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COMMON  BENCH  REPORTS.  New  Series.  CASES 
ARGUED  and  DETERMINED  in  the  COURT  of 
COMMON  PLEAS,  anil  in  the  EXCHEQUER 
CHAMBER,  from  Miehaehnas  Term,  185C>,  to 
Hihuy  Vacation,  1857.  By  JOHN  SCOTT,  Esq., 
of  the  Inner  Tempk;,  Barrister-at-Lavv.  Vol.  I. 
London,  1S57. 


[1]    Cases  Augx'ed  and  Decided  in  the   Court  of   Common    Pleas,    in 
Mhjiiaelmas  Tekm,  in  the  Twentieth  Year  of  the  Reign  of  Victoria. 

The  judges  who  usually  sat  in  banco  in  this  term,  were, — Cresswell,  J.,  Crowder,  J., 
and  Williams,  .1. 

Memoranda. 

On  Saturday,  the  1st  of  Novemlier,  \S6(>,  The  Right  Honorable  Sir  John  Jervis, 
Knight,  Lord  Chief  Justice  of  Ilei'  Majesty's  Court  of  Common  I'loas,  died  at  his 
residence  in  Katon  Square. 

In  consefjueuc^e  of  this  event,  no  business  was  transacted  in  Court  on  the  first  day 
of  'I'erm. 

On  the  same  day,  the  Hon.  Mi-.  Raron  Rlatt,  one  of  the  Hai'ons  of  Her  Majesty's 
(Joint  of  E.\chei|ucr,  resigned  his  seat,  and  was  .succeeded  by  William  Henry  Watson, 
K.sq.,  one  of  Her  Majesty's  counsel  learned  in  the  law,  who  on  the  6th  of  Novemlier 
appeared  at  the  Bar  of  the  Court  of  Common  IMeas  and  counted  in  a  writ  of  dower 
LUidc  nihil  liabet,  and  took  the  oaths  and  his  seat  in  the  [2]  Court  of  K,xchei|ner  on 
the  8th  of  November,  and  shortly  afterwards  received  the  honor  of  knighthood. 

He  gave  rings  with  the  motto  "  Militavi." 

On  the  IDtli  of  November,  the  Hon.  Sir  Ali^xandcr  .lames  hldmund  Cockburn, 
Knight,  Her  Majesty's  .Vttorney-Ceneral,  was  a])|)oint(,Ml  Loi'd  Chief  .Justice  of  the 
Court  of  Conunon  I'lcas,  in  the  room  of  the  late  Sir  .John  .lei'vis,  Knight,  deceased. 

He  a|j])carcd  at  the  Bar  of  that  Court  on  the  'J  1st  of  NovcnilxM-,  and  counted  in  a 
writ  of  dower  luide  nihil  haljct,  and  on  the  following  day  took  the  o.-itlis  and  his  se.at. 

lie  gave  I'ings  with  the  motto,  "Fiat  justitia." 

Sir  Richard  I'.cthcll,  Knight,  Her  .Majesty's  Solicitor-ticneral,  was  on  the  2L'nd  of 
November  ajipointcd  to  the  otiice  of  Her  Majesty's  Attorne^'-Genei'al,  vacated  by  the 
elevation  of  Sir  Alexander  James  Kdmund  Cockburn  to  the  Hench  of  the  Court  of 
Common  Pleas. 

The  Right  Hon.  .lames  Alexander  Stuart  Wortley,  of  the  Inuii  'i'omplo,  one  of 
Her  Majesty's  counsel  learned  in  the  law,  and  Recordei'  of  London,  w.ns  on  tlie  same 
(lay  appointed  to  the  otlicc  of  Hei'  Majesty's  Solicitor(4enoral,  v.aeated  by  the  promo- 
tion of  Sir  Richard  Retlicll  tn  the  ollii'c  of  Attmiu'v  IbMUMal. 
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[3]    Registration  Appeals. 
(Under  6  &  7  Vict.  c.  18.) 

City  and  Borough  of  Hereford. 

Alexander  Chastel  de  Boinville,  Appellant,  AVilll\:«  Arnold,  Reqmnlent. 

Nov.  10,  18.56. 

[S.  C.  26  L.  J.  C.  P.  6.5  ;  3  Jur.  N.  S.  642  ;  5  W.  R.  21.] 

Serjeants-at-niaco  appointed  l)y  a  corporation,  under  the  provisions  of  its  charter,  with 
a  sakiry  ]iaid  liy  the  treasurer,  out  of  the  fund  of  the  corporation,  are  not  "  constables 
appointed  for  the  borough  under  the  5  .fe  6  W.  4,  c.  76,"  so  as  to  be  prohibited  from 
voting  in  the  election  of  members  of  parliament  by  the  10  &  20  Viet.  c.  69,  s.  9, 
although  their  original  appointment  takes  place  subsequently  to  the  passing  of  the 
Ki'st-raeutioned  st«itute. 

At  a  court  held  on  the  3rd  of  October,  1856,  to  revise  the  lists  of  voters  in  the 
election  of  members  of  pai-liament  for  the  city  and  borough  of  Hereford,  Alexander 
C'liastel  de  Boinville  duly  objected  to  the  name  of  William  Arnold  being  reUxined  in 
the  li.st  of  freemen  entitled  to  vote  in  the  election  of  members  for  the  said  city  and 
borough.     The  facts  established  by  the  evidence  in  the  case  were  these : — 

The  said  William  Arnold  was  on  the  last  day  of  July,  185(i,  one  of  the  serjeants- 
at^mace  appointed  by  the  corporation  of  Hereford.  He  was  first  appointed  to  his 
office  in  the  month  of  Deceml)er,  1851.  and  has  received  his  salary  by  payment  of  the 
ti'easnrer  of  the  corporation  of  Hereford.  It  was  and  is  part  of  his  duty  to  serve 
summonses  for  juries  and  summonses  issued  by  the  magistrates  of  the  said  city  and 
borough,  and  to  execute  warrants,  apprehend  prisoners,  and  assist  in  keeping  the 
peace.  These  warrants  were  addressed  to  the  "  constables  and  other  peace-officers  of 
the  city  ; "  and  he  had,  as  such  serjeant-at-mace,  taken  the  oath  hereinafter  set  forth. 

The  revising-1)arrister  found,  that  the  coi'poration  of  Hereford  had,  previously  to 
the  passing  of  t^ie  Municipal  [4]  Corporation  Reform  Act  (5  &  6  W.  4,  c.  76),  pursuant 
to  the  charter  of  the  said  city  and  borough,  appointed  serjeants-at-mace  ;  that  the 
Serjeants  so  appointed  had  always  taken  the  same  oath  as  the  pi'csent  Serjeants,  their 
duties  being  similar  ;  that  they  acted  as  police-constables  and  conservators  of  the 
peace,  executing  warrants,  serving  summonses,  and  apprehending  prisoners  ;  and  that 
they  all  discharged  certain  duties  in  the  mayor's  court  (which  court  has  since  been 
abolished,  by  9  &  10  Vict.  c.  95),  and  had  to  attend  the  mayor  on  processions  and 
on  other  state  occasions  ;  that,  on  the  passing  of  the  Municipal  Corporation  Reform 
Act,  the  corporation  reduced  the  number  of  serjeants-at-mace  for  the  city  to  three,  and, 
when  vacancies  occurred  liy  the  death  or  resignation  of  the  then  serj can ts-at  mace,  the 
corporation  appointed  others  (to  the  number  of  three)  to  succeed  them,  and  the 
persons  thus  appointed  discharged  the  .same  offices  as  the  old  officers ;  that  the 
serjeants-at-mace  have  been  appointed  annually,  ever  since  the  passing  of  the  Municipal 
Corporation  Reform  Act,  at  the  general  meeting  of  the  corporation  in  the  month  of 
November  in  each  year  ;  and  that  the  appointment  has  never  been  made  since  the 
passing  of  the  Muncipal  Coi-poration  Reform  Act  on  the  day  named  in  the  charter, 
but  always  on  the  9th  of  November. 

The  serjeants-atrmace  are  sworn  as  follows  : — 

"  1.  You  and  every  of  you  shall  well  and  truly  observe  the  office  of  serjeantship- 
at-mace  within  the  city  of  Hereford,  suburbs,  and  liberties  of  the  said  city,  as  long  as 
you  shall  continue  ancl  occupy  the  said  office  and  be  in  the  same : 

"  2.  Item.  You  shall  make  true  attachments  of  all  manner  of  actions,  and  make 
true  returns  of  the  same  actions  at  the  next  court  following,  without  any  concealment : 

"  3.  Item.  All  warrants  and  precepts  to  you  directed  [5]  and  commanded  by 
the  mayor,  as  well  by  writing  as  by  word  of  mouth,  you  shall  truly  execute  accord- 
ing to  your  powers,  and  true  return  make  of  the  same : 

"4.  Item.  All  sums  of  money  as  amerciaments,  tines,  and  forfeitures,  and  all 
other  things  which  you  shall  be  charged  with  by  reason  of  your  office,  or  that  shall 
come  intoVoni'  hands,  vou  shall  truly  levy  and  gather,  and  true  return  and  accounts 
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make  of  the  same  to  Mi'.  Mayoi'  ;  and  you  shall  come  anil  yiehl  your  accounts  at  suc-h 
time  as  you  shall  be  called  upon  : 

"  5.  Item.  The  council  of  the  mayor  you  shall  truly  keep,  and  obey  his  command- 
ments in  every  lawful  thing  touching  your  offices,  as  well  by  night  as  by  day,  to  the 
best  of  your  powers  ;  and  you  shall  see  the  King's  Majesty's  peace  observed  and  kept 
duly  and  truly  at  all  times  within  the  said  city  and  liberties  thereof,  to  the  best  and 
utmost  of  your  jiowers,  as  long  as  you  shall  continue  and  be  in  the  .said  otliccs  : 

"6.  Item.  You  shall  do  no  extortion  or  oppiession  to  the  King's  people,  nor 
receive  any  moneys  which  belongeth  to  the  mayor,  but  shew  him  thereof,  and  true 
deliverance  make  of  the  same  to  him  forthwith  upon  the  receipt  thereof  : 

"  7.  Item.  You  shall  not  suffer  any  person  arrested  by  you  to  go  at  lai-ge,  directly 
or  indirectly,  until  he  hath  given  sufficient  bail ;  and,  if  he  cannot  procure  bail  within 
twenty-four  hours  after  he  is  arrested,  you  shall  deliver  him  into  the  custody  of  the 
gaoler,  there  to  remain  until  he  give  bail,  or  be  legally  discharged  : 

"8.  Item.  You  shall  well  and  truly  behave  yourselves  in  making  of  juries,  as 
well  between  our  sovereign  lord  the  King's  highness  and  the  party,  as  between  party 
and  party,  having  no  respect  to  one  party  more  than  to  the  other,  but  to  be  indifferent 
in  returning  the  same  juries,  without  any  partiality ;  and  all  things  appertaining  to 
your  office  to  be  done,  you  shall  execute  and  do  to  the  utmost  [6]  of  your  power 
during  the  said  time,  all  favour  and  malice  and  affection  set  apart.  So  help  yon  God." 
The  present  serjeants-at-mace  are,  the  voter,  William  Arnold,  Francis  ^Voodhouse 
Hollings,  and  Chailes  Morgan  (hereinafter  referred  to),  who  have  all  been  appointed 
since  the  passing  of  the  Municipal  Corpoiation  Keform  Act,  and  who  were  sworn  in 
in  November,  1854,  but  have  not  since  been  sworn. 

The  serjeants-at-mace  have  received  the  fees  on  execution  of  warrants  allowed  by 
law  to  constables. 

Since  the  passing  of  the  Muncipal  Corporation  Reform  Act,  a  police-force  has  been 
appointed  by  the  watch-committee,  under  the  authority  of  the  76th  section  of  the  act. 
The  force  consists  of  about  sixteen  men,  headed  by  a  superintendant.  They  perform 
all  the  ordinary  duties  of  police-constables  ;  but  the  serjeants-at-mace  have  also  con- 
tinued to  perform  their  duties  as  before. 

The  charter  before  referred  to, — which  was  granted  by  King  William  the  Third, 
— contains  the  following  provisions  respecting  the  appointment  and  duties  of  serjeants- 
at-mace  and  other  officers  :— 

"And  also  we  will,  and  by  these  pi'esents,  for  us,  our  heirs  and  successors,  do 
grant  to  the  aforesaid  mayor,  aldermen,  and  citizens  of  the  city  aforesaid,  and  their 
successors.  That  the  aforesaid  mayor,  aldermen,  and  chief  citizens,  being  the  common 
council  of  the  city  aforesaid  for  the  time  l>eing,  or  the  major  part  of  them,  may  elect, 
nonn'nate,  and  appoint  fiom  time  to  time  in  all  future  times,  yearlj',  on  the  said 
Monday  after  the  aforesaid  feast  of  St.  Michael  the  Archangel,  two  men  of  the  common 
council  of  the  city  afoicsaid  who  shall  be  chamberlains  of  the  same  city  : 

"And  also  so  many  and  such  constables  and  other  inferior  officers  and  ministers 
within  the  city  aforesaid,  as  the  citizens  and  governors  of  the  aforesaid  city  before 
the  date  of  these  presents  have  had  and  wore  accustomed  [7]  to  have  within  the 
same  city  anfi  lilierties  thereof,  if  to  the  .same  mayor,  aldermen,  and  common  council 
it  shall  seem  to  be  necessary  and  expedient ;  and  that  such  ministers  or  otlicers  so  to 
their  otHces  being  severally  elected,  a])pointed,  and  named,  shall  in  due  manner  be 
sworn  to  execute  their  otliccs  rightly,  well,  and  faithfull}'  in  all  things  touching  that 
otlice,  before  the  mayor  and  aldermen  of  the  city  aforesaid  for  the  time  being,  or  the 
major  part  of  them,  of  whom  the  aforesaid  mayor  we  will  to  be  one;  and  that  they, 
.so  elected  and  appointed,  may  severally  have  and  exercise  their  offices  at  the  pleasure 
of  the  same  mayoi'  and  aldermen,  and  chief  citizens  of  the  city  aforesaid,  or  the  majoi' 
part  of  them,  for  the  time  beitig  : 

"Anil  also  we  will,  anil  by  these  presents,  for  us,  our  heirs  and  sucees.sors,  do 
ordain  and  grant  to  the  aforesaid  mayor,  aldermen,  and  citizens  of  the  city  aforesaid, 
and  thiiir  successors,  that  they  for  ever  hereafter  may  have,  and  that  theie  may  and 
shall  be  in  the  city  of  lleriiford,  live  other  ollicers,  to  wit,  one  ollicer  who  shall  be  and 
shall  be  called  bearer  of  oui'  sword  before  the  mayor  of  the  city  aforesaid,  and  four 
other  officers  who  shall  be  and  shall  be  called  serjeaMts-at-macc,  for  the  execution  of 
processes,  niand.itcs,  and  other  businesses  to  the  oilices  of  scrjeants-at-maeo  in  the  city 
aforesaid  and  the  liberties  of  the  same  belonging,  from  time  to  time  to  be  executed 
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and  performed  ;  which  sword-lietirer  and  serjeaiits-at-mace  sliall  be  appointed,  named, 
and  chosen  liy  the  aforesaid  mayor,  aldermen,  and  common  council  of  the  city  afore- 
said, or  by  the  major  part  of  them,  yearly,  on  Monday  next  after  the  feast  of  St. 
Michael  the  Archangel;  and  that  they  and  every  of  them  shall  lie  attending  from 
time  to  time  upon  the  mayor  of  the  city  aforesaid  for  the  time  being  ;  and  that  the 
aforesaid  sword-bearer  and  four  serjeants-at^mace  so  to  lie  chosen  and  named  shall  be 
sworn  in  due  manner  well  and  faithfully  [8]  to  execute  their  offices  aforesaid,  before 
the  mayor,  aldermen,  and  common  council  of  the  city  aforesaid,  or  the  major  part  of 
them,  for  the  time  being,  of  whom  the  maj'oi'  for  the  time  being  we  will  to  be  one  ; 
and  that,  after  such  oath  so  taken,  they  may,  shall,  and  ought  to  execute  that  otfice 
for  one  whole  year  then  next  ensuing,  so  that  they  shall  well  behave  themselves  in 
the  offices  aforesaid  : 

"  And  we  will,  and  bj'  these  presents,  for  us,  our  heirs  and  successors,  do  grant  to 
the  same  mayor,  aldermen,  and  citizens  of  the  city  aforesaid,  and  their  successors, 
that  they  and  their  successors  for  ever  hereafter  may  have  and  hold,  and  shall  and 
may  have  and  hold,  in  the  Guildhall  of  the  same  city,  one  court  of  record,  everj' 
Monday  and  Thursday  in  every  week,  yearly,  to  be  held  before  the  mayor  of  the  city 
aforesaid  for  the  time  being,  and,  in  the  absence  of  the  said  mayor,  before  one  alderman 
of  the  city  aforesaid  for  the  time  being,  to  be  deputed  by  the  same  mayor  for  the  time 
being  ;  and  that,  in  the  same  coui't,  they  may  hold,  by  plaint  to  be  levied  in  the  same 
court,  all  and  all  manner  of  pleas,  actions,  suits,  and  demands  of  whatsoever  trespasses 
with  force  and  arms  or  otherwise,  in  contempt  of  us,  our  heii's  and  successors,  done  or 
to  be  done,  and  of  whatsoever  other  trespasses,  faults,  and  ofi'ences  within  the  city 
aforesaid,  the  suburbs  and  liberties,  limits,  and  precincts  of  the  same,  done,  moved, 
arising,  had,  or  committed,  and  hereafter  to  be  flone,  moveti,  or  committed,  of  all  and 
all  manner  of  pleas  upon  the  case,  and  of  all  and  all  maimer  of  debts,  accompts, 
covenants,  receipts,  detaining  of  charters,  writings,  and  muniments,  and  chattels, 
taking  and  detaining  of  cattle  and  chattels,  and  othei-  contracts  from  whatsoever 
causes  or  things,  within  the  city  aforesaid,  suliurbs,  limits,  and  precincts  thereof, 
ari.sing  or  happening,  and  of  all  other  actions  whatsoever  personal  and  mixed  :  and 
that,  as  often  as  [9]  any  person  or  persons  shall  be  willing  to  implead  any  other 
person  or  persons  whatsoever  possessing  or  holding  lands,  tenements,  rents,  or  here- 
ditaments within  the  aforesaid  city  and  subuibs,  limits  and  precincts,  of  the  same 
lands,  tenements,  rents,  and  hereditaments,  that,  so  often  as  he  or  they  so  being 
willing  to  implead  shall  sue  out  our  writ  of  right  patent,  to  be  issued  forth  of  our 
court  of  Chancery  of  England,  to  be  directed  to  the  aforesaid  mayor  of  the  city  afore- 
said,— upon  which  writ  in  the  court  aforesaid,  Ijefore  the  mayor  of  the  city  of  Here- 
ford aforesaid  for  the  time  being,  and,  in  the  absence  of  the  said  mayor,  before  one  of 
the  aldeimen  of  the  said  city  for  the  time  being,  deputed  by  the  said  mayor  foi-  the 
time  being,  he  or  they  .so  as  aforesaid  being  willing  to  implead  shall  make  their  pro- 
testation to  prosecute  their  complaint  upon  the  writ  aforesaid  made,  in  the  nature  of 
a  writ  of  assize  of  novel  disseisin,  mort  d'ancestre,  attaint,  or  in  the  nature  of  any 
other  action  or  wi-it  whatsoe\'er  at  common  law,  as  the  matter  and  case  demands  and 
requiies,  and  as  the  manner  theie  is  ;  and  that  such  pleas,  complaints,  and  actions,  as 
well  real  as  personal  and  mixed,  shall  lie  there  heard  and  determined  before  the 
mayor  of  the  said  city  afoiesaid  for  the  time  being,  or,  in  the  absence  of  the  said  mayor, 
before  one  of  the  aldermen  of  the  city  aforesaid  for  the  time  lieing,  by  the  said  mayor 
for  the  time  being  to  Tie  deputed,  in  the  (xuildhall  of  the  same  city,  by  such  and  the 
like  pi'oceedings  and  manner,  according  to  the  law  and  custom  of  our  kingdom  of 
England  by  which  and  as  shall  be  agreeable  to  our  law,  and  in  as  ample  and  the  like 
manner  and  form  and  as  in  :my  other  court  of  record  in  any  other  city,  borough,  or 
town  incorporate  within  this  realm  of  England  is  used  and  accustomed,  or  may  oi- 
ought  so  to  be  done  :  And  we  will,  and  for  us,  our  heirs  and  successors,  do  ordain, 
that  the  seijeants-at-mace  for  the  city  aforesaid  for  the  time  being,  or  any  of  them, 
all  juries,  [10]  panels,  inquisitions,  attachments,  pi'ecepts,  mandates  and  warrants, 
judgments,  pi'ocesse.s,  and  other  things  whatsoever  necessary  to  be  done  touching  or 
coneei'uing  the  causes  aforesaid,  or  any  other  causes  whatsoever,  of  the  city  aforesaid, 
within  the  said  city  and  the  liberties  of  the  same,  shall  do  and  execute  as  to  them 
shall  be  commanded,  according  as  the  law  requires,  or  according  to  the  custom  of  the 
city  aforesaid,  and  as  in  the  like  cases  is  used  or  ought  to  be  done  in  any  other  court 
of  record  in  any  other  city,  borough,  or  town  incorporate  within  the  kingdom  of 
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Eiij^hiiid  ;  :iiiil  that  the  serjeaiits-at-maee  of  the  city  aforesaid  for  the  time  being,  and 
every  of  them,  may  have  power  of  arresting,  taking,  attaohing,  and  distraining,  by 
l)odies  or  goods  and  chattels,  or  by  both  of  them,  whatsoever  persons  within  the  city 
aforesaid,  the  suburbs,  franchises,  and  liberties  thereof,  against  whom  any  complaints 
of  anj'  personal  pleas  in  the  court  aforesaid  shall  be  brought,  to  answer  to  the  plainliti' 
in  the  same  comjilaints :  And  that  the  mayor  of  the  city  aforesaid,  and  his  successors, 
shall  and  may  have,  to  the  use  of  the  same  mayor,  aldermen,  and  citizens  of  the  city 
aforesaid  for  the  time  being,  all  and  all  manner  of  tines,  amerciaments,  and  other 
profits  of  and  in  the  court  aforesaid,  or  by  I'eason  or  pretence  of  the  same  court,  arising, 
coming,  or  happening." 

The  revising-barrister  found  that,  since  the  passing  of  the  5  &  (J  W.  4,  c.  7(j,  the 
corporation  had  appointed  a  treasurer  and  other  officers. 

Persons  called  •'  mayor's  porters  "  were  appointed  by  the  old  corporation  under  the 
first  part  of  the  foregoing  extracts  ;  and  such  porters  took  the  following  oath  :  — 

"  First.  That  you  shall  well,  honestly,  and  truly  behave  yourself,  and  shall 
observe,  occupy,  exercise,  and  keep  the  office  of  the  portership  of  the  gate  within  the 
city  of  Hereford,  by  night  and  by  day  : 

"Item.  Vou  shall  make  true  attachment,  and  true  [11]  return  and  presentments 
of  the  same  forthwith  at  the  next  court  following,  ami  nothing  conceal  from  the 
mayor  of  the  coiut: 

"Item.  That  you  shall  do  no  extortion  to  the  King's  Majesty's  people,  nor  take 
of  them  bribes,  but  take  the  due  fee  that  Ijelongcth  to  your  office,  according  to  the 
law  and  custom  of  this  city,  and  the  laws  of  this  realm  : 

"  Item.  Vou  shall  well  and  truly  keep  the  keys  of  the  said  gate,  save  unto  the 
use  of  the  King's  Majesty,  for  the  said  city,  and  lock  it  every  night  by  ten  of  the 
clock,  and  so  keep  the  same  gate  shut  until  daylight,  except  it  be  upon  reasonable 
causes,  at  the  request  of  honest  persons  having  business  and  affairs,  to  pass  and 
repass,  iVc.  :  and  also  shall  keep  the  keys  of  the  said  gate  safe  to  the  King's  Majesty's 
Ilighness's  use,  and  be  always  i-eady  at  the  mayor's  commandment,  and  not  to  deliver 
the  keys  to  any  other.     So  help  you  God.' 

In  consei|Uence  of  the  removal  of  the  city  gates,  the  foregoing  oath  has  long  since 
ceased  to  be  administered  to  the  mayor's  porters,  who,  in  lieu  thereof,  took  the 
constable's  oath,  of  which  the  following  is  a  copy  ; — 

"Vou  shall  well  and  truly  occupy  and  exercise  tiie  office  of  constableship  of  tiie 
peace  in  this  city  of  Hereford,  and  the  liberties  thereof:  Vou  shall  see  His  Majesty's 
peace  kept  duly  and  truly  at  all  times  to  the  utmost  of  your  power,  so  long  as  you 
shall  continue  in  the  said  office  :  Vou  shall  be  obedient  unto  the  commandments  of 
the  mayor  and  justices  of  the  peace  of  the  same  city  at  all  times,  both  hy  night  and 
by  day,  as  well  for  the  preservation  of  His  Majesty's  peace  as  in  all  other  lawful 
things;  All  warrants,  writs,  and  precepts  to  you  directed,  you  shall  execute  and  do: 
Vou  shall  see  the  statute  of  Winchester  and  all  other  statutes  put  in  execution  con- 
cerning vagabonds,  Ijcggars,  and  unlawful  games:  Also  you  shall  see  the  Kings 
Majesty's  watch  kept  within  this  [12]  city,  wlicn  rciiuirod,  according  to  the  laws  and 
stiitutes  in  that  case  provitied  ;  And  all  other  things  that  belong  to  your  said  office  you 
shall  well  and  truly  execute  and  do,  to  the  best  of  your  ])0wcr,  as  long  as  you  shall 
continue  in  the  .same.     So  help  you  tlod." 

U|)on  the  passing  of  tiie  Municipal  Corporation  Reform  Act,  the  mayor's  porters 
then  in  oHice,  in  puisuance  of  the  powers  thereby  given,  received  compensation  ;  and 
one  similar  officer  only  was  appointed. 

On  behalf  of  the  objector  it  was  contended  that  the  voter,  William  Ainold,  and 
the  othei'  serjeants-at-maco,  were  constables  appointed  under  tiie  Municipal  Corpora- 
tion Keform  Act,  and  were  dis(|ualified  from  voting,  l)y  the  statute  1!)  &  20  V'iot.  e.  69, 
8.  i),  and  were  conseipicntly  not  entitled  to  remain  upon  the  register  of  voters  of  the 
said  city  and  Ijorough. 

The  rcvising-bariislei'  decided  that  the  serjeants-at-mace  were  appninted  liy  the 
corporation  of  Hereford  under  the  said  charter,  and  not  under  the  Municipal  Corpora- 
tion Keform  Act;  and  that  the  votei',  William  Arnold,  was  not  ilisi|U.dilied  from 
\oting  :  and  he  allowed  the  vote. 

If  the  coint  should  be  of  o])inion  th.it  this  decision  was  incoirect,  the  name  of 
William  Arnold  was  to  be  removed  from  the  li.st  of  freemen  entitled  to  vote  in  and 
for  the  said  city. 
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Francis  Woodhouse  Hollings  and  Charles  Morgan,  mentioned  in  a  schedule  annexed 
to  the  case,  were  duly  objected  to  hy  the  same  objector,  and  on  the  same  grounds  ; 
and  the  facts  relating  to  them  were  the  same  as  already'  set  out,  excepting  that  Francis 
AVoodhouse  Hollings  was  qualified  to  vote  as  a  householder  as  well  as  a  freeman  ;  and 
the  same  decision  was  come  to  in  each  case. 

Notice  of  appeal  was  given,  and  the  appeals  consolidated. 

[13]  W.  H.  Cooke,  for  the  appellant.  The  decision  of  the  revising-barrister  is 
cleaily  erroneous.  The  appointment  of  Arnold  to  the  office  of  serjeant-at-mace,  which 
took  place  in  1851,  was  made  by  -s-irtue  of  the  Municipal  Corporation  Reform  Act, 
5  &  6  W.  i,  c.  76,  and  not  under  the  charter  set  out  in  the  case.  By  the  1st  section 
of  that  statute,  it  is  enacted  that  "so  much  of  all  laws,  statutes,  and  usages,  and  so 
much  of  all  royal  and  other  charters,  grants,  and  letters-patent  now  in  force  relating 
to  the  several  boroughs  named  in  the  schedules  A.  and  B.  to  this  act  annexed  (and, 
amongst  others,  the  city  and  borough  in  question),  or  to  the  inhabitants  thereof,  oi'  to 
the  several  bodies  or  rej)uted  bodies  corpoi'ate  named  in  the  said  schedules,  or  any  of 
them,  as  are  inconsistent  with  or  contrary  to  the  provisions  of  this  act,  shall  be  and 
the  same  are  hereliy  repealed."  Except,  therefore,  so  far  as  they  are  preserved  by 
that  act,  all  the  powei's  of  the  old  corporation  are  at  an  end.  Previous  sections  ha\iug 
provided  for  the  election  of  a  body  to  ho  called  the  town-council  of  the  borough,  the 
58th  section  proceeds  to  define  their  duties  with  regard  to  the  appointment  of 
corporate  officers  :  it  enacts,  "  that  the  council  of  every  borough,  on  the  9th  day  of 
November  in  the  then  present  year,  shall  appoint  a  fit  person,  not  being  a  member  of 
the  council,  to  be  the  town-clerk  of  such  borough,  &c.  ;  and  the  council  of  every 
borough  shall  in  every  year  appoint  another  fit  person,  not  being  a  member  of  the 
council,  to  be  the  treasurer  of  the  Ijorough,  and  also  such  other  officers  as  have  been 
usually  appointed  in  such  borough,  or  as  they  shall  think  necessary  for  enabling  them 
to  cany  into  execution  the  various  powers  and  duties  vested  in  them  l>y  virtue  of  this 
act,  and  may  from  time  to  time  discontinue  the  appointment  of  such  officers  as  shall 
appear  to  them  not  necessary  to  be  re-appointed  :  and  shall  take  such  security  for  the 
due  execution  of  his  office  l)y  any  [14]  such  town-cleik,  treasurer,  or  other  officer,  as 
the  said  council  shall  think  propei' ;  and  shall  oi-der  to  be  paid  to  the  mayor,  and  to 
the  town-clerk  and  treasurer,  and  to  every  such  other  officer  to  be  employed  as  afore- 
said, such  salary  or  allowance  as  the  said  council  shall  think  reasonable  ;  and,  in  case 
of  a  vacancy  in  any  such  office  as  aforesaid  by  death,  resignation,  or  removal,  the 
council  of  such  borough  may  appoint  another  fit  person  in  the  place  of  the  person  so 
making  such  vacancy  ;  provided  that  the  town-clerk  and  treasurer  shall  not  be  the 
same  pei'son."  That  clause  provides  that  the  whole  future  patronage  of  the  borough 
shall  be  vested  in  the  town-council.  The  65th  section  provides  "  that  the  council 
elected  under  this  act  in  any  borough  shall  have  power  to  remove  from  his  office 
every  bailiff,  treasurer,  or  chambei'lain,  and  every  other  ministerial  or  executive  officer 
of  such  boiough  and  body  corporate  who  shall  be  in  office  at  the  time  of  the  first 
election  of  councillors  under  this  act ;  and  every  such  bailiff,  treasurer,  or  chamberlain, 
and  every  other  ministerial  or  executive  officer  in  such  borough,  shall  continue  to  act 
in  the  same  capacity  as  heretofore,  and  to  execute  all  the  duties  heretofore  belonging 
to  his  office,  and  be  entitled  to  have  the  same  salaries,  fees,  and  emoluments  as  he 
would  have  had  if  this  act  had  not  passed,  until  he  shall  be  removed  from  his  office 
and  no  longei',  unless  he  shall  be  re-appointed  according  to  the  provisions  of  this  act." 
The  pro\asion  foi-  the  appointment  of  constables  is  contained  in  s.  76,  which  enacts 
"  that  the  council  to  be  elected  for  any  boi'ough  shall,  immediately  after  their  first 
election,  and  so  from  time  to  time  thereafter  as  they  shall  deem  expedient,  appoint, 
for  such  time  as  they  may  think  proper,  a  sufficient  number  of  their  own  body,  who, 
together  with  the  mayor  of  the  borough  for  the  time  being,  shall  be  and  be  called  the 
watch-committee  for  such  l^orough,  &c.  ;  and  such  watch-committee  shall,  within  [15] 
three  weeks  after  their  first  formation,  and  so  from  time  to  time  thereafter  as  occasion 
shall  require,  appoint  a  sufficient  number  of  fit  men,  who  shall  be  sworn  in,  before 
some  justice  of  the  peace  having  jurisdiction  within  the  borough,  to  act  as  constables 
for  preserving  the  peace  by  day  and  by  night,  and  preventing  robberies  and  other 
felonies,  and  apprehending  oH'enders  against  the  peace ;  and  the  men  so  sworn  shall, 
not  only  within  such  borough,  but  also  within  the  county  in  which  such  borough  or 
part  thereof  shall  be  situated,  and  also  within  every  county  being  within  seven  miles 
of  any  part  of  such  borough,  and  also  within  all  liberties  in  any  such  count}',  have  all 
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such  powers  ;uid  privileges,  iiiid  be  liable  to  .all  such  duties  and  responsibilities,  as  any 
constable  duly  appointed  now  has  or  hereafter  may  have  within  his  constablewick  hy 
viTtue  of  the  common  law  of  this  realm  or  of  any  statutes  made  or  to  be  made,  and 
shall  obey  all  such  lawful  commands  as  they  may  from  time  to  time  receive  from  any 
of  the  justices  of  the  peace  hanng  jurisdiction  within  such  borough,  or  within  any 
county  in  which  they  shall  be  called  on  to  act  as  constables,  for  conducting  themselves 
in  the  execution  of  their  ofiice."  The  watch-committee,  therefore,  who  are  delegated 
by  the  town-council,  appoint  all  constables.  The  case  finds  that  the  serjeants-at- 
mrice  are  constables, — that  they  act  "  as  police  constables  and  conservators  of  the 
peace,  executing  warrants,  serving  summonses,  and  apprehending  prisoners."  Since 
the  passing  of  the  Municipal  Corporation  Reform  Act,  they  derive  their  authority 
solely  from  their  reappointment  liy  the  town-council.  The  7th  section  of  the  19  & 
20  Vict.  c.  69,  enacts  that  "the  constables  acting  under  the  "i  &  3  Vict.  c.  93  («), 
the  3  >fe  4  Vict.  c.  88  (A),  the  5  &  6  W.  4,  c.  76,  and  this  [16]  act,  or  any  of  the 
said  acts,  shall,  in  addition  to  their  ordinary  duties,  perform  all  such  duties  con- 
nected with  the  police  in  their  respective  counties  or  boroughs  as  the  justices  in 
general  or  quarter  sessions  assembled,  or  the  watch-committees  of  such  respective 
counties  oi'  boroughs,  from  time  to  time  direct  and  require."  The  respondent,  there- 
fore, clearly  falls  within  the  prohibition  contained  in  the  9th  section  of  the  19  &  20 
Vict.  c.  69,  that  "no  head  or  other  constable  already  appointed,  or  hereafter  to  be 
appointed  for  any  borough,  under  the  said  act  of  5  &  6  W.  4,  c.  76,  except  special 
constables,  shall,  during  the  time  he  continues  to  be  such  constable,  or  within  six 
calendar  months  after  he  has  ceased  to  be  such  constable,  be  capable  of  giving  his 
vote  for  the  election  of  any  person  to  any  municipal  otKcc  in  such  borough,  or  for  the 
election  of  a  member  to  serve  in  parliament  for  such  borough  or  any  county  in  or  to 
which  such  borough  is  situate  (either  wholly  or  in  part)  or  adjoins,  or  for  any  borough 
within  any  such  county,"  iVc.  The  serjeant-at-maco  is  clearly  a  constable,  and  one 
who  can  only  derive  his  authority  by  appointment  under  the  Municipal  Corporation 
Reform  Act,  and  consequently  is  prohibited  from  voting. 

II.  James,  for  the  respondent.  The  decision  of  the  re\'ising-barrister  is  right. 
The  respondent  and  the  two  other  persons  named  are  not  "  constables  "  at  all ;  and, 
if  they  arc  constables,  they  are  not  "const^ibles  appointed  for  the  borough  under  the 
5  &  6  \V.  4,  c.  76,  and  therefore  not  within  the  19  &  20  Viet.  c.  76,  s.  9.  The 
revising-barrister  has  not  found  by  the  case  that  these  persons  are  constables  ;  and 
there  is  nothing  in  the  charter,  or  in  the  oath,  in  which  their  duties  are  defined,  to 
shew  that  they  ai-c  ajipointed  for  the  ])urpose  of  acting  as  constables.  It  is  true,  it 
was  part  of  their  duty  to  a.ssist  in  keeping  the  peace  ;  but  that  is  no  more  than  the 
[17]  duty  which  the  law  imposes  upon  cveiy  magistrate,  as  well  as  n[)on  a  watchman 
or  beadle:  see  Lawrence  v.  Jlcilya;  3  Taunt.  14.  The  original  creation  of  serjeauts- 
at-mace  was  with  a  view  to  their  attendance  upon  the  mayor's  court,  as  well  as  upon 
the  person  of  the  mayor  upon  state  occasions,  and  not  with  a  view  to  the  performance 
b}'  them  of  the  ordinary  duties  of  peace-officers  or  police  constables.  Should  the 
court,  however,  think  that  these  scrjeants-at-macc  are  constaltles,  the}'  are  not  constables 
a|)pointed  under  the  Municipal  Corporation  Reform  Act,  5  its  6  W.  4,  c.  76.  The 
argument  on  the  other  side  assumes  that  the  statute  intended  to  abolish  all  charters 
then  existitig.  The  1st  section,  however,  expressly  reserves  them,  except  in  so  far  as 
tiiey  may  be  inconsistent  with  or  contraiy  to  the  provisions  of  that  act.  It  was  not 
intentlcd  to  operate  any  new  creation  of  corporations  ;  but  merely  to  alter  the  terms 
on  which  the  old  cor(iorations  were  to  continue  to  exist.  Upon  its  being  suggested 
by  counsel  in  Arnold  v.  JUdyc,  13  C.  B.  74.5,  7.50,  that  "the  new  eorpoi-ations  are  not 
the  same  as  existed  before  the  5  &  6  W.  4,  c.  76,"  Maulc,  J.,  obseived  ;  "  They  have  very 
often  been  so  considered.  1  do  not  think  you  can  successfully  contend  the  contrary." 
'I"ho  ease  is,  in  ti'uth,  disposed  of  by  the  7Gth  section,  which  enables  the  wateii- 
coramittec  to  appoint  all  constables  who  arc  appointed  under  the  act :  and  the  case 
fiufls  that  the  scijeant.s  at  mace  are  appointed,  not  by  thi^  watch-connnittee,  as  they 
would  be  if  appoint(!d  luidcr  the  act,  but  by  the  mayor  and  cor|)oration,  by  whom  the 

(a)  "For  the  estfiblishmcnt  of  county  and  district  constables  by  the  authority  of 
justices  of  the  peace." 

(/()  An  act  to  amend  the  l.isl  niontioiicd  act. 
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oath  is  administered  to  them, — uo  change  having  taken  place  in  the  mode  of  their 
appointment  since  the  passing  of  the  5  &  6  W.  4,  c.  76.  The  77th  section  gives  the 
watch-committee  power  to  dismiss  constables ;  could  they  take  upon  themselves  to 
dismiss  persons  who  are  appointed  to  the  office  of  serjeants-at-mace  by  the  mayor? 
Again,  the  11  &  12  Vict.  c.  14,  provides  for  the  [18]  .superannuation  of  constables  :  could 
these  persons  be  superannuated  by  the  watch-committee  I  It  is  submitted  that  the 
officers  in  question  are  not  constables  within  the  Dth  section  of  the  19  it  20  Vict.  e.  69, 
and  therefore  not  deprived  of  the  right  of  voting. 

Cooke,  in  reply.  In  order  to  bring  him  within  the  operation  of  the  19  &  20  Vict. 
c.  69,  s.  9,  it  is  not  necessary  that  the  party  should  be  a  "pohce"  constable.  The 
case  finds  that  these  persons  are  paid  by  the  treasurer  of  the  borough  :  and  all 
constables  who  participate  in  the  borough-fund  under  the  5  &  6  W.  4,  c.  76,  are 
deprived  of  the  right  of  voting.  They  were  constables  before  the  pa.ssing  of  the  act ; 
and  are  so  still. 

Creswwell,  J.  I  am  of  opinion  that  the  respondent  in  this  case  is  entitled  to 
be  continued  on  the  register.  It  appears  to  me  that  a  serjeantrat-mace  cannot  be 
considered  as  an  officer  appointed  under  the  5  &  6  W.  4,  c.  76.  Upon  looking  at  the 
5Sth  section  of  that  act, — which  relates  to  the  apiioiiitmcnt  of  officers, — I  think  it 
may  have  been  introduced  for  this  purpose  : — The  legi.slature  having  in  previous  sections 
provided  for  the  election  of  a  new  governing  body,  to  be  called  the  town-council, 
declare  by  the  58th  section  that  all  such  officers  as  have  usually  been  appointed  in 
the  borough,  or  as  may  be  thought  necessary  for  enabling  them  to  carry  into  execution 
the  various  powers  and  duties  vested  in  them  by  the  act,  shall  thereafter  be  a]3pointed 
by  such  new  governing  body.  It  was  necessary  to  give  that  power  in  terms  to  the 
newly-ei'eated  body,  inasmuch  as  it  might  otherwise  have  been  contended  that  the  old 
municipal  Ijody  continued  to  e.xist  for  that  purpose,  the  charter  remaining  uni-epealed. 
Therefore,  when  the  act  of  parliament  vests  the  power  of  appointment  in  the  new 
governing  body,  and  does  not  take  away  the  charter,  the  [19]  inevitable  conclusion, 
in  my  judgment,  is  that  those  persons  are  still  appointed  virtually  under  the  charter, 
and  not  under  the  act  of  parliament.  The  next  clause  of  the  act  relied  on  is  the  76th, 
which  enables  the  town-council  to  select  certain  members  of  their  own  body,  who, 
together  with  the  mayor,  shall  be  called  the  watch-committee,  and  enacts  that  such 
watch-committee  shall  appoint  constables  for  preserving  the  peace  in  the  borough. 
Now,  it  may  veiy  well  be  doubted  whether  this  person  is  a  constalile  at  all,  though 
his  appointment  may  entail  upon  him  the  performance  of  duties  like  those  performed 
by  constables.  The  powei-  given  to  the  watch-committee  is  a  special  power  to  appoint 
constables  "who  shall  be  sworn  in  before  some  justice  of  the  peace  having  jurisdiction 
within  the  borough,  to  act  as  constables  for  preserving  the  peace  by  day  and  by  night, 
and  preventing  robberies  and  other  felonies,  and  apprehending  oti'enders  against  the 
peace."  The  serjeants-at^mace  are  neither  appointed  nor  sworn  in  under  that  section. 
The  recent  act  of  19  &  20  Vict.  c.  69,  in  s.  1  recites  the  2  &  3  Vict.  c.  93,  and  the 
3  &  4  Vict.  c.  88, — acts  for  the  establishment  and  regulation  of  county  and  district 
constables ;  and  then  recites  that,  by  the  5  &  6  W.  4,  c.  76,  "  provision  is  made  for 
the  appointment  of  constables  in  all  boroughs  in  England  and  Wales  which  are  subject 
to  that  act,"  and  that,  "for  the  more  effectual  prevention  and  detection  of  crime, 
suppression  of  vagrancy,  and  maintenance  of  good  order,  it  is  expedient  that  further 
provision  should  be  made  for  securing  an  efficient  police-force  throughout  England 
and  Wales."  Now,  the  only  provision  in  the  5  &  6  W.  4,  c.  76,  for  the  appointment 
of  constables,  is  that  contained  in  the  76th  section  :  and,  when  we  find  provisions  in 
the  earlier  sections  of  the  19  &  20  \'ict.  c.  69,  for  the  appointment  and  regulation  of 
constables  for  the  more  effectual  prevention  and  detection  of  crime,  suppres.sion  of 
vagrancy,  and  [20]  maintenance  of  good  order,  followed  l>y  an  enactment  in  s.  9,  that 
"  no  head  or  other  constable  already  appointed  or  hereaftei'  to  be  appointed  for  any 
borough,  under  the  5  &  6  W.  4,  c.  76,  except  special  constables,  shall,  during  the  time 
he  continues  to  be  such  constable,  or  within  six  calendar  months  after  he  has  ceased 
to  be  such  constable,  be  capable  of  giving  his  vote  for  the  election  of  any  person  to 
any  municipal  office  in  such  borough,  or  for  the  election  of  a  member  to  serve  in  parlia- 
ment for  such  borough,"  &c.,  I  cannot  for  a  moment  doubt  that  the  legislature  was 
intending  to  refer  to  the  officers  appointed  under  the  76tli  section  of  the  5  &  6  W.  4, 
c.  76,  and  consequently  that  the  serjeants-at-mace,  who  arc  appointed  in  the  manner 
mentioned  in  the  case,  do  not  fall  within  the  9th  section  of  the   19  iV;  20  Vict.  c.  69. 
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1  therefore  think  the  respondent's  niinic  was  rightly  retained  upon  the  register,  and 
that  the  appeal  must  be  dismissed. 

Ckuwdkk,  J.  I  also  am  of  opinion  that  the  respondent  was  entitled  to  have  his 
name  retained  upon  the  register,  beeause  I  think  he  does  not  fall  within  the  Dth  section 
of  the  19  &  20  Vict.  c.  61),  which  deprives  constables  appointed  under  the  76tii  section 
of  the  Municipal  Corporation  Reform  Act  of  the  right  of  voting  in  the  election  of 
members  for  the  borough.  Those  persons  only  are  to  be  deprived  of  the  franchise 
who  come  distinctly  and  clearly  within  the  first-mentioned  provision.  It  is  immaterial 
to  imiuire  whether,  if  the  duties  to  Ijc  performed  by  the  serjeants-at-mace  are  the 
same  as  those  of  ordinary  constables,  and  that  fact  had  been  brought  to  the  attention 
of  the  legislature,  the\'  might  not  have  lieeu  included  in  the  prohibition  contiiined  in 
the  9th  section  of  the  recent  act ;  for,  I  think  it  is  impossible  to  say  that  they  are 
apjjointed  under  the  5  &  6  W.  ■!,  c.  76,  s.  76.  I  agree  with  my  Brother  Gresswell  in 
[21]  thinking  that  there  is  nothing  in  the  58th  section  to  warrant  us  in  concluding 
that  the  serjeants-at^ mace  are  appointed  uniler  that  section.  I  was  anxious  during  the 
argument  to  learn  if  there  was  any  other  section  of  the  Municipal  Corporation  Keform 
Act  referring  to  the  appointment  of  constables.  None  could  be  pointed  out  but  the 
76th,  which  clearly  relates  only  to  officers  appointed  by  the  watch-committee.  When 
the  yth  section  of  the  19  &  20  Vict.  c.  69,  is  looked  at,  it  evidently  refers  to  such  con- 
stables as  are  appointed  under  the  76th  section  of  the  5  &  6  W.  4,  c.  76.  The  serjeant- 
at-nuice  not  being  a  con.stable  appointed  under  that  section,  the  prohibition  does  not 
refei'  to  him,  anil  conseijucnlly  his  right  of  voting  remains. 

W'li.i.KS,  J.  General  words  in  an  act  of  parliament  ai'e  always  to  ha  construed 
according  to  the  sul^joct-mattcr  with  which  the  legislature  is  dealing.  It  is  clear  from 
the  recitals  in  the  1st  section  of  the  19  &  20  Vict.  c.  69,  that  the  9th  section  meant  to 
deal  with  the  descriptions  of  constables  thereinbefore  alluded  to;  and  therefore,  when 
it  enacts  that  no  constable  appointed  under  the  5  &  6  \V.  4,  c.  76,  shall  be  entitled  to 
vote,  it  must  be  understood  to  mean  no  such  constable  as  before  referred  to,  viz.  con- 
stiibles  appointed  pursuant  to  the  provisions  of  the  76th  section  of  the  Municipal 
Corporation  Keform  Act.  An  instance  of  this  sort  occurs  in  the  7th  section  of  the 
;j  tSi  4  \V.  4,  c.  98,  which  enacts  "  that  no  bill  of  exchange  or  promissoi  y  note  made 
payable  at  or  within  three  months  of  the  date  thereof,  or  not  having  more  than  three 
months  to  run,  shall,  by  reason  of  any  interest  taken  thei-eou  or  seciu'ed  thei'eby,  &c., 
be  void  ;  '  and  then  proceeds  "  nor  shall  the  liability  of  any  party  to  any  bill  of  exchange 
or  promissory  note  be  ailected  by  reason  of  any  statute  or  law  in  force  for  the  preven- 
tion of  usury."  The  court  of  Queen's  Ucnch  in  a  case  of  [22]  I'allancc  v.  Siddcl, 
6  Ad.  &  E.  9.J2,  2  X.  &  r.  78,  .seemed  to  think  that  the  words  ''any  bill  of  exchange," 
were  to  be  construed  as  "  any  such  bill  of  exchange  "  (a). 

James  asked  for  costs. 

Ckksswull,  .].,  after  consulting  the  master,  .said  he  understood  the  practice  to  be, 
to  allow  the  respondent  his  costs  of  the  appeal,  when  the  decision  of  the  revising 
barrister  is  affirmed  (6). 

W  II.LKS,  J.  Especially  where,  as  here,  the  party's  claim  to  the  franchise  is  estab- 
lished by  our  decision. 

Cooke,  for  the  appellant,  submitted  that  it  could  hardly  lie  considci'cd  a  case  for 
costs,  seeing  that  the  (juestion  was  one  that  was  fairly  arguable. 

Ckk.ss\VKLL,  J.     1  must  confess  I  thought  it  a  very  plain  case  on  reading  it. 

Appeal  dismissed,  with  costs. 

[23]    BoKouGu  OF  BuuY  St.  Eu.mlnd.s. 

•l.v.MKs  William  ChXHK,  Appellant,  Tiik  Overseers  oi'  nii!;  1'ai;isii  ok  Si.  Maky, 
HiiRY  St.  Edmunds,  Ilespmidenls.     Nov.  10,  1856. 

[S.  C.  26  L.  J.  C.  P.  12  ;  3  Jur.  N.  S.  645  ;  5  W.  R.  21.     Principle  applied,  Fo.r  v. 
Dalhij,  1874,  L.  R.  10  G.  P.  294;  Smith  v.  Seghill,  1875,  L.  R.  10  l^.  B.  4;il.] 

A.  claimed  to  be  registered  as  the  occupier  of  a  house  of  the  lequisite  yearly  value  to 

(a)  And  see  Kiwj  v.  Bnuldon,  10  Ad.  «&  E.  675,  2  P.  &  D.  Md. 

(Ii)  See  17  C.  B.  .'315,  n.  («) ;  and  post,  pp.  '2o,  o'o,  62. 
C.  P.  xviii.— 1* 
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coiifei'  a  vote.  The  revisiug-banister  found  that  A.  was  the  keeper  of  the  C4uildhall 
at  B.  ;  that  the  house  in  question  was  the  residence  assigned  by  the  corporation  to 
the  hall-keeper,  and  in  which  he  was  required  to  reside ;  and  that  it  was  necessaiy 
for  the  due  performance  of  his  duties  as  hall-keeper  that  he  should  reside  there  : — 
Held,  that  this  was  an  occupation  as  servant  to  the  corporation,  and  not  an  occupa- 
tion as  tenant  within  the  2  W.  4,  c.  15,  s.  27. — Where  the  decision  upon  an  appeal 
is  adverse  to  the  claim  of  franchise,  semble  that  the  court  will  grant  or  withhold 
costs  according  as  they  see  that  there  was  reasonable  gi'ound  for  the  appeal ;  but 
that,  where  the  decision  against  the  appellant  supports  the  franchise,  costs  will  be 
given  as  a  matter  of  course. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  borough  of  Bui'y  St. 
Edmunds,  James  William  Clark  claimed  to  be  inserted  in  the  said  list  for  the  parish 
of  St.  Mary,  in  the  said  borough,  as  follows : — 


Name,  &c,  of  voter. 

Place  of  al)ode. 

Qualification. 

1 

street,  lane,  &c.,  where 
property  situate,  &c. 

Clark,  James  William. 

80  AVhiting  Street. 

House. 

80  Whiting  Street. 

\Vithin  the  said  borough  are  certain  charity  trust  estates  formerly  called  the 
Guildhall  Feoffment,  belonging  to  certain  trustees  or  feoffees,  and  now  regulated  by 
a  scheme  made  by  the  court  of  Chancery  in  1812.  Amongst  the  said  estiites  are  the 
Guildhall  and  the  house  in  Whiting  Street  occupied  by  the  said  James  William  Clark. 
The  Guildhall  is  used  for  general  pulilic  purposes  connected  with  the  borough,  and  is 
not  lated  to  the  relief  of  the  poor.  The  said  Guildhall  is  situate  in  Guildhall  Street, 
which  street  runs  parallel  to  Whiting  Street,  in  which  is  the  house  occupied  by  the 
said  James  William  Clark  (of  the  yearly  value  of  101.  and  upwards).  At  the  back  of 
the  house  in  Whiting  Street  is  a  garden,  having  a  door  communicating  with  a  yard  at 
the  back  of  the  Guildhall.  The  said  door  in  the  said  wall  is  fastened  Ijy  a  lock  and  a 
bolt  on  the  side  towards  the  said  garden,  and  is  the  only  means  of  communication 
between  the  [24]  txuildhall  premises  and  the  house  and  garden.  The  said  James  William 
Clark  has  the  keys,  and  the  entire  and  exclusive  control  of  the  said  house  ;  the  feoffees 
reserving  a  small  room  as  an  office  under  the  .same  roof,  but  having  no  inteinal  com- 
munication with  the  said  house,  and  entered  by  a  door  opening  into  a  3^ard  at  the  side 
of  the  said  house,  also  occupied  by  the  said  James  William  Clark.  The  entrance  door 
of  the  Guildhall,  opening  into  Guildhall  Street,  is  secured  by  a  lock,  which  can  be  used 
from  the  inside  and  from  the  outside,  and  by  an  iron  moveable  bar  inside,  occasion- 
ally used. 

The  hall-keeper  is  elected  annually,  in  Januaiy,  by  the  said  feoffees.  The  said 
James  William  Clark  was  elected  hall-keeper  in  .January,  1816,  and  has  since  been 
elected  annually  up  to  and  inclusive  of  the  present  year. 

According  to  the  entry  contained  in  the  minute-book  of  the  resolutions  come  to 
by  the  said  feoffees  at  their  annual  meeting  held  in  Januaiy  of  each  year,  pursuant 
to  the  scheme,  and  dated  the  15th  of  January,  1846,  the  said  James  William  Clark 
was  elected  hall-keeper,  to  have  possession  at  Lady-Day  then  ne.xt,  and  to  receive 
salary  from  the  date  of  election. 

From  January,  1817,  to  January,  1853,  inclusive,  the  said  James  William  Clark 
was  re-elected  under  the  following  minute  annually  entered  in  the  said  book: — "Mr. 
James  William  Clark  was  elected  hall-keeper  for  the  year  ensuing."  On  the  12th  of 
January,  1854,  the  minute  is  as  follows: — "Mr.  James  William  Clark  is  elected  hall- 
keeper  for  the  year  ensuing ;  and  that  the  said  James  William  Clark  be  contiimed  as 
tenant  of  the  hou.se  in  which  he  lives,  he  pa^'ing  the  rates,  taxes,  and  outgoings.'"  On 
January  the  11th,  1855,  a  minute  similarly  worded  with  the  preceding  one  appears  in 
the  same  book.  On  January  the  10th,  185G,  the  entry  is, — "  j\lr.  James  William  Clark 
is  elected  hall-keeper  for  the  ensuing  year." 

[25]  From  the  appointment  of  the  said  James  William  Clark,  in  January,  1810, 
until  the  6th  of  April  in  the  same  year,  the  said  James  William  Clark  resided  in  and 
occupied  another  house,  paying  rent,  rates,  and  taxes  for  the  same,  the  widow  of  the 
late  hall-keeper  being  permitted  during  that  period  to  remain  in  the  house  in  question. 
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The  snid  James  William  Clark  pays  no  money  iciit  for  the  saiil  house  ;  his  oeeupa- 
tion  being  considered  as  part-payment  for  his  services. 

It  is  necessary  for  the  due  discharge  of  his  duties  as  hall-keeper  that  he  should 
reside  in  the  house  in  ((uestion,  which  was  built,  upwards  of  forty  years  ago,  for  the 
lesidence  of  the  hall-keeper. 

The  said  James  William  Clark,  since  his  appointment  in  January,  1846,  and  up  to 
the  present  time,  has  ])aid  all  rates  and  taxes,  and  done  all  internal  repairs,  excepting 
on  one  occasion,  when  the  feoti'ees  and  him.self  jointly  re-fiooied  one  of  the  rooms  in 
the  .said  house. 

A  minute  of  the  i)th  of  February,  lcS46,  in  theaforesaid  minute-book,  is  as  follows  : 
— "The  hall-keeper,  James  William  Clark  applied  to  the  tru.stoes  for  directions 
whether  lie  was  to  pay  for  the  fruit-trees  at  the  hall-keeper's  house  ;  and,  it  appearing 
to  the  trustees  tiiat  such  trees  could  not  be  removed  by  Mrs.  Ward,  they  were  not  to 
be  paid  for  by  Clark  ;  and  Clark  was  informed  that  he  would  not  be  ])aid  for  anything 
which  he  should  leave." 

Being  of  opinion  that  the  occupation  of  the  said  house  i)y  the  .said  James  William 
Clark  was  necessary  to  the  due  performance  of  his  duties  as  hall-keeper,  and  that  he 
was  I'ctiuired  to  occupy  the  said  house,  llie  revising-barrister  disallowed  the  claim  of 
the  said  James  \V'illiam  Clark 

Welsby,  foi'  the  appellant.  The  ipiestion  is  whether  the  claimant,  James  William 
Clark,  occupied  the  house  [26]  descriljed  in  the  ease,  as  tenant,  within  the  2  W.  4, 
c.  45,  s.  1*7.  It  is  to  1)6  observed  that  the  revising-barrister  has  not  found  as  a  fact 
that  Clark  was  required  to  occupy  it,  as  part  of  the  terms  of  his  employment  as  hall- 
keeper,  hut  merely  states  that  as  his  opinion,  or  as  an  infei-ence  from  the  facts  which 
he  has  found.  All  the  law  that  is  to  be  found  on  this  subject  is  contained  in  the 
judgment  pronounced  by  this  court  in  Hui/ltes,  App.,  The  Ovevxecrs  of  Chatham,  Jietqi., 

7  Scott,  N.  K.  581,  5  M.  &  G.  54,  1  Lutw.  Keg.  Cas.  51,  and  Dohsmi,  App.,  Jones,  Reqi., 

8  Scott,  N.  K.  80,  5  M.  &  G.  Ill',  1  Lutw.  Keg.  Cas.  105.  In  the  former  of  these 
cases.  A.,  the  ma-ster  rope-maker  in  a  royal  dock-yard,  had,  as  such,  a  house  in  the 
dock-yard  for  his  residence,  of  which  he  had  the  exclusive  use,  without  paying  rent, 
as  pai't  remuneration  for  his  services,  no  part  of  it  being  used  for  public  purposes  : 
the  hou.se  was  stated  in  the  case  to  belong  to  the  lords  of  the  Admiralty  :  if  A.  had 
not  had  it,  he  woukl  have  had  an  allowance  for  a  house  in  addition  to  his  salary  :  and 
it  w;is  held  that  A.  occupied  the  house  as  tenant  within  s.  27.  In  the  other  case,  of 
Doh.son,  .tji/i.,  ./onus,  Ji'i'-y.,  A.,  the  surgeon  of  Greenwich  Hospital,  as  such,  occupied  a 
house  at  the  infirmary  in  the  hospital,  which  was  appropi-iated  to  the  surgeon  :  repairs 
were  done  by  the  commissioners  of  tlie  hospital :  the  surgeons  to  the  hospital,  when 
not  pro\idcd  with  a  residence  within  the  hospital,  were  allowed  a  weekly  sum  as 
lodging-money;  and,  by  the  regulation.s  of  the  commissioners  of  the  hospital,  no 
otlicer  of  the  hospital  is  allowed  to  make  any  exchange  of  apartments.  It  was  held 
that  A.  did  not  occupy  the  house  as  tenant  within  s.  27,  inasmuch  as  he  was  retjuired 
to  occupy  the  same  with  a  view  to  the  more  etticient  peiformance  of  his  duties  as  a 
surgeon.  The  |)iesent  case  has  .some  of  the  incidents  which  appear  in  b(jtli  these  cases, 
and  sunic  .tdditional  ones.  The  pi'inciple  which  nuist  govern  this  case  is  very  cleai-ly 
laid  [27]  down  Ijy  Tindal,  C.  J.,  in  the  case  first  cited.  "There  is,"  he  says,  "no 
inconsistency  in  the  relation  of  mastei-  and  servant  with  that  of  landlord  and  tenant. 
A  master  may  pay  his  servant  by  conferring  on  him  an  interest  in  real  jiropcrty,  eidici' 
in  fee,  for  years,  at  will,  or  for  any  other  estate  or  interest;  and,  if  he  do  so,  the 
servant  then  becomes  entitled  to  the  legal  incidents  of  the  estate,  as  nnich  as  if  it  were 
purchased  for  any  other  consideration.  13ut  it  may  be  that  a  .servant  may  occupy  a 
tenement  of  his  master's,  not  by  way  of  payment  for  his  services,  but  for  the  purpo.se 
of  i)erforming  them  :  it  may  be  that  he  is  not  permitted  to  occupy,  as  a  reward,  in 
the  perfoiniance  of  his  master's  contract  to  pay  him,  but  refpiired  to  occupy,  in  the 
performance  of  his  contract  to  serve  his  master.  The  settlement  cases  cited  in  argu- 
ment est:iblished,  and  proceeded  on,  this  distinction.  We  think  it  applicabk^  to  the 
[)rcscnt  i|Ueslion  ;  and,  a.s  there  is  nothing  in  the  f.acts  stated  to  shew  that  the  claimant 
was  rc(|uired  to  occupy  the  house  for  the  performance  of  his  services,  or  did  occu])y  it 
in  order  to  their  performance,  or  that  it  was  conducive  to  that  |)urpose  more  than  any 
house  which  he  might  have  ))aid  for  in  any  other  way  than  by  his  services;  and,  as 
the  case  expressly  finds  that  he  hail  the  house  as  jiart  rennnicration  for  his  si'rvices, 
we  cannot  say  that  the  conclusion  at  which  the  revisingbairisler  has  airived  is  wrong. 


12  CLARK   r.  BURY    ST.  EDMUNDS    (oVERSEERs)       1  C.  B.  (N.  S.)  28. 

The  case,  indeed,  states  that  the  claimant  was  master  rope-maker,  and  as  such  had 
the  house  as  his  residence  ;  but  that  expression  is  equally  applicable,  whether  he  was 
made  tenant  of  the  house  in  payment  of  his  services  as  mastei-  rope-makei',  or  occupied 
it  for  the  purpose  of  performing  them.  The  fact  also  of  having  a  lower  salary  in  eon- 
sequence  of  being  allowed  a  house,  though  not  immaterial,  is  by  no  means  decisive  ; 
for,  such  a  fact  might  exist  in  a  case  in  which  the  house  was  occupied  for  the  purpose 
of  the  service,  and  not  in  the  character  of  tenant.  It  may  well  happen  [28]  that 
something  in  the  service  which  renders  it  less  onerous  or  more  pleasant  may  cause  a 
reduction  of  the  salary,  without  being  a  part  of  the  salary  itself.  A  master  may  give 
lower  wages  in  consequence  of  lodging  his  servants  in  his  house,  instead  of  requiring 
them  to  find  lodgings  out  of  it,  without  making  them  his  tenants.  But,  in  the  present 
case,  upon  the  grounds  above  stated,  we  think  the  juster  inference  is,  that  there  is 
an  occupation  as  tenant."  Applying  those  principles  to  the  present  case,  it  appears 
that  Clark  has  the  entire  and  exclusive  possession  and  control  of  the  house.  By  the 
entries  in  the  minute-book  of  the  feoft'ees,  which  foi'm  pait  of  the  case,  it  appears  that 
Claik  came  in  with  certain  rights  as  a  succeeding  tenant,  after  the  death  of  his 
predecessor  in  the  office  of  hall-keeper  ;  that  he  pays  all  rates,  tjixes,  and  outgoiugs  ; 
and  that  he  has  always  been  recognised  and  dealt  with  by  the  feoffees  as  theii'  tenant, 
— the  occupation  of  the  house  being  considered  as  pait-payment  for  his  services.  It 
is  true,  the  revising-barrister  finds  as  a  fact  that  "  it  is  necessary  for  the  due  discharge 
of  his  duties  as  ball-keeper  that  Clark  should  reside  in  the  house  in  question  :  "  but  it 
is  not  found  that  another  house  equally  near  to  the  (Juildhall  would  not  be  as  con- 
venient and  efficient  for  that  ])urpose.  The  decision  in  J)oli.<on,  App.,  Jone.\  Reap., 
proceeded  upon  the  ground  that  there  the  appellant  was  required  to  occupy  the  house 
in  respect  of  which  he  claimed  to  be  on  the  register.  After  adverting  to  the  principle 
upon  which  the  former  judgment  proceeded,  Tindal,  C.  .).,  says, — "In  deciding  the 
present  appeal,  we  have  only  to  consider  within  which  of  the  two  classes  the  present 
case  ranges  itself.  It  is  found  by  the  case  that  the  appellant  is  the  surgeon  of 
Greenwich  Hospital  ;  that  the  house  which  he  occupies  is  in  the  infirmary  ;  and  that 
he  occupies  it  as  such  surgeon.  Now,  the  nature  of  the  office  of  surgeon  of  the  hospital 
is  such  that  a  residence  in  some  [29]  known  and  certain  dwelling  may  reasonably  l)e 
reijuired  for  the  due  pei'formanco  of  his  office.  But  it  is  farther  found  that  he  was 
placed  in  it  when  he  was  first  appointed  (nineteen  years  ago),  and  that  he  has  continued 
to  occupy  it  ever  since,  and  that  it  is  the  house  appropriated  to  the  surgeon  for  the 
time  being.  And,  lastly,  it  is  found  by  the  revising-ban-ister,  that,  by  the  regulations 
established  by  the  lords  commissioners  of  the  Admiralty,  the  officers  of  the  hospital 
having  apartments,  are  to  inhabit  those  assigned  to  them,  and  that  no  exchanges,  or 
other  appropriations,  are  to  be  made,  without  permission.  The  revising-barrister, 
upon  this  state  of  evidence  before  him,  appears  to  have  come  to  the  conclusion  that 
the  appellant  does  not  occupy  this  house  simply  by  permission  of  the  government, 
and  as  part  of  the  remuneration  for  his  services  as  surgeon,  but  that  he  is  required  to 
occupy  this  house,  with  a  view  to  the  more  efficient  performance  of  the  duties  of  his 
office ;  and,  consequently,  that  there  was  no  occupation  by  him  in  the  legal  relation 
of  tenant  to  a  landlord.  And,  upon  the  state  of  facts  so  brought  before  the  revising- 
Ijarrister,  and  set  out  upon  the  case,  we  cannot  say  he  has  come  to  a  wrong  conclusion 
in  point  of  law." 

Byles,  Serjt.,  for  the  respondents.  The  revising-barrister  in  this  case  has  come  to 
a  right  conclusion.  In  order  to  confer  a  right  of  voting,  as  tenant,  under  the  2  W.  4, 
c.  45,  s.  27,  it  is  not  enough  that  the  party  shall  merely  occupy  a  house  of  the  requisite 
value, — so  as  to  become  liable  to  he.  rated,  or  so  as  to  "  come  to  settle  "  within  the 

13  &  14  Car.  2,  c.  12, — but  he  must  occupy  as  tenant:  he  must  be  an  independent 
occupier.  It  is  conceded  that  the  true  construction  of  the  clause  in  question  is  to  be 
gathered  from  the  judgments  of  this  court  in  the  two  cases  referred  to.  The  real 
question  is  this, — Is  the  party  required  to  occupy  the  house  as  sub-servient  to  his 
appointment?  If  .so,  he  does  not  occupy  [30]  as  tenant,  whether  be  pays  rates  or  not. 
If,  on  the  other  hand,  he  has  the  liberty  of  residing  there  or  elsewhere  at  his  option, 
and  is  only  permitted  to  occupy  the  house,  though  it  be  more  convenient  to  the  due 
performance  of  his  duty  or  service,  and  though  he  pays  no  money  rent  for  it,  he 
occupies  as  tenant,  and  is  entitled  to  be  registered  as  such.  The  facts  stated  in  this 
case  clearly  shew  th.at  Mr.  Clark  stands  in  the  former  predicament.  The  Guildhall 
and  the  house  in  question  stand  upon  the  same  piece  of  ground.     There  is  a  door  of 
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.sepiinitioii,  which  is  fa.stciied  uii  the  side  of  (he  (hvcUiii^-hoii.se  ;  the  (inly  mode  of 
securely  fastening  the  front  door  of  the  (luildhull  lieing  within.  The  house  was  built 
for  the  residence  of  the  hall-keeper ;  and  it  is  necessary  for  the  due  discharge  of  the 
hall  keeper's  duties  that  he  should  reside  therein.  The  revising-barrister  has  distinctly 
found, — and  his  opinion  on  the  fact  is  communicated  to  the  court, — that  it  was 
neccs.sary  and  that  the  claimant  was  required  to  occupy  the  house.  [C'resswell,  •!.  He 
states  that  as  his  opinion,  but  he  does  not  in  terms  find  it  as  a  fact.]  It  is  at  all  events 
distinctly  found  as  a  fact  that  it  was  necessary  for  the  discharge  of  the  hall-keeper's 
duties  that  he  should  leside  in  the  house  provided  by  the  coiporatiou  for  that  purpose. 
Iti  other  words,  the  duties  of  his  office  could  not  l)e  efficiently  performed  unle.ss  he 
I'esided  there.  [Williams,  J.  A  jury  might  presume  that  he  was  reijuirerl  to  reside 
there,  the  nature  of  his  duties  making  it  necessary  that  he  should  do  so.]  If  it  appears 
that  the  claimant  was  required  to  occupy  the  house  for  the  performance  of  his  services, 
or  did  occupy  it  in  order  to  their  performance,  or  that  it  was  conducive  to  that  purpose 
more  than  any  house  which  he  might  ha\e paid  foi'  in  any  othei'  way  than  by  his  services, 
— as  Tindal,  C.  •!.,  says  in  Hui/he.<,  App.,  The  Uivrseer.s  of  Chatham,  Jles-p,,  with  his  usual 
perspicuity,  clearness,  and  simplicity, — that  is  enough  to  support  the  finding  of  the 
revising-barrister  in  this  case,  [31]  that  the  occupation  by  Clark  was  an  occupation 
as  sei'vant,  and  not  as  tenant.  In  Ihhmn,  App.,  Jonca,  Besp.,  the  surgeon  was  held 
not  to  acipiire  a  right  of  voting,  because  his  residence  in  the  house  allotted  to  him  was 
not  voluntary,  but  obligatory  on  him.  The  facts  clearly  bring  this  case  within  the 
principle  which  was  held  in  those  two  cases  to  disentitle  the  party  to  the  franchise. 

Welsby,  in  reply.  The  facts  found  by  the  revising  barrister  are  not,  it  is  submitted, 
sufficient  to  deprive  this  claimant  of  the  character  of  tenant.  That  must  depend  upon 
the  bargain  between  him  and  his  employers, — does  the  contract  under  which  he  was 
appointed  require  him  to  occupy  this  house,  as  the  regulations  established  by  the  lords 
commissioners  of  the  Admii'alty  did  in  Dohxort,  App.,  .Jones,  Rcq).  1  The  fact  that  his 
residence  there  is  convenient  is  not  sufficient  to  outweigh  all  the  other  circumstances 
stated  in  the  ca.se.  And  it  must  not  lie  foigotten  that  the  burthen  of  shewing  that 
the  franchise  is  taken  awa}'  rests  upon  the  respondents. 

Ckesswell,  J.  I  do  not  find  in  the  two  cases  of  Huijhes,  .Ipp.,  The  Over)<ecrx  of 
Chatham,  liexp.,  and  Dohson,  App.,  Jmics  Iie.sp.,  any  distinct  principle  laid  down  for 
the  determination  of  these  cases ;  but  they  lay  down  some  rules  l)y  which  we  may 
to  a  certain  e.\tcnt  be  guided.  I  apprehend  the  true  question  to  l)e  whether  the 
claimant  occupied  the  premises  as  tenant  or  as  servant.  It  may  be  that  the  party 
occupies  as  tenant,  and  that  he  is  required  to  occupy  ;  but  it  may  also  be  that  he 
occupies  as  servant,  and  that  he  is  required  to  occupy  because  he  is  a  servant.  It  seems 
to  me  that  the  levising-bai'iister  has  in  eflect  found  here  that  the  claimant  was  required 
to  occupy  and  did  occupy  as  servant;  and  that  there  is  abundant  rca-[32]  son  for 
holding  that  he  did  occupy  in  the  character  of  servant,  and  not  in  that  of  tenant.  The 
case  finds  that  "  it  is  neccs.sary  for  the  dischaige  of  his  duties  as  hall-keepei-  that  he 
should  reside  in  the  house  in  question,  which  was  built  for  the  residence  of  the 
hall-keeper."  And  it  appears  to  be  a  place  whei-e  convenience  requires  that  he  shoulrl 
reside,  in  order  that  he  might  have  liy  the  internal  communication  with  the  (iuildhall 
])remises  the  means  of  securely  fastening  them  at  night.  I  thci-efore  think  w(^  ai'e 
justified  in  holding  that  the  claimant  occupied  these  premises  as  servant,  and  not  as 
tenant  within  the  "iTth  section  of  the  lieform  Act,  2  \\'.  4,  c.  45. 

CuoWDKK,  .1.  I  also  am  of  opinion  that  the  revising-barrister  came  to  a  right 
conclusion  in  this  case.  The  question  he  had  to  fleeide  was,  whether  this  person 
occupied  the  premises  described  in  the  character  of  tenant,  or  merely  as  a  servant. 
All  the  facts  set  out  in  the  case  seem  to  me  to  shew  that  his  occupation  was  in  the 
character  of  servant.  The  house  was  built  for  the  residence  of  the  hall-kec])er,  and  it 
was  a  place  whei-e  it  was  not  only  convenient  but  necessary  that  h(>  as  the  servant 
of  the  corpoiation  should  reside.  Kioni  the  \cry  nature  of  liis  a])i)ointnient,  as  stated 
in  the  case,  it  must  have  been  so:  and  I  think  the  rcn'ising-barrister  has  sufficiently 
found  it,  foi-,  he  states  it  to  be  his  opinion  that  the  occupation  of  the  said  house  by 
the  claimant  was  neces.saiy  If)  the  due  ])erfoi-mance  of  his  duty  ;is  liall-kticpcr,  and 
lliat  he  was  re<|uiied  to  occujiy  it.  I  feel  iiresistibly  led  to  the  conclusion  that  C'lark's 
(iccu])ation  of  the  premises  was  an  occupation  as  servant,  and  not  jvs  tenant,  and  there- 
fore that  the  revising-barrister  very  properly  rejected  his  claim. 

Wil.LKS,  .1.     I  am  of  the  same  opinion.     I  think  the  proper  conclusion  from  the 
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facts  stilted  is,  that  it  \v:is  [33]  p.ut  uf  the  terms  of  the  hall-keepei's  employment  that 
he  should  reside  in  the  house  in  (juestion,  and  that  his  occupation  was  not  in  the 
character  of  tenant. 

Byles,  Serjt ,  asked  for  costs. 

Cresswell,  J.  I  undersbmd  the  general  rule  to  be,  to  give  the  respondent  costs 
where  the  appeal  is  dismissed,  unless  it  be  a  case  of  I'easonable  doubt. 

Wiij.es,  .1.  The  rule  suggested  last  year  was,  that,  where  the  court  decides 
adversely  to  the  claim  to  the  franchise,  they  will  consider  whether  thei-e  was  reason- 
able ground  for  the  appeal ;  but  that,  where  the  deci-sion  against  the  appellant  supports 
the  franchise,  the  costs  will  be  allowed. 

Cresswell,  J.     We  think  this  is  not  a  case  for  costs. 

Appeal  dismissed,  without  costs  (a). 


[34]    County  of  Durham — Northern  Division. 

John  Stephenson  liojisoN,  Aypdldnt,  Lawrence  Lawson  Bro\\'n,  Respondent. 

Nov.  14,  1856. 

[S.  C.  26  L.  J.  C.  P.  81  ;  3  Jur.  N.  S.  674.] 

Appeals  cannot  be  consolidated  under  the  G  &  7  Vict.  c.  18,  s.  44,  unless  they  depend 
upon  the  same  precise  point  of  law. — Where,  therefore,  a  consolidated  appeal  con- 
tained a  different  statement  of  facts  as  applicable  to  the  several  voters,  requiring 
several  decisions  in  point  of  law,  the  court  declined  to  entertain  it. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  northern  division  of 
the  county  of  Durham,  on  the  16th  of  September,  18.56,  at  Lancaster,  John  Stephenson 
Kobson,  on  the  register  of  voters  for  the  said  division,  duly  objected  to  the  name  of 
Lawrence  Lawson  Brown  being  retained  on  the  register  of  voters  for  the  parish  of 
Hunstonworth  in  the  said  division. 

The  name  of  the  said  Lawrence  Lawson  Brown  appeared  on  the  said  register,  as 
follows ; — 


N.iinp,  &c.  of  Voter. 

Place  of  abode. 

Qualiticatiou. 

Locil  description 
of  tlie  property,  &c. 

Brown,  Lawrence 
Lawson. 

Witton-le-Wear. 

Annuity   out   of 
freehold  lands. 

Lord  Crewe's 
trustees. 

N.B. — In  the  heading  of  the  fourth  column,  for  the  local  description  of  the  propertj', 
is  inserted  the  following  direction,  viz.  "  or,  if  the  qualification  con.sist  of  a  rent-charge, 
then  the  names  of  the  owners  of  the  property  out  of  which  such  rent  is  issuing,  or 
some  of  them,  and  the  situation  of  the  property." 

The  said  John  Stephenson  Loljson  also  objected  to  the  several  names  of  John 
Calcot,  Mark  Pattinson,  and  .lames  Thompson,  who.se  qualifications  were  respectively 
described  on  the  .said  register,  in  the  third  column,  as  "freehold  rent-charge,"  and  in 
the  fourth  column  as  "Lord  Crewe's  trustees;"  also  to  the  name  of  George  Dugard, 
whose  qualification  was  described  on  the  said  register,  in  the  third  column,  as  "  freehold 
rent-charge,"  and  in  the  fourth  column  as  "  Hunstonworth,  Lord  [35]  Crewe's  trustees, 
owners  ; "  also  to  the  name  of  William  Cassidi,  whose  qualification  was  described  on 
the  said  register,  in  the  third  column,  as  "annual  charge  on  freehold  lands,"  and  in 
the  fourth  column  as  "  Lord  Crewe's  trustees  ; "  also  to  the  name  of  William  Darnell, 
whose  qualification  was  described  on  the  said  register,  in  the  third  column,  as  "  rent- 
charge  issuing  out  of  freehold  lands,"  and  in  the  fourth  column  as  "Lord  Crew's 
trustees  : "  also  to  the  name  of  ^\'illiam  Kay,  whose  qualification  on  the  said  register 
was  described,  in  the  third  colunni,  as  "annual  charge  on  freehold  lands,"  and  in  the 
fourth  column  as  "  Lord  Crewe's  trustees  ; "  also  to  the  name  of  Richard  .Marshall, 
whose  qualification  on  the  said  register  was  described,  in  the  third  coluiun,  as  "ainuial 
charge  on  freehold  lands,"  and  in  the  fourth  column  as  "  in  the  parish  of  Hunston- 

(a)  See  17  C.  B.  315  (a) ;  ante,  p.  22  ;  post,  p.  62. 
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worth;"  iilso  to  the  name  of  Kobert  Tayloi-,  whoso  ([ualificalioii  on  the  said  register 
was  (lescTil)eil,  in  the  third  cohimn,  as  "annual  rent-charge  on  freehold  lands,"'  and  in 
the  fouitli  column  as  "Lord  Crewe's  trustees  ;"  and  also  to  the  name  of  Henry  Baker 
Tristram,  whose  qualification  on  the  said  Register  was  described,  in  the  third  column, 
as  "  fieehold  renti-charge,"  and  in  the  fourth  column  as,  "out  of  lands  in  the  parish  of 
llunston worth.  Lord  Crewe's  trustees,  owners." 

The  facts  of  the  case,  as  proved,  were  as  follows  : — 

Lord  Crewe,  being  seised  in  fee  of  certain  lands,  tenements,  and  hereditaments  in 
the  said  parish  of  Hunstonworth,  in  the  said  county  of  Durham,  and  also  of  other 
lands,  tenements,  and  heredit-iiments  in  the  county  of  Noithundjerland,  by  his  will, 
datei.l  the  2-1-lh  of  June,  1720,  and  properly  e.\'ecuted  (and  attested)  to  pass  real  estates, 
devised  all  the  .said  lands,  tenements,  and  hei-editaments,  to  five  trustees  named  in  the 
.said  will,  their  heirs  and  assigns,  for  ever,  upon  the  following  trust,  viz.  upon  trust 
that  they,  the  said  trustees,  and  the  snrvivors  and  survi\-or  of  them,  and  the  heii's 
and  a.s.signs  of  the  [36]  survivor  of  them,  should,  out  of  the  rents,  issues,  and  profits 
of  the  said  land.s,  tenements,  and  hereditaments,  in  the  said  counties  of  Durham  and 
Northumberland,  for  ever  thereafter  pay  or  cause  to  be  paid  the  yearly  sum  of  201. 
to  each  and  every  of  twelve  exhibitioners  of  Lincoln  College,  in  the  University  of 
0.\ford,  which  he  had  then  already  named  and  appointed,  or  which  he  should  there 
after  nominate  and  appoint,  and  to  each  and  every  of  twelve  exhiltitioners  to  be  elected 
and  chosen  after  his  decease,  as  thereinafter  mentioned,  who  should  be  under-gradnate 
commoners  in  Lincoln  College  aforesaid,  and  who  were  or  should  be  natives  of  the 
diocese  of  Duiham,  and,  for  want  of  snch,  natives  of  Northallertonshire,  Howdenshire, 
in  the  county  of  York,  or  of  Leicestershire,  and  paiticularly  of  the  parish  of  NewViold 
\'erdon,  or  of  the  diocese  of  Oxford,  wheieof  he  was  formerly  bishop,  or  of  the  county 
of  Xorthaniplon,  in  which  county  he  was  liorn  (with  certain  directions  and  limitations 
for  electing  fresh  exhiliitionei's  in  case  of  vacancies,  and  as  to  the  time  and  conditions 
(if  the  hdldings  of  the  said  exhibitions,  not  material  in  the  judgment  of  the  revising- 
liarrister  to  the  present  cases) :  L^pon  the  further  trust  that  the  .said  trustees,  their 
heirs  and  assigns,  should,  out  of  the  rents,  issues,  and  profits  of  the  said  lands,  tene- 
ments, and  hereditaments  in  the  said  counties  of  Durham  and  Northumberland  devised 
to  them  as  aforesaid,  for  ever  thereafter  pay  the  annual  sums  thereinafter  mentioned, 
that  is  to  say,  unto  the  minister  of  the  parish  church  of  Kamboro',  in  the  connty  of 
Northumlierland,  and  his  succes.sors,  the  yearly  sum  of  -tOl.   per  annum  ;  and  to  the 
minister  of  St.  Andrew's  church  in   Auckland,  in   the  county  of   Durham,  and  his 
successors,  the  yeailv  sum  of  .'iOl.  ;  and  the  yearly  simi  of  101.  a  piece  foi'  the  auginenta- 
tion  of  twelve  poor  rectories,  vicai'ages,  small  livings,  or  curacies  in  the  diocese  of 
Durham,  such  as  he  should  by  any  writing  or  writings,  codicil  or  codicils,  under  his 
hand  and  seal,  to  [37]  be  attested  by  three  or  more  credible  witnesses,  from  time  to  time 
direct  and  appoint,  and,  in  default  tliercof,  to  and  for  the  augmentation  of  twelve  such 
poor  rectories,  vicarages,  small  livings,  or  curacies  within  the  diocese  of  1  )urham  aforesaid, 
as  the  said  trustees,  and  the  survivors  and  survivor  of  them,  and  the  heirs  and  assigns 
of  the  survivor  of  them,  should  direct  and  appoirrt ;  and  unto  the  minister's,  lectirr'crs, 
or  cui-ates  of  the  parishes  of  All  Saints  aird  Saint  Michael's,  in  Oxford,  of  Twyfor-d,  irr 
the  courrty  of  Bucks,  and  of  Comli,  irr  the  courrty  of  Oxford,  which  belorrged  to  Liircolrr 
College  aforesaid,  and  to  the  sever"il  successors  for-  the  time  lieirrg,  the  sevcr'al  yearly 
srrnrs  of  Idl.  a  piece  for-  catechisirrg  yorrtir  withirr   tire  same  respective  |)ar-ishes  ;  ami 
rrrrtii  the  poor-  scholars  of  Tra])  and  Maish.rll  irr  Liiicolrr  College  afor-esaid  (beirrg  eight 
in  nrrmber-),  sir(-lr  .urniral  sums  as  would  make  u[)  arrd  irr<-r-ease  their  r-espective  scholar-- 
shi))s  to  the  yearly  surrr  of   lOl.  a  picscc;  (irrclirdiirg  what  they  tlu^ir  alr-eady  r-espcctively 
r-eeei\'(!d  orr  aecorrrrt  of  their-  several  scholar-shi])s),  to  the  irrleni    that  their  r-es|)ective 
scholarships  rrright  be  all  alike  in  their-  I'espective  yearly  valrres  :  arrd  to  the  liible-cler-k 
of   Lirrcohr  College  aforesaid,  sirelr  arrnrrat  sum  as  worrld  rrrake  up  and  irrcr-ea.se  his 
.salary  to  the  yearly  srrnr  of  101.  (irrchrdirrg  what  he  then  already  received  orr  aecorrrrt 
of  his  cler-kship) ;  and  also  the  yearly  sum  of  201.  to  the  r-ector  of  the  said  college,  aird 
the  yearly  srrrrr  of  101.  a  piece  to  each  of  the  said  fellows  of  the  said  college,  which 
lierrefactions  he  gave  to  the  said  r-ector-  arrd   fellows  of   Lirreolrr  College  aforesaid,  arrd 
to  the  college  afor-csaid,  beirrg  the  place  where  he  had  had  his  e(hrcatiorr,  arrd  of  which 
college  he  was  lirst    fellow  irrrd  afterwards  r-eclor;  arrd   to  ea<-h  of  the  .-rlrrrsmerr  arrd 
idrrrswomcrr  irr  each  of  the  hosjiitals  of   hrrrharrr  arrd  Bishop  Arrckland,  of  the   forrrrda- 
tiorr  of  Bishop  Coserrs,  arrd  to  each  of  the  six  alrrrsworrrerr  irr  the  hospit.il  of   I'r-acklev. 
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ill  the  county  of  Northampton,  of  tlie  foundation  of  his  grandfather,  Sir  [38]  Thomas 
Crewe,  and  to  each  of  the  two  almswonien  in  the  hospital  at  Hinton,  in  the  said  county 
of  Northampton,  of  the  foundation  of  Elisha  Hele,  Escj.,  the  several  yearly  sums  of 
40s.  a  piece  ;  and  to  such  schoolmaster  of  Xewbold  Yerdon  aforesaid  for  the  time 
heing,  the  yearly  sum  of  201.  :  and  to  the  trustees  for  the  time  heing  of  the  hundred 
of  Spackenhoe,  in  the  county  of  Leicester,  for  the  relief  of  the  widows,  oi-phans, 
and  children  of  poor  clergymen  deceased,  and  to  their  successors,  the  yearly  sum  of 
101.,  to  be  by  the  said  tru.stees  and  their  successors  distributed  for  the  relief  of  widows, 
orphans,  and  children  of  poor  clergymen  deceased  within  the  said  hundred,  in  such  pro- 
portions as  the  said  trustees  and  their  successors  should  think  fit ;  and  unto  the  minister 
and  churchwardens  of  the  parish  of  Daventry,  in  the  county  of  Northampton,  and  to 
their  successors,  the  yearly  sum  of  61.,  to  be  by  them  paid  and  applied  for  and  towards 
the  support  and  maintenance  of  a  charity-school  to  teach  poor  children  of  the  said 
parish  of  Daventry  to  read  English  and  write : — All  which  said  annual  paj'ments  he 
willed  and  desired  should  be  for  ever  thereafter  paid  in  manner  following,  that  is  to 
say, — unto  the  said  almsmen  and  almswomen,  by  quarterly  equal  payments,  on  the 
Feast  of  St.  Michael  the  Archangel,  St.  Thomas  the  Apostle,  the  Annunciation  of  the 
Blessed  Virgin  Mary,  and  St.  John  the  Baptist,  the  first  payment  to  begin  and  be 
made  at  such  of  the  said  feasts  which  should  first  or  next  happen  after  his  decease  ; 
and  all  other  the  annual  payments,  by  half-yearly  equal  payments,  at  the  feast  of  St. 
Michael  the  Archangel  and  Annunciation  of  the  Blessed  Virgin  Mary,  the  first  pay- 
ment thereof  to  begin  and  be  made  at  such  of  the  same  two  last  mentioned  feasts  which 
should  first  and  next  happen  after  his  decease.  And  the  testator  by  his  said  will  did 
will,  order,  and  direct  that  all  the  said  annual  payments  by  him  directed  to  lie  paid 
to  the  said  rector,  fellows,  exhibitioners,  poor  scholars  of  [39]  Lincoln  College  afore- 
said, and  to  the  said  minister.*,  lecturers,  or  curates  of  All  Saints,  St.  Michael's,  Twyford, 
and  Comb,  aforesaid,  and  to  the  bible-clerk,  should  be  from  time  to  time  received  by 
the  bursar  of  the  said  college  for  the  time  being,  as  other  rents  of  the  said  college 
were  by  him  received,  to  be  by  him  paid  for  the  uses  aforesaid,  and  for  no  other  use 
or  uses  whatsoever,  whom  the  testator  thereliy  required  to  give  security  to  pay  the 
money  coming  to  his  hands  by  virtue  of  that  his  will  to  the  uses  aforesaid,  to  the 
satisfaction  of  the  rector  and  fellows  of  the  college  aforesaid  :  and  his  will  was,  and 
he  did  therein'  direct,  that  all  the  said  annual  payments  for  ever  thereafter  should 
lie  made  without  any  deduction  or  abatement  whatsoever  foi-  taxes,  charges,  or  assess- 
ments for  or  by  reason  of  any  act  or  acts  of  parliament  then  already  made  or  thereafter 
to  be  made,  or  by  reason  or  means  of  any  other  payments,  matter,  or  thing  whatsoever, 
and  to  begin  to  be  made  in  manner  as  he  had  thereinbefore  directed. 

Then  follow  directions  as  to  the  application  of  the  surplus  rents  "  after  the  said 
annual  payments  should  be  paid,  and  not  liefore,"  which  the  revising  barrister  did  not 
think  material  to  be  set  forth. 

The  will  contained  a  clause  for  the  election  and  the  appointment  of  new  trustees 
from  time  to  time  on  the  death  of  any  one  or  more  of  the  trustees  appointed  by  the 
will,  so  as  the  trustees  should  nevei-  exceed  five  in  number,  and  providing  that  the 
rector  of  Lincoln  College  foi'  the  time  being  should  be  one  of  the  trustees  ;  and  the 
will  contained  a  further  clause  directing  that  the  trustees  for  the  time  being  should 
be  satisfied  and  paid  for  their  charges  and  expenses  which  thev  or  any  of  them  should 
lie  put  unto,  lay  out,  or  expend  in  or  about  the  execution  of  all,  every,  or  aiiv  of  the 
trusts  aforesaid,  or  by  reason  of  any  matter  or  thing  whatsoever  any  ways  relating  to 
or  concerning  that  his  will,  or  the  tru.sts  therein  contained. 

[40]  The  present  trustees  are,  James  Thompson,  D.D.,  rector  of  Lincoln  College, 
Charles  Sharpe,  D.D.,  Archdeacon  of  Durham,  William  Nicholas  Darnell,  D.D.,  rector 
of  Stanhope,  the  Rev.  Henry  txeorge  Liddell,  rector  of  Easington,  and  the  Kev.  John 
Dixon,  clerk,  of  Belford. 

Hunstonworth  is  a  parish,  and  the  parish  and  township  are  co-extensive.  I.iincoln 
College  is  a  corporation  aggregate,  styled  "The  Warden  or  Rector  and  Scholars  of 
the  Bles.sed  Mary  and  All  Saints,  Jjincoln,  commonly  called  Lincoln  College  ; "  and 
the  rector  and  fellows  are  respecti\ely  members  of  the  corporate  body. 

The  said  James  Thompson  is  rector,  and  the  said  John  Calcot,  Mark  Pattinson, 
and  William  Kaj'  are  severall}'  fellows  of  Jjincoln  College. 

The  said  La\vrence  Lawson  Brown  is  perpetual  curate  of  Witton-le-Wear, 
in    the   county   and    diocese   of    Durham,    which    is    one   of    the   small    livings   or 
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curiicics  wliich  have  been  augmented  witli  101.  a  yeai-  jjursuant  to  tlie  saiil  will  of 
Lord  Crewe. 

The  said  William  Ca.s.sidi  is  vicar  of  Grindon,  in  the  county  and  diocese  of  l)urhan), 
which  is  another  of  the  small  livings  which  has  been  augmented  with  101.  ayear  pursuant 
to  the  said  will. 

The  said  William  Darnell  is  perpetual  curate  of  Baniborough,  in  the  said  will 
mentioned. 

The  said  George  Dugard  is  perpetual  cuiatc  of  Barnard  Castle,  in  the  county  and 
diocese  of  Durham,  which  is  another  of  the  small  living.s  which  has  been  augmented 
with  101.  a  year,  pursuant  to  the  said  will. 

The  said  Richard  Marshall  is  perpetual  curate  of  Wettonstall,  in  the  county  and 
diocese  of  I'lnliani,  which  is  anotlier  of  the  small  livings  oi'  curacies  which  has  been 
augmented  with  lOl.  a  yeai-,  pursuant  to  the  said  will. 

'I'he  .said  Robert  Taylor  is  perpetual  curate  of  Hartlepool,  in  the  county  and  diocese 
of  Durham,  which  is  [41]  another  of  the  .small  livings  oi'  curacies  which  has  been 
augmented  with  101.  a  year,  pursuant  to  the  said  will. 

The  said  Heiny  Baker  Tristram  is  vicar  of  Castle  Eden,  in  the  county  and  diocese 
of  Durham,  which  is  another  of  the  small  livings  which  has  been  augmented  with  101. 
a  year,  pui'suant  to  the  said  will. 

The  aggregate  amount  of  the  said  sevei-al  annual  sums  so  by  the  said  will  primarily 
made  payable  out  of  the  rents,  issues,  and  profits  of  the  said  devised  lands,  tenements, 
and  hereditaments  in  Durham  and  Northuml>eiland,  is  7401.  Bs.  f>d.  ;  and  they  are, 
and  always  have  been,  paid  out  of  a  joint  fund  derived  from  the  rents,  issues,  and 
profits  of  the  whole  of  the  .said  devised  lands,  tenements,  and  hereditaments  in  ]>urliam 
and  Northumlieiland,  without  distinction. 

All  the  ainnial  payments  dii-ected  by  the  said  will  to  be  paid  to  the  rector,  fellows, 
exhibitioners,  poor  scliolars  of  f  ,incoln  College  aforesaid,  and  to  the  ministers,  lecturers, 
or  curates  of  All  Saints,  St.  Michael's,  Twyford,  and  Comb  aforesaid,  and  to  the  bible- 
clerk,  ai-e  and  have  always  been  paid  by  the  said  ti'ustees  to,  and  received  liy,  the 
bursar  of  Lincoln  College  for  the  time  being,  to  be  by  him  paid  to  and  for  the  uses 
aforesaid,  pursuant  to  the  direction  of  the  .said  will ;  and  the  amount  so  received  by 
the  bursar  is  not  cariied  to  the  coi-porate  funds  of  the  college,  but  is  by  him  distributed 
amongst  and  paid  to  the  indi\iduals  entitled  to  leceive  the  .same,  as  directed  by  the 
saifl  will.  The  rest  of  the  said  annual  sums  are  paid  by  the  trustees  directly  to  the 
several  parties  entitled  to  i-eceive  the  .same  pursuant  to  the  directions  of  the  said  will. 

The  gross  aiuiual  rental  of  the  saifl  devised  estates  in  flunstonworth  amounts  to 
8001.  a  year  and  upwards.  The  ordinary  management  of  those  estates,  including  the 
collection  of  rents,  costs  the  trustees  from  "J.'il.  to  .'501.  a  year ;  and  the  repairs  incident 
to  the  same  estates  have  [42]  "U  an  average,  for  the  last  twenty  years,  cost  the  trustees 
from  401.  to  001.  a  year. 

The  amount  of  the  net  annual  rental  of  the  Hunstonworth  estates  is  less  than  the 
said  aggregate  amount  of  the  said  anrnial  sums  charged  on  those  estates  and  the  said 
estates  in  Northumberland  by  the  said  will  afores.iid. 

Of  the  said  devisefl  estates  in  Northuiubeilaiid,  parts  arc  situate  in  the  northern 
division  of  the  county,  and  the  rest  in  the  soutlieiti  division  thereof.  'I'ho  amount 
of  the  gross  rental  of  those  ])arts  which  are  situate  in  the  northei'u  division  of 
Northumbeilaiid,  is  (jfiOOl.  a  yeai',  and  the  annual  oxponsos  iTicurred  by  the  trustees 
for  the  oi-dinary  management  and  re])airs  of  those-  parts  of  the  pi'opcrty  amount 
to  15001.  a  yeai-.  The  gross  rcTital  of  those  parts  which  are  situate  in  the  southern 
division  of  Xortlnnnberland  amounts  td  l.'iOOl.  a  year  and  U])wai'ds,  and  the  aniui.al 
expenses  incurred  by  the  trustees  for  the  ordinary  management  and  repairs  of  those 
parts  of  the  ])roperty  amounts  t«  4001.  a  year. 

It  was  ol)jcctcd,  on  the  part  of  the  said  .John  Stei)henson  liobson,  that,  in  all  the 
said  ciuses,  the  fiescription  of  the  ipialifications  as  de.scril)ed  on  the  I'egister  was  flefec- 
tive,  inasmuch  ;is  the  local  situation  of  the  lands  out  of  which  the  rent  cliai-gcs  issued 
was  not  corr(vtly  stated. 

The  r(;vising-bariistcr  lhercM|)(in,  in  tln^  several  cases  of  hawr'cnee  Lawson  lirown, 
John  Calcot,  W'illi.im  Cassidi,  William  l).iinell,  William  K;iy,  Mark  I'atlinson,  R'obert 
Taylor,  and  .lames  Thompson,  addi^d,  in  the  fourth  colunni,  "  lliniston worth,"  as  being 
the  local  situation  of  those  lands;  and,  in  the  case  of  Richard   Marshall,  he  iulde<l,  in 
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the  fourth  column,  '■  Lord  Crewe's  trustees,"  as  the  owners  of  the  property  out  of 
which  the  annual  charge  issued, — concei\ing  and  determining  (?)  that  he  had  power 
so  to  do  under  the  40th  section  of  the  6  &  7  Vict.  c.  18,  for  the  better  identification 
of  the  qualifications  ;  the  matters  so  omitted  and  insufficiently  described  having  [43] 
been  previou,sly  supplied  to  his  satisfaction  :  and,  with  that  amendment,  he  held  the 
description  of  the  qualifications  as  described  on  the  register  sufficient,  against  the 
objection  (still  persisted  in  on  the  part  of  the  said  John  Stephenson  Kobson),  that, 
notwithstanding  his  said  amendments,  the  description  of  the  qualifications,  as  described 
in  the  register,  was  defective. 

It  was  also  oljjected,  on  the  part  of  the  said  John  Stephenson  Eobson,  that  none 
of  the  said  several  parties  objected  to  had  any  sufficient  estate  in  Hunstonworth  to 
entitle  them  to  have  their  names  on  the  register  of  votes  for  the  said  pai-lsh  of 
Hunstonworth  ;  and  that  their  i(ualifications,  as  described  on  the  legister,  were  not 
supported,  inasmuch  as  the  annuities  were  payable  out  of  the  lands  in  the  county 
of  Northumberland  as  well  as  out  of  the  lands  in  Hunstonworth,  in  the  county  of 
Durham. 

The  following  objection  was  also  made  on  the  part  of  the  said  John  Stephenson 
Robson,  in  the  following  language,  viz.  "that,  if  the  said  annuities  ought  to  be  rateably 
and  proportionably  distributed  over  each  division  in  each  county,  in  proportion  to 
the  whole  property  in  each  division,  and  if  such  rateable  and  proportionable  apportion- 
ment of  the  said  annuities  were  made,  then  and  in  that  case  the  said  Lawrence  Lawson 
Brown,  John  Calcot,  William  Ca.ssidi,  William  Dai'iiell,  George  Dugard,  William  Kay, 
Richard  Marshall,  Mark  Pattinson,  Robert  Taylor,  James  Thompson,  and  Henry  Baker 
Tristram  would  have  less  than  101.  a  year  out  of  the  said  rents  arising  in  the  parish  of 
Hunstonworth,  and  consequently  that  theii'  qualifications  would  be  insufficient. 

It  was  also  further  objected,  on  the  part  of  the  said  John  Stephenson  Robson,  that 
the  interest  of  the  annuitants  was  merely  equitable ;  and  that  they  could  not  elect 
to  take  their  annuities  out  of  the  rents  of  the  lands  in  Hunstonworth. 

[44]  And,  lastly,  that  the  said  John  Calcot,  William  Kay,  Mark  Pattinson,  and 
James  Thompson,  being  memljers  of  the  corporation  aggregate  of  Lincoln  College 
aforesaid,  had  not  individuall}'  such  an  estate  or  interest  in  their  said  annuities  as  to 
be  a  qualification  to  be  on  the  said  legister  of  voters. 

The  revising-barrister  overruled  these  several  objections  of  the  said  John  Stephen- 
son Robson,  and  I'etiiined  on  the  said  list  the  names  of  the  several  persons  so  l>y  him 
objected  to. 

Robson  having  given  notice  of  appeal  in  each  of  the  above  cases,  the  revising- 
barrister  stated  this  case  for  the  opinion  of  this  court, — adding,  that,  "  it  appearing 
to  him  that  each  of  the  said  appeals  depended  on  the  same  points  of  law,  he  declared 
that  all  the  said  appeals  ought  to  lie  consolidated,"  and  named  Brown  respondent. 

Hindmarch,  for  the  appellant.  Notwithstanding  the  amendments,  the  qualifications 
of  the  several  voters  are  still  inaccurately  described.  The  act  expressly  requires  the 
form  given  in  the  schedule  A.  No.  3,  to  l>e  adhered  to.  Where  the  qualification 
consists  of  a  rent-charge,  the  names  of  the  owners  of  the  property  out  of  which  such 
rent^charge  is  issuing,  or  some  of  them,  and  the  situation  of  the  property,  must  be 
inserted  in  the  fourth  column.  It  is  essential  that  the  person  who  objects  to  the  vote 
should  have  full  means  of  inquiring  into  the  sufficiency  of  the  qualification. 

Then,  it  is  submitted  that  the  voters  had  not  a  "freehold  interest,"  within  the 
statutes  8  H.  G,  c.  7,  and  10  H.  6,  c.  2,  so  as  to  entitle  them  to  be  upon  the  register. 
The  will  of  Loid  Crewe  mei'ely  contains  a  direction  to  the  trustees  to  pay  the  several 
sums  mentioned,  out  of  the  profits  of  the  lands  devised  to  the  trustees.  There  is  no 
power  of  entry  or  distress  to  compel  payment,  but  a  bare  naked  trust.  It  is  in  truth 
an  interest  in  [45]  money,  and  not  in  land  :  see  Bligh  v.  Brent,  2  Y.  &  C.  268 ; 
Bradley  v.  Hohhirorfh,  3  M.  &  W.  4'22.  Then,  as  to  the  amount, — if  this  is  a  rent- 
charge,  it  must  issue  out  of  the  whole  aTid  every  part  of  the  lands  upon  which  it  is 
charged.  Now,  the  case  finds  that  the  annual  value  of  the  lands  in  Hunstonworth 
is  8001.  only  ;  whereas,  the  yearly  value  of  the  lands  in  the  northern  division  of 
Northumberland  is  65001.,  and  that  of  the  lands  in  the  southern  division  15001. 
The  value  of  the  lands  in  Durham,  in  proportion  to  that  of  those  in  Northumberland, 
therefore,  is  only  as  one  in  ten.  Consequently,  the  claimants  cannot  in  any  sense  be 
said  to  ha\e  an  interest  of  40s.  a  year  arising  out  of  lands  in  Durham, — assuming 
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them  to  be  within  the  exceptimi  in  the  "J  W.  4,  c.  4;"),  s.  18(«).  Co.  Litt.  147  b. 
Witli  respect  to  the  master  of  liiucolii  College,  the  rent-charge  (.■issuniiiig  it  to  be 
[46]  properly  a  rent-charge)  does  not  come  to  him  "by  devise," — which  means,  a  devise 
to  the  person  himself,  whereas,  this  is  a  devise  to  the  corporation  ;  nor  does  he  take 
"  by  promotion  to  any  benefice  or  to  an\'  office,"  within  the  meaning  of  the  act.  In  TIw 
Ctimhridije  cai>e,  I  Journ.  798,  May  28,  1624,  cited,  Kogers  on  Elections,  7th  edit.  149, 
the  House  resolved  "that  memf)ers  of  colleges,  halls,  or  corporations,  not  having 
freehold,  saving  in  right  of  their  colleges,  halls,  or  coi'porations,  ought  not  to  have 
votes  in  elections  of  knights  oi-  burgesses."  [Crcsswell,  J.  There,  the  land  belonged 
to  the  body  corporate  :  the  division  of  the  profits  was  mere  matter  of  internal  arrange- 
ment.] Here,  the  money  is  directed  to  be  paid  to  the  bursar  of  the  college. 
[Cresswell,  .1.  That  may  be  simply  the  ap])oiiitment  of  an  agent  for  the  purpose  of 
distriliuting  and  dividing  the  fund.]  The  subsequent  words  "and  to  the  college 
aforesaid,"  clearly  make  it  amount  to  a  gift  to  the  rector  and  fellows  in  their  corporate 
charactei'.  This  objection  applies  to  ail  except  the  ministers  of  Bamborough,  and 
St.  Andrews,  Auckland,  to  whom  respectively  are  given  the  several  annual  sums  of 
401.  and  301.  [Cresswell,  J.  You  ma}',  perhaps,  say  that  the  claimants  have  no  right 
to  apportion,  and  so  they  have  no  charge  on  lands  in  Durham.  Can  the  party  say 
"  1  will  have  so  much  out  of  the  lands  in  Durham,  and  so  much  out  of  the  lands  in 
North uml)erland  !"]  The  right  to  apportion  clearly  does  not  exist.  [Crowder,  J. 
If  the  parties  niav  apportion,  they  may  claim  the  right  of  voting  in  both  counties.] 
He  was  proceeding  with  his  argument,  when  he  was  stopped  by 

Ckes.swkij.,  .1.,  who  .said.  My  attention  has  been  called  to  a  case  of  Fimr,  App., 
Jl'arinii,  liKsp.,  :>  C.  IJ.  ofi,  2  Lutw.  Keg.  Cas.  45,  which  seems  to  shew  that  we  have  no 
juri.sdiction  to  hear  this  appeal,  inasmuch  as  the  va-[47]  lidity  of  the  several  claims 
or  ol)jections  does  not  depend,  and  has  not  been  decided  by  the  revising-barristei', 
"  upon  the  same  point  or  points  of  law."  The  objection  having  been  taken,  and  the 
44th  section  of  the  6  &  7  Vict.  c.  18,  referred  to,  it  was  suggested  by  the  coun.sel  for 
the  appellant  that  the  court  might  remit  the  case  to  the  revising-barrister,  under  s.  65, 
in  order  that  it  might  be  st<ited  more  correctly.  But  Maule,  J.,  said, — "  I  do  not 
think  tliis  can  be  .said  to  l)e  an  insufficiently  stated  case  within  that  section.  There 
may  be  very  good  reason  wh}'  a  man  having  a  bad  case  may  be  an.xious  to  consolidate 
it  with  a  better  one."  Upon  its  being  urged  that  both  parties  were  consenting  to  the 
consolidation  before  the  revising-barrister,  tiie  same  learned  judge  observed, — "Two 
parties  may  consent  to  state  a  ca.se  for  the  opinion  of  the  court  of  Chancei'v  ;  but 
that  would  not  give  the  couit  jui-isdietion."  And,  in  giving  judgment,  the  wliole 
court  agree,  that,  in  entertaim'ng  a  case  so  stated,  they  would  be  usurping  a  jurisdiction 
which  the  legislature  liad  not  tihought  fit  to  confer  upon  them.  It  seems  to  me  to  be 
impossil)le  to  distinguish  that  ease  from  the  present.  The  rights  of  tiie  voters  here 
depend  upon  totally  separate  and  distinct  states  of  facts. 

Hindniarch.  All  the  cases  here  depend  upon  one  particular  state  of  facts.  The 
same  questions  arise  in  each  case, — is  this  a  rent-charge!  and,  are  the  claimants 
possessed  of  a  ficehold  interest  of  sufficient  amount?  All  the  parties  claim  under 
the  same  will. 

(a)  Whicli  enacts  "  that  no  person  shall  be  entitled  to  vote  in  the  election  of 
a  knight  or  knights  of  the  shire  to  serve  in  any  future  jiarliament  foi-  any  city  or 
town  being  a  county  of  itself,  in  respect  of  any  freehold  lands  or  tenements  whereof 
such  |)erson  may  lie  seised  for  his  own  life,  or  for  the  life  of  anothei',  or  for  any  lives 
whatsoever,  except  such  person  sliall  be  in  the  actual  and  bona  fide  occu[)ation  of  such 
lands  or  tenements,  or  except  the  same  shall  have  come  to  such  pei-.son  by  mariiage, 
marriaue-settlement,  devise,  or  piomotion  to  any  benefice  or  ottice,  or  except  the  same 
shall  lie  of  the  clear  yearly  value  of  not  less  than  101.  above  all  rents  and  charges 
piiyable  out  of  or  in  respect  of  the  same,  any  statute  or  usage  to  the  contrary  not- 
witiistanding.  f'rovided  always,  that  nothing  in  tliis  a(;t  cont.ained  sliall  prevent  any 
person  now  seised  for  his  own  life,  or  for  thii  life  of  another,  or  foi-  any  lives  whatso- 
evei',  of  any  freehold  lands  oi-  tenements  in  respect  of  which  he  now  has,  or  but  for 
the  passing  of  this  act  nn'ght  acquire,  the  right  of  voting  in  such  res])ectivc  elections, 
fi'om  retainini;  or  ac(iuiriM':,  so  lonj;  as  he  shall  be  sfi  seised  of  the  same  lan<ls  or 
tenements,  such  I'iglit  of  voting  in  respect  thereof,  if  duly  registered  according  to  the 
respective  provisions  hereinafter  contained." 
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Cresswetj,,  .T.  It  may  be  that  one  of  the  claimants  might  be  found  to  have  an 
interest  in  huid,  uud,  as  to  others,  that  the  gift  is  to  the  corporate  body.  The 
circumstances  affecting  each  claimant  are  different.  Each  case  depends  upon  a  different 
state  of  facts,  as  in  rrior,  [48]  App.,  IFarimj,  liesp.  I  think  we  are  bound  by  that 
deci.sion,  and  must  decline  to  hear  this  case. 

Hindmarch.  The  principal  question, — and  that  upon  which  each  case  must 
depend, — is,  whether  the  parties  have  a  freehold  interest  in  land,  of  the  yearly  value 
of  40s.  It  would  be  scarcely  possible  to  find  cases  so  exactly  alike  in  their  circumstances 
as  to  present  no  point  of  difference. 

Crowder,  J.  In  Uairlai),  Jpp.,  Parrott,  Beq).,  post,  p.  49,  no  less  than  sixty-two 
votes  depended  upon  the  decision  in  the  principal  case, — the  whole  being  alike  in 
point  of  fact,  and  all  invohing  the  same  single  question  of  law. 

Montague  Smith  (with  whom  was  Manisty),  for  the  respondent,  was  not  called 
upon. 

Cresswell,  J.  We  are  liound  by  the  case  referred  to.  This  appeal  must  be 
dismissed. 

The  rest  of  the  court  concin-iing. 

Appeal  dismissed. 


[49]    Borough  of  Macclesfield. 

Joseph  Barclay,  Jppullani,  Tiioil\s  Parrott,  Town  Clerk  of  Macclesfield, 
lii.ipondcnt.     Nov.  14,  18.56. 

[S.  C.  26  L.  J.  C.  P.  77  ;  .-5  Jur.  X.  S.  672  ;  5  W.  K.  75.] 

A  notice  of  objection  to  a  borough  vote,  sent  by  post  in  the  manner  prescribed  by  the 
6  &:  7  Vict.  c.  IS,  s.  100,  need  not  on  the  face  of  it  shew  the  voter's  jjlace  of  abode. 

At  a  court  held  for  revi.sing  the  lists  of  voters  for  the  borough  of  Macclesfield, 
on  the  30th  of  September,  18.56,  Joseph  Barclay  objected  to  the  name  of  Matthew 
Lea  Burgess  being  retained  on  the  lists  of  voters  for  the  township  of  Macclesfield  in 
the  said  borough. 

The  stamped  duplicate  notice  of  objection  was  as  follows : — ■ 

"  Notice  of  objection. 
"  To  Mr.  Matthew  Lea  Burgess. 
"  I  hereby  give  you  notice  that  I  object  to  your  name  being  letained  on  the  list 
for  the  township  of  Macclesfield  of  persons  entitled  to  vote  in  the  election  of  members 
for  the  borough  of  Macclesfield.     Dated  this  25th  day  of  August,  1856. 

"  Joseph  Barclay,  of  No.  2  Peel  Street, 
96  Park  Terrace,  Park  Lane,  on  the 
list  of  voters  for  the  township  of 
Macclesfield." 

The  duplicate  was  addressed  on  the  back,  as  follows  : — 

"  Matthew  Lea  Burgess, 

"13  Park  Street,  Macclesfield." 

The  notice  of  objection  ivas  sent  by  post,  open. 

It  was  urged  by  or  on  behalf  of  Burgess  that  the  duplicate  did  not  on  the  face  of 
it  shew  his  place  of  abode,  although  it  appeared  on  the  outside  of  both. 

The  re\  ising-barrister  held  that  this  objection  to  the  notice  was  good,  and  did  not 
call  upon  Burgess  to  prove  his  qualification  ;  nor  did  he  ofler  to  do  so. 

[50]  The  name  of  Burgess,  and  also  the  names  of  sixty-two  other  persons,  who 
were  olijected  to  in  the  same  manner  and  by  the  same  party,  and  whose  cases  were 
consolidated  with  the  principal  ease,  were  letained  on  the  list,  the  revi.sing-bariister 
holding  the  notice  of  objection  to  be  insufficient. 

The  question  for  the  opinion  of  the  court  was,  whether  the  above  notice  of  objec- 
tion was  suHicieut;  if  the  court  should  be  of  opinion  that  it  was,  the  names  of  Matthew 
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Lea  Burgess  and  those  of  the  sixty-two  other  persons  referred  to  were  to  1)6  expunged 
from  the  register. 

Welsby,  for  the  iippellaul.  The  notiee  of  ubjeelion  in  this  case  was  suttieient,  and 
the  decision  of  the  revising-bariister  w;is  wrong.  [Cresswell,  J.  Is  there  any  section 
in  the  G  &  1  Vict.  c.  18,  which  requires  the  residence  of  the  pei.son  to  whom  the  notice 
is  sent  to  be  shewn  upon  the  face  of  it!]  In  the  case  of  counties,  the  form  No.  o, 
in  schedule  A.,  requires  the  insertion  of  the  "place  of  abode  as  described"  in  the 
list  or  register  ;  but,  in  boroughs,  the  form  No.  1 1  in  schedule  ii.  requires  no  such 
thing.  The  only  (juestion  is  whether  the  objector  has  properly  complied  with  the 
100th  section,  which  enacts  that  "it  shall  be  suttieient,  in  every  case  of  notice  to  any 
person  objected  to  in  any  list,  &c.,  if  the  notice  so  required  to  be  given  as  aforesaid 
shall  be  sent  by  the  post,  free  of  postage,  or  the  sum  chargeable  as  postage  for  the 
same  lieing  fii'st  paid,  directed  to  tlie  person  to  whom  the  same  shall  Ije  sent,  at  his 
place  of  abode  as  described  in  the  said  list  of  voters."  Hei-e,  the  notice  was  so  directed. 
[Ciesswell,  J.  And  the  party  received  it.]  And  he  appeared.  The  clause  goes  on 
to  provide,  that,  "whenever  any  person  shall  be  desirous  of  sending  any  such  notice 
of  objection  by  the  post,  he  shall  deliver  the  same,  duly  directed,  open,  and  in  duplicate, 
to  the  [51]  post-master  of  any  post-office  where  money-orders  are  received  or  paid, 
within  such  houi-s  as  shall  have  been  previously  given  notice  of  at  such  post-office,  and 
under  such  regulations  with  respect  to  the  registration  of  such  letters,  and  the  fee 
to  be  paid  for  such  registration  (which  fee  shall  in  no  case  exceed  2d.  over  and  above 
the  orilinary  rate  of  postage),  as  shall  from  time  to  time  be  made  by  the  post-master- 
genei'al  in  that  behalf;  and,  in  all  cases  in  which  such  fee  shall  have  been  duly  paid, 
the  post-master  shall  compare  the  said  notice  and  the  duplicate,  and,  on  being  satisfied 
that  they  are  alike  in  their  address  and  in  their  contents,  shall  forward  one  of  them 
to  its  address  Ijy  the  post,  and  shall  return  the  other  to  the  party  Ijringing  the  same, 
duly  stamped  with  the  stamp  of  the  said  post-office  ;  and  the  production  by  the  party 
who  posted  such  notice  of  such  stamped  duplicate,  shall  be  evidence  of  the  notice 
having  been  given  to  the  person  at  the  place  mentioned  in  such  duplicate  on  the  day 
on  which  such  notice  would  in  the  ordinary  course  of  post  have  been  delivered  at  such 
place."  i\.ll  that  has  been  duly  complied  with.  The  revising-liarrister  was  probably 
misled  l)y  the  case  of  jiiivh,  yljip.,  Edwards,  Jlesj/.,  5  C.  B.  4.5.  There,  however,  the 
objection  to  the  copy  served  was,  that  it  was  not  a  duplicate  at  all.     Here,  it  was. 

Byles,  iSerjL,  for  the  respondent.  This  case,  it  is  submitted,  is  disposed  of  by  that 
referi-ed  to, — Jliirh,  Ajtjt.,  Edwards,  Resp., — where  it  was  held,  tliat  the  service  of 
a  notice  of  objection  by  post,  under  the  6  &  7  Viet.  c.  18,  s.  100,  was  not  proved  by 
the  proiluction  of  a  stamped  copy  similar  in  all  respects  to  the  notice  left  with  the 
post-master  save  that  it  had  no  external  address  ;  such  copy  not  being  a  stamped 
duplicate,  within  the  meaning  of  the  act.  [Cresswell,  J.  In  that  case  the  supposed 
duplicate  had  no  address  at  all.]  None  on  the  outside  :  [52]  and  the  court  held  both 
to  be  neces.sary.  Williams,  J.,  says  :  "  If  the  notice  is  to  be  sent  by  the  post,  it  cannot 
be  said  to  be  duly  directed  for  that  purpose,  unless  it  also  bears  an  external  address." 
The  act  of  parliament  rei|uires  the  notice  to  contain  the  place  of  abode  of  the  person 
objected  to.  [Cresswell,.).  The  foiiu  No.  11  in  sciiedule  B.  does  not,  as  the  form 
No.  5  in  schedule  A.  (which  is  applicable  to  county  voters)  does.]  There  certainly 
is  that  ditl'erencc  between  the  two  forms,  though  it  is  not  easy  to  assign  a  satisfactory 
reason  for  it. 

Ckk.sswkll,  .1.  There  is  nothing  in  the  act  of  parliament,  or  in  the  form  given 
in  the  schedule  of  a  notice  of  objection  to  a  borough  voter,  to  render  it  necessary 
to  mention  the  voter's  place  of  abode.  The  appeal  nmst,  tiierefore,  be  allowed.  The 
result  of  this  decision  being  to  take  away  the  franchise  from  the  several  parties 
objected  to,  that  is  an  additional  reason  for  not  giving  costs  (a). 

The  rest  of  the  court  concurring. 

Appeal  allowed,  without  costs. 

(a)  See  17  C.  B.  315,  u. ;  ante,  pp.  22,  33 ;  post,  p.  t)2. 
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[53]    Borough  of  Ashburton. 

John  Hannaford,  Appdlant,  William  Rolstone  Wiiiteway,  Rtqiondmd. 

Nov.  14,  1856. 

[S.  C.  26  L.  J.  C.  P.  7.5  ;  3  Jur.  N.  S.  673 ;  5  W.  I!.  75.] 

A  notice  of  objection  sent  hy  po.st,  pursuant  to  the  100th  section  of  the  6  &  7  Vict, 
e.  lt<,  is  not  vitiated  by  the  fact  of  the  post-master  having  received  it  out  of  the 
usual  hours  of  business  prescribed  by  the  postmaster-general. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  borough  of  Ashlnirton, 
AMUiam  Rolstone  AVhiteuay  objected  to  the  name  of  John  Ilannaford  being  retained 
on  the  list  of  voters  for  the  parish  of  Ashburton. 

The  facts  of  the  case  were  as  follows  ; — 

The  objector,  being  a  person  qualified  to  object,  gave  due  notice  of  objection  to 
the  overseers  ;  and  he  sought  to  pro\e  service  of  the  notice  of  objection  on  the  party 
himself  by  post  under  the  statute  Q  &  1  Vict.  c.  18,  s.  100.  All  the  pro\isions  of  that 
section  were  strictly  complied  with,  except  as  to  the  time  when  the  duplicate  notices 
were  delivered  to  the  postmaster. 

The  objector  delivered  the  duplicate  notice  to  the  post-master  of  the  post-office 
of  Ashburton,  at  6  o'clock  in  the  morning  of  Monday,  the  25th  of  August,  1856.  He 
produced  before  the  revising-barrister  one  of  the  duplicates  bearing  the  Ashburton 
post-mark  of  the  25th  of  August,  1856;  and  he  proved  that  the  notice  would  in  the 
ordinary  course  of  post  have  been  delivered  on  that  day  at  the  place  to  which  it  was 
addressed. 

During  the  month  of  August,  1856,  the  Ashburton  post-otlice  was  open  to  the 
public,  on  week  days,  from  7  o'clock,  A.M.  until  50  minutes  pa.st  3  o'clock,  I\J1.  ;  and 
it  was  not  compulsory  on  the  postmaster  to  register  any  letter  except  within  those 
hours.     Public  notice  was  given  at  the  office  that  these  wei-e  the  hours  of  business. 

The  hours  for  receiving  the  duplicate  notices  under  [54]  6  &  7  ^'ict.  c.  18,  s.  100, 
are  the  same  as  those  for  registering  ordinary  letters. 

It  was  contended,  on  behalf  of  the  voter,  that  the  delivery  of  the  duplicate  notices 
to  the  post-master  Ijeforc  7  o'clock,  .\.M.,  not  being  within  the  regular  hours  of  business, 
was  irregular  ;  that,  before  the  stamped  duplicate  could  be  produced  in  evidence,  the 
objector  was  bound  to  prove  that  he  had  complied  with  all  the  provisions  of  the  6  &  7 
Vict.  c.  18,  s.  100,  and,  amongst  other  things,  that  he  had  delivered  the  notices  to  the 
post-master  within  the  hours  appointed  for  the  transaction  of  that  business ;  and  that, 
as  he  failed  to  prove  this,  the  stamped  duplicate  could  not  be  received  as  evidence 
of  the  notice  having  been  given  as  required  bv  the  act. 

The  revising-barrister  was  of  opinion,  that,  as  the  post-master  had  consented  to 
receive  and  compare  the  notices,  although  delivered  to  him  at  an  hour  when  he  was 
not  bound  to  do  so,  the  statute  had  been  sufficiently  complied  with  ;  and  he  decided 
that  the  notice  of  objection  was  duly  proved.  He  therefore  called  upon  the  voter  to 
prove  his  qualilication  ;  which  he  failed  to  do ;  and  the  revising  barrister  thereupon 
expunged  his  name  from  the  list. 

If  the  court  should  be  of  opinion  that  the  delivery  of  the  duplicate  notice  to  the 
post-master  at  the  time  above  stilted  was  not  sufficient  within  the  meaning  of  the 
statute  6  it  7  Vict.  c.  18,  s.  100,  the  name  of  the  voter  John  Hainiaford  was  to  be 
restored  to  the  list. 

Kinglake,  Serjt.,  for  the  appellant.  The  provisions  as  to  notices  of  objections, 
in  the  case  of  borough  voters,  are  contained  in  ss.  17,  40,  and  100,  of  the  6  it  7  Vict, 
c.  18.  The  17th  section  enacts  "that  every  person  whose  name  shall  have  been 
inserted  in  any  list  of  voters  for  any  city  or  borough,  may  object  to  any  other  person 
as  not  [55]  having  been  entitled  on  the  last  day  of  Juh'  next  pieceding  to  have  his 
name  inserted  in  any  list  of  voters  for  the  same  citv  or  borough  ;  and  every  j)erson  so 
objecting  shall,  on  or  before  the  25th  day  of  August  in  that  year,  give  or  cause  to  be 
given  a  notice,  according  to  the  form  numbered  10  in  the  said  schedule  B.,  or  to  the 
like  eflect,  to  the  overseers  who  shall  ha^-e  made  out  the  list  in  which  the  name  of  the 
person  so  objected  to  shall  have  licen  inserted,  or,  if  the  person  objected  to  shall  have 
iaeen  inserted  in  the  list  of  freemen  of  any  city  or  borough,  except  the  city  of  London, 
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Lhuii  to  the  lowii-ulurk  of  such  city  or  lioiough  ;  and  every  person  so  objectini;  shall 
also  give  or  ciiuse  to  be  loft  at  the  place  of  abode  of  the  person  ol>jected  to,  as  stated 
in  the  said  list,  a  notice  according  to  the  form  numbered   11  in  the  said  schedule  B.  ; 
and  e\ery  notice  of  objection  shall  be  signed  by  the  person  objecting."      The  40th 
section  amoTigst  other  things  enacts,  that,  "  where  the  name  of  any  person  inserted  in 
any  list  of  voters  shall  have  been  objected  to  by  the  oveiseeis  or  by  any  other  person, 
and  such  other  person  shall  appear,  by  him.self  or  by  some  one  on  his  behalf,  in  suppoit- 
of  .such  objection,  and  shall  pro\e  that  he  gave  the   notice  or  notices   respectively 
rc(iuired  by  this  act  to  be  given  Ijy  him,  eveiy  such  barrister  shall  then  i-equire  it  to 
be  proved  that  the  person  so  objected  to  was  entitled  on  the  last  day  of  July  then 
next  preceding  to  have  his  name  inserted  in  the  list  of  voters  in  respect  of  the  qualifica- 
tion described  in  such  list ;  and,  in  case  the  .same  shall  not  be  proved  to  the  .satisfaction 
of  such  bai-ristcr,  or  in  case  it  shall  be  proved  that  such  person  was  then  incapacitated 
by  any  law  or  statute  from  voting  in  the  election  of  members  to  serve  in  parliament, 
such  barrister  shall  e.vpunge  the  name  of  every  such  person  from  the  said  lists."     And 
then  comes  s.  100,  which  provides,  that,  "whenever  any  person  shall  be  desirous  of 
sending  any  such  notice  of  objection  by  the  post,  he  shall  deliver  [56]  the  same,  duly 
directed,  open,  and  in  duplicate,  to  the  post-master  of  any  post-office  where  money- 
orders  are  received  or  paid,  within  such  hours  as  shall  have  been  previously  given 
notice  of  at  such  post-otlice,  and  under  such  regulations  with  respect  to  the  legisti'ation 
of  such  letters,  and  the  fee  to  lie  paid  for  such  registration  (which  fee  shall  in  no  case 
exceed  'Id.  over  and  above  the  ordinaiy  rate  of  postage),  as  shall  from  time  to  time  l)e 
made  by  the  postmaster-general  in  that  behalf  ;  and  in  all  cases  in  which  such  fee  shall 
have  been  duly  paid,  the  postmaster  shall  compare  the  said   notice  and  the  duplicate, 
and,  on   being  satisfied  that  they  are  alike  in  their  addi'ess  and  in  their  contents, 
.shall  forward  one  of   them  to  its  address  by  the  post,  and  shall   return  the  other 
to  the  party  iiringing  the  same,  duh'  stamped  with  the  stamp  of  the  said  post-ottice  ; 
and  the  production  l>y  the  party  who  posted  such  notice  of  such  stamped  duplicate 
shall  be  evidence  of  the  notice  having  been  given  to  the  ])ersorr  at  the  place  mentioned 
in  such  duplicate  on  the  da}'  on  which  such  notice  would  in  the  orrlinar-y  cour-se  of 
post  have  been  deliver-ed  at  such  place."     Thus,  the  statute  points  out  various  modes 
of  serving  notices  of  objection.     The  sei'vice  may  either  be  per-.sonal,  or  by  leaving  the 
docinrrent  at  the  place  of  al)ode  of  the  person  objected  to  as  stated  in  the  list,  or  the 
per-.son  objecting  may  a\ail  himself  of  the  mode  of  service  pointed  out  in  s.  100.     But, 
if  the  per-sorr  objecting  chooses  to  ;idopt  this  latter-  cour-se,  it  is  clear-,  that,  as  between 
hinr  and  the  pei'sorr  ol)jected  to,  the  latter  has  a  right  to  have  a  notice  tr-airsrrrittcd  in 
sti-ict  accor-darice  with  the  pr-ovisioirs  of  the  act ;  all  the  corrditions  which  the  legislatrire 
has,  for  suiHcient  reasorrs  no  doubt,  thorrght  fit  to  impose  must  Ije  complied  with.    The 
productiorr  of  srrch  stiimped  duplicate, — that  is,  a  stamped  duplicate  with  refer-eirce  to 
which  all  the  corrditions  have  been  complied  with, — is  made  evideirce  of  the  origirral 
rrotice  having  reached  the  hands  of   the  [57]  person  objected   to  accor-ding  to  the 
ordinary  corrrse  of  post.      It  is  rrot  for  the  court  to  say  whether-  that  which  the  act 
of  parlianrerrt  r-ei]irires  is  wise  or-  irot:   the  orrly  questiorr  is,  whether-  the  corrditions 
anrrexed  to  this  rrrode  of  ser-vice  have  becrr  str-ictly  arrd  pr-oper-ly  complied  with.     This 
matter-  uriflcr-went  consider-able  discussion  in  liislwp,  .Ipp-,  llili's  li'isji.,  2  C.  15.  4."),  the 
jirdgnrerrt  irr  which  (-asc  cont.riirs  almost  all  that  cair  be  saifl  vrporr  the  sirbject.     Thcr-e, 
a  notice  was  posted,  irndcr  s.  10(»,  irr  suthcient  time  to  r-each  the  ])ar-ty,  accor-ding  to 
the  ordirrary  coui-se  of  the  post,  orr  the  25th  of  August;  arrd  it  was  held  that  such 
service  was  sullicient,  rrotwithstarrdirrg  that  the  actrral  deliver-y  was  accidentally  delayed 
urrtil  the  STth.     Irr  deliveriirg  the  considered  jrrdgnrerrt  of  the  court,  Tindal,  (J.  J., 
says :  "  It  was  argued,  on  the  ])ar-t  of  the  resporrdent,  that  the  true  corrstrrrctiorr  of 
thi.s  section  was,  that  it  should  be  sullicient  if  the  rrotice  was  etlectually  seirt,  that  is, 
sent  and  delivered.     And  ther-e  is  no  doirbt  that  this  would  be  sufficient :   but  it  would, 
at  the  sanre  tinre,  be  unrrccessar-y  to  have  this  pi-ovision,  which  is  a  vei-y  sjrecial  one, 
irr  or-dci- to  make  such  a  sending  snllicierrt ;  for-,  there  i.s  iro  doubt  that  arry  sending 
arrd  deliver-y,  by  a  servant  or  other-wise,  by  which  the  rrotice  came  to  the  voter-,  would 
be  sirtticicrrt  by  the  7th  sectioir.      It  is,  therefor-c,  evident  th.-it  sorrre  ))r'ivilego  is  rrreant 
to  be  conferred   by  s.  100  orr  a  mode  of  dealing  with  the  rrotice  which  is  so  cjir-efully 
pr-ovided  for-.     The  rrotice  must  be  deliver-ed  at  a  select  descri])tion  of  offi<-e  ;  within 
certain  hour-s ;  the   postage  rruist   be   paid;  it  must  be   register-ed,  and   the  fee   for- 
registratiorr   must  be  paid;    it  must  be  doliveretl   to  the  po.st-muster-,  operr,  and   in 
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duplicate ;  compared ;  stamped ;  and  the  duplicate  returned.  And  we  think  the 
meaning  of  the  act  is  this, — when  all  these  conditions  are  complied  with,  such  a  sending 
shall  bo  a  sufficient  substitute  for  what  the  7th  section  required  to  be  done,  that  is, 
a  sufficient  substitute  for  [58]  giving  the  notice  to  the  person  objected  to,  or  leaving 
it  at  his  place  of  abode."  This  privilege  is  not  to  be  extended  to  one  who  has  failed 
to  comply  with  any  one  of  the  conditions.  Another  part  of  the  judgment  shews  that 
this  very  objection  was  present  to  the  mind  of  that  learned  judge  :  for,  he  says, — "If 
this  be  the  true  construction  of  that  part  of  the  section  which  provides  what  .sending 
is  sufficient,  it  follows  that  the  objector  has  done  all  that  the  act  requires  him  to  do, 
to  enaljle  him  to  call  on  the  voter  to  pi-o\'e  his  right,  whether  the  notice  arrived  or 
not,  and  whether  it  was  prevented  from  arriving  by  insufficient  description  of  the  place 
of  abode  or  by  default  of  the  post-office.  So  that,  supposing,  as  was  insisted  for  the 
respondent,  that  the  evidence  of  the  stamped  duplicate  is  not  conclusive  as  to  arrival, 
and  was  answered  by  proof  to  the  contrary,  as  it  was  here,  it  makes  no  difference  as 
to  the  right  of  the  objector  :  as  the  fact  so  disproved  is  not  material  to  his  right.  The 
stamp  on  the  duplicate  is  clearly  evidence  of  the  posting  on  the  2-tth  ;  and  there  was 
no  contradiction  as  to  that  fact ;  so  that,  whatever  might  be  the  consequence  if  it  had 
been  shewn  in  evidence  that  the  notice  was  not  really  posted  on  the  2-l:th,  as  the  proof 
stood,  all  the  facts  constituting  a  sufficient  sending  were  proved  without  contradiction." 
The  same  determination  was  come  to  in  iknjLey,  Ajijj.,  The  OveraeerK  of  XiJiitwkh,  Uesp., 
2  C  B.  1 18,  in  the  case  of  a  notice  of  claim,  which  was  duly  posted  at  Manchester  on 
the  1  yth  of  J  uly,  and  ought  according  to  the  ordinary  course  of  post  to  have  lieen  received 
by  the  overseers  at  Xantwich  on  the  L'Uth,  but,  in  consequence  of  e.\traordinary  pressure 
at  the  post-office,  had  been  delayed  until  the  2L'nd.  Twii.'<,  App.,  Cumiiu/,  liesp.,  1  M. 
&  G.  94,  S  Scott,  N.  K.  910,  1  Lutw.  Keg.  Gas.  200,  also  shews  how  rigidly  the  court 
will  inquire  whether  the  conditions  on  which  the  stamped  duplicate  is  to  be  received 
in  evidence  have  been  complied  with.  There,  the  original  [59]  notice  was  signed  by 
the  objector  himself,  in  accordance  with  s.  17,  but  the  copy  was  signed  by  an  agent  in 
his  name.  [Cresswell,  J.  And  therefore  it  was  held  not  to  be  a  duplicate.]  The 
statute  is  no  less  positive  as  to  the  hours  of  posting  the  notice,  than  that  it  shall  be 
delivered  to  the  post-master  in  duplicate.  Birch,  App.,  Edwards,  lUsp.,  b  C.  B.  45,  is 
important  with  tlie  same  view  :  the  stamped  copy  ottered  in  e\'idence  ^vas  a  perfect 
duplicate  in  all  respects,  save  that  it  had  not  the  external  address  which  appeared  on 
the  original.  An  external  address  Wiis  requii-ed  only  by  s.  100.  The  notice  would 
have  been  perfectly  good  \\ithout  it,  if  served  personally  or  at  the  place  of  abode. 
But  the  court  held  a  strict  adherence  to  the  directions  of  the  sfcitute  to  be  requisite. 
[Cresswell,  J.  The  first  part  of  s.  100  enacts  that  "it  shall  be  sufficient,  in  every  case 
of  notice  to  any  person  objected  to  in  any  list,  &c.,  if  the  notice  so  required  to  be  given 
as  aforesaid  shall  be  sent  by  the  post,  free  of  postage,  or  the  simi  chargea))le  as  postage 
for  the  same  being  first  paid,  directed  to  the  person  to  whom  the  same  shall  be  sent, 
at  his  place  of  abode  as  described  in  the  saitl  list  of  voters."  Suppose  the  person 
objecting  proved  that  such  a  notice  was  sent  l)y  post,  addressed  to  the  \'oter,  and  that 
the  voter  received  it  in  due  time, — would  that  be  sufficient  ']  It  would  still  be  neces- 
sary to  give  notice  to  produce  the  original,  in  order  to  let  in  secondary  e\idence  of  its 
contents.  [Cresswell,  J.  I  assume  all  that  to  have  been  done,  and  that  the  postman 
proves  the  delivery.]  That  probably  would  be  a  suflicient  notice  under  s.  17.  The 
proof  by  means  of  the  stamped  duplicate,  however,  can  only  be  resorted  to  where  the 
conditions  imposed  thereon  by  the  legislature  have  been  strictly  observed.  In  Godsell, 
App.,  Innuus,  Uesp.,  17  G.  B.  295,  a  notice  of  objection  to  a  county  votei'  was  addressed 
"to  the  overseers  of  the  parish  or  township  of  B.,"  without  adding  the  county,  as 
required  [60]  Iw  the  6  &  7  Vict.  c.  18,  s.  101.  The  overseers  having  acted  upon  the 
notice,  although  it  did  not  appear  when  it  reached  their  hands, — it  was  contended,  on 
behalf  of  the  objector,  that  the  overseers  had  no  right  thus  to  waive  the  performance 
of  a  condition  required  by  the  statute  :  and  the  court  seemed  to  think  the  argument 
well  founded.  [Gresswell,  J.  The  Lord  Chief  Justice  seemed  to  consider  that  the 
party  had  an  interest  in  the  objection.]  If  the  court  should  hold  that  it  is  competent 
to  the  post-master  to  e.xtend  the  time  limited  for  the  reception  of  these  notices,  it 
might  be  enabling  him  to  extend  facilities  to  one  political  party  to  the  prejudice  of 
the  other. 

Byles,  Serjt.,  contra,  was  stopped  by  the  court. 

Ckesswell,  J.     It  appears  to  me  that  there  is  nothing  whatever  in  the  objection 
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which  has  boon  ui'yeil  in  this  case  ;  aii<l  that  those  which  have  been  cited  arc  perfectly 
clistiiiguishal)le.  There  is  no  pretence  for  saj'ing  that  the  postmaster  is  not  at  full 
liberty  to  receive  a  notice  of  this  sort  at  any  hour  which  will  enable  him  to  send  it  oti' 
in  due  time.  The  first  liranch  of  the  100th  section  .says  that  "it  shall  be  sufficient,  in 
every  case  of  notice  to  anv  peison  objected  to  in  any  list,  &<;.,  if  the  notice  so  required 
to  be  given  as  afor'esaid  shall  be  sent  by  the  jiost,  free  of  postage,  or  the  sum  charge- 
able as  postage  for  the  .same  being  first  paid,  directed  to  the  per.son  to  whom  the  same 
shall  be  sent,  at  his  place  of  abode  as  described  in  the  said  list  of  voters."  The  second 
branch  provides  for  what  the  per.son  sending  the  notice  shall  do, — "And,  whenever 
any  person  shall  be  desirous  of  sending  any  such  notice  of  objection  by  the  post,  he 
shall  deliver  the  same,  duly  directed,  open,  and  in  duplicate,  to  the  post-master  of  any 
post-office  where  money-orders  are  received  or  paid,  within  such  hours  as  shall  have 
been  previously  [61]  given  notice  of  at  such  post-otfice,  and  under  such  regulations 
with  respect  to  the  registration  of  such  letters,  iVic,  as  shall  from  time  to  time  be  made 
liy  the  post-master  general  in  that  ijchalf."  Unless  the  party  does  that,  he  cannot 
claim  to  have  his  notice  sent  by  the  post.  The  clause  then  goes  on  to  provide  that, 
"  in  all  cases  in  which  such  fee  shall  have  been  duly  paid,  the  post-master  shall  compare 
the  said  notice  and  the  duplicate,  and,  on  Ijeing  .satisfied  that  they  are  alike  in  their 
address  and  in  theii'  contents,  shall  forward  one  of  them  to  its  address  by  the  post, 
and  shall  I'cturn  the  other  to  the  party  bringing  the  .same,  dul}'  stamped  with  the  stamp 
of  the  said  post-office."  Now,  the  post-master  was  not  bound  to  receive  the  notice  iti 
ipiestion  out  of  the  usual  office  hours ;  therefore  the  person  objecting  could  not  place 
himself  in  a  position  to  demand  the  performance  of  this  duty  by  the  post-master.  It 
seems  to  me  that  this  was  merely  meant  for  the  purpose  of  giving  the  oljjector  informa- 
tion as  to  what  he  is  to  do  to  entitle  him  to  the  means  of  proving  the  sending  of  the 
notice,  by  the  stamped  duplicate. 

Ckowdek,  •h{a).  I  am  of  the  same  opinion.  The  object  of  the  100th  section 
was  to  give  power  to  the  objector  to  forward  the  notice  of  objection  by  post,  and 
also  to  give  him  a  particular  mode  of  proof  of  the  notice.  It  is  necessary,  in  order  to 
enal)le  the  oljjector  to  obtain  the  stamped  duplicate,  that  the  original  notice  should  be 
delivered  to  the  post-master  in  due  time.  There  is  nothing  in  the  act  to  satisfy  me 
that  it  was  intended  to  be  a  condition  essential  to  the  validity  of  the  notice,  that  it 
should  l)e  delivered  to  the  post>mastcr  within  the  hours  appointed  by  the  post-master 
for  that  purpose.  If  the  post-master  had  declined  to  receive  the  notice  after  the  hour 
limited  for  the  receipt  of  these  documents,  the  party  [62]  would  lose  the  opportunity 
of  availing  himself  of  this  statutory  mode  of  sei'vice.  But,  as  the  post-master  thought 
tit  to  receive  it,  I  see  no  ditticulty  in  holding  the  service  to  be  good. 

CuE.sswKLL,  J.  This  l)cingan  appeal  against  the  decision  of  the  revising-barrister, 
which  decisio!!  we  think  was  perfectly  right,  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed,  with  costs. 


BOKUUGH    OF   ASIIIU'KTUN. 

Edwin  P.vddon  and  Musks  Wooi,i..\nd,  J/iiidlants,  William  Kul.sione 
WliiTEWAY,  Ues^jiondrnl .     Nov.  14,  1S5G. 

[S.  C.  -20  L.  J.  C.  1".  77  ;  3  .lur.  N.  S.  67:3.] 

See  the  marginal  note  of  the  preceding  case. 

This  case  dilf'ered  from  the  last  (jnl}-  in  this,  —that  the  notices  of  objection  were 
delivered  in  duplicate  to  the  post-master  at  the  post-ollice  at  Ashljuiton  at  li  o'clock 
in  the  evening  of  Sunday,  the  24th  of  August,  ISOG.  The  stamped  duplicates  pro- 
duced had  the  Ashbiirton  [lost-niark  of  the  ■24th  of  August;  and  it  was  proved  that, 
HI  the  ordinary  course  of  ])osl,  the  notices  woidd  have  been  delivered  on  the  2.'Jth  at 
the  places  of  aliode  to  which  they  were  respectively  addressed.  During  the  month 
of  August,  185G,  the  Ashburton  post-ollice  was  open  to  the  public  on  Smulays  only 

(«)  Williams,  J.,  was  absent,  on  account  of  indisposition  ;  and  Willos,  J.,  was 
sitting  at  nisi  prius. 
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from  half-past  7  o'clock  A.M.  until  10  o'clock  a.m  ;  and  it  was  not  compulsory  on  the 
post-master  to  register  an_v  letter  on  Sunday  except  within  those  hours. 

The  same  objection  was  taken  as  in  the  pieceding  case,  and  the  levising-barrister 
came  to  the  same  conclusion. 

Appeal  dismissed,  with  costs. 

[63]    County  of  Durham, — Northern  Division. 

John  Horn.sby,  AppcUant,  John  Stephenson  Robson,  Respondent.     Nov.  14,  1856. 

[S.  C.  26  L.  J.  C.  P.  55  ;  3  Jur.  N.  S.  674.] 

Where  a  notice  of  objection,  properly  directed,  is  posted  according  to  the  provisions 
of  the  6  &  7  Vict.  c.  18,  s.  100,  the  production  of  the  stamped  duplicate  is  sufficient 
evidence  of  the  due  service  of  the  notice,  although,  in  consequence  of  a  delay  (how- 
ever caused)  in  the  post-office,  it  does  not  reach  the  hands  of  the  person  objected 
to  until  after  the  time  prescribed  by  the  statute. 

At  a  court  held  for  the  levision  of  the  list  of  voters  for  the  northern  division  of 
;he  county  of  Durham,  at  Lancliester  in  the  said  division,  John  Stephenson  Eob.son, 
being  on  the  register  of  voters  for  the  time  being  for  the  said  division,  objected  to 
the  name  of  John  Hornsby  being  retained  on  the  list  of  voters  for  the  township  of 
Greeueroft  in  the  said  list  of  voters. 

The  said  John  Hornsby  appeared  and  took  a  preliminary  objection,  viz.  an  objec- 
tion to  the  sufficiency  of  the  service  of  the  notices  of  objection  required  by  the  statute 
in  that  behalf  to  be  given  bv  the  said  John  Stephenson  Eobson  to  the  said  John 
Hornsby  and  to  the  overseers  of  the  poor  of  Greencroft  aforesaid,  which  preliminary 
objection  the  revising-barrister  overruled,  and  held  the  notices  and  the  services  thereof 
sufficient  according  to  the  statute.  And  the  said  John  Hornsby  having  failed  to 
prove  that  he  was  entitled  on  the  last  day  of  July  then  next  preceding  to  have  his 
name  inserted  in  the  .said  list  of  voters  in  respect  of  his  qualification  as  described  in 
such  list,  the  revising-barrister  expunged  his  name  from  the  list. 

John  Hornsby  having  given  notice  of  his  intention  to  appeal  against  the  decision, 
the  revising-barrister  stated  the  following  case  for  the  opinion  of  this  court : — 

The  notices  of  objection  were  according  to  the  form  prescribed  by  the  7th  section 
of  the  statute,  and,  being  signed  by  the  objector  with  his  name  at  length,  and  place 
of  abode,  and  duly  directed,  the  one  to  the  overseei's  of  Gi-eencroft,  and  the  other  to 
the  party  objected  to,  as  [64]  required  by  the  statute,  were,  on  behalf  of  the  objector, 
delivered,  open,  and  in  duplicate,  to  the  post-master  of  the  post-office  at  Durham,  at 
the  proper  office,  and  within  the  usual  hours  in  that  behalf,  on  the  i'ind  of  August, 
1856,  and,  the  same  being  duly  registered,  and  the  usual  fees  being  paid,  and  the  said 
post-master  having  compared  the  notices  with  the  duplicates,  the  latter  on  the  same 
day  retiu'ned  the  duplicates,  stamped  with  the  stamp  of  the  post-office,  to  the  persons 
who  brought  the  same,  as  required  by  the  said  statute,  and  which  duplicates,  duly 
signed  by  the  objector,  and  stamped  with  the  Durham  post-office  stamp,  indicating  that 
the  notices  were  posted  at  Durham  on  the  22nd  of  August,  1856,  were  produced  before 
the  revising-barrister  on  behalf  of  the  objector. 

John  Hornsby 's  place  of  abode  is,  Greencroft  Tower,  and  is  so  described  in  the 
list  of  voters  ;  and  Greencroft  Tower  is  in  the  township  of  Greencroft ;  and  the  post- 
town  for  Greencroft  and  Greencroft  Tower  is  Lanchester. 

According  to  the  usual  course  of  the  post  between  Durham  and  Lanchester,  letters 
posted  at  Durham  reach  Lanchester  on  the  same  day  the}'  are  posted,  or  the  day  after 
at  latest :  and  Lanchester  letteis  are  usually  delivered  to  the  parties  to  whom  they 
are  addressed  on  the  same  day  they  arrive  at  Lanchester.  But  the  notices  in  question 
did  not  in  fact  arrive  at  Lanchester  until  the  morning  of  the  26th  of  August,  and 
were  delivered  to  the  parties  to  whom  they  were  directed,  in  the  course  of  the  Siirae 
day,  and  not  before.  The  delay  arose  in  the  post-office  at  Durham,  from  whence  the 
notices  were  dispatched  so  late  that  they  did  not  reach  Lanchester  until  the  morning 
of  the  26th  of  August,  as  above  stated.  It  did  not  appear  that  any  blame  was  imput- 
able to  the  above  objector,  or  his  agents,  in  posting  the  said  notices,  or  touching  the 
miscarriage  of  the  same  or  the  delay  aforesaid. 
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[65]  Upon  proof  of  the  facts  aljove  stated,  it  \v;is  contended,  on  behalf  of  John 
Hoinshy,  that  the  service  of  the  notices  of  objection  was  too  late  and  insutticient.  The 
revising-barristei'  ruled  that  by  the  lOOtii  section  of  the  statute  the  service  was 
sufficient ;  and,  Hornsby  liaving  failed  to  prove  that  he  was  entitled  to  have  his  name 
on  the  list  of  voters,  in  respect  of  his  qualification  therein  stated,  he  expunged  his 
name  from  the  list  of  voters. 

By  the  like  ruling  upon  the  like  preliminaiy  objections,  and  upon  the  same  state 
of  facts,  nnitatis  mutandis,  with  the  e.vception  of  the  peculiarities  hereinafter 
mentioned  (a),  the  revising-banister  likewise  e.xpunged  from  the  list  of  voters  for 
Greencroft  aforesaid  the  names  of  the  eleven  pensons  following,  viz.,  Joseph  Johnson, 
CTCOrge  Davidson,  James  Brown,  Isaac  Wangh,  John  Waugh,  Ralph  Noiton,  Thomas 
Turbot,  Joseph  Heron,  John  Whitfield,  Joseph  Clarkson,  and  William  Whitfield,  who 
were  severally  objected  to  by  the  said  John  Stephenson  Kob.son,  and  who  severally 
failed  to  prove  that  they  were  entitled  to  have  their  names  on  the  said  list  in  respect 
of  their  qualiliuations  as  described  therein. 

It  was  peculiar  to  the  cases  of  John  Waugh  and  Ralph  Norton,  that  the  notices  of 
objection  sent  hy  the  post  to  them,  and  which  were  produced  before  the  revising- 
banister  on  their  behalf  respectively,  bore  two  Durham  post-marks  on  the  back 
thereof, — the  one  dated  the  22nd  of  August,  and  the  other  the  2.5th  of  August,  1856  : 
and  the  notice  to  John  Waugh  appeared  to  have  been  re-directed,  by  cancelling 
"(ireencroft  Hill,"  the  place  of  his  abode  as  described  in  the  list  of  voters,  and  .sub- 
stituting "  Warkworth,  Auckland,  Northumberland  ;"  and  the  notice  to  Ralph  Norton 
appeared  to  have  been  re-directed  by  adding  to  "  Hag  Hill,"  the  place  of  his  abode  as 
described  in  the  list  of  voters,  "  Axwell  Park,  Gateshead  :  "  [66]  and  the  only  explana- 
tion of  these  peculiarities  that  was  oft'ered  before  the  revising-barrister,  was,  that  the 
notices  were  posted  at  Durham  on  the  22nd  of  August,  reached  Lanchester  in  the 
usual  course  of  the  post,  were  then  re-directed  by  the  post-master  at  Lanchester,  and 
by  him  sent  back  to  Durham  on  or  before  the  2.5th  of  August. 

It  did  not  appear  that  the  olijector,  John  Stephenson  Robson,  or  any  agent  of  his, 
was  privy  to  the  said  re-direction  of  or  dealing  with  the  .said  notices  by  the  said  post- 
master at  Lanchestei'  as  aforesaid. 

It  was  peculiai'  to  the  case  of  William  Whitfield,  tliat,  in  the  list  of  voters,  his 
place  of  abode  was  descriiied  as  "(irconcroft  Lodge,"  but,  in  the  body  of  the  notice  of 
objection  addressed  to  the  overseers  of  Greencroft,  the  place  of  abode  of  William 
Whitfield  was  de.sciibed  as  "Greencroft"  only.  Greencroft  Lodge  is  in  the  township 
of  Greencroft;  and  the  variance  did  not  mislead  the  overseers  of  Greencroft,  either 
touching  the  identity  of  the  said  W^illiam  Whitfield,  or  in  any  other  respect. 

The  cases  were  consolidated. 

Manisty  appeared  to  support  the  appeal. 

Ckesswkll,  J.     This  case  is  disposed  of  by  that  of   Bishoji,  App.,  Helps,  Ilesp., 

2  C.  B.  45,  1  liUtw.  lieg.  Gas.  H53.  The  appeal  must  be  dismissed  with  costs.  The 
per.son  objecting  has  done  all  that  the  statute  re([uires  of  him  ;  and  he  is  not  respon- 
sible for  the  delay  at  the  post-oHice. 

Ckowdkr,  J.,  concurring, 
Appeal  dismissed,  with  costs. 

End  of  the  Registration  Ca.ses. 

[67]    MoKissE  r.  TriK  Rov.\i,  Briti.sh  Bank.     Nov.  25,  1850. 

|S.  C.  2(i  L.  J.  C.  P.  (i2  ;  .3  Jur.  N.  S.  137  ;  5  W.  R.  138.     Sec  Julius  v.  Bishop 
of  (h-fovd,  1879-80,  4  C^.  B.  D.  259  ;  5  App.  Gas.  224.] 

A  crcditoi'  who  lias  obtained  judgment  against  a  joint-stock  lianking  c()ni])an\',  ,iiid 
has  inetl'ectually  issued  execution  against  their  |)roperty  and  clfecls,  is,  under  the 
7  &  8  Vict.  c.  1 13,  ss.  10,  13,  entitled  as  of  right  to  execution  against  a  shareholder, 
on  complying  with  the  conditions  imposed  iiy  the  statute. — And  it  is  no  answer  to 
a  motion  for  that  purpo.se,  that  the  afi'airs  of  the  company  are  in  course  of  arrange- 

(a)  See  Prior,  App.,  IVariw/,  Jiesp.,  5  C.  B.  56,  2  Lutw.  Reg.  Cas.  45,  and  llohsim, 
App.,  Bronon,  Kesp.,  ante,  p.  34. 
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meut  luidei-  the  uinding-up  acts  and  under  a  fiat  in  bankruptcy,  and  that  assets  to 
a  large  amount  are  already  in  the  hands  of  the  official  manager,  and  that  there  is 
reasonable  gi'ound  to  believe  that  within  a  short  (but  indefinite)  time  enough  will 
be  realised  to  meet  all  the  engagements  of  the  concern. — Personal  service  of  the 
ten  da3's'  notice  I'equired  b}'  s.  13  is  not  necessary  :  it  is  sufficient  if  the  notice  is 
left  with  a  servant  at  the  dwelling-house  of  the  person  sought  to  be  charged. — The 
10th  section  of  the  7  &  8  Vict.  c.  Ill,  which  enacts  that  the  rights  of  creditors  as 
against  the  person,  property,  and  effects  of  shareholders  shall  not  be  prejudiced  or 
affected  by  proof  under  a  fiat  against  the  company,  and  that  no  execution  shall  bo 
issued  against  the  person,  property  or  efl'ects  of  any  member,  until  after  proof  of  the 
debt  under  the  liat,  is  not  repealed  by  the  182nd  section  of  the  general  bankrupt 
act,  12  &  13  Vict.  c.  106,  which  enacts  that  the  proving  or  claiming  a  debt  under 
a  fiat  shall  be  deemed  an  election  by  the  creditor  to  take  the  benefit  of  such  fiat, 
— that  provision  being  merely  a  re-enactment  of  the  59th  section  of  the  6  G.  4, 
c.  16. 

Lush,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  Mi'.  Richard 
Hartley  Kenneciy  to  shew  cau.se  "why  execution  upon  the  judgment  recovered  by  the 
plaintitl  in  this  cause  for  the  sum  of  21-fl.  lis.  6d.,  should  not  be  issued  against  the 
person,  property,  and  efi'ects  of  the  said  liichard  Hartley  Kennedy  as  a  shareholder  of 
the  said  bank,  to  satisfy  the  said  sum  of  2141.  1  Is.  6d.  recovered  in  this  cause  pui'suaut 
to  the  act  7  &  8  Vict.  c.  113." 

The  affidavits  upon  which  the  motion  was  founded  were  those  of  the  plaintifl'  and 
of  the  two  clerks  of  his  attorney,  which  stated  in  substance  as  follows  : — That  the 
action  was  commenced  against  the  Koyal  British  Bank  on  the  8th  of  Septembei-  last, 
to  recover  the  sum  of  20.51.  13s.  id.,  being  the  balance  due  to  the  plaintitf  on  his 
drawing  account ;  That,  on  the  2-tth  of  September,  an  order  was  made  by 
Kindersley,  V.  C,  to  wdnd  up  the  affiiirs  of  the  .said  bank  under  the  Joint  Stock 
Companies  Winding-up  Act,  18-1:8:  That,  on  the  21st  of  October  last,  the  plaintilV 
made  an  affidaxit  of  his  .said  debt  under  and  in  pursuance  of  the  Joint  Stock  Com- 
panies [68]  Winding-up  Act(((),  and  such  affidavit  was  tiled  on  the  same  day  at  the 
proper  office  for  that  purpose,  and  the  office  copy  of  such  affidavit  was  on  the  following 
day  .sent  by  the  plaintiii's  attorney  to  the  defendants'  solicitors  :  That,  on  the  same 
21st  of  October  last,  the  plaintiti's  pass-book  was  left  by  him  at  the  said  bank  to  be 
made  up,  and  it  was  made  up  and  returned  to  him  on  the  same  day  ;  and  the  said 
book  then  shewed  a  balance  standing  to  his  credit  amounting  to  20-51.  13s.  4d. :  That, 
on  the  yth  of  October  last,  a  petition  for  adjudication  of  bankruptcy  was  presented 
against  the  said  Koyal  British  Bank,  under  which  adjudication  of  bankruptcy  had  been 
made  :  That,  on  the  3rd  of  No\  emlier  instant,  judgment  was  obtained  l)y  the  plaintitl' 
against  the  said  Koyal  British  Bank  in  this  action  for  2051.  13s.  4d.,  and  81.  18s.  2d. 
for  costs,  making  together  21-il.  lis.  6d.  :  That,  on  the  -ith  of  November  instjint,  a 
writ  of  fi.  fa.  was  issued  in  this  action  upon  the  above  judgment,  directed  to  the 
sheriffs  of  London,  to  levy  the  sum  of  21-1:1.  lis.  6d.,  with  interest,  costs  of  execution, 
&c.,  upon  the  efl'ects  of  the  Koyal  British  Bank,  at  the  head  offices  in  Threadneedle 
Street ;  and  on  the  same  day  the  sheriffs  made  a  return  of  nulla  bona :  That  the 
deponent  had  been  informed,  and  verily  believed,  that  the  official  manager,  under  the 
said  order  of  the  Vice-Chancellor  Kindersley  for  winding  up  the  said  Royal  British 
Bank,  had  possessed  himself  of  the  property'  and  effects  of  the  said  Royal  Bi'itish  Bank 
under  that  order,  and  that  such  property  and  effects  were  insufficient  to  p;iy  the  debts 
of  the  said  Royal  British  Bank,  and  the  deponent  verih'  believed  that  any  further 
execution  against  the  [69]  property  of  the  said  Royal  British  Bank  upon  the  judg- 
ment in  this  action  would  be  unavailing,  and  that  his  only  pro.spect  of  obtaining  full 
satisfaction  for  his  said  debt  was  by  proceeding  against  the  individual  members  or 
shareholders  of  the  said  Royal  British  Bank  :  That  a  notice  requiring  payment  of  the 
said  debt  due  upon  the  said  judgment  was  served  by  his  (the  plaintiff's)  attorney  on 
Richard  Hartley  Kennedy,  a  shareholder  in  the  said  bank,  on  the  5th  of  November 

(a)  Under  the  Joint-Stock  Companies  Winding-up  Act,  1848, — 11  &  12  Vict, 
c.  45,  s.  73,  the  creditor  is  required  to  piove  his  debt  before  the  Master  before  com- 
mencing or  proceeding  with  any  action  against  the  official  manager  or  against  the 
company. 
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iiishint :  Tli:il  the  first  meeting  for  proof  of  flelits  uii'lcr  tlic  banlvruptcy  of  the  said 
lioyal  Britisli  Baiil<  took  place  at  the  court  of  Bankruptcy,  London,  on  the  Gth  of 
Xovember  instant,  and  the  deponent  attended  the  meeting,  and  there  proved  his  said 
debt  under  the  said  bankruptcy,  in  the  form  prescribed  by  the  bankrupt  laws,  and 
such  his  proof  was  then  admitted,  and  still  remained  on  the  said  proceedings  in  baiik- 
i-uptcy  :  That  the  said  debt  of  20.")1.  l;is.  4d.,  with  <sl.  ISs.  Sd.,  the  costs  of  the  said 
action,  making  together  the  said  sum  of  2141.  lis.  6d.,  was  still  justly  due  to  him  from 
the  said  Koyal  British  Bank,  and  he  had  used  every  exertion  to  obtain  payment  of 
liis  said  del)t  from  the  funds  and  property  of  the  said  company,  but  no  payment  in 
I'espeet  thereof  had  l.)eeti  made  to  him  ;  That  it  was  very  uncertain  when  any  dividend 
would  be  paid  in  respect  or  on  account  of  his  said  debt,  for  that  ipiestions  had  arisen, 
and  were  still  undetei-mitied,  as  to  whether  the  affairs  of  the  said  bank  were  to  be 
wound  up  under  the  superintendence  of  the  court  of  Chancery  or  of  the  court  of  Bank- 
ruptcy, and  the  de])onent  was  informed  and  believed  that  the  parties  contesting  such 
ipiestions  threatenerl  and  intended  to  appeal  to  the  House  of  Lords  for  the  settlement 
thereof. 

The  affidavit  of  one  of  the  clerks  to  the  ])laintiflf's  attorney  stated,  that  he  did  on 
tlie  r)th  of  November  instant  serve  Richard  Hartley  Kennedy,  of,  i\;c.,  with  a  notice 
(setting  it  out),  stating  that  judgment  had  been  [70]  olitained  in  this  action  against 
the  bank,  and  a  return  of  nulla  Iiona  made  to  a  ti.  fa.  issued  against  the  bank,  and 
that,  unless  he  paid  to  the  plaintif1"s  attorney  within  ten  days  from  the  date  of  the 
notice  the  amount  due  upon  the  judgment,  application  would  be  made  to  the  court 
for  leave  to  issue  execution  against  his  person,  property,  and  effects,  as  a  shareholder 
in  the  said  bank,  "by  delivering  to  and  leaving  with  the  footman  of  the  said  Richard 
Hartley  Kenned}',  at  his  residence,  at,  &c.,  a  true  copy  of  the  said  notice:"  That  the 
deponent  did,  on  the  6th  of  November  instant,  search  at  the  office  of  returns  to  be 
made  by  lianks,  at  Somerset  House,  for  the  last  return  made  l)y  the  above-named  lioyal 
liritish  Bank,  and  the  name  of  Richard  Hartley  Kennedy,  alderman,  appeared  on 
the  list  of  shareholders  returned  to  the  said  office  in  the  month  of  June  last,  and  that 
the  said  Ric^hard  Hai-tlej'  Kennedy  was  and  still  is  a  .shareholder  in  the  said  Royal 
British  Bank. 

Thei'o  was  also  an  afiidavit  verifying  the  signature  of  the  commissioner  of  Her 
Majesty's  inland  revenue  to  the  return  of  shareholders  of  the  Royal  British  Bank. 

Hugh  Hill,  Q.  C,  and  Aspland,  now  shewed  cause,  upon  the  affidavits  of  Mr. 
Kennedy  and  his  attorney.  The  former  stated  that  the  writ  of  summons  in  this 
action  was  issued  on  the  8th  of  September  last,  and  judgment  was  signed  on  the  3rd 
of  November,  and  the  writ  of  li.  fa.  issued  on  the  4th  :  That  the  said  bank  was  a 
company  estal>lished  for  the  purpose  of  carrying  on  the  business  of  banking  under 
the  7  it  8  Vict.  c.  113:  That,  on  the  9th  of  Octobei-  last,  a  petition  for  adjudication 
of  bankruptcy  against  the  said  liank  was  presented,  undei-  the  ])rovisioiis  of  the  7  & 
S  \'i('t.  c.  Ill,  for  facilitating  the  winding  up  of  the  ailairs  of  joint-stock  companies 
unalile  In  meet  their  engagements,  by  a  creditor  of  tin;  said  bank,  to  thi;  coui't  of  Bank- 
rupti-y  [71]  in  London,  on  which  upon  the  same  day  tlie  said  bank  was  adjudicated 
bankrupt,  ;uid  Mr.  Charles  Lee  was  ;i|)pointcd  official  assignee  of  the  estate  and  oH'ects 
of  the  s.iid  bankrupt  company,  and  on  the  Gth  of  Novendier  creditors'  assignees  were 
appointed  ;  That,  on  the  (!th  of  November,  the  plaintiff  attended  a  meeting  for  proof 
of  debts  under  the  said  adjudication,  and  then  proved  as  a  creditor  under  the  said 
adjudication  the  debt  sought  to  lie  recovered  by  him  in  this  action,  and  such  pioof 
w;is  duly  admitted  :  That,  on  the  6th  and  12th  of  Septend)er  respectively,  petitions 
were  presented  to  the  court  of  Chancery  for  winding  up  the  affairs  of  the  said  bank 
under  the  .Foint-Stock  Companies  \\'indiugup  Acts,  on  which  .s.iid  petitions  an  order 
a)w(jlutc  for  winding  up  the  said  bank  was  made  undei'  the  provisions  of  the  said  acts 
by  the  V'ice-Chanccilor  Kindeislcv  on  the  24th  of  Septcnibei' :  That,  on  the  27th  of 
September,  Mr.  Harding  was  appointed  interiTU  manager  of  the  ])ro])erty,  assets,  and 
effects  of  the  said  company  under  the  20th  section  of  the  \Vinding-np  Act,  1848  ;  and, 
on  liu'  .'idtli  of  Octolicr  last,  he  was  .-ipjioiTitcd  ollicial  niaiiagci',  uiidei'  the  same  stjituto  : 
That  no  proceeding  had  l)een  taken  by  any  ])erson  for  setting  aside  or  avoiding  the 
said  order  absolute  :  That  the  deponent  had  obtained  information  from  the  said  official 
manager,  and  found  from  him  (which  he  has  no  doubt  to  be  true)  that  the  said  official 
manager  luvs  money  (being  assets  of  the  bank)  in  his  hands,  to  an  amount  oxeoeding 
I(l(i,(i00l.,  ready  to  be  divided  amongst  the  plaintiff  and  the  other  creditors  of  the 
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Ijaiik,  and  the  said  otHcial  manager  would  be  able  to  collect,  and  would  collect,  furthei' 
sums,  to  the  amount  of  150,0001.,  within  a  shoit  time,  and  not  exceeding  a  very  few 
months  from  the  present  time,  which  sum  would  be  applicable  to  a  further  dividend  ; 
and  that  further  sums,  to  the  amount  of  .50,0001.  and  upwards,  would  be  realized  [72] 
from  the  existing  assets  of  the  company  within  the  same  time,  or  a  short  time  there- 
after :  That  the  deponent  had  also  ascertained  from  Mr.  Coleman,  who  acted  as 
accountant,  and  bad  in^'estigated  the  aflairs  of  the  said  bank,  and  prepared  a  balance- 
sheet,  which  was  laid  before  a  meeting  of  shareholders  of  the  said  bank  held  in 
September  last  (and  which  information  he  believed  to  be  ti'ue),  that,  of  the  a.ssets  of 
the  said  bank,  100,1)001.,  in  addition  to  the  100,0001.  and  npwards  now  in  hand,  would 
be  collected  and  got  in  ready  for  division  among  the  creditoi-s  within  three  months 
from  the  present  time,  besides  other  considerable  sums  which  might  pi'obably  be 
realized  within  a  short  time,  by  sale  of  the  various  premises  in  which  the  bank  lately 
carried  on  business,  and  that  the  assets  of  the  said  bank  would  produce  300,0001.  in 
addition  to  a  further  lai-ge  sum  expected  to  be  realized  by  disposing  of  certain  iron- 
works part  of  the  assets  of  the  bank  :  That,  on  the  list  of  shareholders  of  the  bank 
were  many  substantial  pei'sons  contributoiies  under  the  said  winding-up  order,  ^v•ho 
were  able  amongst  them  to  meet  all  calls  which  it  might  be  necessary  to  make  for 
the  purposes  of  satisfying  the  plaintiti'  and  the  other  creditors  of  the  bank  ;  and  the 
deponent  had  no  doubt  that  all  calls  necessary  for  that  purpose  would  be  speedily 
made  under  the  said  winding-up  acts,  and  that  thereliv,  and  by  means  of  the  assets 
of  the  bank  the  claims  of  the  plaintiff'  and  of  all  other  creditors  would  be  speedilv 
satisfied,  and  more  speedily  ;than  in  any  other  way  :  That  the  deponent  had  ascer- 
tained from  the  said  official  manager  and  accountant  that  they  also  were  of  opinion 
that  the  contrilsutories  of  the  bank  were  able  to  meet  the  amount  of  all  such  calls : 
And  that  the  deponent  had  no  doubt  that  the  plaintiff  and  the  said  other  creditors 
would  be  speedily  satisfied,  whether  the  assignees  in  bankruptcy  or  the  official 
manager  had  the  disposition  of  the  said  assets  of  the  bank. 

[73]  The  affidavit  of  the  attorney  of  Mr.  Kennedy  stated  that  he  was  present  on 
the  2-lth  of  November  instant  in  the  court  of  Vice-Chancellor  Kindersley,  and  heard 
him  give  judgment  in  the  matter  of  an  application  to  dissolve  an  injunctiou  restraining 
the  official  assignee  and  manager  under  the  adjudication  of  banki-uptcy  against  the 
defendants  from  interfering  with  the  assets  of  the  .said  bank,  and  also  in  the  matter 
of  another  application  for  an  Older  directing  the  official  manager  appointed  under 
the  order  absolute  for  winding  up  the  said  bank,  to  deliver  over  the  assets  of  the 
said  bank  to  the  said  official  assignee  :  That  his  Honor  dissolved  the  ex  parte  injunc- 
tion which  had  been  granted  on  the  application  of  the  said  official  manager,  restraining 
the  interference  of  the  said  official  assignee  and  messenger  with  the  said  assets,  and 
ordered  that  the  said  official  manager  should  delivei'  over  the  said  assets  (less  the 
expen.se  incurred  in  collecting  those  already  realised)  to  the  said  official  assignee  : 
That,  although  the  effect  of  his  Honor's  judgment  was  substantially  to  assert  the 
validity  of  the  liankruptcy  foi'  the  purpose  of  distributing  the  existing  assets  of  the 
estate,  his  Honor  observed  that  the  order  absolute  for  winding  up  was  good  and  sub- 
sisting, and  that  the  official  manager  would  be  the  party  to  receive  the  calls  which 
would  have  to  be  made  upon  the  contributories  :  And  that  the  deponent  had  no  doubt 
that  the  assets  of  the  l)ank  already  and  to  be  collected,  would  be  speedily  distributed, 
and  that  all  necessary  calls  for  the  satisfaction  of  the  creditors  of  the  said  bank  would 
be  made  with  as  little  delay  as  possible. 

1.  The  material  point  to  consider  in  this  case  is,  whether  or  not  the  court  has  any 
disci-etion, — whether  they  are  boimd  to  permit  the  execution  to  go  against  a  share- 
holder, the  judgment-creditor  having  performed  all  the  conditions  prescribed  by  the 
statute,  or  whether  they  may  look  at  all  the  circumstances  of  the  case,  to  see  that  it  is 
[74]  a  fit  one  for  their  interference  in  this  summary  way.  It  appeai-s  that  the  affairs 
of  the  Ijank  are  in  course  of  winding  up,  and  that  already  a  lai-ge  sum  of  money  is  in 
the  hands  of  the  official  manager.  The  9th  section  of  the  act  for  the  regulation  of 
join1>stock  banks,  7  &  8  Vict.  c.  113,  enacts  that  "every  judgment,  decree,  or  order 
of  any  court  of  justice  in  any  proceeding  against  the  company,  mav  lie  lawfully  executed 
against,  and  shall  have  the  like  effect  on,  the  property  and  effects  of  the  company,  and 
also,  subject  to  the  provisions  thereinafter  contained,  upon  the  person,  propert}^  and 
effects  of  every  shareholder  and  former  shareholder  thereof,  as  if  every  individual 


1  C.  B.  (N.  S.)  75.  MORISSE   r.  THE    ROYAL   BRITISH    BANK  31 

.sliiirehoklei'  and  former  shareholder  h;ul  been  by  name  a  party  to  sucli  proceeding." 
The  10th  .section  eiiact.s  that  "it  shall  he  lawful  for  the  plaintiH'  to  cau.se  execution 
upon  any  judgment,  decree,  or  order  ol>t;iinefl  by  him  in  any  such  action  or  suit 
against  the  company,  to  lie  issued  against  the  property  and  eti'ects  of  the  company ; 
and,  if  such  e.xecution  shall  be  inett'ectual  to  obtain  satisfaction  of  the  sums  sought  to 
be  recovered  thereby,  then  it  shall  be  lawful  for  him  to  have  execution,  in  satisfac- 
tion of  such  judgment,  deciee,  or  order,  against  the  person,  property,  and  eflects  of 
any  shareholder,  or,  in  default  of  obtaining  satisfaction  of  such  judgment,  decree,  or 
order  from  any  shareholdei',  against  the  person,  property,  and  effects  of  any  person 
who  was  a  shareholder  of  the  company  at  the  time  when  the  cause  of  action  against 
the  company  arose : "  then  follows  a  proviso  limiting  the  extent  of  the  liability  of 
former  shareholders.  [Williams,  .1.  The  utmost  diligence  of  the  judgment-creditor 
could  not  obtain  satisfaction  out  of  the  moneys  in  the  hands  of  the  official  manager : 
they  could  not  be  reached  by  an  execution.  Willes,  J.,  referred  to  the  language  of 
Alderson,  1'.,  in  ThonipMu  v.  The  Universal  Salvage  Company,  3  PiXch.  310,  319,  where 
that  learned  judge  said, — "It  would  be  very  unjust,  and  not  a  fair  constiuction  [75] 
of  the  7  &  8  Vict.  c.  110  (s.  68),  that  a  creditor  should  proceed  against  an  individual 
shareholder,  when  he  has  a  right  to  go  against  the  assets  of  the  whole  company. 
When  he  has  done  so  without  success,  he  may  again  resort  to  the  individual."  Lush. 
In  a  case  in  the  court  of  Exchequer  in  this  term, — Hill  v.  Tlte  London  aiul  County 
humrance  Company,  1  Hurlst.  &  Norm.  398, — those  expressions  are  repudiated. 
Cockburn,  C.  J.  The  real  question  is,  whether  the  1 3th  section  gives  us  any  discretion. 
That  section  enacts,  "that,  in  the  cases  provided  by  this  act  for  execution  on  any 
judgment,  decree,  or  oi'der,  in  any  action  or  suit  against  the  company  to  be  issued 
against  the  ])erson  or  against  the  property  and  effects  of  any  shareholder  or  former 
shareholder  of  such  company, — or  against  the  property  and  effects  of  the  company 
at  the  suit  of  any  shareholder  or  former  shareholder,  in  satisfaction  of  any  moneys, 
damages,  costs,  and  expenses  paid  or  incurred  by  him  as  aforesaid  in  any  action  or 
suit  against  the  companj', — such  execution  may  be  issued,  by  leave  of  the  court,  or 
of  a  judge  of  the  court  in  which  such  judgment,  decree,  or  order  shall  have  been 
obtained,  upon  motion  or  summons  for  a  rule  to  shew  cause,  or  other  motion  or 
summons  consistent  with  the  practice  of  the  court,  without  any  suggestion  or  scire 
facias  in  that  l)eiialf ;  and  that  it  shall  be  lawful  for  such  court  or  judge  to  make 
alisolute  or  discharge  such  rule,  or  allow  or  discharge  such  motion  (as  the  case  may 
be),  and  to  direct  the  costs  of  the  application  to  l)e  paid  by  either  party  or  to  make 
such  order  ihei'ein  as  to  such  court  or  judge  shall  seem  ht."  "  Provided  that  any 
oi'der  made  l)y  a  judge  as  aforesaid  may  be  discharged  or  varied  by  the  court,  on 
application  mafle  thei-cto  by  either  paity  di.ssatisfied  with  such  ordiu' :  ])rovided  also, 
that  no  such  motion  siiali  be  made  nor  summons  granted  for  the  purpose  of  charging 
any  sharehholder  or  former  shareholder,  until  ten  days'  notice  there-[76]-of  shall  have 
been  given  to  the  person  sought  to  be  charged  thereby."  The  execution  is  to  issue 
"  by  leave  of  the  court :  "  but  the  question  is,  whether  that  means  any  more  than  that 
the  court  must  be  satisfied  that  proper  endeavouis  have  been  made  to  put  the  ti.  fa.  in 
force  against  the  eti'ects  of  the  company.  Can  we  enter  into  the  merits  of  the  question, 
and  take  ujion  ourselves  to  determine  that  this  or  that  course  will  be  moie  expedient 
for  tlie  general  benefit  of  the  creditors  of  the  bank  !]  In  aca.se  in  the  coin-tof  (^lueen's 
Bench  in  the  |)re.sent  term, — J'ahiierv.  The  Jvstice  Assurance  Socicli/,  28  Law  Times,  iL'O, 
— that  court  a.ssumed  to  have  a  discretion  under  the  7  &  8  Vict.  c.  110,  s.  68,  and 
enlarged  the  I'uie  for  a  week  ;  Lord  Campbell  saying,  that,  if  it  was  then  made  to 
appear  that  there  was  a  jii'osjject  of  s.itisfaction  licing  sj)cedily  olitained  under  the 
winding-u])  act,  they  would  enlarge  the  inlc  still  further,  lint,  the  affidavit  not  being 
.satisfactory  in  that  resjiect,  the  rule  was  ultimately  made  al)S()lnte.  Here,  the  allidavits 
shew  the  strongest  possible  gionnds  for  inducing  tlie  court  to  decline  to  permit  the 
creditor  to  pmsue  this  very  stringent  I'cmcdy.  The  stiitutc  should  receive  a  large 
and  liberal  construction.  [Cockljurn,  C.  J.  It  eeitainly  does  seem  very  unjust  that 
one  creditor  should  thus  lie  permitted  to  complicate  this  already  more  th.in  sufficient!}' 
inti'icate  matter.  But  the  language  of  the  statute  seems  tn  me  to  lea\e  us  no  discre- 
tion. I  fear  we  have  nothing  more  to  do  than  to  see  that  the  exeeution-creditoi'  has 
conqilied  with  .ill  the  conditions  which  the  legislatuie  has  thought  fit  to  impose  upon 
him.     Having  done  that,  the  execution  is  matter  of  right.]     The  18Jnd  section  of  the 


32  MORISSE   V.  THE   ROYAL   BRITISH   BANK  1  C.  B.  (N.  S.)  77. 

Bankrupt  Law  Consolirlation  Act,  1849, 12  &  13  Vict.  c.  106  (a)i,  makes  the  proof  of  a 
debt  an  election  not  to  [77]  proceed  against  the  bankrupt  by  action.  In  Geikie  v. 
Hetvson,  4  M.  &  Ct.  618,  5  Scott,  N.  R.  iS4,  pending  an  action  of  debt  by  A.  against 
B.,  as  acceptor  of  a  bill  for  4681.  Is.  9d.,  and  for  15001.  for  goods  sold  and  delivered, 
&c.,  A.  filed  an  affidavit  in  the  court  of  bankruptcy,  under  the  1  it  2  Vict.  c.  110, 
s.  8,  stating  B.  to  be  indebted  to  A.  in  4G81.  Is.  9d.  for  goods  sold  and  delivered,  ifcc, 
and  al.so  upon  a  liill  for  4G81.  Is.  9d.  Afterwards,  on  the  11th  of  February,  B.,  with 
C.  and  D.  as  his  sureties,  gave  a  bond  to  A.  conditioned  for  the  payment  of  such  sum 
as  should  be  recovered  in  the  action  for  the  alleged  debt,  or  for  the  render  of  B.  On 
the  1.5th  of  March  a  fiat  in  bankruptcy  was  awarded  against  B.  On  the  21st  of  March, 
A.  signed  judgment  against  B.  for  13321.  19s.  6d.  On  the  5th  of  April,  A.  proved 
under  the  fiat  for  8641.  12s.  9d.,  being  the  amount  of  the  judgment  debt,  excluding 
the  4681.  Is.  9d.  On  the  12th  of  April,  a  ca.  sa.  against  B.  was  lodged  with  the 
sheriff'.  On  the  30th  of  Maj',  A.  brought  an  action  against  C.  and  D.  on  the  bond. 
It  was  held  that  the  proof  under  the  fiat  was  ;ui  election  to  relinquish  the  action 
against  B.,  and  that  B.  lieing  entitled  to  be  discharged  if  rendered,  G.  and  I),  were 
entitled  to  have  the  proceedings  stayed.  This  I'aises  a  very  important  question,  and 
one  which  the  party  proceeded  against  ought  to  have  an  opportunity  of  raising  by 
plea  to  a  .scire  facias.  [Lush.  By  the  1 0th  section  of  the  7  &  8  Vict.  c.  1 1 1  (o)'^,  the 
judgment-creditor  is  obliged  [78]  to  prove  under  the  fiat  against  the  company,  and 
it  is  expressly  pro\'ided  that  such  proof  shall  not  prejudice  his  right  to  have  recourse 
against  the  members.]  The  12  &  13  Vict.  e.  106,  s.  182,  being  subsequent  to  that 
provision,  must  be  taken  to  have  repealed  it.  There  is,  therefoi'e,  no  longer  any 
necessity  for  proving  the  demand  under  the  fiat.  And  there  is  no  injustice  in  this  :  the 
pi-inciple  of  the  bankrupt  law  is,  that  theie  shall  be  an  equal  distriljution  of  the  effects 
of  the  bankrupt  amongst  all  his  creditors.  [Willes,  J.  The  182nd  section  of  the 
12  &  13  Vict.  c.  106,  is  a  mere  re-enactment,  in  the  same  words,  of  that  part  of  the 
6  G.  4,  c.  16,  s.  59  :  it  is  not  theiefore,  a  provision  enacted  since  the  Joint-Stock  Com- 
panies Winding-up  Act,  1844,  and  consequently'  doess  not  [79]  repeal  it.  Crowder,  J. 
What  answer  would  you  have  to  a  scire  facias,  assuming  your  reliance  upon  the  182nd 
section  of  the  12  &  13  Vict.  c.  106,  to  be  unfounded  I]  An  appeal  to  the  equitable 
discretion  of  the  court. 

(ay  "  That  no  creditor  who  has  brought  any  action  or  instituted  any  suit  against 
any  bankrupt  in  respect  of  a  demand  prior  to  the  bankruptcy,  or  which  might  have 
been  proved  as  a  debt  under  the  bankruptcy,  shall  prove  a  debt  under  such  liankruptcy, 
or  have  any  claim  entered  upon  the  proceedings,  without  relinquishing  such  action  or 
suit ;  and  the  proving  or  claiming  a  debt  under  a  fiat  or  petition  for  adjudication  of 
bankruptcy  b}'  any  creditor,  shall  be  deemed  an  election  by  such  creditor  to  take  the 
benefit  of  such  fiat  or  petition  with  respect  to  the  debt  so  proved  or  claimed." 

((/)-  Which  enacts  "that  no  action,  suit,  or  other  pioceediiig  by  any  creditor  or 
creditors  of  any  such  company  or  body,  shall,  so  far  as  concerns  or  may  be  necessary 
for  the  recourse  of  such  creditor  or  creditors  against  the  person,  property,  or  efi'ects 
of  any  member  or  members  thereof  for  the  time  being,  or  any  foi'mer  member  or 
members  thereof,  be  deemed  to  prejudice  or  in  any  maimer  aft'ect  the  right  of  such 
creditor  or  creditois  to  sue  out  or  piosecute  a  fiat  against  such  company  or  body,  or 
his  or  their  right  to  prove  or  claim  under  any  fiat  against  such  company  or  body  any 
debt  or  demand  remaining  unsatisfied  ;  and  that  no  such  fiat,  or  proof  or  proceeding 
thereunder,  shall  be  deemed  to  prejudice  or  in  any  manner  allect  the  right  of  anj' 
creditor  or  creditors  of  such  company  or  body  to  institute  or  maintain  any  action, 
suit,  or  other  proceeding,  so  far  as  concerns  or  may  be  necessary  for  the  recourse  of 
such  creditor  or  creditors  against  the  person,  property,  or  efi'ects  of  any  member  or 
members  thereof  for  the  time  being,  or  any  former  member  or  members  thereof : 
Provided  always,  that  nothing  herein  contained  shall  pi-event  remedy  against  co- 
partners :  Provided  also,  that  no  execution  in  respect  of  any  debt  or  demand  prove- 
able  under  the  fiat  agairi.st  any  such  company  or  l)ody  adjudged  bankrupt,  shall  be 
issued  against  the  person,  property,  or  efi'ects  of  any  meraljer  or  members  for  the  time 
being  of  such  company  or  body,  oi'  any  former  memlier  or  members  thereof,  until  after 
such  debt  or  demand  shall  have  been  pro\'ed  under  such  fiat,  nor  shall  any  such  execu- 
tion be  issued  after  the  appointment  of  a  receiver  in  manner  hereinaftei'  mentioned, 
without  leave  of  the  High  court  of  Chancerv." 
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3.  Tlu'Ti,  tlie  1.3th  section  of  the  7  &  IS  Vict.  c.  113,  rcfiuircs,  that,  prc\ioiisly  to 
the  application  for  execution,  ten  da}'.s'  notice  .shall  be  given  "to  the  person  sought 
to  be  charged  thereby."  Now,  the  atfida\'it  of  service  states  that  the  notice  was 
served  by  delivering  it  to  Mr.  Kennedy'.s  footman,  at  his  residence, — not  stating 
that  the  footman  was  desired  to  give  the  paper  to  his  master, — or  that  any  subse- 
quent inquir\'  was  made  of  him  as  to  whether  he  had  done  so  or  not ;  nor  is  shewn 
to  have  come  to  his  hands.  In  Esdaih  v.  Smith,  18  Law  Journ.  Exch.  120,  a  rule  for 
a  scire  facias  to  have  e.xecution  against  a  member  of  a  joint-stock  company,  was 
served  on  the  father,  sister,  and  son  of  the  defendant,  at  the  defendant's  residence  ; 
and  it  was  held  not  to  be  good  ser\'ice.  [Willes,  J.  Personal  service  was  not 
necessaiy.  Ihe  d.  Griffiths  v.  Marsh,  4  T.  K.  464  ;  a  footman  is  of  all  persons  the 
most  proper  person  to  whom  to  deliver  a  notice  that  is  intended  for  his  master. 
Crowder,  .(.  It  is  not  pretended  that  the  notice  did  not  reach  the  hands  of  Mi'. 
Kennedy.]  The  giving  of  notice  is  a  condition  imposed  by  the  act :  the  party 
moving  should  at  least  be  in  a  position  to  prove  facts  sufficient  to  induce  a  belief 
that  the  notice  came  to  the  hands  of  the  person  sought  to  be  charged  ten  days  before 
the  motion. 

Lush  and  Beasley,  in  support  of  the  rule.     The  judgment-creditor  has  a  right 
given  to  him  hy  the  statute,  and,  having  done  all  that  the  statute  requires  him  to  do 
as  the  condition  upon  which  he  is  to  be  entitled  to  exercise  that  right,  this  court  has 
no  power  to  deprive  him  of  it.     The  !)th  section  of  the  7  &  S  Vict.  c.  113,  enacts 
"  that  every  judgment,  decree,  or  oixler  of  any  [80]  court  of  justice  in  any  proceeding 
against  the  company,  may  be  lawfully  executed  against,  and  shall  have  the  like  cft'eet 
on,  the  pioperty  and  eflects  of  the  company,  and  also,  subject  to  the  provisions  here- 
inafter contained,  upon  the  person,  property,  and  effects  of  every  shareholder  and 
former  shareholder  thereof,  as  if  every  individual  shareholder  and  former  shareholder 
had  been  by  name  a  party  to  such  proceeding."     The  legislature  thus  shews  itself 
scrupulously  anxious  to  preserve  the  rights  of  creditors.     Then  comes  the  10th  section, 
which  enacts  "that  it  shall  be  lawful  for  the  plaintiff  to  cause  execution  upon  any 
judgment,  deci'ee,  or  order  obtained  by  him  in  any  such  action  or  suit  against  the 
company,  to  be  issued  against  the  property  and  eflects  of  the  company  ;  and,  if  such 
execution  shall  be  ineffectual  to  obtain  satisfaction  of  the  sums  sought  to  be  recovered 
thereby,  then  it  shall  be  lawful  for  him  to  lia\e  execution  in  satisfaction  of  such  judg- 
ment, decree,  or  order,  against  the  person,  property,  and  effects  of  any  shareholder, 
or,  in  default  of  obtaining  satisfaction  of  such  judgment,  decree,  or  order  from  any 
shareholder,  against  the  penson,  property,  and  effects  of  any  person  who  was  a  share- 
holder of  the  company  at  the  time  when  the  cause  of  action  against  the  company 
arose."     Then  follows  in  s.  13  the  machinery  by  means  of  which  that  right  is  to  be 
enforced, — "In  ca.ses  provided  by  this  act  for  execution  on  any  judgment,  decree,  or 
order  in  any  action  or  suit  against  the  company,  to  be  issued  against  the  person  or 
against  the  property  and  effects  of  any  shareholder  or  former  shareholder  of  such 
company, — or  against  the  property  and  effects  of  the  company  at  the  suit  of  any 
shareholder  or  former  shareholder,  in  satisfaction  of  any  moneys,  damages,  costs,  and 
expenses  paid  or  incurred  by  him  as  aforesaid  in  any  action  or  suit  against  the  com- 
|)any, — such  execution  may  be  i.s.sued  by  leave  of  the  court  or  of  a  judge  of  the  court 
in  which  [81]  sucli  judgment,  decree,  or  order  shall  have  been  obtained,  upon  motion 
or  summons  for  a  rule  to  shew  cause,  or  other  motion  or  summons  consistent  with  the 
practice  of  the  court,  without  any  suggestion  or  scire  facias  in  that  behalf ;  and  that 
it  shall  lie  lawful  for  such  court  or  judge  to  make  ab.solute  or  discharge  such  rule,  or 
allow  or  dismiss  such  motion  (as  the  case  may  be),  and  to  direct  the  costs  of  the 
application  to  be  paid  by  eithef  party,  or  to  make  such  order  therein  as  to  such  court 
or  judge  shall  seem  fft  "     Permissive  words  like  these,  in  other  acts,  have  been  held 
obligatoi'v  ;  see  Mardmtt/all  v.  I'ntnrsoii,  11   C.  B.   7.55  (over-ruling  .foiies  v.  Ilanison, 
C,  Exch.  328,  2  L.  M.  &'P.  2r)7);  Orchard  v.  Moj-sij,  2  Ellis  .fc  B.  20G  ;  Cral^c  v.  J'oinll, 
2  Ellis  &  B.  210;  Eeid  v.  Gardner,  8  Exch.  fi51.     [Cockbnrn,  C.  J.     According  to 
your  argument,  even  though  the  proceedings  iinier  the  winding  u])  .acts,  and  in  l)ank- 
ruptcy,  will  e\'cntu;i!ly  jyroducc  20s.  in  the   poiuid,  the  judginent-creditDrs  may  in  the 
ni(!an  time   fall   upon  any  one  shareholder  and   rniii   him  1]     Tiiat    undoubti'dly  is   the 
i.uv.     (Cockliurii,  C.  J.     It  may  be  so.       The  winiling-u])  acts  liave  iKifiiing  whatever 
to  lid  with  the  creditors.     The  lOth  section  of  the  7  &  H  Vict.  e.  Ill, — which  is  also 
,'i  winding  up  act  for  these  companics,^exi)nwsly  rtwerves  the  rigliis  of  creditors.     It 
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onacts  "  tbiit  no  action,  suit,  or  otlier  proceeding  by  any  creditor  or  creditors  of  any 
such  company  or  body  shall,  so  far  as  concerns  or  may  be  necessary  foi'  the  recourse 
of  such  creditor  or  creditors  against  the  person,  property,  or  ett'ects  of  an\'  member  or 
members  thereof  for  the  time  being,  or  any  former  member  or  members  thereof,  be 
deemed  to  prejudice  or  in  any  manner  afi'ect  the  right  of  such  creditor  or  creditors  to 
sue  out  or  prosecute  a  fiat  against  such  companj'  or  body,  or  his  or  their  right  to 
prove  or  claim  under  any  fiat  against  such  company  or  body  any  debt  or  demand 
remaining  unsatisfied ;  and  [82]  that  no  such  fiat,  or  proof  or  proceeding  thereunder, 
shall  be  deemed  to  prejudice  or  in  any  manner  affect  the  right  of  any  creditor  or 
creditors  of  such  company  or  body  to  institute  or  maintain  any  action,  suit,  or 
other  proceeding,  so  far  as  concerns  or  may  lie  necessary  for  the  recourse  of  such 
creditor  or  creditors  against  the  person,  property,  or  effects  of  any  member  or  members 
thereof  for  the  time  being,  or  any  formoi'  member  or  members  thereof :  Provided 
always,  that  nothing  herein  contained  shall  prevent  remedy  against  co-partnei-s : 
Provided  also,  that  no  execution  in  respect  of  any  debt  oi-  demand  provable  under  the 
fiat  against  any  such  company  or  body  adjudged  bankiiipt,  shall  be  issued  against  the 
person,  property,  or  effects  of  any  member  oi'  memliers  for  the  time  being  of  such 
company  or  body,  or  any  foi'mer  member  or  members  thereof,  until  after  such  debt 
or  demand  shall  have  been  proved  under  such  fiat,  nor  shall  an\'  such  execution  be 
issued  after  the  appointment  of  a  receiver  as  hereinafter  mentioned,  without  leave  of 
the  High  Court  of  Chancery."  [Crowder,  J.  As  the  commencement  of  the  13th 
section  of  the  7  &:  8  Vict.  c.  113,  shews  that  the  partj'  must  have  put  himself  in  a 
position  to  demand  execution  against  the  shareholder,  how  do  you  deal  with  the 
words  at  the  end  "or  to  make  such  order  therein  as  to  such  court  or  judge  shall  seem 
fit  1 "]  It  may  lie  that  the  court  may  see  I'eason  to  doubt  the  truth  of  the  affidavits 
upon  which  the  application  is  founded  ;  or  it  may  be  that  the  application  is  at  the 
suit  of  a  shareholder,  under  ss.  11,  12  (a),  who  has  been  compelled  to  pay  the  judgments 
[83]-creditor  :  or  the  applicant  may  be  a  debtor  to  the  compan}',  in  respect  of  calls 
or  otherwise.  The  statute  clearly  never  intended  to  give  the  court  any  discretion, 
where  the  judgment-creditor  has  done  all  that  is  rec{uired  of  him.  Indeed,  it  would 
seem  absurd  to  hold  that  the  13th  section  gives  the  court  a  discretion,  when  the  10th 
section  had  already  given  the  creditor  an  absolute  right.  [Cockburn,  C.  .J.  The  right 
of  the  judgmentcreditor  is  to  be  exercised  with  the  leave  of  the  court.  If  the  court 
see  reason  to  think  that  great  injustice  will  be  done  by  allowing  execution  to  issue, 
surely  they  may  suspend  the  rule.  It  would  be  remarkable  if  any  such  discretion 
were  given  to  the  coui't,  from  any  consideration  of  mercy  to  the  shareholder,  when 
the  legislature  has  been  so  careful  to  preserve  the  rights  of  creditors  intact.  Thomp.^on 
V.  The  Unircrsnl  Salvage  Compani/,  3  Exch.  310,  was  decided  upon  the  66th  section  of 
the  7  it  8  Vict.  c.  110,  the  words  of  which  are  somewhat  different  from  those  of  the 
10th  section  of  the  7  &  S  Vict.  c.  113.  [Crowder,  J.  The  language  of  both  is 
substantially  the  same.  Under  the  one,  the  applicant  must  shew  that  he  has  used 
"  due  [84]  diligence  "  to  obtain  satisfaction  from  the  company  ;  under  the  other,  that 
his  execution  against  the  companj'  is  "  ineffectual."]  The  case  of  Hill  v.  The  London 
and  Cmmty  Assurance  Company  is  decisive  of  the  question.     Martin,  B.,  there  says ; 

(a)  Section  11  enacts,  "that  every  person  against  whom  or  against  whose  property 
or  effects  any  such  execution  shall  have  been  issued  shall  be  reimbursed  out  of  the 
property  and  effects  of  the  company,  for  all  moneys  paid,  and  for  all  damages,  costs, 
and  expenses  incurred  b}'  him  by  reason  of  such  execution,  or  of  the  action  or  suit  in 
which  the  same  shall  have  issued,  or,  in  default  of  such  reimbursement,  l)y  contribu- 
tion from  the  other  shai'eholders  of  the  company." 

And  s.  12  enacts,  "that,  if  any  such  execution  be  issued  against  any  present  or 
former  shareholder  of  the  company,  and  if,  within  fourteen  days  next  after  the 
levying  of  such  execution,  he  be  not  reimbursed,  on  demand,  out  of  the  property  and 
effects  of  the  compan}',  all  such  mone}^s,  damages,  costs,  and  expenses  as  he  shall  have 
paid  or  incurred  in  consequence  of  such  execution,  it  shall  be  lawful  for  such  share- 
holder, or  his  executors  or  administrators,  to  have  execution  against  the  property  and 
effects  of  the  company  in  satisfaction  of  such  moneys,  damages,  costs,  and  expenses ; 
and  the  amount  of  such  moneys,  damages,  costs,  and  expenses  shall  be  ascertained 
and  certified  by  one  of  the  masters  or  other  officer  of  the  court  out  of  which  such 
execution  shall  i.ssue." 
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"My  attciitidii  luis  Ijceii  ]);irticularly  called  to  the  eflcct  of  the  wiiuliiiy  up  acts,  while 
sitting  at  Chamljcrs  with  Cresswell,  J.  We  were  referred  to  a  judgment  of  Vice- 
Chancellor  Page  Wood,  in  which  that  learned  judge  stated  the  true  constiuctiou  of 
the  winding-up  acts.  At  the  time  of  the  decision  in  Thompson  v.  The  UniverMl  Salvage 
Compaiii/,  it  \vas  supposed  that  the  acts  were  intendetl  to  interfere  with  creditors. 
But,  on  further  consideration,  courts  of  equity  have  concluded  that  the  statutes  have 
not  that  eft'ect.  The  real  object  was  to  compel  the  shareholders  to  contribute  and  pay 
equally  according  to  their  interests.  They  do  not  aHect  creditors,  but  leave  them  free 
to  pursue  their-  cummorr-law  remedies.  But,  as  it  is  desir'able  that  the  otticial-manager 
should  kirow  what  the  debts  ar'c,  parlies  are  compelled  to  go  before  the  master  and 
prove  their  debts  The  courts  of  commoir  law  stay  the  pr'oceedirrgs  till  that  is  done; 
but,  sul)ject  to  that,  the  cr'cditor  is  free,  and  can  proceed  to  enfor'ce  his  judgment  in 
any  way  he  pleases.  By  the  statute  these  compairies  are  constituted  quasi  corpora- 
tions, so  that  creditors  must  look  for  the  fruits  of  their  judgments  fir-st  to  the  effects 
of  the  eor-por'ation ;  but,  when  that  has  been  done,  the  shareholders  are  liable  as 
partner's.  It  is  a  gr'eat  mi.sfortune  that  it  has  ever  been  supposed  that  shar'eholders 
are  in  a  different  po.sition  from  ordinary  partners." 

CocKiU'UN,  C.  J.  I  was  at  first  disposed  to  doubt  whether-  the  court  did  rrot 
possess  some  discretionary  power  under  the  7  i&  8  Vict.  c.  11.3,  s.  13.  And,  if  such 
discretionary  power-  had  been  vested  in  the  court,  I  [85]  should,  under  the  peculiar 
cir-cumstarrees  of  this  case,  have  been  very  disinclined  to  allow  execution  to  go  against 
the  slr;u-eholder-.  The  srrljject,  however,  has  alr-eady  been  discussed  and  decided  by 
the  corrr-t  of  E.xchequer  irr  the  case  of  /////  v.  Tlw  [j)n(lo)i  ami  Counti/  Assurance  Com- 
panij,  which  is  pr-ecisely  in  poirrt.  That  court  has  held,  that  the  sfcitute  leaves  us  no 
discretion,  aird  that  a  creditor  who  has  put  himself  in  a  position,  by  per-forming  the 
pr-escribed  corrditions,  to  demand  execution  agairrst  a  shar-eholder-,  is  entitled  to  it  as 
of  right :  aird  Martin,  B.,  says,  that,  rrot  only  is  that  the  opinion  of  the  corrrt  of 
Kxche(|uer-,  but  also  that  of  Vice-Charrcellor  Page  Wood.  I  very  r-eluctarrtly  yield  to 
the  weight  of  that  airthor-ity,  and  hold  that  this  rule  must  be  made  absolute. 

Williams,  .J.  I  arrr  of  the  .same  opiniorr.  The  case  of  Ifill  v.  The  London  and 
Coimtii  /Assurance  Companii  shews  that  we  have  no  discretion.  The  remarks  of  my 
Brother  Martin  are  full}-  justified  by  the  terms  of  the  act.  The  orrly  question  is, 
whether  cxccirtion  is  to  go  or  rrot.  A  cr-editor  who  has  obtairred  a  judgment  agairrst 
the  company,  aird  has  made  arr  irreffectual  attempt  to  obtain  .satisfaction  thereof  by 
execution  agairrst  the  property  and  effects  of  the  comparry,  arrd  has  given  the  notice 
r-equir-ed  by  s.  1.3,  has  acquir-ed  a  legal  right;  aird  we  are  bonrrd  to  give  him  the 
i-emedy  the  law  allows.  Tlrer-e  was  consider-able  discu.ssiorr  at  orre  time  as  to  whether 
the  wor-d  "may,"  irr  the  Kith  section  of  the  County-Court  Act,  13  it  14  Vict.  c.  61, 
was  discr-etiorrary  or-  imperative  :  the  court  of  Exchequer-,  in  Joiiex  v.  Harrison,  6  PJxch. 
328,  i  L.  M.  (t  P.  257,  at  fir-st  thoirght  it  gave  the  cour-t  a  disci-etiorr ;  birt  this  corri-t, 
irr  Maalowjall  v.  Patcrsfm,  1 1  C.  B.  7.0.5,  arrd  after-wards  the  coirrt  of  <,»ueerr's  Berrch  in 
ilnhunl  V.  Mo.rsi/,  2  Ellis  &  B.  200,  arrd  Crake  v.  Powell,  2  Ellis  .V  B.  210,  havirrg  held 
the  contrary,  the  court  of  I'iXche<|Uer-,  irr  a  subsecjucrrt  case  of  [86]  Jleid.  v.  (lardner, 
S  I*]xch.  6.51,  corrcurr-ed  irr  the  view  takerr  by  the  other- corrr-ts.  I  thiirk  it  is  quite 
impossible  to  suppose  that  the  windirrg-up  acts  can  or  ought  to  have  arry  effect  to  alter 
or-  abridge  the  r-ights  of  creditor-s.  They  wcr-c  eviderrtly  inteirded  oirly  for-  the  advan- 
tage of  the  shar-clroldei-s, — to  enfor-ce  contr-ibutiorr  arnorrgst  themselves.  The  only 
point  which  pr-esented  any  plausibility  of  argrrmerrt  was,  the  srrggestion  that  the 
10th  sectiorr  of  the  7  ife  8  Vict.  c.  Ill,  was  repealed  by  the  182ird  sectioir  of  the  last 
bankrupt  act,  12  &  13  Vict.  c.  106.  But  it  is  clear-  that  this  last-merrtioned  pi-ovision 
canrrot,  by  merely  rc-enactiirg  a  pr-evioirs  sectioir  of  the  G  Ct.  4,  c.  16,  operate  a  r-ejie.-d 
of  the  intermediate  erractmerrt.  Upon  the  whole  I  arrive  not  without  some  pain  at 
the  coiiciusiorr  that  we  arc  boiirrd  to  make  this  r-iile  absolrrte. 

C'ltowDKit,  J.  I  agr-ee  with  nry  Lor-d  arrd  riry  Br-other  Williams  in  Ihirikiiii;  liiat 
the  sound  construction  of  the  statute  in  question  is,  that,  where  the  jiidgrrrorrl-cr-editor- 
h,-is  duly  pcrfor-rrred  all  the  coiiflitions  imposed  upon  him,  he  is  entitled  as  a  matter  of 
right  to  have  the  renicdy  which  the  statute  has  given  him.  The  object  of  the  10th 
and  13th  sectiorrs  of  the  7  >^'  8  Vict,  c  113,  tiikon  together-,  is,  that,  the  jiidgrncrrt 
cr-editor-  having  done  all  that  is  r-eqirisite  to  confer  upon  him  that  right,  the  coui-t 
shall  enable  him  to  can-y  it  out  by  executiorr,  irrstead  of  the  mor-e  expensive  and 
circuitous  pr-oceeding  by  scii'c  facias.     If  a  scire  facias  had  issired  Irei-e,  the  piu-ty 
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against  whom  the  application  is  made  would  clearly  ha\e  had  no  answer.  The  only 
answer  suggested,  viz.  that  the  10th  section  of  the  7  &  8  Vict.  c.  Ill,  is  virtually 
repealed  by  the  182nd  section  of  the  12  &  13  Vict.  c.  106,  is  met  by  the  remark  that 
this  latter  section  is  in  terms  a  mei'e  re-enactment  of  the  6  G.  4,  c.  16,  s.  59,  and 
therefore  could  not  operate  a  repeal  of  the  subsequent  provision.  There  is  consequently 
no  answer  to  this  motion,  and  the  rule  must  be  made  absolute. 

[87]  WiLLES,  J.  I  am  of  the  same  opinion.  As  to  the  construction  of  the 
182nd  section  of  the  bankrupt  act,  there  is  a  recent  case  before  Vice-Cbancellor 
Kindersley,  of  Wallace  \.  Blackwell,  3  Drewry,  538,  where  the  change  of  position  of  a 
clause,  by  its  i-e-enactment  in  a  subsequent  statute,  was  considered  not  to  vary  its 
operation.  The  other  point  seems  to  me  to  be  perfectly  clear.  The  10th  section  of 
the  7  ife  8  Vict.  c.  1 1 3,  gives  the  judgment-creditor  a  i-ight  to  ha\'e  execution  against 
the  person,  property,  and  effects  of  any  sharuholdei',  if  his  execution  against  the 
compau}'  shall  be  ineffectual  to  obtain  satisfaction  against  them.  I  agree  that  the 
13th  section  only  dcfiiies  the  mode  of  enforcing  that  right.  I  apprehend  no  answer 
could  be  made  to  the  motion,  when  the  creditor  has  complied  with  all  the  conditions 
imjwsed  by  the  statute.  The  words  in  s.  13,  "it  shall  be  lawful  for  such  court  or 
judge  to  make  such  order  therein  as  to  such  court  or  judge  shall  seem  fit,"  are  a  mere 
expre.ssion  of  the  power  that  is  inherent  in  the  court.  Expressio  eorum  qufe  tacit6 
insunt  nihil  operatur.  The  meaning  is,  that  the  court  shall  make  an  order,  not 
according  to  attributive  justice,  but  according  to  the  usage  and  practice  of  the  court. 
The  court  would  not,  for  instance,  have  jiower  to  give  time  to  a  debtor.  The  doubts 
entertained  by  my  Jjord  appear  to  have  pievailed  in  the  case  of  Thompson  v.  The 
Universal  Salraj/e  Compani/.  But  that  case  has  since  lieen  to  that  extent  overruled. 
It  is  now  clearly  settled  that  the  winding-up  acts  were  only  intended  to  operate  as 
between  the  shareholders  themselves,  —  to  give  the  official-manager  the  means  of 
making  calls  to  meet  the  chiims  against  the  company.  Upon  the  whole,  however 
painful  it  may  be,  we  can  only,  in  the  discharge  of  the  duty  imposed  upon  us  by  the 
legislature,  make  this  rule  absolute. 

Kule  absolute. 

[88]     Warde  v.  Stuart  and  Another.     Nov.  4,  1856. 

[S.  C.  5  ^Y.  K.  6.] 

A.  entered  into  a  contract  with  B.,  to  proceed  to  the  coast  of  Africa,  and  there  procure 
and  ship  for  B.  in  England,  palm-oil  and  other  produce, — A.  to  receive  as  a  remunera- 
tion for  his  services  a  commission  of  61.  per  cent,  on  the  net  proceeds  of  the  dry 
mei'chantalile  jialm-oil  received  by  B.  :  the  agreement  fui'ther  provided  that  A. 
should  not  be  entitled  to  any  commission  on  "  any  wet,  dirty,  or  unmerchantable 
palm-oil "  that  might  be  received  : — Held,  that  A.  was  entitled  to  no  commission  in 
respect  of  palm-oil  which  was  in  the  undeistanding  of  the  trade  "wet"  oil,  though 
such  wetness  did  not  render  the  oil  unmerchantable,  but  was  compensated  for  by 
an  allowance  to  the  purchasers  of  from  1^  to  2  per  cent,  on  the  price. 

This  was  an  action  for  money  payable  by  the  defendants  to  the  plaintiff'  for  work 
done  by  the  plaintiff  for  the  defendants,  at  their  request,  and  for  commis.sion  due  and 
payable  by  the  defendants  to  the  plaintiff'  in  respect  thereof,  and  for  money  received 
by  the  defendants  for  the  use  of  the  plaintiff',  and  for  interest  upon  and  for  the 
forliearance  In^  the  plaintiff  to  the  defendants,  at  their  I'equest,  of  divers  sums  of 
money  due  and  owing  from  the  defendants  to  the  plaintiff",  and  for  money  found  to 
be  due  from  the  defendants  to  the  plaintiff  on  divers  accounts  stated  between  them. 
Claim  50001. 

The  defendants  pleaded, — first,  except  as  to  19751,  parcel  of  the  plaintitl''s  claim, 
never  indebted, — secondly,  except  as  aforesaid,  that  the  plaintiff's  claim,  except  as  afore- 
said, was  liefore  suit  satisfied  and  discharged  by  payment, — thirdly,  except  as  aforesaid, 
a  set-oft'  for  money  payable  by  the  plaintiff'  to  the  defendants  for  money  paid  by  the 
defendants  to  the  plaintifl"s  use,  at  his  request,  and  for  money  had  and  received  by 
him  to  their  use,  and  for  the  insurance  by  the  defendants  for  the  plaintiff',  at  his 
request,  of  certain  large  amounts  on  commission  and  property  of  the  plaintiff's  against 
loss  by  perils  of  the  seas  and  otherwise,  and  for  interest  upon  the  forbearance  by  the 
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ilcfeiiflants  to  the  plaiiitiH",  at  his  request,  of  moneys  due  from  the  plaiiititl'  to  the 
defenchmls  on  aeeouiits  stated  between  them, — fourtlily,  as  to  the  1',I751.,  parcel  of 
the  plaintill's  chiim,  payment  into  court. 

The  plaintitt'  took  and  joined  issue  upon  tlie  first  tlnvc  [89]  pleas,  and  replied  to 
the  fourth  hy  aeccipting  the  l'J75l.  in  satisfaction  of  his  claim  pio  tanto. 

The  cause  was  tried  before  Bramwell,  B.,  at  the  last  assizes  at  Liverpool.  The 
facts  were  as  follows  : — The  plaintiff  had  been  for  some  years  engaged  as  a  factor  or 
agent  in  the  African  coasting-trade.  The  defendants,  Messrs.  Stuart  &  Douglas,  are 
merchants  at  l^iverpool  largely  engaged  in  the  African  trade.  In  the  year  1853,  the 
])lainlitt'  proceeded  to  Africa  in  the  capacity  of  supercargo  or  agent  for  the  defendants, 
for  the  purpose  of  procuring  goods  by  way  of  barter,  upon  the  terms  contained  in  the 
following  agreement  : — 

"Agreement  made  and  entered  into  this  I'Jth  day  of  September,  1.S53,  between 
Peter  Stuart  and  Peter  Dougla.s,  both  of  Liverpool,  in  the  county  of  Lancaster, 
merchants  and  co-partners,  of  the  one  part,  and  John  Angus  Warde,  of  Liverpool 
aforesaid,  agent  aiifl  sni)ei  cargo,  of  the  other  part,  as  follows  : — 

"  1.  That  the  said  John  Angus  Warde  shall  go  out  to  the  river  Bonny,  on  the 
west  coast  of  Africa,  in  such  \'cssel  as  the  said  Peter  Stuart  and  Peter  Douglas  shall 
;is  soon  as  practicable  appoint,  and  thei'C  remain  in  the  service  and  as  the  agent  of  the 
said  Peter  Stuart  and  Peter  Douglas,  or  the  survivor  of  them,  for  the  purposes  of  the 
adventures  in  which  the  said  co-partners  are  and  shall  be  interested,  and  take  charge 
of,  discharge,  reload,  and  dispatch  all  such  vessels,  and  sell,  Imiter,  and  dispose  of  all 
such  articles,  goods,  and  merchandises  as  the  said  Peter  Stuart  and  Peter  Douglas 
shall  transmit  and  consign  to  him  for  those  purposes,  and  shall  purchase  or  procure  in 
exchange  for  such  articles,  goods,  and  nieichandise,  the  utmost  quantity  of  specie, 
palm  oil,  ivory,  or  other  African  produce  that  he  can  obtain,  and  shall  from  time  to 
time,  with  the  least  possible  delay,  ship  and  transmit  the  same  to  the  .said  I'eter 
Stuart  and  Peter  Douglas,  and  the  survivor  of  them,  in  Liverpool  afore-[90]-said,  or 
other  port  or  poits  as  ordered,  in  and  on  board  such  ships  or  vessels  as  they  or  he 
may  consign  to  him  as  aforesaid. 

"2.  That  the  .said  John  Angus  Warde  shall  remain  in  the  river  Bonny  aforesaid 
;us  such  agent  of  the  said  Peter  Stuart  and  Peter  Douglas  until  he  shall  have  jjurchased 
about  eleven  hundred  tons,  more  or  less,  of  palm-oil. 

".'J.  That,  shouM  the  said  J(jhn  Angus  Warde,  fiom  sickness  or  any  other  cause, 
be  rendereil  incapalilo  of  attending  to  his  duties,  he  is,  in  the  absence  of  any  instruc- 
tions from  the  .said  I'eter  Stuart  and  Peter  Douglas,  to  appoint  such  persons  as  he 
may  think  most  competent  to  take  his  place. 

"  i.  That  the  said  John  Angus  Warde;  shall  sign  the  bills  of  la<ling,  inventories,  or 
other  accounts  for  all  articles,  goods,  wares,  and  nujrchandi.se  that  ma\'  be  transmitted 
to  him  by  the  said  Peter  Stuart  and  Peter  Douglas,  or  the  survivor  of  them,  in 
acknowleiigment  of  his  having  i-eceived  the  same  articles,  immediately  on  receipt  of 
each  vessel,  and  shall  I'eturu  such  bills  of  lading  or  inventoiies  in  original  and  duplicate 
to  them  by  the  master  of  each  vessel  bringing  such  consignment,  and  also  by  the  lirst 
eligible  opportiuiity  that  may  present  itself  after  such  ai-ri\al  outwards. 

"  .").  That,  in  the  event  of  there  being  any  dcHciency  in  the  goods,  wares,  things,  and 
mer'<h.indise  jiurporting  by  any  such  bills  of  lading  or  inv(Mitories  to  have  been  con- 
signed to  him  the  said  John  Angus  Wai'de,  he  shall  innnediately  note  the  particulars 
of  such  delii-iency  upon  such  bill  of  lading  or  inventory,  in  the  presence  of  the  master 
or  mate  or  other  two  senior  otliceis  for  tiie  time  being  of  the  vessel  by  which  such 
things  shall  pui|)ort  to  h.ave  been  consigned  ;  and,  in  the  event  of  the  said  John 
Angus  Warde  in  any  instance  failing  or  neglecting  to  make  such  note  in  such  jjresenee, 
or  of  his  [91]  failing  to  return  such  bills  of  lading  or  inventories  in  original  and 
duplicate  as  aforesaid,  he  shall  in  eveiy  instance  of  such  omission  be  deemed  and 
taken  to  have  received  the  whole  of  the  goods  anil  merchandise  mentioned  in  such 
bills  of  lading  or  inventories,  and  shall  account  for  or  make  good  the  whole  thereof  to 
the  .said  i'eter  Stuart  and  I'eter  Douglas,  or  thesurxivor  of  them,  and  the  cost  thereof 
be  made  a  setofl' against  his  commis.sion. 

"  (i.  That  the  said  .John  Angus  Wai-de  shall  from  time  to  time  and  at  all  times 
during  his  stay  on  the  coast  of  Africa  under  and  in  pursuance  of  this  agreement,  oliey 
.and  follow  such  instructions  ;is  may  lie  forwarded  to  Ihtu  by  the  .said  Peter  Stuart  and 
Peter  Douglas,  or  either  of  them,  liy  letter. 
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"  7.  That  the  said  John  Angus  Warde  shall  whilst  on  the  coast  of  Africa  exclu- 
sively devote  the  whole  of  his  time  and  attention  to  the  business  and  employment  of 
the  said  Peter  Stuart  and  Peter  Douglas,  or  the  survivor  of  them,  and  shall  not  engage 
in  any  other  business,  speculation,  or  employment  whatever,  either  by  or  for  himself 
or  for  or  with  any  other  person  or  persons  whomsoever,  or  allow  any  person  or  persons 
under  his  command  to  trade  for  themselves  or  for  account  of  any  other  person  or 
persons  than  the  said  Peter  Stuart  and  Peter  Douglas. 

"  8.  That  the  said  Peter  Stuart  and  Peter  Douglas  and  the  survivor  of  them  shall 
allow  and  pay  to  the  said  John  Angus  ^Val■de,  as  a  remuneration  for  his  services,  a 
commission  of  61.  stei'liug  per  cent,  on  the  net  proceeds  of  the  dry  merchantable 
palm-oil  or  other  African  produce  received  by  the  said  Peter  Stuart  and  Peter  Douglas, 
such  commission  to  become  due  when  the  said  proceeds  have  been  received  in  cash, 
making  the  usual  deductions  in  accordance  with  the  rules  and  regulations  of  the 
Liverpool  African  Association. 

"  9.  That  the  said  John  Angus  Warde  shall  not  be  [92]  entitled  to  any  commission 
or  other  remuneration  whatever  on  any  such  specie,  palm-oil,  or  other  African  pro- 
duce that  may  be  bartered  for  or  purchased  by  him  as  aforesaid,  but  which  from  loss 
of  ship  or  otherwi.se  .shall  not  be  actually  received  in  Great  Britain,  or  in  any  wet, 
dirty,  or  unmerchantable  palm-oil  that  may  be  received  :  and  it  Vjeing  furthei-  e.\pres.sly 
uudeistood  and  agieed  that  the  said  Peter  Stuart  and  Petei'  Douglas  shall  have  an 
absolute  lien  and  charge  on  all  such  commissions  for  any  deficiency  in  goods,  wares, 
or  mei'chandise  lielonging  to  them  that  may  come  into  the  possession  of  the  said 
John  Angus  "Warde  and  that  he  may  fail  to  account  for  as  aforesaid,  and  shall  be 
entitled  to  retain,  set-off,  and  deduct  the  amount  or  value  thereof  out  of  any  such 
commissions  prior  to  paying  over  or  accounting  for  the  same  to  the  said  John  Angus 
Warde. 

"  10.  And  it  is  further  understood  and  agieed,  that  all  debts,  sum  and  sums  of 
money,  claims,  and  demands  which  he  the  said  John  Angus  Warde  shall  or  may  have 
or  claim  to  have  under  or  by  virtue  of  this  agreement  or  otherwise,  shall  be  entirely 
discharged  and  extinguished  by  such  setKiti"  and  retainer,  to  the  extent  of  the  claims, 
liens,  charges,  and  cross  demands  of  the  said  Peter  Stuart  and  Peter  Douglas,  or  the 
survivor  of  them,  .so  set  oft'  and  retained. 

"  11.  That,  if  the  said  John  Angus  Warde  shall  neglect  or  fail  in  the  performance 
or  observance  of  all  or  any  of  the  pro\isions,  stipulations,  and  agreements  herein- 
before on  his  part  engaged  and  agreed  to  be  observed,  done,  and  performed,  then  and 
in  any  and  e\'ery  such  case  the  said  John  Angus  Warde  shall  forfeit  and  pay  for  each 
breach  to  the  said  Peter  Stuart  and  Peter  Douglas,  or  the  survivor  of  them,  the  sum 
of  1001.  sterling  as  liquidated  damages  for  every  such  breach,  neglect,  or  non-per- 
formance, over  and  above  paying  to  them  any  loss  or  damage  they  may  sustain 
thereby,  and  making  good  to  [93]  them  the  amount  in  value  of  the  deficiency  of  any 
goods  or  merchandi.se  belonging  to  them  that  may  come  into  his  hands  as  aforesaid. 

"  1 2.  It  is  also  further  agreed  upon  and  understood,  that  the  said  John  Angus  Warde 
shall  paj'  to  the  said  Peter  Stuart  and  Petei'  Douglas,  or  the  survivor  of  them,  out 
of  any  commis.sions,  wages,  or  emoluments  that  may  become  due  to  him  and  payable 
by  the  said  Peter  Stuart  and  Peter  Douglas,  the  sum  of  .51.  sterling  per  month  as 
part  payment  of  the  wages  of  each  and  every  captain  or  sailing  master  that  may  take 
out  vessels  consigned  to  him  by  the  said  Peter  Stuai't  and  Peter  Douglas  as  afore- 
said." 

The  plaintiff"  brought  home  a  large  quantity  of  palm-oil  and  other  produce  ;  but, 
inasmuch  as  some  of  the  palm-oil  contained  small  quantities  of  water,  and  was  on  that 
account  sold  subject  to  an  allowance  varying  from  6d.  to  Is.  and  Is.  6d.  per  cwt.  (on 
a  selling  price  of  from  481.  to  481.  15s.  per  ton),  the  defendants  insisted  that  the 
plaintift'  was  by  the  terms  of  the  eighth  and  ninth  articles  of  the  agreement  disentitled 
to  commission.  And  a  broker  was  called,  who  stated  that  palm-oil  was  considered  in 
the  market  to  be  "  wet "  if  it  contained  any  portion  of  water,  however  minute  ;  but 
all  the  witnesses  admitted  that  the  presence  of  so  small  a  quantity  of  water  as  was 
pro\ed  here  did  not  render  the  oil  unmerchantable. 

The  learned  judge  left  the  case  to  the  jury  upon  the  evidence  ;  telling  them,  that, 
according  to  the  true  construction  of  the  contract,  in  order  to  disentitle  the  plaintiff 
to  his  commission,  the  oil  must  lie  scnsilily  wet. 

A  verdict  was  found  for  the  defendants  ;  and  leave  was  reserved  to  the  plaintift' 
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"  to  move  to  enter  a  verdict  for  him,  on  the  ground  that,  though  the  oil  was  wet 
or  dirty,  still,  as  it  was  merchantable,  though  subject  to  allowance,  the  plaintiff  was 
entitled  to  commission  in  [94]  respect  of  it.  If  the  rule  were  made  absolute,  Mr.  B. 
(a  merchant)  to  certify  the  amount  for  which  the  vertlict  was  to  stand.  If  a  rule 
nisi  were  refused,  or  discharged,  then  the  verdict  to  be  subject  to  Mr.  B.'s  ccrtiticate, 
who  was  to  have  power  to  take  the  accounts  on  the  principle  that  the  plaintiff  was  not 
entitled  to  commission  on  oil  on  which  allowances  had  been  made.  If  he  found 
any  balance  due  on  the  account  over  the  money  paid  into  court,  the  verdict  was  to 
be  eiitcred  for  the  plaintiff  fur  that  amount.  The  defendants  not  to  claim  anything 
but  admitted  items  of  set-off." 

Hugh  Hill,  t^.  C.  (with  whom  was  Quain),  now  moved  to  enter  a  verdict  for  the 
])laintiff  pursuant  to  the  leave  reserved.  He  submitted  that,  according  to  the  true 
construction  of  the  agreement,  the  plaintiff"  was  to  lose  his  eommi.ssion  only  in  the 
event  of  the  oil  being  so  wet  or  dirty  as  to  be  unmerchantable  ;  and  that  the  parties 
never  could  have  contemplated  that  the  defendants  should  have  the  plaintiff's  services 
for  nothing  by  reason  of  so  small  an  amount  of  wetness  as  to  justify  a  reduction  or 
allowance  to  the  e.xtent  of  one  and  a  half  or  two  per  cent.  oulj'. 

Ckksswell,  J.  I  see  no  reason  to  tind  fault  with  the  construction  which  my 
Brother  Bramwell  put  upon  the  contract.  The  parties  seem  to  have  t;iken  great  pains 
to  express  themselves  with  clearness  and  accuracy.  They  first  say,  in  article  8,  that 
the  plaintiff  shall  receive  as  a  remuneration  for  his  services  a  commission  of  61.  per 
cent,  on  the  net  proceeds  of  the  dry  merchantable  palm-oil  received  by  the  defendants  : 
and  then  they  proceed  to  say  that  he  shall  not  be  entitled  to  any  commission  on  "  any 
wet,  dirty,  or  unmerchantable  palm-oil  that  may  be  received."  Now,  the  evidence 
shewed  that  the  oil  in  question  was,  according  to  the  understanding  of  [95]  the  trade, 
"  wet "  palm-oil.  The  terms  of  the  contract,  therefore,  expressly  disentitled  the 
plaintiff  to  any  commission.     The  rule  must  be  refused. 

Crovvdek,  J.,  and  Willes,  J.,  eoncurring, 

Rule  refused. 

Prior  and  Another  v.  Wilson.    Nov.  5,  1856. 

The  defendant  pul>lished  of  the  plaintiffs,  coal-merchants,  what  purported  to  be  a 
report  of  an  inquiry  before  a  board  of  guardians  respecting  the  fraudulent  conduct 
of  the  plaintiffs'  agent,  who,  in  performance  of  a  conti'act  for  "  best  coals,"  had 
delivered  at  the  workhouse  coals  of  an  inferior  description,  and  (by  falsifying  the 
weighing-machine  bv  means  of  a  wedge)  dellcient  in  weight. — The  libel  commenced, 
"The  way  in  which  Messrs.  P.  (the  plaintitls)  do  things  at  (luildford.  Inserting 
the  weilge  : "  and  ended  with  a  recommendation  of  one  of  the  guardians  to  "  have 
nothing  more  to  do  with  Messrs.  P.," — innuendo,  "the  defendant  meaning  therel)y 
that  the  plaiutiiVs  wei'e  cognisant  of  and  had  sanctioned  improper  and  fraudulent 
conduct  by  their  agent  at  Guildford,  and  were  accustomed  to  carry  on  their  said 
trade  there  impi'opei'ly  and  fraudulently."' — The  defendant  pleaded  a  justification, 
following  the  innuendo,  and  saying  that  the  coals  delivered,  as  mentioned  in  the 
libel,  were  inferior  in  quality,  as  the  plaintitls  well  knew,  and  fleticient  in  weight. 
— The  judge  ruled,  that  the  defendant  having  by  his  plea  alleged  that  the  fraud  of 
their  agent  was  sanctioned  by  the  plaintiil's,  he  must  prove  it;  and  he  told  the  jury 
that  they  must  find  foi'  the  plaintiffs,  unless  they  were  satisfied  that  the  defcnilant 
had  shewn  some  complicity  on  their  i)art  in  the  mi.sconduct  and  fraud  imputed  to 
their  agent.- -The  jury  ha\ing  found  for  the  [)l;iintitl's,  —  Held,  that  there  was  no 
misdirection,  and  that  the  libel  imputed  personal  miscontluct  and  fiand  to  the 
plaintiffs. 

This  was  an  action  for  a  libel  published  of  the  plaintiil's  in  the  way  of  tlieir  trade. 

The  declaration  stated  that  the  iilaiutitl's  arc,  ;uid  were  at  the  time  of  the  publish- 
ing of  the  liljcl  thereinafter  nuMilioncd,  eoal-merchanls  in  partnershi])  together,  anil 
cairying  on  an  cxlensixe  trade  as  coal-merchants  in  I'iiigland,  and,  among  otlier  places, 
at  (inildford,  in  the  [■t>unty  of  Siurey,  and,  shoitly  before  the  ])nblishing  of  the  libel 
thereinafter  meiiti(;ncd,  one  William  Smart  had  been  their  agent  at  (luildford  in  the 
said  trade,  and  ha<l  entered  into  a  contract  as  such  agent  with  the  boaid  of  guardians 
of  the  poor  of  the  Guildford  union  for  the  supply  to  the  said  board  of  coals,  and  the 
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said  Ijoard  had  complained  of  the  mode  in  which,  both  with  respect  to  the  quantity 
and  quality  of  the  coals,  the  said  William  [96]  Smart  had  begun  to  cany  out  the  said 
contract ;  and  a  meeting  of  the  said  board  had  been  held,  to  inquire  into  these  com- 
plaints, .at  which  meeting  the  governor  of  the  union  workhouse  and  several  witnesses 
attended  ;  and  thereupon  the  defendant,  referring  to  the  matters  hereinbefore  men- 
tioned, falsely  and  maliciously  printed  and  published  of  the  plaintift's  in  their  said 
trade  the  words  following,  that  is  to  say, — "  Guildford  Coal  Contract.  The  way  in 
which  Messrs.  Prior  (meaning  the  ijlaintiffs)  do  things  at  Guildford  ! !  Copied  in 
extenso  from  the  IFed  Surreij  Times,  January  12th,  18.56.  The  coal  contract.  Insert- 
ing the  werlge.  The  clei'k  read  the  copy  of  a  note  which  he  had  sent  by  order  of  the 
board  to  Messrs.  Prior,  who  wei'e  under  contract  to  supply  the  union  with  thirty  tons 
of  the  best  coal,  at  2-ls.  6d.  per  ton,  complaining  that  the  coals  sent  were  inferior  in 
quality  and  deficient  in  quantity,  and  they  were  to  supply  no  more.  A  reply  from 
Messrs.  Prior  was  also  read,  in  which  they  promised  to  investigate  the  matter,  com- 
plaining that  a  firm  of  their  standing  in  the  coal-trade  should  have  been  addressed  in 
the  terms  in  which  the  clerk  addressed  them.  (Laughter.)  A  second  communication 
wa'i  also  read,  from  Messrs.  Prior,  containing  a  long  letter  from  Mr.  Smart  (their  agent 
at  Guildford),  explanatory  of  the  matter.  Mr.  Smart  asserted  that  '  First  quality 
Derby  Bright  Coals  '  had  been  ordered,  and  these  were  supplied  ;  and,  in  the  matter 
of  deficiency  in  (juantity,  so  opposite  was  the  fact,  that,  on  two  occasions,  they  had 
been  obliged  to  take  coals  back  again  ;  and,  in  one  instance,  in  two  tons  sent,  as  much 
as  1  cwt.  was  returned  as  overweight.  The  guardians  must  have  known,  continued 
Mr.  Smart,  that  the  best  sea-borne  coals  could  not  be  purchased  at  2-ls.  6d.  per  ton  ;  and 
he  would  undertake  to  prove  that  the  union  had  not  for  a  long  time  past  been  supplied 
with  seaborne  coals.  He  had  the  machine  examined  by  Superintendent  Parr  [97]  and 
a  gentleman  named  Filmer  ;  and  he  admitted  there  was  some  mystery  in  the  action 
of  the  scales.  Messrs.  Prior  stated  that  they  had  directed  Mr.  Smart  to  attend  before 
the  guardians  and  explain  the  matter.  At  the  suggestion  of  the  guardians,  the 
contract  was  read  :  the  words  were  '  best  coals ; '  and  not  a  word  occurred  about 
'  liest  quality  I)erby  Bright '  in  it.  Several  guardians  said  that  the  best  coals  were 
sea-borne  coals.  The  clerk  said  that  it  was  the  first  time  that  '  first  quality  Derby 
Brights '  had  been  introduced  to  the  board,  and  perhaps  it  would  be  better  in  future 
to  mention  the  sort  of  coals.  The  chairman  inquired  if  there  was  any  report  from 
Mr.  Parr  to  the  board.  It  was  ascertained  that  none  had  been  received.  The  governor 
was  then  called  in  ;  and,  in  answer  to  question.s,  stated  that  he  believed  the  inspector 
of  \veights  and  measni-es  had  attended  at  the  union  and  examined  the  machine  of 
Messrs.  Prior  and  that  l)elonging  to  the  union,  l)ut  he  was  not  present  at  the  time. 

"  The  porter,  on  being  called,  stated  that  he  was  present  when  the  machines  were 
examined  ;  they  differed  considerably  ;  and  his  opinion  was  that  Messrs.  Prior's  machine 
was  wrong,  and  the  union  one  was  right.  He  had  every  reason  to  believe  that  Messrs. 
Prior's  machine  then  produced  was  the  same  that  was  brought  with  the  coals  the  week 
previously-.  He  had  noticed  the  wooden  wedge  placed  under  the  lever  of  the  machine 
the  week  before  ;  and,  seeing  it  was  not  there  when  the  inspector  was  examining  it, 
he  asked  where  it  was  then.  Mr.  Smart  asked  his  man,  and  he  said  it  was  at  the 
coal-pens. 

"  By  Major  Onslow.  When  the  wedge  was  inserted,  it  prevented  the  scale 
going  down. 

"  The  Chairman.  Then  you  think  this  wedge  was  put  there  to  prevent  the  lever 
from  acting  freely  ? 

"  The  Porter.     I  think  so. 

[98]  "  Major  Onslow.  Do  you  think  that  Mr.  Smart  knew  of  this  wedge  being 
inserted  1 

"  The  Porter.  I  do  not  know.  When  the  wedge  was  not  there,  the  coals  weighed 
the  same  on  both  machines.  It  was  the  opinion  that  the  machines  were  both  right 
when  the  wedge  was  not  there. 

"  The  Chairman.     Were  some  of  the  coals  sent  in  at  first  overweight  ? 

"  The  Governor.  By  their  machine  :  we  had  no  machine  then  ;  and  they  did  take 
some  coals  away. 

"  The  Chairman.     With  regard  to  the  quality  of  the  coals  1 

"The  Governor.  They  burn  very  fast,  and  reduce  to  a  white  ash.  AVe  shall 
require  a  larger  quantity  of  them. 
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"  The  Chi'irraiiii.  Do  you  think  you  h;ivc  h;ul  .sca-buruc  coals  under  former 
coutracts  ! 

"The  C4overnof.      I  believe  we  have. 

"  The  Chairman.      Are  you  .sure  of  that  ! 

"  The  (Jovernor.  I  .should  not  like  to  .swear  that  we  had  :  but  we  never  had  this 
sort  before. 

"  Mr.  Drury.     Do  they  send  tickets  with  the  coals  .' 

"The  Governor.  Yes.  The  first  ticket  described  the  coals  as  'best  Derby 
Bright'  We  complained  about  that ;  and  then  the  succeeding  tickets  were  altered 
to  '  best.' 

"  The  Chairman.     Did  you  complain  of  the  coals  the  first  time  they  came  1 

"  The  Go\ernor.  I  said  that  they  were  not  the  same  sort  of  coals  that  we  had 
been  having. 

"  The  porter  stated  that  the  same  difference  existed  between  the  machines,  viz. 
V  lbs.,  when  weighing  empty  sacks,  as  there  did  when  full  ones  were^weighed.  Every 
empty  .sack  weighed  l-t  lbs.  on  their  machine,  and  7  lbs.  on  the  union  one. 

"  Majoi'  Onslow.     Was  the  wedge  under  then  ? 

[99]  "  The  Porter.      Ves. 

"  Mr.  Strong.     That  made  the  7  lbs. 

"The  Chairman.  Is  it  your  opinion  that  tiie  union  has  been  supplied  with  sea-borne 
coals  before  this? 

"  The  I'orter.  To  the  best  of  my  belief  we  have.  The  moment  these  came  in,  I 
said  they  were  not  the  right  coals. 

"The  Chairman  observed  that  Mr.  Smart  wrote  to  the  firm,  and  said  that  he  had 
just  got  an  order  to  supply  thirty  tons  of  the  'first  quality  Derby  Bright  coal '  to  the 
Guildford  union. 

"  Mr.  Strong  said  that  24s.  Ud.  was  a  long  price  for  Derbyshire  coals  :  he  could  get 
ihem  delivered  at  Woking  for  l.js.  :  not  the  best  sort. 

"  The  Chairman  stated  that  similar  coals  as  the  '  Derby  Bright '  were  to  be  purchased 
for  21s.  a  ton. 

'•  Mr.  Drury  stated  that  it  was  unfair  to  other  persons  who  had  sent  in  tendcis, 
for  Mr.  Smart  to  supply  an  inferior  description  of  coals  ;  because  no  doubt  the  other 
merchants  had  entered  their  prices  calculating  that  the  coals  were  to  be  the  best  'joals. 
One  of  the  merchants  had  said  to  him,  that  he  could  not  understand  how  Messrs.  Prior 
could  supply  best  coals  at  24s.  6d.  per  ton. 

"The  Chairman  in([uired  if  they  would  have  Mr.  Smart  in,  and  hear  his  statement. 

"  Mr.  Drur}'  would  like  to  have  the  matter  of  the  wedge  explained. 

"  Mr.  Smart  was  then  called  in,  and 

"The  Chairman  dctiiiled  what  infoi'mation  had  been  given  to  the  board  relative  to 
the  use  of  the  wedge,  ami  suggested  an  e.\[)lanation. 

"  Mr.  Smart  then  informed  the  board  of  the  description  of  machine  he  used  ;  that 
it  dropped  below  the  proper  level,  which  it  should  not  do  ;  and,  in  order  that  it  should 
not  have  so  much  play,  he  at  lirst  had  an  iron  hoop  made  to  prevent  this.  The  hoop 
Wits  broken,  and  [100]  a  wedge  was  put  in,  at  the  suggestion  of  the  governor  and  the 
porter  of  the  house.  The  man  who  brought  the  coals  should  come  before  the  board, 
and  tell  them  what  he  knew  about  the  matter.  The  insertion  of  the  wedge  could 
not  make  any  dillerence.  lie  admitted  that  there  was  a  dili'orence  of  7  lljs.  in  the 
machines,  lie  could  assure  the  board  that  this  was  a  mystery  to  him,  and  he  should 
be  thankful  if  they  would  hel[)  him  to  solve  the  dilliculty.  He  had  been  informed, 
that,  if  a  tall  man  put  the  coals  on  the  machine,  they  went  fmther  ovei'  the  scale,  and  the 
leverage  w.is  altered,  .and  the  dillerence  in  weighing  would  amount  to  •")  lbs.,  G  lbs., 
or  7  lbs. 

"The  Chairni.ui.  I'lic  same  dill'creni'e  a[)pcars  in  weighing  em|)ly  sacks. 
"Mr.  Smart.  That  is  positively  false;  and  .Mr.  Ames  cannot  deny  it.  When  I 
left  the  union,  on  the  Saturday  referred  to,  I  did  so  c|uite  free  fi-om  any  knowledge  of 
wrong  being  attempted.  I  was  under  the  impression  that  there  was  some  mystery  in 
the  matter,  and  went  to  Captain  Hastings  to  get  the  machine  tested.  He  (Captain  H.) 
referred  me  to  Mr.  Parr,  ami  to  him  1  also  wont  ;  but  Mr.  Parr  said,  that,  as  the 
machine  was  in  the  Ixirough,  he  could  not  act.  I  then  went  to  Mr.  \'ickers,  who 
informed  me,  th.il,  although  he  was  gazetted  as  ins|)ector  of  weights  and  measures  for 
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Guildford,  he  had  no  apparatus  for  testing  the  machine.  In  this  dilemma,  I  went  to 
Mr.  Filmer,  a  gentleman  of  high  standing,  who  tested  the  machine  ;  and,  though  there 
had  been  some  mystery  in  its  action,  it  made  no  material  difference.  I  think  the 
machine  must  have  had  some  dust  in  it. 

"  Mr.  Strong.     That  would  not  make  a  quarter  of  a  pound  difference. 

"  The  Chairman.     It  would  not  differ  7  lbs.  in  consequence. 

"  Mr.  Smart.     I  am  told  it  would. 

"  The  porter  and  governor  were  then  recalled. 

[101]  "The  Chairman.  You  informed  the  board  that  there  was  7  lbs.  difference 
in  au  empty  sack  weighed  on  both  machines  ? 

"  The  porter  reiterated  his  former  statement. 

"Mr.  Smart.     That  is  positively  false. 

"  The  Chairman.  You  also  know  about  the  wedge.  Did  you  or  the  governor 
order  that  to  be  made  ! 

"  The  porter  and  governor  both  replied  in  the  negative. 

" Mr.  Smait  said  his  man  had  told  him  it  was  the  case. 

"The  porter  said,  that,  noticing  the  wedge  was  not  in  the  machine  a.s  formerly,  he 
did  ask  where  it  was.     This  was  in  the  absence  of  the  governor. 

"  The  Chairman  (to  Mr.  Smart).  You  say  in  your  letter  that  you  had  received 
an  ordei-  for  thirty  tons  of  'first  quality  Derby  Bright.'  It  appears  that  you  received 
no  such  order  ;  the  contract  only  said  'best  coals.' 

"  Ml'.  Smart  inquired  what  sort  the  board  required. 

"The  Chairman.  If  you  had  'best  coals'  ordered,  should  you  not  invariably  send 
sea-borne  coals '] 

"Mr  Smart.     Not  invariably. 

"  The  Chairman.  The  board  have  made  up  their  minds  that  the  best  coals  are 
sea-borne  coals,  and  also  that  they  have  in  former  contracts  been  supplied  with  sea- 
borne coals. 

"  Mr.  Smart.     No. 

"  The  Chairman.  The  opinion  of  the  board  is,  that  2-is.  6d.  is  an  extravagant  pi-ice 
for  Derby  coals. 

"  Mr.  Smart.  Any  member  of  the  l)oard  must  know,  that,  as  sea-borne  coals  cannot 
be  supplied  in  London  for  less  than  that  sum,  they  could  not  be  supplied  at  (iuiklford 
for  that  sum. 

"  The  Chairman.  We  have  nothing  to  do  with  that.  We  have  only  to  look  to 
the  fignre.s  in  the  tenders.  You  tell  your  firm  that  '  Derby  Brights '  are  ordered,  when 
our  contract  does  not  mention  that  sort. 

[102]  "  Mr.  Smart.     Shewing  the  conviction  on  my  mind  at  the  time. 

"Major  Onslow.     Do  you  call  the  'Derby  Brights'  the  best  coals? 

"  Mr.  Smai-t.     Yes,  I  do. 

" Major  Onslow.     The  very  best"? 

"Mr.  Smart.     Y"es. 

"  Major  Onslow.     Then,  as  a  guardian,  I  beg  to  differ  with  you. 

"  Mr.  Smart  then  retired,  and  sent  in  his  man,  who  had  brought  the  last  coals  to 
the  union. 

"  Charles  Adey  stated  that  he  was  a  servant  of  Messrs.  Prior.  He  had  l.u'ought 
some  best  inland  coals  to  the  union,  and  weighed  them  in  the  presence  of  the  porter. 
He  knew  about  the  wedge.  It  was  liecause  the  beam  had  too  much  play.  He  did 
not  bring  the  wedge  on  this  occa.sion  :  it  was  in  the  yard  of  the  house. 

"The  Governor.     Who  cut  it? 

"  Adey.    Daniels  ;  on  the  tub. 

"  The  Porter.     Did  you  take  the  wedge  away  1 

"  Adey.     Yes. 

"  The  Chairman.     Where  is  the  wedge  now  ? 

"  Adey.     On  the  platform  at  the  station. 

"Major  Onslow.     Wh}'  was  it  left  there? 

"  Adey.     Because  Filmer  said  it  was  not  wanted. 

"  Major  Onslow.     Who  is  Daniels  ' 

"  Adey.     One  of  Messrs.  Prior's  carmen. 

"  By  t^he  Chairman,  I  did  not  tell  Mr.  Smart  that  the  officers  of  the  house  had 
the  wedge  put  in. 
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"  The  ChairniJiri  (to  the  Governor).  Could  that  wedge  have  been  made  in  the 
yard  without  your  knowledge  ? 

"  The  Governor.     Yes. 

"Mr.  Drury.     Suppose  you  earry  coals  elsewhere,  would  you  take  the  wedge? 

"  Adey.     Yes,  Sir. 

[103]   "Mr.  Elwiii.     What  ditferenec  would  that  make  in  weighing? 

"Alley.     I  do  not  know. 

•'  Mr.  Strong.      \Vhy  was  it  put  there  at  all  ? 

"Adey.     Because  some  people  said  the  beam  had  too  niueh  play. 

"The  Chairman  then  asked  al)out  the  empty  sacks  weighing  7  lbs.  less  on  one 
machine  than  on  the  other.  He  denied,  at  first,  that  it  was  so  :  l)ut,  when  the  poller 
repeated  the  ipicstion,  the  man  admitted  the  fact. 

"This  concluded  the  examination  ;  and  Adey  withdrew. 

"Major  Onslow  asked  if  the  board  was  not  competent  to  throw  u|i  the  ctmtract. 

"The  Clerk.     That  has  already  been  done. 

"Major  Onslow  .said  he  was  not  at  all  satisfied  with  the  explanation  that  had 
been  given. 

"The  Chairman  said,  that,  under  the  contract,  Messrs.  Prior  ought  to  have 
furnished  the  liest  coals  :  yet  he  thought  in  future  the  sort  of  coals  should  be  named. 
They  had  a  public  duty  to  perform,  as  much  to  the  tradesmen  of  the  neighbourhood 
as  to  the  rate-payers.  He  thought  the  boai'd  was  entitled  to  compensation  from 
Messrs.  Prior  for  their  Ijreach  of  contract. 

"  Mr.  Strong  had  no  doubt  they  could  reeovei'  compensation  by  going  to  law  :  Init 
he  thought  the  best  plan  was,  to  let  the  matter  end  there,  and  have  nothing  more  to 
do  with  Messrs.  Prior. 

"The  lioard  confirmeil  their  previous  decision  (to  throw  up  the  contract),  and 
ordered  that  fresh  forms  of  tender  should  be  sent  to  all  the  coal-merchants  except 
Messrs.  Prior. 

"  Mr.  Smart  was  then  called  in,  and  informed  of  the  decision  of  the  board. 

"  Finding  that  Mr.  Smart  was  about  to  enter  into  a  lengthened  statement,  the 
guardians  stopped  him.  Some  [104]  amusement  was  caused  by  the  importunate 
re<juests  made  Ijy  Mr.  Smart  that  the  board  would  test  his  machine  again. 

"  The  board  declined  to  have  anything  furthei'  to  do  in  the  matter,  and  went  on 
with  other  business," — the  defendant  meaning  thereby  that  the  plaintiffs  were 
cogni.sant  of  and  had  .sanctioned  imjnoper  and  fraudulent  conduct  by  theii'  agent  at 
Guildford,  and  weie  accustomed  to  carry  on  their  said  ti'ade  there  improperly  and 
fraudulently.     And  the  plaintili's  claimed  5001. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  as  to  the  printing  and 
|iul:ilishiiig  the  .said  words,  that,  licfore  the  committing  of  the  gi'icvanccs  in  the  declara- 
tion mentioned,  and  before  and  at  the  several  times  of  tlie  h.appeniiig  of  the  matters 
and  things  mentioned  and  referred  to  in  and  by  the  words  in  the  declaration  alleged 
to  ha\e  been  printed  and  published,  that  the  plaintili's  carried  on  the  business  of  coal- 
merchants  at  Guildford  and  other  places,  their  .said  business  of  coal-merchants  at 
Guilflford  being  conducted  and  managed  by  William  Smart,  being  the  same  person  as 
in  the  .said  words  was  mentioned  as  Mr.  Smart :  That,  whilst  the  plaintiff's  so  carried 
on  the  said  l)nsiness  at  Guildford,  they  the  plaintiff's,  ijy  the  said  William  Smart,  their 
agent  in  that  behalf,  made  a  contract  in  writing  with  the  board  of  guardians  of  the 
poor  of  the  .said  (Juildford  union  in  the  declaration  mentioned,  whereby  the  said 
plaintiU's  agreed  to  sell  and  deliver  to  the  .said  guardians  at  the  workhouse  of  the  said 
union  tliirty  tons  of  coals  in  the  said  contract  described  as  best  coals,  at  the  price  of 
24s.  (id.  per  ton:  That,  in  part  performance  of  the  .said  contract,  the  |)laintilt's,  on 
divers  occasions  iicfore  the  committing  of  the  .saiil  grievances,  delivered  at  the  said 
workhouse  for  the  said  guaidians  coals  of  a  sort  called  Derby  liiights,  as  the  [)laint ill's 
well  knew  :  That,  at  the  time  of  the  [105]  making  of  the  said  contract,  and  from 
thence  thitherto,  coals  brought  by  sea  from  Newcastle  and  other  places  on  the  coast 
of  Northumberland  and  Durham  were  and  are  coals  commonly  called  and  known  by 
the  name  of  best  coals,  and  which  said  best  coals  were  and  are  superior  in  i|uality  and 
of  greater  ])rice  than  a  certain  other  sort  of  eoals  called  and  known  by  tlie  name  of 
Derby  Pirights,  as  the  |)laiiitifl's  well  knew:  nevertheless,  the  plaintills  directed  their 
.said  agent  the  said  ^\'illiam  Smart  to  represent  and  pietcnd  to  p(MS(ins  proposing  to 
l>u\'  anil  biiviuLr  coals  from  liic  iilaintill's  thronyh  the  said  \\  iliiam  Smart,  tli;it  the  s,aid 
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coals  called  or  known  by  the  name  of  Derby  Brights  were  better  in  size  and  ([uality 
than  coals  Ijrought  from  Newcastle  aforesaid  :  That,  in  part  performance  of  the  said 
contract,  the  plaintiffs,  and  the  said  William  Smart,  as  their  agent,  relying  on  the 
directions  aforesaid,  afterwards,  on  di\ers  occasions  befoie  the  committing  of  the  said 
grievances,  delivered  at  the  said  workhouse  for  the  said  guardians  coals  of  the  said 
sort  called  Derby  Brights,  instead  of  and  not  being  best  coals,  and  being  of  an  inferior 
quality  and  less  price  than  best  coals,  as  the  plaintiffs  well  knew  :  That,  on  the 
occasions  on  which  the  said  coals  were  delivered  at  the  said  workhouse  as  aforesaid, 
the  plaintiffs  sent  with  the  said  coals  a  weighing-machine  for  the  purpose  of  therewith 
weighing  the  said  coals  ;  and  that,  in  weighing  the  said  coals  with  the  said  machine 
on  the  occasions  of  their  being  so  delivered  as  aforesaid,  a  wooden  wedge  was  by  the 
servants  of  the  plaintiffs  placed  under  the  lever  of  the  said  machine,  which  prevented 
the  said  lever  from  acting  freely  :  That  coals  weighed  in  the  said  machine  when  the 
said  wedge  was  so  placed  under  the  said  lever  thereof,  appeared  to  weigh  more  than 
the  same  coals  appeared  to  weigh  in  the  said  machine  when  the  said  wedge  was  not  so 
placed  unto  the  said  lever  thereof,  and  more  than  the  true  weight  thereof ;  That,  on 
the  first  occasion  when  [106]  the  plaintiff's  so  as  aforesaid  delivered  at  the  said  work- 
house for  the  said  guardians  a  part  of  the  said  coals  so  contracted  for  as  aforesaid,  the 
said  coals  sent  were  weighed  by  the  said  machine  of  the  plaintiffs  with  the  said  wedge 
placed  under  the  said  lever  thereof ;  and  that  it  then  appeared  by  such  weighing  that 
more  coals  had  been  brought  to  the  said  workhouse  in  the  waggons  of  the  plaintiffs 
than  was  sufficient  to  make  up  the  quantity  of  coals  on  that  occasion  to  be  delivered  ; 
whereupon  a  part  of  the  coals  so  l)rought  was  carried  back  in  the  said  waggons,  and 
the  residue  thereof  only  was  delivered  at  the  said  woikhouse  ;  and  the  said  residue 
was  in  fact  deficient  in  quantity  ;  That,  after  the  said  first  occasion  when  the  plaintiff's 
so  as  aforesaid  delivered  at  the  said  workhouse  for  the  said  guardians  part  of  the  said 
coals  so  contracted  for  as  aforesaid,  the  said  guardians,  being  possessed  of  a  machine 
for  the  weighing  of  coals,  certain  sacks  full  of  coal,  and  certain  empty  sacks,  were 
weighed  in  the  said  machine  of  the  said  guardians,  and  the  same  were  also  weighed  in 
the  same  machine  of  the  plaintiff's  without  the  said  wedge  being  placed  under  the  said 
lever  thereof,  w-hen  the  said  sacks  full  of  coal  and  empty  sacks  appeared  according  to 
both  of  the  said  machines  to  he  of  the  same  weight :  but  that  sacks,  whether  filled 
with  coals  or  empty,  being  weighed  in  the  said  machine  of  the  plaintifi's  when  the  said 
wedge  was  placed  under  the  said  lever  thereof  as  aforesaid,  appeared  to  weigh  more, 
to  wit,  7  lbs.  more,  than  the  same  sacks  filled  with  coals,  or  the  said  empty  sacks, 
appeared  to  weigh  when  weighed  in  the  said  machine  of  the  said  guardians :  That, 
afterwards,  and  before  the  committing  of  the  grievances  in  the  declaration,  a  meeting 
of  tlie  said  guardians  was  held  at  the  said  workhouse,  which  was  attended  bv  the  then 
chairman  of  the  said  guardians,  and  also,  among  other  of  the  said  guardians,  by  Major 
Onslow,  Mr.  Drury,  Mr.  Strong,  and  Mr.  Elwdn,  respectively  mentioned  in  [107]  the 
said  words  so  printed  and  published,  and  there  were  present  at  the  said  meeting  the 
said  William  Smart,  and  the  govei'uor  of  the  said  workhouse,  and  the  porter  of  the 
said  woi'khouse :  And  that,  at  the  said  meeting,  the  several  letters  were  read,  and  the 
several  questions  were  asked,  and  the  sexeral  answers  thereto  were  given,  and  the  said 
statements  were  made,  which  were  mentioned  in  the  said  words  in  the  declaration 
alleged  to  have  been  printed  and  published  by  the  defendant,  and  which  said  words  so 
printed  and  published  cont;iineil  and  were  a  true  report  and  account  of  all  that  was 
said  or  done  at  the  .said  meeting  ;  and_the  matters  and  things  therein  contained  of  and 
concerning  the  plaintiff's,  and  of  and  concerning  them  in  their  said  trade,  were  and 
are  true. 

The  plaintiff's  took  issue  upon  both  these  pleas  (a). 

(a)  The  plaintiff's  also  demurred  to  the  second  plea,  alleging  for  cause  "  that  the 
plea,  although  it  does  not  deny  that  the  libel  was  published  in  the  sense  attributed  to 
it  by  the  declaration,  does  not  shew  any  facts  which  justify  the  publication  of  it  in 
that  sense ;  for,  it  does  not  she\v  that  the  plaintiff's  were  cognisant  of  and  had 
sanctioned  the  improper  and  fraudident  conduct  of  their  agent  at  Guildford  which  is 
mentioned  in  the  libel,  and  that  they  were  accustomed  to  carry  on  their  trade  there 
improperly  and  fraudulently.  ' 

The  defendant  joined  in  demurrer,  the  points  marked  for  argument  on  his  part 
being, — "  1.  That  the  second  plea  is  good,  inasmuch  as  it  shews  that  the  statements 
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[108]  The  faiiso  was  tried  liefdre  \\'illes,  ,^.,  ;il  the  siltinj^s  in  Loii<loii  after  last 
Trinity  Term. 

It  appeared  that  the  plaiiitill's  and  tlie  defendant  were  rival  coal-merchants.  On 
the  part  of  the  defendant,  it  was  submitted,  that  the  libel  did  not  impute  personal 
miseondnct  to  the  ])laiiitiH's,  hut  only  to  their  agent ;  and  that,  although  the  innuendo 
stated  that  the  defendant  meant  to  impute  to  the  plaintiffs  that  they  had  .sanctioned 
the  fraudulcTit  and  imjiropcr  conduct  of  their  agent,  and  the  defendant  Ijy  his  plea  of 
justitieation  adopted  tliut  construction  of  the  libel,  still  he  was  not  bound  to  prove  it. 

The  learned  judge,  however,  ruled  that  the  defendant  having  by  his  plea  alleged 
that  the  fraud  of  their  agent  was  sanctioned  by  the  plaintiti's,  he  must  prove  it:  and 
he  told  the  jury  that  they  must  find  for  the  plaintiffs,  unless  they  wei-c  satislied  that 
the  defendant  liaiLshewn  some  complicity  on  their  part  in  the  misconduct  and  fraud 
imputed  to  their  agent. 

The  jury  returned  a  verdict  for  the  plaintiff's,  damages  40s. 

Byles,  Serjt.  (with  whom  was  Colliei-,  Q.  C,  and  Unthank),  now  moved  for  a  new 
trial,  on  the  ground  of  misdirection.  The  question  is,  whether  the  libel  imputes 
personal  miseondnct  to  the  plaintiffs,  or  only  imputes  fraud  and  misconduct  to  their 
agent,  and  whether  the  record  is  so  framed  that  it  was  necessary  for  the  defendant, 
in  order  to  support  his  justification,  to  prove  that  the  plaintiff's  were  cognisant  of 
luid  sanctioned  the  alleged  fraud.  The  innuendo  is,  "meaning  thei'eby  that  the 
])laintiffs  were  cognisant  of  and  had  sanctioned  improper  and  fraudulent  conduct  by 
their  agent  at  (Juildford,  and  were  accustomed  to  cany  on  their  said  trade  there 
iniproijcrly  and  fi'audiilently."  The  defendant  by  his  plea  follows  the  iniuiendo,  and 
says  that  the  co.'ds  delivered,  as  men-[109]-tioned  in  the  libel,  were  inferior  in  quality, 
as  the  plaintiff's  well  knew,  and  deficient  in  weight.  The  real  issue  is,  does  the  alleged 
libel  state,  or  by  fair  inference  imply,  that  the  Messrs.  Prior  weie  personally  guilty  of 
fraud  in  the  transaction,  or  cognisant  of  and  participant  in  the  fi'aud  of  their  agent. 
Since  the  Cotnmon  Law  Procedure  Act  (a),  it  is  not  ncces.sary  to  prove  the  whole  plea. 

Cresswell,  J.  I  cannot  entertain  the  slightest  douljt  that  the  libel  in  question 
does  impute  to  the  plaintiff's  complicity  with  theii'  agent, — peisonal  misconduct  and 
fraud.  It  begins  with  these  words  "The  way  in  which  Messrs.  Prior  do  things  at 
(4uildford  !  ! "  and  ends  with  a  recommendation  of  one  of  the  guardians  to  "  have 
nothing  more  to  do  with  Messrs.  Prior." 

W'li.LES,  J.  I  thought  the  defendant  was  very  fortunate  to  have  a  verdict  against 
him  foi-  'lOs.  only. 

Rule  refused. 


[110]    Attwood  and  Others  v.  Emery.     Nov.  7,  1856. 

[S.  C.  20  L.  J.  C.  P.  73 ;  5  W.  Ti.  19.     Commented  on,  Ifi/dmulic  Emjinemiui 
Company  v.  M'JInJ/ie,  1878,  4  Q.  V>.  I).  070.] 

A  contract  by  a  maTuif.ictnrer  to  furnish  certain  specified  goods  "as  soon  as  possible," 
means,  within  a  reasonable  time,  i-egard  being  had  to  the  manufacturer's  ability  to 
produce  them,  and  the  orders  he  may  already  have  in  hand. 

This  was  an  action  for  not  accepting  and  paying  for  goods  contracted  for. 
The  first  count  of  the  declarati<jn  stated,  that  it  was  agreed  by  and  between  the 
plaintiff's  and  defendant,   that  the  plaintiff's  should  as  soon   as   po.ssible  send   to  the 

made  in  the  alleged  libel  are  trne.  2.  That  the  alleged  libel  on  the  face  of  it  show.s 
that  no  fraud  of  which  the  plaintiff's  were  personally  cognisant  is  imputed  to  thetn. 
;}.  That,  notwithstanding  the  01st  section  of  the  Common  Law  Procedure  Act,  IM'jJ 
(15  &  10  Vict.  c.  70),  the  plaintiff's  cannot  enlai-ge  the  sense  of  a  written  libel  like  that 
rleclared  on  and  set  out  verbatim.  4.  That  the  plea  aff'ccts  to  justify  merely  the 
printing,  Ac.  of  the  very  words  used,  and  does  not  justify  the  sense  imputed,  su])pos- 
ing  \hat,  in  a  casi-  like  the  piescnt,  such  sense  can  by  imiiirudo  lie  cuiried  beyond  the 
meaning  of  the  words  themselves." 

(a)  See  l.^'j  .\;  10  Vict.  c.  76,  ss.  61,  70,  77. 
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defendant,  at  the  Cooperage,  Blackwall,  350  Ijuudles  of  iron  hoops,  each  bundle  to 
contain  twenty-four  hoops  of  certain  sizes  specified  in  the  order  for  the  said  hoops, 
dated  the  30th  of  November,  1855,  also  200  bundles  of  iron  hoops,  each  bundle  to 
contain  forty-eight  hoops  of  certain  sizes  specified  in  the  said  order,  and  each  of  the 
said  550  bundles  to  be  firmly  tied  with  rope-yarn  ;  and  that  the  defendant  should 
accept  the  said  bundles  of  hoops,  and  pay  the  plaintiffs  for  the  same  so  much  as  they 
should  be  reasonably  worth.  A\erment,  that  the  plaintiffs  did  all  things  necessary 
for  them  to  do,  and  were  ready  and  willing  to  do  all  things  necessary  for  them  to  be 
ready  and  willing  to  do,  to  entitle  them  to  have  the  agreed  bundles  of  iron-hoops 
accepted  and  paid  for  by  the  defendant  as  agreed,  and  that  the  time  for  doing  so  elapsed 
before  this  suit :  Bi-each,  that  the  defendant  made  default  in  accepting  and  paying  for 
the  said  hoops  as  agreed,  and  would  not  accept  the  same,  or  any  part  thereof  ;  whereby 
the  plaintiff's  not  only  lost  all  the  benefits  and  pi'ofits  which  would  have  accrued  to 
them  from  the  performance  of  the  said  agreement,  but  were  put  to  great  trouble,  costs, 
and  damages,  and  did  much  work,  and  consumed  much  time  of  their  servants  in  and 
about  sending  the  said  hoops  according  to  the  said  agreement,  and  taking  the  same 
awa}'  from  the  said  cooperage,  and  storing  and  keeping  the  same,  when  re-[lll]-fused 
bj'  the  defendant,  and  used  and  occupied  much  valuable  store-room  in  so  storing  and 
keeping  the  same. 

The  <leclaration  also  contained  counts  for  work  done  and  materials  provided, 
goods  sold  and  delivered,  goods  bargained  and  sold,  interest,  and  money  due  on 
accounts  sUited. 

The  defendant  pleaded, — first,  to  the  first  coun.t,  that  it  was  not  agreed  by  or 
between  the  plaintiffs  and  defendant  in  manner  and  form  as  in  that  count  alleged,  — 
secondly,  to  the  first  count,  that  the  plaintiffs  did  not,  according  to  the  said  agreement 
in  the  said  first  count  mentioned  in  that  behalf,  as  soon  as  possible,  according  to  the 
true  intent  and  meaning  of  the  same  agreement,  send  to  the  defendant  at  the  said 
Cooperage,  Blackwall,  such  bundles  of  iron-hoops  as  they  ought  to  have  sent  according 
to  the  saifl  agreement  in  that  behalf,  or  any  part  thei'eof,  nor  were  they  ready  and 
willing  so  to  do, — thirdly,  to  the  residue  of  the  declaration,  never  indebted.  Upon 
these  pleas  the  plaintiff's  joined  issue. 

The  cause  was  tried  before  AVilles,  J.,  at  the  sittings  at  Westminster  after  the  last 
term.  The  facts  were  as  follows : — The  plaintiffs  are  iron-merchants  carrying  on 
business  under  the  name  of  "  The  Weardale  Iron  Company,"  and  having  extensive 
works  at  Darlington  and  at  Ferry  Hill,  and  also  a  counting-house  and  place  of  business 
at  White  IJon  Wharf,  Uppei'  Thames  Street,  London.  The  defendant  is  a  cooper 
carrying  on  business  at  Blackwall.  In  November,  1855,  the  defendant,  having  entered 
into  a  contract  with  government  for  a  large  number  of  casks  to  be  furnished  within  a 
limited  time,  called  at  the  plaintiffs'  counting-house  in  Upper  Thames  Street,  and  asked 
the  plaintiff's'  manager  within  what  time  he  could  execute  an  order  foi'  iron-hoops. 
The  manager,  referring  to  a  former  transaction  with  them,  on  which  occasion  the  order 
had  been  executed  within  fi\'e  weeks,  said  they  would  not  exceed  that  time.  [112] 
Shorth'  afterwards,  viz.  on  the  30th  of  November,  the  defendant  instructed  his  clerk 
to  send  to  the  plaintiffs'  counting-house  a  written  order  for  the  quantity  of  hoops 
required  (about  15  tons),  which  was  done,  the  letter  requesting  the  plaintiffs  to  deliver 
them  as  soon  as  possible. 

On  the  7th  of  January,  1856,  the  defendant  wrote  to  the  plaintiffs'  manager,  saying 
that  the  hoops  must  be  delivered  immediately,  or  he  must  decline  taking  them ;  and, 
the  time  for  the  execution  of  his  contract  with  the  government  having  expired,  the 
defendant  w-as  compelled  to  obtain  the  hoops  elsewhere,  and  on  the  28th  of  January 
he  sent  them  the  following  letter. 

"Cooperage,  Blackwall,  Jan.  28,  1856. 
"  The  Weardale  Iron  Company. 
"Agent,  Mr.  Trowbridge. 

"Sir, — In  consequence  of  your  not  delivering  the  hoops  ordered,  accoafing  to  time, 

em  elsewhere. 
William  Emery." 


I  shall  not  lie  able  to  take  them,  as  I  have  been  oltliged  to  get  them  elsewhere. 


To  this  the  defendant  on   the    31st  of   January  received  from  Trowbridge   the 
following  reply  : — 
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"The  Weardale  Ii-oii  Company,  Wliitc  Lion  W'liaif, 
"  Upper  Thames  Street,  Jan.  30,  IfiOG. 
"  Mr.  W.  Emery. 

"Dear  Sir, — Had  your  note  eountermandini;  your  order  for  lioops  arrived  before 
they  were  made,  we  would  gladly  have  cancelled  it,  as  we  are  so  full  of  orders  foi- 
hoops,  it  would  have  been  a  relief  to  us  ;  liut  they  are  now  all  made,  and  at  some  con- 
siderable extra  expense.  A  portion  have  l)een  forwarded  per  rail,  and,  we  presume, 
delivered  to  you,  they  having  arrived  at  King's  Cross  yesterday  morning  :  the  remainder 
will  follow  immediately.  "For  The  Weakdale  Ikon  Company, 

"  R.  Trowbridge." 

[113]  About  one  third  of  the  hoops  were  sent  by  Trowbridge  to  the  defendant's 
cooperage  on  the  -Ith  of  February,  another  third  on  the  10th,  and  the  remainder  in 
the  begiiniing  of  March  ;  l)ut  the  defendant  declined  to  receive  them,  alleging  that 
there  had  been  unreasonable  delay. 

There  was  no  evidence  to  shew  that  there  had  been  any  undue  delay  in  putting 
the  work  in  hand  :  but  it  was  suggested,  that,  if  the  plaintiH's  had  put  aside  all  other 
business  for  the  purpose  of  attending  to  the  defendant's  oi'der,  they  might  have 
completed  it  much  sooner  than  they  did. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  they  were  by  the  terms  of  the 
contract  only  bound  to  deliver  the  hoops  within  a  reasonable  time,  regard  being  had 
to  the  means  they  had  of  executing  the  ordei',  and  the  quantity  of  work  they  might 
happen  to  have  in  hand. 

For  the  defendant  it  was  submitted,  that,  "  to  be  delivered  as  soon  as  possible  " 
meant  something  more  than  "  within  a  reasonable  time  ; "  and  that,  to  entitle  them 
to  recover,  the  plaintiffs  were  bound  to  shew  that  they  had  used  due  diligence  to 
complete  the  order  without  delay. 

The  learned  judge  told  the  jury  that  the  defendant  must  be  bound  by  the  terms 
of  his  written  orfler  ;  that  the  words  "  as  soon  as  possil)le  "  must  be  taken  with  reference 
to  the  means  of  the  parties  employed,  the  capacity  of  their  works,  and  the  amount  of 
orders  in  hand  for  other  persons  ;  and  that,  in  effect,  it  meant  "  within  a  reasonable 
time."  But  he  reserved  leave  to  the  defendant  to  enter  a  verdict  if  the  court  should 
be  of  opinion  either'  that  the  plaintiffs  were  bound  to  pi'oeure  the  articles  elsewhere 
if  they  were  unable  to  make  them  themselves  at  once,  or  that  they  were  bound  to 
lay  aside  e\'ery  other  woi'k  in  order  to  proceed  to  the  execution  of  the  particular 
contract. 

The  jury  returned  a  verdict  for  the  plaintiff's,  damages  751. 

[114]  Petersdorff  (with  whom  was  Bylos,  Serjt.)  now  moved,  pui'suant  to  the 
leave  reserved,  to  enter  a  vei-dict  for  the  defendant,  or  for  a  new  trial  on  the  ground 
of  mi.sdirection.  The  question  is,  what  is  the  meaning  of  the  words  "as  soon  as 
po.ssiblc."  The  expiration  is  one  that  is  susceptible  of  several  ditlerent  significations. 
It  might  mean  one  thing  as  applied  to  a  small  manufacturer,  and  something  \ery 
different  in  the  case  of  persons  like  the  plaintiffs,  who  have  a  large  number  of  men 
and  numerous  mechanical  appliances  and  facilities  at  their  dispo.sal.  [Cresswell,  J. 
In  general,  I  should  s;iy  that  "as  soon  as  possible"  means  no  more  than  "without 
unreasonable  delay."]  It  clearly  nnist  have  meant  in  this  case,  seeing  the  purpo.se 
for  which  the  goods  were  wanted,  something  moie  prompt  than  that.  [Cresswell,  .1. 
Do  you  contend  that  the  plaintilVs  were  bound  to  lay  aside  all  other  woi'k  in  order  to 
proceed  at  once  to  exc-cute  this  contract  f  ]  It  may  be  that  they  were  bound  to  do  so, 
or  to  decline  to  receive  the  order.  The  defendant  was^entitled  to  have  his  orflei'  executed 
at  least  with  the  same  amoinit  of  dispat<'h  that  any  other  manufacturer,  with  the  .same 
means, would  have  used.  The  plaiiititls  gave  no  evidence  as  to  what  sle])s  were  t.iken  on 
receipt  of  the  order  :  they  should  iit  least  have  shewn  that  they  had  made  some  efforts 
to  execute  it  within  a  reasonable  time.  [W'illes,  .1.  No  eviilence  was  given  on  either 
side  as  to  the  extent  of  plaintiffs'  works.  The  agent  who  received  the  ordei'  proved 
that  he  sent  it  down  to  the  inanufactory  at  once.  It  was  not  suggested  that  tlie 
plaintiffs  did  not  make  out  a  piima  facie  case.]  Suppose  a  builder  were  employed  to 
build  a  house,  in  terms  similar  to  those  used  here,  would  the  construction  of  the  eon- 
tiacl  depend  upon  the  pecuniary  capability  of  the  party  to  furnish  materials  and  l.ibour? 
Would  not  the  true  test  be,  the  lime  within  whii-li  similar  work  i-ould  be  executed  by 
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a  person  possessing  all  the  ordinal  v  means  and  appliances  and  the  leqaisite  coniniaml 
of  capital  1 

[115]  Cress\\t;ll,  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this  case. 
By  the  terms  of  the  contract  tendeied  to  the  plaintiff's'  agent,  the  hoops  were  to  be 
furnished  "  as  soon  as  possible."  My  Brother  Willes  reserved  leave  to  the  defendant 
to  move  to  enter  the  verdict  for  him,  if  the  court  should  be  of  opinion  either  that  the 
plaintifl's  were  bound  to  prociue  the  goods  elsewhere  if  they  were  not  themselves  in 
a  position  to  execute  the  order  at  once,  or  that  the  plaintiffs  were  bound  to  proceed 
at  once  to  its  execution,  laying  aside  all  other  orders  they  might  have.  I  think 
neither  of  these  is  the  true  construction  of  this  contract.  Mr.  Petersdoift'  has  argued 
this  case  upon  an  assumption  that  the  plaintiff's'  engagement  was,  to  execute  the  work 
with  more  speed  than  would  have  been  required  had  the  words  been  "  within  a 
reasonable  time."  If  that  had  been  so,  the  contract  must  have  lieen  very  differently 
framed  from  that  now  before  us.  If  the  defendant  had  intended  to  have  the  hoops 
within  a  limited  time,  he  should  have  taken  care  to  express  himself  accordingly.  I 
think  this  contract  means  no  more  than  a  reasonable  time,  regard  being  had  to  the  plain- 
tiff's' facilities  and  extent  of  business,  and  to  the  contracts  they  already  had  in  hand. 

WiLLi.\MS,  J.  I  am  of  the  same  opinion.  Substantially,  the  leave  reserved  was, 
to  entei'  a  verdict  for  the  defendant  if  the  court  should  be  of  opinion  that  the  plain- 
tiff's by  their  acceptance  of  the  contract  bound  themselves  to  execute  the  order  as 
soon  as  it  could  by  possibility  be  executed,  and  without  reference  to  prior  orders. 
To  that  view  I  cannot  accede.  My  Brother  Willes  in  substance  told  the  jury  that 
the  plaintiflTs  were  entitled  to  recover,  if  they  thought  the  contract  had  been  performed 
within  a  reasonable  time,  regard  being  had  to  other  orders  which  they  might  pre- 
viously ha\e  received.  It  seems  to  me  that  that  was  perfectly  right.  The  plain- 
[116]-tiff's  could  not  be  supposed  to  be  contracting  without  regard  to  orders  which  they 
had  already  received,  and  which  were  entitled  to  prioi-ity  of  execution.  It  might  be 
that  the  plaintiff's'  engagements  were  such  as  to  protract  the  performance  of  the  con- 
tract beyond  all  reasonable  bounds.  That,  however,  is  not  suggested  here.  I  must 
say  I  think  a  man  is  not  justified  in  accepting  orders  which  he  knows  he  will  be 
unable  to  execute  for  years,  or  for  a  period  which  a  jur\'  could  ha\e  no  difficulty 
in  pronouncing  to  be  unreasonable. 

Crowdek,  J.  I  also  am  of  opinion  that  the  acceptance  of  this  order  in  the  vague 
terms  in  which  it  was  given,  only  bound  the  plaintiffs  to  take  care  that  they  were 
guilty  of  no  unreasonable  delay  in  its  execution.  It  is  contended  that  my  Brother 
Willes  misdii-ected  the  jury,  in  referring  to  the  ability  of  the  parties  contracting,  and 
not  to  the  general  ability  of  the  trade.  I  think  he  was  quite  right.  How  can  it  be 
supposed  for  a  moment  that  the  contracting  parties  meant  the  performance  of  the 
contract  should  depend  upon  anything  but  what  the  plaintiffs  themselves  could  do'? 
The  words  "as  soon  as  possible"  clearly  meant  "as  soon  as  you  possibly  can."  Nor 
can  I  undei-stand  how  it  can  reasonably  be  suggested  that  either  party  contemplated 
that  the  plaintiff's  were  to  put  aside  any  other  engagement,  in  order  that  this  particular 
one  should  be  performed.  If  the  defendant  had  desired  to  have  the  goods  by  a 
limited  time,  he  should  have  taken  care  to  give  a  more  limited  order. 

Willes,  J.  I  concur  with  the  rest  of  the  court  in  thinking  that  there  should  be 
no  rule  in  this  case.  The  case  put  by  my  Brother  Williams,  of  a  manufacturer 
delaying  the  execution  of  an  order  for  several  years,  would  amount  to  a  business 
impossibility. 

Rule  refused. 


[117]    Finney  v.  The  Hon.  Brownlovv  Thojia.s  Montague  Cecil,  commonly 
CALLED  Lord  Brownlow  Cecil.    Nov.  7,  1856. 

[S.  C.  -26  L.  J.  C.  P.  53 ;  5  W.  E   19] 

To  a  declaration  bj^  an  indorsee  of  a  promissory  note  for  10001.,  made  by  the  defen- 
dant, payable  to  one  John  Jackson  Lee,  the  defendant  pleaded  his  discharge  under 
the  insolvent  debtors  act  1  &  "2  Vict.  c.  110.  The  entry  in  the  defendant's  schedule, 
by  which  it  was  sought  to  support  this  plea,  was, — "James  Jackson  Lee,  of,  &c., 
10001.,  the  amount  of  my  bond  given  by  me  to  this  creditor  for  7251.  money  lent," 
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iV'c.  'I'lu!  name  of  the  [)l;iiiitili',  uiio  oliiimed  as  indorsee  of  the  note,  did  not  nppeiir 
in  tlie  schedule  :it  all : — Held,  not  a  sufficient  description  of  the  debt  to  sustain 
the  plea. 

The  declaration  sfcited  that  the  defendant,  on  the  8th  of  May,  1849,  by  his 
promissory  note,  now  overdue,  promised  to  pay  to  Mr.  John  Jackson  liCe,  or  order, 
lOOOl.,  with  lawful  interest  for  the  same,  eight  months  after  date,  and  the  said  John 
Jackson  Lee  indorsed  the  same  to  the  [jlaintill',  but  the  defendant  did  not  'pay  the 
.same;  and  the  plaintifl"  also  sued  the  defendant  for  money  payalile  by  the  defendant 
to  tlie  j)laintifV  for  money  found  to  he  due  from  tlie  defendant  to  the  plaintiff'  on 
accounts  stated  between  them. 

The  defendant  pleaded, — fiist,  never  indebted, — secondly,  that  the  note  was 
altered  in  a  material  part  after  the  making  thereof, — tliirdly,  that  theretofore,  and 
i)efoi-e  the  commencement  of  this  suit,  to  wit,  on  the  15th  of  February,  1854,  by  a 
eei'tain  order  of  adjuflication  then  in  that  behalf  made  by  the  county-coui't  of  Kent 
holflen  at  Dover,  the  defendant  was  duly  dischai-ged  according  to  an  act  of  parliament 
passed  in  the  session  of  parliament  holden  in  the  first  and  .second  years  of  Her  present 
Majesty,  intituled,  &c.  [c.  110],  and  a  certain  act  passed  in  the  session  of  parliament 
liolden  in  the  tenth  and  ele\enth  years  of  Her  present  Majesty,  intituled  "  An  act  to 
abolish  the  court  of  review  in  bankruptcy,  and  to  make  alterations  in  the  jurisdiction 
of  the  courts  of  l)ankruptey  and  court  for  relief  of  insolvent  debtors"  [c.  102],  which 
said  order  still  remains  in  force. 

Replication,  that  the  defendant  was  not  by  the  said  order  in  the  third  plea  men- 
tioned discharged  accoiding  to  the  said  statutes  of  or  from  the  said  causes  of  action 
[118]  in  the  said  declaration  mentioned,  or  from  any  or  either  of  them,  as  alleged. 
Issue. 

The  particulars  of  demand,  delivered  pursuant  to  a  judge's  order,  were  as 
follows : — 

"Principal  due  on  a  promissory  note  for  lOOOl.,  dated  the 
8th  of  May,  1 849,  made  by  the  defendant  in  favoui'  of 
Mr.  John  Jackson  Lee,  and  payable  with  interest  at  eight 
months  after  date,  indorsed  to  the  plaintitl  .  .      £1033     6     8 

Interest  on  the  said  sura  of  10331.  (is.  8d.  at  51.  percent,  per 
annum  from  the  11th  of  Jamiary,  1850,  to  the  7th  of 
January,  1856,  the  date  of  the  writ  .  .  .  309     8     7 

Notarial  charges  on  the  dishonor  of  the  said  note     .  .  0     8     6 


£1343     3     9 


"The  plaintiff  also  claims  interest  at  51.  |)er  cent,  jier  annum  on  the  above  sum  of 
10331.  6s.  8d.  from  the  date  of  the  writ  until  the  day  of  payment  or  judgment. 
Dated,  &c." 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after  last  Trinity 
Term.  The  evidence  as  to  the  second  plea  failed.  In  support  of  the  third  plea,  an 
extract  from  the  defendant's  schedule  was  put  in,  in  which  the  debt  supposed  to  repre- 
sent the  claim  in  this  action  was  entered  as  follows  :  — 

"  Mr.  James  Jack.son  Ijcc,  solicitor,  45  Regent  Square,  (Jiay's  Inn  Lane,  Middlesex, 
or  the  said  Mr.  James  Evelyn,  (iuard.s'  Ghil),  Pall  Mall,  Middlesex."  "  lOOOl.,  the 
amount  of  my  bond  given  l)y  me  to  this  ci-editor  for  7"J5l.  money  lent  by  him  to  me, 
conditioned  for  payment  of  iTilerest  thereon  at  the  rate  of  51.  per  cent,  until  the 
Ijrincipal  was  paid.  ALso  3751.  advanc('d  by  this  creditor  [119]  to  me  on  a  bill  of 
exchange  for  5ii01.,  to  which  myself  and  Mr.  James  I'^vclyn,  creditor  44,  were  jointly 
])arty,  he  in<lorsing  the  same  for  my  acconnnodation.  To  fuither  secure  the  lirst- 
named  sum,  I  gave  this  creditor  a  policy  of  assurance  for  lOOOl.  eli'ected  on  my  life,  in 
(I  believe)  the  Rock  Life-Assurance  Company,  of  Uridge  Street,  lilackfriiirs,  London, 
as  is  fully  set  forth  in  my  s])ccial  balance-sheet." 

Tiie  order  of  adjudication  was  also  put  in,  from  wiiic'h  it  aiipearcd  that  the  defen- 
dant obtained  his  discharge  on  the  15th  of  February,  1854. 

It  was  also  [ji'oved,  tliat,  shortly  after  the  note  became  due,  the  plaintitl  wi-ote  to 
the  defendant  demanding  payment. 
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The  learned  judge  directed  a  verdict  for  the  plaintiff  for  the  amount  claimed,  viz. 
13681.,  reserving  leave  to  the  defendant  to  move  to  enter  the  verdict  for  him  if  the 
court  should  be  of  opinion  that  the  debt  in  question  was  sufficiently  described  in  the 
defendant's  schedule. 

Byles,  Serjt.  (with  whom  was  Lush),  now  moved  for  a  rule  nisi  aecordinglv.  The 
question  turns  upon  the  69th  and  75th  sections  of  the  1  &  2  Vict.  c.  110.  By  the 
former,  the  insolvent  is  required,  within  fourteen  days  next  after  the  making  of  the 
vesting  order,  to  deliver  in  to  the  court  a  schedule  containing,  amongst  other  things, 
"  a  full  and  true  description  of  all  debts  due  or  growing  due  from  such  prisoner  at  the 
time  of  making  such  order,  and  of  all  and  every  person  and  persons  to  whom  such 
prisoner  shall  be  indebted,  or  who  to  his  knowledge  or  belief  shall  claim  to  be  his 
creditors,  together  with  the  nature  and  amount  of  such  debts  and  claims  respectively, 
distinguishing  such  as  shall  be  admitted  from  such  as  shall  be  disputed  by  such 
prisoner."  And  the  75th  section  pi-ovides  that  the  adjudication  of  the  commissioner, 
adjudging  that  such  prisoner  shall  be  discharged  from  custody  and  entitled  to  the 
beneKt  of  [120]  the  act,  shall  operate  his  discharge  "as  to  the  several  debts  and  sums 
of  monej'  due  or  claimed  to  be  due  at  the  time  of  making  such  vesting  order  as  afore- 
said from  such  prisoner  to  the  several  persons  named  in  his  schedule  as  creditors  or 
claiming  to  be  creditors  for  the  same  respectively,  or  for  which  such  persons  shall 
have  given  credit  to  such  prisoner  before  the  time  of  making  such  vesting  order  as 
aforesaid,  and  which  were  not  then  payat>le,  and  as  to  the  claims  of  all  other  persons, 
not  known  to  such  prisoner  at  the  time  of  such  adjudication,  who  maj'  be  indorsees 
or  holders  of  any  negotiable  security  set  forth  in  such  schedule  so  sworn  to  as  afore- 
said." The  question  i.s,  whether  the  entry  in  the  schedule  is  a  sufficient  description  of 
the  note  declared  on,  or  a  wilfully  inaccurate  statement,  and  one  calculated  to  mislead. 
It  caimot  be  denied  that  the  defendant  at  one  time  knew  that  the  note  was  in  the 
hands  of  the  plaintiff.  The  mere  circumstance  of  his  calling  it  a  bond  in  the  schedule 
would  not  matter,  if  it  had  remained  in  the  hands  of  the  person  named.  Nor  is  the 
misnomer,  "James"  for  "John,"  of  much  importance.  But  the  greater  difficulty  is 
the  absence  of  all  mention  of  Finney's  name  :  and  even  that  would  not  be  material,  if 
he  knew  not  nor  had  the  means  of  knowing  that  Finney  was  an  indorsee.  [Cress- 
well,  J.  The  instrument  is  not  properly  described.  Have  you  any  case  to  warrant 
the  motion  !]  There  is  no  case  precisely  in  point,  or  even  very  near  the  present. 
[Crowder,  J.  This  clearly  is  not  "a  full  and  true  description,"  within  the  69th 
section  (a).]  The  69th  section  does  not  relate  to  negotiable  securities.  [Willes,  J. 
This  is  not  "a  negotiable  security  set  forth  in  the  schedule,"  within  s.  75.] 

Per  Curiam.     There  is  no  ground  whatever  for  this  motion. 

Kule  refused. 


[121]     Barber  v.  Brown  and  Another.     Xov.  14,  1856. 

[S.  C.  26  L.  J.  C.  P.  41  ;  3  Jur.  N.  S.  IS ;  5  W.  E.  79.] 

In  1811,  W.  L.,  being  possessed  of  certain  premises  under  leases  which  would  expire 
at  Midsummer,  1854,  granted  to  T.  and  E.,  respectivelv,  an  annuity  of  '2221.  4s.  5d. 
for  three  lives,  to  secure  which  he  granted  to  each  of  them  an  underlease  of  the 
same  premises  for  forty-three  years,  if  the  lives,  or  the  sur\avor  of  them,  should  so 
long  endure. — In  1827,  the  premises  in  the  annuity-deeds  mentioned  were  assigned 
to  the  plaintiff  for  the  residue  of  the  terms  granted  to  W.  L.,  subject  to  the  annuities 
to  T.  and  E.,  and  to  the  underleases  for  securing  the  same. — In  1825,  T.  and  E. 
were  let  into  possession  of  the  premises  so  underlet  to  them;  and,  in  1830,  the 
plaintiff  became  tenant  to  them  of  part  of  the  premises  at  the  rent  of  5501.,  payable 
to  them  in  equal  moieties. — T.,  the  last  survivor  of  the  cestuis-que-vie  in  his  annuity- 
deed,  died  in  1851  ;  and,  from  the  time  of  his  death,  down  to  the  time  of  the 
expiration  of  the  leases  granted  to  \V.  L.,  one  W.  E.,  as  their  agent,  applied  for  and 
received  the  rent  of  5501.  from  the  plaintiff  for  them  and  the  representative  of  E., 
and  accounted  for  a  moiety  to  each  of  them, — deducting  certain  payments  thereout 
in  I'espect  of  ground-rent,  rates,  taxes,  insurance,  repairs,  and  commission  : — Held, 

(a)  See  Hoyles  v.  Blore,  14  M.  &  W.  387. 
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that  the  plaintiff  was  entitled,  in  an  action  fur  money  had  and  recei\cd,  to  recover 
back  the  snms  so  paid  by  him  under  the  mistaken  impression  that  the  right  to 
receive  them  still  continued, — deducting  only  the  sinns  jjaid  by  the  agent  in  respect 
of  ground-rent,  rates,  and  taxes. 

This  was  an  action  bi-ought  to  recover  l)ack  a  certain  sum  alleged  bv  the  plaintiff 
to  have  been  paid  b\'  him  to  the  defendants  for  rent  of  ceitain  piemises  after  the  title 
of  the  defendants  to  the  pi-emises  had  expired. 

The  declaration  was  for  money  received  by  the  defendants  to  the  plaintiff's  use. 
Tiie  plaintiti' by  his  particulars  of  demand  claimed  a  sum  of  16.501.  in  respect  of  si.x 
lialf-yearly  payments  of  27-51.  each  "  for  I'ent  supposed  to  be  payalile  to  the  defendants 
for  ceitain  piemises  in  Tiiames  Stieet  known  as  Lingham's  Warehouses,  in  the  occuim- 
tion  of  the  plaintiff,"  between  the  1st  of  November,  1851,  and  the  30th  of  May,  1854. 

The  defendants  pleaded, — first,  never  indebted, — secondly,  a  set-off  for  money 
paid  by  the  defendants  for  the  plaintiff' at  his  request,  and  for  money  found  to  be  due 
from  the  plaintiff  to  the  defendants  on  accounts  stated  between  them, — thirdly,  that 
the  debts  and  claims  in  the  declaration  mentioned  were  at  all  times  due  from  and 
existed  against,  and  still  were  due  from  and  existed  against  the  defendants,  jointly 
with  others,  and  not  from  or  against  the  defendants  alone  ;  and  that  the  plaintiff, 
[122]  at  the  commeurement  of  the  suit,  was  and  still  remained  indebted  to  the  defen- 
dants and  the  said  others  in  an  amount  equal  to  the  plaintiff's  claim,  for  monev  payable 
Ijy  the  plaintiff  to  the  defendants  and  the  said  others  before  the  suit,  for  money  paid 
by  them  for  the  plaintiff  at  his  request,  and  for  money  found  to  be  due  from  the 
plaintiff  to  the  defendants  on  accounts  stated  between  them,  which  amount  the  defen- 
dants and  the  said  others  were  willing  to  set  off  against  the  plaintiff's  claim. 

The  particulars  of  the  defendants'  sct>off  were  as  follows  : — 

"Michaelmas,  ls51.  £     s.    d. 

To  cash  paid  half-year's  ground-rent  due  Michaelmas  to  S.  Wilkes,  Esq., 

less  property-tax 
Ditto,  ditto,  Hyde's  trustees,  net 
Insurance  of  the  property  to  Michaelmas,  1852  . 
Tithe,  half-year  due  Christmas,  1850 
Michaelmas,  1851 

Poor-rates,  July,  1851     . 

Property-tax  (Ship  Afloat),  i  quarters,  March,  1851 
Land-t;ix,  two  quarters,  September,  1851 
Police-rate,  one  (quarter,  Lady  Day,  1851   . 

Midsummer,  1851 

Michaelmas,  1851 
Ward-rate,  one  year,  Christmas,  1850 

Water-rate,  two  quarters  due  at  Midsummer 
Consolidated  rate,  1851       .... 
Ditto,  ditto  ..... 

Sewer- rate,  1851 

Carpenter's  account         ..... 

Commission,  and  stamps  .... 

Lafiy  Day,  1852. 

To  cash,  paid  half-year's  rent  due  to  Byde's  trustees 

Ditto,  ditto,  to  il.  Wilkes,  Esq.  .... 

Kates,  as  under, — 

Ilousc-tax,  4  quarters,  Lady  Day,  1852 

LaTid-ta.x,  2  quarters,  Lady  Day,  1852  . 

Sewer-rate,  ditto  .... 

Consolidated-rate,  1852 

Poor-rate,  FebruaiT,  1852 

f'hurch-i'ate,  1851 

[123]  Church-rate,  1852 

Watcr-ratc,  Christmas,  1851 
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Folice-rate,  Christmas,  1851 
Ditto,  Lady  Day,  1852   . 
Ward-rate,  1851      . 


£  s.  d. 

2  0  7^ 

2  0  7J 

1  7  1 
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Carpenter,  small  repairs.  ..... 

Clarke  allowance,  5s. ;  Raymond  account,  5s.  6d. 

Commission,  and  stamps  ...... 

Michaelmas,  1852. 

To  cash  paid  half-year's  ground-rent  dne  Michaelmas  to  the  trustees  of 

Byde  (less  pi-operty-ta.x)  ...... 

Ditto,  ditto,  J.  Wilkes,  Esq.       ...... 

liates. 

Tithe,    2    quarters   due    Christmas,    1851,    121.;    Mid- 
summer, 1852,  121.      .  .  .  .  .  £24     0     0 


68  15  11 

0  11  9 

0  10  6 

18     2  0 
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Police,  1  quarter.  Midsummer,  1852 
1  quarter,  Michaelmas,  1852 
Consolidated  rate,  1852. 
Poor-rate,  August,  1852 . 
Water-i-ate,  2  quarters,  Midsummer,  1852 


2  0  7i 

2  0  7| 

12  3  9" 

16  17  6 

0  15  0 


Insurance  of  the  premi.ses  to  Michaelrasis,  1853  .  .  .  . 

Carpenter,  for  generally  repairing  woodwork  throughout,  52  Thames 

Street  ........ 

Ditto,  ditto         ........ 

Commission,  and  stamps  ...... 

Lady  Day,  1853. 

To  cash  paid   half-year's   moiety  ground-rent    due    Lady 

Day,  1853,  to  J." Wilkes,  Esq.' (net)        .  .  ".    £71      7     2 

Ditto,  ditto,  Byde's  trustees  .  .  .  .       71     7     2 


57  17  6 

IG     0  0 

2  12  5 

0  16  9 

17   16  9 


Rates,  as  under, — 

Property-tax,     house    and     warehouse,  four 

quarters,  Lady  Day,  1852    .              .  .  £15     8 

Ditto,  Lady  Day,  1853              .              .  .     15     8 


1-12   14     4 


Ditto,  Ship  Afloat,  four  quarters.  Lady  Day, 

1852  .  .  .  .  .£113     3 

Ditto,  Lady  Day,  1853  .  .  .     1      13     3 


Tithe,  two-quarters,  Christmas,  1852 
Water-rate,  ditto    .... 
Land-tax,  wai'ehouso,  two  quarters, 

Sep.,  1852  .  .  .£9     0  11 

House        .  .  .  .297 


£30  16     0 


3     6     6 

12     0     0 

0  15     6 


£11    10     6 

[124]  r)itto,  house  and  warehouse,  t  wo  quarters, 

Lady  Day,  1853       .  .  .  .      11   10     6 


Police,  one  quarter,  Christmas  to  Lady  Day,  1853 
Church-rate  .  .  .  .  . 

House-tax,  four  quarters,  Lady  Day,  1853  . 


23     1  0 

2   14  2 

11     5  0 

1    17  6 


Jewson  allowance,  4s.  2cl.,  5s.,  Howard  ditto,  10s.  6d.,  liiiymond  account. 

Is.  6d.,  Bloomfield  account,  3s.  4d.      . 
Buzzard  account,  external  painting  52  Lower  Thames  Street 
Smith,  account  for  sundry  repairs,  and  cleaning  ditto    . 
Commission,  and  stamps  ...... 

Michaelmas,  1853. 

To  cash  paid  half-year's  ground-rent  due  to  J.  ^Vilkes,  Esq.,  for  moiety 

of  premises  (less  property-tax)  ..... 
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injj  moiety  (less  property-tax) 
Riites,  as  under, — 

Poor-rate  made  Septembei-,  1853 
Tithe,  half-year,  Midsummer     . 
Water,  Midsummer 

Police,  one  quarter.  Lady  Day,  1853     . 
Ward,  one  year,  1852    . 
Police,  one  (piarter,  Midsummei',  1853  . 
Ditto,  Michaelmas,  1853 
Property -tax,  one  year,  1853     . 
Sewer,  one  year,  1853   . 
Consolidated,  half-year,  1853     . 
Ditto,  ditto 

Insuiance  of  the  property  to  Michaelmas,  1854 

Verry,  account  for  printing,  &c. 

Nicholson,  sundry  repairs 

Smith,  repairing  roof,  &e 

Commission,  and  stamps 

Lady  Day,  1854. 

To   cash,    paid    one    moiety   of  ground-rent  ti 

property -tax)  .... 
Ditto,  ditto,  Byde's  trustees 
liates,  as  under, — 

Property-tax,  4  quarters,  Michaelmas,  1854 
Poor-rate,  September,  1853 
Ditto,  March,  1854 
Police-rate,  Christmas,  1843     . 
Ditto,  Lady  Day,  1854 
^\'ard,  one  quarter,  Christmas . 

[125]  Land-tax,  Septembei',  1853 
Ditto,  Lady  Day,  1854 

Church-rate,  1854  .  .  . 

Tithe,  half-year,  Christmas,  1853 
Ditto,  one  ([Uarter,  Lady  Day,  1854     . 

House-tax   four  (juartcrs.  Lady  Day,  1854 
Water-rate,  Christmas,  1853    . 
Ditto,  Lady  Day,  1854 

Sewei-,  1854  .... 

Consolidated,  six  months,  1854 

Propert3'-tax,  Ship  Afloat,  four  i|uai-ters,  I. 

Raymond,  account 

Carpenter's  account 

To  business  account 

To  ciiinnnssidn.  and  stamps 

The  cause  was  tried  before  .Tervis,  C.  J.,  at  the  sittings  aftci'  liii.iry  Term,  1851), 
and  a  verdict  fo\uid  for  the  |)laiutill'  for  the  damages  in  the  declaration,  subject  to  tiic 
following  case  :  — 

The  plaintilV  is  a  warcliousukeeper  carrying  on  business  in  Lower  Thames  Street, 
London.    The  defendants  are  executors  of  .lohu  Thackeray,  late  of  Lewish.im,  deccjised. 

On  the  11th  of  January,  lSll,one  William  l,iugliam  was  possessed  under  two 
leases  dated  respectively  the  15th  of  August,  I7'J4,  and  Dtli  of  January,  1795,  for  two 
certain  terms  of  years,  both  of  which  expired  at  .Midsummer,  1854,  of  certain  premises 
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ill  the  city  of  London,  of  \vhich  certiiiii  warehouses  called  Lingham's  Warehouses, 
formed  part ;  and  bj'  indenture  of  that  date,  in  consideration  of  the  sum  of  20001.,  he 
granted  to  the  said  John  Thackeray  an  annuity  of  2221.  is.  5d.  for  the  lives  of  the 
said  John  Thackeray,  of  one  Elizabeth  Yar-[126]-iiold,  and  of  one  Samuel  Thackeray, 
and  for  the  lives  and  life  of  the  survivors  and  survivor  of  them,  payable  ([iiarterly, 
and  without  any  deduction  on  account  of  any  present  or  future  taxes,  charges,  or 
impositions  whatsoever  except  property-tax  or  income-tax  :  and,  for  securing  the  .same, 
he  demised  to  the  said  John  Thackeray  the  said  premises,  including  Lingham's 
Warehouses,  for  the  term  of  forty-three  years  from  the  10th  of  January,  1811,  if  the 
said  John  Thackeray,  Elizalieth  Yaniold,  and  Samuel  Thackeray,  or  the  survivors  or 
survivor  of  them,  should  so  long  live. 

By  another  indenture,  of  the  11th  of  January,  1811,  the  said  AVilliam  Linghani, 
in  consideration  of  another  sum  of  20001.,  granted  to  one  Kalph  Ellis  another  similar 
annuity  of  2221.  4s.  5d.  during  the  lives  of  the  said  Kalph  Ellis,  and  his  sons  Henry 
Ellis  and  Kalph  Ellis,  and  the  survivors  and  survivor  of  them  :  and,  for  securing  the 
same,  he  demised  to  the  said  Ralph  Ellis  the  same  premises,  including  Lingham's 
Warehouses,  for  the  term  of  forty-three  years  from  the  said  10th  of  January,  1811,  if 
the  said  Ralph  Ellis,  and  his  sons  Henry  Ellis  and  Ralph  Ellis,  or  the  survivors  or 
survivor  of  them,  should  so  long  live. 

By  indenture  of  as.sigiiment,  bearing  date  the  14th  of  March,  1817,  the  said 
William  Lingham  assigned  the  said  premi.ses  for  the  whole  residue  of  his  term  and 
interest  therein,  subject  to  the  said  annuities  and  terms  of  years  for  securing  the  same, 
to  John  Kew  and  William  Kew,  as  a  security  for  a  certain  debt  of  21()8l.  Gs.  5d.  then 
due  from  the  said  \\  illiam  Lingham  to  the  said  Messrs.  Kew,  and  interest ;  and  also 
to  secure  such  further  sum  and  interest,  not  e.\:ceeding  43171.  10s.  (Jd.  (being  the 
amount  which  the  said  John  Kew  and  AVilliam  Kew  were  liable  to  pay  to  the  Bank 
of  England  on  account  of  the  said  William  Lingham),  as  the  said  John  [127]  Kew 
and  William  Kew  might  pay  to  the  Bank  of  England  for  the  said  William  Lingham. 

By  an  agreement  in  writing  bearing  date  the  10th  of  May,  1824,  made  between 
the  said  John  Kew  and  William  Kew  of  the  one  part,  and  Thomas  Lingham,  a  sou 
of  the  said  William  Lingham,  of  the  other  part,  — reciting  that  there  remained  due  to 
the  said  John  Kew  and  William  Kew,  upon  or  by  virtue  of  their  said  assignment, 
by  the  said  William  Lingham,  the  sum  of  57051.  3s.  8d.,  principal  money,  with  the 
sum  of  13831.  l)s.  6d.  for  interest  on  the  same,  and  that  the  .said  Thomas  Lingham 
had  agreed  with  the  said  John  Kew  and  \\'illiam  Kew  for  the  purchase  of  the  said 
debt  of  57051.  3s.  8d.  and  all  interest  then  due  and  thereafter  to  become  due  thereon, 
at  the  price  of  11501.  ;  and  reciting  that  he  had  paid  the  sum  of  5501.  in  part  of  the 
said  purchase-money, — the  said  John  Kew  and  William  Kew  se\erally  agreed  with 
the  said  Thomas  Lingham,  that,  on  payment  of  the  further  sum  of  600l.,  they  would, 
at  the  costs  of  the  said  Thomas  Lingham,  and  by  such  assurances  as  he  or  his  counsel 
should  acquire,  assign  to  him,  his  executors,  administrators,  or  assigns,  the  .said  debt 
of  57051.  3s.  8d.  and  all  interest  due  and  to  become  due  in  respect  thereof,  and  also 
the  said  indenture  of  the  14th  of  March,  1817,  and  all  benefit  and  advantage  thereof, 
and  of  the  trusts  therein  contained  :  and  the  said  Thomas  Lingham  agreed  on  or 
before  the  1st  of  Jul}'  then  next  to  pay  the  said  sum  of  6001.  upon  having  such 
assignment  executed  as  thereinbefore  agreed. 

Messrs.  Kew,  by  deed  bearing  date  the  25th  of  May,  1824,  assigned  all  their 
personal  estate  to  George  Augustus  Lingham,  Charles  Dixon,  and  John  Abbott,  for 
the  benefit  of  their  creditors.  They  had  previousl}'  deposited  the  assignment  of  Mr. 
AVilliam  Lingham's  leases  with  Messrs.  Dixon  &  Morgan,  as  a  security  for  a  consider- 
able debt  owing  to  them. 

[128]  William  Lingham  died  in  1825,  having  made  his  will,  and  thereof  appointed 
his  sons,  the  said  Thomas  Lingham  and  George  .\ugustus  Lingham,  and  his  daughter, 
Sarah  Crowley,  executors  and  executrix.  Mrs.  Crowley  renounced  probate  ;  and  the 
two  sons  duly  proved  the  will  on  the  14th  of  November,  1825. 

On  the  3rd  of  December,  1825,  Thomas  Lingham  became  bankrupt;  and  William 
Simpson  was  appointed  .sole  assignee  of  his  estate  and  effects,  under  a  commission  of 
bankruptcy  issueil  against  him  ;  and  tlie  usual  assignment  was  made  to  the  said 
William  Simpson. 

Shortly  after  the  death  of  William  Lingham,  and  before  his  will  was  proved,  the 
ground-rents  due  from  William  Lingham  in  resjject  of  the  premises  comprised  in  the 
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amiuity-dceds  being  greatly  in  arrear,  an  arrangement  was  come  to  for  discharging 
the  same,  and  for  other  matters,  by  an  agreement  !)eanng  date  the  25th  of  October, 
lS2o,  between  the  said  John  Thackeray  and  Kalph  J^llis,  and  the  said  Thomas 
Lingham,  George  Augustus  Lingham,  and  one  liichani  Ellis,  of  which  the  following 
is  a  copy  : — 

"In  consideration  of  each  of  the  undersigned  John  Thackeray  and  Ralph  I'^llis 
having,  at  the  instance  and  recjucst  of  us  the  undersigned  Thomas  Lingham,  George 
Augustus  Lingham,  anil  Richard  Ellis,  and  each  and  every  of  us,  agreed  to  advance 
and  pay  to  Mr.  R.  Hains  as  the  agent  of  the  ground-landlords  of  the  premises  on 
lease  to  tlic  late  Mr.  William  Lingham,  lialf  (making  together  the  full  amount)  of  the 
ground-rents  due  at  Michaelmas  last,  and  of  one  year's  insurance  to  that  time, — each 
moiety  amounting  to  the  sum  of  3421. ;  and  in  order  to  induce  each  of  them  the  said 
John  Thackeray  and  Ralph  Ellis  so  to  do,  we,  the  said  Thomas  Lingham,  George 
Augustus  liingham,  and  Richard  Ellis,  do  hereby  jointly  and  severally  engage  and 
undeitake  with  each  of  them  the  said  John  Thackeray  and  [129]  Ralph  Ellis,  that 
the  will  of  the  said  William  Lingham  shall  be  proved  in  the  Prerogative  Court  of 
Canterljury  within  fourteen  days  from  this  time  ;  and  that  one  moiety  of  the  money 
now  due  to  the  estate  of  the  said  William  Lingham  from  the  commissioners  of  His 
Majesty's  Customs  for  rent  of  part  of  the  said  jjremises,  and  also  one  moiety  of  all 
othei'  rents  now  due  ami  hereafter  to  become  due  in  I'espect  of  the  .said  premises,  shall 
in  the  first  instance  be  applied  in  pa\'ment  to  each  of  them  the  said  John  Thackeray 
and  Raljih  Lllis  of  his  .said  siun  of  .'U2l.,  with  interest  thereon,  at  the  rate  of  51.  per 
centum  per  annum,  from  the  date  of  the  advancement  thereof  by  each  lespectively  of 
them  the  said  John  Thackeray  and  Ralph  Ellis ;  and  that  the  said  leasehold  premises 
shall  be  chargeable  with  the  same  sums  and  interest ;  and  also  that  both  moieties  of 
the  residue  of  the  same  rents  and  profits  shall  in  the  next  place,  and  after  payment 
of  the  ground-rents  and  taxes  payable  thereout,  be  applied  in  manner  following,  that 
is  to  .say,  one  moiety  in  payment  and  discharge  of  the  present  arrears  of  the  annuity 
granted  to  each  of  them  the  said  John  Thackeray  and  Ralph  Ellis  l)y  the  said  William 
Lingham,  and  charged  upon  the  same  premises,  and  all  the  future  and  growing  pay- 
ments of  the  same  annuity  ;  and  that  possession  of  such  parts  of  the  said  leasehold 
jjremises  as  are  in  hand  shall  this  day  be  delivei'cd  to  the  .said  John  Thackeray,  as 
having  the  prior  legal  title  to  the  possession  or  receipt  of  the  rents  of  the  premises ; 
but  all  the  rents  and  profits  applicable  to  the  ])aymcnt  of  the  saiil  annuities  or  either 
of  them  shall  Ijc  applied  in  payment  and  discharge  of  Iwtli  of  the  said  annuities  pari 
passu,  that  is  to  say,  by  an  equal  pound-rate :  And  this  undertaking  shall  be  n 
sufficient  authority  and  consent  and  direction  to  and  for  the  tenants  of  such  parts  of 
the  .said  leasehold  estates  as  are  in  the  possession  of  tenants,  foi'  paj'ing  their  arrears 
and  future  and  [130]  growing  payments  of  their  lents  to  the  said  John  Thackeray, 
to  be  by  him  applicfl  for  the  purposes  af(jresaid  :  And  also  that  the  costs  and  charges 
of  the  .said  John  Thackeray  and  li'alph  LIlis  of  and  occasioned  by  the  negotiation  and 
attendances  upon,  and  correspondence  with,  Mr.  Broughton,  Messrs.  I<]llis  ifc  Co.,  and 
Messrs.  Sherwood  ife  Son,  which  have  led  to  this  arrangement,  and  also  the  costs  of 
this  undertaking,  and  consef|uential  thci-con  (not  exceeding  in  the  whole  the  sum  of 
(iOOI.),  shall  lie  ))aid  and  discharged  out  of  the  rents  and  profits  of  the  .said  leasehold 
estates,  and  shall  be  a  charge  on  the  said  leasehold  estates  and  the  rents  and  profits 
thereof ;  and  that,  for  the  purpose  of  securing  the  said  several  sums  of  3421.  and  3421., 
and  the  said  costs  and  charges,  an  underlease  or  underleases,  and  not  an  a.ssignment 
by  way  of  mortgage,  and  at  a  pepper-corn  rent,  shall,  at  our  costs  and  charges,  be 
executed  to  the  said  John  Thackoiay  and  Ralph  I'lllis  respectively,  or  to  a  trustee  for 
them  and  him  respectively  ;  but  that  the  sum  to  be  .secured  to  each  of  them  the  said 
John  Thackciay  and  Ralph  I'^llis  for  the  .said  sum  of  3121.  and  his  shai'c  of  such  costs 
and  charges,  shall  not  exceed  in  the  whole  the  sum  of  '.)42l.'' 

In  |)ursuance  of  the  said  agreement  of  the  25tii  of  (Jctobcr,  lti25,  the  .said  Jolm 
Thackeray,  on  oi'  aViout  the  flate  thereof,  paid  one  of  the  said  sums  or  moieli(>s  of 
3421.,  and  also  the  sum  of  ()31.  3s.  7.',(l.,  being  a  moiety  of  the  costs  and  charges 
mentioned  iji  the  said  agreement. 

By  another  memorandiun,  made  on  the  saifl  25th  of  OcUjiier,  1825,  the  .said  Geoi'gc 
Augustus  Lingham  and  Thomas  Lingham  authorised,  impoweied,  and  r(^i|Ucsted  tlie 
said  John  Thackeray  and  Ralph  Mllis  to  pay  to  the  rector  of  the  ])arisli  in  whicii  the 
said  premises  included  in  the  said  annuity  securities  were  situate,  certain  arrears  of 
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tithe  due  in  respect  of  and  chargeable  upon  the  said  premises,  and  agreed  that  they 
might  retain  what  the}'  [131]  should  so  pay  out  of  -any  moneys  which  might  come  to 
their  oi'  either  of  their  hands  under  their  several  securities,  from  the  said  late  William 
Linghani,  or  under  the  Hrst-nientioned  agreement  of  the  25th  of  October,  1825. 

The  said  John  Thackeray,  in  pursuance  of  this  recjuest  and  agreement,  paid  to  the 
said  rector  sums  amounting  to  901.  2s.  8d.,  being  a  moiety  of  the  said  arrears  of  tithe. 

The  said  Ralph  Ellis,  in  pursuance  of  the  said  agreement  of  the  25th  of  October, 
1825,  and  memorandum  of  the  said  date,  made  similar  payments  of  other  sums  or 
moieties  of  3421.,  631.  3s.  Tid.,  and  901.  2s.  8d.,  at  the  same  times  and  on  the  same 
accounts  as  the  payments  so  made  by  the  said  John  Thackeray. 

By  an  indenture  under  seal,  bearing  date  the  11th  of  October,  1826,  made  between 
the  said  George  Augustus  Lingham  and  Thomas  Lingham,  therein  described  as 
executors  of  William  Lingham,  of  the  first  part.  Stover  >Smith,  sole  assignee  of  the 
estate  and  efiects  of  the  said  George  Augustus  Lingham,  under  a  commission  of  bank- 
ruptc}'  against  him,  of  the  second  part,  William  Simpson,  sole  assignee  of  the  estate 
and  efl'ects  of  the  said  Thomas  Lingham  under  the  said  commission  of  bankruptcy 
against  him,  of  the  third  part,  the  said  John  Thackeray  and  Ralph  Ellis  of  the 
fourth  part,  and  Joseph  Barber  (the  plaintiff)  of  the  fifth  part, — reciting,  amongst 
other  things,  that,  in  pursuance  of  the  said  agreement  of  the  25th  of  October,  1825, 
the  said  John  Thackeray  and  R;dph  Ellis  had  severally  paid  the  said  sums  of  3421. 
each,  and  that  the  said  John  Thackeray  had  been  duly  let  into,  and  had  ever  since 
continued  in,  the  possession  of  such  parts  of  the  said  leasehold  premises  as  were  in 
hand,  and  into  the  receipt  of  the  rents  and  profits  of  such  parts  of  the  said  premises 
as  were  tenanted, — the  above-named  plaintiff  became  tenant  to  John  Thackeray  of  a 
portion  of  the  premises  comprised  in  the  annuity-deeds  until  the  25th  of  March,  1827, 
and  thenceforth  as  yearly  [132]  tenant,  but  so  as  not  to  exceed  twenty-one  years 
from  the  date  of  the  deed,  and  to  be  determinable  by  a  half-year's  notice  by  the  said 
John  Thackeray  or  the  said  plaintiti',  as  therein  mentioned,  at  a  yearly  rent  of  4091. : 
And  b}'  the  said  indenture  it  was  agreed  and  declared  between  the  said  Thomas 
Lingham,  George  Augustus  Lingham,  John  Thackeray,  and  Ralph  Ellis,  that  the  said 
yearly  rent  of  4091.  reserved  to  the  said  John  Thackeray  as  aforesaid  should  he  paid, 
applied,  and  disposed  of,  in  the  first  place  in  payment  of  the  ground-rents,  and  all 
taxes,  rates,  tithes,  and  assessments  which  should  from  time  to  time  become  due  in 
respect  of  the  premises  thereby  demised,  duiing  the  term  thereby  granted  ;  in  the 
second  place,  in  payment  of  1501.,  and  no  more,  being  a  sum  which  the  said  John 
Thackera}'  and  Ralph  Ellis  had  agreed  might  be  paid  out  of  the  rents  and  profits  of 
the  said  premises  towards  putting  the  same  in  repair,  and  to  be  applied  for  that 
purpose  and  no  other ;  and  lastlv,  in  such  payments,  and  for  such  purposes,  as 
according  to  the  true  intent  and  meaning  of  the  said  agreement  bearing  date  the 
25th  day  of  October,  1825,  were  agreed  to  be  paid.  [A  copy  of  this  deed  accompanied 
the  case.] 

By  indenture  of  the  19th  of  June,  1827,  made  between  Messrs.  Kew  of  the  first 
part,  Messrs.  Dixon  &  Morgan  of  the  second  part,  George  Augustus  Lingham,  Charles 
Dixon,  and  John  Abbott,  assignees  of  Messrs.  Kew,  of  the  third  part,  M'illiam  Simpson, 
assignee  of  Thomas  Lingham,  of  the  fourth  part,  Thoracis  Lingham  of  the  fifth  part, 
and  Joseph  Barljer,  the  plaintiff,  of  the  sixth  part  (but  which  was  not  executed  by 
the  said  George  Augustus  Lingham), — reciting  the  said  agreement  of  the  10th  of  May, 
1824,  between  the  said  John  Kew  and  William  Kew  of  the  one  part,  and  the  said 
Thomas  Lingham  of  the  other  part ;  and  reciting  the  bankruptcv  of  the  said  Thomas 
Lingham,  and  the  appointment  of  the  said  William  Simpson  as  assignee  as  aforesaid  ; 
and  that  the  plain-[133]-tifl'  had  contracted  with  the  said  Messrs.  Dixon  it  Morgan, 
and  with  the  said  \Villiam  Simpson,  for  the  purchase  of  their  several  and  i-espective 
rights  and  interests  as  thereinbefore  recited,  of  and  in  the  said  debt  secured  by  the 
said  deed  of  mortgage  of  the  14th  of  March,  1817,  which  then  amounted  to  the  sum 
of  56921.  19s.  lid.,  and  of  all  interest  due  and  to  become  due  in  respect  thereof,  and 
of  the  said  securities  for  securing  the  same,  at  or  for  the  price  of  5001., — it  was 
witnessed  that  the  said  premises  comprised  in  the  said  annuity-deeds  were  (in  con- 
sideration of  5001.  paid  by  the  plaintiff,  viz.  one  moiety  thei'eof  to  Morgan  ,fc  DLxon, 
and  the  other  moiety  to  William  Simpson,)  assured  in  manner  therein  expressed,  by 
the  parties  of  the  first,  second,  third,  fourth,  and  fifth  parts,  to  the  plaintiti'  for  the 
residue  of  the  said  leases  granted  to  the  said  \\'illiam  Lingham,  subject  to  the  annuities 
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to  Messrs.  Thackeray  and  Ellis,  and  to  the  said  under-leases  for  securing  the  same, — 
upon  trust  for  securing  to  the  plaintifl"  the  principal  money  secured  by  the  indenture 
of  the  Itth  of  March,  1817,  and  interest.  [A  copy  of  this  deed  also  accompanied 
the  case.] 

By  an  indenture  made  and  dated  on  the  2.Jth  of  April,  1839,  between  the  said 
George  Augustus  Liughani  and  Thomas  Liiigham,  described  as  executors  of  William 
Lingham,  of  the  first  part,  Thcjmas  TurnbuU  of  the  .second  part,  and  the  plaintiH'  of 
the  third  part, — and  which  recited  and  recognized,  amongst  other  things,  the  said 
agreement  of  the  10th  of  May,  1.S2-1,  and  the  said  payment  l)y  the  said  Thomas 
Lingham  of  the  said  sum  of  5501.  in  part  payment  for  the  purcha.se  of  the  said  debt 
of  57051.  3s.  8d.  and  interest,  and  the  indenture  of  the  19th  of  June,  1827, — certain 
premises,  being  other  than  those  included  in  the  said  annuity  securities,  were  con- 
veyed to  the  plaintiff,  as  therein  mentioned,  in  consideration  of  the  sum  of  9601.,  part 
of  the  mortgage  debt  secured  by  the  said  deed  of  the  14th  of  March,  1817,  and  [134] 
claimed  b\'  the  plaintiff  to  be  due  from  the  said  executors  of  the  said  William  Lingham 
to  him  the  plaintiff  under  and  by  virtue  of  the  .said  last  mentioned  deed,  and  of  the 
said  agreement  of  the  lOlh  of  May,  1824:,  and  deeds  of  the  25th  of  May,  1824,  and 
the  19th  of  June,  1827.  And  the  said  indcntui'c  contained  a  proviso  that  nothing 
therein  contained  should  be  constiued,  deemed,  or  taken  in  any  manner  to  prejudice 
or  otherwise  to  affect  the  right  of  the  plaintiff,  his  executors,  administratoi-s,  or  assigns, 
to  the  interest  then  due  and  owing  on  the  said  mortgage  debt  or  sum  of  57051.  3s.  8d., 
or  to  the  sum  of  47451.  3s.  Sd.  (being  the  Ijalance  of  the  said  mortgage  debt,  after 
deducting  thereout  the  said  purchase  money  or  sum  of  9601.),  or  to  the  interest  thence- 
forth to  become  due  for  the  same,  or  to  his  or  their  rights  or  remedies  against  the 
said  premises  comprised  in  the  s.aid  indentures  of  lease  of  the  15th  of  August,  1794, 
and  9th  of  January,  1795,  or  either  of  them,  for  the  recovery  thereof. 

The  plaintitl  continued  tenant  to  John  Thackeray  under  the  deed  of  the  11th  of 
October,  1826,  luitil  some  time  in  the  year  1830,  when  his  tenancy  under  that  lease 
was  put  an  end  to,  on  his  becoming  tenant  of  the  premises  included  in  that  lease, 
together  with  other  portion  of  the  premises  comprised  in  the  annuit^'-deeds,  and 
callefl  Ijingham's  W'arehouse.s,  at  the  rent  of  5501. 

There  was  no  written  agreement  for  this  new  tenancy,  nor  does  it  appear  who 
was  or  were  the  demising  party  or  parties,  or  what  were  the  terms  of  it,  except  as 
may  be  inferre<l  from  the  facts  herein  stated,  or  by  the  payments  of  rent  hereinafter 
mentioned. 

TBis  rent  was  regularly  paid  by  the  plaintiff  until  Lady-Day,  1854,  to  an 
auctioneer  and  agent  of  the  name  of  William  Ellis,  who  received  it  as  agent,  during 
Mr.  Thackeray's  life,  for  him  and  Mr.  Jialph  Ellis,  or  his  representative,  in  e([ual 
moieties  ;  and  the  form  of  the  icceipts  given  by  him  was  as  follows  : — 

[135]  "  Received  of  Joseph  Barber,  Esq.,  the  sum  of  2751.,  two  quarters'  rent  due 
at  ,  for  Lingham's  Warehouses,  Lower  Thames  Street. 

"  WiLLiAJi  Ellis,  agent  for 
"Messrs.  Tilvckekay  and  Ellis." 

John  Thackeray  was  the  last  of  the  cestin's-que-vie  mentioned  in  his  annuity-deed, 
and  died  in  .May,  1851.  The  defendants  were  his  executors;  and,  from  the  time  of 
his  death,  that  is,  for  six  half-years,  Mr.  William  Ellis  regularly  applied  for  and 
received  the  rent  of  5501.  (amounting  to  1G501.)  as  agent  for  them  and  for  the  reprc- 
sentiitive  of  Mr.  Ralph  Ellis,  and  accounted  for  it  to  them  in  equal  moieties. 

By  reason  of  the  payments  and  deductions  mentione<l  in  the  particulars  of  .set-off, 
neither  the  .said  John  Thackeiay  and  Ralph  Ellis,  noi'  the  representatives  of  either  of 
them,  had  ever  on  any  occa.sion  ai'tually  recci\cd  a  nuiicty  nf  the  entire  aiudiuit  <if 
rent  paid  liy  the  plaintilV. 

The  amount  actually  ])aid  over  by  William  I'iUi.s  in  rcs])ect  of  the  .said  six  half- 
years  mentioned  in  the  pLiintiir's  partic'ulars  is,  tiie  sum  of  6061.  16s.  9.',d.,  an<l  no 
nioic,  being  the  balance  of  all  the  rents  paid  l)y  tlie  plaintiH'  and  by  tenants  of  other 
[larts  of  the  premises  included  in  the  .said  annuity  securities.  This  sum  of  6061.  16s.  9^d. 
was  paid  by  William  I'^llis  to  the  ilefendaiits,  and  to  the  representative  of  Mr.  Ralph 
Ellis,  in  etjual  moieties. 

The  connnission  charged  by  William  Ellis  upon  tiic  rents  rcccixcd  during  tiie  said 
six  half-years  amounts  to  the  sum  of  lOMl.  lOs.  9d. 
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The  portion  of  the  said  sum  of  6061.  16s.  9id.  .so  paid  over  by  the  said  "William 
Ellis,  which  the  defendants  allege  is  atti-ibutaljle  to  or  derived  from  the  rent  paid  by 
the  plaintiir,  is  the  sum  of  .5341.  16s.  7d.,  and  no  more,  having  i-egard  to  the  pro- 
portion of  the  charges  and  outgoings  which  is  attrilsutable  to  the  portion  of  the 
premises  held  liy  the  plaintiff.  This  last  statement  of  [136]  amount  is  not  admitted 
by  the  plaintiff,  but  is  inserted  as  explanatory  of  the  case, — being  the  supposed 
amount,  oi'  thereabouts. 

The  last  survivor  of  the  cestuis-que-vie  in  Ellis's  annuity -deed  died  in  1847. 

The  plaintifl'  was  not  aware  until  after  the  last  i)ayment  of  rent,  in  1854,  that  all 
the  cestuis-que-vie  in  the  annuity-deeds  were  dead.  Upon  this  being  discovered,  the 
attorneys  for  the  plaintiff  made  a  written  demand  on  the  defendants  to  refund  the 
rents  of  the  premises  in  Lower  Thames  Stieet,  which  the  plaintiff  alleged  that  the 
defendants  had  improperly  received  since  their  testator's  death  ;  and,  such  demand 
not  l)eing  complied  with,  this  action  wa.s  commenced. 

At  the  date  of  the  agreement  of  the  2.5th  of  October,  1825,  there  was  an  arrear  of 
1661.  13s.  4d.  on  account  of  the  annuity  granted  to  the  said  John  Thackeray,  and  an 
arrear  of  the  same  amount  on  account  of  the  annuity  granted  to  the  said  Kalph  Ellis. 

From  the  date  of  the  said  agreement,  until  the  deaths  of  the  said  Ralph  Ellis  and 
of  the  said  John  Thackeray  respectively,  the  airears  of  the  said  aiuuiities  respectively 
continually  increased. 

At  the  time  of  the  death  of  the  said  John  Thackeray,  the  arrears  of  his  said 
annuity, — irrespective  of  the  sums  of  3421.,  631.  3s.  7Ad.,  and  901.  2s.  8d  paid  by  him 
as  aforesaid,  and  which  three  sums  the  defendants  allege  remained  unpaid,  l)ut  which 
the  plaintiff  alleges  were  satisfied  out  of  the  moiety  of  the  rents  of  the  property,  in 
pursuance  of  the  terms  of  the  said  agreement  of  the  25th  of  October,  li'<25, — amounted 
to  a  sum  much  larger  than  the  said  sum  of  16501.  paid  by  the  plaintiff  in  respect  of 
the  said  six  half-years  mentioned  in  the  particulars  of  demand. 

In  like  manner,  at  the  time  of  the  death  of  the  said  John  Thackeray,  a  considerable 
sum  (much  exceeding  a  moiety  of  the  said  sum  of  16501.)  was  due  to  the  repre-[137]- 
sentative  of  the  said  Ralph  Ellis,  for  arrears  of  his  said  annuity,  irrespecti\e  of  the 
said  sums  of  3421.,  631.  3s.  7|d.,  and  901.  2s.  8d.  paid  liy  the  said  Ralph  Ellis  as  afore- 
said, and  which  the  defendants  allege  remained  unpaid,  but  which  the  plaintiff'  alleges 
were  satisfied  out  of  the  moiety  of  the  rents  of  the  property,  in  pursuance  of  the 
terms  of  the  said  agreement  of  the  25th  of  October,  1825. 

The  sums  paid  to  the  said  John  Thackeray  and  Ralph  Ellis  and  his  representative, 
under  their  securities,  during  the  period,  amounted  to  49421.  13s.,  and  were  paid  to 
them  in  equal  moieties. 

Mr.  William  Ellis,  the  auctioneer,  received  the  rents  of  the  other  premises  com- 
prised in  the  annuity  deeds  for  the  defendants  and  Mr.  James  Walter  Elley  Ellis,  the 
representative  of  Mr.  Ralph  Ellis  ;  and  on  their  behalf  he  paid,  on  account  of  the 
premises  comprised  in  the  said  deeds,  including  those  occupied  by  the  plaintiff,  and 
for  which  he  paid  rent  as  aforesaid,  the  ground-rent,  rents,  taxes,  tithes,  and  other 
charges  and  outgoings,  including  some  repairs  which  are  specified  in  the  particulars 
of  set-oft',  and  which  the  defendants  claim  the  right  to  set  off  or  deduct. 

The  ground-rents  mentioned  in  the  particulai-s  are  those  reserved  by  the  said 
original  leases  of  1794  and  1795.  The  taxes  and  rates  there  mentioned  were  paid  on 
behalf  of  the  defendants  and  the  said  James  Walter  Elley  Ellis,  as  the  premises  were 
let  tax  and  rate  free  ;  and  the  premises  in  respect  of  which  the  said  ground-rent, 
taxes,  and  rates  were  paid,  were  liable  to  and  charged  with  the  same  :  and  the  other 
monej's,  for  insurance  and  repairs  and  otherwise  there  mentioned,  with  the  exception 
of  the  commission,  were  paid  for  the  necessary  protection  and  maintaining  of  the 
premises. 

The  defendants  allege,  but  the  plaintiff  does  not  admit,  that  the  portion  of  the 
items  comprised  in  the  said  particulars  of  set-off',  which  arises  in  respect  of  the 
pre-[138]-mises  occupied  by  the  plaintiff' is,  the  sum  of  11151.  3s.  5d. 

The  court  was  to  be  at  liberty  to  draw  any  inferences  of  fact  from  the  above 
statement.  Either  party  was  to  be  at  liberty  to  refer  to  the  documents  accompanying 
the  case. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is  entitled  to 
recover  back  from  the  defendants  the  amount  of  rent  paid  liy  him  to  the  .said 
Mr.  ^Villiam  Ellis,  as  the  agent  of  the  defendants  and  Mr.  James  Walter  Elley  Ellis, 
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since  the  death  of  the  last  of  the  cestuis-(|iie-vic,  viz.  the  sum  of  1G.501.,  or  any 
portion  thereof. 

If  the  court  is  of  opinion  that  the  plaintiff  is  entitled  to  recover  in  this  action, 
then  the  verdict  is  to  be  entered  for  such  sum  as  the  court  shall  direct ;  and,  if  the 
court  directs  that  all  or  any  of  the  payments  made  hy  Mr.  William  Ellis,  so  far  as 
they  are  applicable  to  the  premises  for  which  the  plaintitl'  has  paid  the  rent,  are  to  be 
deducted,  tlien  that  proportion  can  be  ascertained  Ijy  the  referee  alread}'  appointed. 

If  the  couit  thinks  the  action  not  maintainable,  the  verdict  now  entered  is  to  be 
set  aside,  and  a  verdict  entered  for  the  defendants,  with  costs. 

Cleasby  (with  whom  was  Hugh  Hill,  Q.  C),  for  the  plaintifl"(a)'.  The  first  half- 
year's  rent  whicli  was  paid  after  [139]  the  death  of  the  last  of  the  ccstuis-que-vie, 
having  been  paid  to  the  agents  of  the  defendants  and  J.  W.  E.  Ellis  under  a  mistake 
of  facts, — in  ignorance  of  their  right  to  receive  the  rent  having  terminated, — the 
plaintiff  is  clearly  entitled  to  recover  it  back.  He  was  guilty  of  no  laches.  The 
demand  of  the  rent,  the  person  demanding  it  coming  armed  with  power  to  distrain  if 
it  is  not  paid,  amounting  to  an  assertion  on  the  part  of  the  agent  that  the  state  of 
things  upon  which  the  right  to  demand  it  was  founded  continued  to  exist,  it  cannot 
be  said  that  the  plaintiff  was  guilty  of  laches  in  making  the  payments,  or  that  he  was 
bound  to  make  any  previous  inquiry  :  llasscr  v.  WaUi^i,  1  Salk.  28.  Indeed,  it  might 
almost  be  said  that  the  money  was  obtained  by  means  of  a  statement  which  was  untrue  : 
Polkill  V.  Walter,  3  B.  &  Ad.  114;  Crock/ard  v.  Winter,  1  Campb.  124.  [Crowder,  J. 
The  case  does  not  state  that  the  agent  made  any  false  representation.]  But  he 
regulai-ly  demanded  the  rent ;  and  that  amounts  to  an  assertion  that  he  had  a  right  to 
claim  it,  and  at  all  events  gets  rid  of  the  objection  that  the  payments  were  voluntary. 
Nor  can  it  be  objected  here  that  the  action  for  money  had  and  received  will  not  lie 
for  the  purpose  of  trying  the  title  to  land.  In  Chitty  on  Contracts,  4th  edit,  (by 
Kussell),  p.  .52.S,  it  is  .said  :  "  The  title  to  land  oi-  to  an  incorporeal  hereditament  cannot 
be  tried  in  this  action  :  and,  accoi'dingly,  where  rents  are  received  under  an  adverse 
holding  or  po.ssession,  or  by  a  person  claiming  title  to  land,  Init  having  no  title,  an 
action  for  money  had  and  i-eceived  is  not  the  proper  remedy  against  the  party  thus 
wrougfullv  obtaining  such  rents:  Limlon  v.  Iluoper,  Cowp.  414;  Cunningliam,  v. 
la«-[140]-rt')(/,:,  1  Bac.  Abr.  260  ;  Clarame  v.  Marshall,  2  C.  &  M.  495,  502.  But, 
where  a  tenant,  having  paid  rent  to  A.,  was  ejected  at  the  suit  of  a  third  person,  who 
afterwards  recovered  mesne  profits  from  him  for  the  period  in  respect  of  which  he  had 
paid  rent  to  A.,  it  was  held  that  the  tenant  might  recover  back  such  rent  from  A.  in 
an  action  for  money  had  and  received,  he  not  having  set  up  any  title  to  the  premises 
at  the  trial:"  Newsume  v.  Graham,  10  B.  &  C.  2,34,  5  M.  &  K.'64.  Then,  it  will  be 
said  that  this  is  an  equitable  action  ;  and  it  will  be  attempted  to  be  shewn,  with 
I'eferencc  to  the  agreement  of  the  25th  of  October,  1825,  set  out  in  the  case,  that  the 
defendants  had  certain  equitable  rights  to  the  rents  beyond  the  term  granted  )>y  the 
annuity-deeds,  which  afford  an  answer  to  this  action.  But,  assuming  that  the  jjlainlill' 
is  to  be  taken  to  have  had  notice  of  that  agreement,  the  clear  inference  from  all  the 
subsecpient  tran.sactions  set  out  in  the  case  is,  that  that  claim  must  have  been  long 
since  satisfied.  The  plaintiff'  is  clearly  entitled  to  recover  back  all  the  money  paid, 
without  deduction  on  account  of  ground-rent  or  otherwise. 

Aspland  (with  whom  was  Byles,  Scrjt.),  for  the  defendants  {a)-.    There  is  nothing 

(ay  Tlie  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  1.  That  he  is  entitled  to  recover  back  the  money  (1()501.)  paid  for  rent  to  the 
tenant  [xiur  autre  vie  after  the  ih.'ath  of  the  ccstui-quc-\ie  (in  May,  1851),  such  money 
l)eing  money  ]i;ud  under  a  mistiike  of  facts.  If  the  court  is  of  opinion,  under  the 
circumstances,  that  there  was  not  a  joint  icceipl  of  the  whole,  and  that  the  defemlants 
only  received  a  moiety,  then  the  claim  will  be  leduced  to  one  half. 

"2.  That  there  is  no  eipiitablc  title  under  the  deeds  of  lS2o  and  I82()  which  is 
now  available. 

"  3.  If  there  be  any  cquitiiblo  title  to  the  property,  that  the  defendant  cannot  sot 
it  up  as  an  answei'  to  an  action  for  moiicv  .-iiiijlicd  for  and  obtained  in  the  manner 
stated." 

(a)^  The  points  niaikcd  for  arginncnt  on  the  part  of  the  defendants  were  as 
follows : — 

"The  defendants  will  I'cly,  among  other  facts,  on  the  fact  of  the   [ilaintilV  claiming 
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upon  the  face  of  the  case  [141]  to  shew  that  the  defendants,  when  they  received  the 
rent  in  question,  knew  that  their  title  to  receive  it  was  determined  ;  there  was  no  mis- 
representation, no  concealment,  no  fraud,  either  legal  or  moral,  so  as  to  bring  the  case 
within  Crock/old  v.  JJ'iiiter,  Folhill  x.  Walter,  and  that  class  of  cases.  This  is  not  the 
proper  form  of  action,  the  title  to  land  being  in  question.  It  has  repeatedly  been  held 
that  the  title  to  land  cainiot  be  tried  in  an  action  for  money  had  and  received.  [Cress- 
well,  J.  The  legal  title  was  not  in  dispute  here.  The  defendants  shew  no  title  to  the 
land  -which  would  justify  them  in  claiming  the  rent  in  (luestion  fi'om  the  tenant.]  At 
all  events,  the  plaintift'  has  been  guilty  of  such  laches  as  to  disentitle  him  to  maintain 
this  action.  He  was  bound,  before  he  paid  the  money,  to  avail  himself  of  all  the 
means  of  knowledge  he  had,  to  ascertain  who  were  the  persons  entitled  to  the  rent. 
The  deed  of  the  11th  of  October,  182(),  undei-  which  the  plaintitt'  first  became  tenant 
of  the  premises,  recites  the  agreement  of  the  25th  of  October,  1825,  which  gave 
Thackeray  and  Ellis  a  clear  [142]  equitixble  chai'ge  as  against  Thomas  Lingham  and 
any  one  claiming  under  him.  The  plaintitt'  cannot,  therefore,  contend  that  he  had  not 
notice  of  that  agreement,  and  of  the  rights  of  Thackeray  and  Ellis  under  it.  And,  if 
a  man  has  notice,  when  he  purchases  an  interest  in  property,  of  another's  title  or  right 
to  a  charge  oi'  incumbrance  thereon,  he  takes  it  subject  to  that  title  or  incumbrance. 
The  operation  of  that  agreement  wa.s,  to  create  an  equitable  charge  on  the  premises 
in  lease  to  William  Lingham,  for  the  sums  of  money  thereby  agreed  to  be  paid  by 
Thackeray  and  Ellis  for  the  arrears  of  the  annuities  then  due,  and  all  the  future  pay- 
ments thereof :  and  the  case  shews  that  the  sums  paid  by  Thackeray  and  Ellis  in 
pursuance  of  the  agreement,  and  the  arrears  of  the  annuity  remaining  unpaid,  far 
exceed  the  amount  of  the  money  sought  to  be  recovered  back  in  this  action.  In  the 
notes  to  Le  Xerc  v.  Le  Neve  (Ambler,  436),  in  "2  Tudor's  Leading  cases,  32,  et  seq.,  it 
is  .said  :  "No  equitable  doctrine  is  better  established  than  that  so  clearly  and  forcibly 
laid  down  by  Lord  Hardwicke  in  the  principal  case,  viz.  that  the  person  who  purchases 
an  estate,  although  for  valuable  consideration,  after  notice  of  a  prior  equitable  right, 
makes  himself  a  mala  tide  piux-haser,  and  will  not  be  enabled,  by  getting  in  the  legal 
estate,  to  defeat  such  prior  equitable  interest,  but  will  be  held  a  trustee  for  the  lienetit 
of  the  person  whose  right  he  sought  to  defeat.  '  If,'  says  his  Lordship,  'a  person  does 
not  stop  his  hand,  but  gets  the  legal  esUvte,  when  he  knew  the  right  in  equity  was  in 
another,  machinatui'  ad  subveniendum  ;  and  it  is  a  maxim  in  our  law,  that  fraus  et 
dolus  nemini  patrocinari  debet.  Fraud  or  mala  tides,  therefore,  is  the  true  ground  on 
which  the  court  is  governed  in  cases  of  notice.'  It  may  be  laid  down  as  a  general  rule, 
that  a  purchaser,  with  notice  of  a  right  in  another,  is  in  equity  liable,  to  the  same 
extent,  and  in  the  same  manner,  as  the  person  from  whom  he  made  the  purchase." 

title  under  Thomas  Lingham  (a  party  to  the  charging  agreement  of  October,  1825), 
and  also  on  the  fact  of  the  plaintitl'  being  himself  a  party  to  the  indenture  of  the  11th 
of  October,  182(j,  by  which  he  acquired  a  term  in  the  premises,  and  which  indenture 
recited  and  recognised  the  charging  agreement. 

"That,  if  the  plaintift'  has  any  right  of  action,  the  defendants  are  at  all  events 
entitled,  either  by  way  of  deduction  or  set-oft',  to  the  benefit  of  the  payments  of  ground- 
rent,  taxes,  rates,  and  out-goings  bona  fide  made  by  the  defendants,  mentioned  in  this 
case  ;  as  the  plaintitf  had  the  benefit  of  those  payments,  and  must  have  made  the  same 
if  the  defendants  had  not. 

"  That,  as  the  sums  claimed  liy  the  plaintift'  were  received  by  the  defendants  from 
time  to  time,  bona  fide,  they  are  ciititled  to  i-etain  the  whole,  even  without  reference 
to  the  state  of  the  title. 

"That,  if  the  plaintift'  was  not  bound  to  pay,  he  paid  from  time  to  time  by  his  own 
laches,  and  therefore  cannot  recover.  But  the  defendants  contend  that  an  eijuitable 
right  in  the  defendants  to  the  rents  would  furnish  an  answer  to  the  action,  and  that 
such  equitable  right  is  shewn. 

"That,  by  virtue  of  the  agi'eement  of  the  25th  of  October,  1825,  and  the  payments 
made  by  the  defendants'  testator  and  the  other  annuitant,  the  rents  and  profits  of  the 
premises,  until  the  expiration  of  the  original  leases,  expiring  at  Midsummer,  1854, 
were  charged  with  the  sums  paid,  and  with  all  arrears  and  growing  and  future  pay- 
ments of  the  annuities ;  that  those  payments  and  the  arrears  of  the  annuities,  are  still 
unsatisfied  ;  and  that  therefore  the  money  claimed  was  received  to  the  defendants' 
own  use." 
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[143]  "  If  .1  person  purchases  an  estate  which  he  knows  to  be  in  the  occupation  of 
another  than  the  vendor,  he  is  bound  by  all  the  equities  which  the  party  in  such 
occupation  may  have  in  the  land  ;  for,  possession  is  prima  facie  seisin,  and  the  pur- 
chaser has  therefore  actual  notice  of  a  fact  by  which  the  property  is  aftected,  and  he 
is  bound  to  ascertiiin  the  truth.  Thus,  if  a  person  purchases  property  in  the  occujja- 
tion  of  one  whom  he  supposes  to  be  only  a  tenant  from  year  to  year,  he  will  be  held 
to  have  notice  of  a  lease  under  which  he  holds,  and  of  the  contents  of  it :  Tai/lor  v. 
Stibhert,  2  Ves.  jun.  437,  440  ;  where  Lord  Kosslyn  says, — '  I  have  no  ditlicnlty  to  lay 
down,  and  am  well  warranted  by  authority,  and  strongly  founded  in  reason,  that 
whoever  purchases  an  estate  from  the  owner,  knowing  it  to  l)e  in  the  possession  of 
tenants,  is  liound  to  inquire  into  the  estates  these  tenants  have.  It  has  been  deter- 
mined that  a  purchaser,  being  told  particular  parts  of  the  estate  were  in  possession  of 
.1  tenant,  without  any  iTiformation  as  to  his  interest,  and  taking  it  for  granted  it  was 
only  from  year  to  year,  was  bound  by  a  lease  that  tenant  had,  which  was  a  surprise 
upon  him.  That  was  rightly  determined  ;  for,  it  was  sufficient  to  put  the  purchaser 
upon  inquiry,  that  he  was  informed  the  estate  was  not  in  the  actual  possession  of  the 
person  with  whom  ho  contracted  ;  that  he  could  not  transfer  the  ownership  and  posses- 
sion at  the  same  time  ;  that  there  were  interests  as  to  the  extent  and  terms  of  which 
it  was  his  duty  to  inquire  "(a)'.  [Cresswell,  J.  The  man  was  in  the  occupation  him- 
self here,  which  involves  a  totally  different  principle.]  "So,  likewise,  if  the  tenant 
in  posse.ssion  has  entered  into  a  contract  for  the  purchase  of  the  estate,  a  snbse(iuent 
purchaser  will  he  held  to  have  had  constructive  notice  of  the  contract,  as  he  was  bound 
to  make  inquiry  fiom  the  tenant,  which  would  have  led  him  [144]  to  a  knowledge  of 
it:  Daniels  v.  iJarixon,  16  Ves.  249,  17  Ves.  433  (a)'^ ;  even  although  the  interest  which 
the  tenant  may  have  were  posterior  to  the  lease  under  which  he  held  :  Allen  v.  Anthony, 
Mei'iv.  2iS2."  Allen  v.  Anthony,  is  an  extremely  strong  case,  inasmuch  as  it  was 
extending  the  doctrine  of  constructive  notice  to  things  in  which  a  tenant  has  not 
xisually  an  interest,  viz.  the  timber  on  the  estate,  and  which  he  claimed  under  a 
contract  made  independent  of  and  posterior  to  the  contract  under  which  he  held 
possession  of  the  estate.  So,  in  Sugden's  Concise  View,  p.  611,  it  is  said,  that,  "in 
all  eases  where  a  purchaser  cannot  make  out  a  title  but  by  a  deed  which  leads  him  to 
another  fact,  whether  Ijy  description  of  the  parties,  lecital,  oi'  otherwise,  he  will  be 
deemed  conusant  thereof  ;  for,  it  was  crassa  negligentia  that  he  sought  not  after  it  (6) ; 
and,  for  the  .same  reason,  if  a  purchaser  has  notice  of  a  deed,  he  is  bound  by  all  its 
contents  "  (c).  It  is  clear,  therefore,  that  the  oinis  lay  on  the  plaintiff",  to  shew  he  had 
no  notice  :  a  person  having  an  incumbrance  upon  an  estate  is  not  l>ound  to  give  notice 
of  it  to  any  peison  whom  he  knows  to  be  in  treaty  for  the  purchase  [145]  of  the 
estate :  Sugden's  Concise  View,  592,  citing  Udjorn  v.  Lea,  9  Mod.  96  ;  Inf/iam  v.  Thorp, 
7  Hare,  67.  At  all  events,  only  a  small  portion  of  what  is  claimed  can  be  recovered 
from  the  defendants  in  this  case.  By  the  agreement,  one  half  of  the  rents  were  to  be 
paid  to  Ellis.  The  defendants,  therefore,  would  prima  facie  only  be  liable  to  the 
extent  of  one  half  of  the  sums  received.  And  out  of  this  they  are  entitled  to  deduct 
all  payments  by  the  agent  in  respect  of  the  premises,  which  the  plaintiff  himself  would 
have  been  bound  to  make.  [Cresswell,  .1.  The  gi-ound-i'cnt  was  jjaid  to  protect  youi- 
title.  You  may  perhaps  faii'ly  contend  that  as  to  that  you  were  misled  liy  the  |)laintiti' 
himself.]     The  taxes  and  rates  also  were  a  fair  charge  upon  the  premises,  and  ought 

(a)'  See  Jones  v.  Smith,  1  Hai'c,  60. 

(a)'^  And  see  Croftm  v.  Unnshy,  2  Sch.  &  Lef.  583,  Men.r  v.  Malthi/,  2  Swanst.  2(S1, 
Powell  v.  Dillnn,  2  Ball  &  15.  416. ' 

(h)  Jiisco  v.  Euii  of  Banhwry,  1  Ch.  Ca.  287  ;  Moms  v.  Bennett,  2  Ch.  Ca.  246  ; 
Fenars  v.  Cherry,  2  Vern.  383  ;  Drapers'  Company  v.  Yardley,  2  Vern.  662 ;  Mertenx  v. 
Joliffe,  Ambler,  313  ;  Bury  v.  Bury,  Sugd.  V.  &  P.  App.  No.  25,  Coppin  v.  Fernylmugh, 

2  Bro.  C.  C.  291  ;  S.  P.  per  Lord  Keeper  Henley,  llowarth  v.  J'lncell,  T.  Vac.  1758, 
MS.,  1  Eden,  51,  iiom.  Ilmvorth  v.  Deem;  Mulpas  v.  ylckland,  3  liuss.  273;  Buckley  \. 
Lanauze,  1  Kep.  t.  I'lunkctt,  327  ;  Davies  v.  Thomas,  2  \'ou.  ife  Coll.  334  ;  IVebb  v.  Lngar, 
2  You.  &  Coll  247;  1  Hare,  59;  1  I'hill.  254;  2  Hare,  257;  Nimn  v.  Jloljinson, 
2  Jones  &  L.  14. 

(c)  Tanner  v.  Florence,  1  Ch.  Ca.  259;  Taylor  v.  Stihherl,  2  Ves.  jun.  4  37;  Jlall  v. 
Smith,  14  Ves.  426  ;  Daniels  v.  Damon,  16  Ves.  249, — ovor-i-uling  I'hilips  v.  Ualliil, 
2  Vern.   160. 
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to  be  deducted.  The  money  paid  for  repairs  and  for  in.surance  also  should  reason- 
ably be  allowed.  The  commission  perhaps  could  hardly  be  insisted  upon.  [Cress- 
well,  J.     Clearly  not.] 

Cleasby,  in  reply.  The  rule  undoubtedly  is,  that  an  action  for  money  had  and 
received  cannot  be  brought  foi-  the  purpose  of  trying  the  title  to  land.  But  it  has 
never  yet  been  held  that  the  plaintift'  cannot  recover  in  that  form  of  action,  merely 
because  the  title  to  land  becomes  incidentally  involved  in  the  inquiry.  The  facts 
stated  in  this  case  clearly  do  not  shew  that  the  plaintiff  has  been  guilty  of  any  such 
laches  as  to  incapacitate  himself  from  recovering  all  that  he  can  fairly  and  equitably 
claim  in  this  action.  [Cresswell,  J.  There  is  nothing  in  that  point.]  The  real 
question  turns  upon  the  supposed  equitable  right  under  the  agreement  of  the  2.5th  of 
Octobei',  182.5.  It  must,  however,  be  borne  in  mind  that  the  plaintiff  does  not  claim 
under  Thomas  Lingham,  but  under  the  Messrs.  Kew  and  him.  Thomas  Lingham  had 
no  power,  even  in  eijuity,  to  charge  the  property  beyond  the  extent  of  the  money  he 
had  paid.  [146]  [Crowder,  J.  What  do  you  understand  by  the  words  "  all  future 
and  growing  payments  of  the  same  annuity,"  in  the  agreement  of  1825?]  Those 
words  merely  refer  to  the  application  of  the  money.  They  were  never  intended  to 
opeiate  a  further  charge. 

Cur.  adv.  vult. 

Cres.swell,  J.,  now  delivered  the  judgment  of  the  court  («) : — 

This  was  an  action  for  money  had  and  received.  Pleas,  never  indebted,  and 
set-off.  The  cause  was  tried  before  the  late  Loid  Chief  Justice  Jervis,  at  the  sittings 
after  last  Hilary  Term,  when  a  verdict  was  found  for  the  plaintiff  for  the  damages  in 
the  declaration,  subject  to  the  opinion  of  the  court  on  a  special  case,  the  material 
parts  of  which  may  be  thus  shortly  stated  : — 

On  the  11th  of  January,  1811,  one  William  Lingham  was  possessed,  under  two 
leases,  dated  respectively  the  15th  of  August,  1794,  and  9th  of  January,  1795,  for  two 
certain  terms  of  years,  both  of  which  expired  at  Midsummer,  1854,  of  premises  in  the 
city  of  London,  of  which  certain  warehouses  called  Lingham 's  Warehouses  foi-med 
part ;  and,  by  indenture  of  that  date,  in  consideration  of  the  sum  of  20001.,  he  granted 
to  John  Thackeray  an  annuity  of  2221.  4s.  5d.  for  the  lives  of  the  said  John  Thackeray, 
and  of  one  Elizabeth  Varnold,  and  of  one  Samuel  Thackeray,  and  for  the  lives  and 
life  of  the  survivors  and  survivor  of  them,  paj^able  quarterly,  and  without  deduction 
on  account  of  any  present  or  future  taxes,  charges,  or  impositions  whatsoever,  except 
property  or  income-tax :  and,  for  securing  the  .same,  he  demised  to  the  said  John 
Thackei'ay  the  said  premises,  including  Lingham 's  Warehouses,  for  the  term  [147] 
of  forty-three  years  from  the  10th  of  January,  1811,  if  the  said  John  Thackeray, 
Elizabeth  Yarnold,  and  Samuel  Thackeray,  or  the  survivors  or  survivor  of  them, 
should  so  long  live.  By  another  indenture,  of  the  11th  of  January,  1811,  the  said 
"William  Lingham,  in  consideration  of  another  sum  of  20001.,  granted  to  one  Ralph 
Ellis  another  similar  annuity  of  2221.  4s.  5d.  during  the  lives  of  the  said  Ralph  Ellis 
and  his  sons  Henry  Ellis  and  Ralph  Ellis,  and  the  survivors  and  survivor  of  them  : 
and,  for  securing  the  same,  he  demised  to  the  said  Ralph  Ellis  the  same  premises, 
including  Linghara's  Warehouses,  for  the  term  of  forty-three  years  from  the  said  10th 
of  Januarj',  1811,  if  the  said  Ralph  Ellis  and  his  sons  Henry  Ellis  and  Ralph  Ellis,  or 
the  survivors  or  survivor  of  them,  should  so  long  live. 

In  1827,  the  premises  in  those  annuity-deeds  mentioned  were  assigned  to  the 
plaintiff  for  the  residue  of  the  terms  granted  to  William  Lingham,  subject  to  the 
annuities  to  Messrs.  Thackeray  and  lilllis,  and  to  the  said  underleases  for  securing 
the  same. 

In  the  year  1825,  Thackeray  and  Ellis  were  let  into  possession  of  the  premises  so 
undeilet  to  them  ;  and  in  1830,  the  present  plaintiff' became  tenant  to  them  of  part  of 
the  premises,  at  the  rent  of  5501.,  payable  to  them  in  equal  moieties.  John  Thackeray 
was  the  last  survivor  of  the  cestui-que-vies  in  his  aniuuty-deed,  and  died  in  1851. 
The  defendants  were  his  executors  ;  and,  from  the  time  of  his  death  until  the  expira- 
tion of  the  leases  granted  to  William  Lingham,  that  is,  for  six  half-years,  William 
Ellis,  as  their  agent,  regularly  applied  for  and  received  the  rent  (5501.)  for  them  and 
the  representative  of  Ralph  Ellis,  and  accounted  for  a  moiety  to  each  of  them,  deduct- 

(a)  The  judges  present  at  the  argument  were,  Cresswell,  J.,  and  Crowder,  J. ; 
Williams,  J.,  being  indisposed,  and  Willes,  J.,  sitting  at  nisi  prius. 
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iiig  VHiious  sums  piicl  on  tlieir  ;u-couiit.  'I'lu'  plaintili'  sci-ks  to  rerovpr  the  sums  so 
jKiid  for  rent  since  the  (ie;ith  of  John  Tliackeiay  ;  and  the  defendants  claim  to  set  otV 
the  various  sums  so  paid  by  their  agents  for  them,  [148]  if  the  phiintifl'  is  held  to  be 
entitled  to  recover  in  this  action. 

The  money  paid  for  rent  by  the  plaintifl"  was  certainly  paid  under  a  mistake  of 
facts.  The  defendants  had  no  right  to  any  such  payments  :  but  the  defendants  say, 
— first,  that,  to  allow  the  plaintiff  to  recover,  would  be  to  try  the  title  to  the  property 
in  an  action  for  mone\'  harl  and  received, — secondly,  that,  according  to  the  facts 
stated  in  the  case,  it  would  be  inci|uitablc  to  allow  the  plaintiff  to  recover  the  moTiey, 
and  that,  the  action  for  money  had  and  received  being  an  cquitalile  action,  it  is  a 
good  defence  to  shew  that  the  recovery  would  be  against  equity, — thirdly,  they  claim 
to  set  off'  \'arious  ))aymcnts  made  by  them  for  ground-rent,  taxes,  &c. 

As  to  the  lirst  point,  we  think  that  this  is  not  an  action  to  try  a  disputed  title  to 
land  :  there  is  no  dispute  on  the  subject :  it  is  a  simple  case  of  money  paid  after  the 
title  of  the  defendants'  testator  expired,  the  fact  of  its  having  so  expired  not  being  in 
any  manner  disputed. 

The  second  point  depends  upon  the  effect  of  the  agreement  bearing  date  the  25th 
of  October,  1825.  It  appears  that  shortly  after  the  death  of  William  Lingham,  and 
before  his  will  was  proved,  the  ground-rents  due  from  William  Lingham  in  respect  of 
tlie  [iremises  com])rised  in  the  annuity-deeds  being  greatly  in  arrear,  an  arr;uigement 
was  come  to  for  discharging  the  same,  and  for  othei'  matters,  by  an  agreement  bearing 
date  the  day  hist  mentioned,  between  John  Thackeraj^  and  Ralph  Ellis,  and  Thomas 
Lingham  (the  son  of  \\'illiam  I^ingham),  Ueorge  Augustus  Lingham,  and  one  Fbiehard 
Ellis.     [His  Jjordship  read  the  agreement.] 

It  was  contended, — and,  we  think,  rightly  contended, — that  the  plaintiff'  must  be 
taken  to  have  had  notice  of  this  agreement :  and  the  defendants  say  that  the  opera- 
tion of  it  was,  to  create  an  equitable  charge  on  the  premises  in  lease  to  William 
Lingham  for  the  sums  of  money  [149]  thereliy  agieed  to  be  paid  by  Thackeray  and 
Ellis  for  the  arrears  of  the  annuities  then  due,  and  all  the  future  and  growing  pay- 
ments of  the  same  ;  and  that  the  sums  paid  by  Thackei'ay  and  Ellis  in  pursuance  of 
the  agreement,  and  the  arrears  of  the  ainiuities  now  remaining  unpaid,  far  exceed  the 
money  sought  to  be  i'eco\cred  in  this  action.  But  it  appears  to  us  that  the  agreement 
in  (piestion  had  not  such  an  operation  as  the  defendants  now  ascrilie  to  it.  The 
agreement  shews,  that,  up  to  that  time,  Thackeray  and  Ellis  had  not  been  let  into 
possession  or  into  the  receipt  of  the  rents  and  profits  of  the  premises  devi.sed  to  them 
to  .secure  their  annuities.  It  recited  that  the  groundi'cnt  payal)le  by  William 
Lingham  was  imich  in  arrear,  that  Thackeray  and  Ellis  each  agreed  to  p;iy  3421.  of 
that  rent,  and,  in  order  to  induce  them  to  do  so,  Lingham's  executors  agreed  to  prove 
his  will,  that  the  rents  of  the  premises  should  in  the  first  instance  be  applied  to  the 
payment  of  those  sums,  and  that  the  leasehold  premises  should  be  chargeable  with 
those  sums,  and  that  the  residue  of  the  rents  should  be  applicable,  after  payment  of 
ground-rent  and  taxes,  to  the  payment  of  the  annuities  gianted  to  Thackera^^  and 
lillis.  It  then  provided  for  giving  possession  to  Thackeray  of  such  parts  of  the 
premises  as  were  in  hand,  and  for  the  payment  to  him  of  the  rents  of  such  parts  as 
were  in  lease.  It  then  provided  that  the  costs  of  that  ari'angcment  (not  exceeding 
GOOl.)  should  be  paid  out  of  the  rents,  and  should  be  a  charge  on  the  said  leasehold 
estates:  and  then  concluded  in  these  words, — "And  that,  for  the  purpose  of  securing 
the  said  several  sums  of  3421.  and  .'i42l.  and  the  saifl  costs  and  charges,  an  underlease 
or  underleases,  and  not  an  assignment,  by  way  of  mortgage,  and  at  a  peppei-corn 
rent,  shall  at  our  costs  and  charges  be  executed  to  the  said  John  Thackeray  and  Ralph 
Ellis  respectively,  or  to  a  trustee  for  them  and  him  respectively,  but  that  the  sum  to 
be  secured  to  each  [150]  of  them  the  .said  John  Thackeiay  and  Ralph  I<]llis  for  the 
said  sum  of  .3421.  anil  his  share  of  such  costs  and  charges,  shall  not  exceed  in  the 
whole  the  sum  of  9421." 

This  agreement  is  not  that  any  further  ('harge  on  the  leasehold  estates  of  Willi.-im 
Lingham  shall  l>c  ci'catcd,  to  secure  either  the  ai-rears  oi'  future  payments  of  the 
ainiuity  ;  but,  foi'  the  two  sums  of  .3421.  and  3421.,  and  costs  not  exceeding  (iOOl.,  there 
was  to  lie  a  further  chai-ge  by  an  und(Mlease  at.  a  pep))er-corn  rent:  and  it  may  be 
t-ak(;n  that  such  tniderlease  would  include  the  whole  of  \\'illiam  Lingham's  term,  save 
one  <)!•  two  days.  Hut  theie  is  no  reason  to  suppose  that  the  sums  to  be  secured  by 
such  underlease  are  still  unpaid.     This  very  agreement  provided  that  the  rents  shnuld 
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be  applied  in  the  first  place  to  the  payment  of  those  sums,  and  the  residue  only  to  the 
payment  of  tlie  annuities.  Now,  the  rents  recei\'ed  befoi'e  Thackei'ay's  death  would 
far  more  than  cover  those  sums ;  there  is,  therefore,  no  further  equitable  charge  on 
the  premises,  to  interfere  with  the  right  of  the  plaintift"  to  lecover  in  this  equitable 
action. 

The  remaining  question  relates  to  the  set-oft".  If  the  defendants  had  been  in 
possession,  and  had  after  ejectment  been  sued  for  mesne  profits,  they  would  have  been 
entitled  to  an  allowance  for  ground-rent;  Doc  v.  Hare,  2  C.  &  M.  14.5:  and  we  think 
the  same  principle  would  extend  to  rates  and  taxes.  If,  instead  of  being  sued  for 
mesne  profits,  an  action  had  been  brought  for  use  and  occupation,  we  think  the  same 
allowances  would  have  Ijeen  made,  in  estimating  the  value  of  their  occupation.  On 
the  same  principle,  in  this  action,  which  is  to  I'ecover  back  money  paid  by  mistake 
and  without  con.sideration,  it  is  just  and  eqtiitable  to  allow  a  deduction  in  respect  of 
those  paj'ments  which  if  not  paid  liy  them  might  ha\'e  lieen  claimed  from  the  plaintiff 
as  assignee  of  the  original  lease,  and  occupier  of  the  premises. 

To  this  it  may  bo  objected  that  the  defendants  cannot  [151]  shew  that  the  money 
was  paid  by  them  at  the  request,  expressed  or  implied,  of  the  plaintift'.  But,  from  the 
year  1827,  when  the  plaintift'  became  assignee  of  the  original  leases,  he  must  have 
known  that  he  was  liable  to  pay  the  rent  due  to  the  ground-landlord  ;  and  he  must 
lie  taken  to  ha\'c  known,  that,  luider  the  agreement  of  182.5,  Thackeray  was  bound  to 
pay  that  rent,  and  rates  and  taxes,  out  of  the  rents  received  bv  him  :  and,  as  he  never 
took  upon  himself  the  payment  of  the  ground-rent  for  which  he  was  liable  as  assignee 
of  the  leases,  or  the  rates  and  taxes  which  he  was  lialjle  to  pay  as  occupier,  he  must 
be  taken  to  have  sanctioned  the  continued  payment  of  them  by  the  parties  to  whom 
he  paid  rent.  We  are  thei-efore  enabled  to  say  that  this  money  was  paid  at  the 
request  of  the  plaintift',  and  must  be  allowed  by  way  of  set-oft". 

Our  judgment,  therefore,  is,  that  the  plaintift"  is  entitled  to  recover  in  this  action 
the  five  half-years'  rent  paid  by  him  after  the  death  of  Thackeray ;  and  that  the 
defendants  are  entitled  to  set  off  the  ground-rent,  I'ates,  and  taxes  paid  by  them  in 
respect  of  the  premises  occupied  by  the  plaintift". 

Judgment  accordingly. 

In  the  Matter  of  'William  Vardy  Eyre,  Gentlem.vn.    Palmer  v.  Evans. 

Nov.  26,  1856. 

Upon  a  rule  calling  upon  an  attorney  to  answer  matters,  the  charge  against  him  being 
that  he  had  reco\'ered  from  a  defendant  an  excessive  sum  for  costs,  upon  a  false 
statement  that  judgment  had  been  signed  and  execution  issued,  when  in  fact  no 
judgment  had  been  signed, — it  appearing  that  the  attorney  himself  had  no  personal 
knowledge  of  the  matter,  the  couit  discharged  the  rule,  but  ordered  him  to  refund 
the  overchaige,  and  pay  the  costs  of  the  application. 

Macnamara,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  ^^llliam 
Vardy  Eyre,  one  of  the  attoi'uej's  of  this  court,  to  answer  the  matters  contained  in 
certain  affidavits,  in  which  it  was  alleged  that  he  had  obtained  from  the  defendant  an 
excessive  sum  for  costs,  [152]  upon  an  untrue  assertion  that  judgment  had  been  signed 
and  execution  issued. 

Phipson  now  shewed  cause,  upon  affidavits  which  failed  to  satisfy  the  court  that  the 
alleged  extortion  had  not  been  practised,  but  which  did  satisfy  them  that  Mr.  Eyre  was 
not  himself  personally  cognisant  of  the  matter. 

Macnamara  appeared  to  support  his  rule. 

Jervis,  C.  J.  Under  the  circumstances,  I  do  not  think  this  rule  can  be  made 
absolute.  But  it  seems  to  me  that  there  has  been  very  improper  conduct  on  the  part 
of  some  one  in  Mr.  Eyre's  office,  in  extorting  from  the  defendant  an  e.xeessive  sum  for 
costs  under  the  false  pretext  that  something  had  been  done  which  in  fact  had  not  been 
done.  It  does  not,  however,  appear  to  me  that  this  matter  came  personally  to  the 
cognisance  of  Mr.  Eyre.  But,  inasmuch  as  it  was  done  in  his  office,  and  by  a  person 
for  whose  acts  he  is  responsible,  and  as  he  received  the  money,  I  think  he  is  so  far 
implicated  as  to  make  him  respon.sible.  It  is  our  duty  to  see  that  the  power  which  the 
law  has  placed  in  the  hands  of  the  plaintift'  and  his  attorney,  is  not  made  an  instrument 
of  extortion  and  oppi'ession.     1  think  the  justice  of  the  case  will  be   answered  by 
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discharging  this  rule,  on  Mr.  Eyre  rofmidiiig  the  ainoiiiit   leeoiveil  liy  him  in  excess, 
.uifl  paying  the  costs  of  the  rule. 

The  I'est  of  the  court  concurring, 

Kule  discharged  accordingly  (a ). 

[153]    Cooke  r.  Wilson  and  Another.     Nov.  II,  1856. 

[S.  C.  26  L.  J.  C.  P.  15 ;  2  Jur.  N.  S.  1094  ;  5  W.  R.  24.     Dietmn  applied. 
Fake  v.  JFalker,  1870,  L.  R.  5  Ex.  177.] 

A  contract  for  the  conveyance  of  goods  from  Liverpool  to  Australia  was  entered  into 
as  follows : — "  It  is  this  day  mutually  agreed  lietweeii  .7.  ife  R.  W.,  owners  of  the 
ship  'Jessica,'  of  the  first  part,  and  S.  J.  C.  of  the  other  part," — that  the  ship  should 
be  read\'  by  a  given  day  to  take  oti  lioard  certain  specified  goods,  and  should  proceed 
therewith  "  to  Geelong,  in  the  colony  of  Victoria,"  and  there  deliver  the  same  :  "  the 
rates  of  freight  determined  upon  by  the  said  parties  to  this  agreement,  are  as  under," 
&c., — "  one  third  to  lie  paid  in  London,  on  receipt  of  bills  of  lading,  and  the  remainrler 
by  the  Geelong  and  Melbourne  Railway  Company,  at  tleelong  :  "  "  goods  to  be  t;iken  on 
board  at  Liverpool  at  ship's  expense  :  "  and  the  agreement  was  signed, — "  J.  &  R.  W., 
S.  J.  C.  : " — Held,  that  S.  J.  C.  was  personally  bound  by  this  contract,  and  entitled 
to  sue  for  a  breach  of  it. — Held,  also,  that  the  court  were  bound  to  take  notice 
that  "Geelong,  in  the  colony  of  Victoria,"  is  a  place  out  of  England. — A  declaration 
by  S.  J.  C,  after  setting  out  the  above  contract  in  ha'c  verba,  averred,  that,  although 
the  goods  were  in  the  cai'e  and  custody  of  the  defendants  for  the  purpo.se  of  their 
being  taken  on  board,  and  the  defendants  took  them  on  board  at  the  ship's  expense, 
yet,  by  their  wrongful  act,  neglect,  and  default,  certain  of  them  were  damaged,  &e. : — 
Held,  that  the  declaration  disclosed  a  breach  of  duty  arising  out  of  the  contract,  for 
which  the  defendants  were  liable  to  an  action  at  the  plaintifi''s  suit. 

The  declaration  stated,  that,  on  the  first  of  December,  1855,  it  was  agreed  between 
the  plaintiff  and  the  defendants  in  the  words  and  figures  following, — "  It  is  this  day 
mutually  agreed  between  Messrs.  J.  &  R.  Wilson,  of  Liverpool  (meaning  the  defen- 
dants), owners  of  the  ship  "Jessica"  of  Liverpool,  Al,  85S  tons,  now  at  L.,  of  the 
first  part,  and  Samuel  John  Cooke  (meaning  the  plaintitt"),  of  London,  on  behalf  of  the 
Geelong  and  Melbourne  Railway  Company,  of  the  other  part, — That,  the  said  ship, 
being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall  be  readv 
on  the  Gth  da\'  of  December  to  take  in  the  under-mentioned  goods  in  the  M.  Dock, — 
four  locomotive  engines  complete,  in  parts,  and  cases,  including  duplicate  gear  ;  fourteen 
railway  cari'iago  bodies,  and  |)arts  theieof,  complete  ;  two  small  iron  box  waggons  ;  two 
laige  covered  iron  liox  waggons  ;  fourteen  inidcr  imn  frames  of  carriages  ;  sixteen  cases, 
more  or  less,  of  s[)rings  and  cari-iage  materials,  chiefly  iron  work  ;  thirty  to  fifty  pairs 
iron  wheels  and  axles  :  the  cargo  not  to  exceed  what  the  ship  can  reasonably  stow  and 
carry  over  and  alxive  her  tackle,  apparel,  provisions,  auil  furniture:  and,  being  so 
loaded,  should  therewith  proceed  to  (Jeelong,  in  tin;  [154]  colony  of  Victoria,  and 
there  deliver,  alongside  the  pier  of  the  Geelong  and  Melbourne  Railway  Company,  in 
Coiio  Ray,  the  aforesaid  goods  and  locomotives.  A  period  of  twenty  days  is  allowed 
for  the  discharge  of  the  entire  cargo  ;  and  the  company's  cranes  and  other  assistance 
for  the  discharge  thereof  at  their  pier  are  to  be  given,  'rhe  rates  of  freight  determined 
upon  by  the  said  parties  to  this  agreement,  are  as  under: — a  lump  sum  of  llOOl.  for 
the  four  locomotive  engines  complete,  with  duplicate  gear;  85s.  pei'  ton  of  40  cubic 
feet  for  the  cairiage  l)odics  and  roofs  ;  (ios.  ])cr  ton  of  20  cwt.  foi'  the  iion  box  waggons, 
iron  luidci'  fi'am(!s,  sixteen  cases  (more  or  less)  of  the  materials  in  iron-work  and  wheels 
and  axles  :  all  with  5  per  cent.  ])rimage  thereon.  One  third  of  the  total  of  freight  to 
be  |)aid  in  London  on  reccij)!  of  bills  f)f  larliug,  and  the  remainder,  y\/..  twothii'ds,  by 
the  Geelong  and  Melboiune  Railway  (Jomi)any,  at  the  port  of  (leelong  aforesaid. 
The  ship  to  sail  from  Liverpool  not  later  than  the  25th  of  January.      Demurrage 

(a)  Hee  Ihinklci/  v.  Farris,  11  C.  B.  157,  where  an  attorney's  clerk  h.td  fraudulently 
simulated  the  court  seal  upon  a  writ  of  summons,  and  the  coiu't  set  aside  the  writ  .and 
all  proceedings  thereon,  and  ordered  the  attorney  (though  blameless)  personally  to 
pay  the  costs. 
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o\  ev  and  above  the  said  period  of  discharge  at  101.  per  day.  Ship  to  be  free  of  all 
dues  and  chaiges  whilst  lying  at  the  company's  wharf,  Geelong.  It  is  also  agreed 
that  the  shi|i  shall  take  the  whole  of  the  abo\e  packages.  Goods  to  be  taken  on 
board  at  Li\erpool  at  ship's  expense.  Penalty  for  non-performance  of  this  agreement, 
20001.  Dated,  London,  the  1st  of  December,  18.5.5.  J.  &  R.  Wilson.  Samuel  John 
Cooke  "  Averment,  that  although  afterwards,  the  said  goods,  and  every  part  thereof, 
according  to  the  terms  of  tlie  agreement,  were  in  the  care,  custody,  and  possession  of 
the  defendants  for  the  pur])ose  of  their  being  so  taken  on  board  as  aforesaid,  and  the 
defenda)its  took  the  said  goods  on  board  at  the  said  ship's  expense  :  yet,  by  their 
wrongful  act,  neglect,  and  default  in  the  premises,  one  of  the  said  locomotive  engines, 
whilst  the  same  was  so  being  taken  on  board  as  afoi'esaid,  was  suffered  to  slip  [155] 
and  fall,  and  fell,  and  was  and  became  thereby  broken  and  much  injuied,  and  the 
plaintiff  was  thereby  necessarily  put  to  great  expense,  and  necessarily  thereby  paid 
large  reasonable  sums  of  money  in  and  about  the  necessary  repairing  of  the  said 
engine,  and  in  and  about  procui'ing,  keeping,  and  paying  workmen  and  others  to 
effect  and  superintend  such  repairs,  and  in  and  about  the  sending  telegraphic  messages 
to  and  from  divers  places,  rendered  necessary  by  the  premises,  and  in  and  about 
paying  wages  to,  and  keeping  and  maintaining  certain  workmen  who  were  to  have 
accompanied  the  said  goods  on  the  aforesaid  voyage,  but  who,  by  reason  of  the 
premises,  were  detained  in  England,  and  otherwise  incidental  to  the  premises  ;  and, 
by  i-eason  of  the  premises,  also  the  shipment  and  dispatch  of  the  said  goods  was  much 
hindered  and  delayed,  to  the  great  damage  of  the  plaintiff:  and  the  plaintiff  said  that 
all  things  to  entitle  him  to  maintain  this  action  had  happened  before  suit :  and  the 
plaintiff  claimed  2001. 

The  defendants  pleaded, — first,  that,  at  the  time  when  the  said  locomotive  engine 
in  the  declaration  mentioned  was  suffered  to  slip  and  fall,  and  did  fall,  as  in  the 
declaration  mentioned,  the  .same  was  not  in  the  care,  custody,  and  possession  of  the 
defendants,  and  was  not  being  taken  on  board  tiie  said  ship  by  the  defendants, — 
secondly,  that  the  said  locomotive  engine  was  not  suffered  to  slip  and  fall,  and  did  not 
fall,  by  the  wrongful  act,  neglect,  and  default  of  the  defendants,  as  in  the  declaration 
mentioned. 

They  also  demurred  to  the  declaration,  the  gi'ound  of  demurrer  in  the  margin, 
being, — "that  the  declaration  does  not  shew  any  promise  by  the  defendants  to  the 
plaintiff  to  keep  for  the  purpose  mentioned,  and  take  on  board,  the  said  goods  safely 
an  1  securely  ;  and  that  it  does  not  shew  any  bailment  of  the  same  b\'  the  plaintiff  to 
the  defendants."     Joinder. 

[156]  J.  Brown,  in  support  of  the  demurrer  («).  The  plaintiff  was  not  the  proper 
person  to  sue.  The  only  concern  he  has  with  the  accident  is,  a  contract  set  out  in  the 
declaration,  in  which  he  ajipears  as  a  party  contracting  as  agent  on  behalf  of  a  railway 
compan}^  For  an^'thing  that  appears,  the  moment  lie  had  signed  the  contract,  his 
authority  as  an  agent  was  at  an  end ;  for,  it  cannot  Ije  larger  than  he  has  himself 
represented  it  to  be.  He  could  not  have  been  sued  for  a  breach  of  the  contract  by 
the  railway  compan3\  [Crowder,  J.  He  does  not  profess  to  sign  "as  agent."]  In 
Tanner  V.  Chrisfinn,  4  Ellis  &  B.  .591, — which  will  probably  be  relied  on  as  an  authority 
for  the  plaintiff, — it  sufficiently  appeared  throughout  the  agreement  that  the  defendant 
was  to  be  the  acting  party.  In  Lucas  v.  Beale,  10  C.  B.  739,  A.,  a  member  of  the 
orchestra  of  the  Italian  Opera,  "on  behalf  of  the  orchestra,"  signed  the  following 
proposal, — "The  gentlemen  of  the  orchestra  are  willing,  and  hereby  pledge  themselves, 
to  continue  their  services,  and  attend  their  duties,  provided  B.  will  guarantee  the 
payment  of  thirteen  nights  due  on  the  5th  ult."  B.  accepted  the  proposal  liy  writing 
in  these  terms, — "B.  will  accept  the  proposition  made  by  A.  on  behalf  of  the  gentlemen 
of  the  orchestra,  and  he  will  appoint  the  treasury  to  be  open  on  the  19th  inst.  to  pay 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were, — 
"That  the  declaration  does  not  shew  any  cause  of  action  in  the  plaintiff;  That  it 
shews  the  plaintiff  to  have  l)een  merelj'  an  agent  for  the  purpose  of  effectiiig  a  contract 
for  the  carriage  of  goods  for  parties  named  :  That  it  does  not  shew  any  bailment  or 
trust  by  the  plaintiff  to  the  defendants  :  That  it  does  not  shew  any  duty  by  the  defen- 
dants to  the  plaintiil'  to  take  the  goods  on  board  safely  :  And  that  it  does  not  shew 
any  interest  had  l)y  the  plaintift  in  the  goods,  oi-  how  the  damage  arose  to  him." 
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tliu  Ihiitccii  nights  due  on  the  ."ith  ult.,  ami  he  pledges  himself  to  open  the  treasury 
on  the  lotli  and  L'oth  of  [157]  August,  to  maiie  further  payments."  A.  in  his  own 
name  brougiit  an  aetion  for  a  lireaeh  of  this  engagement,  describing  it  in  his  declara- 
tion as  a  contract  made  with  him  and  the  other  peifoi-mers  :  and  the  court  held  that 
the  contract  was  joint,  and  that  A.  could  not  sue  upon  it  alone.  [Cresswcll,  J.  The 
obvious  distinction  between  that  case  and  the  present  is,  that  theie  the  plaintift'  pro- 
fesses to  sign  the  agreement  for  himself  and  the  other  performers.]  In  Dmmiman  v. 
ll'iUiaiiiA,  7  Q.  B.  10.3,  where  an  undertaking  by  an  attorney  "on  behalf  of  his  clients," 
to  pay  money,  was  held  not  to  render  the  attorney  p6i.sonally  lial)le,  Tindal,  C.  J.,  in 
giving  the  judgment  of  the  court  of  error,  says  :  "  In  AppJdon  v.  Binh,  5  East,  148, 
1  J.  P.  Smith,  3G1,  upon  which  the  most  reliance  was  placed,  the  only  point  decided 
was,  that  a  man  who  covenanted  for  himself  and  his  heirs,  under  his  own  hand  and 
seal,  for  the  act  of  another,  should  be  personally  liable,  though  he  described  himself 
as  agent  in  the  deed, — a  very  difterent  proposition  from  that  now  befoi'e  us  :  for,  the 
(piestion  before  us  is  more  properly  this, — if  a  person  enters  into  a  contract  in  writing, 
describing  himself  as  agent,  and  naming  his  principal,  whether  the  principal  shall  be 
bound,  provided  the  agent  had  authority  to  enter  into  the  contract  on  his  behalf, — a 
point  which  we  consider  too  clear  to  admit  of  doubt  or  argument."  [Cresswell,  J.  In 
the  earlier  part  of  the  judgment,  the  Lord  Chief  Justice  says:  "The  very  terms  of 
the  letter  itself, — 'I  undertake  (on  behalf  of  Messrs.  Esdaile  &  Co.)  to  pay,'  would 
seem  to  us,  in  their  natural  meaning,  to  point  rather  to  a  promise  made  by  one  person 
as  agent  for  another,  than  as  intended  to  bind  the  party  speaking  in  the  character  of 
a  pi'incipal  ;  for,  upon  the  latter  supposition,  thei'e  would  appear  to  be  no  reason 
whatever  for  mentioning  the  name  of  the  piineipal."  Here,  there  is  a  reason  for 
naming  the  principals.]  The  only  reason  there  could  be  for  mentioning  [158]  the 
company,  could  be,  foi-  the  purpose  of  shewing  that  the  plaintifl'  was  contracting  as 
agent,  and  not  on  his  own  behalf.  Besides,  this  is  not  an  action  brought  for  a  mere 
breach  of  the  contract  to  cany  the  goods  from  Liveipool  to  Geelong.  It  is  an  aetion 
for  damage  done  to  the  goods  in  the  course  of  the  transit ;  to  enable  the  plaintifl'  to 
maintain  which,  he  is  bound  to  shew  that  he  has  some  connection  with,  or  interest  in 
the  goods,  as  consignor,  consignee,  or  otherwise  :  LhmJop  v.  Lambert,  6  Clark  &  Fin. 
(iOO  ;  Cuals  \.  Chaplin,  ?,  q.  B.  483,  2  Gale  &  I).  552.  In  ManJiaU  v.  The  Ym-k,  New- 
easlle,  ami  Bervnck  Itmlwaii  Company,  11  C.  B.  655,  adeclai-ation  in  ease  against  a  i-aihvay 
company,  for  the  loss  of  a  pas.senger's  luggage,  stated  that  the  defendants  received 
the  passenger  to  be  .safely  carried,  together  with  his  luggage,  "  foi'  rewaid  to  the 
defendants  in  that  behalf :  "  it  then  alleged  that  it  was  the  defendants'  duty  safely  and 
secui'ely  to  carrj'  the  plaintitl'  and  his  luggage,  and  averred  a  breach  of  that-  duty, 
whereby  the  luggage  was  lost :  and  it  was  held,  that  the  aetion  being  foiuided  on  the 
liieach  of  duty,  and  not  on  contract,  it  was  not  neccs.sary  to  allege  or  to  prove  that 
the  reward  was  to  be  paid  l)y  the  plaintifl' ;  but  that  the  plaintiff  was  entitled  to  recover, 
although  it  appealed  that  the  faie  was  paid  by  the  plaintiH"s  mastei-,  with  whom  he 
was  travelling  at  the  time.  Williams,  J.,  there  says  :  "  It  seems  to  me  that  the  whole 
current  of  authorities,  beginning  with  (rcrvett  v.  Radiiidiie,  3  East,  62,  and  ending  with 
l\a-d  v.  Shijiton,  .s  Ad.  &  E.  96.3,  1  P.  &  D.  4,  establish  that  an  action  of  this  sort  is, 
in  substiince,  not  an  action  of  contract,  but  an  action  of  tort  against  the  eonqiany  as 
carriers.  That  Ixnng  so,  the,  (|uestion  is  whether  it  was  necessary  to  allege  anv  con- 
tract at  all  in  the  declaration.  The  earliest  instance  I  find  of  an  action  of  this  sort 
is  in  Fit/.herl)ert's  Natura  I)r('\iuni,  W^rit  de  Trespass  sur  Ic  Case,  wiiere  it  is  said, — 
p.  94,  I)., — 'If  a  smith  [159]  piick  my  horse  with  a  nail,  iV;c.,  I  shall  have  my  action 
upon  the  case  against  him,  without  any  wairanty  by  the  smith  to  do  it  well ;  for,  it 
is  the  duty  of  every  artificer  to  e.vorcisc  his  ait  rightly  and  truly  as  ho  ought.'  There 
is  no  allusion  there  to  any  contract.  That  being  so,  it  seems  to  me  to  follow  that  the 
allegation  of  a  contract  in  a  case  of  this  kind  is  altogether  unnecessary."  In  the  present 
case,  it  would  be  necessary  to  shew  a  contract  with  the  plaintitl".  [Cresswell.  .)  The 
shi])  owners  are  to  take  the  goods  on  board  at  the  ship's  ex])cnsc  ;  and  thcv  assume  to 
take  them  on  board  by  thcii'  servants  :  aic  they  not  bound  to  l.iko  care  of  them  !]  The 
defendants  do  not  engage  to  shi])  the  goods  themselves  ;  but  merely  to  |)ay  for  putting 
them  on  board.  Upon  the  whole,  theiefore,  it  is  subnu'tted,  that  the  ])laintifi'  is  not 
the  propel-  person  to  sue  upon  this  agreement,  —that  there  was  no  breach  of  the  con- 
tract, inasnuich  as  it  ditl  not  cxti'ud  to  the  putting  the  goods  on  board,  — that  the 
plaintitl' is  not  shewn  to  have  had  .uiy  inti'icst  in  the  goods,  as  trustee,  or  otherwise, 
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— and  thiit  the  spec-ial  rlamage  is  not  the  gist  of  the  action  :  ami,  if  it  were,  that  it 
should  have  lieen  alleged  with  more  eertaiiity  :   -'  Wnis.  Saund.  ii'.j  d. 

Byles,  Serjt.,  contra.  The  plaintiff  .signs  the  contract  in  his  own  name,  and  not  as 
agent.  It  is  an  iniiversal  rule,  that,  if  a  man  signs  a  contract  in  his  own  name,  and 
there  is  nothing  in  the  contract  that  is  inconsistent  with  that  construction  of  it,  he  is 
personally  responsible  for  its  fulfilment,  even  although  there  may  be  a  principal  who 
may  be  liable  also.  The  I'ule  is  so  laid  down  in  the  notes  to  Thomson  v.  Davenport 
(9  B.  &  C.  78,  4  M.  &  R.  110),  in  2  Smith's  Leading  Cases,  4th  edit.  298.  This  is  a 
contract  of  charter  made  by  the  plaintiff'  for  a  foreign  principal.  It  l.iegins  :  "  It  is 
this  day  mutually  agreed  between  Messrs.  J.  &  K.  Wilson  (the  defendants),  [160] 
owners  of  the  ship  'Jessica,'  of  the  first  part,  and  S.  J.  Cooke  (the  plaintiff),  on 
behalf  of  the  (Teelong  and  Melbourne  Kailway  Company,  of  the  other  part."  It  may 
be  conceded,  that,  if  that  had  not  been  followed  by  a  signatui'e  in  its  present  form, 
there  might  have  been  some  difficulty  in  the  construction  contended  foi'  on  the  part 
of  the  plaintiff'.  The  subsequent  language,  however,  removes  all  ambiguity: — "The 
rates  of  fieight  determined  upon  by  the  said  parties  to  this  agrcemcTit,  are  as  under," 
&c.  "  One  third  of  the  total  freight  to  be  paid  in  London  on  receipt  of  bills  of  lading," 
— by  the  plaintiff',  of  course, — "and  the  remainder,  viz.  two  thii'ds,  by  the  Geeloug 
and  Melbourne  Railway  Company,  at  the  port  of  Geelong  aforesaid."  Could  the  now 
plaintiff'  have  insisted,  if  an  action  had  been  brought  against  him  for  not  having  the 
goods  ready  for  shipment,  or  for  non-payment  of  the  stipulated  freight,  that  he  was 
no  party  to  this  contract?  In  Tanner  v.  Christian,  4  Ellis  &  B.  591,  a  written  agree- 
ment was  e.xpressed  to  lie  made  "  between  Christian,  for  and  on  behalf  of  Norris,  of 
the  first  part,  and  Tanner  of  the  second  part."  By  it,  " Christian,  on  the  pait  of 
Norris,  agreed  to  let  to  Tanner  certain  premises  for  a  term  of  years,  Tanner  paying 
rent  to  "Christian,  for  the  use  of  Noriis  :  "  no  auction  to  be  held  on  the  premises 
without  the  "consent  in  wi-iting  of  Christian,  on  the  pai-t  of  Norris:  Tanner  to  take 
a  lease,  and  execute  a  countci'part  thereof,  when  called  upon  to  do  so  by  Christian  on 
the  part  of  Norris."  Christian  signed  the  agreement  in  his  own  name :  Norris  did 
not  sign  it.  In  an  action  by  Tanner  against  Christian  for  not  completing  the  lease, — 
it  was  held,  that  it  sufficiently  appeared  to  be  the  intention  of  the  parties  that  Christian 
should  himself  contract,  and  that  therefore  he  was  personally  liable.  The  two  cases 
are  almost  identical.  Lord  Campbell  there  says  :  "  It  appears  that,  throughout  the 
whole  tran.saction,  from  begimiing  to  end,  [161]  Christian  is  to  be  the  acting  party. 
I  think,  therefore,  that  the  intention  was  that  he  was  to  carry  the  contract  into  effect : 
and  he  signs  the  agreement,  not  by  procuration  for  Norris,  but  in  his  own  name  ;  so 
that,  I  think,  he  personally  undertakes  for  its  performance.  Fi'om  the  authorities 
cited,  particularly  Xorton  v.  Herron,  R.  &  M.  229,  it  seems  to  be  decided,  that,  in  an 
agreement  worded  like  this,  the  person  signing  it  is  personally  liable.  Lewis  v.  Xicholsov, 
18  Q.  B.  .503," — which  was  decided  upon  the  authority  of  Downman  v.  Jf'illiams, 
7  Q.  B.  103, — "  does  not  at  all  conflict  with  our  decision  ;  for,  the  defendants  in  that 
case  were  not  in  any  way  to  act  in  carrying  out  the  agreement :  they  were  solicitors, 
who  signed  a  promise  for  and  on  behalf  of  their  clients,  but  were  not  themselves  to 
do  anything."  Lennard  v.  Robinson,  5  Ellis  &  B.  125,  differs  from  the  present  case  only 
in  the  circumstance  of  the  charterparty  not  being  there  stated  to  have  been  made  by 
the  defendants  on  behalf  of  their  principals.  Lord  Campbell  there  says ;  "  I  do  not 
attach  much  weight  to  the  fact  that  the  alleged  principal  is  a  foreignerj;  for,  a  part  of 
the  contract  was  to  be  performed  in  Memel,  where  he  resides,  and  none  in  England, 
where  the  defendants  reside.  But,  looking  at  the  whole  of  the  contract  itself,  I  think 
the  defendants  are  made  personally  liable.  There  is  nothing  in  the  signature  to  pre- 
vent them  from  being  so.  In  the  body  of  the  contract,  they  are  contracting  parties  : 
and  they  may  well  become  so  ' by  authoiity  of  and  as  agents  for '  theii'  employer ; 
that  is,  he  may  be  made  liable  to  them.  That,  however,  does  not  alter  the  efl'ect  of 
the  instrument  by  which  they  become  contracting  parties  as  between  themselves  and 
the  plaintiff."  And  Coleridge,  J.,  expresses  him.self  to  the  same  effect,  except  that 
that  learned  judge  attaches  some  weight  to  the  circumstance  of  the  principal  being  a 
foreigner.  In  Mohoni/  v.  Kel-uli',  14  C.  B.  390,  the  contract  was  expressed  to  be  made 
"  between  Vacher  [162]  &  Tilly,  Morlaix,  and  Mahony  ; "  and  the  defendant  signed  it 
"  for  Vacher  &  Tilly,  Charles  Kekule  :  "  he,  therefore,  incurred  no  personal  liability. 
This  action  clearly  is  founded  on  the  conti'act.  The  agreement  pro\ides  that  the 
goods  are  to  lie  taken  on  lioard  at  the  ship's  expense  :  and  the  declaration  alleges  that 
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the  defoiidaiil.s  bail  the  goods  in  their  possession  for  the  purpose  of  taking  the  same 
on  board,  and  did  take  them  on  board  ;  but  that,  in  so  doing,  they  were  guilty  of  the 
wrongful  act  whieh  caused  the  injury  complained  of.  That  is  a  sutKcient  allegation 
of  a  breach  of  duty  arising  out  of  the  contract,  for  which  the  defendants  are  liable. 

Brown  was  heard  in  reply, 

Cke.sswell,  J.  I  am  of  opinion  that  the  plaintiH'  is  entitled  to  the  judgment  of 
the  court  upon  this  record.  We  have  been  told  by  Mr.  Brown,  that,  if  we  decide  in 
favour  of  the  plaintitt',  it  will  be  dittieult  in  future  for  agents  to  enter  into  contracts 
on  behalf  of  their  pi'incipals,  and  thus  much  inconvenience  will  lesult  to  the  commercial 
woi'kl.  A  very  simple  way  of  avoiding  that  inconvenience  would  be,  to  sign  the 
iliicument  in  the  names  of  the  contracting  parties,  "  liy  so  and  so,  as  agents,"  or  "by 
procuration."  Prima  facie,  when  a  man  signs  a  contract  in  his  own  name,  he  is  a 
contiacting  party;  and  there  nuisl  be  something  very  strong  upon  the  face  of  the 
instrument  to  prevent  that  liability  from  attaching  to  him.  I  find  no  circumstances 
of  that  .sort  in  this  case.  The  contract  professes  to  be  made  between  the  plaintiH'and 
the  defendants.  It  begins,  "  It  is  this  day  mutually  agreed  between  Messrs.  J.  &  R. 
Wilson  of  the  first  part,  and  Samuel  John  Cooke  of  the  other  part  "  It  is  true,  the 
words  "  on  behalf  of  the  Geelong  and  Melbourne  Railway  Company,"  are  added.  It 
seems,  at  all  events,  that  the  Geelong  and  Melbourne  Railway  Com  [163]-pany  is  a 
company  e.xisting  abroad  :  whethei'  there  only,  we  have  no  means  of  knowing.  The 
goods  are  to  be  delivered  pursuant  to  the  contract  "in  the  colony  of  Mctoria,"  which 
we  may  take  judicial  notice  is  out  of  England.  But  the  plaintifT,  residing  in  London, 
profes.ses  to  make  the  contract;  and  he  signs  it  with  his  own  name.  After  providing 
for  the  shipment  and  discharge  of  the  goods,  the  provision  in  the  contract  as  to  freight 
is  as  follows, — "The  rates  of  freight  determined  upon  by  the  said  parties  to  this 
agreement,  areas  undei'."  Who  are  "the  said  parties  to  tliis  agreement !"  Why, 
the  plaintifi'  and  the  defendants.  Then  the  parties  stipulate  that  "one  third  of  the 
total  of  freight  shall  be  paid  in  London  on  receipt  of  bills  of  lading."  The  pei'form- 
ance  of  that  part  of  the  contract  is  imposed  upon  the  plaintiff;  the  payment  of  the 
remainder  of  the  freight  being  agreed  to  be  made  by  the  company  at  the  port  of 
Geelong.  There  is,  theiefore,  amjile  evidence  on  the  face  of  the  instrument  that  it  is 
treated  as  a  contract  between  the  plaintitt'  and  the  defendants.  Then,  the  defendants 
contract  to  cany  the  goods  from  Liverpool  to  Geelong,  in  the  colony  of  Victoria,  and 
there  deliver  them  alongside  the  pier  of  the  (xcelong  and  Mell)ourne  Railwaj'  Company. 
And,  further,  the  goods  are  "to  be  taken  on  board," — not  put,  but  taken  on  board, — 
"at  Liverpool,  at  ship's  expense."  \Miatcver  care,  therefore,  was  required  to  l)e  taken 
to  shii)  the  goods  safely  and  securely,  was  understood  and  intended  to  be  taken  by 
and  at  the  expense  of  the  defendants.  The  declaration  alleges,  that,  although  the 
goods,  according  to  the  tei-nis  of  the  agi-eemcnt,  were  in  the  care,  custody,  and  posses- 
sion of  the  defendants  for  the  purpose  of  their  being  so  taken  on  board,  and  the  defen- 
ilants  took  them  on  board  at  the  .said  ship's  expense,  through  their  neglect  one  of  the 
locomotives  was  injured,  and  the  ])laiMtitt'  put  to  expense  in  I'cpairing  the  damage.  It 
appears  to  me  that  the  duty  of  [164]  taking  care  that  tiie  goods  were  safely  shipped 
necessarily  arose  out  of  the  contract,  and  that  the  defendants  are  responsible  for  the 
conse(juences  of  their  negligence. 

ClKJWliEU,  J.(«).  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  our  judg- 
ment. It  is  .said  that  the  plaintitt'  is  no  party  to  the  contract.  I  find,  however,  that 
it  is  signed  by  him.  I  have  always  understood  the  law  to  be,  that,  if  a  man  signs 
a  written  conti-act,  he  is  to  be  considered  as  the  contracting  party,  unle.ss  it  cleai'ly 
appeals  that  he  executes  it  as  agent  only.  There  is  nothing  upon  the  face  of  this 
agreement  distinctly  shewing  that  the  plaintitt'  was  contracting  as  agent  for  others. 
On  the  contrary,  theie  is  everything  to  lead  to  the  conclusion  that  he  was  contracting 
per.sonally.  I  agree  with  my  Brother  Cresswell  that  it  is  fairly  to  be  inferred  from 
the  agreement  that  the  payment  of  one  third  of  the  sti[)uhited  freight  was  to  be  made 
liy  the  plaintitt' on  receipt  of  the  bills  of  lading, — more  especially  tus  we  may  infer  from 
the  whole  agreement  that  the  goods  were  to  be  shipped  for  a  company  having  no 
existence  in  Kngland.  It  has  been  insisted  that  we  cannot  take  judicial  notice  that 
Geelong  is  not  in  I'^ngland.  The  contract,  however,  stales  that  [)lace  to  be  "in  the 
colony  of  Victoria ;  and  wc  are  bound  to  take  judicial  notice  of  the  oxistciico  of  that 

('()   Williams,  .1  ,  was  indispo.sed,  and  \\'illcs|  .1.,  was  sitting  at  nisi  prius. 
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colouy.  The  contract,  then,  being  for  the  ti'aiisportation  of  goods  from  Liverpool  to 
Geelong,  in  the  colony  of  Victoria,  it  seems  to  me  that  everything  leads  us  to  the 
inevitable  conclusion  that  the  person  who  signs  the  contracts  signs  it  as  a  substantial 
party.  The  next  question  is,  whether  the  loss  or  damage  is  sufficiently  stated  to  be 
with  reference  to  that  contract.  The  goods  were  to  be  taken  on  board  at  Liverpool 
at  the  ship's  expense.  [165]  The  allegation  in  the  declaration  is,  that,  in  pursuance 
of  the  agreement,  they  were  taken  possession  of  by  the  defendants  for  the  purpose  of 
being  so  taken  on  lioard,  and  that,  in  taking  them  on  boai'd,  one  of  the  locomotives 
was  damaged  through  the  defendants'  neglect  and  default.  It  appears  to  me  that 
that  is  clearly  a  loss  from  a  bi-each  of  the  duty  imposed  upon  the  defendants  by  their 
contract,  and  for  which  the  defendants  ai'e  responsible.  The  plaintiff,  therefore,  is 
entitled  to  judgment. 

Judgment  for  the  plaintiff' (a). 

[166]     Dei.anev  /■.  Fox.     Nov.  14,  1856. 

[S.  C.  26  L.  J.  C.  P.  5 ;  2  Jiu-.  N.  S.  12.33 ;  5  W.  E.  148.] 

The  1st  sect,  of  the  1  &  2  Vict.  c.  74,  enables  a  landlord  whose  tenant  refuses  to  give 
up  possession  on  the  tenancy  being  duly  determined  by  a  legal  notice  to  (juit,  to 
give  him  notice,  "in  the  form  set  forth  in  the  schedule,"  of  his  intention  to  proceed 
to  recover  possession  under  the  act ;  and,  provides,  that,  if  the  tenant  shall  not 
appear  at  the  time  and  place  appointed,  and  shew  reasonable  cause  why  possession 
should  not  I^e  given  under  the  provisions  of  the  act,  upon  proof  of  the  holding  and 
of  the  determination  of  the  tenancy,  &c.,  and  upon  proof  of  the  service  of  the  notice, 
and  of  the  tenant's  refusal  to  quit,  the  justices  may  issue  their  warrant,  and  give 
possession  to  the  landlord. — The  form  of  notice  given  in  the  schedule  begins  "  I, 

,  [owner,   or  agent  to  ,  the  owner,  as  the  case   may   be],  do 

hei'cby  give  you  notice,"  &c.,  and    intimates    that  the  party  giving  it  will,   "on 

next,  the  day  of  ,  at  of  the  clock  of  the 

same  da}',  at  ,  apply  to  Her  Majesty's  justices  of  the  peace  acting  for  the 

district  of  ,  in  petty  sessions  assembled,  to  issue  their  warrant,"  ifcc. — 

By  s.  3,  the  mei'e  olitaining  a  wan-ant  is  declared  to  be  a  trespass,  if  the  pei'son  to 
whom  the  warrant  is  granted  had  not  at  the  time  of  gi'anting  it  lawful  right  to  the 
possession  of  the  premises,  although  no  entr}'  should  be  made  by  virtue  of  the 
warrant. — And  s.  6  enacts,  that,  where  the  landlord,  at  the  time  of  applying  for  the 
warrant,  had  lawful  right  to  the  possession  of  the  premises,  he  shall  not  be  deemed 
a  trespasser  by  reason  merely  of  any  irregularity  or  informality  in  the  mode  of 
proceeding  for  obtaining  possession  under  the  act ;  but  that  the  party  aggrieved 
may  bring  an  action  on  the  case  for  such  irregularity  or  informality,  in  which  the 
damage  alleged  to  be  sustained  thereby  shall  be  specially  laid. — A  declaration  stated 
that  the  plaintiff,  after  the  pas.singof  the  act,  was  tenant  to  the  defendant  of  certain 
premises,  and  that  the  defendant  caused  to  be  served  upon  her  a  notice  (setting  out 
the  notice),  which  commenced  thus,  "  I,  J.  D.,  of  Bradford,  in  the  county  of  York, 
attorney  and  agent  for  and  on  behalf  of  Gregory  Fox,  of,  &c.,  farmer,  do  hereby 
give  you  notice,"  i^'c,  and  informed  the  plaintifl"  that  "  I,  as  attorney  and  agent  for 
the  said  Gregory  Fox,  shall,  on  Tuesday,  the  1st  day  of  January  next,  at  11  o'clock 
of  the  same  day,  apply  to  Her  Majesty's  justices  of  the  peace  acting  in  and  for  the 
borough  of  Bradford  (being,  &c.),  in  petty  sessions  assembled,  to  issue  their  warrant," 
&c.  The  declaration  then  went  on  to  state  that  the  defendant,  without  the  plaintifT 
having  appeared  before  such  justices,  or  having  been  heard  to  shew  cause,  or  had 
any  means  or  opportunity  to  shew  cause,  against  the  issuing  of  such  warrant  as  in 
the  notice  mentioned,  procured  to  be  issued  and  executed  on  the  plaintiff  a  certiiin 
wai-rant  (setting  it  out),  whereb}'  anil  under  the  authority  of  which  proceedings 
the  plaintifl' WHS  forcibly  ejected  and  expelled  from  the  premises: — Held,  that  the 
notice  was  informal,  for  not  mentioning  the  place  in  the  l)orough  of  Bradford  where 
the  application  was  to  be  made  ;  and  also,  come  semble,  for  omitting  to  state  that 
J.  D.,  the  person  giving  the  notice,  was  agent  to  the  owner  of  the  premises. — Held, 
also,  that  the  count,  though  somewhat  informal,  was  a  good  count  in  trespass. — 

(a)  See  fhllett  v.  nffnr,  18  C!  B.  90.5,  and  the  authorities  there  cited. 
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The  defeiidiuil  pleaded,  that  the  tenancy  was  duly  determined  by  notice  tu  (|uit 
before  the  happening  of  the  matters  in  the  count  mentioned,  and  that,  at  the 
time  of  applying  for  the  wairant,  he  had  lawful  right  to  the  possession  of  the 
pi'emises,  which  were  wrongfully  held  over  by  the  defendant : — Held,  that  the  plea 
was  a  good  answer  to  the  action, — the  6th  section  of  the  statute  confining  the 
tenant's  remedy,  where  the  landlord  has  lawful  right  to  the  possession,  to  an  action 
upon  the  case  founded  on  the  special  damage  arising  to  him  from  the  irregularity 
or  informality  of  the  proceeding,  and  no  special  damage  Ijcing  alleged  in  the  count. — 
As  to  the  right  of  a  tenant  to  maintain  trespass  against  his  landlord  for  a  forcible 
expulsion,  where  the  landlord  has  a  legal  right  to  the  possession  of  the  premises, — 
quaire  t 

The  first  count  of  the  declaration  stated  that  the  dcfend.int  broke  and  entcredacertiin 
dwelling-house  [167]  and  pi-emises  of  the  plaintill',  situate  in  Rbenezer  Street,  in  the 
borough  of  Bradford,  in  the  county  of  York,  and  numbered  12  in  the  said  street,  and 
then  and  there  forcibly  ejected  and  expelled  the  plaintiff"  therefrom,  and  had  kept  her 
forcibly  ejected  and  expelled  therefrom  ever  since. 

Second  count,  that  the  plaintiff'  theretofore,  and  after  the  passing  of  a  certain  act 
of  parliament  made  and  passed  in  the  year  of  our  Lord  18;3>S,  and  intituled  "An  act 
to  facilitate  the  recovery  of  possession  of  tenements  after  due  determination  of  the 
tenancy,"  was  tenant  to  the  defendant  of  a  certain  dwelling-house  and  premises,  to 
wit,  the  d\velling-hou.se  and  premises  in  the  .said  first  count  mentioned  :  yet  the 
defendant  caused  to  be  served  on  the  plaintitf',  as  such  tenant  as  aforesaid,  a  written 
notice  in  the  foi'm,  words,  and  figures  following,  viz.,  "I,  Joseph  Dawson,  of  Bradford, 
in  the  county  of  York,  attorney  and  agent  for  and  on  behalf  of  Gregory  Fox,  of  Great 
Horton,  in  the  parish  of  Bradfoid  aforesaid,  farmer,  do  hereby  give  you  notice,  that, 
unless  peaceable  possession  of  the  tenement  or  dwelling-house  situate  in  I'^benezer 
Street,  Bradford  aforesaid,  which  was  held  of  the  said  Gregory  Fox  under  a  tenancy 
fi'om  week  to  week,  which  was  determined  by  notice  to  quit  from  the  said  (xregory 
Fox  on  the  17th  day  of  December  instant,  and  which  tenement  or  dwelling-house  is 
now  held  over  and  detained  from  the  said  Gregory  Fox,  be  given  to  the  said  Gregory 
Fox,  or  to  me  on  his  Ijcbalf,  on  or  before  the  expiration  of  seven  clear  days  from  the 
service  of  this  notice,  I,  as  attorney  or  agent  for  the  .said  (ii'cgory  Fox,  shall  on 
Tuesday,  the  1st  day  of  January  next,  at  eleven  o'clock  of  the  same  day,  apply  to  Her 
Majesty's  justices  of  the  peace  acting  in  and  for  the  borough  of  Bradford  (being  the 
district,  division,  oi'  place  in  which  the  said  tenement  or  dwelling-house  is  situate,)  in 
petty-sessions  assembled,  to  issue  their  warrant  directing  the  [168]  c-onstal)lcs  of  the 
said  district  to  entei'  and  take  po.ssession  of  the  said  tenement  or  dwelling-house,  and 
to  eject  an}'  person  therefiom.  Dated  this  21st  day  of  December,  1855.  S.  Dawson. 
To  William  Dclaney  and  Ellen  Dclaney  ; "  and  without  giving  to  or  serving  on  the 
plaintiff  any  other  notice,  and  without  the  plaintill'  having  appeared  before  any  such 
justices  as  in  the  .said  notice  is  mentioned,  or  having  been  in  anywise  heard  to  shew 
cause,  or  had  any  means  or  opportunity  of  shewing  cause,  against  the  issuing  of  such 
warrant  as  in  the  .said  notice  is  mentioned,  procured  to  be  issued,  and  caused  to  be 
executed  on  the  plaintiff,  according  to  the  exigency  thereof,  a  certain  warrant  under 
the  hands  and  seals  of  two  such  justices  as  aforesaid,  in  the  form  words,  and  figures 
following,  that  is  to  say, — "  l-andl(jrd  and  tenant  order.  Borough  of  Bradford,  in 
the  West  Ividing  of  Yorkshire.  \\  hereas,  a  complaint  in  writing  was  made  l)y 
Joseph  Dawson,  the  legal  agent  of  Gregory  Fox,  your  landlord,  before  two  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  said  borough,  that  one  Ellen  Delaney 
and  William  Delaney,  tenants  of  a  certain  tenement,  consisting  of  a  tenement  or 
dwelling-house  situate  in  Ebenezer  Street,  in  the  township  of  Bradfoi'd,  in  the  said 
borough,  held  under  a  tenancy  from  week  to  week,  under  the  rent  of  2s.  (id.  per  week, 
and  which  said  tenancy  was  determined  by  a  notice  to  quit  given  by  the  said  Gregory 
Fox  on  the  7th  day  of  December,  1855  ;  and  that,  on  the  21st  day  of  l)cceniber,  1855, 
a  notice  in  wi'iting  of  the  intention  of  the  said  Joseph  Dawson,  as  such  agent,  to  a|)ply 
to  lecovcr  po.ssession  of  the  said  dwelling-house  or  tc^nenient  was  duly  served  u])on  the 
.said  [jremises,  which  on  this  day  was  duly  proved  on  oath  bcfori^  us  :  We,  two  of  Her 
Majesty's  justices  of  the  [jcace  in  petty  se.ssions  assembled,  acting  in  and  for  the  said 
borough  of  Bi'adford,  do  authoiise  and  comiM.uid  you  on  any  day  within  thirty  clear 
days  [169]  from  the  date  hereof  (exce[)t  on  Siiuclay,  Ghristma.s  Day,  and  Good  Friday), 
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between  the  hours  of  nine  in  the  forenoon  and  four  in  the  afternoon,  to  enter  (by 
force,  if  needful),  and  with  oi'  without  the  aid  of  the  said  Joseph  Dawson,  as  such 
agent,  or  any  other  person  or  persons  whom  3'ou  may  think  requisite  to  call  to  your 
assist^mce,  into  and  upon  the  said  tenement  and  to  eject  thereout  any  person,  and  of 
the  said  tenement  full  and  peaceable  possession  to  deliver  to  the  said  Joseph  Dawson, 
as  such  agent  as  aforesaid.  Given  under  our  hands  and  seals,  this  1st  day  of  January, 
1856.  W.  M.,  J.  H.  To  William  Leveratt  and  all  other  constables  and  peace  officers 
acting  for  the  borough  of  Bradford  aforesaid  : "  whereby  and  by  means  and  under  the 
authority  of  which  proceedings  .so  taken  as  aforesaid  by  the  defendant,  the  plaintiff  was 
forcibly  ejected  and  expelled  from,  and  had  ever  since  been  kept  forcibly  ejected  and 
expelled  from  her  said  dwelling-house  and  premises. 

Pleas, — first  (to  the  first  count),  liljerum  tenementum, — secondly  (to  the  second 
count),  that  the  said  tenancy  in  the  last  count  mentioned  was  a  tenancy  from  week 
to  week,  so  long  as  the  defendant  and  the  plaintiff'  should  respectively  please,  at  a 
rent  of  less  that  201.  per  annum,  that  is  to  say,  at  a  rent  of  2s.  6d.  per  week,  and 
upon  which  no  hue  was  e\ov  reser\-ed  or  made  payable  ;  that  the  said  tenancy  was 
duly  determined  by  due  notice  to  quit,  and  had  ended,  before  any  of  the  matters 
or  things  in  the  last  count  mentioned  had  happened  or  Uiken  place  ;  and  that  he, 
the  defendant,  before  and  at  the  time  of  the  happening  and  taking  place  of  all  and 
every  of  the  matters  and  things  in  the  last  count  mentioned,  and  at  the  time  of 
applying  for  such  wan-ant  as  is  in  the  last  count  mentioned,  had  lawful  right  to  the 
possession  of  the  said  dwelling-house  and  premises  in  the  last  count  mentioned,  which, 
at  the  time  of  the  applying  for  the  said  warrant,  and  at  the  times  when  all  the  [170] 
matters  and  things  in  the  last  count  mentioned  respectively  took  place  and  happened, 
were  wrongfully  held  over  by  the  plaintiff'  after  the  expiration  of  the  said  tenancy  in 
the  last  count  mentioned. 

The  defendant  also  demurred  to  the  second  count,  the  ground  of  demurrer  stated 
in  the  margin  being, — "  that,  upon  the  face  of  the  second  count,  all  the  proceedings 
appear  to  have  been  regular,  and  that  no  illegality  in  those  proceedings  is  shewn  on 
the  face  of  that  count."     Joinder. 

The  plaintiff"  joined  and  took  issue  on  the  pleas,  and  also  demurred  to  the  second 
plea,  the  ground  of  demurrer  stated  in  the  margin  being, — "  that  the  plea  does  not 
answer  the  count,  and  shews  no  right  to  the  po.ssession  in  the  defendant  as  upon  a 
warrant  from  justices,  and  does  not  justify  the  grievances  complained  of."     Joinder. 

Milward,  in  support  of  the  plaintiff"s  demurrer  (a).  The  proceedings  set  out  in 
the  second  count  of  the  declaration  are  not  in  accordance  with  the  requirements  of 
the  statute  upon  which  they  profess  to  be  founded.  The  1st  section  of  1  &  2  Vict, 
c.  74,  recites  that  "  it  is  expedient  to  provide  for  the  more  speedy  and  effectual 
recovery  of  the  possession  of  premises  unlawfully  held  over  after  the  determination 
of  the  tenancy  ; "  and  enacts,  that,  "  when  and  so  soon  as  the  term  or  interest  of  the 
tenant  of  any  house,  land,  or  other  corporeal  hereditaments  held  by  him  at  will  or  for 
any  term  not  exceeding  seven  years,  either  without  being  liable  to  the  payment  of 
any  rent  [171]  or  at  a  rent  not  exceeding  the  rate  of  201.  a  year,  and  upon  which  no 
fine  siiall  have  been  reserved  or  made  payable,  shall  have  ended,  or  shall  have  been 
duly  determined  by  a  legal  notice  to  quit  or  otherwise,  and  such  tenant,  or  (if  such 
tenant  do  not  actually  occupy  the  premises,  or  only  occupy  apart  thereof,)  any  person 
by  whom  the  same,  or  anj-  part  thereof,  shall  lie  then  actually  occupierl,  shall  neglect 
or  refuse  to  quit  and  deliver  up  po.ssession  of  the  premises,  or  of  such  ])art  thereof 
respectively,  it  shall  be  lawful  for  the  landlord  of  the  said  premises,  or  his  agent,  to 
cause  the  person  .so  neglecting  or  refusing  to  quit  and  deliver  up  possession  to  be 
served  (in  the  manner  hereinafter  mentioned)  with  a  written  notice,  in  the  form  set 
forth  in  the  schedule  to  this  act," — not  saying  or  to  the  like  eff'ect, — "signed  by  the 
said  landlord  or  his  agent,  of  his  intention  to  proceed  to  recover  possession  under  the 
authority  and  according  to  the  mode  prescribed  by  this  act ;  and,  if  the  tenant  or 
occupier  shall  not  thereupon  appear,  at  the  time  and  place  appointed,  and  shew  to  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — "  that  the 
second  count  is  good,  as  the  proceedings  set  out  are  not  in  accordance  with  the  require- 
ments of  the  statute  1  &  2  Vict.  c.  74,  andthe  schedule  to  the  act ;  and  that  the  plea 
demurred  to  is  bad,  as  not  affording  any  answer  to  the  charge  of  irregularities  in  the 
proceedings,  as  complained  of." 
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satisfiictiou  of  the  justices  hereiiiHt'tcr  nientioued  ruasoiuible  cause  wliy  possession 
should  not  be  given  under  the  provisions  of  this  act,  and  shall  still  neglect  and  refuse 
U)  deliver  up  possession  of  the  premises,  or  of  such  part  thereof  of  which  he  is  then 
in  possession,  to  the  said  lancUord  or  his  agent,  it  shall  be  lawful  for  such  landlord  or 
agent  to  give  to  such  justices  proof  of  the  holding  and  of  the  end  or  other  dctorniina- 
tion  of  the  tenancy,  with  the  time  or  manner  thereof,  and,  where  the  title  of  the 
landlord  has  accrued  since  the  letting  of  the  premises,  the  right  by  which  he  claims 
the  possession ;  and,  upon  proof  of  service  of  the  notice,  and  of  the  neglect  or  refusal 
of  the  tenant  or  occupier,  as  the  case  may  be,  it  shall  be  lawful  for  the  justices  acting 
for  the  district,  division,  or  place  within  which  the  said  premises,  or  any  part  thereof, 
shall  be  situate,  in  petty  sessions  assembled,  or  any  two  of  them,  to  issue  a  warrant 
under  their  hands  [172J  and  seals  to  the  constables  and  peace-officers  of  the  district, 
division,  or  place  within  which  the  said  premises,  or  any  part  thereof,  shall  be  situate, 
commanding  them,  within  a  period  to  be  therein  named,  not  less  than  twenty  days 
nor  more  than  thirty  clear  days  from  the  date  of  such  warrant,  to  enter  (by  force  if 
needful)  into  the  premises,  and  give  possession  of  the  same  to  such  landlord  or  agent." 
The  notice,  thei'efore,  must  be  in  the  precise  form  given  in  the  schedule ;  and  that 
form  requires  that  the  time  and  the  place  at  which  the  application  to  the  justices 
is  to  be  made  shall  appear.  Here,  the  notice  neither  mentions  the  place  where  the 
application  is  to  be  made,  nor  does  it  state  that  the  application  is  made  on  behalf  of  the 
"  owner  "  of  the  premises.  [Cresswell,  J.  Do  you  izisist  that  a  landlord  who  is  not  the 
owner  of  the  premises,  cannot  take  advantage  of  the  statute  !]  No  :  the  landlord  would 
be  the  owner  for  that  puipose.  But  it  should  be  shewn  upon  the  face  of  the  document 
that  the  party  claiming  is  in  that  sense  the  owner.  Whether  it  be  material  or  not,  is 
not  the  question  ;  the  statute  requires  it.  The  omission  of  the  place,  however,  is  the 
more  important  one.  Seeing  that  it  is  competent  to  the  justices  to  hold  a  petty  session 
where  they  please,  it  is  obviously  neces.sary  that  full  information  of  the  place  of 
a.s.sembly  should  be  given  to  the  tenant.  [Cresswell,  J.  Is  not  the  mention  of  the 
town  or  village  enough,  without  mentioning  the  sign  of  the  public-house?]  Bradford 
is  a  large  place,  ^^'ould  it  have  been  enough  to  say  "in  the  west  riding  of  the  county 
of  York  ;''  [Cresswell,  J.  Perhaps  not.]  Is  the  plaintiff  bound  to  know  whei'e  the 
justices  hold  their  petty  sessions  in  the  borough  of  Bradford?  The  statute  evidently 
intended  that  she  should  have  full  information  on  the  subject.  [Cresswell,  J.  If  the 
statute  had  intended  that  the  notice  should  mention  more  than  the  town  or  borough, 
I  should  have  expected  to  Knd  the  words  more  precise  :  they  would  probably  have 
been   [173]  thu.s, — "at  ,  in   the  parish  of  ,  in  the  boiough  of 

.'  ]  It  is  submitted  that  the  statute  is  imperative  :  if  the  form  of  the 
notice  which  the  statute  provides  is  not  stiictly  followed,  the  whole  foundation  upon 
which  the  proceedings  rest,  fails. 

The  second  plea  raises  substiintially  the  same  question  ;  if  the  last  coiuit  is  good, 
the  second  plea  is  no  answer  to  it.  It  will  be  contended  for  the  defendant  thai  the 
second  count  does  not  shew  any  special  damage.  It,  however,  shews  that  the  plaiutill 
w;is  turned  out  of  the  house,  and  that  suiely  is  special  damage  enough. 

Prentice,  contra  (a).     The  second  count  is  substan-[1743-tially  a  count  in  trespass  : 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 
As  to  the  demurrer  to  the  second  count, — "That  that  coinit  does  not  disclose  any 
cau.se  of  action  :  that  the  proceedings  set  forth  in  that  count  are  regular  witiuii  the 
true  intent  and  meaning  of  the  act  of  parliament  in  tiiat  coinit  mentioned  ;  that,  if 
that  count  does  di.sclo.se  any  defect  in  the  proceedings  theiein  set  forth,  such  defect 
amounts  to  a  mere  informality  or  ii'regulai-ity,  which  would  only  be  aetional^lo,  under 
the  6th  section  of  that  statute,  in  case  of  special  damage,  to  be  set  forth  on  the  face 
of  the  count,  and  that  the  last  coinit  discloses  no  such  special  damage  :  tiiat  the  count 
is  bad,  for  not  alleging  that  the  proceedings  set  forth  theiein  wei'c  taken  by  tiie 
defendant  maliciously  and  without  reasonal)le  or  proliai)le  cause  :  that,  even  if  the 
proceedings  set  forth  in  that  count  were  not  merely  informal  and  irregulai',  but  void, 
the  special  count  would  not  be  maintainable,  but  a  count  in  trespa.ss  only  :  that  the 
hist  count  is  bad  as  a  count  in  lres[)ass,  as  it  does  not  directly  allege  the  plaintilV's 
possession  and  the  defendant's  entry  upon  that  possession,  and  it  is  consistent  with 
all  that  appears  in   that  count  that  the   tenancy  may   have  e.vpired,  and  that  ihc 
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it  iilleges  an  unlawful  entry  and  expulsion  under  eulour  uf  a  warrant  :  and  the  plea 
shews  that  the  defendant  had  a  lawful  right  to  enter.  Assuming  that  all  the  pro- 
ceedings before  the  magistrate  were  illegal  and  void,  the  defendant  is  still  entitled 
to  succeed  in  this  action,  inasmuch  as,  the  plaintiti"s  tenanc\'  having  been  legally  put 
an  end  to,  he  had  a  right  to  enter.  [Cresswell,  -T.  Xeuian  v.  Ilnrlaml,  1  Scott,  N.  R. 
474,  1  M.  &  G.  644.  Williams,  J.  If  the  court  should  think  that  the  proceedings 
were  only  irregular,  there  is  a  good  count  in  case  alleging  the  irregularity.  You  may 
treat  it  either  way.]  It  is  submitted  that  the  second  count  is  nothing  more  than  a 
count  in  trespass,  and  that  the  plea  is  clearly  a  good  answer  to  it.  A  civil  action 
cainiot  1)0  maintained  for  a  forcible  entry.  In  Haireijv.  Brydcs,  14  M.  &  W.  437,  442, 
though  it  became  unnecessary  to  decide  the  jjoint,  Parke,  B.,  said  :  "  The  ne.xt  point 
was  that  raised  in  Netvton  v.  HarJand :  and,  if  it  were  necessary  to  decide  it,  I  should 
have  no  ditKculty  in  saying,  that,  where  a  breach  of  the  peace  is  committed  by  a 
freeholder,  who,  in  order  to  get  into  possession  of  his  land,  assaults  a  person  wrong- 
fully holding  possession  of  it  against  his  will,  although  the  freeholder  may  be  responsiljle 
to  the  pulilic  in  the  shape  of  an  indictment  for  a  forcible  entry,  he  is  not  liable  to  the 
other  party.  I  cannot  see  how  it  is  possible  to  doubt  that  it  [175]  is  a  perfectly 
good  justification  to  say  that  the  plaintiff'  was  in  posses.sion  of  the  land  against  the 
will  of  the  defendant,  who  was  owner,  and  that  he  entered  upon  it  aeeordinglv  ;  even 
though,  in  so  doing,  a  bieach  of  the  peace  was  committed."  In  BurUiuj  v.  Kea/l, 
11  (,).  B.  904,  to  a  declaration  in  trespass  charging  that  the  defendant  broke  and 
entered  the  plaintifi's  workshop,  while  the  plaintiff'  was  inhabiting  and  present  in  it, 
and,  while  the  plaintiff  was  so  inhabiting  and  present,  pulled  it  down,  the  defendant 
pleaded  pleas  asserting  that  the  workshop  was  the  defendant's,  and  denying  that  it 
was  the  plaintiff's  :  and  it  was  held,  that,  on  issues  joined  upon  these  averments,  it 
was  immaterial  whether  the  plaintiff  was  or  was  not  inhabiting  and  present  at  the 
time  of  the  alleged  trespass  ;  and  that  the  defendant  was  entitled  to  the  verdict,  upon 
proof  that  he  had  a  right  to  the  soil.  Many  other  authorities  might  be  referred  to, 
to  shew  that  a  civil  action  cannot  be  maintained  for  a  foi'cible  eiitiy  ;  and  that  the 
averment  of  a  vi  et  armis  is  a  mere  formal  allegation,  and  does  not  amount  to  an 
allegation  of  a  forcible  entry.  The  second  count  alleges  that  the  tenancy  was  duly 
determined  hy  a  notice  to  quit,  and  that  the  plaintiff'  wrongfully'  held  over,  in  defiance 
of  the  defendant's  lawful  right  to  the  possession.  It  would  be  strange,  indeed,  if  the 
defendant  should  find  himself  in  a  worse  position  by  reason  of  his  having  obtained  the 
warrant.  The  mere  obtaining  a  warrant  is  declared  by  s.  3  to  be  a  trespass,  if  the 
person  to  whom  the  warrant  is  granted  had  not  at  the  time  of  granting  it  lawful 
right  to  the  pos.se.ssion  of  the  premises,  although  no  entry  should  be  made  by  virtue 
of  the  warrant.  Next,  it  is  submitted  that  the  onl}'  action  that  can  be  brought  under 
this  statute  is,  an  action  upon  the  ca.se  alleging  special  damage,  pursuant  to  s.  6,  which 
enacts,  "that,  where  the  landlord,  at  the  time  of  applying  for  such  warrant  as  afore- 
said, had  lawful  right  to  the  possession  of  the  prc-[176]-mises,  or  of  the  part  thereof 
.so  held  over  as  afore.said,  neither  the  said  landlord  nor  his  agent,  nor  any  other  person 
acting  in  his  behalf,  shall  be  deemed  to  be  a  trespasser  by  reason  merely  of  any  irregu- 
larity or  informality  in  the  mode  of  proceeding  for  obtaining  possession  under  the 
authority  of  this  act ;  but  the  party  aggrieved  may  if  he  think  fit  Ijring  an  action  on 
the  case  for  such  irregularity  or  informality,  in  which  the  damage  alleged  to  be  sustained 
thereby  shall  be  specially  laid,  and  may  recover  full  satisfaction  for  such  special  damage, 
with  costs  of  suit :  provided,  that,  if  the  special  damage  so  laid  be  not  proved,  the 

plaintifl'  may  have  been  wrongfully  holding  over,  and  that  the  defendant  may  have 
had  a  right  of  entry  upon  the  plaintifi"s  possession,  so  that  an  action  of  trespass  would 
not  be  maintainable." 

As  to  the  demurrer  to  the  second  plea, — "That  that  pica  is  good  in  substance,  as 
shewing  that  the  defendant  was  entitled  to  take  the  proceedings  for  recovery  of 
possession  in  the  last  count  mentioned,  and  also  as  shewing  a  right  of  entry  in  the 
defendant  on  the  plaintifl"s  possession,  irrespccti\e  of  that  statute  ;  so  that  the  plaintiff" 
could  not  sustain  the  last  count  as  for  an  informality  or  irregularit}'  in  the  proceedings, 
which  the  defendant  was  entitled  to  take,  without  .shewing  special  damage  ;  nor  as  a 
count  in  trespass,  for  proceedings  wholly  void,  the  last  plea  disclosing  a  right  of  entry 
by  the  defendant  on  the  plaintiffs  possession,  and  the  unlawfulness  of  that  possession 
as  against  the  defendant." 
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defeii<l;iiit  sliall  hf  entitled  tn  :i  verdict,  .uid  that,  if  ])roved,  Imt  assessed  li}'  the  jury 
at  any  sum  not  exceeding  5s.,  tlie  phiintitV  shall  recover  no  more  costs  than  damages, 
unless  the  judge  before  whom  the  trial  shall  have  been  held  shall  eeitify  upon  the  back 
of  the  record,  that,  in  his  opinion,  full  costs  ought  to  be  allowed."  Here,  no  special 
damage  is  alleged.  [Williams,  J.  What  sort  of  special  damage  do  you  say  is  con- 
templated by  the  act?  Are  there  costs  given  ?]  The  justices  have  power  to  give  costs 
in  all  cases.  It  is  ditticult  to  say  what  the  legislature  meant  by  s])ecial  damage  :  but 
they  clearly  must  have  meant  something  more  than  the  mere  expulsion  from  the 
premises,  or  there  would  have  been  no  ditticulty  in  stating  it.  Then,  ;is  to  the  olijec- 
tioii  that  the  form  given  liy  the  statute  has  nut  been  strictly  complied  with.  If 
that  ol)jection  be  well  founded,  the  omission  of  a  single  letter  would  be  fatal.  It  is 
enough,  however,  if  the  notice  served  substantially  follows  the  form.  [Cresswell,  J. 
In  some  instances,  as  in  eases  under  the  Uniformity  of  Process  Act,  2  W.  4,  c.  3!),  the 
Registration  of  Voters  Act,  (i  ife  7  Vict.  c.  18,  and  the  lecent  Bills  of  Exchange  Act, 
IS  &  1!)  Vict.  c.  67,  the  parties  have  been  held  bound  to  follow  the  piescribed  forms 
with  extreme  closeness  and  piecision.]  The  notice  here  given,  is  it  is  submitted,  a 
perfect  compliance  with  [177]  the  form  prcscriljed.  The  objections  to  it  are,  that  the 
defendant  is  not  stated  to  be  the  "ownei"  of  the  premises;  and  that  the  "place"  at 
which  the  party  is  to  appear  to  shew  cause  why  the  wai-rant  should  not  issue,  is  not 
sutticiently  pointed  out.  The  name  of  the  landlord  or  owner  is,  however,  stated  in  the 
notice  :  and  the  pleadings  shew  that  tJregoiy  Fox  is  the  owner.  Then,  as  to  the  place, 
the  party  is  informed  that  the  application  will  l)e  made  to  the  justices  acting  in  and 
for  the  borough  of  Bradford,  on  a  given  day,  and  at  a  gi\'en  hour.  She  was  bouiifl  to 
know  wheie  the  petty  sessions  aie  held. 

Mihvard,  in  I'eply.  The  plaintiff  is  entitled  to  recover  on  both  counts  ;  and  the 
pleas  art'oid  no  answer.  Professing  to  act  upon  the  statute,  the  defendant  serves  the 
plaintiff' with  an  irregular  notice,  and  causes  her  to  be  turned  out  of  the  premises, 
without  giving  her  the  means  of  appearing  to  shew  cause  against  the  issuing  of  the 
warrant.     If  special  damage  be  necessary,  it  is  sufficiently  alleged. 

Cresswell,  .).  I  am  of  opinion  that  the  plaintiff'  is  entitled  to  the  judgment  of  the 
coiu-t  upon  the  second  count  of  the  declaration  in  this  case,  and  that  the  defendant  is 
entitled  to  judgment  on  the  dcmuii-er  to  the  secourl  plea.  The  second  count  begins 
with  stating  that  the  plaintill',  after  the  passing  of  the  statute  1  &  2  Vict.  c.  7-4,  wa.s 
tenant  to  the  defendant  of  certain  premises,  and,  that  the  defendant  caused  to  be 
served  upon  hei-  the  notice  set  out,  and  without  the  plaintill'  having  appearerl  lu^fore 
such  justices,  or  having  been  heard  to  shew  cause,  or  had  any  means  or  oppoitunity 
to  shew  ('ause  against  the  i.ss\iing  of  such  warrant  as  in  the  notice  mentioned,  procured 
to  be  issued  and  exec^nted  on  the  plaintiH"  a  certain  warrant,  which  is  also  set  out, 
whereby  and  un-[178]  <Ier  the  authority  of  which  proceedings  the  plaintiff  was  forcibly 
ejected  and  expelled  fiom  the  premises.  Piima  facie  that,  though  .somewhat  strange 
and  informal,  is  still  a  coinit  in  trespass,  and  therefore  such  as  to  entitle  the  [)laintiff 
to  judgment  theieon.  But  then  comos  the  second  plea,  which  shews  that  the  landlord 
had  a  right  to  the  possession  of  the  premises,  and  therefore  would  be  entitled  to  enter. 
That  being  .so  the  learned  counsel  for  tln^  [)laintill' insists  that  the  second  count  may 
be  treatiid  as  a  count  in  case,  and  as  n^lying  not  on  the  ground  of  want  of  title  in  the 
defendant  Ui  enter,  but  on  the  ground  of  his  having  proceeded  iriegularly  under  the 
act.  Whether  or  not  the  ])lainlifr  can  so  contend,  may  be  open  to  a  little  doubt,  seeing 
that  in  the  first  part  of  the  count  she  disputes  the  defendant's  title  to  the  possession. 
I  do  not,  however,  say  that  it  cannot  be  sustained  as  a  count  charging  iri'cgularity  in 
the  proceedings.  But  then  comes  the  fith  section  of  the  statute,  which  says,  that,  "where 
the  landlord  at  the  time  of  applying  for  such  wan-ant  »s  aforesaid  had  lawful  right  to 
the  possession  of  such  ])ieniises,  neither  the  landlord  nor  his  agent,  nor  any  other  per.son 
acting  in  his  behalf,  shall  be  dc(^med  to  be  a  trespasser  by  reason  merely  of  any  irregu- 
laiity  or  informality  in  the  mode  of  proceeding  for  obtaining  ])ossession  under  the 
authoi-ity  of  this  act," — here  the  defendant  has  been  guilty  (we  may  a.ssunie)  of  an 
iircgularity,  the  notice  not  being  in  the  foim  re(iuired  by  the  statute:  that,  therefore, 
precludes  the  plaintill'  from  recovering  in  Lres|)ass  :  but  the  statute  goes  on,  -"but 
the  party  aggiieved  may  if  he  think  lit  bring  an  action  on  the  ca.se  for  such  irregularity 
or  informality,  in  which  the  damages  alleged  to  be  sustained  thereby  shall  In' specially 
laiil."  Xow,  I  do  not  find  any  special  damage  alleged  as  aiising  from  I  he  informality 
of  the  proci'cding  :  it  is  not  averred  that  the  plaintill' was  turnctl  out  nf  {hr  premises, 
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or  was  [179]  put  to  ;iiiy  costs,  or  sustained  any  other  damage  by  reason  of  the  irregu- 
larity. For  the.se  reasons,  I  am  of  opinion  that  the  plaintiff'  must  ha\e  judgment  on 
the  demurrer  to  the  second  count,  and  the  defendant  must  ha,\e  judgment  on  the 
demurrer  to  the  second  plea. 

Wii.LiAM.s,  J.  I  am  of  the  same  opinion.  Looking  at  the  facts  disclosed  in  the 
second  count  and  in  the  second  plea,  it  appeals  to  me  that  this  is  one  of  the  cases 
contemplated  b^'  the  Gth  section  of  the  1  eV  li  Vict.  c.  74.  Upon  the  present  principles 
of  pleading,  it  is  our  duty,  where,  upon  the  whole  facts  disclosed  upon  the  record,  it 
appears  that  the  plaintift'is  entitled  to  maintain  the  action,  to  hold  him  to  be  so  entitled, 
notwithstanding  anj'  mere  informalit}'  in  the  mode  of  alleging  the  ground  of  complaint. 
But,  in  the  present  case,  it  does  not  appear  that  the  plaintifl"  is  entitled  to  maintain  the 
action,  because  the  6th  section  of  the  act  only  gi\'es  him  a  right  to  bring  an  action 
alleging  specially  the  damages  he  has  sustained  by  i-eason  of  any  irregularity  or 
informality  in  the  mode  of  proceeding  for  obtjiining  possession  of  the  premises  under 
the  authority  of  the  act.  No  such  special  damage  is  alleged  here.  The  terms  of  the 
Gth  section  certainly  are  somewhat  obscure.  It  does  not  seem  to  have  occurred  to  the 
minds  of  the  legislature  that  the  landlord  might  be  entitled  to  enter  without  the  aid 
of  a  wariant. 

Ckowdek,  J.  The  Krst  question  in  this  case  arises  upon  the  demurrer  to  the 
second  count  of  the  declaration,  and  that  is  as  to  the  validity  of  the  notice  there 
set  out.  The  plaintitl"  insists  tiiat  she  has  disclosed  a  good  cause  of  action  in  that 
count,  because  she  has  shewn  that  she  was  served  with  an  informal  and  irregular 
)iotice  under  the  statute,  and  was,  without  having  appeared,  or  having  the  means  or 
opportunity  of  appear-[180]-ing  to  object,  expelled  from  the  premises  under  a  warrant 
founded  upon  that  informal  notice.  It  seems  to  me  that  the  notice  set  out  was  an 
informal  notice,  inasmuch  as  it  omitted  to  specify  the  place  at  which  the  plaintiff  was 
to  appear  for  the  purjwse  of  shewing  cause  against  the  issuing  of  a  warrant.  It  seems 
to  be  rather  doubtful  whether  the  notice  ought  also  to  have  alleged  in  terms  that  the 
party  giving  it  was  the  agent  of  the  owner  of  the  premises  ;  but,  on  the  ground  l)efore 
stated,  I  think  the  notice  was  informal  (a).  Assuming  the  notice,  then,  to  be  informal, 
the  next  question  is  whether  there  is  a  good  cause  of  action  stated  in  the  second  count. 
I  agree  that  it  is  not  now  necessary  that  the  cause  of  action  shoidd  l)e  alleged  with 
any  precise  formality :  and  I  think  there  is  a  ground  of  action  sufficiently  stated  in 
the  second  count,  and  therefore  that  there  should  be  judgment  for  the  plaintiff'  on  the 
demurrer  to  that  count.  Then  comes  the  demurrer  to  the  second  plea.  That  plea 
contains  the  impoitant  allegation  tliat  the  defendant  had  lawful  right  to  the  possession 
of  the  premises,  the  plaintiff's  tenancy  having  been  duly  determined  by  a  notice  to  quit, 
and  the  plaintiff  having  wrongfully  held  over.  This  renders  it  necessary  to  refer  to  the 
6th  section  of  the  1  &  2  Vict.  c.  71,  which  pro\ides,  that,  where  the  landlord  at  the 
time  of  applying  for  the  wai-rant  had  lawful  right  to  the  possession  of  the  [181] 
premises,  he  shall  not  be  deemed  a  tre.-^passer  Ijy  reason  merely  of  any  irregularity 
or  informality  in  the  mode  of  proceeding  for  obtaining  pos.session  under  the  authority 
of  the  act ;  but  that  the  party  aggrie\ed  may  bring  an  action  on  the  case  foi-  such 
irregularity  or  informality,  in  which  the  damage  alleged  to  be  sustained  thereby, — 
that  is,  the  damage  arising  from  the  irregularity  or  informality, — shall  be  specially 
laid.  This  is  an  action  for  the  irregularity  :  it  is  therefore  made  specially  necessary 
that  the  ground  of  action  shall  be  laid  by  way  of  special  damage.  Now,  what  damage 
is  alleged  in  the  second  count  to  have  arisen  from  the  irregularity  in  the  mode  of 
proceeding.'  It  appears  upon  the  whole  record  that  the  plaiutitt'  ought  to  have  been 
turned  out  of  possession.  It  is  said  she  had  no  proper  notice  to  appear.  Suppose  she 
had  appeared,  all  that  she  could  have  heard  woidd  have  been,  that  she  had  no  right 
to  retain  possession  of  the  premises,  and  must  be  turned  out.     I  therefore  think  the 

(a)  This  doubt  is  generated  by  the  position  in  \vhich  the  word  "owner"  is  found 
in  the  former.  The  first  time  it  is  used,  it  is  improperly  pleaded  within  the  brackets, 
as  part  of  the  words  of  direction,  instead  of  fieing,  as  it  should  have  been,  pleaded 
outside  as  part  of  the  substance  of  the  form.  This  form  (as,  indeed,  are  all  the  forms 
given  in  the  schedule  to  this  act)  is  throughout  very  inaccurately  printed  in  this 
respect ;  some  of  the  directory  words  Ijeing  placed  as  part  of  the  body  of  the  notice  : 
so  that  a  notice  in  literal  compliance  with  the  form  would  clearly  be  a  bad  notice. 
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secoi\(l  ])k'a  is  a  good  answer  to  the  eoiiiit  to  which  it  is  plciuldl,  ami  thai  the  (lefciidaiit 
is  oiititlcil  to  judgment  on  the  donnurei-  thereto. 

.hidginent  for  the  plaintitt'  on  the  demun-er  to  the  second  count,  and  foi'  tiie 
defendant  on  the  ih'niuner  to  the  second  plea. 

[182]     LovEK  V.  Davidson.     Nov.  (5,  IS.'jfi. 

One  who  adapts  words  of  his  own  to  an  old  air,  adding  thereto  a  pi-eludc  and  accom- 
paniment also  his  own,  acquires  a  copyright  in  the  combination,  and  may,  in 
declaring  for  an  infringement  against  one  who  has  pirated  the  whole,  propeily 
dcscriljc  himself  as  the  proprietor  of  the  entire  composition. — A.,  being  in  Now  Vork, 
and  wishing  to  publish  a  song  there  and  in  London  simultaneously,  entered  into  some 
agreement  for  an  assignment  of  the  American  copyright  to  a  publishei'  in  New 
York  : — Held,  that  a  receipt  for  the  purchase-money  was  no  evidence  of  the  assign- 
ment :  and,  held,  that  the  date  on  the  title-page  (as  required  b}'  the  American  law) 
was  not  conclusive  evidence  of  the  time  of  publication  in  New  York. — The  author 
and  pioprietor  of  copyright  in  a  .song,  in  the  entry  at  Stiitioners  Hall  described  bifs 
place  of  aliode  as  "  G.5  O.xford  Street,"  he  being  in  America  at  the  time  of  publica- 
tion, and  having  no  place  of  abode  in  England,  but  "  65  Oxford  Stret,"  being  the 
address  of  his  publishers : — Held,  ;i  sufficient  description  to  satisfy  the  5  &  G  Vict. 
c.  45,  s.  \'i. 

This  was  an  action  brought  by  the  plaintifl'  against  the  defendant  for  pirating  the 
words  and  music  of  a  song  called  "The  Low  Back'd  Car,"  of  which  the  piaititifl" 
claimed  to  lie  entitled  to  the  copyright  as  author. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  Middlesex  after  the  last 
term.     The  facts  were  as  follows  : — 

"The  Low  IJack'd  Gar," — the  words,  the  prelude,  and  the  accompaniment  being 
entirely  written  and  composed  by  the  plaintitl',  Imt  the  air  being  an  old  one,  known  by 
the  name  of  "  The  jolly  Plongh-boy," — was  first  ])ublished  in  this  country  on  the  7th 
of  December,  1840,  and  was  cntei'ed  in  the  book  at  Stationers  Hall  as  of  that  date, 
the  persons  described  as  the  proprietors  of  the  copyright  being  "  Duff'  &  Hodgson, 
65  Oxford  Street."  This  entry,  however,  was  amended  pui-suant  to  an  oider  of 
Jervis,  C.  J.,  of  the  15th  of  March,  1855,  by  striking  out  the  names  of  "Duff  & 
Hodgson,"  and  inserting  in  lieu  thereof  the  name  of  "Samuel  Lover,"  leaving  the 
entry  in  all  other  respects  as  it  was  {(if.  It  appeared,  that,  when  the  original  entry 
was  made,  the  plaintifl'  was  residing  at  New  York,  having  no  place  of  abode  in 
England  ;  an<l  that,  prior  to  the  publication  of  the  song  in  question  in  iMigland,  the 
plaintifl'  had  .sold  [183]  the  cojiyright, — .so  far  as  concerned  America — to  persons  of  the 
name  of  Firth  A'  Hall,  music-publishers  at  New  York  :  but  the  only  evidence  of  this 
transaction  was,  the  ])r(jduction  l)y  the  defendant  of  a  receipt  for  tiie  purchase-money 
bearing  the  sigu.ature  of  the  plaintifl';  the  reception  of  which  was  objected  to  on 
his  behalf. 

For  the  defeu<!ant,  it  was  attempted  l(j  be  shewn  that  iheic  had  been  a  prior 
l)ublication  of  the  Low  Back'd  Car  iTi  New  York  ;  and,  for  this  purpose,  tlio  defen- 
flant  produced  a  copy  of  the  song,  which  had  been  purchased  at  the  shop  of  Firth  k. 
Hall,  in  New  York,  and  which  purjwrled  on  the  face  of  it  (a)'-  to  have  l)een  published 
on  the  4lh  of  December,  1S4(>,  tince  days  before  the  date  of  the  entry  and  ])ublication 
in  iMigland.  But  it  turned  out  that  the  actual  day  of  publication  in  New  Vork  was, 
on  or  after  the  7tli  of  December,  hS47,  the  date  on  the  ])iece  of  music  produced  lieing 
satisfa(-torily  shewn  to  be  a  mist.ake. 

On  the  ])ai-t  of  tht;  defemiant,  it  was  insisted,  that,  to  entitle  him  to  maintain  the 
action,  the  ])laintifl'  must  shew  that  lie  was  the  author  of  IIk;  whole  i)iccc,  including 
the  air;  that  there  had  been  no  surticicnt  entry  ,it  Stationers  Hall,  the  author's  true 
place  of  abofle  not  being  stilted  ;  and  that  the  .sale  of  liie  American  copyright  operated 
an  extinction  of  the  ])laintifl''s  claim,  inasmuch  as  there  could  be  no  ])artial  assignment 
of  copyright. 

The  learned  judge,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for 

{(if  See  Ex  park  Davukmi,  18  0.  B.  297. 

(d)'^  The  .Americ.'in  l.iw  requiring  llie  date  of  the  lii'sl  publication  to  .qipe.ir. 
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him,  directed   the  juiy  tu  tiiid   foi'  tlie   [ilaintifl',   whirli   Ihey  auuordingly  did,  with 
40s.  (hxmagcs 

Bovill  now  moxed  to  enter  a  verdict  for  the  defendant,  [184]  puisaant  to  the  leave. 
1.  There  is  nothing  in  the  copyright  act,  5  *  6  Vict.  c.  45,  to  give  the  excUisive  right 
of  publication  to  any  one  except  the  author  of  the  work, — that  is,  the  whole  work, — 
or  to  his  assignee.  Here,  the  plaintift'  was  confessedly  not  the  author  of  the  air. 
[Cresswell,  J.  What  did  the  defendant  pirate  ?]  The  whole.  [Cre.sswell,  J.  I 
cainiot  say,  as  a  matter  of  law,  that  a  jury  might  not  be  justified  in  finding  that  the 
pulilication  was  new.]  There  certainly  is  a  case  in  this  court, — Leader  v.  Funlay, 
7  C.  B.  4, — where  it  was  held  that  one  who  adapts  words  to  an  old  air,  and  procures 
a  friend  to  compose  an  accompaniment  thereto,  acquiies  a  copyright  in  both  words 
and  accompaniment ;  and  his  assignee,  in  declaring  for  an  infringement,  may  describe 
himself  as  the  proprietor  of  the  copyright  in  the  whole  compo.sition.  2.  It  appeared, 
that,  prior  to  the  publication  of  this  song  in  England,  the  plaintift'  had  sold  the  cop3'- 
right  to  Messrs.  Firth  &  Hall,  of  New  York.  By  the  law  of  this  country,  it  seems 
pretty  clear  that  there  cannot  be  a  partial  assignment  of  copyright.  In  Jcjfcri/s  v. 
Booscji,  4  Hou.se  of  Lords  Cases,  815,  992,  Lord  St.  Leonards  says  (tt)i :  "If  there  is 
one  thing  which  I  should  be  inclined  to  represent  to  your  Lordships  as  being  more 
clear  than  any  othei',  in  this  case,  it  is,  that  copyright  is  one  and  indivisible.  I  am 
not  speaking  of  the  right  to  license :  but  copyright  is  one  and  indivisible  ;  or,  is  a 
right  which  may  be  transferred,  but  which  cannot  be  divided.  Nothing  could  be 
more  ab.surd  or  inconvenient  than  that  this  abstract  right  should  be  divided,  as  if  it 
were  real  property,  into  lots,  and  that  one  lot  should  be  sold  to  one  man,  and  another 
lot  to  a  dift'erent  man.  It  is  impossible  to  tell  what  the  incon-[185]-venience  would 
be.  You  might  have  a  sepai'ate  ti'ansfer  of  the  right  of  publication  in  every  county  in 
the  kingdom.  If,  however,  the  right,  as  I  am  advising  voin-  Ijordships,  is  properly 
one  and  indivisible,  then  let  us  see  what  construction  can  be  put  upon  the  assignment 
from  Ilicordi  to  Boo.sej'.  The  exercise  of  the  right  is  confined  in  the  assignment  to 
the  Ignited  Kingdom.  Now,  by  the  41  G.  3,  c.  107,  copyright  is  extended  to  any 
part  of  the  British  Dominions  in  Europe  ;  and,  by  the  54  (leo.  3,  c.  L56,  it  was  further 
extended  to  every  part  of  the  British  dominions.  It  is  ipiite  clear,  therefore,  that,  if 
in  this  case  there  xvas  a  copyright,  under  the  law-  of  this  country  it  was  a  copyright 
which  extended  to  every  portion  of  the  British  dominions.  Then,  as  Kicordi  limited 
his  assignment  to  the  United  Kingdom,  and  therefore  leserved  to  himself  the  right  as 
regaided  the  publication  in  every  other  part  of  the  British  dominions,  even  consider- 
ing the  right  in  England,  if  I  may  so  call  it,  as  being  capaljle  of  being  secured  from 
any  foieign  right,  it  would  consequently  be  a  partial  assignment ;  and,  as  a  partial 
assignment,  I  shoidd  venture  to  recommend  your  Lordships  to  decide  that  it  was 
wholly  void,  and  therefore  gave  no  right  at  all."  [Willes,  J.  Upon  this  point  the 
whole  foundation  of  your  argument  fails,  there  being  no  evidence  of  an  assignment 
to  Firth  &  Hall]  'I'he  receipt  was  some  evidence.  [\\'illes,  J.  None  whatever.] 
3.  The  entry  at  Stationers  Hall  was  not  a  compliance  with  the  statute.  By  the  !3th 
section  of  the  5  it  G  Vict.  c.  45,  the  entry  is  to  contain  the  title  of  the  book,  &c.,  the 
time  of  the  fii'st  publication  thereof,  the  name  and  place  of  abode  of  the  publisher 
thereof,  and  the  name  and  place  of  abode  of  the  proprietor  of  the  copyright :  and 
s.  24  enacts  "  that  no  proprietor  of  copyright  in  any  book  which  shall  be  first  published 
aftei'  the  passing  of  this  act,  shall  maintain  any  action  or  suit  at  law  or  in  equtity,  or 
any  summaiy  proceeding,  in  respect  of  any  [186]  infringement  of  such  copyright, 
unless  he  shall,  tiefore  commencing  such  action,  suit,  oi-  proceeding,  have  caused  an 
entry  to  be  made  in  the  book  of  registry  of  the  Stationers  Company,  of  such  book, 
pursuant  to  this  act,"  &c.  Now,  the  plaintift'  admitted  that  No.  65  Oxford  street, 
never  was  his  place  of  abode.  In  fact,  he  was  residing  in  New  York  at  the  time  the 
entry  was  made  («)'•  The  entry,  therefore,  clearly  was  no  compliance  with  the  act. 
[Cre.sswell,  J.  Mr.  Lover  had  at  that  time  no  other  place  of  abode  in  England.  He 
might,  therefore,  very  properly  describe  himself  as  of  a  place  where  he  might  be  com- 

(ay  And  Jervis,  C.  J.,  in  Shepherd  v.  Conquest,  17  C.  B.  437,  states  that  in  this  many 
of  the  judges  concurred  with  the  noble  lord. 

(a)-  By  the  American  law,  it  appears  that  the  entry  of  copyright  can  only  be  made 
by  a  citizen  of  the  United  States,  or  by  one  who  is  permanently  resident  therein. 
See  Ciu'tis  on  Copyright  (American),  141-144. 
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iiuiiiicatccl  with.]  If  siioli  a  laxity  of  desc-iiplidii  \iv  permitted,  an  im])orlaiit  pro\'isi(jii 
of  the  statute  may  at  all  tiine.s  l.c  ea.sily  e\ai_le(l. 

Ckes.swell,  J.  1  am  of  opinion  that  there  is  no  ground  for  a  rule  in  this  case  : 
and  ni\*  reasons  sullicieutly  appear  from  the  observations  thrown  out  during  the 
argument. 

The  rest  of  the  court  concurring, 

Rule  refused. 


[187]     K.x  PARTE  Anne  Trenery.     Nov.  21,  1856. 

[S.  C.  5  W.  li.  32-2.] 

The  court  refused  to  grant  a  rule  to  enable  a  maii'ied  woman  to  execute  a  conveyance 
under  the  3  &  4  W.  4,  c.  74,  s.  91,  without  the  concurrence  of  her  husband,  upon 
an  aftidavit  merely  stating  that  the  parties  were  living  apart  by  mutual  consent  : 
but  required  an  affidavit  shewing  that  an  application  had  been  made  to  the  husband 
to  execute  the  deed,  and  th.it  he  had  refused  to  do  so. 

Hawkins  moved  for  a  rule  to  enable  Mrs.  Anne  Trenery,  a  married  woman,  who 
was  living  apart  from  her  husband,  by  mutual  consent,  to  convey  (under  the  3  ife  4 
W.  4,  e.  74,  s.  91),  her  interest  in  certain  propeity  to  which  she  was  separately 
entitled  in  her  own  right,  without  her  husliand's  concurrence.  [Cresswell,  J.  Does 
your  affidavit  shew  that  the  husljand  has  been  asked  to  execute  the  deed,  aiid  has 
refused  to  do  so  ?]  It  does  not.  [Cresswell,  J.  Then  you  cannot  have  a  rule.  This 
court  so  decided  in  a  case  of  In  re  Jlculer  Murpliy,  5  Scott,  N.  1{.  lUG,  S.  (J.  nom. 
Ji.r parte  Mirjin,  4  M.  &  ii.  G35.] 

Per  Curiam.     Rule  refused  («). 

[188]     Sakl  and  Another  r.  Bcwrdii.i.on.     Nov.  17,  1856. 

[S.  C.  26  L.  J.  C.  P.  78;  2  Jur.  N.  S.  1208;  5  W.  R.  196.  Discn.ssed,  Ma/iuleit  v. 
Dublin  and  C'hapeH::od  J)istiUi:)-y  Company,  1877,  I.  R.  11  C.  L.  91;  Jonts  v.  Joi/ner, 
1900,  82  L.  T.  769.] 

The  defendant  went  into  the  plaintiffs'  shop,  and  agreed  to  purchase  certain  goods  in 
the  aggregate  exceeding  the  value  of  101.  The  several  articles,  with  thoii-  I'espective 
prices,  were  entered  in  the  ])laintifrs  "order  book  "  on  the  Hy-leaf  at  the  begiiming 
of  which  were  written  the  names  of  the  ])laintifl's  ;  and  the  defendant  wrote  his  name 
at  the  foot  of  the  entry,  for  the  purpo.se  of  verifying  the  bargain  : — Held,  a  sufficient 
signature  of  the  contract  by  both  parties  to  satisfy  the  17th  section  of  the  Statute  of 
Frauds. — One  of  the  articles  was  described  as  "candlestick,  complete."  It  was 
proved,  that,  at  the  time  the  goods  were  selected,  it  was  arranged  that  a  "gallery" 
should  be  added  to  the  top  of  the  candlestick  foi-  the  reee])tioii  of  a  "mosquito- 
sharle : " — Held,  that  the  memorandum  was  sntHcienI,  without  mentioning  the 
"gallery."  —  At  the  tinu;  of  the  contract,  it  was  agreed  that  the  gootls  should  be 
paid  for  by  a  che(|ue  on  the  defendant's  brother : —Held,  that  the  omission  of  that 
stipulation  did  not  vitiate  the  memorandum. 

This  was  an  action  for  goods  Ijargainud  and  sold.      Plea,  ne\er  indebted. 

The  cause  was  tried  before  Willes,  .1.,  at  the  sittings  in  Middlesex  after  last  Easter 
Term.  The  facts  were  as  follows: — The  defendant,  who  w.is  aliont  to  proceed  to 
India,  went  into  the  plaintill's'  shop  for  the  pin-pose  of  purchasing  ccitain  goods.  The 
goods  were  selecte(J,  amongst  them  being  two  chamber-candlesticks  to  which  galleries 
were  to  be  fixed  for  the  purpose  of  holding  mosciuito-shades.     In  all  other  respects, 

(a)  And  see  Jn  re  Samh  JFoodruck,  1  C.  I!.  4.'i7,  In  re  Isabella  Grkrson  Perrin, 
14  C.  R  420. 

Where  the  husband  is  lunatic,  of  course,  it  i.s  not  necessary  that  I  he  affidavit  should 
shew  that  he  refuses  to  cOTicur  ;  but  the  affidavit  must  show  that  he  is  lunatic  at  the 
time  of  the  application:  Ex  parte  Thoinat:,  4  M.  iV  Scott,  331  ;  //(  re  .lane  Turner, 
3  C.  1!.  Ku;. 
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all  the  articles  were  complete.  A  list  of  the  tjoods  purcha.sed  was  entered  in  the 
plaintiifs'  order-liook,  the  chanihcr-oandlesticks  l>eing  therein  described  as  "candle- 
sticks, complete."  This  book  had  the  words  "Older  Book"  printed  in  gold  letters 
outside,  and  the  names  "  Sari  &  Son  "  written  on  the  fly-leaf  at  the  beginning.  At 
the  foot  of  the  entrj'  in  cjuestion  appeared  the  name  and  address  of  the  defendant,  in 
his  own  hand-writing, — Capt.  Buurdillon,  29  Inverness  Terrace,  Baj'swater."  It  was 
part  of  the  bargain,  but  not  so  stated  in  the  above  note  of  it,  that  the  goods  were 
to  be  paid  for  bj'  a  draft  on  the  defendant's  brother  (not  being  a  banker),  at  No. 
14  Throgmorton  Street. 

On  the  part  of  the  defendant,  it  was  insisted  that  there  was  no  sufficient  note  or 
memorandum  in  writing  of  the  contract  to  satisfy  the  17th  section  of  the  Statute  of 
[189]  frauds, — first,  because  the  vendors'  names  did  not  appear  upon  the  contract, — 
secondly,  because  it  did  not  contain  all  the  terms  of  the  bargain,  no  mention  being 
made  therein  of  the  galleries  which  were  to  be  added  to  the  chamber-candlesticks,  or 
of  the  stipulated  terms  of  payment. 

For  the  plaintiffs  it  was  insisted,  that,  taking  the  book,  with  the  words  printed 
on  the  outside,  and  the  names  of  the  plaintiffs  written  on  the  fly-leaf,  and  the 
signature  of  the  defendant  at  the  foot  of  the  entry,  there  was  a  sufficient  compliance 
Avith  the  statute. 

The  learned  judge, — after  putting  two  questions  to  the  jurj-,  viz.  first,  whether 
the  order  was  written  in  the  plaintiffs'  book  before  the  defendant  wrote  his  name 
therein  ;  secondly,  whether  the  defendant  so  wrote  his  name  in  the  book  for  the 
purpose  of  verifying  the  order ;  both  of  which  questions  were  answered  in  the 
affirmative, — reserving  leave  to  move  to  enter  a  verdict  for  the  defendant,  directed 
the  jury  to  find  for  the  plaintiffs  for  the  amount  claimed. 

Byles,  Serjt.,  in  Trinity  Term  last,  pursuant  to  the  leave  .so  reserved,  moved  to 
enter  a  verdict  for  the  defendant,  or  a  nonsuit.  The  17th  section  of  the  29  Car.  2, 
c.  3,  enacts  "  that  no  contract  for  the  sale  of  any  goods,  wares,  and  merchandizes,  for 
the  price*  of  101.  sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something 
in  eainest  to  liind  the  bargain  or  in  part  of  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  theii'  agents  thereunto  lawfully  authorised."  To  satisfy  that 
section,  the  note  or  memorandum  of  the  contract  must  contain  the  signatures  of  both 
vendor  and  vendee.  Thus,  in  Jacob  v.  Kirk,  2  M.  k  Kob.  221,  it  [190]  wa.s  held  that 
a  memorandum  of  sale  of  goods  in  the  vendor's  book,  signed  by  the  vendee  in  initials, 
the  vendor's  name  not  appearing  in  the  book,  is  not  a  sufficient  note  in  writing  to 
satisfy  the  statute  ;  and  that  the  defect  was  not  cured  by  a  letter  from  the  vendee,  in 
which  the  vendor's  name  did  appear,  but  which  letter  did  not  clearly  refer  to  the 
memorandum.  So,  in  Champion  v.  I'hnnti/er,  1  N.  R.  252,  it  was  held,  that  a  note 
or  memorandum  in  writing  of  a  contract  for  the  sale  of  goods,  signed  by  the  seller 
only,  is  not  sufficient.  "  How,"  says  Sir  James  Mansfield,  C.  J.,  "  can  that  be  said  to 
be  a  contract,  which  does  not  state  who  are  the  contracting  parties  ?  B}'  this  note 
it  does  not  at  all  appear  to  whom  the  goods  were  sold.  It  would  prove  a  sale  to  any 
other  person  as  well  as  to  the  plaintiffs.  There  caimot  be  a  contract  without  two 
parties  ;  and  it  is  customary  in  the  course  of  business  to  state  the  name  of  the 
puichaser  as  well  as  of  the  seller  in  every  bill  of  parcels.  This  note  does  not  appear 
to  me  to  amount  to  any  memorandinn  in  writing  of  a  bai'gain."  In  order  to  get  rid 
of  that  difficulty  at  the  trial,  the  plaintifTs'  counsel  referred  to  the  outside  of  the  book, 
on  which  appeared  in  gold  letters  "order  book,"  and  to  the  flyleaf  at  the  beginning 
of  the  book,  on  which  the  names  "  Sari  &  Son  "  were  written  ;  and  it  was  insisted, 
that,  coupling  these  with  the  entry  and  the  defendant's  sigtiature,  the  names  of  both 
the  contracting  parties  sufficiently  appeared.  That,  however,  does  not  answer  the 
ol>jection.  The  paity,  when  he  signs  the  contract,  must  see,  or  ha\e  the  means  and 
opportunity  of  seeing  or  knowing  what  he  signs.  If  the  book  in  question  had  been 
a  continuation  of  a  former  volume,  the  vendor's  signature  in  the  first  clearlv  could  not 
be  coupled  with  that  of  the  vendee  in  the  second.  [Jervis,  C.  J.  Occular  view 
cannot  affect  the  question.  Perhaps  no  living  person  ever  saw  the  head  of  the  old 
roll  in  the  Exchequer.]     There  is  a  material  [191]  difference  between  a  record  and  a 

♦  See  Hnrman  v.  Reeve,  18  C.  B.  587. 
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niunioijuiduni  cif  a  (•(iiilrai-t  iiiidci-  lliis  .statute.  [Jorvi.s,  0.  J.  Take  the  ciidiiiary  case 
of  an  iiixiiiee  with  a  |)iiiit(^(l  lieailiiit;  coiifaiiiiiii;  the  ti;i(ie.snian's  name,  where  the 
enumcratio!)  of  the  articles  bought  is  eoutiuued  on  the  back  ;  woukl  not  the  vendee's 
signature  at  the  end  conclude  him,  though  he  never  saw  the  face  of  the  paper !]  In 
that  case,  the  vendor  has  the  means,  hy  turning  over  the  paper,  of  seeing  that  the 
same  contract  that  binds  him  binds  the  vendor  also.  Then,  it  is  necessary  that  all 
the  terms  of  the  bargain  should  be  in  writing :  Kenworthi/  v.  Sclwfiehl,  2  B.  ik  C.  945, 
4  I),  ife  \i.  55fi.  "You  caiuiot,"  as  Holroyd,  J.,  says,  "call  that  a  memorandum  of  a 
bargain,  which  docs  not  contain  the  terms  of  it."  Here,  too,  two  of  the  articles,  viz. 
the  clianiljer-candlesticks,  were  unfinished  ;  something  remained  to  be  done  to  them. 
Again,  one  of  the  terms  of  the  bargain  was,  that  the  goods  were  to  be  paid  for  by  a 
cheque  on  the  defendant's  brother;  and  of  that  no  mention  is  made  in  the  memo- 
randum. [Willes,  .1.  That  was  a  mere  statement  as  to  the  mode  of  payment. 
Jervis,  C.  J.     There  is  nothing  in  that  point:  but,  upon  the  others,  the  rule  may  go.] 

E.  James,  C^).  C,  and  Bennett,  on  a  sub,soi:|uent  day  in  the  same  teini,  shewed 
cause.  'Ihe  entry  in  the  book  was  under  the  circumstances  a  suttlcient  memorandum 
within  the  1 7th  section  of  the  statute  of  frauds.  The  book  contained  all  that  was 
necessary  to  constitute  a  perfect  contract, — the  name  of  the  vendors  (at  the  beginning), 
the  articles  agreed  to  be  purchased  and  their  prices,  and  the  signature  of  the  vendee 
at  the  foot  of  the  entry  ;  the  latter  being  placed  there,  as  the  jury  distinctly  found, 
for  the  purpose  of  verifying  the  order.  There  is  no  case  precisely  in  point :  but  AUcn 
V.  Bennclt,  .'?  Taunt.  1(59,  a])pi-oaclies  veiy  near  it.  It  was  there  held,  that  an  order 
for  goods,  wi'itten  and  signed  by  the  seller,  in  a  [192]  book  of  the  buyer's,  but  not 
naming  the  buyer,  might  be  connected  with  a  letter  of  the  seller  to  his  agent  mention- 
ing the  name  of  the  buyer,  and  with  a  letter  of  the  buyer  to  the  seller,  claiming  the 
performance  of  the  order,  to  constitute  a  complete  contract  within  the  statute. 
ijawrence,  J.,  in  the  course  of  the  argument,  observed, — "If  the  plaintiH's  name  had 
been  in  this  book,  I  suppose  there  would  have  been  no  doubt  about  it :  and  that 
brings  it  to  the  case  of  Chaiajdon  v.  Phiriimer."  And  Sir  James  Mansfield  said,  in 
giving  judgment;  "To  be  sure,  this  case  at  first  sight  comes  near  to  the  case  of 
Champion  v.  Phimmer,  and  the  objection  certainly  there  was  that  the  memorandum 
was  not  signed  by  the  purchaser.  That  was  a  note  made  in  what  the  report  calls  a 
common  memorandum-liook  ;  this  l)ook  certainly  was  not  like  what  I  at  first  appre- 
hended it  to  be,  until  it  was  produced  ;  for,  I  at  first  thouglit  this  had  been  an  order- 
book,  with  several  orders  signed  by  the  persons  who  ordered  them,  and  I  thought, 
that,  where  such  an  ordei-  was  inserted  in  a  i-egular  order-book,  and  sup])c)sing  that 
the  ])erson  to  whom  it  belonged,  the  place  in  which  it  was  ke])t,  and  the  jiurpose  for 
which  it  was  employed,  wei-e  consonant,  it  would  in  that  case  be  no  great  stretch  to 
say  that  this  was  a  ground  for  infei-ring  that  these  entries  were  made  liy  the  authority 
of  the  owner  of  the  book,  for  the  purpose  of  evidencing  the  .sale."  It  is  then  said  that 
the  mode  of  payment  ouglit  to  have  formed  part  of  the  memorandum.  [Jervis,  C".  J. 
The  conit  rlisposed  of  that  when  the  rule  was  moved.]  Then,  as  to  the  candlesticks, 
— it  is  contended  that  the  stipulation  that  they  should  be  fitted  with  galleries  to  holrl 
mosr|uito-shades  formed  part  of  the  bargain,  and  that  that  was  not  in  wiiting.  The 
entry  however,  describes  the  candlesticks  as  "coni])lete.'  Some  meaning  unist  be 
given  ti)  that  word.  Assuming  that  that  objection  is  well  founded,  the  contract  is 
divisibh; :  [193]  the  older  was  not  for  a  nnmlx^r  of  articles  at  a  lump  price,  but  eacli 
article  was  pi'iced  S(^paratel\'.  [Cresswell,  J.,  referred  to  Hnhlr.y  v.  I'uiiri;  2  B.  &  C. 
.'57,  .'!  1).  (V:  1{.  "J '20, 1  The  galleries  wei'c  a  mere  jvceossoiy  to  the  candlesticks.  Altera- 
tions .and  additions  made  in  tln^  progress  of  the  manufacture  of  goods  (•ontractod  for, 
need  not  be  in  writing;   lloinlli/  v,  il/acldiiic,  4  M.  ^-  Scott,  .'UO,  1(1  Bingli.  48-J. 

Bylos,  Serjt.,  and  Karslake,  in  support  of  the  rule.  BaUhni  v.  I'arkrr  is  a  distinct 
authority  to  shew  that  the  contract  is  not  divisible.  In  !<t:(ill  v.  Tliv  Eaxli'iu  Cmiiitiis 
lldilway  ('Diiipani/,  12  M.  X-  \V.  .'!.'{,  it  was  held,  that,  where  an  orfler  is  given  for  goods, 
sf)me  of  which  are  reafly-madc  at  the  time  of  the  contract,  and  the  rest  are  to  be 
niaiuifactuicd  according  to  order,  and  the  goods  which  are  ready-made  are  afterwards 
delivered  and  paid  for,  the  a(c«^ptan(;e  of  them  is  a  part  aeceptiucc  of  the  whole 
within  the  statute  of  fraufls  and  Lord  Tenterden's  act  (9  (4.  4,  c.  14,  s.  7),  lus  the 
whole  forms  one  entire  contract.  "If,"  .says  Alderson,  B.,  "a  man  enters  into  an 
entire  agreement  for  goods  made  and  for  others  to  be  made,  his  acce|)tiug  part  of  the 
goods  made  is  evidence  of  his  li.iving  entered  into  the  agreement.     That  is  the  true 
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object  and  meaning  of  the  statute."  It  was  proved,  that,  ir)  the  course  of  tlie  bargain, 
the  defendant  ordered  galleries  to  be  tixed  to  the  candlesticks.  No  evidence  was 
given  as  to  the  cost  of  this  addition.  [Cresswell,  J.  What  is  to  be  the  evidence  of 
the  contract  ?]  That  which  passes  by  parol.  [Cresswell,  J.  Then  you  would  alter 
it  by  parol  evidence  ']  It  is  competent  to  shew  what  the  contract  was,  by  parol,  in 
order  to  shew  whether  it  is  within  the  statute  or  not.  Where  a  price  is  agreed  upon 
at  the  time,  the  menioradum  must  state  the  price  :  Elmore  v.  Kingscotu,  5  B.  &  C.  583, 
8  D.  &  R.  .343  ;  but  the  ab.sence  of  a  statement  of  the  price,  where  none  is  agreed 
[194]  on,  does  not  vitiate  the  contract :  and  that  must  be  shewn  bj^  parol.  [Cress- 
well, J.  Prima  facie  the  contract  would  be  imperfect  if  the  price  were  not  in  it.  You 
are  allowed  to  give  parol  evidence  to  negative  the  mention  of  the  price  at  the  time 
of  Ihe  contract,  which  lets  in  what  the  law  infers,  viz.  a  reasonable  price.]  Kenwortlii/ 
V.  Schojiehl  is  a  distinct  autlioi  ity  to  shew  that  the  whole  tei'ms  of  the  contract  must 
appear  in  the  memorandum  ;  and  Elmore  v.  Kiiigscote  shews  that  parol  evidence  of 
what  the  real  terms  of  the  contract  were  may  be  given,  in  order  to  ascertain  whether 
or  not  they  are  all  in  writing.  Iloadhi  v.  Maclainc  was  the  case  of  an  article  to  be 
manufactured,  which  is  a  totally  ditierent  case  from  this.  [Cresswell,  J.  Do  you 
hnd  anj'  case  where  there  was  a  niemoiandum  in  writing,  and  all  the  prices  fixed 
except  that  of  one  item  of  less  value  than  101.?]  None.  The  vendors'  names  do  not 
suttieieiitly  appear  upon  the  memorandum,  oi'  by  express  I'eference,  to  constitute  this 
a  good  contract  within  the  statute  of  frauds  :  Boydell  v.  Drnmmmid.  1  i  East,  142, 
commented  on  in  1  Smith's  Leading  Cases,  4th  edit.  230.  The  plaintiffs'  names  did 
not  .so  appear  that  the  defendant  could  see  them.  Then,  the  mode  of  payment  was  a 
term  of  the  contract  which  should  have  l)een  evidenced  by  writing.  If  the  defendant 
had  tendered  a  cheque  upon  his  brothei',  the  plaintifts  clearly  could  not  have  refused 
to  deliver  the  goods  at  once.  [Cresswell,  J.  Do  you  say,  that,  if  goods  ai-e  sold  at 
six  months'  credit,  that  must  appear  upon  the  written  memorandum '?]  Yes.  [Cress- 
well, J.  Or,  if  there  had  been  a  course  of  dealing  for  a  given  credit,  parol  evidence 
is  to  be  let  in  to  prove  that  course  of  dealing?]  Yes,  for  the  purpose  of  shewing  that 
the  whole  terms  of  the  contract  are  not  in  the  writing. 

Jervis,  C.  J.  There  is  one  point  in  this  case  which  is  deserving  of  consideration, 
\\z.  whether  the  memoiandum  [195]  vvas  sufficient  without  the  mention  of  the 
mosquito-shades  which  were  to  be  added  to  the  candlesticks.  The  other  points, 
however,  may  be  at  once  disposed  of.  The  payment  by  cheque  on  the  defendant's 
brother  was  no  part  of  the  bargain.  We  also  think  that  the  names  of  the  contracting 
parties  sutticiently  appear,  to  .satisfy  the  statute.  The  book  was  the  plaintiffs'  order- 
book  ;  their  names  were  written  at  the  beginning  of  it ;  and  the  defendant's  name 
was  wiitten  under  the  entry,  for  the  purpose  of  verifying  the  bargain. 

Cur.  adv.  vult. 

Ckessnvell,  J.,  now  delivered  the  judgment  of  the  court : 

This  case  was  argued  in  Ti'inity  Term  last  before  the  late  Lord  Chief  Justice,  my 
Brothers  Williams  and  A\'illes,  and  myself.  The  court  intimated  their  opinion  at  the 
time  as  to  all  the  objections  but  one,  as  to  which  they  took  time  to  consider.  I  now 
proceed  to  give  the  result  of  our  deliberation  upon  the  point  so  reserved  : — 

In  this  case,  inasmuch  as  the  defendant  declined  to  go  to  the  jury,  and  insisted 
that  there  was  no  evidence  of  a  memorandum  to  .satisfy  the  statute  of  frauds,  it  may 
be  assumed  that  the  defendant  wrote  his  name  in  the  plaintiffs'  l)ook,  intending 
it  as  a  signature  to  an  order  to  the  plaintifts,  whose  order-book  it  was,  and  whose 
names  were  written  in  the  beginning  of  it  in  the  usual  way.  This,  with  the 
observations  made  in  the  cour.se  of  the  argument,  disposes  of  all  the  objections 
raised,  except  that  relating  to  the  flesci'iption  of  the  candlestick,  which  was  one 
of  the  articles  ordered.  It  was  thus  described, — "Candlestick  complete;''  and  it  was 
insisted  for  the  defendant,  that,  because  at  the  time  of  giving  the  order  it  was  arranged 
that  the  candlestick  to  be  supplied  should  be  furnished  with  a  gallery  to  carry  a 
mosquito-[196]-shade,  therefore  the  addition  of  the  shade  foimed  a  part  of  the  liargain 
and  ought  to  have  been  stated  in  the  memorandum. 

Upon  consideration,  we  do  not  feel  oliliged  to  yield  to  this  argument.  The  memo- 
randum states  all  that  was  to  l)e  done  by  the  person  charged,  viz.  the  defendant,  and, 
according  to  the  case  of  Eacrton  v.  Maiiheuv,  6  East,  307  ;  2  J.  P.  Smith,  339,  that  is 
sufficient  to  satisfy  the  17th  section  of  the  statute  of  frauds,  though  not  to  make  a 
valid  agreement  in  cases  within  the  4th  section. 
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Moi(H)vei-,  tlic  (liliicLilty  uhidi  inny  arise  as  to  the sulHciency  of  the  precise  candle- 
stick supplied  to  fultil  the  contract,  is  not  greater  than  that  of  identity  which  even  in 
an  agreement  nnder  the  4th  section  may  Ije  left  to  ])arol  evidence.  Thns,  in  Spicer 
V.  Cooper,  1  (,).  B.  -iii,  it  was  held,  that  "sold  14  pockets  Kent  liojj.s,  at  lOOs.,"  might 
lie  explained  to  mean  100s.  per  cwt.  :  and  it  was  not  even  argned  that  the  apparent 
ambignity  as  to  the  price,  caused  by  the  omission  of  any  statement  of  the  quantity  for 
which  the  100s.  was  to  be  paid,  rendered  the  note  or  memorandum  insufficient  to 
satisfy  the  17th  section. 

The  rule  must  therefore  be  discharged. 

Kule  discharged. 


[197]     Card  r.  Cakr  and  Others,  Trustees  of  the  Guardian  Building  Society. 

Nov.  21,  1856. 

[S.  C.  26  L.  J.  C.  P.  113.] 

By  one  of  the  rules  of  a  benefit  building  society,  each  member  was  to  pay  10s.  per 
share  per  month,  together  with  certain  fines  in  case  of  default ;  and  it  was  pro- 
\'ii]ed  that  "  any  member  not  having  executed  a  mortgage  to  the  society  as  therein- 
after mentioned,  continuing  to  neglect  the  payment  of  his  or  her  monthly  subsci'ip- 
tions  for  six  con.secuti\e  monthly  nights,  should  thereupon  cease  to  be  a  member  of 
the  society,  and  forfeit  all  his  or  her  interest  therein."  By  other  rules,  the  genei-al 
management  was  vested  in  twelve  dii-ectors,  a  meeting  or  quorum  of  whom  was  to 
consist  of  five. — The  plaintirt',  a  member  of  the  society  (not  having  executed  a 
mortgage),  neglected  for  seven  successive  months  to  pay  his  monthly  subscription 
in  I'espeet  of  a  share  held  hy  him,  I)ut  afterwards  tendered  the  amount  of  his 
subscription,  and  the  fines  payable  thereon,  to  two  of  the  directors,  who  were  in 
attendance  foi'  the  purpose  of  receiving  payments,  and  who  accepted  the  same.  At 
the  first  monthly  meeting  of  the  directors  after  the  money  was  so  paid,  it  was 
resolved  that  the  plaintifl'  had  on  the  sixth  default  ceased  to  be  a  member  of  the 
society,  and  forfeited  all  his  interest  therein  ;  and  it  was  ordered  that  his  name 
should  be  erased,  and  the  money  received  from  him  by  the  two  directors  be  returned 
to  him:— Meld,  that  the  shai'e  was  properly  forfeited;  that  the  acceptance  of  the 
money  by  the  directois  undei'  the  circumstances  did  not  amoinit  to  a  waiver  of  the 
forfeiture  ;  and  that  the  rule  was  not  unreasonable. 

This  was  an  action  brought  by  the  plaintiff'  against  the  defendants,  as  trustees  of 
a  benelit  building  society  called  "The  (Guardian  Building  Society,"  according  to  the 
stiitutes  in  s\icli  case  made,  to  recover  the  sum  of  .'351.  as  money  had  and  received  by 
the  said  society  for  the  use  of  the  plaintitl',  and  upon  accounts  stated  between  the 
jjlaintilf  and  the  said  society 

The  defendants  pleaded  the  following  pleas, — 

P'irst,  as  to  41.  6s.  6d.,  parcel  of  the  money  claimed  [that  the  said  society,  at  the 
time  when  the  said  sum  of  41.  6s.  6d.,  parcel,  itc,  became  due  and  payable,  was,  and 
from  thence  hitherto  had  been,  and  still  was,  ready  to  pay  the  plaintill'  the  said  sum 
of  41.  6s.  (id.  ])areel,  itc.  :  and  that,  after  the  time  when  tlie  said  sum  of  41.  6s.  6d., 
parcel,  &c.,  became  due  and  |)ayable,  and  before  the  commencement  of  this  suit,  the 
.said  .society  was  ready  and  willing  to  ])ay,  and  then  tendered  and  offered  to  the  plaintitl" 
to  pay  him  the  .said  sum  of  41.  6s.  6d.  parcel,  &a.,  to  receive  which  of  the  said  society 
tlic  pl.iintitf  then  wholly  refused;  and  the  defendants,  on  beh.ilf  of  the  said  society, 
brought  the  said   11.  Gs.  (id.  into  court,  ifec. 

[198]  S(H'ondly,  except  as  to  41.  6s.  (id.,  that  the  said  society  never  was  indel)ted 
as  all(!gcd. 

Thirdly,  to  the  (ii'st  count,  except  so  far  as  the  same  related  to  the  said  sum  of 
41.  6s.  (id.,  jiarcel,  (V'c,  that,  long  before  and  at  the  time  of  the  acci'uing  of  the  supposed 
causes  of  action  in  the  said  first  count  mentioned,  and  to  which  that  ])le;i  was  |)leailed, 
the  benefit  building  society  in  the  declaration  mentioned,  to  wit,  the  (4u!ir(lian  l>uilding 
Society  and  Accunndating  Fmid,  was,  and  fioTn  thence  hitherto  had  been,  and  still 
was,  a  benefit  building  society  established  uiuler  and  by  virtue  of  the  act  miule  and 
l)assed  in  the  6  iV  7  \V.  4  (c.  '.VI),  for  the  regulation  of  bt^nelit  building  societies;  that, 
long  before  and  at  the  said  time  when,  .Ve.,  all  the  rules  for  the  management  of  the 
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said  society,  mid  niider  which  the  snid  society  then  was  and  thereafter  was  to  be 
governed  and  guided,  had  been  and  weie,  and  from  thence  hitherto  had  been  and 
were,  duly  and  according  to  law,  and  accoi'ding  to  the  statute  in  such  case  made  and 
provided,  entered  in  a  book  kept  by  an  officer  of  the  said  society  appointed  for  that 
purjjose,  and  which  said  book  before  and  at  the  respective  times  aforesaid  was  and 
stil!  is  open  at  all  seasonable  times  for  the  inspection  of  the  members  of  the  said 
society  ;  and  long  before  and  at  the  said  time  when,  &c.  all  the  said  I'ules  had  been 
made  and  transcribed  pursuant  to  the  provisions  of  the  statutes  in  such  case  made  and 
pi'ovided,  and  also  certified  by  John  Tidd  Pratt,  Esq.,  the  bari-ister  appointed  to  certify 
the  rules  of  savings  lianks  and  friendly  .societies,  to  be  in  conformity  to  law,  and  with 
the  provisions  of  the  .said  first-mentioned  statute  ;  and  the  said  rules  and  transcripts 
thei'eof,  so  certified  as  aforesaid,  had  been  and  were  allowed,  deposited,  tiled,  and  kept 
pursuant  to  the  statutes  in  such  case  made  and  pro\ided  ;  and  the  said  rules,  liefore 
and  at  the  said  time  when,  &c.,  and  from  thence  hithei'to,  had  been,  and  still  wei'c, 
in  full  force  ;  and  the  said  society,  [199]  before  and  at  the  respective  times  aforesaid, 
was,  and  from  thence  hitherto  had  Ijcen,  and  still  was,  entitled  to  the  benelit  of  the 
said  statutes  respectively  :  That,  before  and  at  the  said  time  when,  &c.,  and  from  thence 
hitherto,  there  were  and  still  are,  amongst  the  .said  rules,  certain  rules  in  the  words 
and  figures  following,  that  is  to  saj% — 

"  Time  and  place  of  meeting. 

"  I.  That  the  first  meeting  of  the  society  shall  be  held  on  Friday,  the  3rd  of 
October  1 845,  at  the  Girls'  School  Eoom  of  the  Koy.al  Biitish  Institution,  Tabernacle 
Kow,  City  Road,  in  the  parish  of  St.  Luke,  and  county  of  Middlesex  ;  and  that  the 
said  society  shall  continue  afterwards  to  meet  on  the  first  Friday  in  every  succeeding 
month,  at  such  place  as  the  membei's  may  from  time  to  time  appoint,  until  the  object 
of  the  society  shall  have  been  fully  accomplished  pursuant  to  these  rules  ;  and  such 
meeting  shall  commence  at  seven  o'clock  in  the  evening  precisely. 

"  Directors. 

"YIIL  That  the  entire  management  of  this  society  shall  be  vested  in  twelve 
directors,  six  of  whom  shall  retire  annually,  to  be  determined  by  ballot  amongst 
themselves,  but  who  shall  be  eligible  to  be  re-elected. 

"  Subsci'iptions,  and  mode  of  payment. 

"XXXII.  That  every  person  entering  this  society  shall  pay  the  sum  of  2s.  6d.  per 
share  as  entrance  money  :  but  the  directors  shall  have  full  power  to  increase  such 
entrance  money  fiom  time  to  time  as  they  may  deem  expedient. 

"XXXIII.  That  every  meml)er  of  this  society,  on  the  fii'st  monthly  meeting  in 
October,  1845,  shall  then  commence  paying  his  or  her  subscription  money  or  sum  of 
10s.  per  share  for  each  and  every  share  he  or  she  may  hold,  and  shall  afterwards  con- 
tinue to  pay  his  or  her  suliscription  money  of  10s.  pei'  share,  with  all  fines  which  may 
be  due  from  him  or  her,  at  every  succeeding  [200]  general  or  monthly  meeting,  until 
the  objects  of  this  society  shall  have  been  fully  accomplished,  such  payments  to  be 
made  between  the  hours  of  7  and  half-past  IS  o'clock  in  the  evening  ;  and  every  member 
neglecting  so  to  pay  his  or  her  subscriptions  shall  be  fined  for  each  subscription  in 
arrear  agreeably  to  the  table  of  fines  annexed.  Any  member  not  having  executed 
a  mortgage  to  the  .society  as  hereinafter  mentioned,  continuing  to  neglect  the  payment 
of  his  or  her  monthly  subscriptions  for  si.x  consecutive  monthly  nights,  shall  there- 
upon cease  to  be  a  member  of  the  society,  and  foi-feit  all  his  or  her  interest  therein. 

"  XXXIV.  That,  if  any  member  shall  l)e  in  arrear  in  re.spect  of  his  or  her  subsci'ip- 
tions or  fines  for  more  than  one  general  or  monthly  meeting,  every  payment  afterwards 
made  by  such  member  shall  be  applied  to  the  liquidation  of  the  whole  oi-  the  first  part 
of  such  aiieai',  as  the  case  may  be. 

"  Members  withdrawing. 

"LXIV.  That  any  person  who  shall  be  desirous  of  withdrawing  from  the  society 
any  share  or  shares  which  shall  not  have  been  purcha-sed  according  to  rule  38,  shall 
be  allowed  to  do  so,  on  giving  one  month's  previous  notice  in  writing  of  such  his  or 
her  intention  to  the  manager  at  any  general  meeting  of  the  society  ;  and  the  money 
subseiibed  in  respect  of  such  share  or  shares  shall  be  repaid  to  such  member,  subject 
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only  to  the  forfeiture.s  next  hereaftei'  moiitioiied,  that  i.s  to  say,  if  application  to 
withdiaw  shall  l)o  mado  within  the  first  year  from  the  first  meeting  thereof,  a  forfeiture 
of  11.  Is.  per  share  in  addition  to  the  entrance  fee;  if  within  the  secontl  year  from  the 
said  tlrst  meeting,  a  forfeiture  of  10s.  (id.  per  share  in  addition  to  the  entrance  fee  ; 
and,  if  the  application  to  withdraw  be  made  within  the  third  year  from  the  holding 
the  said  first  meeting,  he  shall  Uike  the  net  amount  of  subscriptions  [201]  paid, 
exclusive  of  entrance  fee  only  :  that,  if  the  application  to  withdraw  any  such  share  or 
shares  shall  be  made  within  the  fourth  or  any  subsequent  year  from  the  holding  of 
such  first  meeting,  the  directors  are  hereby  empowered  to  allow  the  members  so 
desirous  of  withdrawing,  out  of  the  profits  which  the  society  shall  have  I'ealised,  such 
bonus  for  the  withdrawal  of  each  share  as  they  shall  from  time  to  time  determine. 

"LXV.  That,  if  more  than  one  member  shall  give  notice  to  withdraw  at  one  time, 
they  shall  be  paid  in  I'otation  according  to  the  priority  of  notice,  or  shall  pay  o  per 
cent,  on  the  amount  received  in  advance,  until  they  become  entitled  to  receive  by 
i-otalion.  Provided  always,  that  the  forfeitures  hereljy  imposed  shall  not  extend  to 
widows  and  children  of  deceased  members. 

"  LX\'I.  That,  in  all  cases  of  the  withdrawal  of  shares  from  the  society,  subscrip- 
tions in  airear,  and  all  fines  incurred  previously  to  any  such  application,  shall  be 
deducted  from  the  amount  which  the  member  or  members  shall  be  entitled  to  receive. 

"Fines  to  go  to  the  general  fund. 

"  JjXXV.  That  the  fines  and  all  other  pa}'ments  that  may  lie  made  l)y  any  member 
oi'  members,  or  otherwise,  save  and  except  such  fines  as  the  directors  may  from  time 
to  time  impose  upon  and  amongst  themselves,  and  on  the  managei',  surveyor,  and 
.solicitoi',  to  ensure  early  attendance,  shall  be  considered  as  part  of  the  assets  of  the 
society,  and  shall  be  applied  to  the  increase  of  the  general  fund. 

■'Termination  of  the  said  society. 

"  XCIX.  That,  when  the  amount  or  value  of  1201.  shall  have  been  realised  for 
each  share  after  all  expenses  and  liabilities  of  the  society  have  been  fully  paid  and 
satisfied,  the  accounts  shall  be  finally  audited,  printed,  and  sent  to  each  memlier  in 
manner  hereinbefore  mentioned,  and  this  society  shall  terminate ;  and  the  tius-[202]- 
tees  shall,  upon  the  authority  in  writing  of  the  directors,  signed  by  the  chairman,  and 
attested  by  the  manager,  deliver  up  to  each  meml>cr,  oi-  his  or  her  legal  representative, 
the  title-deeds  and  other  documents  which  shall  have  been  deposited  with  them  by 
such  member  as  a  secuiity  to  this  society,  ami  shall  ami  will,  at  his,  her,  or  their 
request  and  expense,  indorse  on  his  or  her  mortgage  and  security  a  receipt  for  all  the 
moneys  intended  to  be  secured  therel)y,  pilrsuant  to  the  ti  &  7  W.  4,  c.  .32,  s.  5. 

"  Reference  of  disputes  to  ai-])itration. 

"Cil.  That  the  directors  for  the  time  being  shall  determine  all  disputes  which 
may  arise  respecting  the  construction  of  these  rules,  or  any  clauses,  matters,  or 
things  therein  contained,  and  also  of  any  additions,  alterations,  or  amendments  of  the 
same,  which  shall  or  may  hereafter  arise  between  the  trustees,  otlicers,  or  other 
membeis  of  this  society  ;  and  the  decision  of  the  directors,  if  satisfaeUjiy,  shall  be  final 
and  conclusive  ;  but,  if  not  satisfactoiy,  rcfei'cnce  shall  Ijc  made  to  arbitration,  pursuant 
to  10  (!.  i,  c.  5G,  s.  27  :  and  that,  at  the  first  meeting  of  the  directors  of  this  society 
after  the  inrolmcnt  of  these  rules,  li\e  ariiitrators  shall  be  elected,  none  of  the  said 
arbitrators  l)eing  beneficially  interesteil,  directly  or  indirectly,  in  the  funds  of  this 
society  :  and  that,  in  case  all  or  any  of  the  said  ai'bilrators  so  to  be  appointed  shall 
die  or  shall  refuse  or  neglect  or  become  incapable  to  act,  the  ilirectors  sliall,  at  theii' 
then  next  meeting,  n.ime  and  appoint  one  oi'  more  arbitrator  or  arbitrators  as  aforc- 
.said  to  act  in  the  place  of  the  said  arbitrator  or  arbitrators  so  dying,  or  refusing,  or 
neglecting,  or  being  incapable  to  act  as  aforesaid ;  and  that,  in  each  case  of  dispute, 
the  names  of  the  arbitratJors  shall  be  written  on  pieces  of  paper,  and  placed  in  a  box 
or  glass,  and  the  three  whose  names  are  first  drawn  by  the  complaining  party,  or  by 
some  one  appointed  by  him  or  [203]  her,  shall  be  the  arbitrators  to  decide  the  matters 
in  ditlcrcnce,"  —  as  by  the  said  rules,  reference  being  thereunto  had,  will,  .amongst 
oilier  things,  appear.  Averment,  that,  whilst  the  .said  i-ulcs  were  in  full  force,  and 
l)eforc  the  .said  time  when,  I'vic,  to  wit,  on  the  1st  of  October,  184."),  the  |)lainLitl' 
became  and  was  a  member  of  the  said  society',  and  the  owner  or  holder  of  one  share 
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therein;  and  in  respect  thereof  he  the  plaintiff' from  time  to  lime  paid  to  the  said 
society  divers  subscription  moneys  and  tines  which  became  due  and  jjaj-able  from  him 
to  the  said  society  for  and  on  account  of  his  said  share,  pursuant  to  the  said  rule  in 
that  behalf  numbered  XXXIII.  :  That  the  plaintifJ'  never  executed  any  nifirtgage  to 
the  said  society] :  That,  before  the  commencement  of  this  suit,  the  plaintiff'  continued 
to  neglect  the  payment  of  his  monthly  subscriptions  payalile  by  him  to  the  saiil  society 
in  respect  of  his  said  share,  for  six  consecutive  monthly  nights  which  elapsed  before 
the  commencement  of  this  suit,  and  thereupon,  and  before  the  commencement  of  this 
suit,  the  plaiutitf  ceased  to  be  a  memlier  of  the  said  society,  and  forfeited  all  his 
interest  therein  (including  his  aforesaid  share,  and  all  subscriptions,  fines,  and  payments 
theretofore  made  in  respect  thereof),  pursuant  to  the  said  rule  of  the  said  society  in 
that  behalf  numbered  XXXIII.:  And  that  the  money  claimed  in  the  first  count, 
except  as  to  the  said  sum  of  41.  (is.  (Jd.,  parcel,  itc,  consisted  entirely  of  subscription 
moneys  and  fines  .so  paid  by  the  plaintiff'  to  the  said  society  as  aforesaid,  and  nut  of 
any  other  or  different  money. 

Fourth  plea, — to  the  first  count,  except  so  far  as  the  same  related  to  the  .said  sum 
of  41.  6s.  6d.,  parcel,  &c., — that  the  matteis  alleged  in  so  much  of  the  defendants'  third 
plea  above  pleatled,  as  commenced  with  the  first  word  "that"  [ante,  p.  197]  ;ind  ended 
with  the  words  "  never  executed  any  mortgage  to  the  said  society "  [204]  [ante, 
p.  203],  inclusive  of  such  words,  were  true  in  substance  and  in  fact,  in  manner  and 
form  as  above  alleged,  and,  to  avoid  prolixity,  the  defendants  there  repeated  the  same  by 
reference  as  part  of  that  plea  :  That,  before  the  accruing  of  the  supposed  cause  of  action 
in  the  tiist  count  mentioned,  and  before  and  at  the  time  of  the  commencement  of  this 
suit,  fi\e  aibitrators  had  been  and  were  duly  elected  and  appointed  pursuant  to  the 
said  rule  of  the  said  society  in  that  behalf,  to  wit,  the  said  rule  numbered  CII.  :  That 
none  of  the  said  arbitrators  were  or  are  beneficially  interested,  directly  or  indirectly, 
in  the  funds  of  the  said  society  :  That  the  money  claimed  in  the  said  first  count,  except 
as  to  the  said  sum  of  41.  6s.  6d.  parcel,  &c.,  consisted  entirely  of  subsciiption  moneys  and 
fines  so  paid  by  the  plaintiff'  to  the  said  society  as  aforesaid,  and  not  of  any  other  or 
diff'erent  moneys  :  That  the  claim  of  the  plaintiff"  in  the  said  finst  count  mentioned, 
except  as  to  the  said  sum  of  41.  6s.  6d.,  parcel,  &c.,  before  and  at  the  time  of  the 
commencement  of  this  suit,  was,  and  still  remained,  a  matter  in  dispute  between  the 
plaintiff'  and  the  said  society  within  the  true  intent  and  meaning  of  the  said  last- 
mentioned  rule  numbered  CII.  ;  and  that  the  said  society,  before  the  commencement 
(if  this  suit,  claimed,  and  still  claimed,  to  retain  the  said  moneys  respectively  under 
and  by  virtue  of  the  rules  of  the  said  society  thereinbefore  set  forth,  or  some  or  one 
of  them  ;  and  the  plaintiff',  before  and  at  the  time  of  the  commencement  of  this  suit, 
disputed,  and  still  disputed,  such  claim  :  Tliat  the  said  matter  so  in  dispute  as  afore- 
said, and  the  said  claim  of  the  plaintiff'  in  respect  thereof,  ought  to  be  referred  to 
arliitration  pursuant  to  the  said  ride  numbered  CTL,  and  the  statute  in  such  case 
made  and  provided,  and  the  same  ought  not  to  be  recovered  by  action  in  this  court : 
And  that,  after  the  accruing  of  the  supposed  causes  of  action  in  the  said  first  count 
mentioned,  [205]  except  as  to  the  said  sum  of  41.  6s.  6d.,  parcel,  &c.,  and  after  the 
said  dispute  in  respect  thereof,  and  before  the  commencement  of  this  suit,  the  .said 
society  were  I'eady  and  willing  to  i-efer  the  .same  to  arbitration  pursuant  to  the  said 
rule  numbered  CII.,  anfl  the  statute  in  such  case  made  and  provided,  whereof  the  plain- 
tiflf  then  had  notice  and  well  knew  ;  but  the  plaintiff'  wilfully  neglected  and  refused  to 
,  join  or  concur  in  any  such  reference,  and  afterwards  commenced  this  action. 

The  plaintiff'  joined  issue  on  the  defendants'  first,  second,  and  fourth  pleas. 

To  the  third  plea  he  replied,  that,  in  the  said  rules  is  a  rule  numliered  iV.,  intituled 
"Trustees  dying,  resigning,  <.tc.,''  and  which  contains  the  following  word.s,  "Provided 
always,  that,  in  case  of  any  trustee  being  removed,  and  a  new  one  appointed  in  his 
stead,  such  i-emoval  shall  not  operate  to  his  piejudice  as  a  member  of  this  societ}'  so 
long  as  he  shall  think  proper  to  conform  to  the  rules  thereof ;  and,  upon  such  trustee 
or  trustees'  death,  resignation,  or  removal  by  the  members,  all  and  e^'ery  deeds, 
writings,  and  papers,  and  other  property  belonging  to  this  society,  in  the  custtxly  or 
possession  of  such  deceased,  resigned,  or  removed  trustee,  .shall  be  demanded  by  the 
chairman  of  the  diiectors  for  the  time  being  for  and  on  behalf  of  the  contimung  and 
newly  appointed  trustee  or  trustees ;  and,  if  the  same  be  withheld,  or  in  case  of 
refusal  to  transfer  his  estate  and  interest  in  any  property  given  as  security  or  mort- 
gaged to  this  society,  by  the  representati\es  of  anj'  such  deceased  trustee,  or  b}-  such 
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resigned  di'  reiiuAed  trustee,  anil  the  paity  <ir  [)aities  so  witlilioldiug  or  refiisiiig  shall 
have  been  or  shall  be  a  member  or  members,  he  oi'  they  shall  bo  expelled  this  society, 
and  shall  forfeit  all  the  money  he  or  they  shall  have  paid  to  this  soeicty,  and  all 
interest  or  share  of  the  assets  thereof,  and  shall  be  compelled  by  all  legal  and  eipiitable 
means  to  give  up,  [206]  convey,  assign,  and  transfer  tlie  same  in  such  manner  as  the 
directors  shall  reiiuire," — by  which  it  appears  that  the  term  "interest"  in  the  said 
rule  numbered  XXXIIl.  was  not  intended  to  include,  and  did  not  and  does  not  include, 
the  suliseriptions  and  moneys  jtaid  by  the  member  to  the  said  society. 

The  defendants,  as  to  the  re])liealion  to  the  third  plea,  admitted  that,  in  the  said 
rules  was  a  rule  numbered  IV.,  intituled  "  Trustees  dying,  resigning,  ifec."  and  which 
contained  the  words  in  that  Ijehalf  set  out  in  the  said  replication  ;  and  they  joined 
issue  upon  the  residue  of  the  said  replication. 

The  cause  came  on  for  trial  before  Crowdei',  J.,  at  the  second  sitting  at  Westminster 
in  Trinity  Term  last,  when  a  verdict  was  found  for  the  plaintiti'  for  3.")l.,  less  41.  Gs.  Ud. 
money  brought  into  court  upon  the  first  plea,  which  was  found  for  the  defendants, 
subject  to  the  opinion  of  the  court  on  the  following  case  : 

The  defendants  are  the  trustees  of  the  Guardian  Building  Society  and  Accumu- 
lating Fund,  which  is  a  benefit  building  society  established  under  and  by  virtue  of  the 
I)  ifc  7  W.  4,  e.  .'{2,  intituled  "An  Act  for  the  regulation  of  building  societies;"  and 
all  the  rules,  orders,  and  regulations  under  which  the  said  society  is  governed  have 
l)een  and  are  duly  and  according  to  law,  and  the  statutes  in  such  case  made  and 
provided,  certified,  inroUefl,  exhibited,  allowed,  confirmed,  and  tiled:  and  the  society 
is  entitled  to  the  benefit  of  the  said  statute  of  G  &  7  W.  4,  c.  32,  and  other  the 
statutes  foi'  the  regulation  of  Ijuildiiig  societies. 

The  plaintiff  was  a  member  of  the  society  to  the  extent  of  one  share.  The  share 
originally  belonged  to  one  George  Chirke,  who  transferred  it  to  the  plaintiff  on  the 
(ith  of  November,  1847.  From  the  time  of  the  transfer  up  to  and  until  the  month 
of  February,  1851,  inclusive,  the  plaintiti' paid  his  monthly  subsciiption  money  of  lOs. 
[207]  per  shaie  ;  and  the  whole  of  such  ])ayments  by  the  plaintiff  to  the  said  society, 
from  the  time  of  the  commencement  of  the  said  .society  to  the  time  of  the  plaiiitifi's 
making  default  as  hereafter  mentioned,  amounted  to  .'Sol. 

From  the  month  of  March,  1851,  and  for  seven  consecutive  months,  that  is,  to 
'September,  1S51,  iiiclusi\e,  the  plaintiti'  made  default  in  payment  of  his  monthly 
sub.sci'iption  to  the  said  society  in  res])ect  (^f  the  saitl  share  he  held  therein. 

The  plaintiti'  has  not  executed  any  mortgage  to  the  said  society. 

On  tlic  5th  of  Se|)tember,  1.S5I,  the  plaintiff  caused  to  be  tendered  at  the  monthly 
meeting  night  held  on  the  5th  of  September,  1851,  his  suij.scriptions  foi-  the  respective 
months  of  Maich,  April,  May,  .lune,  July,  August,  and  September,  anfl  the  fines  due 
on  account  of  the  non-payment  of  the  said  several  subscriptions  respectively,  in  the 
whole  amounting  to  41.  Gs.  Gd. ;  and  the  said  sum  of  41.  6s.  Gd.  was  received  of  and 
fiom  the  plaintilf  on  account  of  his  said  suiwcriptions  and  tines,  by  two  of  the  diicctors 
of  the  said  building  .society  on  the  rota  for  that  evening,  aTul  atteniling  and  acting 
under  the  "iOth  rule  of  the  said  society,  and  being  the  only  directois  ])rcsent  ;  and 
i'eceipts  were  signed  for  the  said  several  subscrii>tions  and  lines,  ;ui(l  then  delivered  to 
the  said  plaintiti'.     [  TIk!  receipts  were  set  out.] 

On  the  "i.'ird  of  September,  being  the  first  meeting  of  the  directois  after  the  5th, 
the  receipt  of  the  subscrijitions  and  fines  was  discussed  ;  and  the  following  resolutions 
were  come  to: — "  Resolved,  tii'stly,  that  Mr.  Card,  having  allowed  his  subscri])tion  to 
become  six  months  in  arrear,  such  period  exi)iiing  at  the  meeting  in  August  last,  did 
at  that  meeting  cease  to  be  a  member  of  this  society,  and  forfeited  all  his  interests 
tlieioin  ;  and  this  court  do  hereby  direct  the  manager  to  erase  Mr.  Card's  name  from 
the  list  of  members.  Secondly,  that  the  [208]  .-iolicilor  lie  directed  to  wait  upon  Mi-. 
Card,  communicate  to  him  the  foregoing  resolution,  and  retuin  to  him  the  41.  Gs.  Gd. 
taken  by  the  directors  at  the  September  mei\ting  ;  tlu'  said  diiectors  ha\  ing  iiifoi-med 
the  board  that  the  monc^y  was  received  in  ignorance  of  the  stringency  of  the  rule. 
Thirdly,  that  the  directors  ap|)ointed  to  receive  the  sut)scriptions  at  the  October 
meeting  be  instructed  to  refuse  to  iecei\e  any  money  fiom  .Mr.  C.ird,  should  he  .-iltcnd 
and  oiler  to  pay  the  sul)scription  on  the  .said  share  so  fcnfeited  as  aforesaid." 

It  was  objected  on  the  part  of  the  pl.-iintill',  that  these  resolutions  ought  not  to  be 
admitted  to  be  read  in  evidence  against  him.  But  tlu^y  wtue  admitted  by  the  learned 
judge,  after  evidence  given  that  the  pluinlitf  was  informed   that  such  resolutions  had 
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been  made,  ami  that,  in  pursuance  thereof,  the  solicitor  hail  communicated  the  same 
to  him,  and  had  tendered  to  him  the  sum  mentioned  in  the  resolutions  ;  which  tender 
was  admitted. 

The  day  after  these  resolutions  passed,  Mr.  J.  W" right,  the  attorney  of  the  said 
buikling  society,  called  ou  the  plaintift",  and  stated  that  the  directors  on  the  rota  had 
made  a  mistake  in  receiving  the  said  sum  of  41.  (is.  6d.,  the  share  having  been 
previously  forfeited.  The  said  Mr.  Wright,  on  behalf  of  the  said  society,  then 
tendered  and  oftered  to  pay  to  the  plaintiff  the  said  sum  of  41.  6s.  6d.  paid  to  the 
said  society  by  the  plaintiff;  but  the  plaintiff  declined  to  receive  the  same. 

On  the  l-5th  of  January,  1.S5.'3,  the  ])laintitf  wrote  to  the  manager  of  the  society, 
as  follows  : — 

"Sir, — Claiming  to  be  a  member  of  the  Guardian  Building  Society,  of  which  you 
are  secretary,  it  is  my  intention  to  establish  that  claim  before  the  directors  of  such 
society  at  the  eailiest  period.  I  therefore  request  you  to  inform  me  when  next  the 
directois  meet,  in  order  that  the  matter  in  dispute  may  i)e  brought  before  them 
agreeably  to  rule  102." 

[209]  On  the  1 6th  of  February,  1S53,  the  plaintiff,  not  having  received  any  answer 
to  that  lettei',  wrote  and  sent  to  the  manager  of  the  said  society  the  following  notice  : — 

"Take  notice,  that  I,  the  undersigned,  claim  to  be  a  member  of  the  Guardian 
Building  Society,  of  which  you  are  secretary  ;  and,  that  claim  being  disputed  by  the 
executi^•e  of  that  society,  I  demand,  agreeably  to  the  rules  of  that  society,  arbitration 
to  lie  appointed  at  the  earliest  opportunity,  in  order  that  I  may  endeavour  to  establish 
my  claim  to  such  membership.  And  take  further  notice  that  1  also  claim  and  demand 
the  return  of  all  moneys  paid  liy  me  to  such  said  society  ;  and  that  1  shall  be  satisfied 
with  the  decision  which  such  arbitrators  shall  come  to,  either  as  to  my  being  a  member 
01-  as  to  the  retui'u  of  money  paid  by  me  as  aforesaid  ;  and  the  result  of  such  decisiou 
shall  be  considered  by  me  as  final." 

The  plaintiff  received  no  answer  to  this  notice ;  and,  on  the  iird  of  ^larch,  1854, 
he  again  wrote  to  the  directors  of  the  society,  as  follows  : — 

"I  beg  once  more  to  call  your  attention  to  my  case,  having  frequently  made 
application  to  Mr.  Thomas  (the  mauagei)  for  the  investigation  of  my  claim  for  my 
restoration  as  a  member  of  the  building  society,  and  having  been  frequently  told  by 
that  gentleman  that  I  had  forfeited  all  claim  ou  the  society.  I  now  venture,  as  a  last 
resource,  to  address  you  on  the  subject.  A  few  }'e;iis  ago,  I  was  admitted  a  member; 
and,  after  having  paid  in  a  large  sum  of  money,  I  by  accident  omitted  to  pay  my 
subscriptions  for  six  consecutive  months  ;  but,  on  the  seventh  monthly  night,  1  sent 
the  whole  of  my  subscription,  together  with  the  tines,  which  was  accepted  by  the 
society  ;  and  my  messenger  was  then  told  to  inform  me,  that,  if  I  again  neglected  for 
six  consecutive  months,  I  should  be  erased,  and  forfeit  all  claims  on  the  society  or 
[210]  its  funds.  A  few  daj^s  after  such  payment,  a  gentleman  called  ou  me,  stating 
my  last  money  was  taken  by  mistake,  that  I  had  been  expelled,  and  that  I  could  ha\e 
my  last  money  paid  returned  to  me  ;  and,  thinking  it  was  not  a  fair  propositU)n,  I 
declined  to  make  application  for  the  .same.  My  opinion  as  to  the  unjust  expulsion 
continues  the  same  ;  and  (if  consistent  with  your  lules)  I  am  now  satisfied  to  abide  the 
decision  of  arbitrators,  whether  I  am  or  not  to  be  a  member,  upon  the  payment  of  all 
arrears  uj)  to  the  present  time." 

On  the  7th  of  April,  18.54,  the  plaintiff  received  from  the  manager  of  the  society 
the  following  letter  : — 

"  Sir, — I  am  instructed  by  the  directors  of  the  Guardian  Building  Society  to 
acknowledge  the  receipt  of  your  letter  of  the  3rd  ultimo,  and  to  refer  you  to  the 
printed  rules  ou  which  the  society  was  established  and  is  conducted,  and  which  in 
their  judgment  fully  answer  your  application.  "Jajies  Wkight,  Manager." 

All  the  letters  set  forth  in  this  case  were  written  and  posted  on  the  days  on  which 
they  are  dated,  and  were  all  received  iu  due  course  of  post. 

The  defendants  did  not  at  any  time  ofl'er  to  refer  the  said  dispute  to  arbitration, 
although  the  plaintiff  was  always  ready  to  have  the  same  referred  to  arbitration,  and 
informed  the  diiectors  thereof;  but  they  refused  the  arbitration;  and  there  was  no 
evidence  that  the  plaintiff  took  any  other  steps  as  to  the  arbitration. 

A  book  containing  the  rules  of  the  said  society  accompanied  the  case,  and  it  was 
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agreed  by  both  parties  that  the  couil  shuiild  bo  at  lilierty  to  refer  to  the  eoiiteiits  of 
the  said  book,  as  if  they  were  part  of  the  ease,  and  fully  set  out  in  it. 

Tlie  eourt  was  to  draw  such  inferences  from  the  faets  and  doeiiments  stated  in  the 
ease  as  a  jury  ought  to  have  drawn. 

[211]  Tiie  (|uestion  for  the  opinion  of  the  eourt  was, — Whether  the  plaintill'  was 
entitled  to  reeover  the  said  sum  of  351.,  less  41.  6s.  6d.,  paid  by  the  plaintiff  to  the 
said  soeiety  as  his  subseription  to  the  .said  society  from  the  commencement  of  the  said 
soeiet}'  until  the  time  of  his  making  default,  as  stated  above,  or  any  part  thereof. 

If  the  court  were  of  opinion  that  the  plaintiff"  was  entitled  to  recover  the  sum  of 
351.,  less  -il.  Gs.  (id.,  or  any  part  thereof,  the  verdict  entered  for  the  plaintiff"  was  to 
stand  for  so  much  as  the  court  might  think  the  plaintiti'  entitled  to  recover.  If  the 
eourt  were  of  a  contrary  opinion,  a  nonsuit  was  to  lie  entered. 

In  the  event  of  the  court  being  of  opinion  that  the  plaintiff'  was  entitled  to  recover 
anything,  the  eourt  was  to  direct  how  the  verdict  was  to  stand  upon  the  sevei'al  i.ssues 
joined  between  the  parties. 

Edward  James,  l^*,.  C,  for  the  plaintill'.  [Cresswcll,  .1.  is  the  plaintill' a  member 
of  the  society  or  not ']  In  the  first  instance,  he  was  improperly  expelled  :  but,  onee 
expelled,  he  was  entitled  to  treat  him.self  as  no  longer  a  member.  [Cresswell,  J.  If 
you  insist  that  he  is  not  a  member,  where  is  the  evidence  of  his  expulsion  ?  If  you 
say  he  is  a  member,  how  can  he  sue  .']  The  pai'ty  does  not  ijiso  facto  cease  to  be  a 
member,  by  virtue  of  the  3.5rd  rule,  by  neglect  to  pay  his  monthl}'  subscriptions  for 
six  consecutive  monthly  nights.  Something  must  first  be  done.  The  directors  might 
waive  their  right  to  take  advantage  of  his  default :  and  this  they  have  done,  by 
recei\'ing  the  money  after  the  forfeiture  was  incurred.  [Cresswell,  .1.  The  statement 
is,  that  the  mone^'  was  received  by  the  two  directors  in  ignorance  of  the  stringency 
of  the  rule.  There  was  evidently  no  intention  on  their  part  to  waive  the  forfeiture, 
even  if  the}'  had  power  to  do  so.]  They  were  bound  to  have  knowledge  of  the  rule. 
[Crowder,  J.  But,  could  they  waive  a  forfeiture  (]  The  [212]  general  management 
of  the  society  is  vested  in  the  directors.  [Atherton.  The  iJGth  rule  empowers  five 
directors  to  aet :  the  case  states  that  two  only  were  present  when  that  was  done  which 
is  relied  upon  as  a  waiver  of  the  forfeiture.]  The  presence  of  live  diieetors  was  not 
essential  to  the  receipt  of  money  :  and  the  waiver  of  a  forfeiture  by  receipt  of  the 
subsL-riptions  clearly  would  be  within  the  province  of  those  who  were  entrusted  by 
the  directors  to  receive  subsuri])tions  and  tines.  [Crowder,  J.,  referred  to  Thu  Britis/i 
huludry  Lije  Assurance  Coiiipani/,  ^l/'p.,  Ward,  liesp.,  17  C.  li.  644,  where  it  was  held 
that  an  agent  to  receive  money  on  behalf  of  the  company,  had  no  authority  to  waive 
a  forfeitui-e,  or  to  make  a  new  contract  for  the  company.]  That  case  is  hardly 
consistent  with  IliKc/  v.  llaneij,  5  De  (4ex,  M'N.  it  tl.  265,  befoie  the  Lords  Justices. 
A  life  policy  was  subject  to  a  condition  making  it  void  if  the  assured  went  beyond  the 
limits  of  Europe  without  licence :  an  assignee  of  the  policy,  on  paying  the  premium  to 
a  local  agent  of  the  .society  at  the  place  where  the  assurance  had  been  effected,  informed 
him  that  the  assured  was  resident  in  Canada ;  the  agent  staletl  that  this  would  not 
avoid  the  policy,  and  received  the  premiums  until  the  assured  died  ;  and  it  was  held, 
that  the  society  were  pi-ecluded  from  insisting  on  the  forfcitine.  Lord  Justice  Knight 
Bruce  tliei-e  says, — "If  the  directors,  represented  l)y  the  defendant,  had  thenisehes 
personally  received  thu  premiums  which  .Mr.  Jjockwood  received,  with  the  same 
knowledge  that  he  had,  there  certainly  would  have  l)een  a  waiver  of  the  forfeiture, 
and  the  defence  in  this  case  would  have  Ijeen  inetfectual.  But  he  was  their  agent  for 
the  piu'pose  of  receiving  premiums  at  le;ist  on  subsisting  [)olicics.  The  pi'cmiums  in 
ijueslion  were  paid  to  him  on  the  faith  of  the  ])olieies  (H)ntinuing  valid  and  effectual 
notwithstanding  Mr.  Bennett's  departure  for  Canada,  and  residence  there, — a  faith  in 
[213J  which  Ml'.  Lockwood  knowingly  aciiuicseed,  and  to  which  he  expressly  acceded. 
The  premiums  thus  paid  having  been  transmitted  by  Mr.  fjockwood  from  time  to  time 
to  the  directors,  and  retained  by  them  without  objection,  I  think,  that,  whether 
Mr.  Lockwood  infoinied  or  did  not  inform  them  in  fact  of  the  true  state  of  circum- 
stances in  which  the  premiums  were  paid  to  him,  the  directors  became,  and  that  they 
are,  as  between  them  and  the  plaintiff,  as  nmch  boinid  as  if  ho  had  paid  the  pioniinms 
directly  to  themselves,  they  knowing  at  the  time  on  each  occasion  the  place  of  Mr. 
Bennett's  residence.  The  diroctois,  taking  the  money,  wei'c  and  are  procludod  from 
saying  that  they  received  it  othei'wiso  than  for  the  purpose  and  in  the  failh  fur 
which  and   in  «  liiili  .Mr.  Wing  expressly  paid  it."     [Cresswell,  J.      lie  seems  to  iiave 
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considered  the  office  aftected  with  notice.]  But  he  treat.s  that  as  immaterial. 
[Cresswell,  J.  If  you  introduce  into  that  ca.se  the  fact  which  appears  here,  that  the 
directors,  immediatel}'  upon  Ijeiiig  made  acquainted  with  the  circumstances,  repudiated 
the  payment  and  their  liability,  would  the  Lords  Justices  have  held  the  society 
liable '?]  The  facts  of  the  two  cases,  it  is  submitted,  are  as  nearly  parallel  as  possible. 
The  directois,  who  must  be  assumed  to  be  cognisant  of  all  the  facts,  do  not  declare 
the  plaintiff's  interest  forfeited  until  they  have  received  the  money.  It  clearly  was 
not  competent  to  them  aftei-wards  to  elect  to  treat  the  omission  to  pay  as  a  forfeiture  : 
Hyde  v.  Watts,  1:2  M.  &  W.  254.  The  case  is  analogous  to  those  of  conditions  waived 
between  landlord  and  tenant:  Doe  (/.  Bn/an  v.  Band's,  4  B.  &  Aid.  -lOl.  [Williams,  J. 
That  matter  was  very  much  discussed  in  Doe  d.  Gatehouse  v.  Bees,  4  N.  C.  384, 
6  Scott,  161.]  Although  the  directois  could  not  properly  e.xclude  the  plaintiff  from 
the  society  after  having  so  wai\^ed  the  forfeiture,  still,  as  they  have  assumed  to  do 
so,  he  is  entitled  to  adopt  their  act  of  exclusion,  and  to  bring  this  [214]  action. 
The  jurisdiction  of  the  court  clearly  is  not  ousted  by  the  arbitration  clause, — rule  102. 
Clear  and  distinct  words  are  necessary  for  that  purpose.  If  the  plaintiff'  had  applied 
for  a  mandamus  to  compel  the  directors  to  appoint  arbitrators,  he  would  have  been 
met  by  the  objection  that  he  had  ceased  to  be  a  member  of  the  society.  In  Morrismi 
v.  Glaver,  4  Exch.  430,  it  was  held  that  a  rule  of  a  building  .society  requiring  disputes 
1)etween  the  society  and  any  memlier  thereof  to  be  referred  to  arbitration,  pursuant 
to  the  10  G.  4,  c.  56,  s.  27  (incorpoiated  with  the  6  &  7  \V.  4,  c.  32),  applies  only  to 
matters  in  dispute  between  the  society  and  any  member  as  member.  The  subject 
was  also  under  discussion  in  Ciitliill  v.  Kingdom,  1  Exch.  494.  By  the  1st  section  of 
the  6  &  7  W.  4,  c.  32,  all  fines  are  to  be  rea.sonable.  Now,  it  clearly  is  not  reasonable 
to  provide  that  a  member  shall  forfeit  his  rights,  where  nearly  the  whole  subscription 
has  Ijeeri  paid  up,  foi'  one  default. 

Atherton  (with  whom  was  Joyce),  contra,  was  stopped  by  the  court. 

Cresswell,  J.  This  appears  to  me  to  be  a  very  plain  case.  By  the  33rd  rule 
of  the  society,  it  is  provided  that  any  member  not  having  executed  a  moilgage  to 
the  society,  as  thereinafter  mentioned,  continuing  to  neglect  the  payment  of  his 
monthly  subscriptions  for  six  consecutive  monthly  nights,  shall  thereupon  cease  to  be 
a  member  of  the  society,  and  forfeit  all  his  interest  therein.  It  is  said,  that  that  rule 
does  not  opeiate  a  forfeiture,  until  there  has  been  a  declaration  of  the  forfeiture  by 
a  meeting  of  the  directors  ;  and  that,  liefore  such  declaration  of  foi-feiture  took  place 
in  this  case,  the  foi'feiture  had  been  waived  by  the  acceptance  of  the  money,  ft  seems 
to  mc,  howe\er,  that  there  is  no  evidence  of  a  waiver.  The  two  directors  who  i-eceived 
the  [215]  money  on  the  seventh  monthly  night,  had  no  authority  to  waive  the 
forfeiture  :  and  the  moment  the  money  was  handed  over  to  the  directors,  it  was 
returned,  and  the  transaction  repudiated.  The  defendants  are  clearly  entitled  to 
judgment. 

Williams,  J.  I  am  of  the  same  opinion.  I  think  there  is  not  the  slightest 
pretence  for  saying  that  there  is  anything  unreasonable  or  contrary  to  law  in  the  rule 
in  question. 

Ckowhek,  J.,  concurred. 

Judgment  for  the  defendants. 


In  the  MATfEK  OF  Sarah  CtAkdner.     Nov.  15,  ISoG. 

Upon  a  motion  to  dispense  with  the  husband's  concurrence  in  a  deed  for  the  convey- 
ance by  the  wife  of  her  separate  property,  the  affidavit  must  contain  the  addition 
or  description  of  the  husband. 

Kingdon,  on  a  former  dav  in  this  tei-m,  mo\'ed  for  a  rule  to  enable  Sarah  Gardner, 
a  married  woman,  whose  husband  had  deserted  her  in  the  3'ear  1846,  and  of  whose 
residence  or  existence  she  was  ignorant,  to  convey  her  interest  in  certain  property, 
without  his  concurrence. 

The  affidavit  was  objected  to  by  the  Master,  on  the  ground  that  it  contained  no 
addition  or  description  of  the  applicant's  husband. 

The  motion  was  now  renewed  upon  an  amended  affidavit,  and 

(Granted. 
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[216]  In  thk  iVlArrER  of  a  Plaint  in  thk  County-Court  or  Woijcestek 
iiiii.DEN  AT  Stoukbkidge,  uetween  Mekedith  AxND  Whititncham  and  Others. 
Nov.  7,  1856. 

A  friendly  society  inroUed  its  rules  in  18.32,  under  the  10  (4.  4,  c.  57,  and  shoitly 
afterwards  framed  new  rules,  which  were  never  inrolled  or  certified. — In  an  action 
in  the  countj'-court,  by  a  member  a<,'ainst  the  stewards,  for  sick  pay, — Held,  that 
the  society  was  a  subsisting  society  under  the  original  rules,  by  virtue  of  the 
18  &  19  Vict.  c.  63,  s.  2 ;  and,  consequently,  that  the  county-court  had  jurisdiction, 
under  the  41st  section  of  that  act. 

A  plaint  was  levied  in  the  Stourbridge  county-court  at  the  suit  of  Meredith 
against  the  stewards  of  a  society  called  the  Seven  Stars  Friendly  Society,  under  the 
circumstances  stated  in  the  following  judgment  which  was  delivered  by  the  judge  of 
that  court  on  the  27th  of  October  last : — 

"The  plaintift'  sought  to  recover  18s.,  for  three  weeks'  pay,  from  the  stewards  of 
a  society  called  the  Seven  Stars  Friendly  Society,  inrolled  on  the  4th  of  January,  1832, 
and  certified  by  the  proper  otHcer  on  the  24th  of  February  in  the  same  year,  and 
again  certified  by  the  registrar  on  the  5th  of  September  last,  according  to  the  provisions 
of  the  18  &  19  Vict.  c.  63,  s.  26. 

"  On  the  18th  of  December,  1832,  the  society  framed  new  rules,  which  have  never 
been  iiuolled  oi-  certified,  nor  acted  upon  until  recently,  and  consequently  could  not 
be  read  in  evidence. 

"  The  plaintiff  claimed  for  sick  pay  under  the  original  rules  which  were  certified, 
and  gave  evidence  of  his  sickness  and  compliance  with  such  rules. 

"  For  the  defendants  it  was  contended  that  the  original  rules  were  no  longer  in 
existence,  by  reason  of  their  not  being  acted  upon  for  a  long  series  of  years ;  and 
TJw  Queen  v.  Lord  Giidolphin,  8  Ad.  &  E.  338,  3  N.  &  P.  488 ;  and  Ex  jmrte  Noirish, 
Jacob,  162,  were  cited.  The  cases  so  relied  on  are,  however,  in  direct  opposition  to 
the  defendants'  view  of  the  question.  If  there  were  any  doubt  upon  the  subject,  it 
is  removed  by  s.  27  of  the  18  &  19  Vict.  c.  63,  which  directs  in  what  [217]  manner 
the  old  i-ules  may  l)e  altered  or  rescinded.  The  2nd  section  tleclares  that  every 
friendly  society  held  under  former  acts  (now  repealed)  shall  still  be  sul)sisting  ;  and 
the  .'ird  section  provides  that  the  rules  of  any  sulisisting  society,  which  have  been 
continued  or  cei'litied  under  the  repealed  acts,  shall  be  valid  until  the  same  shall  be 
altered  by  s.  27,  before  referred  to.  Now,  in  this  case,  the  society  cannot  be  sul)sisting 
under  rules  which  have  never  received  the  sanction  of  law,  but  it  is  still  subsisting 
under  those  I'ules  which  have  been  duly  inrolled  and  certified. 

"  For  these  reason.?,  I  find  for  the  plaintiff,  for  the  sum  claimed  by  him." 

K.  Kettle  now  moved  for  a  prohibition,  to  prohibit  the  judge  of  the  county-court 
fiom  fiH'ther  proceeding  in  the  matter  of  the  plaint,  on  the  groiuid  that  that  court 
had  no  jurisdiction,  inasmuch  as  the  society  in  question  was  not  a  subsisting  friendly 
society  within  the  meaning  of  the  2nd  section  of  the  statute  18  ife  19  Vict.  c.  63. 
The  affidavit  upon  which  the  motion  was  founded  stated  that,  in  Januaiy,  1832,  the 
society  was  inrolled,  and  its  rules  duly  certified  by  the  ])roper  oHicer  in  February  ; 
and  that,  in  l)eccmber  in  the  sanic'  ycai-,  those  rules  were  altered  ;  but  that  the  altered 
rules  had  never  been  certified.  The  question  is,  whether  this  did  not  operate  as  an 
abandonment  of  the  old  society  ;  the  object  of  the  pi-esent  api)lication  being  to  resolve 
the  doubt  suggested  by  Lord  l)enman  in  the  case  of  The  Qmen  v.  (iodolphiu,  8  Ad.  & 
E.  338,  3  N.  ife  P.  488.  In  that  case,  a  fi-iendly  society  inrolled  its  rules  in  1794, 
under  the  statute  33  (4.  3,  c.  54  :  in  1804,  alterations  were  made  in  them,  l)Ut,  by 
a  neglect  for  which  the  society  was  not  to  blame,  (he  altered  rules  were  never  inrolled  : 
they  were,  however,  acted  upon,  and  the  original  ones  disu.sed,  till  1835,  when  the 
omission  to  inrol  [218]  was  for  the  tirst  time  discovered.  Upon  a  motion  for  a 
mandamus  to  justices  to  hear  the  complaint  of  a  menibci-  who  had  been  e.\i)elled  in 
1836,  it  was  held, —first,  that  the  rules  as  alterc^l  could  not  legally  l)e  acted  upon, — 
secondly,  that  it  was  at  least  doubtful  whether  the  original  rules  continued  in  force, 
and,  consequently,  that  the  couit  could  not  issue  a  niand.mins  to  the  justices,  but  must 
leave  the  applicant  to  his  remedy  in  e<|uity.  The  coui-l,  in  giving  judgment,  say  : 
"  We  ai'e  aware  of  the  extreme  inconvenience  of  putting  the  claimant  in  the  present 
case  to  seek  his  relief  in  a  court  of  equity  :  Iml,  with  the  authority  of  Ex  parte  Norrisli 
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before  us,  and  the  serious  doubts  (to  say  no  more)  which  we  entertain  whether  the 
magistrates  have  the  jurisdiction  which  the  writ  would  command  them  to  exercise, 
we  should  A'iolate  our  well-established  I'ules  if  we  were  to  make  the  rule  absolute : 
and,  whatever  may  be  the  amount  of  inconvenience  in  the  particular  case,  we  perhaps 
do  that  which  is  more  than  pi'oportionably  convenient  in  general,  if,  by  discharging 
the  rule,  we  cause  it  to  be  generally  •iniderstood  that  these  societies  cannot  depart  from 
their  established  rules,  or  neglect  to  comply  with  the  statute  in  the  mode  of  altering 
or  repealing  them,  without  exposing  their  property  to  danger,  and  themselves  to  great 
expense,  loss,  and  inconvenience."  [Cresswell,  J.  The  41st  section  enacts,  that,  "in 
all  friendly  societies  established  under  this  act  or  any  of  the  said  repealed  acts,  all 
applications  for  the  remo\al  of  any  trustee,  or  for  any  other  relief,  order,  or  direction, 
or  foi-  the  settlement  of  disputes  that  may  arise  or  may  have  arisen  in  any  society  the 
rules  of  which  do  not  prescrilie  aiiv  other  mode  of  settling  such  disputes,  or  to  enforce 
the  decision  of  an}'  arbitrators,  or  to  hear  or  determine  any  dispute,  if  no  arbitrator 
shall  have  been  appointed,  or  if  no  decision  shall  be  made  liy  the  said  arbitrators 
within  fort}'  days  after  application  has  been  made  by  the  [219]  member  or  person 
claiming  through  or  under  a  member  or  under  the  rules  of  the  society,  shall  be  made 
to  the  county-court  of  the  district  within  which  the  usual  or  principal  place  of  business 
of  the  .society  shall  be  situate  ;  and  such  court  shall,  upon  the  application  of  any  person 
intere.sted  in  the  matter,  entertain  such  application,  and  give  such  relief,  and  make 
such  orders  and  directions  in  relation  to  the  mattei'  of  such  application,  as  hereinafter 
mentioned,  or  as  nlay  now  be  given  or  made  by  the  court  of  Chancery  in  respect 
either  of  its  ordin.iry  or  its  special  or  statutory  jurisdiction  ;  and  the  decision  of  such 
county-court  upon  and  in  relation  to  such  application  as  aforesaid  shall  not  be  subject 
to  any  appeal."  That  seems  to  me  to  give  the  coinity-court  the  same  powers  which 
Lord  Denman  thinks  the  court  of  equity  had.]  The  word  "  subsisting "  evidently 
was  intended  to  override  the  whole  clause.  [Cresswell,  J.  Would  the  alteration  of 
a  single  rule  make  the  society  cease  to  exist?]  The  altei-ation  of  the  rules  was  an 
abandonment  of  the  society. 

Cresswell,  J.  I  am  of  opinion  that  this  is  a  subsisting  society.  The  legislature 
has  left  it  to  the  decision  of  the  county-court  judge. 

The  rest  of  the  court  concurring. 

Rule  refused. 

[220]     Charles  Bayntun  v.  The  Rev.  Henry  Bayntun,  Clerk.     Nov.  20,  18.56. 

Non-performance  of  a  condition  contained  in  a  rule  of  court,  is  no  ground 
foi'  an  application  to  rescind  it. 

On  the  13th  of  April,  liS.52,  the  defendant  made  his  promissory  note  for  lOOOl. 
payable  four  months  after  date  to  the  plaintiff'  or  order,  and  handed  the  same  over  to 
the  plaintifl'  in  trust  for  the  sep.arate  use  of  his  (the  defendant's)  daughter  Lucy  Ann, 
the  wife  of  Alexander  Sinclair  Wiseman.  This  note  was  delivered  to  the  plaintiff, 
accompanied  by  the  following  memorandum  : — 

"  Major  Charles  Bayntun, — In  consideration  of  the  natural  love  and  affection  I 
bear  to  my  daughter  Lucy  Ann  Wiseman,  I  have  this  day  signed  and  delivered  to 
you,  as  trustee  for  my  said  daughter,  my  note  of  hand,  dated  this  day,  for  the  sum  of 
lOOUl.,  payable  four  months  after  the  date  thereof ;  such  note,  and  the  proceeds  thereof 
when  received,  to  be  appropriated  foi'  the  sole  and  separate  use  of  my  said  daughter, 
free  from  the  debts,  engagements,  and  control  of  her  present  or  any  future  husband. 
Dated,  this  1.3th  day  of  April,  lt!.52." 

'I'he  10001.  note  being  unpaid,  an  action  was  brought  upon  it  on  the  7th  of 
December,  1853  ;  and,  on  the  4th  of  October,  18.54,  a  judge's  order  was  obtained  by 
consent,  for  payment  of  the  amount  of  the  bill,  with  interest  from  the  16th  of  August, 
1852,  and  costs ;  and  on  the  6th  of  October  judgment  was  signed,  and  a  fi.  fa.  issued, 
which,  being  returned  nulla  bona,  was  followed  by  a  writ  of  sequestrari  facias,  under 
which  the  Bishop  of  Salisbury  duly  sequestered  the  rents,  tithes,  and  charges, 
oblations,  obventions,  fruit.s,  issues,  and  profits  of  the  rectory  and  parish  church  of 
Bromham,  in  the  county  of  ^\'ilts. 

On  the  12th  of  October,  1854,  the  defendant  by  deed  conveyed  to  his  son  Moi'timer 
Bayntun  and  one  John  [221]  Lister  all  his  estate  and  effects,  upon  trust  to  pay  and 
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secure  to  the  ck-fendant  a  clear  income  of  3001.  per  aniuini,  then  to  pay  aninn'lies  of 
501.  per  aiiiium  to  each  of  his  five  children,  and  then  to  a[>ply  the  suipln.s  trust  funds 
in  the  discretion  of  the  said  trustees  to  and  amongst  the  defendant's  said  children. 

On  the  21st  of  October,  1854,  an  order  was  made  by  Maule,  J.,  in  this  cause,  as 
follows : — 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by  consent,  and  upon 
reading  the  judgment  signed  herein,  dated  the  6th  of  October  instant,  for  10001.  debt, 
with  interest  thereon  fiom  the  Kith  of  August,  1853,  at  the  rate  of  51.  per  centum 
per  aniuun,  and  51.  7s.  Gd.  costs  ;  and  upon  reading  the  writ  of  sequestrari  facias  issued 
upon  the  said  judgment  upon  the  tithes  and  income  of  the  defendant  as  rector  of 
Bromham,  in  the  county  of  Wilts,  amounting  annually  to  4501.  or  thereabouts, 
generally  paid  over  to  the  said  defendant  every  October ;  and  the  said  parties,  by 
their  respective  attorneys,  having  consented  that  the  gradual  payment  and  satisfaction 
of  the  .said  judgment-debt,  by  them  agreed  at  11541.  for  principal,  interest,  and  eo.sts, 
to  the  date  of  the  .said  judgment,  and  its  future  interest  at  41.  per  centum  per  annum  from 
the  date  of  the  said  judgment,  which  shall  be  and  remain  in  full  force  and  ett'eet  for 
securing  the  due  pa^'ment  of  the  said  11541.,  and  that  such  judgment  and  writ  of 
seijuestrari  faci.as  shall  be  limited  to  securing  the  annual  payment  of  2001.  out  of  its 
entire  annual  produce,  to  the  above-named  plaintiff,  until  the  whole  of  the  .said  11541., 
with  future  interest  as  aforesaid,  shall  lie  fully  paid  and  satisfied  :  I  do  order  that  the 
sequestrator  shall  pay  over  to  Mortimer  Bayntun  and  John  Liston,  the  trustees  of  the 
said  defendant,  annually,  all  surplus  receipts  beyond  the  said  annual  payment  to  the 
plaintiff  of  2001., — the  first  payment  of  1501.  only  as  agreed  to  l)e  made  and  paid  to 
the  ])laintili'  [222]  or  his  attorney  by  the  sequestrator  on  or  before  the  31st  day  of 
Oetoljer  instant,  or  so  soon  afterwards  as  the  same  can  be  received  by  the  scquestratoi' : 
And,  in  consideration  of  the  plaintiff  having  agreed  that  such  residue  of  the  defendant's 
rectorial  income  shall  be  paid  over  to  the  said  trustees  as  aforesaid,  I  do  order  that  he, 
the  defendant,  shall,  out  of  the  other  -sources  of  his  income,  pay  or  cause  to  be  paid  to 
the  said  plaintiff  or  his  attorney  on  or  before  the  20th  of  Jaimary  next  the  further 
sum  of  1001.,  also  on  the  30th  of  July  next  the  further  sum  of  501.,  also  on  the  30th 
of  October  next  the  further  sum  of  1001.,  and  the  like  furthei-  sum  of  1001.  on  every 
then  subse([uent  30th  of  January  and  30th  of  October  initil  the  .said  judgment-debt 
01'  sum  of  1 1 541.,  and  its  future  interest  at  41.  per  cent.,  shall  be  fully  paid  and  .satisfied  : 
And  I  ftu-ther  order,  that,  on  the  defendant  paying  to  the  ])laintiff  oi'  his  attorney 
1001.  in  each  succeeding  Januai-y,  the  sequestrator  is  only  to  jiay  to  the  plaintiff  lOOl. 
every  October,  and  the  residue  of  all  tithes,  itc,  to  the  defendant's  said  trustees." 

On  the  5th  of  January,  1.S55,  the  above  order  was  made  a  rule  of  court. 

In  No\ember,  1854,  a  payment  of  1501.  was  made  by  the  sequestrator  to  the 
trustees;  in  November,  1855,  a  further  payment  of  2501.;  and  in  April,  1856,  a 
further  payment  of  1001.,  in  part  reduction  of  the  judgment-debt,  interest,  and  costs, 
leaving  a  balance  due  thereon  of  7241.  10s.  or  thereabouts. 

Upon  affidavits  di.sclosing  the  above  facts,  and  stating  that  no  other  payments  had 
been  made  by  or  on  behalf  of  the  defendant  out  of  other  sources  of  his  income  other 
than  the  income  arising  from  his  said  ])arish  church  .and  rectory,  ])ursuant  to  the  said 
rule  of  court, — that  the  current  year's  net  produce  of  tithes  and  other  rights  from  the 
said  rectory  .ami  jiarish  church  of  Biomham,  amounting  to  40(il.,  was  then,  or  forth- 
with would  be,  in  [223]  the  hands  of  the  sequestrator, — and  that  the  se([uestrator 
and  his  deputy  had  refused  to  pay  out  of  the  defendant's  said  rectorial  income  more 
moneys  than  at  the  rate  of  2001.  per  ainium  towards  satisfying  the  said  judgment. 

I'iggott,  Seijt.,  on  behalf  of  l-ucy  Ann  Wisem.an,  now  moved  for  a  rule  to  shew 
cause  why  the  rule  of  the  5th  of  January,  1855,  should  not  be  rescinded,  or  why  the 
sequestrator  shouhl  not  pay  over  to  the  ])laintiff  the  year's  tithes  now  due,  on  the 
ground  that  the  terms  of  the  rule  had  not  been  eomi)lied  with.  He  submitted,  that, 
unless  the  rule  were  reseindeil,  the  plaintiH"s  remedy  for  the  recoveiy  of  the  balance 
of  the  judgment-debt  would  be  lost.  I  Williams,  .1.  Why  not  enforce  the  ordei-  in 
the  usual  way?|  The  defendant  has  (liv'estc.d  himself  of  all  his  projierty.  [Cross- 
well,  J.  Ijv  the  terms  of  the  order,  tin;  200).  a  ycai'  which  by  the  former  part  was  (o 
be  paid  by  the  se(|Uestratf)?',  was  to  l)e  reduced  to  1001.  jiroyidcd  the  defendant  paid 
1001.  a  year  at  certain  limes.  If  he  failed  to  pay  it,  tlie  formei-  [lart  was  to  be 
operative, — the  sei|uestrator  was  to  jiay  2001.  a  year.  How  can  yon  asl;  us  to  roseinil 
the  agreement  f]     At  all  events,  the  :i|iplir;inl  is  cut  il  Icil  in  receive  from  the  scqiiestr.ildr 
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tho  whole  surplus  profits,  unless  the  conditions  imposed  by  the  rule  are  complied  with. 
[Wille.s,  J.  Is  not  the  pi'oper  remedy  by  :i  .second  seijuestration,  under  the  1  &  2 
Vict.  c.  110,  s.  18?  Cresswell,  J.  Do  you  find  any  instance  of  an  older  upon  a, 
sequesti'ator  to  pay  over  money  which  he  has  not  yet  received  I  You  do  not  complain 
of  a  \iolation  of  dut}^  on  his  part.  This,  thei'efore,  is  a  mere  quia  timet  application. 
You  fear  that  he  will  violate  that  rule,  although  the  conditions  have  not  been  complied 
with.  Is  that  such  a  rule  as  we  can  giant  ?]  The  money  is  due  and  payable  ;  and  it 
is  sworn  [224]  that  the  sequestrator  has  declared  that  he  will  not  pay  more  than  the 
2001.  a  year. 

Cresswell,  J.  I  am  of  opinion  that  there  is  no  ground  for  this  rule.  We 
cannot  rescind  the  I'ule  of  court,  because  one  party  has  failed  to  perform  a  part  of  it. 
Neither  can  we  grant  the  quia  timet  alternative  a.sked  for. 

^VILLL\M8,  J.  I  am  of  the  same  opinion.  The  application  in  effect  seeks  to  rescind 
the  rule,  because  it.  has  been  violated. 

The  rest  of  the  court  concurring, 

Rule  refused. 

[225]     VoRLEY  r.  Barrett.     Nov.  7,  1856. 

[S.  C.  26  L.  J.  C.  P.  1.] 

A.,  B.,  and  C.  respectively  drew,  accepted,  and  indorsed  a  bill  for  3001.  for  the 
accommodation  of  D.  B.,  having  paid  the  amount  of  the  bill  to  the  holder  at 
maturity,  sued  A.  (his  co-surety)  for  contribution.  A.  pleaded,  that,  after  the 
drawing,  acceptance,  and  indorsement  of  the  bill,  and  before  it  became  due,  D.  became 
bankrupt,  and  after  B.  had  so  paid  the  bill,  he  agreed  with  the  assignees  of  I).,  that, 
in  consideration  of  their  delivering  up  to  him  a  certain  building  agreement  then 
subsisting  between  hini  and  D.,  he  (B.)  would  pay  them  1501.,  and  would  relinquish 
(amongst  other  things)  all  moneys  advanced  to  and  for  D.,  to  wit,  the  3001.  so  paid 
in  satisfaction  and  discharge  of  the  bill ;  that  this  agi'eement  was  fully  performed  ; 
and  that  thereby,  and  without  the  consent  of  A.,  I),  and  his  estate  were  exonerated 
from  the  claim. — To  this  plea,  B.  replied  "on  equitable  grounds,"  that  the  bill  was 
drawn,  accepted,  and  indorsed,  and  the  amount  paid  by  him,  as  alleged  in  the  plea ; 
that,  before  the  bankruptcy  of  D.,  he  had  advanced  him  moneys  to  the  amount  of 
26611.  6s.  6d.  to  a.ssist  him  to  build  certain  houses  pursuant  to  the  terms  of  the 
building  agreement  mentioned  in  the  plea,  and  had  sold  him  timber  and  materials 
for  the  same  purpose  to  the  amount  of  15121.  ;  that,  D.  being  so  indebted  to  him 
in  the  sums  above  mentioned,  and  also  in  the  sum  of  3001.  so  p.iid  by  him  in  dis- 
charge of  the  bill,  and  in  1361.  17s.  4d.  for  moneys  advanced  to  him  for  othei- 
purposes,  it  was  agreed  between  him  and  the  assignees  of  D.  that  the  building 
agreement  should  be  delivered  up  to  him  to  be  cancelled  on  his  paying  them  1501. 
in  discharge  of  all  claims  which  they  might  have  on  the  houses  and  property  com- 
prised in  the  building  agreement,  and  that  he  should  relinquish  all  claim  on 
the  estate  of  D.  for  the  moneys  advanced  by  him  to  D.  foi'  the  purpose  of  the 
erection  of  the  said  houses,  and  for  the  materials  so  supplied  as  aforesaid,  but  that 
such  agreement  did  not  extend  to  the  3001.  paid  in  discharge  of  the  bill,  nor  to  the 
1361.  1 7s.  id. ;  that,  with  a  view  to  putting  that  agreement  into  writing,  the  following 
memorandum  was  drawn  up  : — "  It  is  hereby  agreed  between  the  assignees  and  B., 
as  follows  :  that  the  l]uilding  agreement  for  eighteen  houses  on  land  in,  &c.  be  given 
up  to  B.  to  be  cancelled,  on  pa\-ment  liy  him  to  the  assignees  of  1501.  in  full  for  all 
claims  they  may  have  on  the  property  :  B.  hereby  relinquishing  all  claim  for  moneys 
advanced  to  and  for  the  bankrupt,  and  his  claim  for  goods  supplied  for  the  above- 
mentioned  houses," — that  the  memorandum  was  signed  by  him  (B.)  and  the  solicitors 
of  the  assignees  in  the  belief  that  it  was  in  conformity  to  the  agreement  so  made  as 
aforesaid  ;  and  that  the  same  was  worded  as  aforesaid  by  mistake  and  error,  so  as 
to  include  and  relinquish  his  claims  against  I),  and  his  estate  on  account  of  the 
3001.  paid  by  him  (B.)  in  discharge  of  the  l)ill,  contrary  to  the  true  intention  of  B. 
and  the  assignees  when  they  signed  the  memorandum  ;  that  B.  never  relinquished 
or  gave  up  his  said  last-mentioned  claim  against  D.  and  his  estate,  nor  agreed  to  do 
so,  nor  was  the  same  ever  satisfied  or  discharged  in  any  other  manner  than  by  the 
memorandum  so  executed  in  error  as  aforesaid  ;  and  that  the  real  and  true  agree- 
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iiR'nt  so  uKule  l)et\vecii  1>.  iiiiil  tlio  assignees  as  aforesaid,  was  in  all  respects  per- 
fonneil  and  fulfilled  by  the  said  ])artics  thereto  :  -Held,  tliat  the  re|ilication  diselosed 
a  good  answer  "on  e<]uitable  j;rounds  "  to  the  plea, — whether  the  written  memo- 
randuui  did  or  did  not  inclnde  the  claim  for  the  3001.  ;  for,  that  the  defendant,  by 
demurring  to  the  replication,  admitted,  that,  if  it  did  include  that  claim,  it  did  so 
liy  mistake  ;  and,  the  agreement  having  been  executed,  this  court  was  bound  to 
giant  the  plaintiil'thc  same  relief  that  the  plaintiff'  would  have  l)een  entitled  to  in 
equity,  without  compelling  him  to  resort  to  a  court  of  equit}'  to  refoi'm  it. — A 
replication  "on  equitable  grounds"  may  be  a  good  legal  .as  well  as  equitable  answer 
to  a  legal  plea:  but,  where  the  plea  is  pleaded  "on  equitable  giounds,"  the  replica- 
tion must  also  be  con.sidered  on  eqnitiible  grounds. 

This  was  an  action  for  money  paid,  money  lent,  and  money  found  due  from  the 
defendant  to  the  plaintiff'  on  accounts  stated 

[226]  Second  plea, — as  to  1001.,  parcel  of  the  money  claimed, — that  the  said  sum 
of  1001.  was  and  is  the  third  part  of  a  sum  of  .'iOOl.  paid  by  the  plaintiff  in  satis- 
faction and  discharge  of  a  l>ill  of  exchange  dated  the  10th  of  January,  18.54,  drawn 
by  the  plaintitTon  and  accepted  by  William  John  ^Yatson,  payable  to  the  order  of  the 
plaintitl'  three  months  after  date,  and  indorsed  by  the  plaintiff,  and  by  the  defendant, 
and  one  tieorge  Kent,  respectively,  and  which  bill  of  exchange  the  plaintiff'  and  the 
defendant  and  the  said  (ieorge  Kent  respectively  so  drew  and  indorsed  respectively 
for  the  accommodation  of  and  as  sui'eties  for  the  said  \Villiam  John  Watson,  and  which 
the  defendant  and  the  said  (ieorge  Kent  so  indorsed  respectively  at  the  request  of  the 
plaintiff:  That,  after  the  drawing,  acceptance,  and  indorsement  of  the  said  bill  as  afore- 
said, and  before  the  same  became  due,  the  said  William  John  Watson  became  and  was 
a  bankiupt  within  the  true  intent  and  meaning  of  the  statutes  in  force  concerning 
bankrupts  ;  and  such  proceedings  were  thereupon  had,  that  certain  pei'sons  were  duly 
appointed  and  beciime  and  were  the  assignees  of  the  estate  and  effects  of  the  said 
William  John  Watson  as  and  being  such  bankrupt  as  aforesaid  :  That  thereupon  after- 
ward.s,  and  after  the  plaintiff  had  so  paid,  satisfied,  and  discharged  the  said  bill  as 
aforesaid,  to  wit,  by  payment  of  the  amount  thereof  to  John  (xarland,  the  lawful 
holdei'  thereof,  and  before  this  suit,  an  account  was  had  and  stated  l)y  and  between 
tlie  plaintiff  and  the  .said  assignees,  as  and  being  such  assignees  as  aforesaid,  and  it 
was,  without  the  defendant's  privity  or  consent,  then  agreed  by  and  between  the 
plaintiff  and  the  .said  assignees,  as  and  being  such  assignees  as  aforesaid,  th.at,  in  con- 
sidei-ation  of  the  said  assignees,  as  and  lieing  such  assignees  as  aforesaid,  delivering  up 
to  the  plaintiff  to  be  cancelled  a  certain  building  agreement  in  writing,  which  had  Ijcen 
before  then  entered  into  and  was  then  subsisting,  by  and  between  [227]  the  plaintiff 
and  the  said  William  John  Watson,  the  plaintiff  sliould  pay  to  the  said  assignees,  as  such 
a.ssignees  as  aforesaid,  1501.,  and  would  relinquish  (amongst  other  things)  all  moneys 
advanced  to  and  for  the  .said  William  John  Watson,  to  wit,  the  .said  money  so  paid 
by  the  jjlaintiff  in  satisfaction  and  discharge  of  the  said  bill :  That,  before  tin's  suit, 
the  last-mentioned  agreement  was  fully  pei'formed  by  the  said  parties  thereto  respec- 
tively, and  the  said  assignees,  as  and  being  such  assignees  as  aforesaid,  delivered  up 
to  the  jilaintiff  to  be  cancelled  the  .said  agreement  in  writing,  and  the  plaintiff  then 
wholly  I'clinquished  and  gave  up  his  last-mentioiieil  claim  according  to  fhe  tr'ue  intent 
and  meaning  of  the  said  agreement,  and  the  saiil  claim  thercfby  became  and  was  .satisfied 
and  di.scharged,  and  the  .saifl  Willi.un  .lohn  W'.itson  and  his  estate  and  effects  became 
and  were  wholly  exonerated  therefrom  ;  And  that  the  defendant  did  not  at  .any  time 
consent  to,  ratify,  or  conliini  the  said  agreenuMif. 

Replication  "on  equitable  ground.s,"  -That,  one  William  John  Watson,  being  in 
debt  to  a  laigc  amount  to  several  persons,  and  lieing  in  want  of  a  sum  of  .'5001.  for  the 
purpose  of  paying  certain  of  his  creditors  an  instalment  of  tlieir  del)ts,  and  obtaining 
time  from  them  to  ))ay  the  lemainder  thereof,  applied  to  the  jilaintiff,  the  defendant, 
and  the  .said  (George  Kent,  to  assist  him  the  said  William  John  Wat^son  in  raising 
the  .said  sum  of  .'iOOl.  for  the  puipo.se  aforesaid;  and  thereupon  the  jilaintiff,  llio 
defeiid.mt,  and  tin;  s.iid  (ieorge  Ivent,  at  tlu^  recpiest  of  the  said  \\'i!liam  .lohn  Watson, 
and  for  his  acconnnodation,  mntnally  agreed  together  to  assist  the  said  Willi.ini  Jofni 
Watson,  by  each  of  them  .advancing  him  or  raising  for  his  use  the  sinn  of  1001.,  making 
.3001.  in  the  whoU?,  and  to  effect  the  sami;  by  becoming  jiarties  to  a  bill  of  exchange 
for  the  sum  of  'iOOl.,  lo  be  negnliaieil  for  (he  pui'jiose  of  raising  the  saiil  sum  of  mono}' 
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for  tlic  use  and  l)eiictit  of  the  said  William  John  Watson  for  the  [228]  purpose  first 
afoiesaid,  lie  the  said  William  John  Watson  providing  for  the  payment  of  the  said 
bill  when  it  had  become  due  ;  and,  in  pursuance  of  such  agreement,  and  for  no  other 
consideration,  the  defendant  afterwards,  to  wit,  in  December,  1853,  made  and  drew  on 
the  plaintiff  a  bill  of  exchange  for  the  sum  of  3001.  payable  at  one  month  after  date  to 
the  defendant's  order,  and,  in  fuither  pursuance  of  the  said  agreement,  and  for  no 
other  consideration,  the  said  bill  was  afterwards  accepted  by  the  plaintiff,  and  indorsed 
b}'  the  defendant  to  the  said  Cleorge  Kent,  and  by  him  to  one  John  Garland,  who  dis- 
counted the  same  for  the  use  and  beneKt  of  the  said  William  John  Watson,  to  assist 
him  in  raising  the  said  sum  of  3001.  for  the  purpose  iir.st  aforesaid  ;  and,  whilst  the 
said  John  Garland  continued  the  holder  of  the  said  bill,  and  when  the  same  1)ecame 
due,  the  said  AA'illiam  John  A\"atson  not  l)eing  prepared  to  pay  the  said  bill,  as  he 
ought  to  have  done,  the  .said  John  Garland,  at  the  request  of  the  plaiiititi',  the  defen- 
dant, and  the  said  George  Kent,  agreed  to  renew  the  said  first-mentioned  bill  for  three 
months,  and,  for  the  purpose  of  effecting  such  renewal,  and  for  no  other  consideration, 
the  plaintiff'  then  drew  on  the  .said  William  John  Watson  another  bill  of  exchange  for 
3001.,  dated  the  10th  of  Janu.ary,  18.54,  payable  to  the  plaintiff's  order  at  three  months 
after  date,  and  the  said  William  John  Watson  accepted  the  same,  and,  for  the  same 
purpose,  and  for  no  othei' consideration,  the  plaintiff  and  the  defendant  and  the  said 
George  Ivent  respectively  indorsed  the  said  bill,  and  delivered  the  same  so  indorsed  to 
the  said  John  Garland,  who  took  and  accepted  the  same  as  and  for  a  renewal  of  the 
said  first-mentioned  bill  at  one  month's  date,  and  for  no  other  consideration  :  That 
the  said  liill  of  the  10th  of  January,  18.54,  was  the  same  as  the  bill  of  that  date 
mentioned  in  the  said  second  plea,  and  that  the  drawing  and  the  several  indorsements 
thereof  aforesaid  wei'e  the  same  drawing  and  indorsements  [229]  thereof  in  the  said 
second  plea  mentioned,  and  that  the  same  was  not  indorsed  liy  the  defendant  and  the 
said  George  Kent  at  the  request  of  the  plaintiff,  or  otherwise  than  as  above  mentioned  : 
That,  after  the  said  bill  of  the  10th  of  January,  18.54,  became  due  and  was  dishonored 
by  the  said  William  John  Watson,  and  after  he  became  bankrupt,  the  plaintiff  was 
called  on  and  obliged  to  pa}^  and  did  pay,  the  amount  thereof,  to  wit,  3001.,  to  the 
said  John  Garland,  as  the  holder  thereof,  in  di.scharge  of  the  said  bill,  as  in  the  said 
second  plea  mentioned,  whereby  the  defendant  became  liable  to  pay  and  contribute 
to  the  plaintiff  one  third  of  the  said  sum  of  3001.,  the  said  William  John  Watson  not 
having  paid  any  part  thereof,  and  lieing  unable  to  ])ay  the  same  :  That,  Ijefoi'c  the 
said  William  John  Watson  became  bankrupt  as  in  the  said  plea  mentioned,  the 
plaintiff  had  advanced  divers  large  sums  of  money  to  and  for  the  said  William  John 
Watson,  to  wit,  to  the  amount  of  20611.  (is.  6d.,  for  the  purpose  of  assisting  him  to 
build  certain  houses  and  other  premises  at  HoUoway,  pursuant  to  the  terms  of  the  said 
building  agi-eement  in  the  .said  second  plea  mentioned,  and  had  also  .sold  and  supplied 
to  the  said  William  John  Watson  divers  quantities  of  bricks  and  other  materials  for 
the  same  purpose,  of  great  value,  to  wit,  of  the  value  of  15121.  ;  and  the  said  last- 
mentioned  moneys,  bricks,  and  materials  had  been  principally  expended  and  used  by 
the  said  William  John  Watson  in  and  about  building  the  .said  houses  and  premi.ses  at 
Holloway,  pursuant  to  the  terms  of  the  said  building  agreement :  That,  before  and  at 
the  times  of  making  the  agreement  with  the  assignees  of  the  said  William  .John  Watson 
thereinafter  mentioned,  the  said  William  John  Watson  was  indebted  to  the  plaintiff, 
not  only  in  the  amount  of  the  said  moneys  so  advanced  and  bricks  and  materials 
sold  and  supplied  by  the  plaintiff  as  aforesaid  for  the  purpose  of  assisting  the  said 
William  John  Watson  to  erect  and  Imild  the  said  houses  and  [230]  piemises  at 
HoUoway  pursuant  to  the  said  building  agreement  as  aforesaid,  but  also  in  the  said 
sum  of  3001.  so  paid  by  the  plaintiif  in  discharge  of  the  said  bill  as  aforesaid,  and 
also  in  a  further  sum  of  money,  to  wit,  1361.  17s.  4d.  for  other  moneys  lent  by 
the  plaintiff  to  the  said  AMlliam  John  Watson,  and  paid  by  the  plaintiff  to  and  for 
the  use  of  the  said  William  John  Watson,  for  other  and  different  purposes  than 
those  above  mentioned,  at  his  lequest,  and  for  interest  due  from  him  to  the  plaintiff 
thereon  :  That,  the  said  William  John  '\\'atson  being  so  indebted  to  the  plaintiff,  it 
was  agreed  between  the  assignees  of  the  estate  and  effects  of  the  said  William  John 
Watson  under  his  said  bankruptcy  and  the  plaintiff,  that  the  said  building  agree- 
ment in  the  said  second  plea  mentioned  should  be  delivered  up  to  the  plaintiff  to  be 
cancelled,  on  payment  bj'  the  plaintiff  to  the  said  assignees  of  1501.  in  full  discharge 
of  all  claims  which  they  might  have  on  the  houses  and  property  comprised  in  the  said 
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agreement,  ;iii(l  that  llic  ])laiiititr  should  relimiuish  all  ilaiiiis  on  the  said  liaiiknipt,  or 

his  estate,  for  the  said  moneys  which  had  been  so  advanced  by  the  plaintiff  to  and 

for  the  said  Ijankrupt  as  aforesaid  for  the  purpose  of  assisting  him  to  erect  and  build 

the  said  houses  and  premises  at  Hollo  way  pursuant  to  the  said  liuilding  agroemetit 

as  aforesaid,   and  for  the  said   bricks  aufl  materials   which    had    lieen    so  sold  and 

supplied   l)y   the  plaintiff  to  the  said   AVilliam   .lohn    Watson    as  aforesaid   for   the 

purpose  aforesaid  ;  but  that    such  agreement  did  not  extend  to  the  said  sum  of  .'JDOl. 

so  paid  by  the  plaintiff  in  discharge  of  the  said  bill  as  aforesaid,  or  any  part  thereof, 

nor  to  the  said  other  moneys  due  to  the  plaintiff  as  aforesaid  for  moneys  lent  and 

paid  to  and  for  the  use  of  the  said  A\'illiam  John  Watson  for  other  and  diffeient 

p>n-poses  as  aforesaid,  with  interest  thereon  :  That  the  plaintiff  and  the  said  assignees, 

being  desirous  of  putting  the  said  agreement  between  them  into  writing,  respectively 

[231]  employed  their  respective  solicitors  for  the  purpose  of  preparing  a  memorandum 

in  writing,  to  be  signed  by  the  plaintiff  and  by  the  said  assignees,  or  their  solicitors, 

ill  conformity  with  the  agreement  so  come  to  between  them  as  aforesaid  ;  and  that 

thereupon  the  respective  solicitors  of  the  plaintiff' and  of  the  said  assignees,  being  so 

employed,  and  with  intent  to  put  in  writing  the  agreement  so  made  as  aforesaid, 

drew  up  and  prepared  for  signature  by  the  said  pai'ties  a  written  memorandum  of 

agreement,  in  the  words  and  figures  following, — "In  re  Watson.     Memorandum.     It 

is  hereby  agreed  l)etween  the  assignees  of  the  abo\'e  bankrupt  and  Mr.  William  Vorlc\', 

as  follows  :  that  the  liuilding  agreement  for  eighteen  houses  on  land  in  Junction  Koad 

be  given  up  to  Mi'.  Vorley  to  be  cancelled,  on  payment  by  him  to  the  assignees  of 

1501.   in   full   for  all  claims  they  may  have  on   the  property;    Mr.   Vorley   hereby 

relinquishing  all  claim  for  moneys  advanced  to  and  for  the  bankrupt,  and  his  claim 

for  goods  supplied  for  the  alwve-mentioned  houses.     Dated,  2.'5rd  December,  1854:" 

That  the  plaintiff  on  his  own  behalf,  and  the  said  solicitor  of  the  said  assignees  on 

their  behalf  and  by  their  authority,  lielieving  that  such  written  memorandum  was  in 

conformity  to  the  said  agreement  which  had  been  so  made  as  aforesaid,  and  intending 

to  put  the  .same  into  writing,  and  no  other,  respectively  signed  and  delivered  to  each 

othei-  the  said  wiitten  memorandum  of  agreement  so  prepared  :  That  the  said  written 

memorandum  of  agreement  so  signed  and  delivered  was  and  is  the  alleged  agreement 

between  the  plaintitf  and  the  said  assignees  in  the  said  second  plea  mentioned,  and  no 

othei- ;  and  tliat  the  same  was  worded  as  aforesaifl  l>y  mistake  and  erior,  so  as  to 

include  and  relinquish  the  claim  of  the  plaintiff' against  the  .said  William  John  Watson 

and  his  estate  on  account  of  the  .said  3001.  paid  by  the  plaintiff  in  discharge  of  the 

sai<l  bill  as  aforesaid,  contrary   to  the  true   intention   [232]  and  agreement  of  the 

plaintiii'  and  the  said  assignees  when  they  made  the  said  agi'eemcnt  and  when  they 

signed  and  delivered  the  said  written  momoranduni  as  aforesaid  :  That  he,  the  plaintiff, 

never  relinquished  oi'  gave  up  his  said  last-mentioned  claim  against  the  said   William 

John  Watson  and  his  estate,  nor  agreed  to  do  so,  noi'  was  the  same  ever  satisfied  oi- 

discliarg('d  in  any  other  manner  than  by  the  said   memoranilum   of   agreement  so 

cKfiulitd  in  error  as  aforesaid  :   And  that  the  real  and  true  agreement  so  made  between 

the  pl.iiiitili'  and  the  said  a.ssignecs  as  aforesaid,   was  in  all   respects  ])crforme(l  and 

fultillcd  by  the  said  parties  thereto. 

To  this  replication  the  defendant  demurred,  the  points  stated  in  the  margin  being, 
— "  that  the  replication,  being  pleaded  on  e(piitable  grounds,  must  be  supported  (if  at 
all)  on  e(|nitable  grounds  only, — that  it  was  therefore  immaterial  whether  the  replica- 
tion amounted  to  an  argumentative  denial  or  other  answer  at  law  to  the  plea, — that 
the  replication  did  not  shew  any  equitable  ground  of  answer  to  the  plea,  within  the 
meaning  of  the  Commou  Law  Procedure  Act,  1851, — that,  instead  of  answering  the 
matters  of  the  plea,  the  replication  was  adflressed  by  antici]iati(in  to  some  siqiposed 
evidence  by  which  (as  it  suggested)  the  defendant  would  support  the  plea, — that  the 
in(|uiry  it  I'aiscd  was  altogether  foreign  to  the  olijects  and  jurisdiction  of  a  court  of 
law, — that  it  was  an  attenqit  to  obtain  from  a  court  of  law  the  result  to  be  projierly 
obtained  only  by  a  suit  in  e(|uity  to  reform  the  contract, — that,  if  the  plaintiii' 
anticipated  that  the  agreement  mentioned  in  the  plea  would. at  the  trial  be  sujiported 
by  written  evidence  which  he  would  not  be  allowed  to  contradict  by  oral  testimony, 
his  j)roper  ('ourse  would  have  been  to  tile  a  bill  in  e(|nity, — that  the  replication  sought 
to  raise  (|uestions  and  issues  in  the  cause  which  wore  altogether  collateral  and  foreign 
to  it,  and  involved  matters  beyond  its  scope, — that  the  replii'ation  [233]  did  not  shew 
circumstances  under  which  even  a  court  of  eipiity    woulil    interfere,  -and   that   the 

C.  I'.  .Will.-  1 
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replication  did  not  deny  the  perfomiance  of  the  agreement  relied  on  in  the  plea,  in 
the  sense  and  according  to  the  meaning  therein  alleged,  nor  shew  that  it  was  performed 
l)y  mistake." 

Phipson,  in  support  of  the  demurrer.  The  question  is,  whether  the  replication  is 
a  good  answer  on  equitable  grounds  to  the  legal  defence  set  up  by  the  plea.  The 
defence  is,  that  the  plaintiff  has  chosen,  without  the  defendant's  consent,  to  settle  this 
claim  with  the  assignees  of  Watson  :  in  substance,  it  amounts  to  a  payment  by  the 
principal  to  one  of  the  sureties.  The  replication  can  only  be  treated  as  an  equitable 
replication.  [Willes,  J.  I  do  not  assent  to  that.  Although  pleaded  as  a  replication 
upon  equitable  gi'ounds,  if  it  contains  a  legal  answer,  it  is  good  at  common  law.] 
Teale  v.  Johnson,  11  E.xch.  840,  2.5  Law  Jonrn.,  Exch.  110,  is  very  like  the  present 
case.  To  a  declaration  orr  a  guar'antee  by  the  defendant  for  payment  of  goods  supplied 
by  the  plaiirtiff  to  one  Jessop,  the  defeirdant  pleaded,  that,  after  Jessop  liocame 
indebted  to  the  plaiirtiffs,  Jessop  being  also  indebted  to  other  persons,  by  an  indentui-e 
between  Jessop  of  the  fir-st  part,  Edwards  and  Bishop  (one  of  the  plaintiffs),  trustees 
for-  themselves  aird  the  rest  of  the  creditors,  of  the  second  part,  and  the  several  other 
persons  whose  names  and  seals  wei'e  thereunto  subscr-ibed  and  set,  being  creditors  of 
Jessop,  of  the  thir-d  part, — after  reciting  that  Jessop  was  indebted  to  the  parties 
thereto  of  the  second  and  third  parts  in  the  several  suras  set  opposite  to  their  names 
in  the  schedule  thereunder  wr'itten,  which  he  was  unable  to  pay  in  full, — it  was 
witnessed  that  Jessop  assigned  all  his  estate  and  effects  to  the  said  trustees,  upon 
ti-irst  to  paj',  rateably  [234]  and  without  pr-eference,  to  themselves  and  their  par-tner.s, 
and  the  parties  thereto  of  the  thii-tl  part,  the  suirrs  set  opposite  their  nairres  in  the 
schedule  ;  and,  in  consideratioir  of  the  assignment,  the  several  ci-editors  parties  ther-eto 
of  the  secotrd  and  thirtl  parts  released  Jessop  from  all  debts  which  they  or  their 
partners  might  have  against  Jessop  up  to  the  date  thereof.  To  this  plea,  there  was 
a  r-eplication,  oir  equitable  grounds, — that  Bishop  executed  the  deed  in  his  chai'acter 
of  trustee,  and  not  iir  his  character  of  creditor,  and  that  he  did  so  mer'ely  for  the 
purpose  of  declaring  the  trusts  of  the  deed,  and  not  with  any  intention  of  releasing 
the  debt ;  that  he  did  irot  sign  or  seal  the  schedule  ;  nor  was  the  debt  of  the  plaiirtiffs 
contaiired  thereiir ;  and  that,  if  the  deed  oper-ated  in  law  as  a  release,  it  was  executed 
by  mistake,  aird  iir  ignorance  that  such  would  be  its  legal  effect.  The  court  of 
Exchequer-  held,  on  demurrer  to  the  i-eplication, — first,  that,  the  r-elease  being  geireral 
in  its  terms,  the  execution  of  the  deed  by  Bishop  operated  as  an  extiirguishment  of 
the  debt  due  to  the  plaintiffs, — secondly,  that  the  facts  disclosed  by  the  r-eplication 
did  not  artoi-d  arry  answer  to  the  plea  on  equitable  grounds.  Bramwell,  B.,  in  the 
course  of  the  argument  (a),  intimated  that  the  plaintiffs  must  make  out  the  replica- 
tion to  be  good  on  equitable,  not  legal,  grouirds.  [Willes,  J.  If  the  plea  sets  up  a 
defence  on  equitjible  grounds,  the  replication  must  be  equitable  too.  But,  where 
the  plea  sets  up  a  defence  at  law,  the  replicatioir  may  be  supported  whether  on  legal 
or  equitable  grounds.]  Hei-e,  the  replication  cleai-ly  is  irot  good  on  legal  gr-ourrds  :  it 
states  a  \'erbal  agr-eemeirt  between  the  parties ;  and  then  it  sets  out  the  actual  agree- 
ment which  they  signed.  [Willes,  J.  Does  the  writteir  agreement  pr-cclude  the 
plaiirtiff  fr-oirr  suing  [235]  on  the  bill?  Has  he  dischar-ged  the  principal!]  Bank- 
r-uptcy  is  an  answer  to  that.  The  whole  claim  was  evidently  iirtended  to  be  cover-ed 
liy  the  written  agr-eerrrent.  Then,  the  replicatioir  is  not  good  orr  equitable  grounds. 
It  is  now  clearly  settled  that  a  pleading,  to  be  good  on  equitable  grourrds,  must  be 
srrch  as  to  shew  what  would  in  a  court  of  equity  be  a  corrrplete  airswer  to  the  claim 
or  deferrce,  aird  would,  as  such,  affor-d  gr-ound  for  a  perpetiral  injunction  granted 
absolutely  and  without  any  conditions  :  Mines  Eoi/al  Societies  v.  Marinaii,  10  Exch.  489, 
493;  Teede  v.  Johnson,  11  Exch.  840:  JFodehoiise  v.  Farelrrother,  5  Ellis  &  B.  277; 
Wood  V.  llie  Cq)per-Miners'  Company,  17  C.  B.  561.  There  is  no  case  to  be  found  in 
equity,  where  there  has  been  an  injunction  restr-aining  the  setting  up  of  an  agreement 
on  the  ground  of  mistake,  where  the  party  sought  to  be  in  joined  has  not  been  afl'ected 
with  knowledge.  Equity  will  not  reform  an  agreement,  except  where  there  is  mutual 
en-or-  or-  mistake  ;  and  then  only  in  a  suit  between  the  same  parties  :  Story's  Equity 
Jurisprudence,  §g  133,  140,  141,  1.55  ;  Steele  v.  Haddock,  10  Ex'ch.  G43,  24  Law  Joui-n., 
Exch.  78.  Here,  there  is  no  mistake  as  between  the  plaintiff'  and  the  defendant. 
The  plaintiff  has  entered  into  an  agreement  which  is  a  bar  to  his  claim.     It  is  not 

(a)  See  25  Law  Jonr-n.,  Exclr.  111. 
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suggested  that  the  defendant  knew  of  the  parol  contract,  or  that  there  had  been  any 
mistake  or  error ;  nor  is  it  suggested  that  there  has  been  any  want  of  good  faith. 

J.  Brown,  contra.     The  demurrer  admits  that  there  is  a  mistixke  in  the  agreement ; 
and  the  argument  concedes  that  the  defendant,  being  a  party  to  the  agreement,  cannot 
be  allowed" to  take  advantage  of  the  mistake.     It  is  also  admitted  by  the  pleadings 
that  the  agreement  has  been  fully  executed  according  to  the  I'eal  intention  of  the 
[236]  parties.      Hut  it  is  said  that  the  jilaintitl'  is  bound  first  to  go  into  equity  to 
reform  the  agreement.     What  is  the  reason  why  a  surety  is  allowed  to  set  up  the 
discharge  of  his  princii)al .'     Because  it  would  be  inequitalile   to  allow  the  creditor 
under  such  circumstances  to  recover  against  the  sui'cty,  inasmuch  as  that  wo\ild  be 
an  indirect  way  of  violating  his  own  engagement.     That  reason,  however,  fails  here  ; 
because  it  is  admitted  that  there  is  no  equity  as  between  the  defendant  and  Watson. 
What,   then,  becomes  of  the  distinction  .suggested  bj'  the  other  side  ?     The  parties 
who  made  the  mistake  aic  unwilling  to  take  advantage  of  it :  and  yet  it  is  insisted 
that  a  third  person,  who  is  not  piejudiced  by  it,  may.     It  is  said  that  the  replication 
is  liad  ;  for,  tliat  the  case  it  sets  up  is  not  one  in  which  a  court  of  equity  would  grant 
unconditional  relief.     But,  what  condition  could  a  court  of  equity  impose  here  ?     None 
has  been  suggested.     It  would  be  idle  to  ask  a  court  of  ecpiity  to  reform  the  agree- 
ment, in  the  face  of  the  admission  on  the  pleadings  that  it  has  been  fully  performed  : 
per  Parke,  B.,  in  Steele  v.  Haddock.     In   ITood  v.  Dwarris,  11  I'^.xch.  493,  to  a  declara- 
tion on  a  policy  of  assurance,  the  defendant  pleaded  that  the  policy  was  made  upon 
the  terms  of  a  previous  proposal,  and  upon  the  express  condition,  that,  if  any  state- 
ment in  the  proposal  was  untrue,  the  policy  should  be  void  ;  and  that  a  particular 
statement  was  untrue.     To  this  there  was  a  replication,  on  e(iuitable  grounds,  that, 
before  the  policy  was  made,  the  defendants  issued  a  prospectus  containing  a  statement 
that  all  policies  efi'ectcd  by  them  should  be  indisputable,  except  in  cases  of  fraud  :  and 
that  the  plaintiti' ettected  the  policy  on  the  faith  of  such  repi'esentation.     The  defen- 
dants rejoined,  that  the  policy  was  made  on  the  basis  of  the  pro|  osal,  and  that  there 
was  not,  before  or  at  the  time  of  the  making  of  the  policy,  any  promise  [237]  hy 
the  defendants  that  the  policy  should  be  indisputable  except  in  cases  of  fraud,  except 
that,  before  the  proposal,  the  defendants  i.ssued  the  prospectus  containing  such  state- 
ment.    It   wa-s   held  that  the  rejoinder  was  bad,  and  that  the  replication  was,   on 
equitable  giounds,  a  good  avoidance  of  the  plea.     "  It  is  true,"  says  Pollock,  C.  B., 
"  that,  if  a  plaintiH'  seeks  to  enforce  in  a  court  of  equity  the  specific  performance  of  an 
instrument  prima  facie  good  at  law,  the  defendant  cainiot  set  up  as  a  defence  that  the 
instrument  does  nol  disclose  the  real  coTitract,  which  is  open  to  some  objection  either 
on  the  ground  of  fraud,  or  usury,  or  simony,  <*i:e.,  but  the  defendant  must  file  a  cross- 
l)ill  to  have  the  instrument  reformed.     The  reason  is,  that  a  court  of  equity  acts  upon 
certain  rules  ])eculiar  to  such  a  court ;  but  no  such  rules  prevail  in  a  court  of  law. 
'J'here  are  cases  in  which  a  court  of  equity,  in  reforming  an  agreement,  would  require 
the  parties  to  be  placed  in  statu  ((uo,  which  a  court  of  law  would   not  do.     Tlierefore 
I  am  disposed  to  hold,  that,  under  the  iS.'ird  section  of  the  Common  l^aw  Procedure 
Act,   l.s,54,  this  I'eplication  ali'ords  a  good  e<|uitaiile  defence.     It  certainlj'  discloses 
matter  which  rendei's  it  ineciuitable  that  the  plea  should  pi-evail  ;  and  I  think  that  we 
ought  to  give  efi'ect  to  it,  and  decide  in  favour  of  the  party  who  has  the  e(|uital)le 
right."     That  approaches  very  nearly  to  the  present  case.     Th(^  flistinetion  is  well 
pcjinted  out  in  I'erex  v,  OleMja,  1 1  Exoh.  506.   There,  to  an  action  for  the  non-performance 
of  an  allcgerl  agreement  to  load  a  ship  for  a  particnlai-  voyage  with  a  guaranteed  freight 
of  not  less  than  ."j.^tJOl.,  the  court  refused  to  allow  the  defendant  to  plead,  by  way  of 
e<|uitable  defence,  that  the  real  contract  was,  that  the  shipshoulfl  earn  freight  at  such 
a  rate  per  ton,  that,  if  tilled,  she  would  obtain   .5.")()(l|. ;  and   that,  by  nu'stake  of  the 
jienson    who   reduced    the   contract   into  writing   in   the  Spanish    language,   which   ho 
inq)erfectly  [238]  understood,  it  was  described  as  an   absolute  guarantee  that  the  shij) 
should  ha\e  a  freight  of  5r,()()l.     Akh'rson,  15.,  said  :   "It  is  doubtful  whetiier  the  subject- 
matter  of  the   |)ro|)osed  ])lea  would  not  be  a  good  defence  under  a  ])lea  denying  the 
contract.      It  may  be  so:  but,  even  if  it  would  not,  we  arc  of  o])inion   that  we  ought 
not  to  allow  the  plea  for  the    |)ur])ose  of  determining  in  this  court  a  i|uestion  which 
can  only  be  pioptM-ly  (h^termined  in  a  court  of  equity.      If  the  defendants  have  equitjiblo 
gi'ound  for  reforming  the  contract,  they  should  a])ply  to  a  com-t  of  equity,  where  they 
would  l)e  answered  liy  the  statement  of  the  plaintiffs,  and  the  question  would  be  raised 
u]ion  hearing  the  evidence  on  both  sides,  and  the  court  might  perha])s  direct  an  issue. 
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How  can  that  question  l)e  raised  by  plea  in  a  eoiii-t  of  law  ;  This  is  not  the  i-ase  of 
ail  executed  contract,  as  in  Steele  v.  llndJoclc,  but  the  plea  is  set  up  as  an  equitable 
defence  to  an  executor}'  contract,  and  therefore  the  question  whether  it  is  to  be 
performed  depends  upon  our  determining  an  equitable  issue,  which  we  have  no  power 
to  do."  Thei'e  are  many  cases  in  equity  where  a  party  is  allowed  to  defend  himself 
on  the  ground  of  mistake,  without  reforming  the  agreement :  see  Sugden's  Vendors, 
loth  edit.  §§  18-2-i.  The  written  agreement,  in  truth,  does  not  relinquish  this  remedy 
against  the  defendant.  The  agreement  entered  into  with  the  assignees  was  confined 
to  the  building  contract :  the  3001.  in  question  has  nothing  to  do  with  it.  The  evident 
intention  was,  that  Mr.  Vorley  should  relinquish  l)y  the  written  agreement  all  money 
advanced  to  the  bankrupt  "  for  the  above-mentioned  purposes."  The  introduction  of 
the  subsequent  words  "  his  claim  "  really  makes  no  diffei-ence.  And,  if  there  l)e  any 
ambiguity,  it  is  latent,  and  may  be  explained  liy  parol. 

Phipson  was  heard  in  reply. 

[239]  Ckesswell,  J.  I  am  of  opinion  that  our  judgment  in  this  case  must  be  for 
the  plaintift'.  I  certainly  thought  at  one  time,  and  still  incline  to  think,  there  is  doubt 
about  the  suthciency  of  the  agreement  to  protect  the  defendant.  But  I  think  the 
equitable  matter  replied  is  sufficient  to  get  rid  of  it.  It  is  admitted,  that,  if  the  agree- 
ment does  include  the  bill  in  question,  it  was  a  mistake,  and  that  the  plaintiti'  should 
in  some  wav  have  the  means  of  rectifying  it ;  and  the  only  question  is,  whether  that 
is  to  be  done  here  or  elsewhere.  I  apprehend  that  it  was  the  intention  of  the  legislature, 
in  making  these  provisions,  to  give  the  pai-ties  the  benefit  of  an  equitable  answer  or 
defence,  without  incurring  the  expense  or  inconvenience  of  going  into  a  court  of  equity. 
If,  therefore,  the  case  is  one  in  which  a  court  of  equity  would  relieve  against  the  strict 
letter  of  the  agreement,  it  is  one  in  which  we  ought  to  give  the  judgment  here  for  the 
plaintift".  The  agreement  has  been  fully  performed,  and  therefoi'c  it  would  be  too  late 
to  apply  to  a  court  of  equity  to  reform  it.  Besides,  the  defendant  is  no  party  to  the 
agreement.  If,  therefore,  he  went  to  a  court  of  equity,  he  must  drag  Watson  or  his 
assignees  there.  I  think  the  cases  cited  shew,  that,  where  it  is  .sought  to  enforce  an 
agreement  in  equity,  it  is  competent  to  the  party  against  whom  peiformance  is  sought 
to  be  enforced,  to  shew  by  oral  testimony  that  there  is  mistake.  >So,  here,  I  think  the 
plaintift'  ought  to  be  allowed  to  answer  the  equitable  defence  attempted  to  be  set  up, 
by  shewing  that  the  agreement  was  never  intended  to  include  this  bill. 

Williams,  J.  I  also  am  of  opinion  that  the  plaintift'  is  entitled  to  judgment.  We 
should  be  entirely  defeating  the  intention  of  the  legislature  in  allowing  equitable  pleas 
and  replications,  if  we  were  to  hold  this  replication  bad. 

[240]  Crowdek,  J.  I  am  of  the  same  opinion.  I  think,  that,  unless  we  give 
judgment  for  the  plaintiff'  in  this  case,  we  shall  seriously  impair  the  operation  of  the 
equitable  pleading  clauses  of  the  Common  Law  Procedure  Act,  1S.54.  Nothing  could 
be  more  unjust  and  inequitable  than  to  allow  such  a  defence  as  that  attempted  to  be 
set  up  here.  It  is  said,  that,  if  the  plaintift'  wants  to  avail  himself  of  the  fact  that  the 
written  agreement  does  not  truly  represent  the  contract  Itctween  the  parties,  he  should 
go  to  a  court  of  equity  to  get  it  reformed.  The  very  object  of  the  Common  Law 
Procedure  Act  in  these  clauses  was,  to  enable  courts  of  law  to  administer  equitable 
i-elief,  without  driving  the  parties  to  the  useless  and  vexatious  expense  of  proceedings 
in  a  court  of  equity.  Mr.  Phipson  does  not  pretend  that  the  agreement  can  ultimately 
be  set  up  as  an  answer  to  the  action  ;  but  only,  that,  to  enable  him  to  make  his  defence, 
not  only  the  parties  to  the  agreement  themselves,  but  also  the  assignees  of  Watson, 
must  be  dragged  into  a  coin't  of  equity.  It  seems  pretty  clear  that  the  necessity  for 
reforming  an  agreement  in  equity  exists  only  in  the  case  of  agreements  that  are 
executory,  and  not  where  they  are  fully  performed  and  executed. 

WiLLES,  J.,  had  gone  to  Chambers. 

Judgment  for  the  plaintiff. 

[241]     Kelsall  r.  M.\RSHALL.     Nov.  14,  ISoC. 

[S.  C.  26  L.  J.  C.  P.  19  ;  2  Jur.  X.  S.  1142 ;  5  W.  R.  114.] 

Bj''  an  act  of  the  council  of  India,  to  enal>le  the  Union  Bank  of  Calcutta  to  sue  and  be 
sued  in  the  name  of  their  secretary  or  treasurei',  it  was,  amongst  other  things,  enacted, 
that  all  actions,  &c.  against  the  company  should  be  l)rought  against  the  secretary  or 
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treHsmer  for  the  tiiiic  beiii"^  as  the  numiiial  (iufciiilaiit ;  ihata  iiioniurial  of  the  iianics, 
(tec,  of  the  directors,  seci'ctaiy,  and  treasiiier,  and  of  the  several  persons  members 
and  proprietors  of  the  bank,  should  be  inroUed  in  the  manner  therein  mentioned  ; 
and  that  every  judgment,  &c.,  in  any  action,  suit,  or  proceeding  in  India  against  the 
secietary  or  treasurer,  should  (subject  to  the  express  provisions  of  the  act)  "  have 
the  like  etl'ect  and  operation  upon  and  against  the  pi'opei-ty  and  funds  of  the  bank, 
as  if  such  judgment,  iVc,  had  boon  made  or  pnjiiouncod  against  all  its  meml>ers,  and 
as  if  all  the  mombors  had  been  parties  Ijol'ore  the  court  to  such  action,  suit,  and 
proceeding,  and  as  if  the  ;ict  had  not  passed." — The  act  then  provided,  that,  in  case 
execution  uj)on  any  judgment  in  such  action,  &e..,  obtained  against  the  secretary  or 
treasiu'cr,  should  Ijo  inoft'octual  for  obtaining  satisfaction  against  the  funds  of  the 
bank,  execution  might  issue, — first,  against  propi'ictors  for  the  time  l)eing, — and, 
that  proving  inetlectual,  then  against  ])ersons  who  were  proprietors  ai  the  time 
of  the  contract :  Provided  that  no  such  execution  should  issue  against  any  other 
person  than  the  actual  party  to  the  suit,  without  leave  of  the  conrt  in  which  the 
action  was  brought : — Held,  that  there  was  nothing  in  the  act  to  prevent  a  creditor 
having  obtained  a  judgment  against  the  secretary  of  the  l)ank  in  India,  from  enforcing 
it  by  action  against  a  shareholder  in  this  country, — the  special  jirovisions  as  to 
execution  merely  regulating  the  mode  of  procedure  in  India;  and  that  the  nori- 
iru'ohneiit  of  a  memoiial  in  pursuance  of  the  act,  was  no  answer  to  an  action  upon 
such  judgment. — It  is  no  answer  to  a  rule  for  a  mandamus  to  examine  witnesses, 
that  it  is  movorl  whilst  issues  in  law  arc  pending  for  ai'gumcnt. 

The  lirst  count  of  the  declaration  stated,  that,  before  and  at  the  several  times  in 
that  count  mentioned,  divers  persons  had  formed  Ihonisolves  into  a  company'  estab- 
lished at  Calcutta,  in  the  piosidency  of  Bengal,  in  the  East  Indies,  under  the  name, 
style,  and  lirm  of  the  Union  Bank  of  Calcutta,  for  the  purpose  of  carrying  on  at 
Calcutta  aforesaid  the  ti-ade  and  business  of  bankers  ;  and  the  said  company  were  before 
and  at  the  times  aforesaid  carrying  on  at  Calcutta  aforesaid  the  said  trade  and  bu.siness 
of  bankei's  :  That,  after  the  said  formation  and  establishment  of  the  .said  company,  and 
whilst  the  same  was  carrying  on  the  .said  trade  and  business  of  i)ankersas  aforesaid,  to 
wit,  on  the  I'nd  of  November,  If-ib,  a  certain  act  was  made  and  passed  liy  the  president 
of  the  council  of  India  in  council,  with  the  as.sent  of  the  governor  general  of  India,  relating 
to  and  concerning  the  said  last -mentioned  company,  to  wit,  an  act  intituled  "  An  Act.  to 
cnaljle  the  Union  Bank  of  Calcutta  to  sue  and  bo  sued  in  the  name  of  the  secretary  or  of 
the  treasurer  of  the  [242]  said  company,"  and  nnmboied  and  called  Act  :2^i,  of  1845  :  in 
which  said  act  were  and  are,  amongst  others,  the  enactments  following,  that  is  to  say, 
"  Whereas,  by  and  under  a  certain  deed  of  partnership  or  association,  or  an  agreement 
in  writing  of  that  nature,  bearing  date  the  1st  of  August,  1839,  several  persons  have 
formed  themselves  into  a  certain  company  or  copartuershi])  by  the  name  of  '  The  Union 
Bank  of  Calcutta,'  by  which  said  deed  or  agreement  it  was  and  is  pi'ovided  (amongst 
other  tilings)  that  the  business  of  the  .said  company  should  consist  in  issuing  pronn'ssory 
notes  payal)lc  to  bearer  on  demand  at  their  oHice  in  Calcutta,  for  atiy  sum  of  not  less 
than  8  company's  rupees,  and  not  exceeding  1000  ompaiiy's  i-upoes,  and  bills  of 
exchange  payable  at  such  time  aftei'  date  or  sight  as  the  directoi's  for  the  time  being 
shoulil  fix,  t(j  |)arties  who  siiould  rc(|nii-c  the  .same  and  de])osit  the  amount  of  such  bills 
in  the  said  bank,  which  deposit  should  bear  interest  at  such  I'ateas  the  directors  should 
tix  ;  and  also  in  di.sconiiting  bills  and  pronnssory  notes  not  having  a  longer  period  to 
run  than  foin-  months  from  the  time  of  discounting  the  .same  respectively  ;  and  also 
in  lending  money  on  the  security  of  personal  property,  for  any  period  not  exceeding 
four  months,  or  in  cash  accounts  to  persons  depositing  undonlited  secuiity,  such 
accounts  to  be  settleil  at  the  end  of  eveiy  three  months  ;  and  in  all  other  nranches  of 
business  usually  transacted  by  bankers  in  Calcutta;  and  by  which  said  tleod  oi' 
agicciuent  it  was  and  is  further  provided  that  the  capital  stock  and  fund  of  the  said 
loinpauy  should  amoinit  to  the  sum  of  1,000,0(JO  of  comp.any's  rupees,  with  certain 
]irovis()es  foi'  incieasing  the  same  when  and  if  it  should  be  deemed  cx|)edient  :  And 
whereas  ditlicultics  ha\(!  ai-i.son  and  may  hereafter  arise  in  recovering  debts  and  moneys 
due  to  the  .said  company  called  the  Union  Hank  of  Calcutta,  and  in  maintaining 
.ailiiiiis  for  damages  done  to  the  said  company  or  to  the  property  of  the  said  Union 
[243]  I'uuli,  since  by  law  all  llic  membiMs  foi-  the  lime  lieing  of  the  .said  company 
must  be  named  in  every  action  or  suit  carried  on   for  suili   purpose:  And  wheroiw  it 
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would  be  convenient  that  persons  having  demands  against  the  said  company  should 
be  entitled  to  sue  one  of  the  two  officers  hereinbefore  mentioned  or  described  in  that 
behalf, — therefore,  for  obviating  and  removing  the  difficulties  aforesaid,  it  is  hereby 
enacted,  that,  from  and  after  the  passing  of  this  act,  all  actions,  suits,  and  other  pro- 
ceedings whatsoever  at  law  or  in  equity  for  any  injury  or  wrong  done  to  any  real 
or  personal  property  of  the  said  Union  Bank,  in  whomsoever  the  same  may  for  the 
time  being  be  vested,  whether  in  the  said  company  or  in  some  pei'son  or  persons 
in  trust  for  the  said  company,  or  upon  or  in  respect  of  any  present  liability  or  liabilities 
to  the  said  Union  Bank  oi'  to  any  person  oi'  persons  in  tr-ust  for  the  said  Union  Bank, 
or  upon  any  bonds,  covenants,  contracts,  or  agreements  which  already  have  been 
or  hereafter  shall  he  given  or  entered  into  with  the  said  company,  or  to  or  with  any 
person  or  persons  whomsoever  in  trust  for  the  said  Union  Bank,  or  wherein  the  said 
Union  Bank  is  or  shall  be  interested,  and  also  all  instruments  and  petitions  to  found 
any  adjudication  of  insolvency  in  any  court  for  the  relief  of  insolvent  debtors,  against 
any  person  or  persons  indebted  to  the  said  Union  Bank,  and  liable  to  have  been  made 
insolvent  by  the  law  now  or  at  any  time  hereafter  in  force  relating  to  insolvents 
in  the  East  Indies,  and  generally  all  other  proceedings  whatsoever,  at  law  or  in  equity, 
to  be  commenced,  instituted,  or  carried  on  by  or  on  behalf  of  the  said  Union  Bank, 
or  wherein  the  said  Union  Bank  is  or  should  be  concerned  or  interested,  against  any 
person  or  persons,  body  or  bodies  politic  or  corporate  or  others,  whether  such  person 
or  persons,  Ijody  or  bodies  politic  or  corporate,  is  or  are  or  shall  then  be  a  member 
or  members,  proprietor  or  proprietors,  of  or  in  the  said  Union  Bank,  or  not,  [244] 
shall  and  lawfully  may  be  commenced,  instituted,  presented,  and  prosecuted  or  carried 
on  in  the  name  of  the  person  who  shall  be  the  secretary,  or  of  the  person  who  shall 
be  the  treasurer  of  the  said  Union  Bank  at  the  time  such  action,  suit,  or  proceeding 
shall  be  commenced  or  instituted,  as  the  nominal  plaintiff'  or  petitioner  for  or  on  behalf 
of  the  said  Union  Bank  ;  and  all  actions,  suits,  and  proceedings  at  law  or  in  equity, 
as  well  for  subsisting  as  future  accruing  claims,  debts,  or  demands,  to  be  commenced 
or  instituted  against  the  said  Union  Bank  by  any  person  or  persons,  body  or  bodies 
politic  or  corporate,  whether  such  person  or  persons,  body  or  bodies  politic  or  corporate, 
is  or  are  or  shall  then  be  a  member  or  members,  proprietor  or  proprietors,  of  or  in  the 
said  Union  Bank  or  not,  shall  be  commenced,  instituted,  or  prosecuted  against  the 
said  secretary  for  the  time  being  of  the  said  Union  Bank,  or  the  said  treasurer  for  the 
time  being  of  the  said  Union  Bank,  as  the  nominal  defendant,  respondent,  or  defender 
for  and  on  behalf  of  the  said  Union  Bank  :  and  the  death,  removal,  resignation,  or 
any  other  act  of  such  secretary  or  treasurer,  or  the  bankruptcy  or  insolvency  of  such 
secretaty  or  treasurer,  shall  not  abate  or  pi-ejudice  any  action,  suit,  oj-  other  proceeding 
at  law  or  in  equity  commenced  under  this  act,  but  the  same  may  be  continued, 
prosecuted,  and  carried  on  or  defended  in  the  name  of  any  other  the  secretary  or 
treasurer  for  the  time  being  of  the  said  company  :  And  it  is  hereby  further  enacted, 
that  the  directors  of  the  said  Union  Bank  shall  cause  a  memorial,  in  the  form  ami 
to  the  effect  expressed  in  the  schedule  to  this  act,  or  as  near  thereto  as  the  circum- 
stances of  the  case  will  admit,  of  the  names,  I'esidences,  and  description  of  the  directors, 
secretary,  and  treasurer,  and  of  the  several  persons  being  members  and  proprietors 
of  the  said  Union  Bank,  to  be  -seritied  Ijy  a  declaration  in  writing  to  be  made  before 
the  master  in  equity  [245]  of  Her  Majesty's  supreme  court  of  judicature  at  Fort 
\\'illiam,  in  Bengal,  by  the  secretary  or  some  one  of  the  said  directors  for  the  time 
being ;  and  the  same  shall  be  inroUed  amongst  the  records  of  the  said  supreme  court 
within  twelve  calendar  months  next  after  the  passing  of  this  act ;  and,  whenever  any 
new  director  or  directors  or  secretary  or  treasurer  shall  be  elected,  a  like  memorial 
shall  be  verified  and  inrolled  as  aforesaid,  specifying  in  whose  place  or  places  he  or 
they  shall  be  appointed,  within  twelve  calendar  months  after  such  appointment :  And, 
whenever  any  person  or  persons  shall  cease  or  discontinue  to  be  a  proprietor  or  pro- 
prietois  of  the  said  Union  Bank,  a  memorial  of  his,  her,  or  their  names  shall  be  in  like 
manner  verified  within  twelve  calendar  months  after  such  person  or  persons  shall 
have  so  ceased  or  discontinued  to  be  such  proprietor  or  proprietors,  in  the  form 
expressed  in  the  said  schedule  for  that  purpose  ;  and,  when  any  new  proprietor  or 
proprietors  shall  l)e  admitted  into  the  said  Union  Bank,  a  memorial  of  his,  her,  or 
their  names  shall  bo  in  like  manner  verified  and  inrolled  among  the  records  of  the 
said  supreme  court  of  judicature  within  twelve  calendar  months  afterwards,  according 
to  the  form  in  the  said  scliedule  :  Provided  always,  that,  if  any  declaration  so  made 
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shall  be  false  or  uiitiue  in  any  material  particular,  the  person  wilfully  nuiking  such 
false  declaration  shall  be  guilty  of  a  misdemeanor:  And  it  is  hereby  further  enacted, 
that,  until  such  memorial  as  Krst  hereinbefore  mentioned  shall  have  been  deposited 
and  inrollod  as  hereinbefore  directed,  no  action  or  suit  shall  be  brought  b^'  the  .said 
Union  Hank  under  the  authority  of  this  act ;  and,  until  the  memorial  by  this  act 
I'equired  to  lie  deposited  and  inroUed,  in  the  event  of  any  person  or  persons  ceasing 
or  discontinuing  to  be  a  director,  or  secretiiry,  or  treasurer,  or  member  of  the  said 
Union  Bank,  shall  have  been  deposited  and  inroUed  as  hereinl)efore  mentioned,  the 
per-[246]-son  or  persons  whose  names  shall  appear  in  the  said  memorial  which  shall 
have  been  made  and  inrolled,  shall  be,  and  are  hereby  declared  to  be,  hable  to  all  such 
actions,  suits,  and  executions  upon  judgment  or  decree,  and  other  proceedings  under 
this  act,  in  the  same  manner  as  if  he,  sh((,  or  they  had  not  ceased  or  discontinued  to 
be  a  dii'cctor,  secretaiy,  or  treasurer,  or  proprietor  of  the  said  Union  Bank  :  And  it 
is  hereb}'  further  enacted,  that  an  examined  copy  of  every  memorial  to  be  deposited 
and  inrolled  pursuant  to  this  act,  certitied  to  lie  a  true  copj'  by  and  under  the  hand 
and  signature  of  the  keeper  of  the  records  and  muniments  for  the  time  l)eing  of  the 
said  supreme  court  of  judicature,  shall  be  received  in  evidence  as  proof  of  the  contents 
of  such  memorial,  ami  proof  shall  not  be  i-ei]uired  that  the  person  by  whom  the 
memorial  purports  to  be  verified  was  at  the  time  of  the  verification  one  of  the  directors 
of  the  said  Union  Bank  :  And  it  is  hereby  further  enacted,  that  all  and  every  judgment 
and  judgments,  decree  and  decrees,  order  and  orders,  made  or  pronounced  in  any 
action  suit,  or  proceedings  in  any  court  of  law  or  equity  within  the  limits  of  the 
ten-itories  of  the  East  India  Compan}',  against  the  secretary  or  treasurer  for  the  time 
being  of  the  said  Union  Bank,  shall  (sul)ject  to  the  express  provisions  of  this  act)  have 
the  like  ett'ect  and  operation  upon  and  against  the  property  and  funds  of  the  said 
Union  Bank,  as  if  such  judgment,  decree,  or  order  had  been  made  or  pronounced 
against  all  the  members  of  the  said  Union  Bank,  and  as  if  all  the  members  of  the  said 
Union  Bank  had  been  parties  before  the  court  to  such  action,  suit,  or  proceedings,  and 
as  if  this  act  had  not  passed  :  Provided  always,  and  it  is  hereby  further  enacted,  that, 
in  case  execution  upon  any  judgment  or  decree  in  any  such  action  or  suit  obtained 
against  the  secretaiy  or  treasurer  of  the  .said  Union  Bank  as  defendant  or  respondent 
or  otherwise,  shall  have  been  issued  and  taken  out  against  the  [247]  funds  and 
property  of  the  said  Union  Bank  under  the  provisions  of  this  act,  and  shall  be  inetlectual 
for  obtaining  full  payment  and  .satisfaction  for  the  sum  or  sums  sought  to  be  recovered, 
then  and  in  such  case  execution  upon  any  such  judgment  or  decree  shall  be  issued 
against  any  other  indi\idual  proprietor  or  proprietors  of  the  said  Union  Bank  succes- 
sivel}'  as  it  may  Ijccome  necessary,  to  enforce  payment  and  satisfaction  of  the  said 
judgment  or  judgments  :  Provided  also  that  every  such  secrotaiy  or  treasurer  in  who.se 
name  any  such  action  or  suit  shall  be  commenced,  prosecuted,  or  defended,  and  every 
director  or  member  against  whom  execution  upon  any  judgment  or  decree  obtained 
in  any  such  action  or  suit  shall  bo  issued  as  aforesaid,  or  as  hereinafter  mentioned, 
shall  always  be  reimbursed  and  paid  out  of  the  funds  or  property  of  the  saiil  Union 
Bank  all  such  loss,  damages,  costs,  ami  chaiges  as  by  the  event  of  any  such  proceedings 
be  or  they  shall  be  put  unto  or  beconie  chargeable  with  ;  and,  if  the  funds  or  property 
of  the  .said  Union  Bank  shall  be  insullicient  to  p.iy  the  said  loss,  damages,  costs,  or 
charges,  then  the  deticicney  shall  Ijc  made  good  by  the  proprietors  for  the  time  l)eing 
of  the  said  Union  Bank  :  Provided  also,  that,  if  any  such  execution  against  the 
secretary  or  treasurer  oi'  mend)er  or  members  for  the  time  being  of  the  said  Union 
Bank  shall  be  ineli'ectual  for  obtaining  payment  of  the  sum  or  sums  sought  to  be 
recovered  thereby,  it  shall  be  lawful  foi'  the  |)arty  or  parties  so  having  obt.iined  judg- 
ment 01-  decree  against  the  sccret;uy  or  treasurer  for  the  time  being  of  the  said  I'nion 
Bank,  to  issue  execution  against  any  other  ])crson  or  ])ersons  who  was  or  were  a  member 
or  members  thereof  at  the  time  the  contract  or  contracts  was  or  were  entered  into 
upon  which  such  action  or  suit  was  or  were  instituted  ;  but  no  such  execution  shall 
be  issued  against  any  other  ])erson  than  the  actual  party  to  the  action  or  suit,  without 
leave  first  granted  in  open  court  by  the  [248]  couit  in  which  such  action  or  suit  may 
have  been  brought  or  instituted,  and  which  shall  be  made  on  notice  to  the  person  or 
persons  sought  to  be  charged:  Provided  al.so,  th.-it  nothing  herein  contained  shall 
lender  such  \y,ist  members  or  pro|)iietors  liaiile  for  payment  of  any  <lebt  or  claim  for 
which  such  .-iction,  suit,  or  jirni-cciling  may  h.-ivc  been  bi'dught,  to  which  they  would 
not  lja\e   been   liable  by  o[)craliou   of   law,  as   ((arliicrs,   in   case  any  action  oi-  nilier 
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proceeding  had  been  originallj'  Ijronght  against  them  for  the  same  :  And  whereas 
it  is  expedient  that  every  member  of  the  said  Union  Bank  against  whom  any  execution 
shall  be  issued  upon  any  judgment  or  decree  (under  the  authority  of  this  act)  shall 
have  an  eas}'  and  expeditious  mode  of  recovering  all  stieh  losses,  damages,  costs,  and 
charges  as  he  or  she  shall  be  put  to  or  become  chargeable  with  in  consequence  thereof,  it 
is  therefore  hereby  enacted,  that,  if  any  execution  upon  anj^  judgment  or  decree  obtained 
in  any  action,  suit,  or  proceeding  under  this  act  shall  be  issued  against  any  other  pro- 
prietor or  member  of  the  said  Union  Bank,  and  such  propi-ietor  or  member  shall  not 
within  the  space  of  one  month  next  after  the  issuing  thereof  be  reimbursed  out  of  the 
funds  or  projjerty  of  the  said  Union  Bank  all  such  moneys,  costs,  charges,  losses,  and 
expenses  as  he  or  she  shall  have  paid  or  been  put  to  or  become  chargeable  with  in  con- 
sequence of  such  execution  having  been  issued  against  him  or  her,  it  shall  be  lawful  for 
such  member  or  proprietor  to  divide  such  moneys  or  costs  or  charges,  or  so  much 
thereof  as  he  or  she  shall  not  have  been  reimbursed  as  aforesaid,  into  as  many  equal 
parts  01'  shares  as  the  capital  of  the  said  Union  Bank  shall  at  the  time  be  divided  into, 
and  each  and  e\eiy  proprietor  for  the  time  being  of  my  share  or  shares  in  the  said 
company  shall,  in  proportion  to  the  number  of  shares  he  or  she  may  holil  in  the  said 
Union  Bank,  pay  one  or  more  of  such  parts  or  shares  upon  demand  to  the  member  or 
pro-[249]  prietor  against  whom  such  execution  shall  have  issued,  or  to  his  or  her 
executors  or  administrators,  and,  upon  the  neglect  or  refusal  of  any  proprietor  of  the 
said  company  to  pay,  upon  demand,  his  or  her  due  and  fair  proportion  of  such  moneys, 
costs,  and  charges,  then  and  in  such  case  it  shall  be  lawful  for  the  proprietoi',  or  such 
person  to  whom  the  same  ought  to  have  been  paid,  to  sue  for  and  recover  the  same 
in  and  liy  an  action,  suit,  or  plaint  against  the  proprietor,  or  the  executors  or  adminis- 
trators of  any  pi-oprietor  who  shall  so  neglect  or  refuse  as  aforesaid,  in  Her  Majesty's 
supreme  court  of  judicature  in  Calcutta :  And  it  is  hereby  further  enacted,  that  this 
act,  and  the  provisions  herein  contained,  shall  extend  and  be  construed  to  extend  to 
the  said  company  called  the  Union  Bank  at  all  times  during  the  continuance  thereof, 
whether  the  said  Union  Bank  hath  been  or  be  now  or  shall  hereafter  be  composed  of 
all  or  of  some  of  the  persons  who  were  the  oi'iginal  members  thereof,  or  of  all  oi"  some 
of  those  persons  together  with  some  other  person  or  persons,  or  whether  the  said 
Union  Bank  be  at  the  time  of  passing  this  act  composed  altogethei-  of  persons  who 
were  not  original  members  of  the  said  Union  Bank,  or  whether  the  said  Union  Bank 
shall  hereafter  be  composed  of  persons  who  were  not  original  memliers  thereof,  or  of 
persons  all  of  whom  shall  become  members  subsequently  to  the  passing  of  this  act." 
The  declai'ation  then  proceeded  to  aver,  that,  afterwards,  and  before  and  at  the  time 
of  the  bringing  of  the  action  and  the  recovery  of  the  judgment  thereinafter  mentioned, 
the  said  act  became  and  was,  and  fiom  thence  continually  hitherto  had  been,  and  still 
was,  the  law  of  and  in  Calcutta  aforesaid,  and  of  and  in  the  said  presidency  of  Bengal, 
applicable  to  the  said  company  :  That,  after  the  said  act  had  become,  and  whilst  the 
same  was  such  law  as  aforesaifl,  and  within  twelve  calendar  months  next  after  the 
passing  of  the  said  act,  such  a  memorial  as  is  iii  the  said  act  and  liereinbefore  first 
mentioned,  was  duly  [250]  verified  and  inrolled  as  directed  by  the  said  act;  and  that 
afterwards,  and  before  and  at  the  times  of  the  bringing  of  such  action  and  of  the 
recovery  of  such  judgment  as  thereinafter  mentioned,  one  John  Leslie  Russell,  who 
during  all  the  time  last  aforesaid  was  resident  within  the  said  presidency,  and  subject 
to  the  jurisdiction  of  Her  IMajesty's  supreme  court  of  judicature  at  Fort  William,  in 
Bengal  aforesaid,  and  to  the  law  of  Calcutfci,  and  of  the  presidency  aforesaid,  was  the 
secretary  of  the  said  company  ;  and  the  defendant,  before  and  at  the  respective  times 
last  aforesaid,  and  also  before  and  at  the  times  of  the  making  of  the  promises  b^^  the 
said  company  as  thereinafter  in  that  count  mentioned,  was,  and  from  thence  respec- 
tively hitherto  had  been,  and  still  was,  a  member  of  the  said  company  :  and  that 
thereupon,  to  wit,  on  the  25th  of  February,  liS48,  the  plaintiff  and  William  Strettell 
Kelsall  and  James  Knight  Heron  (both  since  deceased)  tiled  their  plaint  in  an  action 
of  trespass  on  the  case  upon  promises,  on  the  common  law  side  of  the  said  supreme 
court  at  Fort  ^\'illiara,  in  Bengal  aforesaid,  and  then  caused  the  said  John  Leslie 
Kussell,  as  suth  secretary  of  the  said  company,  to  be  summoned,  according  to  the 
course  and  practice  of  the  said  supreme  court,  to  appear  as  the  nominal  defendant  for 
and  on  behalf  of  the  said  company,  in  the  said  court,  pursuant  to  the  provisions  of 
the  said  act,  to  answer  the  said  now  plaintiff  and  the  said  William  Strettell  Kelsall 
and  James  Knight  Heron,  since  deceased,  in  the  said  action  :  That  the  said  John 
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Leslie  Kus.soll  duly  apjjeared  in  the  said  eomt,  according  to  the  course  and  ])rac-lice 
thereof,  to  such  summons;  and  that  such  proceedings  were  thereupon  had  therein 
and  in  the  said  action,  that,  afterwards,  to  wit,  on  the  14th  of  March,  18J1.S,  the  now 
phiintiH',  and   the  said   William   Strettell    Kelsall  and  James   ivnight  Heron  (since 
deceased),  by  the  consideration  and  judgment  of  the  said  supreme  court,  recovered 
[251]  against  the  said  John  Leslie  Kussell,  as  such  secretary  as  aforesaid,  as  well  a 
certain  sum  of  company's  rupees  100,095  and    10  annas,  for  the  damages  which  the 
now  plaintiti'  and  the  said  William  Strettell  Kelsall  and  James  Knight  Her.'n  (since 
deceased)  iiad  sustained  by  and  on  account  of  the  non-performance  of  certain  promises 
befoi-e  that  time  made  by  the  said  company  to  the  said  now  plaintiti'  and  the  said 
William  Strottcll  Kelsall  and  James  Knight  Heron  (since  deceased),  as  also  the  sum 
of  company's  rupees  iii'o,  4  annas,  and  7  pice,  for  their  costs  and  charges  b}'  the  said 
last -mentioned    court    there   adjudged    to  the    now  plaintiti'  an<l    the   said   William 
Strettell   Kelsall  and  James  Knight  Heron  (since  deceased)  with  their  assent  ;  which 
said  damages,  costs,  and  charges  in  the  whole  amounted  to  coni[)any's  rupees  160,718, 
4  annas,  and  7  pice, — whereof  the  said  John  Leslie   Russell,  as  the  secretary  of  the 
said  last-mentioned  company  as  aforesaid,  and  as  such  defendant  as  aforesaid,  was 
convicted  :  That  the  said  promises  were  made,  and  the  said  causes  of  action  of  the 
said  now  plaintiff  and  the  said  William  Strettell  Kelsall  and  James  Knight  Heron 
(since  deceased)  in  respect  thereof  arose,  within  the  jurisdiction  of  the  said  supreme 
court ;  and  that  the  said  last-mentioned  court,  diu-ing  all  the  time  whilst  the  said 
action  was  depending  therein  as  aforesaid,  and  continually  and  at  the  time  of  the 
giving  of  the  said  judgment,  was  duly  holden  within  the  jurisdiction  thereof,  to  wit, 
at  Fort  William,  in  Bengal  aforesaid  :  And  that  the  said  judgment  still  remained  in 
full  foi'cc  and  effect,  and  not  in  anywise  satisfied,  reversed,  or  aniudled  ;  and  that  no 
execution  had  as  yet  been  obtained  of  or  upon  the  said  judgment ;  and   that  the 
damages,  costs,  and  charges  aforesaid  in  form  aforesaid  adjudged  to  the  now  plaintiff 
and  the  said  William  Strettell  Kelsall  and  James  Knight  Ileron  (since  deceased)  were 
of   great  value,  to  wit,  of  the  value  of   16,0711.   17s.   9^d.  of  lawful   money  of  the 
ITnited  [252]  Kingdom  and  were  still  due  to  the  plaintiff:  Yet  that  the  defendant 
had  not  paid  the  said  last -mentioned  sum  of  money,  or  any  part  thereof,  but  the  same 
was  wholl}'  unpaid. 

The  declaration  also  contained  seventeen  counts  charging  the  defendant  as  the 
drawer  of  seventeen  several  bills  for  sums  amounting  in  the  aggregate  to  14,5001., 
dated  respectively  the  "_'4th  of  September,  1847,  at  Calcutta,  and  ilrawn  upon  Messrs. 
tilyn,  Halifa.\,  Alills,  &  Co.,  bankers,  London,  payable  respectively  .six  months  after 
sight  to  the  order  of  one  William  Hciiiy  Abbott,  which  bills  were  duly  presented  and 
refused  acccpt;ince,  of  which  the  defendant  had  notice  :  and  also  counts  for  money 
lent  by  the  plaintilf  and  W.  S.  KcLsall  and  J.  K.  Heron  to  the  defendant;  for  money 
had  and  received  by  the  defendant  for  their  use ;  for  interest  ;  and  for  money  found 
due  from  the  defendant  to  them  upon  accounts  stilted. 

The  defendant  demurred  to  the  first  count.  He  also  pleaded  to  the  first  count, 
that  no  such  memoiial  as  in  the  said  act  and  in  the  said  first  count  first  mentioned, 
was  verified  or  inroUed  in  the  maimer  required  by  the  said  act,  as  alleged. 

Twelfth  plea  to  the  second  and  subsequent  counts, — that,  liefore  and  at  the  time 
of  the  accruing  of  the  alleged  several  causes  of  action  in  the  said  several  counts  men- 
tioned, a  company  was  established  at  Calcutta,  in  the  presidency  of  Bengal,  in  the 
Ea,st  Indies,  under  the  name  and  firm  of  the  Union  Bank  of  Calcutta;  and  that  the 
liability  of  the  .said  company,  and  of  the  several  members  thereof,  in  respect  of  all 
causes  of  action  against  the  .said  company  for  all  claims,  debts,  and  demands,  and  in 
respect  of  all  obligations  and  engagements  contracted  or  incurreil  by  the  said  com- 
pany, was,  before  and  at  the  time  of  the  accruing  of  the  se\eral  alleged  causes  of 
action  in  the  .said  counts  stated,  and  from  thence  hitherto  [253]  had  lieen,  regulated 
and  governed  by  a  certain  act  made  and  passed  l>y  the  president  of  the  council  of 
India  in  council,  with  the  assent  of  the  governor  general  of  India,  to  wit,  the  sai<l 
act  in  the  first  count  of  the  declaration  mentioned  ;  in  which  .said  act  are  contained 
the  several  clau.ses  and  provisions  in  the  said  first  count  set  forth,  and  which  for  the 
sake  of  brevity  are  here  referred  to  :  That  afterwards,  and  l)eforo  and  at  the  time  of 
the  bringing  of  the  action  and  tlie  recovery  of  the  judgiiiont  thereinafter  meiitione<l, 
the  said  act  became,  and  from  thence  continually  had  been,  ami  then  was,  the  law  of 
and  in  Calcuttii  and  the  said  presidency  of  Bengal  applicable  to  the  said  company; 
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and  that,  after  the  said  act  had  become  and  while  it  was  law  as  afoi-esaid,  and  within 
twelve  calendar  months  next  after  the  passing  of  the  same,  such  a  memorial  as  in  the 
said  act  and  in  the  first  count  of  the  declaration  first  mentioned,  was  duly  verified, 
deposited,  and  inrolled  as  directed  hy  the  said  act ;  and  that  afterwards,  and  before 
and  at  the  time  of  the  bringing  of  such  action  and  of  the  recovery  of  such  judgment 
as  thereinafter  mentioned,  one  John  Leslie  Kussell,  who  during  all  that  time  was 
resident  within  the  said  presidency,  and  subject  to  the  jurisdiction  of  Her  Majesty's 
supreme  court  of  judicature  at  Fort  ^Villiam,  in  Bengal  aforesaid,  and  to  the  law  of 
Calcutta  and  of  the  pi'es-idency  aforesaid,  was  the  secretary  of  the  said  company  :  That, 
on  the  25th  of  Februar\%  1848,  the  plaintiff'  and  William  Strettell  Kelsall  and  James 
Knight  Heron  (l)oth  since  deceased)  filed  their  plaint  on  the  common  law  side  of  the 
said  supreme  court  at  Fort  William,  in  Bengal,  as  in  the  said  first  count  mentioned  ; 
and  that  such  proceedings  were  then  and  thereon  had  as  in  the  said  first  count  men- 
tioned ;  and  afterwards,  on  the  11th  of  March,  1818,  the  plaintiff  and  the  said  William 
Strettell  Kelsall  and  James  Knight  Heron,  since  deceased  as  aforesaid,  by  the  con- 
sideration and  judgment  of  the  said  couit  reco\ered  [254]  against  the  said  John 
Leslie  Russell,  as  such  secretary  as  aforesaid,  such  sums  as  in  the  first  count  of  the 
declaration  in  that  behalf  mentioned  :  That  the  causes  of  action  in  respect  of  which 
such  judgment  was  recovered  arose  within  the  jurisdiction  of  the  said  court ;  and  that 
the  same  were  and  are  the  same  identical  causes  of  action  as  those  in  the  said  several 
counts  contiiined  ;  and  that  they  arose  against  the  defendant  only  in  respect  of  claims 
and  demands  against  the  said  company,  and  by  I'cason  of  obligations  and  liabilities 
incurred  by  the  said  company,  and  not  otherwise  ;  That  the  defendant  was  sued  in 
this  action  as  a  member  of  the  said  company,  and  not  otherwise  :  And  that  the  said 
judgment  was  a  good,  valid,  and  effectual  judgment. 

The  plaintiff  joined  in  demui'rer  to  the  first  count,  and  demurred  to  the  first  and 
twelfth  pleas.     Joinder. 

Phipson  (with  whom  was  Monttigue  Smith)  for  the  plaintiff  ((().  1.  This  is  sub- 
stantially an  action  against  [255]  a  person  who  was  a  pai'ty  to  the  judgment  in  the 
supreme  court  of  Calcutta.  The  defendant  and  his  partneis  have  agreed  that  the 
secretary  or  treasurer  shall  be  sued,  and  that  a  judgment  obtained  in  an  action  against 
either  of  those  persons  as  the  nominal  plaintiff,  shall  have  the  same  effect  and  operation 
upon  and  against  the  property  and  funds  of  the  bank,  as  if  such  judgment  had  been 
pronounced  against  all  the  members,  and  as  if  all  the  members  had  been  parties  to  the 
action.  The  distinction  between  this  case  and  Tlic  Bank  of  Australasia  v.  Harding, 
9  C.  B.  661,  and  Th<:  Bank  of  AuMralaxia  v.  Nias,  16  Q  B.  717,  is  that  here  judgment 
must  have  been  obtained  against  the  bank,  and  that  judgment  prove  ineffectual ; 
whereas,  in  the  act  there  in  question,  there  was  no  such  pro\nsion.  [Cresswell,  J. 
Nor  was  there  any  provision  that  the  judgment  should  have  the  same  effect  as  if  all 
the  members  of  the  bank  had  been  parties  to  the  action.]  The  act  of  council  in  India 
can  have  uo  operation  to  control  the  laws  of  any  other  countiy.  If  the  question  were 
now  for  the  first  time  presented  to  the  court,  they  could  have  no  difficulty  in  dealing 
with  it  upon  principle.  The  judgment  imposes  upon  the  defendant  a  moral  obligation 
to  pay  the  debt,  which  moral  obligation  is  a  good  foundation  for  an  action  against  him 
here  ;   Walker  v.  IFitter,  1  Dougl.'l  ;  Rmsell  v.  Smyth,  9  M.  &  W.  810,  818.     In  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

"1.  That  the  defendant,  having  been  a  partner  in  the  Calcutta  Bank  at  the  time 
when  the  causes  of  action  accrued  upon  which  the  judgment  was  obtained  in  India, 
and  from  that  time  to  the  present,  is  liable  in  this  country  upon  an  implied  promise 
to  pay  the  sum  for  which  such  judgment  was  recovered,  in  the  same  manner  in  which 
he  would  have  been  liable  had  it  been  obtained  against  himself  individually  : 

"  2.  That  the  first  plea  is  bad,  on  the  ground  that  the  act  does  not  disable  a 
creditor  from  suing  the  bank  in  the  name  of  the  secretary  before  the  filing  of  a 
memorial  under  the  act ;  but  that  the  act  only  prevents  the  bank  from  bringing  an 
action  in  the  name  of  the  secretary  until  such  memorial  has  been  filed  ;  and,  further, 
that  the  matter  of  the  first  plea  should  have  been  pleaded  to  the  original  action,  and 
was  no  bar  to  the  present  claim  : 

".3.  That  the  twelfth  plea  was  bad,  on  the  ground  that  the  provisions  of  the  act 
do  not  prevent  the  plaintift'  from  suing  the  defendant  personally  in  England  in  respect 
of  causes  of  action  against  the  company  of  which  he  was  a  member." 
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last-mentioned  ease,  Lord  Abinger  says:  "The  aetion  («)'  maybe  sustained  on  tlie 
ground  of  molality  and  jiistico.  The  maxim  of  the  English  law  is,  to  amplify  its 
remedies,  and,  without  usurping  jurisdiction,  to  apply  its  rules  to  the  advancement  of 
[256]  siilistantial  justice.  Foreign  judgments  are  enfoi-ced  in  these  courts,  because 
the  parties  liuiile  aie  Imund  in  duty  to  satisfy  them.'  And  I'arke,  B.,  says  :  "  Where 
the  court  of  a  foreign  coinitry  imposes  a  duty  to  pay  a  sum  certain,  there  arises  an 
obligation  to  pay,  which  ma\'  l)e  enforced  in  this  country."  The  provisions  in  the 
Indian  act  for  facilitating  the  enforcing  of  the  judgment,  are  modes  of  procedure  only, 
and  do  not  in  any  way  interfere  with  the  question  of  contract,  or  with  the  plaintiff's 
right  to  sue  upon  the  judgment  in  this  country.  The  construction  of  a  contract  is 
governed  by  the  law  of  the  place  where  it  is  entered  into  ;  the  mode  of  enforcing  it, 
by  that  of  the  place  where  it  is  sought  to  be  enforced.  "The  distinction,"  says 
Tindal,  C.  J.,  in  Huh,:,-  v.  Steimr,  i  Scott,  304,  .326,  2  N.  G.  202,  210,  "lietween  that 
part  of  the  law  of  the  foreign  country  where  a  personal  contract  is  made,  which  is 
adopted,  and  that  whii;h  is  not  adopted  by  our  English  courts  of  law,  is  well  known 
and  established,  viz.  that  so  much  of  the  law  ;is  affects  the  rights  au'l  merit  of  the 
contract,  all  that  relates  'ad  litis  decisionem,'  is  adopted  from  the  foioign  countiy  ;  so 
much  of  the  law  as  ati'ects  the  remedy  onl}'^,  all  that  relates  '  ad  litis  ordinatiouem,'  is 
taken  from  the  '  lex  fori '  of  that  country  where  the  action  is  brought "  {a)'^.  The  cases 
of  Xa-dham  \.  Law,  11  M.  &  W.  400,  iind  Il-'ebb  v.  Ta;/loi;  1  D.  &  L.  676,  shew  that 
the  shareholders  are  the  real  defendants  in  these  actions :  the  bringing  the  suit  in  the 
name  of  the  secretary  or  treasurer  is  mere  matter  of  form.  And  there  is  more  reason 
that  it  should  be  so,  where  the  action  is  against  a  foreign  corporation.  Lord  Campliell, 
in  giving  judgment  in  T/ic  Bank  of  Australasia  v.  S'ias,  16  (}.  B.  7.';3,  says:  "The 
colonial  legislature,  we  think,  clearly  had  authority  to  pass  an  act  [257]  regulating 
the  procedure  by  which  the  contracts  of  the  liauk  should  he  cnfoiced  in  the  courts  of 
the  colony.  Nor  is  there  anything  at  all  repugnant  to  the  law  of  England,  or  to  the 
princij)les  of  uatui'al  justice,  in  enacting  that  actions  on  such  contracts,  instead  of  being 
brought  individually  against  all  the  shareholders  in  the  company,  should  be  brought 
against  the  chairman  whom  they  have  appointed  to  represent  them.  A  judgment 
recovered  in  such  an  action,  we  think,  has  the  same  effect  beyond  the  territory  of  the 
colony  which  it  would  have  had  if  the  defendant  had  been  personally  served  with 
process,  and,  being  a  party  to  the  record,  the  recovery  had  been  personally  against 
him.  The  act  imposes  no  new  liability  upon  him,  but  only  regulates  the  mode  in 
which  that  liability  shall  be  judicially  constituted.  Any  specific  remedy  upon  the 
judgment  whii-h  might  have  existed  in  the  colony  cannot  be  obtained  out  of  the 
colony  ;  and,  unless  the  judgment  may  be  made  the  foundation  of  an  action,  it  could 
not  in  any  manner  be  rendered  availalilc  in  this  country.  In  recom])euce  foi'  the 
advantages  conferred  upon  the  company  by  the  act,  it  anxiously  provides  that  the 
lights  of  the  creditors  of  the  company  shall  not  be  prejudiced  by  it."  The  same 
principles  goveiried  the  decision  in  this  court.  Wilde,  C.  .).,  says:  The  statute 
provides  "  that  one  member,  holding  a  principal  office  in  the  company,  may  sue  and 
l)e  sued,  instead  of  the  whole  body  ;  and  that  execution  may  issue  against  the  jjroperty 
of  the  other  memljcrs  of  that  body.  But,  while  giving  this  benefit  to  the  company, 
the  act  provides  that  it  shall  not  vary  the  rights  or  the  liabilities  of  the  parties.  Now, 
independently  of  the  colonial  act,  the  defendant  would  ha\  e  been  liable  in  respect  of 
the  demand  foi-  which  he  is  now  sued;  and,  if  the  judgment  had  been  recovered  in 
an  action  brought  against  all  the  members  jointly,  an  action  of  debt  or  assumpsit 
would  clcaily  have  lain  against  the  defendant  upon  that  judgment."  The  acl  [258] 
makes  it  im])erative  to  sue  the  secretarv  or  treasurer  in  India:  Sliward  v.  Gixaves, 
10  M.  A-  W.  711. 

2.  Then,  is  the  plaintili's  right  of  suing  upon  the  judgment  at  all  atl'ected  l)y  the 
provisions  in  the  colonial  act  for  enforcing  it  by  execution  against  the  shareholders] 
Those  enactments,  it  is  submitted,  provide  merely  for  the  mode  of  regulating  the 
procedure  on  the  ju<lgmentin  the  colony,  and  cannot  in  any  way  interfere  with  or  alter 
the  legal  effect  and  operation  of  the  judgment  in  a  foreign  country.  ICrosswell,  J. 
Are  you  not  compelled  to  resort  to  the  act  to  maintain  the  action  (]     We  couhl  not 

(«)'   Against  a  defendant  resident  in  this  country,  for  costs  awarded  against  him, 
after  ap[)earance,  by  a  decreet  of  the  court  of  session  in  Scotland,  in  a  suit  for  a  divorce. 
(a)'-  And  see  Tiiinbui)  v.  rijnicr,  4  M.  iV;  Seott,  GUO,  1  N.  G.  151. 
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maintain  ;ui  action  against  a  stranger  in  India  without  the  act.  [Cresswell,  J.  Then 
it  will  probably  be  urged,  on  the  other  side,  that  you  must  take  the  whole  act,  including 
the  mode  of  procedure  to  enforce  the  judgment.  Could  you  sue  upon  the  judgment 
in  Calcutta  l]  No.  But  the  implied  assumpsit  raised  by  the  judgment  is  not  affected 
bv  any  local  stipulations  for  the  mode  of  enforcing  it  there.  In  IlaU  v.  Odhuc,  1 1  East, 
118,  a  foreign  judgment  recovered  by  the  plaintiff',  with  a  stay  of  execution  for  si.x 
months,  was  held  to  be  good  evidence  in  support  of  an  account  stated.  Lord  Ellen- 
borough  said  :  "  The  judgment  is  foi'  ;i  sum  certain  found  to  be  due  from  the  defendant 
to  the  plaintiff,  with  interest  thereon  from  a  certain  daj'  past;  but  with  a  stay  of 
e-YCCution  till  the  further  order  of  the  court :  and  this  at  tirst  struck  me  as  an  incom- 
plete judgment,  on  which  no  action  could  be  maintained  here.  But  we  have  been 
pressed  with  the  course  of  proceedings  in  our  own  courts,  where  upon  judgment 
recovered  and  a  stay  of  execution  upon  the  allowance  of  a  writ  of  crior,  an  action  lies 
nevertheless  upon  such  judgment  in  the  meantime ;  and  applications  are  continually 
made  to  the  ecjuitable  jurisdiction  of  the  court,  to  stay  proceedings  in  such  actions 
pending  the  writ  of  error."  The  distinction,  therefore,  is  one  of  mere  procedure. 
The  judgment  iti  the  colonial  [259]  court  is  not  the  less  a  judgment,  because  of  the 
local  regulations  as  to  enforcing  it  by  execution  there. 

3.  Then,  as  to  the  twelfth  plea, — if  it  means  that  the  simple  contract  debt  is 
merged  in  the  judgment,  the  cases  of  Thi-  Bank  of  Audialada  v.  Nias,  and  The  Bank 
of  Andmla.iia  v.  Hanlinij  are  conclusive  to  shew  that  it  is  not.  [Byles,  Serjt.,  intimated 
that  he  did  not  intend  to  insist  that  it  was.]  The  act  of  the  Indian  legislature  can 
have  no  operation  out  of  the  Indian  territory.  [Cresswell,  J.  It  will  probably  bo 
contended  that  the  defendant  never  consented  to  be  placed  in  jeopardy  by  the  recovery 
of  a  judgment  against  the  .secreUi^y  or  treasurei',  except  under  certain  circumstances, 
and  in  a  particular  manner.]  That  argument  goes  to  the  very  root  of  the  decision  in 
the  two  cases  referretl  to,  and  is  distinctly  met  by  the  judgment. 

Byles,  Serjt.  (with  whom  was  John  Gray),  for  the  defendant  (<().  There  is  a 
material  ditt'ei'ence  Ijetween  the  [260]  cases  of  Hik  Bank  of  Ausliulnsia  v.  J\'ja.v  and 
Tin:  Bank  of  Australasia  v.  llardimi  and  the  present  case.  In  those  cases,  nothing  was 
left  to  be  done  except  the  payment  of  the  money  :  whereas,  here,  two  steps  are  to  be 
taken  before  the  now  defendant  could  have  execution  issued  against  him  in  the  colony, 
— tirst,  an  ineffectual  execution  against  the  funds  and  property  of  the  bank, — secondly, 
the  leave  of  the  court  in  which  the  action  was  brought  must  be  obtained  :  and  for 
these  he  has  paid  a  valuable  consideration.  Under  the  Australasian  Bank  act,  it  was 
provided  "that  execution  upon  any  decree  or  judgment  in  any  such  action,  suit,  itc, 
obtained  against  the  chairman  for  the  time  being  of  the  bank,  might  be  issued  against 
and  levied  upon  the  goods  and  chattels,  &c.,  of  any  member  oi'  members  whatsoever 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 

"  I.  That  the  first  count  is  bad,  and  discloses  no  cause  of  action,  or  right  to  proceed 
against  the  defendant  in  the  English  courts : 

"  2.  That  the  judgment  is  a  judgment  against  the  secretary,  and  not  against  each 
individual  member ;  and  that,  if  it  were,  execution  could  at  once  and  of  course  be 
taken  out  against  a  shareholder  in  Bengal ;  whereas,  it  is  clear  that  execution  could 
only  be  had  against  such  shareholder  under  the  special  clauses  of  the  act  in  question  : 

"  3.  That  it  was  not  competent  to  the  plaintiff  to  adopt  part  of  the  act  and  reject 
the  rest;  that  there  was  no  judgment  in  existence  against  the  bank,  or  any  person 
representing  it,  except  by  force  of  the  act  (the  said  John  Leslie  Russell  being  other- 
wise a  stranger  both  to  the  bank  and  the  cause  of  action) ;  and  that,  consequently,  the 
plaintiff  could  not  put  in  force  his  judgment,  except  under  the  circumstances  and  in 
the  manner  directed  by  the  act : 

"  4.  That  the  tirst  plea  was  good,  and  the  verifying  and  inroUing  such  memorial 
was  a  necessary  condition  precedent  to  the  said  John  Leslie  Kussell  being  made  the 
nominal  defendant  foi'  the  bank  ;  and  that  this  memorial  was  the  only  evidence 
admissible  of  the  person  sued  being  such  secretary  ; 

"  5.  That  the  twelfth  plea  was  good,  shewing  that  the  plaintili'  had  already  recovered 
a  judgment  for  the  same  causes  of  action,  under  which  he  would  or  might  have  his 
remedy,  in  the  manner  prescribed  l)y  the  act,  against  the  defendant  and  the  other 
shareholilers  in  the  bank  ;  and  that  the  plaintiff  could  not  have  another  action  against 
the  defendant  in  respect  thereof." 
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of  the  s.uM  bank  for  the  lime  lioiiig,  in  like  niaiiner  anil  not  othci-\vise  than  as  if  sneh 
(leeree  of  juilf<inent  had  been  olitained  against  snch  iuenilH!r  or  members  personally." 
By  the  act  now  nnder  consideration,  it  is  enacted  that  "every  jndgment  made  or 
pronounced  in  any  action,  ifec.,  within  the  limits  of  the  teri-itories  of  the  East  India 
Company,  against  the  secretary  or  treasurer  for  the  time  being  of  the  said  Union  Bank, 
shall  (subject  to  the  expi'css  provisions  of  this  act)  have  the  like  ett'ect  and  operation 
upon  and  against  the  propeity  and  funds  of  the  said  Union  Bank,  as  if  such  judgment 
had  been  made  or  pronounced  against  all  the  members  of  the  said  Union  Bank,  and 
as  if  all  the  members  of  the  said  [261]  l^ninn  Bank  had  been  parties  before  the  court 
to  such  action,"  <tc.  [Cresswell,  .T.  I  tind  nothing  subsequently  limiting  the  remedy 
to  the  funds  of  the  bank  ;  I  think  that  enactment  must  be  read  as  if  the  woi-ds 
"subject  to  the  express  provisions  of  this  act"  had  not  been  there.]  It  is  enough  to 
say  that  the  judgment  has  some  effect  against  the  propert\'  and  funds  of  the  i)ank. 
There  ai-e,  however,  subsequent  provisions  a  compliance  with  which  on  the  part  of 
the  judgment-creditor  is  a  condition  precedent  to  his  right  to  have  recourse  to  indivi(bial 
shareholders.  Execution  is,  in  the  first  place,  to  issue  against  the  assets  of  the  com- 
pany. That  remedy  failing,  execution  is  to  go  against  members  for  the  time  being; 
and  then,  and  not  till  then,  execution  against  those  who  were  members  at  the  time  of 
the  contract.  But  the  judgment>creditor  cannot  have  execution  against  shareholders 
of  either  degree,  except  on  motion  made  in  open  court,  upon  which  motion  the  party 
sought  to  be  charged  may  be  heard  to  urge  any  defence  he  may  have  against  it. 
Suppose  the  cjise  of  a  man  no  party  to  the  contract, — are  the  provisions  of  this  act, 
which  make  him  liable  upon  a  contract  he  never  entered  into,  mere  matter  of  procedure? 
lie  is  to  be  liable  upon  a  final  judgment  only.  The  court  will  look,  not  at  the  form, 
but  at  the  real  nature  and  substance  of  the  judgment.  This  is  not  in  substance  a  final 
judgment,  the  true  test  of  which  i.s,  where  nothing  remains  l)ut  to  pay  :  it  is  a  mere 
interlocutorv  judgment.  No  case  can  be  found  where  an  action  has  been  held  to  lie 
in  the  courts  of  this  country  upon  a  foreign  judgment,  where  no  action  would  have 
lain  upon  it  in  the  country  where  it  was  olitained.  It  is  clear  that  the  present  defen- 
dant could  not  have  been  sued  upon  this  judgment  in  the  supreme  court  at  Calcutta, 
if  he  could,  what  becomes  of  all  the  provisions  so  studiou.sly  introduced  into  the  act 
for  his  protection  1  The  plaintiff'  is  obliged  here  to  rely  upon  the  Indian  act  to  make 
the  defendant  liable.  If  so,  he  [262]  cannot  take  one  part,  anil  reject  the  rest.  It 
may  be  conceded  that  the  provisions  as  to  execution  in  form  seem  to  relate  to  procedure. 
Hut  the  ([uestion  is,  whether  they  are  not  substantially  pai-t  of  the  contract  Itetween 
these  paities.  .Story,  in  his  Confiict  of  Laws,  .after  noticing  in  a  previous  section  the 
distinction,  often  disi'egai'ded,  between  the  ol)ligation  and  the  nature  of  the  contract, 
says  in  $  2G7, — "Suppose  a  contract  by  the  law  of  one  country  to  involve  no  personal 
obligation  (as  was  supposed  to  l)e  the  law  of  France  in  a  ])articular  case  which  came 
in  judgment, — Melan  v.  Filijiimes  (a),  1  B.  &  P.  138),  but  merely  to  confer  a  right  to 
proceed  in  rem  ;  such  a  contract  would  be  held  everywhere  to  involve  no  personal 
obligation  whatsoever.  Suppose,  by  the  law  of  a  particular  country,  a  mortgage  for 
money  borrowed  should,  in  the  absence  of  any  express  contract  to  repay,  be  limited 
to  a  mere  re-payment  thereof  out  of  the  land,  a  foreign  court  would  refuse  to  entertiiin 
a  stu't  giving  to  it  a  personal  obligation.  Suppose  a  contr.act  for  the  payment  of  the 
debt  of  a  third  person,  in  a  country  where  the  law  subjected  such  a  contract  to  the 
tacit  conrlition  that  payment  nnist  first  l)e  sought  against  the  dclitor  and  his  estate; 
that  would  limit  the  oliligation  to  a  mere  accessorial  and  sccond;uy  character;  and  it 
would  not  be  enforced  in  a  foreign  country,  except  after  a  compliance  with  the  recpiisi- 
tions  of  the  local  law."  That  iloctrine  is  very  applicable  here:  the  provisions  as  to 
the  li.ibility  of  the  shareholders  in  the  first  and  the  .second  degree,  after  cxiiausting 
the  remedies  against  the  assets  of  the  bank,  are  in  substance  incidents  and  ingredients 
in  the  contract.  In  SUwanl  v.  Giravex,  10  M.  fi  W.  711,  720,  Parke,  H.,  says:  "At 
common  law,  all  the  goods  of  the  contracting  parties  and  their  ])er.sons  would  l>e 
liable  to  immediate  execution  :  liy  the  statute,  the  goods  of  the  [263]  com])any  are 
li.able,  and  the  members  for  the  time  being  at  the  period  of  execution,  in  the  first 
instance,  and  afterwards  those  who  were  so  at  the  tim(^  of  the  contracts  being  entereil 
intoor carried  into  effect,  ov  when  th(>  judgment  was  obtained  thereon.  In  .a  proceeding 
against  individuals,  they  would  be  liable  to  simple-contract  debts  for  six  years,  to 

(a)  Overruled  in  linhiy  v.  Klhfxen,  2  East,  433. 
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specialties  for  twciitv  :  in  the  statutory  mode  of  proceeding,  the  members  who  have 
ceased  to  lie  such  for  three  years  are  exempt  from  debts  of  e-\-erv  description.  Thus, 
the  liability  created  liy  the  statute  is  very  different  from  that  which  would  exist  with- 
out it  ;  and  it  cainiot  be  supposed  that  the  legislature  meant  to  leave  it  to  the  option 
of  any  creditoi-,  whether  the  members  of  the  company  should  be  subject  to  one 
species  of  lial)ility  or  the  other  ;  still  less  that  a  creditor  should  have  the  power  of 
depriving  them  of  the  statutory  piotection  which  is  given  to  each  after  having  ceased 
for  three  years  to  be  a  partner.  The  framcrs  of  the  act  had  in  view  the  convenience 
of  the  public,  and  thereby  provided  a  more  convenient  remedy  to  creditors  than  at 
common  law  ;  but  they  had  also  in  view  the  benefit  of  the  members  of  the  com|)ai)y, 
by  restricting  their  personal  liability."  As  to  the  plea, — it  cannot  be  contended  that 
the  judgment  opei-ates  as  a  merger.  Hut  it  is  submitted  that  a  good  defence  is 
presented  by  that  part  of  the  plea  which  sets  out  the  act  of  the  Indian  legislature, 
and  alleges  that  the  plaintift'  has  availed  himself  of  the  act.  It  amounts  to  a  contract 
between  the  parties  that  these  bills  should  lie  satisfied  in  a  particular  manner. 

Phipson,  in  reply.  The  only  operation  of  the  act  is,  the  mode  in  which  a  creditor 
of  the  bank  shall  recover  in  India.  It  is  mere  mode  of  procedure,  and  not  matter  of 
contract  at  all.  The  defendant  could  not  have  pleaded  or  set  up  in  India,  in  answer 
to  a  motion  for  leave  to  issue  execution,  any  matter  which  would  have  been  an  [264] 
ans«er  to  the  action  itself.  It  is  even  doubtful  whether  the  defendant  could  be  heard 
at  all :  the  words  lelied  on  upon  his  behalf  applying  only  to  a  case  where  it  is  sought 
to  enforce  the  judgment  against  one  who  was  a  proprietor  at  the  time  of  the  contract. 
Then  it  is  .said  that  this  is  not  a  final  judgment.  Hut,  why  not?  It  is  an  alisolute 
and  conclusive  judgment :  and  it  is  not  the  less  final  liecause  particular  remedies  for 
its  enforcement  in  India  are  pi'ovirled  by  the  act.  Suppose  the  act  had  provided  that 
a  judgment  against  th»  secretary  should  operate  against  goods  only, — would  that 
have  been  binding  here  ?  No  execution  l»y  ca.  sa.  could  be  issued  against  the  person  in 
New  South  Wales  :  yet  the  court  held  that  an  action  might  be  brought  upon  the 
judgment  here,  and  so  the  creditor  might  get  here  a  remedy  not  open  to  him  there. 
The  modes  of  proceeding  to  obtain  the  fruits  of  the  judgment,  do  not  affect  the  nature 
of  the  judgment. 

Cresswell,  J.  I  was  at  first  disposed  to  pay  the  ingenious  argument  urged  on 
the  part  of  the  defendant  the  compliment  of  taking  time  to  consider  before  pronouncing 
judgment  in  this  case.  But,  my  Brother  Crowder  entertaining  no  doulit,  it  appears 
to  us  that  we  ought  to  dispose  of  it  at  once.  We  think  the  case  is  governed  by  the 
two  cases  in  the  court  of  C^'ueen's  Bench  and  in  this  court,  of  The  Bank  of  AustyaUuia 
V.  Nias:,  16  Q.  B.  717,  and  The  Bank  of  Australasia  v.  Harding,  9  C.  H.  661.  It  has 
been  suggested  that  there  is  a  distinction  between  those  cases  and  the  present,  by 
reason  of  the  pi'ovision  in  the  act  of  the  Indian  legislature  as  to  the  mode  of  enforcing 
against  the  memliers  of  the  company  a  judgment  obtained  against  the  secretaiy,  viz. 
by  execution  against  individual  proprietoi-s,  issued  by  leave  of  the  court  after  an 
inefl'ectual  attempt  to  obtain  satisfaction  against  the  funds  of  the  companj'.  But  it 
seems  to  me  that  those  provisions  do  not  in  any  degree  affect  the  right  of  the  [265] 
judgment-creditor  to  pursue  his  remedy  upon  the  judgment  in  the  manner  provided 
by  the  law  of  this  country.  It  has  been  further  urged,  that,  when  the  shai'eholders 
or  propi'ietors  agreed  to  be  bound  by  a  judgment  against  the  secretiiry  or  treasurer, 
they  must  be  taken  to  have  assented  to  l)e  bound  by  a  judgment  which  was  to  be 
enforced  only  in  the  mainiei'  provided  l)y  the  act.  But  the  answer  to  that  is,  that 
the  parties  must  have  known  that  the  act  of  the  Indian  legislature  could  have  no 
operation  in  this  country.  They  consent,  therefore,  to  be  sued  in  the  name  of  the 
seci'etary  or  treasurer-,  and  to  be  bound  by  a  jrrdgmerrt  obtairred  agairrst  him,  as  if  they 
themselves  had  been  parties  to  the  suit, — leaving  all  the  consequences  to  follow  which 
ordiriar-ily  flow  fr-om  a  judgment.  It  seems  to  me,  ther-efore,  that  the  case  substanti- 
ally falls  withirr  the  principle  laid  down  in  the  two  I  have  mentiorsed,  and  that  the 
plairrtiti'  is  entitled  to  judgment  oir  the  demur-rer  to  the  fii-st  count  of  the  declar'ation. 
Therr,  as  to  the  counts  upon  the  bills  of  exchange,  the  argument  applies  with  still 
greater  force.  The  defendant  cannot  be  permitted  to  irrtrodrrce  into  the  contract  upon 
the  bills  a  condition  like  that  suggested.  I'pon  the  whole,  therefore,  the  plaintiff  is 
entitled  to  the  judgment  of  the  court. 

Crowder,  J.  I  am  entirely  of  the  same  opinion.  It  .seems  to  me,  that,  irr  order 
to  deter-mine  this  case,  we  ha\-e  only  to  corrsider  what  is  the  operation  of  the  colonial 
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act.  That  clearly  must  be  confined  to  suits  commenced  and  prosecuted  in  India,  and 
can  have  no  operation  whatever  out  of  that  territory.  I  agree  with  my  Brother  Cicss- 
well  that  this  case  is  entirely  disposed  of  by  the  two  cases  of  Tlie  Bank  of  Australasia 
V.  Nias,  and  The  Bank  nf  Atu^lndasia  v.  Hardin;/.  Tiiere  is  nothini^  at  all  inconvenient 
or  inconsistent  with  natural  justice  in  this  conclusion.  The  parties  are  bound  by  the 
[266]  terms  of  the  act  of  the  Indian  le>^islature  in  all  proceedings  in  tliat  country. 
Hut  the  defendant  was  bound  to  know  that  he  was  open  to  the  operation  of  the  law 
of  this  country  in  a  suit  here  upon  that  which  was  done  by  his  aijent  there.  Upon 
the  whole,  therefore,  the  declaration  must  l)e  held  good,  and  the  jjlea  bad,  and  conse- 
quently the  plaintitt'  must  have  judgment  on  both  dcnnirrei'S. 
Judgment  for  the  jjlaintitt'. 

Phipson,  on  a  former  day  in  this  term,  olitaincd  a  ride  nisi  for  a  writ  in  the 
nature  of  a  mandamus  (a)  directed  to  the  Chief  Justice  and  other  judges  of  the 
supreme  court  of  judicature  at  Fort  William,  in  Bengal,  for  the  examination  of  H.  W. 
Abbott  and  others,  witnesses  on  the  part  of  the  plaintiti',  resident  at  Calcutta  and 
elsewhere  within  the  jurisdiction  of  the  .said  supreme  court,  and  for  a  postponement  of 
the  trial  until  the  return  of  the  .said  writ,  the  costs  to  l)e  costs  in  the  cause. 

John  (iray,  foi'  the  defendant,  objected  that  the  rule  had  been  moved  prematurely, 
and  that  the  plaintiti'  should  have  waited  until  after  the  argument  of  the  demurrers. 

Ckkssweli,,  J.     That  is  no  answer. 

liule  absolute. 


[267]     Snead  v.  Watkins.     Nov.  21,  1856. 

[S.  C.  26  L.  J.  C.  P.  57.     See  Gm-dmi  v.  Silber,  1870,  25  Q.  B.  D.  493.] 

Goods  brought  by  a  guest  to  an  inn  are  suliject  to  the  iinikeeper's  lien,  though  they 
may  turn  out  to  be  the  property  of  a  third  person. — One  H.,  who  had  formerly 
been  clerk  to  the  plaintiff,  an  attorney,  was  subpoMiaed  as  a  witness  in  an  action 
brought  by  his  late  employer  to  recover  the  amount  of  a  bill  of  co.sts.  H.  put  up 
at  a  public  house  of  entertainment  at  ^\'estminstcr  kept  by  the  defendant,  bringing 
with  him  a  bag  containing,  amongst  othei-  things,  a  letter-book  belonging  to  the 
plaintiff.  Whilst  at  the  defendant's  house,  H.  became  indeljted  to  the  defendant 
for  lodging  and  lefreshments,  and  quitted  without  paying  his  bill,  leaving  behind 
him  the  ])ag  with  the  letter-book,  which  the  defendant  i-efused  to  deliver  up  to  the 
plaintiff  on  demand,  claiming  a  lien  for  his  bill  against  H.  : — Held,  that  the  claim 
of  lien  was  valid. 

This  was  an  action  for  the  conversion  of  a  blue  bag  and  a  lctterJ)ook.  Pleas,  not 
guilty,  and  that  the  goods  were  not  the  goods  of  the  plaintiff. 

The  cau.se  was  tiied  befure  Wightman,  J.,  at  the  last  Summer  Assizes  at  Oxford. 
The  agreed  facts  were  as  follows  : — 

The  plaintill',  an  attorney,  had  bi-ought  an  action  against  one  Kedge  to  recover 
the  amount  of  a  bill  of  costs.  One  llulme  had  been  clerk  to  the  plaintiff  during  the 
time  the  bill  was  incurred,  but  had  left  his  service  befon^  the  ti'ial.  lie  was  subpa'uaed 
to  attend  as  a  witness  for  the  plaintiliat  Westminster,  and  took  with  him  the  plaintiflTs 
lettei-book  and  index,  in  a  l>lue  bag. 

The  witness  llulme,  when  in  jjondon  as  a  witness,  put  up  at  the  White  Hart, 
Millbank  Kow,  kept  by  the  defendant,  and  took  with  him  there  the  blue  bag,  with  the 
book  and  index  in  it,  and  incurred  a  bill  with  the  defendant  of  21.  15s.  8d.,  matle  up 
of  11.  7s.  Cd.  money  advanced  to  Hulme,  as  he  said,  foi'  witnes.ses,  19s.  2d.,  for 
refreshments  and  beer,  and  9s.  for  lodging  money  from  the  25th  of  April  till  the  7th 
of  May. 

The  plaintiff  gave  Hulme  11.  Os.  befoie  he  left  Gloucester,  and  Jl.  more  before 
the  cause  was  tiicd.  1  he  trial  took  place  on  the  28th  of  April.  On  the  costs  being 
taxed,  Hulme  was  allowed  51.  15s.  for  his  expenses  as  a  witness  ;  and  the  ditleitMice 
was  ])aid  to  him  by  the  jilaintill's  agcni. 

Hulme   did    not  return   to  (Jloucesler;  and   the  defendant  clainu'd   to  letain   the 


(a)  Under  13  G.  3,  e.  63,  s.  44. 
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l)ook,  index,  and  l).ig,  on  the  [268]  ground  of  a  lieu  upon  them  for  his  bill  against 
Hulme  during  the  time  he  was  at  his  house. 

On  the  ind  of  June,  the  defendant  wrote  to  the  plaintiff',  stating  that  Hulme  had 
left  his  bill  unpaid,  and  that  he  had  applied  for  it  in  vain  ;  and  that  he  then  held 
Mr.  Snead's  large  letter-book,  which  he  would  forward  to  him  on  receiving  the  amount 
of  the  bill. 

A  demand  and  refusal  (on  the  ground  of  lien)  were  admitted. 

In  the  blue  bag  there  was  a  cap  belonging  to  Hulme,  but  which  was  not  claimed 
by  the  plaintiff. 

The  cases  of  Turrill  v.  Crawley,  13  Q.  B.  197,  24  Law  Journ.,  Q.  B.  1-55,  and  Broad- 
wood  V.  Granara,  10  Exch.  417,  24  Law  Journ.,  Exch.  1,  were  cited. 

Under  the  direction  of  the  learned  judge,  a  verdict  was  taken  for  the  plaintiti'  for 
Is.,  the  defendant  giving  up  the  articles  claimed  in  the  declaration,  and  the  plaintiff 
undertaking,  in  the  event  of  the  court  deciding  in  his  (the  defendant's)  favour,  to  pay 
the  defendant  11.  Ss.  2d.,  the  amount  of  his  bill  less  the  11.  7s.  6d.  for  money  advanced 
to  Hulme :  and  leave  was  reserved  to  the  defendant  to  move  for  a  nonsuit,  or  that  a 
verdict  might  be  entered  for  him. 

Huddlestone,  on  a  former  day  in  this  term,  accoirlingly  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  the  verdict  found  for  him  on  the  second  issue 
should  not  be  set  aside,  and  a  verdict  entered  for  the  defendant,  on  the  ground  that, 
upon  the  facts  admitted,  the  defendant  had  a  lien  on  the  goods  of  the  plaintiff  sought 
to  be  recovered  in  this  action.  He  submitted  that  the  right  of  the  innkeeper  is 
co-extensive  with  the  obligation  which  the  law  casts  upon  him  to  I■ecei^'e  the  guest 
and  anjr  goods  he  may  bring  with  him  to  the  inn  :  and  he  adverted  to  the  distinction 
taken  by  Parke,  B.,  in  Broadwood  v.  Granara, — the  case  of  a  piano-forte  [269]  lent  to 
a  professional  pianist  whilst  staying  as  a  guest  at  an  inn,  the  innkeeper  well  knowing 
it  to  be  the  plaintiffs  property, — where  the  learned  judge  said  :  "  It  is  not  necessary 
to  advert  to  the  decisions  on  the  subject  of  an  inn-keeper's  lien,  because  this  is  not  the 
case  of  goods  brought  by  a  guest  to  an  inn  in  that  sense  in  which  the  inn-keeper  has  a 
lion  upon  them  ;  but  it  is  the  case  of  goods  sent  to  the  guest  for  a  particular  purpose, 
and  known  by  the  innkee[)cr  to  be  the  propei'ty  of  another  person.  It  therefore  seems 
to  me  that  there  is  no  pretence  foi-  saying  that  the  defendant  has  any  lien.  The 
principle  on  which  an  innkeeper's  lien  depends  is,  that  he  is  bound  to  receive  travellers 
and  the  goods  which  they  bring  with  them  to  the  inn.  Then,  inasmuch  as  the  efl'ect 
of  such  lien  is,  to  give  him  a  right  to  keep  the  goods  of  one  person  for  the  debt  of 
another,  the  lien  cannot  be  claimed  except  in  respect  of  goods  which,  in  performance 
of  his  duty  to  the  public,  he  is  bound  to  receive.  The  obligation  to  receive  depends 
on  his  public  profession.  If  he  has  only  a  stable  for  a  horse,  he  is  not  bound  to 
recei^'e  a  carriage.  Theie  was  no  ground  whatever  for  saying  that  the  defendant  was 
under  an  obligation  to  receive  the  piano-forte."  Yorke  v.  Grcnaugh,  2  Lord  Rayni. 
866,  and  TurriU  v.  Craivli'ij,  13  Q.  B.  197,  shew  that  the  innkeeper's  lien  is  not  limited 
to  goods  which  are  the  property  of  the  guest  (a)'. 

W.  H.  Cooke  now  shewed  cause.  It  is  not  denied  that  the  defendant  in  this  case 
was  in  the  position  of  an  ordinary  innkeeper  :  the  case  of  Thompson  v.  Latij,  3  B.  ife 
Aid.  283,  establishes  that.  An  innkeeper  is  not  bound  to  receive  all  goods  which  a 
guest  ma}'  wish  to  bring  into  the  inn  :  Bfoadwood  v.  Granara.  To  entitle  the  inn- 
[270]-keeper  to  a  lien,  it  is  essential  that  the  possession  of  the  goods  be  uninterrupted. 
Hence,  it  is  that  a  livery-stable  keeper  has  no  lien  for  the  keep  of  a  horse  placed  at 
livery  in  his  stables  :  Orchard  v.  BacJcsfrau;  9  C.  B.  698, — the  horse  being  at  all  times 
at  the  use  and  command  of  the  owner  (a)-.  If  the  guest  goes  away,  lea\ing  goods 
behind  him,  and  they  are  stolen  the  innkeeper  is  not  liable.  So,  if  the  innkeeper  once 
waives  the  lien,  and  treats  the  demand  as  a  debt,  he  cannot  afterwards  resume  his 
claim  of  lien.  In  the  present  case,  the  letter-book  was  brought  for  the  purposes 
of  the  trial  to  Westminster  Hall.  Besides,  the  defendant's  letter  clearly  shews  that 
the  lien  was  abandoned,  and  that  the  claim  was  treated  as  a  mere  matter  of  debt. 

(ay  And  see  Beedle  v.  Morris,  Cro.  Jac.  224,  Robinson  v.  Walter,  Popham,  1 27, 
2  Rolle's  Abridgment,  Inns  (A.),  pi.  2-5,  Johnson  v.  Hill,  3  Stark.  N.  P.  C.  172. 

(ay  An  innkeeper  has  a  lien  for  the  standing  of  a  horse, — The  ease  of  an  Hostler, 
Yelv.  66, — if  placed  in  his  stable  by  a  guest :  Binns  v.  Piyot,  9  C.  &  P.  208.  See 
Smith  v.  Dearlore,  6  C.  B.  132. 
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[Crowder,  J.  H.ive  you  any  aulhority  for  saying  that  the  innkeeper  waives  his  lien 
by  demanding  the  doht  '.]  In  Janes  v.  ThnrJoc,  8  Mod.  172,  the  counsel  say  that,  "by 
the  custom  of  the  realm,  if  a  man  lie  in  an  inn  one  night,  the  innkeeper  ma\'  detain 
his  horses  until  he  is  paid  for  the  expenses  ;  but,  if  he  give  him  credit  for  that  time, 
and  lei  him  depart  without  paynieut,  then  he  has  waived  the  benefit  of  that  custom 
by  his  own  consent  to  the  departure,  and  shall  never  afterwards  detiiin  the  horse  for 
that  expense  :  for,  this  custom  is  founded  on  the  hardship  of  the  innkeeper's  case  to 
sue  for  every  little  debt,  or  on  a  greater  hardship,  that  he  may  not  know  where  to  find 
bim  who  was  his  guest,  after  he  has  gone  :  therefore,  when  he  has  waived  that  privilege 
which  the  law  gives  him,  he  must  rely  on  his  other  agreement."  [C^rowder,  J.  That 
does  not  shew  that  a  demand  of  the  debt  waives  the  lien.  Cresswell,  J.  There  might 
be  some  force  in  the  argument,  if,  in  consequence  of  a  pi'omise  to  pay,  the  guest  has 
been  [271]  allowed  to  go  away.]  The  main  question  undoubtedly  is,  as  to  the  liability 
of  goods  of  a  third  party.  All  the  cases  upon  the  subject  have  occurred  with  refer- 
ence to  horses  and  carriages,  in  respect  of  which  some  charge  is  incurred  by  the  inn- 
keeper in  feeding  and  taking  care  of  them.  In  Tmriil  v.  (Jrawlei/,  the  carriage,  which 
had  been  brought  to  the  inn  by  the  guest,  had  been  hired  by  her  for  a  term  ;  and  it 
was  held,  that  the  lien,  having  once  attached,  would  continue  notwithstanding  that  the 
term  for  which  it  was  hired  was  determined.  Coleridge,  J.,  saj's  :  "  The  question  is, 
whether  the  innkeeper  has  the  same  lien  on  a  carriage  as  on  a  horse.  Surely  he  has 
the  same  lien  in  either  case,  and  on  the  same  principle.  Most  of  the  decisions  are  with 
respect  to  horses.  This  is  obviously  explainable  by  reference  to  the  mode  of  travelling 
in  foi'mei-  times.  New  usages  have  grown  up  ;  and,  as  carriages  are  eommoulj'  used 
in  travelling,  the  innkeeper's  duties  and  privileges  are  extended  to  them.  It  would 
be  absurd  to  say  that  an  iimkeeper  might  receive  a  guest,  but  refuse  to  receive  his 
carriage.  An  iimkeeper  must  now  have  room  for  the  carriages  of  his  guests  ;  and  he 
is  entitled  to  charge  for  the  keep  and  care  of  them.  He  is,  consequently,  entitled  to 
a  lien  for  the  keep  and  care  of  a  carriage  in  like  manner  as  for  the  keep  and  care  of  a 
horse."  And  \Vightman,  J.,  says  :  "  The  innkeeper  may  charge  for  the  standing  of  a 
carriage  as  well  as  for  the  meat  of  a  horse  ;  and  his  lien  is  as  good  in  the  one  case 
as  the  other."  In  Slirl  v.  Umiujohl,  3  Bulst.  289,  it  was  held  that  the  innkeeper  had 
a  lien  on  the  horse  foi'  his  meat ;  but  some  question  was  made  whether  he  might  retain 
the  saddle  and  bridle  as  well  as  the  horse.  The  distinction  between  living  and 
inanimate  chattels  is  especially  noticed  in  Y^whe  v.  Grenauf/h,  2  Lord  Kaym.  86(),  by 
three  of  the  judges,  who,  referring  to  Sliri  v.  Drvmjohl,  held,  that,  "  if  a  man  set  his 
horse  at  an  inn,  though  he  lodge  in  [272]  another  ])lace,  that  makes  him  a  guest,  and 
the  iini-keeper  is  obliged  to  receive  him  ;  for,  the  innkeeper  gains  by  the  horse,  and 
therefore  that  makes  the  owner  a  guest,  though  ho  was  absent.  Contra,  of  goods  left 
there  by  a  man,  liecause  the  innkeepei'  has  no  aflvantage  of  them  "  {ii).  The  distinction 
is  also  recognised  in  (lellcfi  v.  Clerk,  Cro.  Jac.  188,  where  it  was  held,  that,  if  a  guest 
leave  his  goods  with  an  innkeeper,  saying  that  he  will  return  in  three  days,  and  before 
his  leturn  his  goods  are  stolen,  he  cannot  maintain  an  action  on  the  custom  of  the 
realm  ;  for,  at  the  time  the  goods  were  stolen,  he  was  not  a  guest,  and  therefore,  as 
the  iiudvceper  could  not  gain  a  proKt,  he  shall  not  be  liable  to  sutler  loss,  without  a 
special  undertjiking.  The  innkce])ei's  lieu  extends  only  to  those  things  with  which  a 
man  ordinarily  traxels.  The  whole  circumstances  of  this  case  negative  the  existence 
of  a  lieu. 

Huddlestone  was  not  recpiii'ed  to  support  his  rule. 

Ckes.swki,!.,  J.  \\t  ai'o  all  (//)  of  o])inion  that  this  is  a  clear  case  of  lien,  and  that 
it  is  very  distingin'shablc  from  Jlrnnilu'oi/d  v.  dranuM,  10  I'AC'h.  417.  The  l)ag  was 
brought  by  the  guest  to  the  defendant's  house,  with  some  things  of  his  own  in  it,  in 
the  ordinary  way.  The  defendant  couhl  have  no  suspicion  that  it  contained  property 
belonging  to  any  third  person.  As  to  the  argument  that  the  defendant  lost  his  lien 
by  letting  the  guest  go  without  paying  his  bill, — the  short  answer  to  that  is,  th.at  the 
innkeeper  never  wants  to  assert  his  light  of  lien  until  the  custonuM- goes  otV  without 
paying.     The  rule  must  be  made  absolute. 

Rule  absolute. 


AVi 


(a)  But  see  .S';/m7/(  v.  Ikarlore,  G  C.  H.  132. 

{!>)  The   judges    present    were, — Cresswell,    .1.,    W  illiams,   J.,    Crowder,    .1.,    and 

lies,  J. 
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[273]     Mather  v.  Lord  Maidstone.     Nov.  24,  1856. 

[S.  C.  2G  L.  J.  C.  P.  58 ;  3  Jur.  N.  S.  112 ;  5  W.  R.   163.     For  previous  proceedings 

see  18  C.  B.  273.] 

To  ca  count  upon  a  bill  of  exchange,  by  indorsee  against  acceptor,  the  defendant  pleaded, 
that  he  accepted  the  bill  declared  on  and  delivered  it  to  the  plaintifi'  in  renewal  of 
a  former  bill  \\-hich  purported  to  bear  his  acceptance,  but  which  he  subsecjnently 
discovered  to  be  a  forgery,  of  which  he  gave  the  plaintiff  notice  ;  that  there  never 
was  any  consideration  for  the  drawing  oi-  indorsements  of  the  bill,  save  as  aforesaid  ; 
and  that  the  plaintiff'  never  gave  value  or  consideration  for  same,  save  as  aforesaid. 
• — Replication,— that,  when  the  bill  alleged  to  be  forged  became  due,  the  plaintiff', 
then  lieing  the  lawful  holder  thereof  for  value,  caused  the  same  to  he  presented  to 
the  defendant  for  payment :  that  the  defendant  did  not  pay  it,  whereupon  the 
plaintiff  gave  notice  of  the  dishonour  to  the  drawer  and  indorser:  that  the  plaintiff, 
when  he  gave  up  that  bill,  had  no  notice  or  any  reason  to  believe  that  it  was  forged ; 
and  that  the  defendant  saw  and  inspected  the  bill,  and  did  not  allege  that  it  was 
a  forgery  until  aftei-  the  lapse  of  thirty  days. — Rejoinder, — that  the  defendant  did 
not  discover  that  his  signature  to  the  first  bill  had  lieen  forged,  until  after  the  lapse 
of  the  time  mentioned  in  the  replication  : — Held,  that,  upon  these  pleadings,  the 
pioper  questions  to  be  tried,  were, — whether  the  bill  first  mentioned  was  a  forgery, 
— and  whethei-  the  plaintiff  was  the  l)ona  tide  holder  thereof  for  value  ;  and  that  the 
oiuis  of  proving  consideration  lay  upon  the  plaintiff 

This  was  an  action  by  indorsee  against  the  acceptor  of  a  bill  of  exchange.  The 
declaration  sta,ted,  that  the  Honourable  Francis  Chailes  Lawley,  on  the  17th  of  March, 
1855,  by  his  bill  of  exchange,  now  overdue,  directed  to  the  defendant,  required  the 
defendant  to  pay  to  him,  the  .said  Honourable  Francis  Charles  Lawley,  or  his  order, 
100(Jl.,  three  months  after  date,  for  value  received;  that  the  defendant  accepted  the 
said  bill,  and  the  said  Honourable  Fiancis  Charles  Lawley  indorsed  the  same  to  one 
Edward  Rawson  Clark,  who  indorsed  the  same  to  the  plaintiff;  but  that  the  defendant 
did  not  pay  the  .same. 

Plea,  that,  before  the  date  of  the  said  bill  of  exchange  in  the  declaration  mentioned, 
the  defendant  had  accepted  two  bills  of  exchange  for  the  accommodation  of  the 
Honourable  Francis  Villiers,  each  of  the  said  bills  being  drawn  by  the  said  Francis 
Villiers,  and  indorsed  by  the  said  Edward  Rawson  Clark,  and  being  respectively  for 
the  amount  of  10001.,  and  respecti\ely  payable  three  months  after  the  respective  dates 
thereof  ;  that,  after  he,  the  defendant,  had  so  accepted  the  said  two  bills  of  exchange, 
and  before  the  date  of  the  .said  bill  of  exchange  in  the  declaration  mentioned,  he,  the 
defendant,  received  and  had  [274]  notice  that  a  bill  of  exchange  drawn  by  the  said 
Francis  Villieis,  indorsed  by  the  said  Edward  Rawson  Clark,  and  pur])orting  to  be 
accepted  by  the  defendant,  for  the  sum  of  10001.,  payable  three  months  after  date, 
had  become  due  and  payable,  and  he,  the  defendant,  was  required  to  pay  the  same  to 
the  plaintiff,  who  then  was  the  holder  of  the  last  mentioned  bill  of  exchange:  that 
thei-eupon  the  defendant,  believing  that  the  last-mentioned  bill  of  exchange  was  one 
of  the  said  two  bills  of  exchange  so  accepted  by  him  for  the  accommodation  of  the 
said  Francis  Villiers  as  aforesaid,  paid  to  the  plaintiff  1001.  foi'  interest  thereon,  and 
accepted  the  said  bill  of  exchange  in  the  declaration  mentioned,  in  consideration  of  his 
supposed  liability  to  the  plaintiff'  upon  the  said  bill  whereof  he  the  defendant  had 
notice  as  aforesaid,  and  by  way  of  renewal  thereof,  and  for  no  othei'  consideration 
whatever  :  that  the  said  Honourable  Francis  Charles  Lawley  drew  and  indorsed  the 
said  bill,  and  the  said  Edward  Rawson  Clark  indorsed  the  said  bill  of  exchange  in  the 
declaration  mentioned,  for  and  on  account  of  the  said  bill  of  exchange  whereof  he  the 
vlefendant  had  notice  as  afoi-esaid,  aufl  by  way  of  renewal  thereof,  and  not  otherwise, 
nor  for  any  other  con.sideration  whatevei- :  that  the  said  bill  of  exchange  whereof  he 
had  notice  as  aforesaid  was  not  either  of  the  bills  accepted  by  him  for  the  accommoda- 
tion of  the  said  Francis  Villiers  as  aforesaid,  and  was  not  accepted  by  him,  the  defen- 
dant, nor  by  his  authority,  but  that  his  name  had  l>een  written  on  the  said  bill  without 
his  knowledge,  consent,  or  authority,  and  that  he  first  discovered  that  the  said  bill 
was  not  accepted  by  him,  or  by  his  authority,  after  he  had  accepted  the  said  bill  of 
exchange  in  the  declaration  mentioned,  and  after  the  same  had  been  delivered  to  the 
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plaintiff:  and  that  he,  the  defcunlant,  thuii,  and  within  a  reasonal)le  time,  gave  the 
plaintiir  notice  that  the  said  l)ill  of  exchange  whereof  he,  the  defcTidant,  had  notice 
as  aforesaid,  was  [275]  not  accepted  Ijy  him,  nor  by  his  authority,  and  that  he  had 
accepted  the  said  1)111  of  exchange  in  the  declaration  mentioned  under  the  mistaken 
belief  ;is  aforesaid,  and  then  demanded  the  same  of  and  from  the  plaintiff  to  be  delivered 
up  to  him  the  defendant,  but  the  plaintiff  lefused  to  deliver  up  the  same  :  and  so  the 
defendant  said  that  he  accepted  the  said  bill  of  exchange  in  the  declaration  mentioned 
under  the  mistaken  belief  that  the  said  bill  of  exchange  whereof  he  had  notice  as 
aforesaid,  was  accepted  by  him,  the  defendant,  and  that  he  was  liable  to  pay  the 
amount  of  the  same  ;  and  that  he  never  received  any  consideration  for  the  acceptance 
of  the  said  bill  of  exchange  in  the  declaration  mentioned,  or  for  the  payment  of  the 
same,  or  of  any  part  thereof,  sa\'e  as  aforesaid  ;  and  that  there  never  was  any  considera- 
tion for  the  diawing  or  indorsements  of  the  said  liill  of  exchange,  save  as  aforesaid  ; 
and  that  the  plaintiff  never-  gave  any  value  or  consideration  for  the  same,  or  for  any 
part  thereof,  save  as  aforesaid. 

The  plaintiff  joined  issue  upon  the  above  plea  :  and,  for  a  second  replication  thereto, 
said, — that,  when  the  said  bill  of  exchange  drawn  by  the  said  Francis  Villiei's,  and 
indorsed  by  the  said  Edward  Rawson  Clark,  and  purporting  to  be  accepted  by  the 
defendant,  in  the  said  plea  mentioned,  became  due  and  payable  according  to  the  tenor 
and  effect  thereof,  tiie  plaintiff,  then  being  the  lawful  holder  thereof  for  value,  and 
the  same  having  been  and  l)eing  drawn  payable  to  order,  and  indorsed  in  blank  by 
the  payee  thereof  and  by  the  said  Edward  Rawson  Clark  i-espectively,  caused  the  same 
to  be  presented  to  the  defendant  for  payment  thereof  ;  but  the  defendant  did  not  pay 
the  same  ;  whereupon  the  plaintiff  then,  and  in  due  time  in  that  behalf,  gave  due 
notice  to  the  said  Francis  V'illiers  and  Edward  Rawson  Clark  respectively  of  such 
presentment  and  dishonoi'  of  the  last-mentioned  l)ill :  that  he,  the  plaintiff,  had  not 
at  any  [276]  of  such  times,  or  at  the  time  when  the  last-mentioned  bill  was  given  up 
by  the  plaintiff  to  or  for  the  defendant  as  thereinafter  mentioned,  any  notice,  nor  did 
he  know  oi'  lielieve,  nor  had  he  reason  to  believe,  that  the  signature  of  the  defendant's 
name  upon  the  last-mentioned  bill,  purporting  to  l)e  his  acceptance  of  the  same,  was 
not  the  defendant's  genuine  signature  and  acceptance,  or  that  the  defendant  was  not 
liable  thereon  as  the  acceptor  of  the  last-mentioned  bill :  that,  after  the  said  present- 
ment of  the  last-mentioned  bill  for  payment  as  aforesaid,  and  before  the  same  was 
given  up  to  or  for  the  defendant  as  thereinafter  mentioned,  and  whilst  the  plaintiff 
was  the  lawful  holder  thereof,  the  defendant,  at  his  I'equcst,  and  by  the  sufferance  and 
permission  of  the  plaintiff,  inspected  the  last-mentioned  bill,  then  having  the  supposed 
acceptance  of  the  defendant  thereon,  and  the  defendant  received  and  took  the  same 
into  his  hands  for  that  puiposc,  and  did  not  say  or  suggest  that  the  said  supposed 
accepUince  was  a  forgery,  or  that  his  name  had  been  written  on  the  last-mentioned 
bill  without  his  knowledge,  consent,  or  authority,  or  that  ho  was  not  liable  thereon 
as  the  acceptor  thereof;  but  complained  to  the  plaintill' that  the  said  Eilward  Rawson 
Clark  had  not  renewed  the  last-mentioned  bill  before  it  became  due,  and  then  informed 
the  plaintiff  that  he  the  defendant  had  before  then  given  the  .said  Edward  Rawson 
Clark  another  acceptance  and  a  cheque  for  1001.  for  the  purpose  of  renewing  the  same  : 
that  the  said  conduct  and  behaviour  of  the  defendant  on  the  occasion  aforesaid,  and 
his  conduct  next  thereinafter  mentioned,  respectively,  confirmed  the  plaintill'  in  his, 
the  plaintiff's,  belief  that  the  acceptance  of  the  .said  l)ill  in  this  replication  lirst  aforesaid 
was  the  genuine  signatur'e  and  acceptance  of  the  defendant,  and  that  he  was  liable 
thei'con  as  the  accejitor  of  the  last^mentioned  bill,  and  induced  the  plaintill' to  act,  and 
the  plaintiff  did  accordingly  and  in  con-[277]-sequcnce  thereof  act,  as  thereinafter 
allcgc'd  ;  that,  after  the  lapsi;  of  eight  days  aftei'  the  defendant  had  so  inspected  the 
lasl-nicntioncd  l)ill,  the  dcf(Midant,  by  .and  through  the  said  Ivlw.-ird  Rawson  Clark, 
his,  the  defendant's,  agent  in  that  behalf,  and  in  consideration  of  the  delivery  U])  to 
him  of  the  said  last-mentioned  bill  as  thereinafter  mentioned,  delivered  to  the  plaintill' 
the  .said  l)ill  in  the  declaration  mentioned,  so  drawn,  accepted,  and  indorsed  as  therein 
and  herein  allege<l,  and  paid  to  the  plaintiff  the  sum  of  (iOl.  ;  and  the  plaintill' thereupon, 
at  the  rcf|nest  of  the  defendant,  by  the  said  lulwaid  Rawson  Clark,  his  agent  in  that 
behalf,  then  delivered  to  the  said  Edward  l{-iwson  Clark,  as  and  being  such  agent  as 
aforesaid,  who  then,  as  such  agent  as  aforesaid,  took  and  receivccl  respectively  for  and 
on  behalf  of  the  defendant  (he  said  liill  of  exchange  in  that  re])licalion  first  above 
mentioned  :  ,ind   that  (lir  ■^.nM  liill  of  exchange  so  given  up  b\-  the   pl.iintilV  to  or  for 
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the  defendant  as  aforesaid  has  never  been  returned  by  the  defendant  oi'  otherwise 
howsoever  to  the  plaintiff,  and  the  defendant  did  not  give  the  plaintiff  notiee,  nor  did 
the  plaintiff  receive  notice,  nor  did  he  know  or  believe,  nor  had  he  reason  to  believe, 
that  the  last-mentioned  bill  was  not  accepted  by  him  the  defendant,  or  by  his  authority, 
until  thirty  days  had  elapsed  after  the  same  had  been  so  as  aforesaid  delivered  to  and 
received  by  the  said  I']dward  Rawson  Clark,  as  such  agent  as  aforesaid. 

The  defendant  joined  issue  upon  the  second  replication  ;  and,  for  a  second  rejoinder, 
said, — that  he  did  not  discovei-  that  the  signature  of  his  name  upon  the  .said  l)ill  of 
exchange  so  given  up  by  the  plaintiff"  for  the  defendant  as  aforesaid,  was  not  his,  the 
defendant's,  signature,  until  the  expiration  of  the  said  period  of  thirty  days  in  the 
second  replication  mentioned  ;  and  that  then,  when  he  first  discovered  the  same,  he 
forthwith  gave  notice  thereof  to  the  plaintiff',  and  then  offered  to  return  to  the  [278] 
plaintiff' the  last-mentioned  bill  of  exchange,  and  then  tendered  the  same  to  the  plaintiff", 
but  the  plaintiff'  refused  to  receive  the  same  ;  and  that,  from  the  time  of  his,  the  defen- 
dant's, first  disco\ering  that  the  .said  .signature  was  not  his,  the  defendant's  signature, 
hitherto,  he  the  defendant  had  always  been  ready  and  willing  to  return  to  the  plaintiff 
the  last-mentioned  bill  of  exchange,  whereof  the  plaintiff' had  always  during  that  period 
had  notice  :  and  that,  at  the  time  when  he  off'ered  to  return  the  last-mentioned  bill  of 
exchange  to  the  plaintiff'  as  aforesaid,  and  tendered  the  same  as  afoiesaid,  and  from 
thence  hitherto,  the  plaintiff'  might  and  eould  have  enforced  payment  of  the  last- 
mentioned  bill  against  the  said  Francis  Villiers  and  Edward  Kawson  Clark,  or  any 
other  party  to  the  said  bill,  and  reeo\ered  from  them  the  amount  thereof,  as  fully  and 
effectually  as  he  the  plaintiff'  eould  have  enfoi-ced  payment  or  recovei-ed  the  amount 
thereof  at  the  time  when  the  plaintiff'  first  gave  up  the  last-mentioned  bill  for  the 
defendant  as  aforesaid,  or  any  time  between  that  period  and  the  time  when  the  defen- 
dant off'ered  to  leturn  and  tendered  the  last-mentioned  bill  of  exchange  to  the  plaintiff"; 
and  that  the  plaintiff'  did  not  lose,  nor  was  he  deprived  of,  any  remedy  upon  the  la.st- 
mentioned  bill,  nor  was  he  nor  had  he  been  in  any  way  prejudiced  by  reason  of  his 
having  given  up  the  last-mentioned  liill  of  exchange  for  the  defendant  as  aforesaid, 
otherwise  than  as  in  the  said  replication  and  herein  appeared.     Issue  thereon. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  assizes  at  Ixuildford.  It 
appeared  that  Lord  Maidstone  had,  in  the  year  1852,  accepted  two  liills  for  lOOOl. 
each  for  the  accommodation  of  Mr.  Mlliers,  which  bills  had  been  renewed  several 
times,  but,  according  to  the  defendant's  evidence,  ultimately  paid  ;  that  the  bill 
declared  on  had  been  accepted  by  the  defendant,  and  delivered  by  him  to  one  Clark, 
— who  acted  as  a  sort  of  go-between,  [279]  Iwt  whether  as  the  agent  of  the  plaiiitift" 
or  of  the  defendant  did  not  very  distinctly  appear, — upon  the  faith  of  a  representation 
that  there  was  a  bill  outstanding  and  about  to  become  due,  for  the  like  amount,  drawn 
l)v  Villiers  and  accepted  hy  the  defendant,  in  the  hands  of  the  plaintiff;  that  the  bill 
in  lieu  of  which  the  defendant  so  accepted  the  bill  declared  on  was  shewn  to  the 
defendant  liy  the  plaintiff's  attorney,  and  ultimately  given  up  to  the  defendant,  and 
was  kept  by  him  for  about  a  month  without  any  objection,  but  at  the  end  of  that  time 
was  pi-onounced  by  him  to  be  a  forgery. 

Several  witnesses  who  were  acquainted  with  the  defendant's  handwriting  distinctly 
swore  that  the  acceptance  on  that  bill  was  not  the  defendant's. 

On  the  part  of  the  plaintiff',  evidence  was  offered  to  shew  that  he  had  gi\-en  value 
foi'  the  bill  of  which  the  bill  alleged  to  be  a  forgery  was  one  of  a  series  of  renewals  ; 
but  there  was  considerable  confusion  as  to  the  identity  of  the  several  l>ills,  which 
ultimately  led  the  jury  to  discredit  the  plaintift"s  testimony. 

The  plaintitt"s  attorney  also  proved,  that,  when  the  bill  which  was  alleged  to  be 
forged  was  first  shewn  to  the  defendant,  he  took  it  up  and  looked  at  it,  but  never 
suggested  that  it  was  not  his  geinn'ne  acceptance  ;  and  he  further  proved,  that,  on 
the  dishonor  of  the  supposed  forged  bill,  notice  of  that  fact  was  duly  given  to  the 
drawer  aiifl  indorser. 

The  Lord  Chief  Baron  reported  to  the  court,  that,  "in  leaving  the  case  to  the  juiy, 
he  told  them,  that  the  action  was  brought  upon  a  genuine  acceptance  of  Lord  Maid- 
stone's, and  the  defence  was  that  it  had  been  gi\en  to  pay  or  take  up  a  forged  bill ; 
that,  although  the  forgeiy  would  have  been  a  ground  of  defence  to  an  action  on  the 
forged  bill,  it  was  no  defence  to  an  action  on  the  bill  with  whicli  the  forged  bill  was 
paid  or  taken  up,  if  the  plaintiff'  was  a  bona  fide  holder  for  value ;  and  that  the  jury 
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[280]  must  find  that  the  defeiidaiit  had  been  defrauded  out  of  the  hill,  and  that  the 
plaintill'  had  not  given  value,  and  was  not  the  hona  fide  holder." 

The  jury  found  that  the  defendant  had  been  defrauded,  and  tliat  the  plaintifT  had 
not  gi\en  value  for  the  bill  ;  an<l  accordingly  they  returned  a  verdict  for  the  defendant. 

Montagu  Chambers,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  giound  tiiat  the  learned  judge  had  misdirected  the  jury  in  telling  them, 
that,  to  entitle  the  pl.-iiiitifi'  to  recover,  it  was  incumbent  on  him  to  prove  that  he  gave 
value  for  the  forged  bill, — such  question  not  being  in  issue  oi-  raised  by  the  pleiidiugs, 
and  al.so  on  the  ground  that  the  verdict  was  against  the  evidence. 

There  being  some  mis;ip])reliension  as  to  how  the  matter  really  was  left  by  the 
].iord  Chief  Baron,  Cre.sswell,  •).,  on  a  subser|uent  day  conferred  with  his  Lordship, 
who  stated  that  the  only  (juestion  at  the  trial  was,  as  to  the  consideration  given  for 
the  bill  declared  on  ;  for,  that,  if  the  plaintitt'  was  not  the  bona  fide  holder  of  the 
forged  bill,  there  was  no  consideration  for  this  bill. 

E.  James,  Q.  C,  Ballantine,  Serjt.,  and  Holl,  shewed  cause.     [Cresswell,  J.     The 
way  in  which  the  Lord  Chief  Baron  puts  it  seems  to  get  rid  of  the  difficulty.     If  the 
plaintiff  was  not  the  bona  fide  holder  for  value  of  the  forged  bill,  he  could  not  be  the 
bona  fide  holder  for  value  of  the  bill  declared  on  :  and  that  is  distinctly  put  in  issue 
by  the  replication,  which  alleges  that  the  plaintifi'  was  "the  lawful  holder  thereof  for 
value."     Lush  (foi-  the  plaintifi').     It  is  only  that  which  is  material  that  is  in  issue. 
The  giving  up  of  the  forged  bill  may  be  a  sutHcient  consideration  for  the  renewed  bill. 
Cresswell,  .1.     [281]  The  Lord  Chief  Baron  seems  to  think  that  a  mistake  which  the 
plaintifi'  fell  into  in  giving  his  evidence,  led  to  a  misappiehension  of  the  real  facts, 
and  that  there  ought  to  be  a  new  trial.]     The  defendant's  case  was  substantially  this, — 
The  bill  declared  on  was  dated  the  17th  of  March,  18.5.5.     That  was  a  genuine  bill ; 
l)ut  it  was  accepted  Ijy  the  defendant,  and  handed  over  by  him  (through  Clark)  to  the 
plaintiff  in  substitution  for  a  bill  which  Clark  represented  to  be  a  genuine  acceptance 
at  three  months  from  the  16th  of  December,  18-54,  and  which  consequently  would 
become  due  on  the  li)th  of  March,  1855,  but  which  turned  out  to  be  a  forgery.     The 
plaintiff',  in  substauco  says, — I  was  the  bona  tide  holder  for  value  of  that  bill,  and  by 
your  laches  I  have  lost  my  remedy  against  the  drawei'  and  indorser,  and  that  gives 
me  a  remeily  against  you  on  the  substituted  bill.     When  this  case  was  before  the 
court  on  denmrrer, — 18  C.  B.  273, — Jervis,  C.'J.,  said  :  "As  a  general  rule,  the  holder 
of  a  bill  of  exchange  has  a  right  to  know  whether  or  not  it  has  been  duly  honoured 
by  the  iicceptor  at  maturity  ;  and,  when  the  bill  is  presented,  if  the  acceptor  pays  it, 
the  money  cannot  be  recovered  back,  if  the  acceptor  has  the  means  of  satisfying  him- 
self of  his  lialjility  to  pay  it,  though  it  should  turn  out  that  the  acceptance  was  a 
forger}\     Can  it  make  any  difference,  that,  instead  of  paying  money  for  the  bill,  he 
takes  the  bill,  examines  it,  and  gives  another  acceptance  in  lieu  of  it  1 "     And  Cress- 
well, J.,  said  :  "  A  man  accepts  a  bill  of  exchange  purporting  to  be  drawn  by  one 
Thompson,  and  pays  it,  and  it  afterwards  turned  out  to  lie  a  forgery  ;    he  cannot 
afterwards  be  ])ermitted  to  say  that  he  paid  the  money  under  a  mistiikc.     I  apprehend 
the  same  result  must  follow,  if,  in  lieu  of  moiujy,  a  fresh  acceptance  is  gi\'en  ;  and 
particularly  where  the  party  has  retained  the  instrument  in  his  liands  so  long  as  the 
defendant  lias  done  in  this  case.     From  the  circumstiinces  dis(tlosed  on  this  re-[282]- 
cord,  the  law  will  infei-  a  loss  to  the  plaintiff."     No  complaint  is  made  of  that  decision 
upon  the  then  state  of  the  record.     But  the  important  question  here  is,  what  was  the 
su])stantial  i.ssiie  the  parties  went  down  to  try?     The  material  allegations  on  the  part 
of  the  plaintiff  are,  that  he  was  the  lawful  holder  for  value,  and  had  no  notice  or 
knowledge  at  the  time  of  giving  up  the  bill  to  the  defendant  that  the  signature  thereto 
purporting  to  be  the  defendant's  was  not  his  genuine  signature.     The  plaintiff  attempted 
to  prove  that  he  was  the  holder  foi-  value  of  the  forged  bill.     That  was  the  real  and 
substantial  issue  to  be  tried  ;  and  as  to  that  the  pi'oof  failed.     The  bill  being  tainted, 
the  oinis  of  proving  value  given  for  it  clearly  lay  on  the  plaintiff:  JJailci/  v.  llidirell, 
13  M.  .V  \V.  73,  2  1).  &  L.  245;  Ikm/  v.  Aldnman,  14  C.  B.  !)5.     [Cockburn,  C.  J. 
The  |jlaintiff  will  contend  that  the  bill  declai-cd  on  is  not  tainted.]     The  .same  principle 
equally   applies;    the   jilainlifi'    is   substantially    suing    upon    the    forged   acrepUince. 
Besides,  as  the  plaintill'  thought  fit  to  t;ike  upon  himself  the  burthen  of  proving  that 
he  was  a  bona  fide  holder  for  valui!,  the  leaincd  judge  w;is  well  warranted   in  assum- 
ing that  that  was   the   true   issue  between   the   parties;  and  it  is   not  cdnqiitcut   to 
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the    plaiiititi'  now   to  dispute  it :    Martin,  v.    The    Great  Northern  Railway  Company, 
16  C.  B.  179. 

Montagu  Chambers,  tjt.  C,  aud  Lush,  in  support  of  the  rule.  The  Lord  Chief 
Baron  ckvarly  misdirected  the  jury,  in  so  putting  it  to  them  as  to  cast  the  liurthen  of 
proof  upon  the  wrong  pai'ty.  The  statement  in  the  replication,  that  the  plaintiff'  was 
the  lawful  holder  for  value  of  the  liill  of  the  16th  of  December,  l.^^Sl,  was  wholly 
immaterial.  It  was  not  an  affirmative  allegation  which  the  plaintiff'  was  called  upon 
or  bound  to  prove.  The  real  issue  was,  whether  the  plaintiff  had  not,  when  he  gave 
up  the  bill  which  is  alleged  to  have  l)een  forged,  a  [283]  remedy  against  Villiers  and 
Clark  upon  it,  which  i-emedy  he  lo.st  by  the  defendant's  conduct.  If  he  had,  the 
judgment  of  this  court  upon  the  demurrer  is  conclusive  of  the  question.  In  Cocks  v. 
Mastermau,  9  B.  &  C  902,  4  M.  &  E.  676,  a  bill  purporting  to  have  been  accepted  by 
A.  was  presented  to  his  bankers  on  the  day  when  it  became  due.  The  latter,  believing 
it  to  be  the  genuine  acceptance  of  A.,  paid  the  amount,  but,  on  the  following  day, 
having  discovered  that  the  acceptance  was  a  forgery,  they  gave  notice  of  that  fact  to 
the  party  to  whom  they  had  paid  the  bill,  and  recjuii'ed  him  to  return  the  money. 
In  giving  the  judgment  of  the  court,  Bayley,  J  ,  says  :  "  We  give  no  opinion  upon  the 
point  whether  the  plaintiff's  would  have  been  entitled  to  recover  if  notice  of  the  foi'gery 
had  been  given  to  the  defendants  on  the  very  day  on  which  the  bill  was  paid,  so  as 
to  enable  the  defendants  on  that  day  to  have  sent  notice  to  other  parties  on  the  bill. 
But  we  are  all  of  opinion  that  the  holdei-  of  a  bill  is  entitled  to  know  on  the  day  when 
it  becomes  due  whether  it  is  an  honoured  or  dishonoured  bill,  and  that,  if  he  receive 
the  money,  and  is  suffered  to  retiiin  it  during  the  whole  of  that  clay,  the  parties  who 
paid  it  cannot  recover  it  back.  The  holder,  indeed,  is  not  bound  by  law  (if  the  bill 
be  dishonoured  by  the  acceptor)  to  take  any  steps  against  the  other  parties  to  the  bill 
till  the  day  after  it  is  dishonoured.  But  he  is  entitled  so  to  do,  if  he  thinks  fit ;  and 
the  parties  who  pay  the  bill  ought  not  by  their  negligence  to  deprive  the  holder  of 
any  right  or  privilege."  Then,  as  to  the  consideration, — but  for  the  mistake  which 
the  plaintiff' made  in  describing  one  of  the  series  of  l>ills  with  the  defendant's  accept- 
ance which  had  pa.ssed  through  his  hands,  the  jury  could  have  had  no  difficulty  in 
coming  to  the  conclusion  that  he  had  given  full  value  for  the  bill  (whichever  it  was) 
of  which  he  took  upon  himself  to  shew  that  he  was  the  bona  fide  holder.  He  ought, 
therefore,  to  have  an  opportunity  of  correcting  that  blunder  before  another  jury. 

[284]  CoCKBUKN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  In 
the  first  place,  I  think  there  was  no  rai.sdirection  on  the  part  of  the  Lord  Chief  Baron. 
The  plaintiff  brings  his  action  upon  a  bill  of  exchange  alleged  to  have  been  drawn  by 
one  La^vley  upon  and  accepted  by  the  defendant,  and  indorsed  by  Lawley  to  Clark, 
and  by  Clark  to  the  plaintiff".  The  defendant  admits  the  acceptance,  but  says  that 
there  was  no  consideration  for  that  acceptance  but  the  giving  up  to  him  by  the  plaintiff" 
of  another  bill  which  purported  to  bear'  his  acceptance,  and  which  he  believecl  at  the 
time  to  be  his  genuine  acceptance,  but  which  he  afterwards  discovered  to  be  a  forgery, 
whereof  he  immediately,  and  within  a  reasonable  time,  gave  the  plaintiff'  notice.  The 
plaintiff',  in  answer  to  that,  replies,  that,  when  the  forged  bill  became  due,  he,  then 
being  the  lawful  holder  thereof  for  value,  and  having  no  notice  oi-  knowledge  that  it 
was  a  forgery,  caused  the  same  to  be  pre.sented  ;  that  the  defendant  inspected  the 
las1>mentioned  bill,  and,  instead  of  declining  to  pay  the  bill  on  the  ground  that  it  was 
forged,  infoi-med  the  plaintiff"  that  he  had  given  Clark  another  acceptance  in  renewal 
of  it;  that  the  defendant's  conduct  confirmed  the  plaintiff'  in  his  belief  that  the 
acceptance  was  genuine;  and  that  the  plaintiff  had  no  notice  that  the  bill  was  a 
forgery,  until  after  the  lapse  of  thirty  days  after  he  had  delivered  it  up  to  the  defen- 
dant,— whereby  the  plaintiff'  was  delayed  in  his  remedy  against  the  drawer  and 
indorse!-,  and  which  delay  he  I'elies  on  as  an  answer  to  the  defendant's  plea.  The 
plaintiff'  thus  i-aises  the  question  whether  or  not  he  was  the  bona  fide  holder  for  value 
of  the  first  bill ;  which  was  left,  and,  as  I  think,  propeil}'  left,  to  the  jury.  It  is  said 
that  the  Lord  Chief  Baron  ought  to  have  told  the  jury  that  the  onus  lay  upon  the 
defendant  to  prove  that  the  plaintiff'  was  not  the  bona  fide  holdei'  for  value,  and  not 
upon  the  plaintiff"  to  prove  that  he  was,  for  that  the  circumstances  at  all  events  raised 
a  presumption  in  the  plaintiff"s  favour  that  he  was  a  [285]  holder  for  \-alue.  I  do  not 
think  the  principle  contended  for  on  the  part  of  the  plaintiff'  has  any  application  here. 
Such  a  presumption  can  onlj'  arise  in  the  case  of  a  genuine  instrument.  If  once  you 
shew  a  bill   tainted  with   illegality  or  fraud,  the  presumption  of  bona  fides  which 
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ordinarily  arises  from  the  iudorsement  ceases.  A  fortiori  where  you  shew  that  the 
instruineiit  is  forged.  I  therefore  think  that  the  Lord  Chief  Baron  was  (utite  right 
in  hokJing  that  the  onus  lay  on  the  plaintiti',  and  that  he  was  bound  to  prove  tlie 
allegation  in  his  replication  that  he  was  the  holder  of  the  liill  for  vakie. 

Then,  as  to  the  evidence, — I  cannot  say  that  the  juiy  were  not  perfectly  warranted 
in  finding  as  they  did.  The  ])l;iintitt',  having  notice  that  the  bill  the  giving  np  of 
which  formed  the  consideration  for  the  defendant's  acceptance  of  the  bill  declared  on, 
was  a  forgery,  ought  to  ha^e  come  prepared  with  a  full  and  complete  explanation  of 
the  circumstances  under  which  he  became  possessed  of  it.  He  had  ample  opportunity 
to  give  such  explanation  ;  and  I  think  the  jury  were  justified  in  presuming  stiongly 
against  him  when  he  failed  to  make  it  out.  It  is  suggested  that  he  fell  into  a 
mistake.  There  is  no  affida\it  of  that :  the  application  is  simply  on  the  ground  that 
the  verdict  was  against  the  evidence,  not  of  surprise.  It  being  admitted,  then,  that 
the  plaintirt'  fell  into  a  grievous  mistake,  I  cainiot  .see  how  it  cm  be  contended  that 
the  jury,  upon  the  evidence  as  it  stands,  were  not  wai'ranted  in  coming  to  the  conclu- 
sion they  came  to :  and  the  application  not  being  in  a  form  to  enable  us  to  give  the 
plaintiti'  relief  on  any  other  ground,  1  think  wc  should  not  be  justified  in  sending  the 
cause  down  again. 

Ckesswell,  .1.  I  am  entirely  of  the  same  opinion.  First,  as  to  the  direction  of 
the  Lord  Chief  Baron  to  the  jury, — it  is  said  that  he  was  wrong  in  leaving  it  to  them 
to  inquire  whether  the  bill  which  was  given  up  as  the  [286]  consideration  for  the 
renewed  bill, — the  bill  declared  on, — came  to  the  hands  of  the  plaintifl'  as  a  bona  fide 
holder  for  value.  Upon  the  pleadings  I  think  that  question  certainly  did  arise.  The 
plea  in  substance  states  that  there  was  no  consideration  for  the  defendant's  acceptance 
of  the  bill  declared  on,  by  rea.soii  of  the  fact  of  the  bill  in  sulistitution  for  which  it 
was  given  being  a  forgery.  The  plaintitt',  in  substance,  replies  that  the  defendant  had 
consideration  for  his  acceptance ;  for,  that  he,  the  plaintiti',  was  the  bona  fide  holder 
for  value  of  that  bill,  and  delivered  it  up  to  the  defendant  in  exchange  for  the  bill 
declared  on,  and  that  the  defendant  kept  it,  so  that  the  plaintiff  lost  his  remedy 
against  the  drawer  and  indorser.  I  think  it  is  impossible  to  say  that  upon  that 
replication  the  question  whether  or  not  the  plaintitt'  was  the  bona  fide  holder  for  value 
was  not  in  issue.  The  true  question  is,  as  to  what  was  the  evidence  necessary  to 
su.stain  the  affirmative  of  that  issue.  There  was  undisputable  evidence  that  the  bill 
of  the  16th  of  December,  1854,  was  a  forgery.  Did  that  cast  upon  the  plaintiff'  the 
onus  of  proving  that  he  was  the  bona  fide  holder  for  value?  'lake  the  old  case  of 
indorsee  against  acceptor,  with  a  plea  of  the  general  issue.  At  the  trial  the  plaintiff 
would  profiuce  the  bill,  which  would  be  prima  facie  evidence  of  value.  The  defendant 
then  shews  fraud.  This  casts  upon  the  plaintiff  the  necessity  of  proving  that  he  was 
a  bona  fide  hold(M'  for  value, — the  bill  licing  tainted.  Is  not  the  bill  as  nuich  tainted 
by  shewing  that  a  felony  has  been  committed  with  I'cspcct  to  it,  .so  as  to  call  upon  the 
holder  to  prove  consideration'!  Mr.  Lush  has  argued  very  ingeniously  that  the  defen- 
dant, by  doing  that  which  is  tantamount  to  paying  the  bill,  has  materially  altered  the 
position  of  the  plaintiff'.  It  does  not,  howevei',  appear  to  me  that  the  plaintifl"s 
position  is  at  all  altered  with  reference  to  this  issue.  With  regard  to  the  case  of 
Cocks  V.  Maslermun,  and  tli.it  [287]  class,  it  is  to  be  observed  that  it  was  taken  for 
granted  that  the  parties  weic  bona  fide  holders  for  value.  Payment  could  have  no 
other  effect  than  to  raise  a  presumption  of  the  genuineness  of  the  bill.  As  to  the 
evidence,  I  entirely  concur  with  the  Lord  Chief  Justice  in  thinking  that  there  is  no 
ground,  framed  as  this  motion  is,  for  sending  the  cause  down  to  a  new  trial. 

Ckowdkk,  .).  1  am  of  the  .same  opinion.  As  to  the  first  point,  1  think  there 
clearly  was  no  misdirection  on  the  part  of  the  learned  judge.  The  real  question  to  be 
decided  by  the  jury  u])on  these  pleadings  was,  whether  or  not  the  plaintiff  was  the 
bona  fide  holder  for  value  of  the  forged  bill.  The  defence  set  up  by  the  plea  is,  that 
the  bill  declared  on  was  aece])ted  l)y  the  defendant  for  the  purpose  of  renewing  a 
former  bill  which  was  represented  to  liear  his  signature  as  acceptor,  lint  which  he 
sub.se(jucntly  discovered  to  have  been  forged.  To  this  the  plaintiff  re])lies,  though 
true  it  is  that  that  former  l>ill  was  forged,  you  had  consideration  for  the  giving  of  the 
bill  declared  on,  by  my  giving  np  the  forged  liill,  of  which  I  was  the  bona  fide  holder 
for  value,  and  my  remedies  thei'eon  against  the  drawer  and  indorser.  When  this  ciise 
was  before  the  court  upon  demurrer,  the  question  was  whether  the  defendant  was  not 
estopped   liy  his  conduct   in   not   at   once  repudi.iting  the  forged  bill,  from  setting  up 
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this  defence.  According  to  Mr.  Lush's  argument  to-day,  the  plea  would  have  been 
bad  for  not  negativing  that  the  plaintiff  was  a  bona  fide  holder  for  value.  The  court 
suggested,  on  the  first  argument,  that  the  replication  was  bad  foi'  not  averring  that 
the  plaintiff  was  the  bona  tide  holder  for  value  :  and  the  leplication  was  amended 
accordingly.  The  real  question,  therefore,  the  parties  went  down  to  try  was,  whether 
or  not  the  plaintiff  was  the  bona  tifle  holder  for  value  of  that  forged  Viill.  It  is  now 
said  that  the  Lord  Chief  Baron  misdirected  the  jury  :  for  that  he  [288]  should  have 
told  them  to  find  for  the  plaiutitl'  unless  they  were  of  opinion  that  the  defendant  had 
established  the  fact  of  the  forgery  of  the  bill  of  the  l(Jth  of  l)ecember,  18.54,  and  that 
the  plaintiff'  was  not  the  bona  tide  holder  for  \alue.  I  am,  however,  of  opinion  that 
the  direction  of  the  Lord  Chief  Baron  was  perfectly  right.  I  entirely  agree  with  my 
Brother  Cresswell  as  to  the  rule  of  law  in  the  case  of  a  bill  tainted  with  fraud  or 
illegality  :  and  the  rule  applies  with  equal  force  to  the  case  of  a  bill  which  is  foi'ged. 
No  implication  arises  in  favoui'  of  the  holder  of  a  forged  bill.  If  he  attempts  to  take 
the  benefit  of  it  as  a  valid  instrument,  it  lies  on  him  to  establish  his  right  to  maintain 
an  action  upon  it,  by  shewing  that  he  took  it  Ijona  tide  and  for  value. 

As  to  the  evidence, — I  own  1  .should  have  been  inclined  to  agree  with  the  Lord 
Chief  Baron  that  theie  ought  to  have  been  a  now  trial,  if  the  plaintiff  had  shewn  by 
affidavit  that  he  had  fallen  into  a  mistake  in  giving  his  evidence.  He  has  not,  how- 
ever, done  so  :  and,  upon  the  evidence  as  it  stands,  I  cannot  see  that  the  juiy  came 
to  a  wrong  conclusion. 

Kule  discharged. 


[289]     Prosser,  Administrator  of  Robert  Sloley,  Deceased,  v.  Wagnek  and 
Another.     Nov.  26,  1856. 

[S.  C.  26  L.  J.  C.  P.  81  ;  r,  W.  R.  U6.     See  M'Dmujal  v.  O'S/unic/hnessy,  1868, 
I.  R.  2  C.  L.  162  ;  Hew.son  v.  Shelley,  [1913]  2  Ch.  401.] 

Semble,  that  payment  of  a  debt  to  an  administrator  to  whom  letters  of  administration 
have  been  regularly  granted,  exonerates  the  debtor,  though  it  should  turn  oat  that 
there  is  a  will  existing. — The  court  refused  to  sta}'  the  proceedings  in  an  action  at 
the  suit  of  an  administrator,  upon  a  suggestion  that  theie  was  a  will  in  India, 
which  the  intestate's  widow,  who  was  thereby  appointed  executrix,  had  intimated 
her  intention  to  bring  to  this  country  to  prove. 

This  was  an  action  brought  by  the  plaintiff,  as  administrator  of  Robert  Sloley, 
deceased,  to  recover  a  sum  of  3301.  for  money  alleged  to  have  been  received  by  the 
defendant  in  the  lifetime  of  the  intestate,  and  also  for  money  received  after  his  death ; 
with  a  count  in  trover.  Pleas  to  the  indebitatus  counts,  never  indebted,  and  payment ; 
and  to  the  count  in  trover,  not  guilty,  and  that  the  goods  were  not  the  property  of 
the  plaintitf. 

Upon  affidavits  stating,  that  Sloley  had  formerly  icsided  in  Calcutta,  but  returned 
to  England,  and  died  in  London  ou  or  about  the  26th  of  June  last;  and  shewing, 
from  statements  made  by  him  a  short  time  before  his  death,  and  from  letters  since 
received  from  his  wife  in  Calcutta,  that  he  had  left  a  will  there,  whereof  he  had 
appointed  his  wife  and  one  Braddon  executrix  and  executor  ;  and  that  the  widow 
intended  to  come  to  this  country  to  prove  the  same, 

Phipson,  on  a  former  day  in  this  term,  moved  for  leave  to  add  a  plea  to  the  effect 
that  Sloley  had  made  a  will,  and  appoiuted  executors,  and  that  they  had  not 
renounced  probate  thereof ;  or  that  the  proceedings  in  this  suit  might  be  stayed  until 
the  will  should  be  proved.  It  is  true,  it  was  held  in  Alien  v.  Dumlas,  3  T.  R.  125, 
that  a  probate,  as  long  as  it  remains  unrepealed,  cannot  be  impeached  in  the  temporal 
courts  ;  and  that  payment  of  money  to  an  executor  who  had  obtained  probate  of  a 
forged  will,  was  a  dischai-ge  to  the  debtor  of  the  intestate,  notwithstanding  the 
probate  was  afterwards  declared  null,  and  administration  was  granted  to  the  intestate's 
next  of  kin.  But  letters  of  administration  stand  upon  a  different  footing  :  the  grant 
of  probate  is  a  judicial  act  of  a  [290]  court  having  competent  jurisdiction  ;  the  taking 
out  administration  is  the  act  of  the  party.  [Willes,  J.  Could  you  not  have  pleaded 
no  unques  administiator  ?]  That  seems  doubtful.  [Willes,  J.  There  was  a  case  of 
the  sort  in  the  Exchequer  recently,  where  the  plea  is  set  out  in  extenso.]     Stokes  v. 
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Bale,  5  B.  &  C.  491,  8  I)  .1-  K.  217,  is  to  the  same  effect.  In  Com.  Dig.  Aflniiiii.strator 
(B.  10),  it  i.s  .said;  "If  adiuinislratioii  be  granted  upon  the  concealment  of  a  will, 
and  afteiwaids  the  will  appears,  all  mesne  acts  b}'  the  administrator  are  voirl :  PI. 
Com.  280;  Abrum  v.  Cunningham,  2  Lev.  182(a):  though  the  executor  refuse,  and 
do  not  prove  the  will  when  it  is  produced  ;  for,  the  administration  was  void,  and 
cannot  be  of  efl'ect  by  the  refu.sal  of  the  executor  afterwards:  vide  Show.  411." 
[Williams,  .).  Suppose  the  executors  set  up  the  will,  and  the  ecclesiastical  court 
granted  letters  of  administration, — could  you  raise  the  point,  and  try  the  validity  of 
the  will  by  a  juiy  .']  Probalily  not.  In  Htn,<iloe.s  case,  9  Co.  Rep.  40  b.,  41  a.,  it  is 
said  :  "  It  is  worth  observation  for  the  reason  of  the  principal  case,  how  probate  of 
wills  and  granting  of  administrations  shall  be  tried,  if  they  are  traversed  or  denied  in 
the  King's  courts;  and,  therefore,  if  issue  l)e  joined  in  the  King's  couils,  that  tiie 
ordinary  did  not  commit  administration  to  the  plaintiff,  &c.,  or  that  the  will  is  not 
proved  before  the  ordinary,  oi'  that  he  whose  will  is  proved  before  the  ordinary  died 
intestate,  or  that  he  of  whose  goods  administration  is  granted  as  of  one  who  died 
intestate,  made  a  will,  &c.,  in  none  of  these  eases  it  shall  be  tried  or  certified 
l)y  the  ordinaiy,  ;is  in  the  case  of  excommengement,  but  it  shall  be  tried  by 
jury,  because  these  two  cases  of  probate  of  wills,  and  constituting  administrators, 
originally  did  not  belong  to  the  conusance  of  ecclesiastical  judges,  but  were  given 
them  of  later  times  ;  and  therefore  nothing  but  the  probate,  and  [291]  granting 
of  administration,  which  were  given  them,  belong  to  their  jurisdiction  ;  liut  the 
ti'ial  of  them  is  not  given  to  them,  l)ut  is  left  to  the  trial  of  the  common  law." 
[Williams,  A.  If  you  object  to  the  letters  of  administration,  must  vou  not  go  to  the 
proper  court  to  get  them  recalled?]  In  Com.  Dig.  Administrator  (B.  1),  it  is  .said, 
that,  "  if  a  man  make  a  will  and  an  executor,  administration  granted  before  piobate, 
or  refusal,  is  void,  if  the  will  i)e  afterwards  proved  ;  though  it  was  concealed,  and  not 
known  at  the  time  of  administration  granted."  Buller,  J.,  in  Allen  v.  iMimlas,  says: 
"This  case  was  compared  to  a  probate  of  a  supposed  will  of  a  living  person;  but,  in 
such  a  case,  the  ecclesiastical  court  has  no  jurisdiction,  and  the  probate  can  have  no 
effect.  Their  jurisdiction  is  only  to  grant  prol)ates  of  the  wills  of  dead  persons.  The 
distinction  in  this  respect  is  this  :  if  they  have  jurisdiction,  their  sentence,  as  long 
as  it  stands  uniepealed,  shall  avail  in  all  other  places  ;  Ijut  where  they  have  no  juris- 
diction, their  whole  pi-oceedings  are  a  nullity."  The  statute  31  Ed.  3,  c.  11,  only 
gives  the  ordinai-y  jurisdiction  to  grant  letters  of  administration  in  cases  of  intestacy. 
It  ap])caring,  thercfoic,  in  this  case,  that  there  is  a  will,  the  court  will  stay  the 
proceedings  until  it  is  properly  proved.  In  Williams  on  Executors,  4th  edit.,  p.  488, 
treating  of  the  ellect  of  revocation  of  probate  or  letters  of  administration,  the  learned 
authoi-  says  :  "The  tii'st  im])oitant  distinction  on  this  subject,  is,  between  grants  which 
are  void,  and  such  as  aie  merely  voidable.  If  the  grant  be  of  the  former  description, 
the  mesne  acts  of  the  executor  oi'  adniinistratoi',  done  between  the  grant  and  its  revoc-i- 
tion,  shall  be  of  no  validity  :  as,  if  administration  be  granted  on  the  concealment  of  a  will 
and  afterwards  a  will  apj)ear,  inasmuch  as  the  grant  was  void  from  its  commencement,  all 
acts  performed  liy  the  :idministrator  in  that  character  shall  lie  eiiually  \'oiil  ;  nor  can  they, 
although  the  executor  should  icfuse  to  act,  be  made  good  by  rela-[292]-tion," — citing 
.il'iiiin  v.  Vimninijliatn.  A  payment  to  the  administl'ator  here  would  clcarlv  be  no 
answer  to  an  action  at  the  suit  of  the  executrix  when  she  has  proved  the  will. 

Ckksswkll,  J.  I  think  there  is  no  pretence  whatever  for  granting  the  first  j);irt 
of  the  rule.  But,,  as  to  the  rest,  the  rule  may  go  for  a  stay  of  tin;  proceedings,  upon 
the  defendant's  bi-inging  3301.  into  court  within  a  week. 

Williams,  .1.  I  think  the  pioposed  plea  woulil  clearly  be  a  bad  one  :  aiul  ]  am 
surprised  that  any  etl'ort  should  lie  made  to  have  it  added.  The  fact  of  the  existence 
of  a  will  can  only  be  ascertained  by  piobato. 

Collier,  (^.  C,  now  shewed  cause,  '["here  is  no  ground  whatever  for  this  application. 
The  allidavits  in  opposition  to  the  rule  di.sclosc  circumstances  which  render  it  extremely 
unlikely  tliat  any  person  will  be  rash  enougii  to  pro\'e  the  will,  if  any  exists.  It 
appears  that  the  plaintifl"  was  a  judgment-ereditoi'  of  the  deceased,  Slolcy,  to  the 
amount  of  01401.  ;  that,  stmie  \\nw.  in  the  year  i8.")(),  Slolcy  absconded  from  Calciittji 
with  property  belonging  to  the  plaintill'of  the  value  of  2U00I.  ;  that,  in  .June  last,  the 
plaintiff  followed  him  to  England,  and  traced  him  to  the  house  of  the  defendant 

(«)  S.  C.  1  Kreem.  41-'),  1  Vent.  3(13,  2  Mod.  I  IC,  T.  .Inne.s,  72,  .!  Keb.  72."). 
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Wagner  (whose  wife,  through  the  defendant,  as  her  trustee,  carried  on  the  business 
of  a  boarding  and  lodging-house  keeper  in  Charlotte-street,  Fitzroy-square),  where  he 
found  that  Sloley  had  died  a  few  hours  before  ;  that,  on  Sloley's  decease,  the  defendant 
Wagner  took  possession  of  his  efl'ects,  consisting,  as  the  deponent  believed,  of  upwards 
of  3001.,  besides  several  gold  watches  and  other  articles  of  jewellery,  which  Wagner 
shewed  to  the  plaintiff',  but  refused  to  deliver  up  to  him  in  consequence  of  his  not  then 
having  olitained  letters  of  administration ;  and  that,  [293]  after  the  plaintiff  had 
obtained  letters  of  administration,  viz.  on  the  12th  of  September  last,  he  again 
demanded  the  property  of  the  defendant  AA'^agner,  who  again  refused  to  give  it  up  to 
him.  It  is  perfectly  clear,  that,  if  the  defendants  pay  and  delixer  up  the  property 
in  question  to  the  administrator,  they  cannot  be  called  upon  to  pay  over  again.  The 
authorities  upon  the  subject  are  distinct.  In  AVilliams  on  Executors,  p.  492,  it  is  said  : 
"  It  must  be  observed,  that,  whether  the  probate  or  letters  of  administration  be  void 
or  voidable,  if  the  grant  be  l)y  a  court  of  competent  jurisdiction,  a  bona  ffdo  payment 
to  the  executor  or  administrator  of  a  debt  due  to  the  estate  will  be  a  legal  discharge 
to  a  debtor,  ^\'ith  respect  to  pjiyments  to  an  administrator,  in  a  case  as  early  as  the 
time  of  Charles  the  Second,  the  administrator  of  the  lessee  paid  rent  to  the  adminis- 
tratoi'  of  the  lessor :  the  latter  administration  was  repealed,  and  granted  to  D.,  who 
sued  at  law,  as  well  for  the  rent  paid  to  the  former  administrator  of  the  lessor,  as  for 
rent  since  due,  and  got  a  verdict  and  judgment  against  the  administrator  of  tlie  lessee 
for  the  same  ;  but  the  defendant  was  relie\ed  in  equity  as  to  the  rent  paid,  because 
he  had  paid  it  to  the  \'isible  administrator.  Sti'ivris  v.  Lanrjlcii,  Finch,  40.  And  in  a 
modern  case  it  was  held  that  payment  to  an  executor  who  had  obtained  probate  of 
a  forged  will,  was  a  discharge  to  the  debtor,  notwithstanding  the  probate  was  after- 
wards declared  null  in  the  eccle.siastical  court  (citing  Alkn  v.  Jhnulas) ;  on  the  principle, 
that,  if  the  executor  had  brought  an  action  against  the  debtor,  the  latter  could  not 
have  controverted  the  title  of  the  executor,  as  long  as  the  probate  was  unrepealed  ; 
and  the  debtor  was  not  obliged  to  wait  for  a  suit,  when  he  knew  that  no  defence  could 
be  made  to  it," — referring  to  IToolley  v.  Clarke,  5  B.  &  Aid.  74(3,  FhilUps  v.  Bimn, 
1  Stra.  509, /)i(/6y  V.  IVmy,  \ia,c.  Abr.  Executors  (F.  3),  pi.  13,  and  Ex  parte  Jolliffi', 
5  Beavan,  163.  [Williams,  [294]  J.  Theie  might  be  .some  ground  for  asking  the 
court  to  stay  the  proceedings,  if  it  were  shewn  that  the  defendants  were  about  to  take 
steps  for  setting  aside  the  letters  of  administration.]  There  is  no  suggestion  of  that 
sort ;  neither  is  the  defendants'  liability,  or  the  extent  of  it,  disputed.  Suppose  the 
plaintiff'  is  wrong,  he  may  be  responsible  to  the  executors  when  the  will  is  proved  : 
but  that  is  no  concern  of  the  defendants'.  [Cockburn,  C.  J.  I  think  we  had  better 
hear  upon  what  ground  it  is  that  Mr.  Phipson  hopes  to  support  his  rule  ] 

Phipson.  The  ground  upon  which  the  defendants  insist  that  the  proceedings  in 
this  action  ought  to  be  staj'ed  is,  that  they  cainiot  safely  part  with  the  property  after 
the  intimation  they  have  received  from  Sloley's  widow  that  there  is  a  will,  and  that 
she  means  to  prove  it.  In  Allen  v.  Dundu-%  the  payment  was  made  in  ignorance  of 
the  existence  of  a  will.  [Crowder,  J.  When  the  rule  was  granted,  I  certainly  was 
under  the  impression  that  the  defendants  could  not  discharge  themselves  by  payment 
to  the  administrator.  But  that  is  not  so.  You  cannot  gainsay  the  lettei  s  of  adminis- 
tration :  you  cannot  plead  the  will :  therefore  you  are  excused.]  No  case  has  gone 
the  length  of  holding  that  a  party  who  has  notice  of  a  will,  and  of  the  executor's 
intention  to  prove  it,  is  justified  in  yielding  to  a  demand  by  one  claiming  under  void 
letters  of  administration.  [Cockburn,  C.  J.  I  think  it  is  very  unlikely  that  the  widow- 
will  prove  the  will,  when  she  tinds  that  there  is  a  creditor  whose  demand  will  swallow 
up  the  whole  of  the  assets.]     The  defendants  ought  not  to  be  placed  in  jeopardy. 

CoCKiiUKN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  If  the  ett'ect 
of  a  recovery  in  this  action  would  have  been  to  leave  the  defendants  still  liable  to  the 
executrix  in  ease  she  should  prove  the  will,  there  [295]  might  have  been  some  ground 
for  seeking  the  aid  of  the  court.  But  I  am  satisfied  that  a  payment  to  the  adminis- 
trator would  be  a  discharge.  I  thereof  see  no  reason  why  we  should  interfere  to  prevent 
the  administratoi'  from  proceeding  with  the  action. 

WiLLi.iMS,  J.  I  also  am  of  opinion  that  the  rule  should  be  discharged  :  indeed, 
it  ought  never  to  have  been  granted.  I  thought  at  the  time  that  there  was  an  intention 
on  the  part  of  the  defendants  to  get  the  letters  of  administration  I'ecalled,  and  that 
it  might  be  convenient  to  gi-aut  a  short  delay  for  th.it  purpose.  But,  upon  furtlici- 
consideration,  I  entertain  grave  douljts    whether  we  should  be  justiffed  in  staying 
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the  proceedings,  even  if  such  :i  state  of  facts  could  be  shewn.  Where  letters  of 
administration  have  been  improperly  obtained  or  improvidently  granted,  the  proper 
and  only  course  is,  to  go  to  the  ecclesiastical  court  to  get  them  revoked. 

The  rest  of  the  court  concurring, 

Kulc  discharged,  with  costs.  • 

[296]     PuicKETT  V.  Badgeii.     Nov.  20,  1856. 

[S.  C.  26  L.  J.  C.  P.  33;  3  Jur.  N.  S.  66;  5  W.  R.  117.  Distinguished,  G-reen  \. 
Mules,  1861,  30  L.  J.  C.  P.  34.5.  See  Green  v.  Lucas,  187.5,  31  L.  T.  733,  734; 
33  L.  T.  .584;  Taplin  v.  Banvtl,  1889,  6  T.  L.  K.  30;  M'L:od  v.  Artola,  1889; 
6  T.  L.  K.  68.] 

Where  an  agent  employed  for  an  agreetl  commission  to  sell  land  at  a  given  price, 
succeeds  in  finding  a  purchaser  at  the  stipulated  price,  but  the  principal,  from  what- 
ever cause,  declines  to  sell,  and  rescinds  the  agent's  authority,  the  latter  is  entitled 
to  sue  for  a  reasonable  remiuieratiou  for  his  work  and  labour,  and  is  not  bound  to 
i-esort  to  a  special  action  for  the  wrongful  withdrawal  of  the  authority. — In  such 
a  case,  a  contract  to  pay  what  is  leasonable  is  implied  by  the  law  :  it  is  not  a  question 
for  the  jury. — Semble,  per  Willes,  J.,  that,  under  such  cii'cumstances,  the  proper 
measure  of  damages  would  be  the  entire  amount  of  the  commission  agreed  for. 

This  was  an  action  for  work  and  labour,  and  for  money  alleged  to  be  due  upon 
an  account  stated.  Plea,  never  indebted.  The  writ  was  issued  on  the  4th  of  June, 
1856. 

The  particulars  of  demand  were  as  follows  : — 

"To  attending  you  in  Southampton  Buildings,  receiving 
instiuctions  to  dispose  of  by  private  contract  about  14 
acres  of  freehold  land  in  the  Seven  Sisters  Road,  Holloway, 
Middlesex,  at  65(Jl.  per  acre  ;  meeting  you  on  the  ground, 
when  you  pointed  out  tlie  .same  ;  making  plan  to  a  large 
scale  ;  attending  applicants  with  particulars  and  terms ; 
and  ultimately  forwarding  you  an  oli'er  that  we  had  received 
of  70Ul.  per  acre, — commission,  as  agreed,  at  11.  10s.  per 
cent.  .......       £143     5     0" 

The  cause  was  tried  before  the  Lonl  Chief  Baron,  at  the  last  Assizes  at  (luildford. 
The  facts  wei'e  as  follows: — The  plaintill' was  a  house  and  estate-agent.  The  defen- 
dant is  lord  of  the  manor  of  Highljury.  In  the  month  of  July,  1852,  the  defcmdant 
called  upon  the  plaintift',  and,  according  to  the  plaintill's  evidence,  representing  that 
he  had  an  interest  in  a  ])iece  of  land  containing  about  fourteen  acres,  parcel  of  the 
manor,  propo.sed  to  the  plaintitf'  to  look  out  for  a  puichaser  at  the  price  of  about  6.501. 
per  acre.  The  plaintiff  agreed  to  do  .so,  at  the  same  time  telling  the  defendant  that 
his  terms  would  be  a  commission  of  1^  per  cent,  upon  the  amount  of  purchasc-monej'. 
The  plaintiH'  inimudi.itely  set  about  preparing  [297]  a  plan  and  advertisements,  wrote 
letters  to  and  had  communications  with  several  persons,  and  ultimately,  in  November 
in  that  year,  leceivcil  an  oH'ci'of  6751.  per  acre  from  the  l'>irkbeck  Land  Society.  The 
defcTidant  then  for  the  first  time  informed  the  plaintill"  that  he  had  no  interest  in  the 
land,  but  that  it  belonged  to  one  Wagstall'e ;  and  Wagstali'e  at  first  stated  that  he 
himself  luul  not  i-(jin[)leted  the  purchase  of  the  land,  and  afterwards  declined  to  sell 
it  t(j  the  i;irkbe<:k  Land  Society  :  and,  in  .January,  1853,  the  pl.aintift'  w.as  desii-ed  by 
Wagstafl'e,  to  take  no  further  steps  in  the  matter.  On  eross-e.Kamination,  the  plainlill' 
admitted  that  he  had  been  informed  by  W'agstiilTe  in  September,  1852,  that  he  had 
an  interest  in  the  land,  and  that  it  could  not  bo  sold  without  him. 

At  the  close  of  the  plaintilV's  case,  it  was  submitted  on  the  part  of  the  defendant 
that  the  action  was  wrong  in  form  ;  for  that  the  plaintitt's  own  evidence  shewed  that 
the  only  contract  (if  any)  between  the  parties  was,  a  special  contract  for  a  commission 
of  1^  percent,  on  his  accomplishing  a  sale  of  the  land,  as  stated  in  the  |).irticulars  ; 
and  that  the  action  should  have  been  a  special  action  for  wrongfully  williilrawiiig  the 
aulhf)rity  to  sell 

The  Lord  Chief  IJaioii  u\urrulcd  the  objection,  —holiling  thai  it  was  competent  to 
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the  plaiiitift'  to  sue  upon  a  quantum  meruit  :  and  he  likened  tlie  ease  to  that  of  a  man, 
who,  having  a  house  which  he  is  desirous  of  letting  or  selling,  places  it  in  the  hands 
of  several  house-agents  ;  in  which  case,  he  said,  that,  though  the  successful  agent 
alone  would  be  entitled  to  claim  commission,  the  others  would  clearly  be  entitled  to 
something  for  their  trouble. 

The  defendant  and  Wagstafl'e  were  then  called.  The  former  stated,  that,  though 
he  had  told  the  plaintiff  that  the  land  in  question  was  for  sale  at  about  COOl.  or  7001. 
per  acre,  he  never  asserted  that  it  was  his,  or  that  he  had  any  interest  in  it,  and  never 
employed  him  to  offer  it  for  sale  ;  that  the  land  had  never  been  sold  :  and  that  no 
[298]  demand  in  respect  of  commission  or  otherwise  was  ever  made  upon  him  by  the 
plaintiff  until  the  year  185-5.  And  Wagstaffe  stated  that  neither  the  plaintiff  nor  any 
one  else  had  any  authority  fi'om  him  to  offer  the  land  for  sale. 

In  leaving  the  case  to  the  jury,  the  Lord  Chief  Baron  told  them,  that,  though  the 
plaintiff' was  not,  under  the  circumstances,  entitled  to  the  Ih  per  cent,  commission,  he 
was  still  entitled  to  recover  a  reasonable  remuneration  for  his  services. 

The  jury  retui'ned  a  verdict  for  the  plaintiff",  damages  501.  ;  and  his  Lordship 
directed  the  judgment  and  execution  to  be  stayed  until  the  fifth  day  of  the  ensuing 
term. 

Montagu  Chambers,  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a 
new  trial  on  the  gi-ound  of  misdirection,  and  also  that  the  verdict  was  against  the 
evidence.  He  submitted  that  the  action  was  misconceived  ;  that  the  only  contract 
alleged,  and  attempted  to  be  proved  was,  a  special  contract  for  a  commission  of  IJ 
per  cent,  conditional  on  the  sale  l)eing  effected  through  the  plaintiff's  agency  :  and  he 
referred  to  MoffatI  v.  Laurie,  15  C.  B.  583.  There,  the  declaration  stated  that  A., 
being  possessed  of  certain  land,  and  the  plaintiff'  being  an  architect  and  surveyor,  it 
was  agreed  between  them  that  the  plaintiff  should  lay  out  the  said  land  for  Imilding 
purposes,  viz.  that  he  should  make  all  the  necessary  surveys,  plans,  iVrc,  and  that  the 
plaintiff  undertook  the  whole  of  the  above  on  the  following  conditions, — that  he  make 
A.  no  charge  whatever  for  the  above  services,  but  that,  in  the  event  of  any  of  the 
land  being  disposed  of  for  building  purposes,  the  plaintiff  should  be  a;  pointed 
architect  on  A.'s  behalf  to  see  that  the  construction  of  the  works  was  substantial,  &c., 
and  that  parties  building  on  the  land  should  pay  the  plaintiff  li  per  cent,  on  the 
outlay,  providing  they  did  not  employ  the  plaintiff'  as  [299]  their  architect ;  but  that, 
in  the  e\ent  of  A.  or  his  executors  wishing  to  dispense  witii  the  plaintiff's  services  at 
any  time,  he  or  they  should  be  at  liberty  to  do  so,  on  the  understjuiding  that  he  or 
they  remunerate  the  plaintiff  for  the  time,  troulile,  and  expense  he  had  been  put  to  in 
making  the  said  preparations.  It  then  averred  that  the  plaintiff'  made  the  necessary 
surveys,  plans,  &c.,  and  incurred  expenses  therein ;  and  that  the  said  land  was  not, 
nor  was  any  part  thereof,  disposed  of  for  building  purposes  according  to  the  said 
agreement,  although  a  reasonaljle  time  for  such  disposal  of  the  same  had  elapsed  ;  and 
that,  after  the  death  of  A.,  the  defendants,  as  his  executors,  dispensed  with  the 
further  services  of  the  plaintiff  in  respect  of  the  .said  contract,  and  wholly  released  and 
discharged  him  from  any  further  perfoimance  of  the  same,  and  hindered  and  prevented 
theni.selves  from  disposing,  and  put  it  out  of  their  power  to  dispose  of  the  said  land,  or 
any  pai't  of  it,  for  building  purposes;  and  that  thereupon  there  became  and  was  due  and 
payable  to  the  plaintiff'  from  the  defendants,  as  executors,  a  lai-ge  sum  for  his  trouble 
in  preparing  the  surveys,  plans,  &c.  And  it  was  held,  that  the  declaration  shewed 
no  cause  of  action,  inasmuch  as  the  event  on  the  happening  of  which  alone  the  plaintiff 
was  to  be  entitled  to  remuneration  for  his  .services,  viz.  the  disposal  of  the  laud  for 
Imilding  purposes,  had  not  happened.  ['Willes,  J.  refci-red  to  Dc  Bvrnurdij  v.  Harding, 
8  Exch.  822,  and  Cresswell,  J.,  to  Simpson  v.  Lainh,  17  C.  B.  603.] 

Shee,  Serjt,  and  Hawkins,  on  a  subsequent  day,  shewed  cause.  The  direction  of 
the  Lord  Chief  Baron  was  in  strict  conformity  with  the  authorities,  and  particularly 
with  those  in  this  court.  There  is  no  pretence  for  saying,  that,  Ijecause  no  sale  was 
effected,  therefore  the  plaintiff  is  to  recover  nothing  :  and  there  was  abundant  evidence 
of  valuable  .services  rendered,  in  preparing  a  [300]  plan  and  advertisements,  entering 
upon  negotiations  with  persons  willing  to  become  purchasers,  and  the  like.  If  in  Sitnpson 
V.  LmnJi  it  had  appeared  that  the  agent  had  incurred  expense  or  bestowed  labour  in 
endeavoui-ing  to  eft'ect  a  sale,  the  judgment  of  the  court  shews  that  he  would  have 
been  held  entitled  to  recover  for  tliat,  notwithstanding  the  action  was  in  form  lirought 
for  a  wrongful  revocation  of  the  authority  to  sell.     So  in  De  Bcruardi/  v.  Ilardimj,  the 
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ilcfendaiit  hoiiiij  about  to  erect  scats  for  viewing  a  public  funeral,  entered  into  an 
agreement  with  the  plaintitV,  a  foreign  agent,  to  make  the  scheme  known  abroad,  and 
dispose  of  tickets  foi-  the  seats.  Tiie  plaintiH'  was  to  be  paid  for  his  work  and  expenses 
by  a  per-eentiige  ou  the  tickets  which  he  sold.  After  the  plaintiff  had  incurred  ccrt.iin 
expenses,  but  before  he  sold  any  tickets,  the  defendant  desired  him  not  to  dispose  of 
them,  as  he  would  sell  them  himself.  'I'he  plaintiff  accordingly  sent  all  applicants  for 
tickets  to  him,  and  after  the  funeral  delivered  to  the  defendant  a  bill  for  work  done 
and  expenses  incurred.  The  defendant  paid  the  expenses,  but  refused  to  pay  for  the 
work.  And  it  was  held  by  the  court  of  Exchequer,  tiiat  it  was  a  question  for  the  jury 
whether  the  original  contract  was  not  rescinded  by  mutual  consent,  and  whether  there 
was  not  a  new  implied  contract  that  the  plaintiff  should  be  paid  for  the  work  actually 
done,  as  upon  a  ([uantum  meruit.  "  ^Vhere  one  party,"  says  Alderson,  B.,  "  lias 
absolutely  refused  to  perform,  or  has  rendered  himself  incapable  of  peiforming,  his 
part  of  the  contract,  he  puts  it  in  the  power  of  the  other  party  either  to  sue  for  a 
breach  of  it,  or  to  rescind  the  contract,  and  sue  on  a  quantum  meruit  for  the  work 
actually  done."  In  Planch^  v.  Colburn,  8  Bingh.  14,  1  M.  &  Scott,  51,  the  defendants 
engaged  the  plaintiff  to  wi'ite  a  treatise  for  a  periodical  publication  ;  the  plaintiff  com- 
menced the  treatise,  but,  before  he  had  completed  it,  the  defendants  abindoned  [301] 
the  work  :  and  it  was  held,  that  the  plaintiff  might  sue  for  compensation,  without 
tendering  or  delivering  the  treatise.  Neither  MqU'alf  v.  Laurie,  which  was  cited  on 
the  application  for  this  rule,  nor  the  previous  case  of  Mqlfatt  v.  Dickson,  13  C.  B.  543, 
at  all  militates  against  the  ruling  in  this  case.  The  simple  (juestion  here  is,  what 
implied  contract  arises,  where  a  special  contract  for  the  payment  of  a  given  commis- 
sion on  ellecting  a  .sale,  is  improperly  rescinded  after  something  has  been  done  towards 
performance  of  it  by  the  agent.  Clearly,  the  contract  implied  by  the  law,  under  these 
circumstances  is,  a  contract  to  pay  a  i-easonable  remuneration  for  the  services  actually 
rendered.  [Crowder,  J.  All  the  work  done  here  was  done  under  the  special  contract.] 
The  fact  of  its  having  been  done  with  a  view  to  the  special  contract  does  not  prevent 
the  plaintiff  from  recovering  as  upon  an  implied  contract.  [Willes,  J.  I  have  just 
sent  to  ask  the  liOrd  Chief  Baron  if  he  was  satisfied  with  the  verdict;  and  he  tells  me 
that  he  was  not]  The  verdict  was  entirely  in  conformity  with  his  Lordship's  direc- 
tion ;  and  he  certainly  evinced  no  dissatisfaction  with  it  at  the  time  it  was  delivered. 
[Crowder,  J.  It  does  not  strike  one  as  being  very  likely  that  a  man  would  make 
such  a  contract  as  this  in  respect  of  land  in  which  he  had  no  interest.]  There  was 
evidence  both  ways  :  and,  the  jury  (a  special  jiu'y)  having  thought  the  balance  in 
favoni-  of  the  plaintiff,  the  court  will  not  disturl)  theii-  vei'dict,  mercl}'  because  the 
learned  judge  would  have  been  equally  satisfied  had  it  been  the  other  way. 

Montagu  Chambers,  (^.  C,  and  Hanoe,  in  support  of  the  inile.  This  was  a  clear  case 
of  misdirection.  The  learned  judge  distinctly  told  the  jury  that  the\'  might,  if  they 
thought  piopei',  give  the  plaintiff  a  reasonable  remuneration  for  the  work  done,  instead 
of  telling  them,  as  he  ought  to  have  rlone,  that  the  plaintilf's  only  remedy  [302]  was, 
by  an  action  for  wrongfully  revoking  the  authority  gi\en  by  the  special  contrac^t,  -as 
Wiis  said  in  Siinjiaim  v.  Lainh,  1  7  C.  13.  603.  [Willes,  .1.  We  may  amend  the  declara- 
tion now,  if  neces.sary  :  .see  U'ullxr  v.  Hartlilt,  18  C.  B.  858.]  An  amendment  of  that 
sort  would  be  placing  the  defendant  in  a  ditfcrcntand  less  advantageous  position  than  he 
was  in  at  the  trial.  The  general  rule  is,  that,  wheie  there  is  a  special  contract,  no  action 
will  lie  as  upon  an  ini[)lied  contract  arising  out  of  the  same  tiansaction.  In  i  Smith's 
Leading  Cases,  15,  it  is  said  :  "  There  is  a  numerous  class  of  cases  which  establish  the 
general  pro])osition,  that,  while  a  special  contract  remains  open,  i.e.  unperformed,  the 
party  whose  part  of  it  is  unperformed  cannot  sue  in  indebitatus  assumpsit  to  recover  a 
compensation  for  what  he  has  done,  until  the  whole  is  completed.  This  principle  is 
affirmed  and  acted  on  in  Culler  v.  I'owell ;  it  was  also  the  ground  of  the  decision  in 
Ihtlk  V.  Jldi/htiiMn,  i  Last,  145."  Here,  the  plaintiff  stipulates  for  a  large  renuniera- 
tion  in  a  given  event,  taking  his  chance  of  olilaiiu'ng  that  or  nothing.  |Ci-owder,  .1. 
He  obtaiiK^d  an  offer  from  one  who  was  willing  to  jjurcihase  the  land  at  a  higher  price 
than  the  |)laintill'  (expressed  his  willingness  to  take.  What  more  could  he  do  .'|  The 
olfer  was  not  obtained  until  after  the  plaintiff  had  h;id  notice  that  the  land  w;us 
Wagst-alfc's.  The  work  done,  tliereft)re,  was  done  in  (^ndcavoining  to  obtain  a 
purchaser  for  Wagstaffe.  The  ease  sti'oiigly  resembles  Culler  v.  J'ainll,  where  it  was 
held,  that,  if  a  sailor  hired  for  a  voyage  take  a  pronn.s.sory  note  from  his  employer 
for  a  certain  sum,  provided   he  proceed,  contiiuie,  and  do  his  duty  on  liciaid  for  the 
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voyage,  and  before  the  arrival  of  the  ship  he  dies,  no  wages  can  be  olaimed  either  on 
contract  or  on  a  quantum  meruit.  [William.s,  J.  It  did  not  appear  there  that  the 
performance  of  the  contract  was  prevented  by  the  tortious  act  of  the  defendant.] 
But,  in  Hulk  v.  [303]  Heitjhtman,  it  did  not  appear  that  the  plaintiff  was  prevented 
from  performing  the  contract  by  the  tortious  act  of  the  defendant.  In  the  notes  to 
Cutter  V.  Powell,  2  Smith's  Leading  Cases,  4th  edit.,  19,  it  is  further  said, — "In  Bead 
V.  Ilann,  10  B.  &  C.  4.39,  recognised  in  Broad  v.  Thmms,  7  Bingh.  99,  4  M.  &  P.  732, 
the  doctrine  of  Cutter  v.  Potvell,  Hulle  v.  Heightman,  and  Sinclair  v.  Bo^des,  9  B.  &  C. 
92,  4  M.  &  R.  1,  was  again  acted  upon.  In  that  case,  a  ship-broker  brought  an  action 
for  commission  for  procuring  a  charterer  for  the  defendant'.?  ship.  It  was  proved  to 
be  a  custom  in  the  city,  that,  in  such  eases,  if  the  bargain  was  perfected,  the  commis- 
sion was  .5  per  cent.,  but,  if  the  bargain  went  off,  nothing  was  payable ;  and  here  it 
had  gone  off.  The  plaintiff'  was  nonsuited.  '  The  claim  of  the  plaintiff",'  says  Parke,  J., 
'  rests  on  the  custom,  not  on  a  quantum  meruit.  The  custom  pre-supposes  a  special 
contract,  and,  if  that  is  not  satisfied,  no  claim  at  all  arises,  for  no  other  contract  can 
be  implied.  In  some  cases,  a  special  contract  not  executed  may  give  rise  to  a  claim 
in  the  nature  of  a  quantum  mei'uit,  ex.  gr.  where  a  special  contract  has  Ijeen  made  for 
goods,  and  goods  sent  not  according  to  the  contract  have  been  retained  by  the  paity, 
there  a  claim  for  the  value  on  a  quantum  valebant  may  be  supported.  But  then,  from 
the  circumstances  a  new  contract  may  be  implied.'"  Here,  there  was  no  rescinding 
of  the  contract  by  the  defendant.  The  matter  went  off  because  the  real  owner  of  the 
land  (Wagstaft'e)  refused  to  sell  it.  [Crowiler,  J.  Does  it  matter  liy  what  sort  of 
default  it  was  that  the  plaintiff  was  pre\-ented  from  receiving  the  stipulated  remunera- 
tion .^]  It  might  be  that  the  defendant  was  responsible  in  a  special  action  for  damage 
resulting  to  the  plaintiff  from  his  false  representation  that  he  had  authority  to  sell  the 
land, — Polhill  v.  Jl'alter,  3  B.  &  Ad.  114.  At  all  events,  it  should  have  been  left  to  the 
jury  to  say  whether  or  not  the  special  contract  had  been  [304]  rescinded.  [Crowder,  J. 
Is  that  so"!  And,  if  it  were,  how  could  the  jury  help  inferring  a  contract,  under  the 
circumstances,  to  pay  for  the  plaintiff's  services  so  much  as  they  were  reasonably  worth. 
A\'illes,  J.,  referred  to  Sunders  v.  J'anzeller,  2  Gale  &  D.  244.] 

Williams,  J. (a).  I  am  of  opinion  that  there  was  no  misdirection  in  this  case. 
But  I  think  there  was  evidence  which  was  fit  for  the  consideration  of  the  jury,  that 
the  defendant  employed  the  plaintiti'  to  sell  the  land,  upon  the  terms,  that,  if  he  found 
a  purchaser  at  the  price  named,  he  was  to  receive  a  commission  of  li  per  cent.  ;  and 
that  the  plaintiff'  bestowed  his  laljour  in  endeavouring  to  find,  and  did  find,  a  purchaser 
at  that  price  ;  but  that  the  negotiation  failed  because  the  defendant  was  not  prepared 
to  come  foi-ward  as  vendor  :  and  that  so  the  plaintiff'  was  prevented  from  earning  the 
stipulated  commission.  If  the  jury  believed  these  facts  to  be  established,  then,  accord- 
ing to  Planclie  v.  Colburv,  8  Bingh.  14,  1  M.  &  Scott,  51,  and  other  authorities  in 
conformity  therewith,  the  plaintiff  was  entitled  to  abandon  the  special  contract,  and 
resort  to  an  action  founded  upon  the  promise  which  the  law  would  infer  fiom  such  a 
state  of  facts.  That  was  evidently  the  view  taken  by  the  Lord  Chief  Bai-on  at  the  trial. 
It  has  been  contended  that  that  is  erroneous,  and  that  it  should  have  been  left  to  the 
jury  to  say  whether  there  was  any  such  implied  contract.  I  think  it  was  not  a  question 
for  the  jury  at  all.  It  is  true  that  the  court  of  Exchequer  in  iJe  Bvrnardi/  v.  Harding, 
8  Exch.  822,  appear  to  have  treated  it  as  a  matter  for  the  consideration  of  the  jury: 
but  the  decision  there  is  quite  consistent  with  I'lunche  v.  Colhurn  :  and  Alderson,  B., 
distinctly  states  and  approves  of  the  principle  of  that  case.  For  these  re.xsons,  I  am 
of  opinion  that  the  direc-[305]-tion  of  the  Lord  Chief  Baron  was  quite  right,  and  that 
there  was  nothing  to  leave  to  the  jury.  I  am  anxious  it  should  not  be  supposed  that 
the  court  intends  to  lay  it  down  as  a  general  rule,  that,  where  an  agent  is  employed 
to  sell  property,  and  his  authority  is  revoked  before  anything  has  Iteen  done  under  it, 
he  is  at  liberty  to  resoit  to  the  common  counts  for  his  woik  and  labour  in  endeavour- 
ing to  find  a  purchaser.  In  such  a  case,  nothing  more  appealing,  if  the  plaintiff 
attempted  to  rely  on  the  quantum  meruit,  he  would  pi'obably  be  met  by  the  implied 
understanding  that  the  agent  is  only  to  receive  a  commission  if  he  succeeds  in  effecting 
a  sale,  but,  if  not,  then  he  is  to  get  nothing.  But  no  such  answer  was  or  could  be  set 
up  here,  because  the  plaintiff'  had  actually  succeeded  in  finding  a  penson  who  was  willing 
to  become  a  purchaser  at  a  price  exceeding  the  price  demanded,  and  was  only  pre- 

(a)  Cresswell,  .1.,  had  gone  to  chambers. 
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vented  from  carrying  out  the  negotiation  by  the  defendant's  inatiility  to  con\cy.  With 
regard  to  the  second  Ijrancli  of  the  rule,  as  the  Lord  Chief  iiaron  has  expressed  him- 
self not  satisfied  with  the  verdict,  the  cause  must  go  down  again,  the  costs  to  abide 
the  event. 

Cro\vi)KI{,  J.  I  also  think  there  was  no  misdirection  in  this  case.  The  defendant 
having  declined,  from  whatever  cause,  to  sell  the  land  after  the  plaintiff  had  succeeded 
in  pi'ocuiing  a  ])uichaser  willing  to  take  it  at  the  price  proposed,  and  the  ]>laintifl[" 
having  thus  done  all  he  could  to  entitle  him  to  the  stipulated  commission,  the  Lord 
Chief  Baron  ruled,  that,  although  the  plaintiti'  could  not  maintain  an  action  upon  the 
special  contract,  he  was  nevertheless  entitled  to  recover  upon  the  common  count  a 
reasonable  I'emuneration  for  his  work  and  labour.  In  this  I  am  of  opinion  he  was 
quite  right.  His  ruling  is  perfectly  consistent  with  the  law  as  laid  down  in  the  notes 
to  the  case  of  Cutter  v.  Powell,  in  2  Smith's  Lead-[306]-ing  Cases,  L  At  p.  16  the 
learned  editors  say, — •"  It  is  an  invariably  true  proposition,  that,  wherever  one  of  the 
parties  to  a  special  contract  not  under  seal  has,  in  an  unqualified  manner,  lefused  to 
perform  his  side  of  the  contract,  or  has  disaliled  himself  from  performing  it  hy  his  own 
act,  the  other  party  has  thereupon  a  right  to  elect  to  rescind  it,  and  may,  on  doing  so, 
immediately  sue  on  a  quantum  meruit  for  anything  which  he  had  done  under  it 
previouslv  to  the  rescision  :  this,  it  is  apprehended,  is  established  b^'  irUhcra  v. 
lkynold.<,' -1  B.  &  Ad.  882,  PlancM,  v.  Cnlhuru,  8  Bingh.  14,  1  M.  &  Scott,  51,  Franklin 
V.  Miller,  4  Ad.  &  E.  .099,  and  other  cases."  Again,  at  p.  3\,  it  is  said, — "It  being, 
therefore,  est;iblished,  that,  where  one  contractor  has  absolutely  refused  to  perform, 
or  rendered  himself  incapable  of  performing,  his  part  of  the  contract,  the  other  con- 
tractor may,  if  he  ])lease,  rescind  ;  such  act  or  such  refusal  being  e(juivalent  to  a  consent 
to  the  rescision  :  the  remaining  part  of  the  proposition  above  stated,  is,  that,  upon  such 
a  rescision,  he  has  a  right,  if  he  have  done  anything  under  the  contract,  to  sue  immedi- 
ately for  compeiLsation  on  a  quantum  meruit.  'That  he  should  do  so,  is  consistent 
with  rea.son  and  justice;  for,  it  is  clear  that  the  defendant  cannot  be  allowed  to  take 
aih'antage  of  his  own  wrong,  and  screen  himself  from  payment  for  what  has  been 
done,  by  his  own  tortious  refusal  to  perform  his  part  of  the  contract,  which  refusal 
alone  has  enabled  the  plaintifi'  to  lescind  it.  He  cannot,  however,  recover  on  the 
special  contract,  and  nuist  therefore  be  entitled  to  sue  upon  a  quantum  meruit,  founded 
on  a  promise  implied  by  law  on  the  i)art  of  the  defendant  to  remunerate  him  for  what 
he  has  done  at  his  request;  and,  as  an  action  on  a  quantum  meruit  is  founded  on  a 
jii'omise  to  pay  on  request,  and  there  is  no  ground  for  implying  any  other  sort  of 
promise,  he  may  of  course  bring  his  action  immediately.  I'his  point  is  decided  by 
I'lanr.y  v.  i  'fillmrn."  It  is  insisted  on  [307]  the  present  occasion,  that  the  Lord  Chief 
Baron  should  have  left  it  to  the  jury  whether  under  the  circumstances  a  contract  for 
rea.sonable  remuneration  was  to  be  implied.  It  seems  to  me,  however,  that  that  is  a 
([uestion  of  law,  and  not  a  question  for  the  jury.  It  would  be  idle  to  put  it  to  the 
jury  to  imply  what  of  necessity  they  must  imply.  In  Dc  Ikrnarih/  v.  Ilardiiuj,  it  is 
I  rue,  something  is  .said  by  Alderson,  li,  as  to  leaving  it  to  the  jni-y  :  but  the  decision 
I  loos  not  turn  on  that.  Here,  it  seems  to  me,  that,  uiuler  the  cii'cumstanccs  proved,  a 
contract  was  imiilicd  by  law  to  pay  the  ])laintiff  a  reasonable  I'cnnuieration  for  his 
labour,  and  consequently  the  direction  was  correct  I  agree  with  my  Brother  \\'illiams 
that  the  ordinary  rule  as  to  cm])loying  an  agent  to  let  or  to  sell  foi-  a  certain  commis- 
sion, where  the  authority  is  revoked  liefore  anything  has  lieen  done  under  it,  does  not 
a|)])ly  to  the  f)rcsent  case.  As,  however,  the  learned  judge  who  tried  the  cause  is 
dissatisfied  with  the  result,  it  must  go  down  again. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  form  in  which  the  objection  was 
pi'esented  at  the  trial  was,  that  the  declaration  sliould  have  been  framed  spceiallv  for 
a  wrongful  withdrawal  of  the  authority  to  sell.  That,  howevei-  is  aTi  erioneous  notion. 
There  are  maTiy  instances  in  the  liooks  which  might  lie  cited  to  shew,  that,  under 
circumstances  like  these,  the  plaintilV  may  maintain  an  action  upon  the  money  counts. 
In  the  case  of  goods  shi])ped  from  abroad,  to  be  \ym\  for  in  three  months  from  arrival, 
undiM' or<linaiy  circumst.anccs  the  goods  must  l)e  p.iid  for  thougli  they  never  arrive  : 
but,  if  the  sliip])er  by  his  wrongful  act  prevents  their  arrival,  the  buyer  is  not  bound 
to  pay  for  them.  I  entirely  agr(!e  with  my  learned  Brothcis  as  to  the  substance  of 
the  case.  It  is  quite  clear  th.it  the  jjlaintiH'  was  entitleil  to  some  rennnicration.  In 
pursuance  of  the  retainer,  ho  proceeded  to  find  a  i)urchasor  for  the  land  ;  and  it  was 
only  the  [308]  defendant's  disiuelinatiou  or  inability  to  proceed  that  prevented  tlio 
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sale  Ijoing  completed.  The  phuntifi'  would  Ikivo  been  entitled  to  receive  the  commis- 
sion agreed  on,  if  the  defendant's  conduct  had  not  prevented  his  earning  it.  I  must 
confess  I  do  not  .see  why  the  jury  should  not  have  given  him  the  full  amount.  The 
learned  judge  being  dissatisfied  with  the  verdict,  there  must  be  a  new  trial,  upon  the 
terms  suggested. 

Rule  absolute  foi'  a  new  trial,  the  costs  to  abide  the  event  (a)'. 

Bird  and  Another  r.  Malzy.     Nov.  24,  1856. 

[See  Eew  v.  Hidchim,  18G1,  10  C.  B.  N.  S.  837.] 

The  court  will  not  allow  interrogatories,  under  the  51st  section  of  the  Common  Law 
Procedure  Act,  1S54  (17  &  18  Vict.  c.  125),  for  the  purpose  of  obtaining  from  the 
plaintiti'  information  which  the  defendant  has  the  means  of  obtaining  from  his  own 
agents. — Discovery  of  documents  under  s.  50. 

This  was  an  action  against  the  defendant  for  not  delivering  according  to  contract  a 
large  quantity  of  iron  shipped  by  him  in  this  country  at  difterent  times  between  the 
months  of  January  and  June  last,  for  the  purpose  of  being  conveyed  for  the  plaintiffs 
to  certain  ports  in  the  Baltic.  The  complaint  on  the  part  of  the  plaintiffs  was,  that 
the  iron  so  shipped  was  deficient  in  quantity  and  quality.  By  the  terms  of  the  con- 
tract, the  iron  was  to  be  carried  at  the  plaintiff's'  risk.  The  plaintiffs  furnished  the 
form  of  the  bills  of  lading  on  the  occasion  of  each  shipment,  effected  and  paid  the 
insurance  and  freight ;  and  the  price  of  each  cargo  of  iron  was  payable  and  paid  by 
the  plaintiffs  upon  receipt  of  the  bill  of  lading  for  such  cargo  duly  signed  liy  the 
captain. 

Upon  affidavits  setting  foi'th  the  above  facts,  and  also  [309]  stating,  that  the  depon- 
ent believed,  that,  in  order  to  l)e  duly  prepared  for  the  trial  of  the  cause,  it  was  necessary 
that  he  should  obtain  information  as  to  how  and  by  whom,  and  when  and  under 
whose  superintendence  the  iron  was  unloaded  at  the  said  several  ports,  and  when  and 
where  and  liy  whom  it  was  first  weighed  and  examined,  and  whether  the  whole  or 
any  and  what  part  of  the  freight  was  paid  to  the  captains  or  owners  of  the  said  ships 
according  to  the  tenor  of  the  several  bills  of  lading,  together  with  such  other  informa- 
tion respecting  the  iron,  and  the  discliarging  thereof,  as  was  required  from  the 
plaintiffs  liy  the  proposed  interrogatories  ;  that  the  defendant  had  no  means  of  obtain- 
ing the  information  he  sought,  otherwise  than  from  the  plaintiff's  themselves  ;  that  he 
believed  he  would  derive  material  Ijenefit  in  the  cause  fiom  the  discovery  sought ; 
that  it  was  not  sought  for  the  purpose  of  delay ;  that  the  deponent  was  informed  and 
believed  that  the  plaintiffs  hafl  agents  or  servants  at  each  of  the  ports  in  the  f-Jaltic 
to  which  the  iron,  the  suliject  of  the  contract  upon  which  the  action  was  brought,  was 
to  be  con\eyed,  and  that  the  iron  was  received  b}'  such  agents  or  ser\-ants  upon  its 
arrival  at  such  ports  respectively,  and  that  the  defendant  had  no  agents  or  servants 
at  any  of  the  said  ports,  and  had  nothing  to  do  with  the  iron  upon  or  after  its  arrival 
at  the  said  ports,  or  after  its  shipment ;  and  that  the  deponent  believed  that  the 
plaintiffs  had  in  their  possession  or  power  certain  letters,  certificates,  and  other  docu- 
ments which  they  recei\'ed  from  theii'  said  agents  or  servants  at  or  soon  after  the 
discharge  of  the  said  cargos  of  iron  at  the  said  ports  respectively,  which  letters, 
certificates,  and  documents  i-elated  I■especti^'ely  to  the  said  cargos,  and  to  the  dischai-ge, 
conveyance,  weighing,  and  examination  thereof  on  their  arrival  respectively  at  the 
said  ports,  and  that  he  believed  that  the  said  letters,  certificates,  and  other  docu- 
ments would  upon  inspection  furnish  valuable  and  material  infoi'mation  and  evidence 
in  [310]  support  of  the  defendant's  case,  and  would  materially  assist  him  in  preparing 
for  trial, — 

Garth  moved  for  a  rule  under  the  51st  section  (a)"^  of  the  Common  Law  Procedure 

(«)'  See  the  Common  Law  Procedure  Act,  1854,  s.  44.  "When  a  new  trial  is 
granted,  on  the  ground  that  the  verdict  was  against  evidence,  the  costs  of  the  first 
trial  shall  abide  the  event,  unless  the  com-t  shall  otherwise  order." 

(a)'^  Which  enacts,  that,  "in  all  causes  in  any  of  the  superior  courts,  by  order  of 
the  court  or  a  judge,  the  plaintiff  may,  with  the  declaration,  and  the  defendant  may, 
with  the  plea,  or  either  of  theui  by  leave  of  the  court  or  a  judge  may  at  any  other 
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Act,  1S54  (17  &  IS  \'ict.  c.  125),  c-alliiii^  upon  the  plaintiffs  to  shew  c;mse  why  tlie 
defendant  should  not  bo  at  liberty  to  deliver  to  them,  or  to  their  attorney,  interrogatories 
in  writinj;,  and  why  the  plaintiffs  should  not  within  ten  days  answer  the  questions  in 
writing,  by  affidavit,  pursuant  to  the  act, — Or,  under  s.  50,  wliy  the  plaintiffs  should 
not  answer  on  afiidavit  stating  what  documents  they  or  either  of  them  had  in  their 
possession  or  power  relating  to  the  matters  in  dispute  in  this  cause,  or  what  they 
respectivel}'  knew  as  to  the  custody  the  same  or  any  of  the  same  were  in,  and  whether 
they  or  either  of  them  objected  to  the  production  of  such  as  were  in  their  possession 
or  power,  and,  if  so,  on  what  grounds.  [Cockburn,  C.  .1.  As  to  the  first  branch  of 
the  motion,  is  not  all  you  seek  within  the  knowledge  of  your  own  agent?  The  vessels 
were  selected  by  [311]  you.  The  master,  who  is  your  agent,  must  know  as  much 
of  the  matter  as  any  body.]  If  we  knew  the  names  of  the  persons  who  unloiuled 
and  received  the  cargos,  we  might  apply  for  a  commission  to  examine  them. 
[Cockburn,  C.  J.  Have  you  asked  for  their  names?]  No.  In  allowing  interro- 
gatories under  the  51st  section  of  this  act,  the  courts  are  guided  by  the  rules  which 
govern  courts  of  equity  in  giving  discovery.  Now,  the  objects  of  courts  of  equity  in 
compelling  disco\'ery,  are  thus  stated  in  Wigram  on  Discovery,  2nd  edit.  p.  2, — "A 
bill  in  equity  generally  requires,  and  the  court  enforces,  the  answer  of  the  defendant 
or  party  complained  of  upon  oath.  An  answer  is  thus  required  and  enforced  with  a 
view  to  furnish  an  admission  of  the  case  made  by  the  bill,  either  in  aid  of  proof,  or  to 
supply  the  want  of  it,  and  to  avoid  expense."  G-recnhmu/h  v.  Ganh'.U,  1  Myliie  &  K.  90, 
100,  shews  how  extensive  is  the  jurisdiction  which  courts  of  equity  exercise  in  this 
respect.  The  Lord  Chancellor  (Lord  Brougham)  there  sa^^s  :  "  We  are  here  to  consider 
not  the  case  which  has  frequently  arisen  in  courts  of  equity,  and  more  than  once  since 
I  came  into  this  court,  of  a  party  called  upon  to  produce  his  own  communications  with 
his  professional  advisers.  How  far  he  may  be  compelled  to  do  so  has,  at  different  times, 
been  a  matter  of  controver.sy.  And  in  two  cases  before  Lord  Lyndhurst, — Hughes  v. 
Biddulph,  4  Russ.  190,  and  rent  v.  Paceij,  4  Russ.  193, — and  one  since  I  sat  here, — 
lioUoiL  V.  The  Corjiaratwu  of  Liverpool,  1  Mylne  &  K.  8S, — the  principle  has  been  acted 
upon,  that  even  the  pai-ty  himself  cannot  be  compelled  to  di.selose  his  own  statements 
made  to  counsel  or  solicitor  in  the  suit  pending,  or  with  reference  to  that  suit  when 
in  contemplation.  But  the  party  has  no  general  privilege  or  protection  :  he  is  bound 
to  disclose  all  he  knows  and  believes  and  thinks  respecting  his  own  case  ;  and  the 
.uithorities,  therefore,  are,  that  he  must  disclose  also  the  cases  he  has  laid  before 
[312]  counsel  for  their  opinion,  unconnected  with  the  suit  itself."  As  to  the  latter 
branch  of  the  rule, — the  discoveiy  of  documents, — the  defendant  is  clearly  within  the 
50th  section  (a). 

Cockburn,  C.  J.     As  regards  the  first  branch  of  the  application,  I  am  of  opinion 

time,  deliver  to  the  opposite  party  or  his  attorney  (provided  such  party,  if  not  a  body 
corporate,  would  be  liable  to  be  called  and  examined  as  a  witness  upon  such  matter) 
interrogatories  in  writing  upon  any  matter  as  to  which  discovery  may  be  sought,  and 
require  such  party,  oi',  in  the  case  of  a  body  corporate,  any  of  the  otticei's  of  such  body 
corpoi'ate,  within  ten  days  to  answer  the  i|uestions  in  writing  liy  afiidavit,  to  bo  sworn 
and  tiled  in  the  ordinary  way  ;  and  any  party  or  otlicer  omitting,  without  just  cause, 
sufliciently  to  answer  all  questions  as  to  which  a  discovery  may  be  sought  witliin  the 
above  time,  or  such  extended  time  as  the  court  or  a  judge  shall  allow,  shall  be  deemed 
to  have  committed  a  contempt  of  the  court,  and  .shall  be  liable  to  be  proceeded  against 
accordingly." 

(a)  Wliich  enacts  that  "  upon  the  application  of  cither  party  to  any  cause  or  other 
civil  proceeding  in  any  of  the  superior  courts,  upon  an  afiidavit  by  such  party  of  his 
belief  that  any  document,  to  the  production  of  which  ho  is  entitled  for  the  ]iurpose  of 
discovery  or  otherwise,  is  in  the  possession  or  power  of  the  opposite  party,  it  shall  be 
biwful  foi-  the  court  or  judge  to  order  that  the  paity  against  wliom  such  ap|ilication  is 
m.ule,  or,  if  such  ])arty  is  a  body  corpoi'atc,  that  some  ollicerto  be  named  of  such  body 
corporate  shall  answer  on  afiidavit,  stating  what  docunionts  he  or  they  has  or  have  in 
his  or  their  possession  or  power  relating  to  the  matters  in  dispute,  or  what  he  knows 
as  to  the  custody  they  or  any  of  them  are  in,  and  whether  ho  or  thoy  objects  or 
object  (and,  if  so,  on  what  gr()un<ls,)  to  the  jirodiiction  of  such  as  are  in  his  or  their 
possession  or  power;  and,  upon  such  afiidavit  being  made,  the  court  or  judge  may 
make  such  further  order  thereon  as  shall  be  just." 

C.  P.  XVI II.- 5 
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that  there  should  lie  no  rule.  It  appears  to  me  that  the  whole  of  the  information 
which  the  defendant  professe.s  to  seek  by  the  propcsed  interrogatories,  might  in  all 
probability  have  been  obtained  from  the  masters  of  the  vessels  in  which  the  iron  was 
shipped,  and  who  were  the  agents  of  the  defendant  himself.  It  does  not  appear  that 
anv  steps  have  been  taken  to  obtain  it  from  those  sources,  or  that,  failing  these,  any 
application  has  been  made  to  the  plaintiffs  to  furnish  the  defendant  with  the  names 
of  their  agents  abroad.  As  to  the  second  branch,  however,  it  seems  reasonable  that 
the  rule  should  go ;  but,  iu  order  that  there  may  be  no  nnneces.sary  delay,  I  think 
cause  should  be  shewn  at  Chambers. 

[313]  Chowder,  J.  The  defendant  evidently  had  agents  at  the  poi-ts  of  discharge, 
viz.  the  masters  of  the  vessels.  I  think  no  sufficient  ground  is  shewn  for  the  first 
pai't  of  the  motion,  the  object  of  which  seems  rather  to  obtain  a  knowledge  of  the 
plaintiff's'  evidence  than  anything  else.  That  cannot  be  allowed.  As  to  that  part  of 
the  rule,  however,  which  is  founded  upon  the  50th  section  of  the  statute,  I  think  the 
rule  should  go. 

Cresswkll,  J.  I  am  of  the  same  opinion.  The  rule  must  be  drawn  up  to  shew 
cause  to-morrow,  and  then  it  may  be  enlarged  for  cause  to  be  shewn  at  Chambers. 

Rule  accordingly  (a). 

[314]    Ix  THE  Matter  of  the  Acknowledgment  of  Julia,  the  Wife  of  Samuel 
Bradford  Vaughan.     Nov.  20,  1856. 

The  affidavit  vei-ifying  the  certificate  of  acknowledgment  of  a  deed  by  a  married 
woman  befoie  special  commissioners  under  the  3  &  4  W.  1,  c.  74,  ought  to  shew 
clearly  that  the  persons  who  purported  to  have  taken  the  acknowledgment  were  the 
commis-sioneis  named  in  the  commission. — The  court  allowed  a  defect  in  that  respect 
to  be  supplied  by  affidavit. 

A  special  commission  was  directed  to  Arthur  Seddon,  Frederick  George  Moule, 
and  Hiller  (roodman,  all  of  Melbourne,  in  the  colony  of  Austialia,  or  any  two  of  them, 
to  take  the  acknowledgment  of  Julia  the  wife  of  Samuel  Bradford  Vaughan,  pursuant 
to  the  statute  3  iV  4  W.  4,  e.  74.  The  acknowledgment  was  taken,  and  the  certificate 
signed  by  Seddon  and  Moule  ;  and  Moule  made  the  usual  affidavit  of  verification, 
stating  that  the  acknowledgment  was  made  by  Mrs.  Vaughan,  and  the  certificate  signed 
by  Seddon  and  himself  (omitting  to  state  their  residences,  as  required  by  the  rule  of 
Hilary  Term  1834),  the  commissioners  in  the  certificate  mentioned,  at  Melbourne. 

An  objection  having  been  taken,  that  there  was  nothing  in  the  affidavit  to  identify 
the  persons  signing  the  certificate  with  the  persons  named  as  commissioners, 

Phipson,-  on  a  former  day  in  this  term,  moved  for  a  rule  or  order  directing  the 
proper  officer  under  the  statute  to  receive  and  file  the  commission,  the  certificate  of 
the  taking  of  the  acknowledgment,  the  affidavit  of  verification,  and  notarial  certificate. 
He  I'eferred  to  In  re  Alice  8hau',  3  M.  &  Li.  236,  3  Scott,  647,  and  In  re  Partridi/e, 
17  C.  B.  18. 

The  Court  doubted  whether  there  was  sufficient  in  the  affidavit  verifying  the 
certificate,  to  shew  that  the  persons  who  purported  to  have  taken  the  acknowledg- 
[315]-ment  were  two  of  the  commissioners  named  in  the  commission,  and  required  an 
affidavit  to  identify  them. 

Phipson  now  produced  an  affidavit  of  one  Charles  Henry  Seddon,  of  New  Bond 
Street,  in  the  county  of  Middlesex,  which  stated  that  the  deponent  had  known  Arthur 
Seddon,  of  Melbourne  (who  was  the  deponent's  cousin),  for  the  space  of  twenty  years, 
and  was  well  acquainted  with  his  manner  and  chaiacter  of  handwriting,  having 
frequently  seen  him  write  and  sign  his  name  ;  that  he  (deponent)  had  looked  at  the 
parchment  writing  or  certificate  marked  "  B.,"  thereunto  annexed,  and  purporting  to 
be  .signed  at  the  foot  or  end  thereof  by  one  Fredei'ick  tTeorge  Moule  .and  the  said 
Arthur  Seddon  respectively  ;  and  that  he  believed  and  had  no  doubt  that  the  name 
"Arthur  Seddon"  so  set  and  subscribed  to  the  aforesaid  pai'chment  writing  or 
certificate  marked  "  B."  was  of  the  proper  handwriting  of  the  .said  Arthur  Seddon. 

He  also  produced  an  affidavit  verifying  the  signatuie  of  Moule  to  the  certificate 
and  affidavit  of  verification. 

(a)  The  rule  afterwards  came  on  before  Willes,  J.,  and  was  discharged. 
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Per  Curiam.      We  think  tliat  the  ilociiinciits  iiwiy  be  received  iiml  tiloil,  but  witli 
the  ;itH(I;ivit.s  iiuw  produced  annexed  thereto. 
Fiat. 


[316]     \V.\LMs  AND  Another  v.  Hirsch  and  Others.     Nov.  25,  1856. 

[8.  C.  -20  1..  .'.  C.  P.  72.  Distinguished,  Hirsch  v.  ///;  Tliinii,  1858,  i  C.  H.  N.  S.  575. 
Discussed,  Jtixamltr  v.  Mendl,  1870,  22  L.  T.  609.  Distinguished,  Minijie  v. 
Itailway  I'assewjcrs'  Assurance  Companij,  1881,  44  L.  T.  555.] 

By  a  contract  for  the  sale  of  a  cargo  of  linseed  cake  (paid  foi-  on  receipt  of  the  shipping 
documents),  it  was  provided  that  "any  dispute  as  to  quality,  or  as  regards  any 
question  arising  out  of  the  contract,  should  be  settled  by  arbitration  in  the  usual 
manner,  and  that  the  contract  should  not  be  void  on  that  account." — An  action 
having  been  brouglit  bv  the  buyers  to  recover  back  the  mone^'  paid,  on  the  grouml 
that  the  cargo  was  not  of  the  description  represented,  but  a  mere  spurious  imitation 
of  linseed  cake, — Quierc,  whether  the  case  was  one  in  which  the  court  had  power  to 
stay  the  proceedings,  under  the  llth  section  of  the  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125),  with  a  view  to  compel  a  reference?  But, — Held,  that, 
there  being  a  bona  fide  suggestion  of  fraud,  the  case  was  not  one  in  which  they 
would  in  the  e.xercise  of  their  discretion  enforce  the  reference. 

On  the  18th  of  July  last,  the  plaintiffs  contracted  with  the  defendants  for  the 
purchase  of  a  quantity  of  linseed  cake.     The  bought-note  was  as  follows  : — 

"London,  18th  July,  1856. 

"  Bought  this  day,  for  Messrs.  H.  &  A.  Wallis,  of  Messrs.  Hirsch,  Strother,  &  Co., 
a  cargo  con.sisting  of  about  eighty  to  one  hundred  tons  thin  oblong  Belgian  linseed 
cake,  as  per  sample  sealed  and  in  brokers'  pos.session,  at  101.  per  ton,  including  cost, 
freight,  and  insurance  to  any  safe  port  on  the  Kast  coast,  at  buyers'  option.  To  be 
shipped  from  Biussels  l)etween  the  1st  of  October  and  15th  of  November  ne.xt,  and 
paid  for  on  handing  shipping  documents,  by  cash,  less  two  months'  interest.  All  shoit 
weight  on  delivery  beyond  1  per  cent,  to  be  made  good  by  sellers.  Any  dispute  as 
to  quality,  or  as  i-egards  any  (piestion  arising  out  of  this  contract,  to  be  settled  l>y 
arbitration  in  the  usual  manner:  this  contract  not  to  be  void  on  that  account. 

"Edwards  &  E.astley,  Biokers." 

In  October  last,  the  plaintiffs  paid  to  the  defendants  10771.  6s.  9d.  in  exchange  for 
the  shipping  documents  of  a  cargo  of  linseed  cakes,  which  the  defendants  I'uprcsented 
to  consist  of  cakes  of  the  (|Uality  described  in  the  above  contract.  Finding  them, 
however,  to  be  of  a  very  infei-ior  description,  the  plaintitt's  declined  to  receive  the 
linseed  cakes,  and  bi'ought  an  action  to  recover  back  the  money  they  had  paid, 

[317]  The  defendants  took  out  a  summons  calling  upon  the  plaintitl's  to  shew 
cause  why  the  proceedings  should  not  be  stiiyed,  under  the  llth  section  (u)  of  the 

(«)  Which  enacts,  that,  "  whenever  the  paitics  to  any  deed  or  instrument  in 
writing  to  be  heieafter  made  or  executed,  or  any  of  them,  shall  agree  that  any  then 
existing  or  future  ditl'erences  between  them  or  any  of  them  shall  be  referred  to 
arbitration,  and  any  one  oi'  more  of  the  parties  so  agreeing,  oi'  any  person  or  persons 
claiming  through  or  under  him  or  them,  shall  nevertheless  commence  any  action  at 
law  or  suit  in  equity  against  the  othei'  ])arty  or  parties,  or  any  of  them,  or  against 
any  per.son  or  ])(U'sons  claiming  through  or  undei'  him  or  them,  in  I'espect  of  tiic 
matters  so  agreed  to  be  referred,  or  any  of  them,  it  shall  be  lawful  for  the  court  in 
which  action  or  suit  is  brought,  or  a  judge  thereof,  on  application  by  the  defen<lant  or 
defendant.s,  or  any  of  them,  after  a])pearance  and  before  plea  oi-  answer,  U])on  being 
.satislied  that  no  sutlicient  reason  exists  why  such  mattci's  cannot  be  or  ought  not 
to  be  referred  to  ai'bitralion  according  to  such  agreement  as  aforesaid,  and  that  the 
defendant  was  at  the  time  of  the  l>riMging  of  such  action  or  suit,  and  still  is,  ready  and 
willing  to  join  and  concur  in  all  acts  necessary  and  pro|)er  for  causing  such  matters  so 
to  be  decided  by  arbitration,  to  m.akc  a  rule  oi'  oi-der  st^iying  all  proceedings  in  such 
action  or  suit,  on  such  terms  as  to  costs  and  otherwise  as  to  such  court  or  judge  may 
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Common  IjHw  Procediiie  Act,  1854  (17  &  18  Vict.  c.  125),  on  the  ground  that  the 
parties  had,  after  the  passing  of  the  act,  by  contract  in  writing,  agreed  to  refer  the 
difference  between  them  to  arbitration,  and  no  sufficient  reason  existed  why  such 
matter  should  not  be  so  referred.  This  summons  was  heard  before  Willes,  J.,  and  the 
learned  judge  i-eferred  the  parties  to  the  court. 

Bovill,  Q.  C,  now  moved  for  a  rule  to  the  same  effect.  He  submitted  that  this 
was  a  case  precisely  within  tlie  [318]  contemplation  of  the  statute,  and  that  the  juris- 
diction of  the  court  was  not  to  be  ousted  by  a  mere  suggestion  of  fraud.  He  referred 
to  HiisselJ  V.  Pelhgrini,  28  Law  Times,  121,  where  a  charterparty  contained  a  clause, 
that,  if  any  difference  of  opinion  should  arise  between  the  paities,  cither  in  principle 
or  detail,  the  same  should  be  i-eferred  to  arbitration  :  and,  an  action  having  been 
brought  upon  that  charterparty  by  the  ship-owner  for  the  agreed  freight,  and  a  cross- 
action  l)y  the  charterer  for  damages  alleged  to  have  been  occasioned  Iw  the  unsea- 
worthiness of  the  vessel,  the  court  made  absolute  a  rule  for  a  stay  of  the  proceedings, 
under  this  section.  Lord  Campbell  there  said  :  "  This  is  in  my  opinion  a  most  salutary 
enactment  (a).  At  one  time  the  couits  had  great  horror  of  arbitration  ;  and  it  was 
even  doubted  whether  such  a  clause  as  this  in  an  agreement  was  not  altogether  illegal. 
When  there  is  a  cause  of  actions  the  courts  cannot  be  ousted  of  their  jurisdiction  :  but 
I  cannot  see  any  reason  why  parties  should  not  be  allowed  to  settle  their  disputes  in 
the  manner  which  they  consider  most  convenient,  and  why  they  may  not  agree  that 
there  shall  be  no  cause  of  action  until  an  arbitration  has  taken  place.  It  is  now  settled 
by  Averij  v.  Scott,  8  Exch.  487,  that  they  may  do  so  ;  and  this  enactment  has  for  its 
object  to  give  the  parties  the  full  benefit  which  they  might  expect  from  such  an  agree- 
ment to  refer."  And  Coleridge,  J.,  says  :  "  In  the  present  case,  there  was  an  agreement 
to  refei'  all  diflei-enees  of  opinion,  either  in  principle  or  detail.  AVho  can  doubt  that  a 
dispute  as  to  a  claim  for  freight  on  the  one  hand,  or  as  to  a  claim  for  damages  on 
account  of  the  unseaworthiness  of  the  vessel  on  the  other,  would  be  within  the  meaning 
of  the  clause  r'  [Cockburn,  C.  J.  It  certainly  strikes  me,  that,  where  the  parties 
have  agreed,  that,  in  case  of  any  difference  arising,  [319]  it  shall  be  referred,  he  who 
objects  to  the  reference  taking  place,  should  shew  good  grounds  for  the  objection, — 
something  to  make  the  reference  inequitable  or  inconvenient. 

Honyman  shewed  cause  in  the  first  instance,  upon  an  affirmation  by  one  of  the 
plaintiffs,  which  stated,  that,  some  time  after  the  contract  was  entered  into,  the 
plaintifls  were  applied  to  by  Edwards  it  Eastley,  the  brokers  who  made  the  contract, 
and  requested  to  accept  other  and  inferior  linseed  cakes  under  the  contract,  at  a  pro- 
portionate reduction  in  price  ;  that  they  refused  to  consent,  and  said  that  inferior 
linseed  cakes  would  be  wholly  useless  to  them,  inferior  cakes  not  being  saleable  in  the 
district  in  which  they  carried  on  their  business  ;  that,  in  October  last,  the  defendants 
offered  to  deliver  to  the  plaintiffs  shipping  documents  of  a  cargo  which  the  defendants 
represented  to  con.sist  of  linseed  cakes  of  the  quality  described  in  the  contract ;  that, 
relying  upon  such  representation  of  the  defendants,  the  plaintiffs  paid  them  10771. 
6s.  9d.,  being  the  amount  of  the  invoice  delivered  by  the  defendants  in  respect  of  the 
goods  comprised  in  the  said  shipping  documents  ;  that,  upon  the  ship's  arrival,  the 
plaintiffs  discovered  that  the  greater  portion  of  the  cargo  consisted  of  very  inferior 
goods,  not  linseed  cakes  at  all,  but  a  spurious  imitation  thereof  ;  that,  under  these 
circumstances,  the  plaintiffs  brought  an  action  to  recover  back  the  money  so  paid  by 
them  in  exchange  for  the  shipping  documents,  offering  to  return  the  goods  ;  and  that 
they  (the  plaintiffs)  believed  that,  at  the  time  the  defendants  so  invoiced  the  goods  to 
them,  and  represented  them  to  be  in  accordance  with  the  contract,  they  knew  that 
the  same  were  an  inferior  article,  and  were  in  fact  the  ^■e^y  goods  which  the  plaintiffs 
had  refused  to  receive. 

[320]  This  is  not  a  case  in  which  the  court  has  the  power  under  the  11th  section 
of  the  act  to  coerce  the  plaintiffs  into  a  reference  :  and,  if  it  were  a  case  in  which  the 
court  had  a  discretion,  they  would  not  under  the  circumstances  exercise  it  in  the 
defendant's  favour.  This  is  not  a  mere  dispute  as  to  the  quality  of  the  article  con- 
tracted for :  nor  is  it  a  dispute  regarding  any  question  arising  out  of  the  contract. 
The  clause  in  question  was  introduced  for  the  purpose  of  obviating  the  difficult}'  which 

seem  fit :  Provided  always  that  any  such  rule  or  order  may  at  any  time  afterwards  be 
discharged  or  varied  as  justice  may  require." 

{a)  It  is  understood  to  have  been  his  lordship's  own  creation. 
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occurred  in  lI'iKlrr  v.  Sliili::i,  17  C.  B.  Gil).  Here,  the  plaiiititt's  arc  suing  in  respect 
of  something  nltogether  .apart  from  the  contract.  They  complain  of  fraud  :  they  s;iy, 
not  only  that  the  article  tendered  to  them  does  not  satisfy  the  contract,  but  is  a 
spurious  imitition  of  the  thing  contracted  for ;  hut  also  that  it  is  the  very  aiticlc 
which  had  already  been  oll'cred  to  them  at  a  reduced  price,  and  rejected  by  them. 
[Crowder,  .).  Are  we  to  take  it  upon  youi-  affidavit  that  there  is  such  gross  fraud 
here  that  the  subject  matter  of  the  action  is  not  within  the  contract  at  allT]  Even  if 
it  Ijc  a  matter  arising  out  of  the  contract,  this  is  not  a  case  for  the  exercise  of  the 
discretion  given  by  the  11th  section.  It  is,  in  truth,  not  a  matter  which  the  ])arties 
iiavc  agreed  to  refer.  [Ciowder,  J.  It  would  be  an  ea.sy  mode  to  get  rid  of  a  contract 
to  refer,  to  say  that  you  intend  to  impute  fraud.]  Fraud  is  hardly  a  matter  which 
the  court  would  feel  disposed  to  refer  to  two  brokers,  each  of  whom,  it  is  well  known, 
assumes  that  he  is  the  agent  of  the  party  naming  him.  It  is  evidently  much  more 
convenient  that  such  a  question  should  be  submitted  to  a  jury. 

Bovill,  Q.  C,  in  support  of  the  motion.  Any  di.spute  as  to  the  quality  of  the 
linseed  cake  clearly  was  a  matter  which  was  intended  to  be  the  subject  of  a  I'eference. 
The  oidy  ground  upon  which  the  plaintill's  seek  to  evade  [321]  this  part  of  their  con- 
tract is,  that  the  quality  of  the  article  was  bad,  and  that  the  defeudauts  knew  it. 
Surely  that  is  no  sufficient  reason  why  the  case  should  be  taken  out  of  this  most 
useful  enactment. 

CoC'Ki'.UKN,  C.  J.  I  til  ink  we  should  be  extremely  reluctant  to  interfere  to  pre- 
vent the  full  licnetit  of  the  enactment  in  question,  where  the  paities  have  in  writing 
agreed  expressly  that  the  differences  between  them  shall  be  submitted  to  arbitration. 
But,  at  the  same  time,  as  the  act  of  parliament  has  given  us  a  discretion  to  enforce 
the  reference  or  not  as  we  may  deem  it  expedient,  it  is  incumbent  on  us  to  look  at  all 
the  circumstances,  in  order  to  see  whether  or  not  the  party  objecting  to  the  reference 
has  made  out  a  case  to  wai-rant  us  in  limiting  the  operation  of  the  agreement  to  refer. 
In  this  case  I  thiidc  the  objection  is  well  founded.  It  cannot  be  supposed  that  the 
parties  contomplateil  to  refer  a  case  of  fraud.  The  plaiiititt's  never  could  have  imagined 
that  the  defendants  would  have  attemi)ted  to  palm  oH'  ujjou  them  something  altogether 
foreign  to  the  contract.  The  aflidaxits  suggest  that  the  plaintill's  bona  fide  believe 
that  a  gross  fraud  has  been  attempted  to  be  practised  upon  them.  The  question  is 
not  one  of  mere  difference  of  ([uality  ;  but  whether  the  thing  delivered  is  not  a  spurious 
article,  and  one  which  had  already  been  tendered,  and  rejected.  I  must  say  I  do  not 
think  that  is  at  all  a  fit  question  for  a  reference  to  two  brokers.  It  ought  to  be  sub- 
mitted to  a  jury.  I  therefore  think  this  is  a  case  in  which  we  may  very  .safely,  in  the 
exercise  of  the  discretion  given  us  by  the  act,  refuse  the  rule. 

WiLLl.VMS,  J.  I  am  of  the  .same  opiin'on.  The  plaintill's  have  by  their  altiriuation 
pledged  themselves  that  this  action  is  fouudeil  on  fraud.  I  doubt  whether  [322]  the 
terms  of  this  contract,  large  as  they  are,  were  ever  intended  to  meet  such  a  case  as 
that.  And,  if  it  bo  a  matter  foi'  the  exercise  of  our  discretion,  I  am  clearly  of  opinion 
that  the  triliunal  proposed  is  not  the  proper  one  to  entertain  it. 

Ckijwdkk,  J.  It  is  unnecessary  to  decide  whi^lher  or  not  the  1 1th  section  of  the 
Common  Law  Procedure  Act,  lS."(i,  contemplated  such  a  case  as  this.  I  agree  with 
my  Lord  and  my  Brother  Williams,  that,  in  the  exercise  of  our  discretion  under  that 
section,  we  m.ay  ])roperly  decline  to  grant  this  application.  The  affidavit,  which  is 
bona  fide  made,  shews  that  the  (piestion  to  be  tried  is  entirely  one  of  fraud,  and  there- 
foie  that  a  jury  will  be  the  fittest  tribunal  to  which  to  submit  it. 

\ViLhE.s,  J.  I  am  of  the  same  opinion.  It  may  po.ssibly  turn  out  at  the  trial  that 
a  question  may  arise  which  would  have  been  better  disposed  of  by  arbitrators.  Hut 
there  is  some  ground  for  saying  that  a  question  is  likely  to  arise  which  a  jury  would 
be  more  competent  to  deal  with.  Brokers  wouhl  naturally  shrink  from  a  charge  of 
fraud  made  against  a  person  in  the  market.  The  rule  must  be  re-fused  ;  liut,  as  the 
c;i.se  comes  here  by  a  sort  of  arrangement  that  the  summons  before  me  should  be 
treated  as  a  rule  nisi,  the  costs  of  the  application  should  be  costs  in  the  cause. 

liule  refused. 
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[323]     In  the  Matter  of  the  Acknowledgment  of  Sarah,  the  Wife  of 
William  Chandler.     Nov.  25,  1856. 

[S.  C.  6  W.  R.  122.     See  In  re  Cohlwell,  1875,  L.  K,  10  C.  P.  668.] 

The  court  allowed  a  special  commission  for  taking  the  acknowledgment  of  a  married 
woman  in  America,  the  certificate  of  the  taking  thereof,  and  the  affidavit  of  verifi- 
cation, to  be  filed  by  the  proper  otticer  pursuant  to  the  3  &  4  W.  4,  c.  74,  s.  85,  not- 
with.standing  that  there  was  a  slight  defect  in  that  part  of  the  affidavit  which 
negatived  the  interest  of  the  commissioners,  and  that  the  jurat  did  not  .shew  where 
the  affidavit  was  sworn. 

A  special  commission  was  dii-ected  to  Washington  H.  Huling,  P.  T.  Clarke,  and 
Don  A.  Pease,  to  take  the  acknowledgment  of  Sarah,  the  wife  of  William  Chandler, 
at  Sylvania  Township,  Lucas  County,  Ohio.  The  acknowledgment  was  taken  before 
the  three  commissioners,  and  all  of  them  signed  the  certificate.  The  affidavit  verify- 
ing the  certificate  was  made  by  Washington  li.  Huling,  who  stated  that  "  to  the 
best  of  liis  knowledge  and  belief  the  said  P.  T.  Clarke  and  Don  A.  Pease  are  not 
in  any  manner  interested  in  the  transaction  giving  occasion  for  such  acknowledg- 
ment," &c.  The  jurat  was  as  follows : — "  Sworn  and  subscribed  before  me  and  in 
my  presence,  this  4th  day  of  October,  in  the  year  of  our  Lord  1856.  (Signed) 
P.  T.  Clarke,  justice  of  the  peace  of  Sylvania  Township,  Lucas  County,  Ohio." 

The  notarial  certificate  stated  that  the  affidavit  was  sworn  on  the  4th  of  October, 
1856,  at  Sylvania,  Lucas  County,  Ohio,  and  that  P.  T.  Clarke  was  a  justice  of  the 
peace,  and  duly  qualified  to  administer  oaths. 

The  case  had  been  twice  before  Cresswell,  J.,  at  Chambers,  upon  an  application  that 
the  officer  undei-  the  .3  &  4  W.  4,  c.  74,  might  be  dii'ccted  to  receive  and  file  the 
documents  :  but  the  learned  judge  declined  to  make  an  order. 

Atkinson,  Serjt.,  now  moved  for  the  direction  of  the  court.  The  objections  taken 
were  two, — first,  that  the  affidavit  of  verification  merel}'  stated  that  "  Clarke  and  Pease 
were  not  interested  in  the  transaction,"  which  meant  that  they  wei'e  not  jointly 
intei'ested,  and  would  [324]  be  perfectly  true  if  each  of  them  was  separately  interested, 
— secondly,  that  the  affidaxit  was  defective,  inasmuch  as  the  jurat  did  not  shew  where 
it  was  sworn.  The  first  objection  clearly  is  not  one  to  which  the  court  would  be  dis- 
posed to  yield.  And,  as  to  the  second,  the  place  of  residence  of  the  functionary 
before  whom  the  affidavit  is  sworn,  is  given  ;  and,  at  all  events,  all  difficulty  is 
removed  by  the  notarial  certificate,  which  would  be  filed  with  the  affidavit,  and  which 
states  when,  where,  and  before  whom  the  affidavit  was  made. 

Per  Curiam.  We  think  there  is  not  sufficient  weight  in  either  of  the  objections, 
to  justify  us  in  refusing  to  permit  the  documents  to  be  filed. 

Fiat"(a). 

End  of  Michaelmas  Term. 


[325]  CASE.S  Argued  and  Decided  in  the  Court  of  Common  Pleas,  at  the 
SiiTiNG.s  in  Banco  after  Michaelmas  Term,  in  the  Twentieth  Year  of 
the  Reign  of  Victoria. 

The  Judges  present  were, — Cresswell,  •!.,  Williams,  J.,  and  Crowder,  J. 
Minor  v.  The  London  and  North- Western  Railway  Company.     Dee.  2,  1856. 

[S.  C.  26  L.  J.  C.  P.  39 ;  2  Jur.  N.  S.  1168 ;  5  W.  R.  122.     Referred  to, 
La  Bourgoym,  [1899]  P.  6;  [1899]  A.  C.  431.] 

A  railway  company  does  not  ''carry  on  busine.ss  "  (within  the  meaning  of  the  9  &  10 
Vict.  c.  95,  s.  128,)  at  a  receiving-house  or  booking-office  kept  by  an  agent  for  the 
receipt  and  booking  of  parcels  and  packages  for  all  the  railways  generally. 

This  was  an  action  charging  the  defendants  as  common  carriers  of  goods  for  hire 

(d)  See  In  re  OIkrtau,  15  C.  B.  796. 
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from  Loiulon  to  Bradford,  for  tho  loss  of  a  box  of  artificial  flowers  belonging  to  the 
plaintiff,  which  had  been  delivered  to  and  received  by  the  defendants  for  the  i)ur])ose 
of  Ijciiig  carried  by  them  from  London  to  Bradford. 

At  the  trial  before  Jervis,  G.  J.,  at  the  sittings  in  Middlesex  after  hist  Trinity 
Term,  the  jnry  retui-ned  a  verdict  for  the  [)laintitt'  with  51.  damages,  the  defendants 
deli\ering  up  to  the  plaintitf  tho  bo.x  of  flowers  in  court,  which  was  proved  to  l)e  of 
the  value  of  Si.  1  Is. 

Upon  an  attidavit  stating  that  the  goods  the  subject  [326]  matter  of  this  action 
were  booked  to  and  for  the  deft^iidants  and  delivered  to  them  at  the  receiving-house  of 
Messrs.  I'ickfoi-d  &  Co.,  who  then  were  the  agents  of  the  defendants,  at  their  booking- 
office  in  Union-street,  Southwark,  and  within  the  district  of  the  South  wark  county-court 
of  Surrey,  and  such  delivery  was  the  delivery  mentioned  in  the  declaration,  and  proved 
at  the  trial ;  that  the  defendants  neglected  to  deliver  at  Bradford,  in  Yorkshire,  which 
is  within  the  jurisdiction  of  the  Bradford  county-court  of  Yorkshire,  and  that  the  non- 
delivery of  the  .said  goods  at  Bi-adford  was  the  breach  laid  in  the  declaration  in  respect 
of  which  the  damages  were  recovered  ;  and  that  the  defendants  do  not,  and  never  did 
either  reside  or  carry  on  liusiness  within  the  jurisdiction  of  either  the  said  Southwark 
county-court  or  the  Bradford  county-court. 

Horn,  in  Michaelmas  Term  last,  obtained  a  rule  calling  on  the  defendants  to  shew 
cause  why  the  plaintifl'  should  not  recover  his  costs  of  the  action,  pursuant  to  the 
If)  (t  I'i  Vict.  c.  54,  s.  i.  He  submitted  that  the  whole  cause  of  action  did  not  arise 
within  the  jurisdiction  in  which  the  defendants  carried  on  their  liusiness,  for  that  the 
"cause  of  action  "  consists  of  the  contract  and  the  breach  :  Il'ildi'  v.  Sheridan,  21  Law 
Journ.,  Q.  B.  260. 

Bovill,  Q.  C.,  and  (4itt'ard,  shewed  cause,  upon  an  afHdavit  of  a  clerk  to  Messrs. 
Piekford  &  Co.,  stating  that,  at  the  time  the  cause  of  action  arose,  he  was  in  the 
employ  of  Piekford  it  Co  ,  at  their  office  in  Union  Street,  Southwark ;  that  Piekford 
&  Co.  acted  as  the  agents  for  the  defendants  in  respect  of  goods  conveyed  by  their 
luggage-trains,  and  that  public  notice  of  that  fact  appealed  in  the  office  in  Union 
Street ;  that  the  company  carried  on  their  business  as  carriers  at  the  said  oHice  in 
Union  Sti-eet,  Southwark,  though  not  the  whole  of  [327]  their  business,  they  having 
several  other  places  where  they  also  carried  on  business  ;  tliat  the  said  office  in  Union 
Street  was  one  of  the  receiving-houses  of  the  company  as  carriei-s,  where  they  received 
goods  to  be  carried  by  their  luggage  trains  ;  that,  whilst  the  deponent  was  acting  as 
such  clerk  in  L'nion  Street,  he  was  in  the  daily  hal]it  of  receiving  goods  for  the  defen- 
dants there  to  be  conveyed  on  the  defendants'  lines  of  railway,  and  of  giving  receipts 
to  the  senders  of  the  goods  for  and  on  behalf  of  the  company,  and  that  many  letters, 
notices,  and  other  papers  directed  to  or  intended  for  the  company  were  during  that 
time  left  at  the  .said  office  in  Union  Street,  and  received  by  the  deponent  and  the 
other  clerks  there  for  and  on  behalf  of  the  company  ;  that  the  box  of  goods  in  ipiestion 
in  this  action  was  received  and  a  receipt  for  the  .same  given  by  anothei'  clerk  of 
Piekford  ifc  Co.  for  and  on  behalf  of  the  company,  and  that  the  box  was  in  due  course 
foiwarded  from  the  .said  office  to  another  i)la('e  where  the  defendants  also  carried  on 
their  business  as  cari'iers  ;  that  the  saifl  Union  Street  office  of  the  said  Piekford 
ife  Co.,  and  where  the  defendants  cari'ied  on  their  business,  was  within  the  district 
and  jniisdiction  of  the  Southwark  county-court  of  Surrey  ;  and  that  the  contract 
which  formed  the  subject  of  the  action  for  the  carriage  of  the  said  box  to  Bradford, 
was  made  at  the  .said  ofiice  in  Union  Street  upon  the  occasion  of  its  being  received 
there  by  the  said  clerk  as  aforesaid. 

The  only  question  is,  whether  the  defendants  carried  on  their  business  in  Union 
Street,  Southwai'k  :  9  ife  10  Yiet.  c.  95,  s.  60.  Now,  they  can  only  carry  on  bu.siness 
by  means  of  agents  ;  and  it  is  sworn  that  the  ofiice  in  Union  Street  is  one  of  tho 
places  where  their  business  is  carried  on  through  the  agency  of  I'ickford  iV  Co.  :  and 
the  plaintiff  recovered  ujKjn  the  footing  thai  the  delivery  of  the  box  at  that  place  was 
a  deli\cry  to  the  com|)any.  [Cockbnrn,  C'.  .1.  Ls  the  ()ffi(^c  in  Union  Street  the  office 
[328]  of  the  company  f  And  ;ire  the  people  employed  there  the  servants  of  the 
company  .'I  No  doulit,  the  office  is  one  where  Piekford  iV.  Co.  receive  goods  for  all 
the  railway  com|)anies  ;  it  is  not  a  pl.ice  where  goods  ■aw.  received  exclusively  foi-  the 
defcnilants'  railway  ;  noi'  arc  the  persons  employed  there  the  servants,  in  the  ordinary 
sense,  of  the  company.  But  it  is  a  place  where  the  liusiness  of  the  comjiany  is  carried 
on  liy  I'ickford  &  Co.  a.s  their  agents:  ami  Ihc  nutice  icquirod  by  the  carriers' act, 
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11  G.  4  &  1  "W.  4,  c.  68,  is  stuck  up  there.  A  corporation  "dwells"  at  the  place 
where  its  business  is  carried  on  :  Taylor  \.  The  Crmcland  Gas  and  Coke  Cmnpani/,  10 
Exeh.  288,  n.,  24  Law  J.,  Exch.  233.  [Crowder,  J.  That  does  not  advance  j'our 
argument  much.  Where  does  this  company  cany  on  its  business  ?]  At  Euston 
Square,  in  Union  Street,  South wark,  and  at  every  other  place  where  goods  are  received 
for  them  by  their  agents.  [Williams,  J.  ^Vould  service  of  a  summons  or  an  order  upon 
the  company  at  the  place  in  question  be  good  ser\'ice  !]  It  is  submitted  that  it  would  ; 
service  at  "  the  place  of  business  "  being  by  the  rules  sufficient  (c/).  [Cockburn,  C.  J. 
[329]  Could  a  manufacturer  at  Manchester  be  said  to  carry  on  business  at  the  ware- 
house of  his  agent  in  London  ]]  He  might.  In  Stephens  v.  Dtrry,  16  East,  147,  where 
a  question  arose  under  the  London  court  of  requests  act,  39  it  40  G.  3,  c.  civ.,  as  to 
whether  a  husband  domiciled  in  Middlesex,  where  his  wife  carried  on  business,  though 
he  was  employed  as  a  clerk  in  tlie  office  of  solicitors  in  London,  was  privileged  to  be 
sued  only  in  London  for  a  debt  under  51.,  as  a  person  "seeking  his  livelihood"  there, 
— Le  Bhuic,  J.,  said  ;  "This  person  may  fairly  be  said  to  seek  his  livelihood  where  he 
resides  with  his  wife  in  Middlesex  ;  for,  the  ti-ade  caixied  on  by  her  agency  is  his 
trade."  Who  is  liable  in  respect  of  contracts  made  at  this  place, — Pickford  &  Co., 
or  the  compan}'  I  The  persons  dealt  with  clearly  are,  the  company,  and  not  Pickford 
&  Co.  [Cockburn,  C.  J.  Is  there  anything  at  the  office  to  indicate  to  persons  coming 
there  that  they  are  directly  dealing  with  the  company  ?  Are  Messrs.  Pickford  &  Co. 
authorised  to  make  contiacts  foi'  the  company  !]  It  appears  from  the  affida\'it  of  Pickford 
tfe  Co.'s  clerk,  that  receipts  are  given  there  in  the  name  of  the  company.  [Cockbiun,  C.  J. 
That  would  be  so  if  Pickford  &,  Co.  wei'e  authorised  as  agents  of  the  compan\'.  Are 
Pickford  &  Co.  in  fact  put  forward  as  the  per.sons  contracting,  though  as  agents  for 
the  company  ?]  It  would  seem  that  they  ai-e.  In  Mitchell  v.  Hender,  23  Law  J., 
(^.  B.,  273,  the  defendant  was  a  surgeon,  apothecary,  and  accoucheur,  residing  at 
Callington,  in  the  district  of  the  county-court  of  Liskeard.  He  daily  attended 
persons  seeking  his  advice,  residing  in  the  district  of  the  Launceston  county-court : 
and  it  was  held,  that  he  "carried  on  his  business"  within  the  jurisdiction  of  the 
Launceston  county-court,  within  the  meaning  of  the  9  &  10  Vict.  c.  95,  s.  128. 

Horn,  in  support  of  his  rule.  This  is  clearly  a  case  [330]  of  concurrent  jurisdiction. 
Every  reasonable  intendment  will  be  made  to  prevent  the  exclusion  of  the  plaintift'  from 
the  light  of  suing  in  the  superior  court.  It  is  not  every  agency  that  constitutes  a 
carrying  on  of  business.  "Ke.sidence"  or  "dwelling,"  and  "carrying  on  business,"  in 
this  act,  are  almost  identical.  Mitehell  v.  Hender,  23  Law  J.,  Q.  B.,  273,  is  i-ather  an 
authority  in  favour  of  the  plai]ititf.  The  defendant  there  was  also  a  partner  in  a  mine 
worked  on  the  cost-book  principle  in  the  district  of  the  Launceston  county-court :  he 
never  attended  to  the  mine  personally,  but  the  business  was  conducted  by  an  agent: 
and  the  court  inclined  to  think  that  he  did  not  carry  on  the  business  of  a  miner  within 
the  jurisdiction  of  the  Launceston  county-court,  within  the  meaning  of  the  statute. 
"I  do  not  think,"  says  Coleridge,  J.,  "that  it  would  be  enough  for  a  man  who  never 
came  near  the  place,  to  carry  on  business  by  an  agent.  Dwelling  must  be  a  personal 
act :  and  so,  I  think,  must  the  carrying  on  business  be."  Here,  no  personal  act  was 
ever  done  by  the  defendants  at  the  office  in  Union  Street.  [Cockburn,  C.  J.  As 
applied  to  a  corporation,  what  is  a  personal  act'?]  An  act  done  by  their  secretary  or 
clerk  or  other  servant.  This  place,  in  truth,  is  a  mere  receiving  or  booking-office, 
where  Pickford  &  Co.  receive  goods  on  behalf  of  all  the  railways.  In  Shieh  v.  Rait, 
1  C.  B.  116,  18  Law  J.,  C.  P.,  120,  it  was  held,  that  one  who  resides  in  Scotland,  and 

(a)  By  s.  45  of  the  rules  framed  pursuant  to  the  19  &  20  Vict.  c.  108,  s.  32,  it  is 
provided  that  "the  service  of  the  summons,  except  in  the  cases  hereinafter  specially 
provided  for,  shall  be  either  personal,  or  by  delivering  the  same  to  some  person,  appar- 
ently sixteen  years  old,  at  the  house  or  place  of  dwelling  or  place  of  business  of  the 
defendant ;  but  no  place  of  business  shall  be  deemed  the  place  of  business  of  the 
defendant,  unless  he  shall  be  the  master  or  one  of  the  masters  thereof."  And  s.  51 
pro\ides  that  " the  service  of  the  summons  may  be  eifected  on  a  railway  company  or 
other  corporation  by  delivering  the  summons  to  a  secretary,  station-master,  or  clerk 
of  the  defendant,  at  any  station  or  office  of  the  defendants  within  the  district  of  the 
court  in  which  the  summons  is  to  be  served."  The  order,  being  the  judgment  of  the 
court,  it  seems,  need  not  be  served  at  all:  Eh/  v.  Moule,  5  E.xch.  918,  20  Law  J., 
Excli.  29;  Rohinsm  v.  Uell,  12  C.  B,  191,  21  Law  J.,  C.  P.,  155. 
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carries  on  business  in  Loiidoii  Ijy  means  of  an  agent,  is  not  lioimd  U>  sue  in  the  city 
small  delits  couit  establislieil  undci-  the  iO  I'fe  1 1  Vict.  c.  Ixxi.,  for  a  debt  not  exceeding 
201.  Residence  mid  carrying  on  Imsiness,  for  the  purpo.se  of  this  act,  are  synonj'mous. 
Could  it  be  .said  that  an  attorney  at  Exeter  carries  on  business  in  London,  because  a 
])ortion  of  his  liusine.ss  is  I'onducted  by  his  London  agent?  These  people  have  agents 
in  every  town  through  or  near  which  their  railway  passes :  where  [331]  are  they  to 
be  sued  !  They  pay  no  rent  for  the  othce  in  Union  Street.  In  no  sense,  therefore, 
can  it  be  said  to  be  their  place  of  business.  They  carry  on  their  business  in  London 
at  the  tei-minus  in  Kuston  Square. 

Cockburn,  G.  J.  The  point  inxohed  in  this  case  is  one  of  some  nii-ety,  therefore 
we  will  take  a  little  time  to  consider  it  and  to  look  into  the  affidavits. 

Cur.  adv..vult. 

WlI.I.IA.MiS,  .J.,  now  delivered  the  judgment  of  the  couit : — 

This  was  a  i-ule  calling  upon  the  defendants,  the  London  and  Noith  Western 
K'ailway  Company,  to  shew  cause  why  the  plain titf  should  not  have  his  costs  of  suit, 
under  the  County  Court  Act  of  15  &  16  Vict.  c.  5-1,  s.  4.  The  rule  came  on  to  be 
argued  on  the  last  day  of  Michaelmas  Tei'm,  before  Cockburn,  G.  J.,  my  Brothers 
Crowder  and  Willes,  and  myself. 

Having  considered  the  case,  the  court  is  of  opinion  that  the  defendants  did  not 
cirry  on  business  in  the  borough  of  Southwark,  at  the  office  of  Messrs.  Pickford  ife  Go., 
within  the  meaning  of  the  act  of  parliament  in  question  ;  for,  that  the  only  business 
carried  on  at  that  office  was  that  which  Pickford  &  Co.  themselves  cari'ied  on  there, 
viz.  the  business  of  railway  agency  to  the  defendants  and  several  other  companies. 

The  ride  must,  therefore,  be  made  absolute. 

Rule  absolute. 


[332]    CowDELL  V.  Neale.     Dec.  2,  1856. 

[S.  C.  26  L.  J.  C.  P.  .37  ;  2  Jur.  N.  S.  1248.] 

The  mere  fact  that  an  action  is  pending  upon  an  attorney's  bill  does  not  give  a  common 
law  judge  jurisdiction  to  refer  the  bill  for  taxation  after  the  lapse  of  a  year,  without 
special  circumsUmccs. — Whethei-  charges  for  attendances,  ifec,  in  attempting  to  pro- 
cure bail  for  a  person  who  has  been  committed  by  a  single  magistrate  for  a  breach 
of  the  peace,  constitute  charges  foi-  business  done  in  a  court  of  law,  so  as  to  enable 
a  juilge  to  refer  the  bill  for  taxation, — quiere  1 

This  was  an  action  upon  an  attorney's  bill  for  business  done  for  the  defendant  in 
the  months  of  January,  Febrnaiy,  and  Maich,  1853.  The  bill  was  duly  delivered  in 
May,  1853,  amounting  to  251.,  and  the  action  was  commenced  on  the  29th  of  September 
last.  Notice  of  trial  was  given,  and  the  cause  set  down  for  the  second  sitting  in  the 
last  term.  On  the  13th  of  Noveml)er,  the  defendant  took  out  a  summons  to  tux  the 
bill,  which  summons  came  on  to  be  heard  before  Willes,  J.,  on  the  following  day,  when, 
notwithstanding  it  was  objected  on  the  part  of  the  plaintiff  that  tlu^  bill  was  not  tax- 
al)lc,  inasnnich  as  it  had  been  delivered  more  than  twelve  months,  and  there  were  no 
special  circumstances  shewn,  so  as  to  bi-ing  the  case  within  the  exception  in  the  37th 
section  of  the  6  &  7  Vict.  c.  7-3,  and  that  there  was  no  item  in  the  bill  for  any  liusincss 
done  in  any  court  of  law,  and  therefore  no  jurisdiction,  the  learned  judge  made  the 
order,  conceiving  that  the  fact  of  the  pendency  of  an  action  upon  the  bill  gave  him 
jurisdiction. 

The  bill  was  a  bill  of  charges  in  respect  of  business  done  by  the  plaintiff  for  the 
defendant,  in  attempting  to  procure  liail  foi-  him,  he  having  been  committed  by  a 
magistrate  to  Leicester  gaol  on  a  charge  of  having  committed  a  breach  of  the  peace. 
The  bill  conUiineil,  amongst  others,  the  following  items  :— 

1853.  .£    .s.    d. 

Jan.  24.  Attending  youi'  messenger  at  11.,  on  his  iutniiniug 
me  of  your  commitment,  aiul  )'()ur  re(|uesting  me 
to  see  vou  at  Leicester  gaol  to-morrow  .         0     6     8 

[333] 

.Ian.  21).      1  )rawing  notic('  of   b.iil  lo  ni.agistrate,  and    i  lu'   Kev. 

Tliom;is  Neale,  the  complainant       .  .  .050 

C.  P.  xviii.-.j* 
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£     s.     d. 

Thiee  fair  copies  for  service  .  .  .  .         0     •!     6 

Long  attendance  on  you  in  gaol,  procuring  your  signa- 
ture to  notices,  and  conferring  as  to  bail,  and  the 
indemnity  to  l>e  gi^■en,  when  you  wished  me  to  go  to 
Armitage,  and  see  Mr.  T.  B.,  your  trustee,  thereon  0  13  4 
Feb.  1.  Journey  to  Armitage,  and  thence  toB.,  to  see  Mr.  B. 
as  requested,  anrl  attending  him  in  conference  as 
to  the  amount  of  mortgages  and  incumbrances  on 
your  reversionary  property,  and  the  notices  he 
had  received  thereof  .  .  .  .         2     :2     0 

Paid  travelling  expenses,  railway  fare,  chaise  hire,  32 

miles  and  back        .  .  .  .  .  1   12     6 

2.     Journey  to  Leicester,  to  attend  before  magistrate  with 

bail  for  you  .  .  .  .  .220 

Paid  J.  V.  and  T.  P.,  proposed  sureties,  for  loss  of 
time,  going  to  Leicester  and  back,  when  bail  was 
opposed  and  refused  .  .  .  .         0  1.5     U 

Paid  travelling  expenses  of  self  and  proposed  sureties 
to  and  at  Leicester  and  back,  14  miles  (no  railway 
or  coach)     .  .  .  .  .  1      7     (J 

21.     Letter  to  T.  F.  and  G.  G.  S.,    wishing  to  know  if 

they  would  ser\e  you  in  becoming  your  sureties  .         U     7     0 

Holl,  in  ]Slichaelmas  Term,  obtained  a  rule  nisi  to  rescind  that  order,  on  the 
grounds  ah'cady  urged  at  Chambers.  He  referred  to  Bu^h  v.  Sai/er,  8  Scott,  N.  R. 
7.56,  7  M.  &  G.  1027,  2  D.  &  L.  602,  where  it  was  held  that  the  statute  6  &  7  Vict, 
c.  73,  s.  37,  gives  no  jurisdiction  to  a  judge  of  a  court  of  law  to  refer  to  taxation  a 
bill  [334]  for  business  no  pait  of  which  has  been  transacted  in  any  court  of  law  or 
equity,  although  an  action  may  be  pending  therein  (a). 

Hayes,  Serjt.,  on  a  subsequent  day,  .shewed  cause.  Under  the  6  &  7  Vict.  c.  73, 
s.  37,  all  charges  in  an  attorney's  or  solicitor's  bill  are  taxable :  it  is  only  a  question 
of  jurisdiction.  [Willes,  J.  l"  thought  Dagkt/  v.  Kentii^h,  2  B  &  Ad.  411,  1  Dowl. 
P.  C.  330,  had  been  overruled.  I  Knd,  however,  that  that  is  not  so.  In  order  to 
found  the  jurisdiction,  t-vo  things  must  concur, — that  an  action  should  be  brought  by 
the  attorney  for  his  bill,  and  that  the  bill  should  contain  taxable  items  ;  JVilliams  v. 
Griffith,  6  M.  &  W.  32;  iniUams,  Executor  of  IViUianu,  v.  Griffith,  10  M.  &  \\.  125, 
2  i)owl.  N.  S.  28L]  Under  the  old  statute  of  2  Geo.  2,  c.  23,  s.  23,  the  court  in 
which  the  principal  part  of  the  business  was  done,  was  that  which  had  jurisdiction  to 
tax  the  bill.  But  now,  wherever  there  are  taxable  items,  the  court  in  which  an  action 
is  pending  on  the  bill  may  refer  it  for  taxation,  because  the  court  will  not  enter  upon 
a  discussion  as  to  the  reasonableness  of  the  charges.  [CresswcU,  J.  I  should  doubt 
whether  a  court  of  law  could  refer  a  bill  foi-  taxation  merely  because  an  action  is 
brou^'ht  upon  it  therein,  if  it  contains  items  that  are  taxable  in  a  court  of  equity.] 
It  is  submitted  that  the  mere  circumstance  of  the  bill  being  taxable  anywhere  gives 
the  jurisdiction.  This  rule  was  obtained  upon  the  authority  of  Bu'ih  v.  Saijcr. 
[Cresswell,  J.  Does  this  bill  contain  taxable  items  1]  It  does:  the  charges  in  respect 
of  attendances  to  procure  bail  to  be  taken  by  the  magistrate  ai-e  clearly  taxable,  [335] 
within  the  6  &  7  Vict.  c.  73,  s.  37.  The  right  of  an  attorney  to  appear  and  act  for 
an  accused  before  magistrates  was  much  discussed  in  Collier  v.  Hicks,  2  B.  &  Ad.  663, 
where  Lord  Tenterden  says, — "This  was  undoubtedly  an  open  court,  and  the  public 
had  a  right  to  be  present,  as  in  other  courts."  If  this  was  a  "court,"  was  it  a  court 
of  law  or  a  coui-t  of  equity  ?  [Cresswell,  J.  It  was  also  considered  in  Cox  v.  Colerklye, 
1  B.  &  C.  37,  2  D.  &  R.  86,  and  Garnett  v.  Femml,  6  B.  &  C.  611,  9  D.  ^t  R.  657. 
Williams,  J.  At  what  stage  did  the  interfei-ence  of  the  attorney  take  place  ?]  After  the 
defendant  had  been  committed  for  want  of  bail.     Still,  however,  it  was  a  proceeding  in 

(a)  As  to  "special  circumstances,"  see  JVells,  In  re,  8  Beav.  416,  14  Law  J.,  Ch., 
215,  Bennett,  In  re,  8  Beav.  467,  14  Law  J.,  Ch.,  403,  Fyson,  In  re,  9  Beav.  117, 
Harrison,  In  re,  10  Beav.  57,  16  Law  J.,  Ch.,  170,  Williams,  In  re,  15  Beav.  417,  and 
Barnnnl,  In  re,  2  De  G.  M'N.  &  G.  359. 
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couit.  Ill  Walt  V.  Collins,  li.  Sc  M.  284,  "atteiidiiif,'  A.  ami  B.,  llio  proposed  bail  of 
the  duffiidaiit,  and  examining  thcni  as  U)  their  conipi'teiicy  to  justify, '  and  "attending 
the  plaintiff  in  sevci'al  actions  conimencud  against  the  defendant,  and  arranging  witli 
him  to  take  cognovits  therein,"  were  held  to  be  taxable  items  in  an  attorney's  bill, 
within  the  2  (t.  2,  c.  23,  s.  23  :  and  Best,  C.  J.,  said,  "  It  is  necessaiy  to  be  assured 
of  business  having  been  done  in  a  cause,  or  that  proceedings  in  court  have  existed,  in 
the  conduct  of  which  the  defendant  has  received  assistance  from  the  plaintiff'  as  an 
attorney  ;  it  is  enough  that  this  may  be  fairly  collected  from  the  nature  of  the  charge 
itself.  The  inclination  of  the  court,  if  an)-,  ought  to  be,  to  bring  an  attorney's  bill 
within  the  range  of  a  statute  so  useful  to  the  subject."  In  Dayhij  v.  Kcutisli,  the  l)ill 
contiiined  no  taxable  items  within  the  2  G.  2,  c.  23,  s.  23 ;  the  charges  were  not  for 
business  done  in  any  court.  In  Smitli  v.  Taylor,  7  Biiigh.  259,  5  M.  A;  P.  (ifi,  1  Dowl. 
P.  C.  212,  the  following  were  held  to  be  ta.xable  items, — "You  having  been  served 
with  a  writ,  after  paying  the  amount  of  del)t,  attending  you,  conferring  and  advising 
thereon,"  and  "Attending  you,  advising  you  on  the  action  that  had  been  brought 
against  you  at  the  suit  of  M.,  and  advising."  Tindal,  C.  J.,  there  says  :  "  The  question 
is,  whether,  when  the  defendant  is  [336]  sued  and  consults  with  an  attorney  on  the 
subject  of  the  suit,  and  a  fee  is  charged  for  the  advice  given,  that  is  not  a  fee  for 
business  in  a  court  of  law.  In  one  ease  (a),  the  charge  for  consulting  about  bail  and 
endeavouring  to  procure  bail,  was  held  a  charge  within  the  statute,  although  the  bail 
were  unable  to  justify.  In  another  case  (//),  the  preparing  and  swearing  an  allidavit  to 
hold  to  bail  has  been  holden  within  the  act,  though  such  atiidavit  is  made  before  any 
process  issues,  and  is  not  intituled  in  the  cause.  There  are  many  other  cases  which 
have  not  now  been  mentioned,  governed  by  the  same  principle.  In  Samlon  v.  Boiintc, 
i  Canijib.  68  (c),  the  charge  was  for  preparing  a  wai'rant  of  attorney,  which,  until  it 
was  liled,  was  not  an  act  in  court.  And  in  another  ca.se  ((/),  a  charge  for  preparing  a 
warrant  was  held  a  taxable  item,  although  the  warrant  was  never  executed.  It  seems, 
therefore,  that  the  defendant  has  a  right  to  question  the  amount  of  this  fee  before  an 
officer  of  the  court,  and  the  oflicer  would  have  had  power  to  I'educe  it  if  too  high. 
Although  the  charge  may  be  on  the  verge  of  the  rule,  yet,  as  the  act  is  remedial,  and 
for  the  benefit  of  suitors,  I  think  the  charge  is  within  its  operation."  The  37th  section 
of  the  ()  &  7  Vict.  c.  73,  evidently  intended  to  exhaust  every  description  of  court,  and 
then  to  pi'ovide  for  the  only  case  that  was  left,  the  case  of  business  not  transacted  in 
any  court  at  all. 

Hall,  in  support  of  his  rule.  The  learned  judge  clearly  had  no  jurisdiction  to 
make  this  ordei-,  the  bill  containing  no  charges  for  l)usiness  done  in  any  court  within 
the  meaning  of  the  statute,  and  Busk  v.  Sayer,  8  [337]  >Scott,  N.  R.  7.j(),  7  M.  &  (i. 
1027,  2  I).  &  L.  G02,  and  Slater  v.  Broob:^,  i)  Dowl.  P.  C.  349,  shewing  that  the  mere 
fciet  of  an  action  having  been  brought  upon  the  bill  in  this  court  makes  no  ditt'erence. 
rCresswcU,  J.  As  to  this  point  we  are  all  agreed  :  the  question  is,  whether  tiiis  was 
business  done  in  a  court,  and  whether  there  are  special  circumstances.]  There  was  no 
proceeding  here  before  any  court.  A  court,  of  petty  session  might  possibly  for  this 
puipose  be  considered  a  court :  but  here  the  proceedings  took  place  before  a  single 
magistrate,  before  whom  the  defendant  had  been  charged  with  having  used  abusive 
language  to  his  father  ;  and  the  attorney  does  not  appeal'  to  have  attended  any  court 
at  all  ;  foi',  ho  was  first  emi)loyed  to  procure  bail  after  the  defendant  h;id  lieen  com- 
mitted U)  prison.  [Cresswcll,  ■'.  Was  the  magistrate  asked  to  ])unish  the  prisoner 
summarily,  or  to  hold  him  to  bail  in  order  to  scenic  the  father  against  a  repetition  of 
the  outrage?]  The  latter.  The  procuring  a  bail-bond  in  a  civil  action  is  a  proceeding 
in  a  cause.  So  of  .advice  given  in  a  pending  action.  The  (i  &  7  A'ict.  e.  73,  s.  37, 
amounts  to  a  jircjhibition  to  the  judge  to  order  the  bill  to  be  taxed,  without  special 
circumstances,  after  the  expiration  of  twelve  months.  In  the  case  of  In  re  iriiirhvr, 
13  M.  &  W.  549,  2  I).  iV  L.  407,  it  was  held,  that,  in  order  to  ground  an  application 
to  tax  an  attorney's  bill,  after  verdict,  under  the  0  vt  7  Vict.  c.  73,  s.  37,  the  "special 

(a)  J^^alt  V.  Uullim,  li.  &  M.  284. 

(h)   mntar  v.  I'ayne,  G  T.  U.  (MO. 

('■)  And  see  James  v.  Child,  2  C  >'«  .1.  <>78,  2  Tyrw  h.  7.32,  .uid  Wihiiii  v.  Uiitlcridije, 
3  B.  *  C.  157,  4  I).  &,  VI.  73<J. 

((/)  U'lild  v.  Crawford,  2  Stark.  N.  P.  G.  538.  See  also  J'uinler  v.  Liiusell,  8  Scott, 
453,  8  Dowl.  P.  G.  250. 
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circumstances"  must  ha\e  relation  to  some  matter  newly  come  to  the  knowledge  of 
the  party,  and  that  it  is  not  sutticient  to  shew  circumstances  known  to  the  defendant 
befoie  the  action.  [Willes,  J.  to  Ha\  es, — What  special  circumstances  do  you  allege 
here  .']  The  athdavit  of  the  defendant  states  "  that  the  bill  contains  several  objection- 
able and  unreasonable  items,  and  that  the  defendant  did  not  proceed  to  a  taxation  of 
the  l)ill  at  an  earlier  stage,  in  consequence  of  his  entertaining  a  hope  that  the  plaintiff 
would  make  a  deduction  of  the  said  [338]  items  ;  that  charges  are  made  in  the  bill 
for  procuring  bail  as  therein  mentioned,  when  in  truth  and  in  fact  the  bail  tendered 
by  the  plaintiff  on  behalf  of  the  defendant  was  insufficient,  and  the  plaintiff  must 
have  known  that  s  ich  bail  would  have  been  refused;  and  that  the  bill  contained 
charges  for  letters  and  attendances  not  authorised  by  the  defendant."  [Cresswell,  J. 
There  is  nothing  "special"  in  any  of  these  circumstances.]  The  real  question  is, 
whether  the  statute  has  taken  away  the  common  law  jurisdiction  of  the  courts. 

Ckesswell,  J.  This  case  involves  two  points  which  are  of  veiy  considerable 
and  general  importance,  —  the  first  being,  whether  a  single  magistrate  acting  in  a 
matter  such  as  that  disclosed  upon  the  affidavits  can  be  considered  as  acting  as  a  court, 
so  as  to  make  charges  foi'  business  transacted  before  him  ta.vable  in  a  court  of  law  ;  as 
to  which  some  dicta  may  l)e  found  in  some  of  the  cases  to  aid  us  in  the  conclusion  at 
which  he  ought  to  arrive, — and  the  other  being  a  question  affecting  the  practice  of 
Westminster  Hall.  We  will  therefore  take  time  to  consider,  and,  if  possible,  consult 
some  of  the  other  judges,  before  we  pronounce  our  decision. 

Cur.  adv.  vult. 

Cresswell,  J.,  now  said, — My  Brother  Willes  concurs  with  the  rest  of  the  court  (a) 
in  thinking  that  this  case  must  be  governed  by  the  6  ife  7  Vict.  c.  73,  s.  37  ;  and  that, 
inasmuch  as  moie  than  a  year  has  elapsed  since  the  delivery  of  the  bill,  it  could  not 
l)e  referred  for  taxation  without  special  circumstances  ;  and  that,  no  special  circum- 
stances having  been  shewn,  the  order  directing  the  taxation  of  the  bill  must  be 
discharged. 

Rule  absolute. 

[339]     Pahky  r.  Jones.     Dec.  2,  1856. 

[S.  C.  26  L.  J.  C.  P.  36  ;  2  Jur.  N.  S.  1190 ;  5  W.  R.  121.     Referred  to, 
1!.  V.  Champnvyf,  1671,  L.  R.  6  C.  P.  397.] 

An  interim  order  for  protection  under  the  -5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96, 
operates  only  to  protect  the  person  of  the  petitioner  and  such  of  his  property  ;is  by 
those  acts  vests  in  his  assignees. — Such  order,  theiefore,  does  not  prevent  a  creditor 
from  issuing  a  sequestrari  facias  to  seize  the  profits  of  a  benefice,  after  the  insolvent's 
petition  and  before  the  final  order. 

Welsby,  in  Michaelmas  Term  last,  on  behalf  of  the  defendant,  obtained  a  rule 
calling  upon  the  plaintiff'  to  shew  cause  why  the  writ  of  sequestration  issued  by  him 
in  this  cause  should  not  be  set  aside,  and  why  he  should  not  pay  to  the  defendant  or 
his  attornej'  the  costs  of  and  occasioned  thereby,  together  with  the  costs  of  the  applica- 
tion,— upon  the  ground  that,  having  obtained  an  interim  order  under  the  stiitutes 
5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  his  person  and  property  were  protected 
from  process. 

J.  Brown,  on  a  subsequent  day,  shewed  cause.  It  appears  that  the  writ  of 
summons  in  this  case  issued  on  the  18th  of  September  last.  The  defendant  filed 
his  petition  and  obtained  an  interim  order  for  protection  from  process  on  the  25th  of 
September,  notice  of  which  was  sent  to  the  plaintiff'  by  post  on  the  30th,  an;l  received 
by  him  on  the  1st  of  October.  On  the  6th  of  October  the  writ  of  summons  was  served 
on  the  defendant ;  and  on  the  22nd  the  writ  of  sequestiari  facias  was  sent  to  the  con- 
sistory court  of  Bangor,  to  sequester  the  living  of  the  defendant,  who  was  vicar  of 
Llanidare,  in  the  county  of  Anglesey.  The  question  is  whethei'  the  profits  of  the 
defendant's  benefice  passed  to  his  assignees  on  the  tiling  of  his  petition.  Now,  the 
1st  section  of  the  5  &  6  Vict.  c.  116,  enacts,  that  the  court  or  commissioner  shall  give, 

(a)  The  case  was  argued  before  Cresswell,  J.,  Williams,  J.,  Growder,  J.,  and 
Willes,  J. 
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upon  the  liliiif;  of  the  petition,  ";i  pi'otection  to  the  putitionci'  from  ull  process  what- 
ever cither  against  his  poison  or  his  property  of  every  description,"  &c.,  and  that, 
"  upon  the  presentation  of  the  petition,  all  the  estate  and  ett'ects  of  the  petitioner  shall 
forthwith  liecorac  vested  in  the  otlieial  [340]  assignee  who  shall  lie  nominated  liy  the 
connnissioners  acting  in  the  matter  of  the  said  ])etition  ;  and  such  otticial  assignee 
shall  and  may  forthwith  take  possession  of  so  much  thereof  as  can  be  reasonably 
olitained  and  possessed  without  suit ;  and  the  said  otticial  assignee  shall  hold  and 
stand  ])ossessed  of  the  same  in  like  manner  as  (jfticial  assignees  hold  and  possess 
estates  and  eft'ects  under  and  liy  virtue  of  the  statute  relating  to  bankrupts."  It  was 
distinctly  decided  in  ArbucJdu  v.  Cmvtnn,  3  Bos.  ifc  Pull.  ;!21,  that  the  profits  of  an 
ecclesiastical  l)enefice  flid  not  pass  to  the  assignees  under  the  insolvent  act  of  37  (1.  3, 
c.  112,  s.  12,  though  included  in  the  schedule  of  the  insolvent.  Lord  Alvanley,  in 
giving  jutlgment  in  that  case, — after  referring  to  the  common  law  mode  of  obtaining 
the  fruits  of  a  judgment  against  ecclesiastical  property, — says:  "That  a  piivate 
creditor  should  be  aljle  to  avail  himself  of  a  writ  of  sequestration  for  the  purpose  of 
satisfying  his  debt  out  of  the  lienetice  of  a  clergyman,  and  yet,  that,  where  the  legis- 
lature has  vested  the  whole  property  of  the  debtor  in  assignees  for  the  benefit  of  the 
creditors  in  general,  those  a.ssignees  shouW  not  have  any  powei'  to  afl'ect  his  benefice, 
would  certainly  ha  an  anomaly  in  the  law.  Whether  there  be  anj'  means  of  obviating 
this  anomaly  1  will  not  pretend  to  say.  Lord  Hardwicke,  in  the  case  of  K.r  parte 
Mei/iiiolt,  I  Atk.  Ii)(),  abstains  from  la_ying  down  decisively  in  what  manner  the  claims 
of  the  assignees  upon  such  property  might  be  made  available.  He  seems,  however,  to 
think,  that,  in  a  writ  to  the  bishop,  the  assignees  might  have  the  same  remedy  as  any 
other  creditor.  But  he  never  hints  at  an  idea  that  they  could  take  possession  of  the 
benefice  in  the  same  manner  as  they  might  of  lay  property.  The  only  question  in 
that  case  was,  whether  a  clergyman  could  be  made  a  liankrnpt.  Mr.  Wilbraham,  in 
ai'gning  for  the  negative,  insisted  that  his  living  could  not  be  assigned  by  the  com- 
mission ;  for,  that  the  assignees  must  take  all  or  [341]  none  :  and,  if  they  took  all, 
nothing  would  be  left  to  provide  for  the  service  of  the  cure.  Lord  Hardwicke,  who 
inclini^d  lo  think  that  a  clergyman  might  be  a  bankrupt,  after  noticing  this  olijection, 
and  stilting  the  common-law  rule  with  respect  to  sequestration,  says, — 'I  do  not  see 
(bnt  1  give  no  opinion)  why  the  .same  method  may  not  be  followed  under  the  com- 
mission of  bankruptey,  for  it  does  not  appear  to  me  that  this  would  supersede  the 
bishop's  authoiity.'  As  a  long  time  has  elapsed  since  this  opinion  was  thrown  out, 
during  which  some  clergymen  must  probably  have  rendered  themselves  obnoxious  to 
commissions  of  bankrupt,  I  desired  inquiries  to  be  made  respecting  the  mode  of  pro- 
ceeding adopted  under  those  commissions.  But  these  inquiries  have  not  produced 
any  instance  in  which  proceedings  against  a  benefice  have  taken  place.  Nor  shall  I 
undertake  to  point  out  in  what  manner  the  assignees  in  this  case  must  proceed  But, 
although  there  may  be  difficulties  in  the  mode  of  jn-oceeding,  we  are  not  therefore  to 
hold  that  the  nature  of  the  property  which  a  clergyman  has  in  his  benefice  is  changed 
by  the  o])cration  of  an  insolvent  act,  or  that  the  assignees  under  such  an  act  will  be 
entitled  to  demand  and  receive  ecclesiastical  dues."  In  Bislioji  v.  lltilcli,  1  Ad.  &  E. 
171,  3  N.  it  M.  4i)S,  it  was  hold,  that  the  assignees  of  an  in.sohcnt  clei-gyman  do  not 
acquire  any  right  to  his  benefice,  or  the  income  of  it,  by  the  assigiunent,  nor  until 
they  have  obtained  a  seiiucstration,  as  tlircctod  by  the  7  G.  4,  c.  57,  s.  28,  after 
adjudication  by  the  in.solvent  debtors  court  on  such  insolvent's  petition  ;  that  an 
individual  judgment-creditor  may  seipiester  the  benefice  for  his  own  delit,  notwith- 
standing the  assignment  to  the  provisional  assignee  ;  and  that  the  assignees,  after 
adjudication,  are  not  entitled  to  set  aside  the  sequestiation  of  such  creditor,  or  to 
claim  precedence  over  it  for  a  sequestration  issued  by  them  ])Ui'suant  to  the  a(;t. 
Littledale,  .1.,  there  .says, — "The  provis(j  of  the  2Mh  section  operates  merely  as  an 
[342]  exception  to  what  is  enacted  in  the  1 1th  (a),  and  must  bo  read  as  if  introduced 

(a)  "That  all  powers  vested  in  any  ])etitioner  for-  jirotection  from  process  whose 
estate  shall,  under  the  provisions  of  the  .said  recited  act  oi-  lliis  act,  oi-  either  of  ihem, 
have  been  vested  in  an  assignee  or  assignees,  which  such  ])etitit)nei-  might  legally 
execute  for  his  own  benefit  (except  the  right  of  nonn'nation  to  any  \acant  ecclesiastical 
ben(^fice),  shall  be  hereby  vestc^d  in  such  assigTice  or  assignees,  to  lie  l)y  snc^h  iussignee 
or  assignees  executed  for  the  benefit  of  the  ci'cdit^irs  of  such  ])etitioner  luider  this  act, 
in  such  maimer  as  such  |ietitioni'i' mighl  ha\e  executed  the  same.  '  K'c  (wia<'lt^d,  I  iV  2 
Vict.  c.  1  in,  .s.  -i;). 
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;it  the  end  of  it.  Tlie  legisktiii'e  doe.s  iidt  ileprive  tlie  assignees  ;dfugetlier  of  this 
kind  of  pi'operty  ;  but,  till  the  adjudieatioi],  they  are  not  in  a  condition  to  proceed 
against  it.  After  adjudication  they  may,  but  until  then  there  is  nothing  to  prevent 
other  creditors  from  suing  out  execution  in  the  ordinaiy  way.''  And  Patteson,  J., 
says :  "  The  provisions  of  this  act  are  certainly  contradictory  ;  and,  when  this  case 
was  last  argued,  I  thought  that  a  decision  such  as  I  am  now  obliged  to  come  to,  would 
be  so  much  at  variance  with  the  whole  object  of  the  act,  that  I  wished  to  see  if  any 
clause  could  be  pointed  out  which  would  enable  us  to  arrive  at  a  different  conclusion. 
I  was  much  struck  with  the  argument  urged  on  behalf  of  the  assignees,  that  by  the 
•2Sth  section  their  hands  are  tied  until  the  adjudication  of  the  insolvent  debtors  court, 
while  other  creditors  have  notice,  and  are  at  liberty,  to  proceed  against  the  benefice ; 
and  I  should  have  been  glad  to  find  any  words  in  the  act  shewing  this  not  to  be  so. 
But,  on  looking  into  it,  no  such  words  are  found.  The  11th  section,  to  operate 
fa\'oural:)ly  to  the  assignees,  should  convey  to  them  either  a  right  to  take  the  income, 
or  an  absolute  property  in  the  benefice.  The  first  it  cei'tainly  does  not,  or,  if  it  did, 
the  right  is  cut  down  by  the  28th  section.  If  the  whole  property  passed  [343]  by  the 
1 1th,  the  28th  section  would  be  absui-d  :  and  both  must  be  taken  together.  Arlmckle 
V.  Umvtan,  3  Bos.  &  P.  .321,  is  an  express  decision  that  the  profits  of  an  ecclesiastical 
benefice  do  not  pass  by  assignment  under  the  insolvent  debtors  act :  the  words  of  the 
clause  in  the  then  existing  statute  (37  G.  3,  c.  112,  s.  12),  upon  which  that  case  turned, 
were  nearly  similar  to  those  of  s.  11  of  the  present  act.  I  think  tiiat  ca.se,  and  the 
words  of  the  .statute,  cannot  be  got  over.  I  see  the  inconvenience  which  follows  ;  but 
that  is  a  matter  to  be  pi'ovided  for  by  the  legislature."  The  legislature  has  not 
thought  fit  to  interfere  in  the  matter  ;  for,  the  .o.5th  section  of  the  1  &  2  Vict.  c.  110(a) 
is  a  re-enactment  of  the  28th  section  of  the  7  G.  4,  c.  .57.  It  is  clear,  therefore,  that 
the  income  of  the  defendant's  benefice  had  not  passed  to  his  assignees  when  this  writ 
of  sequestrari  facias  issued.  The  interim  order  under  the  7  &  8  Vict.  c.  96,  s.  6, 
operates  a  protection  of  the  insolvent  from  all  "process"  which  might  afl'ect  property 
vested  in  the  assignees.  The  rights  of  a  cr-editor  are  not  to  be  taken  away  without 
express  words. 

Welsby,  in  support  of  his  rule.  By  the  express  lan-[344]-guage  of  the  5  &  6  Vict, 
c.  116,  s.  1,  the  interim  ordei-  operates  "a  protection  to  the  prisoner  from  all  process 
whatever,  either  against  his  person  or  his  propeity  of  every  description."  Here,  all 
the  proceedings  took  place  aftei'  the  making  of  the  protecting  ordei'.  The  o  &:  6  Vict, 
c.  116,  is  not  to  be  taken  in  pari  materia  with  the  ordinary  insolvent  acts  :  its  object 
was,  to  give  temporary  protection  to  pei'sons  coming  forward  and  giving  up  their 
property  foi-  the  general  benefit  of  their  creditors  :  this  is  shewn  by  the  preamble, — 
"  Whereas  it  is  expedient  to  protect  from  all  process  against  the  person  such  persons 
as  have  become  indebted  without  any  fraud  or  gross  or  culpable  negligence,  so  as 
nevertheless  their  estates  may  be  duly  distributed  among  their  creditors."  And  the 
plain  meaning  of  the  enacting  words,  is  that,  pending  the  protection,  the  person  and 
pi'operty  of  the  petitioner  shall  be  free  from  all  molestation.  This  is  fuither  carried 
out  by  the  .5th  and  7th  sections.  [Crowdcr,  J.  Does  the  1st  section  mean  more  than 
that  the  interim  order  shall  eiuire  as  a  protection  of  the  person  of  the  petitioner,  and 
of  the  propei'ty  which  on  the  final  order  is  by  s.  7  to  vest  in  the  assignees '?]  That  is 
the  ciuestion.  [Crowder,  J.  How  do  you  get  o\-ei-  the  ease  of  Bishop  v.  Ilcifch  ?] 
Whether  the  property  passes  to  the  assignees  or  not,  is  immaterial.  [Williams,  J. 
How  are  the  assignees  to  provide  for  the  performance  of  the  necessary  duties  of  the 
benefice?]  It  is  not  necessary  to  insist  on  the  rights  of  the  assignees.  All  that  is 
contended  for  on  the  part  of  the  defendant  is,  that  pending  the  proceedings  under  his 

(a)  Which  enacts  "  that  nothing  in  this  act  contained  shall  extend  to  entitle  the 
assignee  or  assignees  of  the  estate  and  eft'ects  of  any  such  prisoner,  being  a  beneficed 
clergyman  or  curate,  to  the  income  of  such  benefice  or  curacy,  for  the  purposes  of  this 
act ;  provided  always,  that  it  shall  be  lawful  for  such  assignee  or  assignees  to  apply 
for  and  obtain  a  sequestration  of  the  profits  of  any  such  benefice,  for  the  payment  of 
the  debts  of  such  prisoner :  and  the  order  appointing  an  assignee  or  assignees  of  such 
prisonei',  in  pursuance  of  this  ,act,  shall  be  a  sufficient  warrant  for  the  granting  of  such 
se(iuestration,  without  any  writ  or  other  proceedings  to  authorise  the  same  ;  and 
such  seciuestration  shall  accordingly  be  issued,  as  the  same  might  have  been  issued 
upon  any  writ  of  levari  facias  founded  upon  any  judgment  against  such  prisoner." 
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petition,  there  is  a  stay  of  all  process  whatever  as  against  his  person  and  his  [iroperty. 
It  is  not  contended  that  the  process  is  void,  but  merely  that  it  is  stayed. 

Ciir.  adv.  vult. 

Wn.i.iAMs,  J.,  now  delivered  the  judgment  of  the  court: — 

[345]  This  was  a  rule  obtained  by  the  defendant  calling  upon  the  plaintifl'to  shew 
cause  why  a  writ  of  sequestrari  facias  should  not  be  set  a.side,  upon  the  ground  that, 
us  the  defendant  had  ol)tained  an  interim  order  under  the  statutes  5  X-  6  Vict.  c.  11(>, 
and  7  i^  8  Vict.  c.  9(5,  the  issuing  of  the  .seipicsti'ari  facias  was  in  violation  of  the 
1st  section  of  the  firs(>meutioncd  act,  which  enacts,  that,  when  the  interim  order  is 
obtained,  all  pi-ocess  against  person  or  property  shall  be  stayed. 

The  case  was  argued  on  the  last  day  of  Michaelmas  Term,  before  Cockburn,  C.  J., 
and  my  Brothers  Crowder  and  Willes,  and  myself :  and  we  are  of  opinion  that  the 
rule  should  be  discharged. 

The  law  is  clear,  that  property  consecrated  to  divine  uses  shall  not  be  taken  in 
execution  by  temporal  hands.  Thus,  the  glebe  or  churchyard  cannot  be  taken  under 
an  elegit  (ay. 

Upon  this  principle  it  was  held  in  Arhutkk'.  v.  Cowtan,  3  Bos.  &  Ful.  'ii\,  that  profits 
of  a  benefice  did  not  pass  under  an  assignment  pui'suant  to  the  then  insolvent  act. 

The  same  principle  was  again  aftii'med  in  Hishop  v.  Hatcli,  1  Ad.  &  E.  171,  .'?  N.  S: 
M.  498,  whore  it  was  considered  by  Tattcsou,  .1.,  that  the  assignees  of  an  insolvent 
under  the  7  G.  4,  c.  57,  even  without  the  introductory  words  of  the  L!8th  section, 
would  have  been  confined  to  the  peculiar  remedy  given  by  that  .section  of  the  statute 
(similar  to  s.  .^.j  of  the  1  &  2  Vict.  c.  110) :  see  also  iraik  v.  Bishop  1  C'.  M.  &  K.  507, 
S.  C.  3  Dowl.  [346]  P.  C.  234,  more  fully  reported,  and  Ilaivkins  v.  Gatliercole,  6  De  Cxcx, 
M'N.  &  G.  1  («)-. 

The  statutes  now  under  consideration,  construed  with  reference  to  the  above  rule 
of  law,  contain  no  provision  by  which  the  assignees  can  obfaiiu  the  profits  of  an 
ecclesiastical  benefice  :  and,  as  we  think  it  clear  that  only  such  jjropertj'  as  would 
pass  to,  or  could  bo  distributed  by,  the  assignees  under  the  act,  is  pi-otectod  from 
process  by  the  intei'im  order,  it  follows  that  a  writ  of  sc'iuestrari  facias  not  atfecting 
such  property,  but  being  a  direction  to  the  bishop  to  apply  the  surplus  proceeds  of 
the  defendant's  ecclesiastical  benefice,  after  jJiTividing  for  the  cure  of  souls  and  other 
necessary  outgoings,  towards  payment  of  the  plaint  iff' s  debt,  has  been  properly  issued, 
and  the  rule  to  set  it  aside  must  therefore  be  discharged  with  costs. 

Kule  discharged,  with  costs. 


[347]     Simpson  v.  S.wage.     Doc.  2,  185fi. 

[S.  C.  26  L.  ,J.  G.  P.  50 ;  3  Jur.  N.  S.  161  ;  5  W.  R.  147.  Applied,  Moll  v.  ShooUmd, 
1875,  L.  K.  20  Eq.  24;  Jmm  v.  ChappeU,  1875,  L.  R  20  Eq.  543.  Referred  to, 
Coojier  V.  CraMree,  1881-82,  19  Ch.  I).  199  ;  20  Ch.  D.  589.  Applied,  Husl  v.  rkloria 
Grarinr/  Dock  Vmnpaiii/,  1887,  36  Ch.  I).  135  ;  Mai/fair  I'ropciii/  I'mnpanii  v.  Johnslon, 
[189.1]'  1  Ch.  .")I7.     Referred  to,  Joims  v.  Lanrvd' Vrhnn  Cmmal,  [1911]  1  Ch.  404.] 

In  an  action  by  a  reversioner,  for  an  injury  to  his  roveision,  by  the  erection  of  work- 
sho])S  and  a  forge  and  chinniey  on  land  adjoining  liis  houses,  in  the  occupation  of 
his  tenants,  anil  causing  smoke  t(j  i.ssue  from  the  cliimney,  and  m.iking  loud  noises, 
—  the  evidence  was,  that  the  chimney  was  built  by  the  defendant's  landloid,  and 
that  large  ((uantities  of  smoke  issued  from  it  in  conse([uence  of  fires  lighted  by  the 
defendant  for  the  purposes  of  his  trade,  aiifl  that  the  plainliU's  tenants  gave  notice 
to  (juit: — Held,  that  theie  was  no  evidence  to  go  to  the  juiy  to  prove  injury  to  tlic 
reversion  ;    for,   that,   to  entitle   the  plaintiff"  to  maintain   the  action,  the  injury 


(ft)'  See  Gilbert  on  Executions,  p.  40,  citing  .lenk.  Cent.  p.  207,  where  it  is  .said 
t  an  elegit  does  not  lie  of  the  glebe  land  of  a  parson  or  vicar,  no  more  than  of  a 


that 

churchyard:  est  solum   Deo  consecratum," — refeiiing  to  M.  29  Ed.  •'!,  fo.  44,  and  M. 

21  Ed."  4,  fo.  45  b. 

(a)'^  Where  it  was  held  that  a  registered  judgmenl  against  a  clergyman  does  not 
create  a  charge  upon  his  benefice  entitling  the  judgTuentcreditor  to  the  appointment 
of  a  receiver,  niidci   the  1  iV  2  \'iiM.  c.  I  10,  s.   1.3. 
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complained  of  must  be  of  a  permanent  character,  and  the  only  act  chargeable  to  the 
defendant,  the  lighting  the  fires,  not  being  in  its  nature  permanent. 

This  was  an  action  for  an  injury  to  the  plaintiti's  reversion,  by  the  erection  of  certain 
workshops  and  forges  on  land  adjoining  the  plaintiff's  houses,  making  tires  therein,  and 
causing  smoke  to  issue  therefrom,  itc. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  committing  of  the 
grievances  thereinafter  mentioned,  certain  messuages  and  dwelling-houses,  with  the 
appurtenances,  of  the  plaintiff,  were  respecti\'ely  in  the  occupation  of  certain  tenants 
thereof  to  the  plaintiff,  the  reveision  thereof  respectively  then  and  still  belonging  to 
the  plaintiff:  j'et  that  the  defendant,  whilst  the  said  messuages  and  dwelling-houses, 
with  the  appurtenances,  were  so  in  such  occupation  as  aforesaid,  wrongfully  and  unjustly, 
without  the  leave  or  license  of  the  plaintiff  and  his  said  tenants,  and  against  their  will 
respectively,  built  and  erected  certain  workshops,  manufactory,  and  forges,  and  other 
permanent  works,  adjoining  and  close  to  the  messuages  and  dwelling-houses  afores;iid, 
for  the  purpose  of  woi'king  and  permanently  continuing  to  work  the  same  in  the  manner 
thereinafter  mentioned,  and  then  wrongfully  and  unjustly  made  and  caused  to  be  made 
and  continued  therein  and  thereon  divers  large  and  injurious  tires  against  the  will  of 
the  plaintiff'  and  his  said  tenants,  and  made  thereon  wrongfully  and  injuriously  and 
continuousl}^  loud,  heavy,  jarring,  hammering,  battering,  and  agitating  sounds  and 
noises  ;  and  by  reason  of  the  premises,  and  of  the  smoke,  blacks,  and  other  gaseous 
etilu\ia  arising  from  the  said  fires  and  forges  entering  into  and  dift'using  themselves 
in,  upon,  over,  [348]  and  throughout  the  said  messuages  and  dwelling-houses,  the 
same  had  respectively  become  utterly  and  permanently  uninhalntable,  and  the  said 
tenants  respectively  had  been  and  would  be  compelled  to  quit  and  lea\e  the  same 
respectively,  and  to  cease  to  be  the  tenants  thereof,  and  the  plaintift'  would  be  unable 
to  let  the  same,  or  to  turn  the  same  to  any  beneficial  or  profitable  account,  and  the 
same  had  become  and  were  thereby  greatly  deteriorated  in  value,  and  the  present 
market-price  thereof  was  thereby  greatly  diminished,  and  the  plaintiff'  had  Jjeen  and 
was  and  would  be  permanently  injured,  prejudiced,  and  aggrie^■ed  in  his  reversionary 
estate  and  interest  in  the  said  messuages  and  dwelling-houses  by  reason  of  the  premises  : 
And  the  plaintiff  claimed  5001. 

Plea,  not  guilty ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Lord  Campbell,  C.  J.,  at  the  last  assizes  for  the  county 
of  Norfolk.     The  facts  were  as  follows  : — 

The  plaintiff  was  the  owner  of  a  plot  of  ground  in  King's  Lynn,  in  the  county  of 
Norfolk,  upon  which  he  built  several  houses  in  ISoO,  which  were  let  to  tenants  at 
rents  varying  from  iOl.  to  441.  per  annum.  The  defendant  is  an  agricultural  imple- 
ment maker  occupying  premises  consisting  of  workshops  with  a  forge  and  chimney 
and  yard  closely  adjoining  the  back  yards  of  the  plaintiff's  houses.  The  workshops, 
forge,  and  chimney  were  erected  (not  by  the  defendant)  in  1851,  and  were  a  few  feet 
only  fi'om  the  back  windows  of  the  plaintifi''s  houses.  The  nuisance  complained  of 
consisted  in  the  emission  of  smoke  from  the  forge  chimnej^,  to  such  an  extent  that 
great  quantities  of  soot  entered  the  windows  in  the  rear  of  the  plaintiff's  houses, 
dirtying  and  spoiling  the  furnitine  in  the  rooms,  and  of  noises  from  the  hammering, 
and  oft'ensive  smells  from  the  burning  of  old  wood  in  the  yard.  It  was  proved,  on 
the  part  of  the  plaintiff',  that,  in  consequence  of  the  nui-[349]-sance,  which  was  of  a 
serious  character,  some  of  the  plaintifl"s  tenants  had  given  him  notice  to  quit  (though 
it  did  not  appear  that  any  of  them  had  actually  quitted) ;  and  that,  in  consequence 
of  the  nuisance,  the  plaiutift''s  houses  woidd  not  realize  as  much  I'ent  as  they  would 
otherwise  have  done. 

On  the  part  of  the  defendant,  it  was  submitted,  on  the  authority  of  Mwitfurd  v. 
The  Oxford,  h'orceder,  and  irolverhampton  liaUwat/  Compani/,  1  Hurslt.  iV'  N.  34,  and 
Dohson  V.  Blackmore,  9  Q.  B.  991,  that,  to  entitle  the  plaintiff',  as  reversioner,  to  maintain 
this  action,  it  was  incumbent  on  him  to  shew  that  the  wrong  complained  of  was  in  its 
nature  permanent ;  and  that  there  was  no  evidence  here  that  the  nuisances  complained 
of  were  otherwise  than  of  a  mere  tempoiary  description. 

For  the  plaintitt', — conceding  that,  according  to  the  cases  cited,  the  fires  in  the  yard 
and  the  noises  would  not  constitute  a  cause  of  action, — it  was  in.sisted  that  the  smoke 
from  the  chimney  was  a  nuisance  of  a  permanent  nature,  and  therefore  an  injury  to 
the  reversion. 
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His  Lonlshii)  ruk'il,  that  llio  nuisances  which  were  merely  of  n  tuiiiporiu-y  nature, 
such  as  the  tires  in  the  yard,  and  the  noises,  would  not  give  a  right  of  action  :  hut, 
with  reference  to  the  smoke  issuing  from  the  foundry  chimney,  he  thought  tlie  c.isc  dis- 
tinguishable from  Muiiiford  v.  The  Oxford,  JVorceater,  aiul  IFolrcr/iamjjIon  Ilaihvai/  Coiiipaiiy, 
and  that  there  w;us  e\idence  to  go  to  the  jury  to  prove  injury  to  the  re\crsion  :  but  he 
reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of 
opinion  that  there  was  no  injury  to  the  reversion. 

A  verdict  having  been  found  for  the  plaintiff',  damages,  40s., 

O'Malley,  y.  C,  in  Michaeluias  Term  last,  obtained  a  rule  nisi  accordingly,  in 
granting  which  Cresswell,  J.,  [350]  observed: — The  case  referred  to  makes  it  impera- 
tive on  the  court  to  grant  the  rule,  though  as  regards  the  smoke  there  may  be  a 
difference  In  the  case  of  an  indictment  against  a  man  for  a  nuisance  in  permitting 
smoke  to  issue  f[om  a  chimney,  it  may  be  a  question  whether  the  sheriff",  under  a  writ 
of  prostration,  would  do  all  he  is  bound  to  do,  by  going  to  the  premises  to  put  out  the 
tire.  It  may  be  that  the  chimney,  which  was  erected  for  the  purpose,  followed  by  the 
emission  of  smoke,  would  constitute  the  cause  of  complaint. 

Byles,  Serjt,  and  Couch,  shewed  cause.  It  may  be  conceded  that  a  mere 
temporary  trespass,  where  no  actual  injury  is  done,  affords  no  ground  of  action  to 
the  re\'ersioner.  That  was  the  case  of  Ba.r/er  v.  Taylor,  4  B.  it  Ad.  72,  1  N.  &  M. 
II,  where  the  thing  complained  of  was  a  mere  transiei]t  trespass,  not  necessarily 
injurious  to  the  plaintiff's  reversionary  interest,  though  accompanied  by  a  claim 
of  right,  inasmuch  as  acts  of  that  sort,  as  Taunton,  .1.,  observed,  "could  not  operate 
as  evidence  of  right  against  the  plaintitf,  so  long  as  the  land  was  demised  to  tenants, 
l)ecau.se,  during  that  time,  he  had  no  present  i-emedy  liy  which  he  could  obtain 
re<lress  for  such  an  act."  Here,  however,  the  complaint  is  of  a  nuisance  arising 
from  woi-ks  of  a  permanent  nature.  [Cresswell,  J.  The  permanent  ivorks  were  not 
in  themselves  a  nuisance.  It  was  the  lighting  the  fire  that  made  the  chimney 
obnoxious.]  It  is  of  the  chinuiey  as  used  that  the  plaintiff'  complains.  The 
merely  placing  a  log  of  wood  across  a  w-ay,  to  the  obstruction  of  a  tenant,  would  not 
give  the  reversioner  a  right  of  action  :  but  building  a  wall  or  planting  a  hedge  across 
it  would,  because  that  would  Ije  a  permanent  interference  with  the  right.  [Crowder,  .1. 
Who  is  to  determine  what  is  pei-manent,  and  what  not?]  The  jury.  In  Ahlrcd's  «we, 
'.>  Co.  liep.  .58,  it  was  held,  that  an  action  on  the  case  lies  for  erecting  a  hog-stye  so 
[351]  ncai'  the  house  of  the  plaintiff'  that  the  air  thereof  was  corrupted.  So  of  a  lime- 
kiln, if  the  smoke  enters  the  plaintiff's  house,  so  that  he  cannot  dwell  there  ;  so  of 
a  dye-house,  i\;c.,  if  the  Kith  runs  into  his  fish-pond,  etc.  Wray,  ('.J.,  there  says: 
"  The  building  of  a  lime-kiln  is  good  and  proHtable  ;  but,  if  it  be  built  so  near  a  house 
that  when  it  Ijurns  the  smoke  thereof  enters  into  the  house,  so  that  none  can  dwell 
there,  an  action  lies  for  it.  So,  if  a  man  has  a  watercourse  ruinn'ng  in  a  ditch  from 
the  river  to  his  house,  for  his  necessary  use ;  if  a  glover  sets  up  a  lime-pit  for  calf- 
skins and  sheep-skins  so  near  the  said  watercourse  that  the  corruption  of  the  lime-pit 
has  coirupted  it,  for  which  cause  his  tenants  leave  the  said  house,  an  action  on  the 
c;ise  lies  for  it,  as  it  is  adjudged  in  13  H.  7,  fo.  2(5  b.  :  and  this  stands  with  the  rule 
of  law  and  rea.son,  sc.  L'rohii)elur  nc  (piis  faciat  in  suo  quod  nocere  possit  alieno:  et, 
sic  utcie  tuo  ut  alienum  non  licdas."  And  Coke  adds  :  "  \  ide  in  the  Book  of  Knlries, 
tit.  Nui.sance,  40()  b.,  he  who  has  a  several  piscary  in  a  water  shall  have  an  action 
against  him  who  erects  a  dye-house,  ac  timos  fieditates,  et  alia  sordida  extra  domum 
pricd' decuirentia  in  ])iscariani  pricd'  decurrere  fecit,  per  (juod  idem  proHcuum  piscariie 
sua:  pncil'  totiditcr  amisit,  itc.  And  ther'c  is  another  precedent  against  a  dyei',  itc, 
quoil  idem  lleiuicus  in  mausione  sua  pned'  ob  metum  infectionis  per  liorridum 
fii^torem  fumi,  fceditatis,  ot  aliorum  soididorum,  itc.,  per  magnum  tempus  niorari  non 
audebat.  So,  in  the  case  at  bar,  forasmuch  as  the  declaration  is,  that  the  defendant, 
maliciously  intcnrling  to  deprive  the  plaintiff' of  the  u.se  and  proKtof  his  house,  erectcil 
a  swine-stye  tain  prope  aulam  et  conclave  ijisius  Willielmi,  ac  sues  et  poi'cos  suos  in 
a'diticio  illo  posuit,  et  ill'  ibid'  per  magnirm  tempirs  custodivit,  ita  qiroil  fo'tifli  et 
insalubics  odoies  sordidoiirm  praid'  suiirn  et  ])or-corum  [jr-a'd'  Thorna^  in  aul.ini,  .tc., 
|H'Mctian'  ct  inllucn',  idem  Williclnurs  et  famuli  siii,  itc,  in  messuag'  pi-a'dict'  c(jnvor'- 
[352]-.santes  cxisten'  abstpie  ])ciiculo  infectionis  in  aula,  itc,  continuai'c  sen  I'cmaner'e 
lion  potuciunt,  piictextii  ciijus  idem  Will'  totum  comniodum,  iVc,  maxima'  ])art.is 
|)ia'd'  messuag'  per  totirm  tempus  piad'  totaliter  |)cr(li<lil.  To  which  decl.uation  the 
(loferrdant  pleiwled  not  guilty,  and  was  found  guilty  of  the  rimttcr  in  llic  dccl.ai-.atioii : 
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it  was  adjudged  that  the  plaintiff  should  recover."  The  conujjtion  of  the  watercourse 
in  the  case  there  put,  was  as  much  the  act  of  a  free  agent  as  the  lighting  of  the  fire 
was  here.  [Cresswell,  J.  I  presume  the  stream  was  permanently  corrupted.  The 
nature  of  the  user  was  continuous.  Not  so  of  a  chimney.]  In  the  one  case,  foulness 
was  cieated  and  communicated  to  the  sti-eam  ;  in  the  other,  the  corruption  was  com- 
municated to  the  atmosphere  surrounding  the  house.  In  Mumford  v.  7'he  Oxford, 
U'mccMer,  and  JFolrcrhampinn  Eaihray  Company,  there  was  nothing  of  a  permanent 
nature  in  that  which  was  complained  of :  there  was  no  allegation  of  a  continuance  of 
the  noises.  Pollock,  C.  B.,  says, — "  The  hammering  and  noises  may  he  stopped  and 
the  shed  removed  at  any  time."  And  Bramwell,  B.,  says, — "The  real  injury  results 
from  the  presumed  intention  to  continue  the  noises.  The  premises  are  not  depreciated 
in  value  by  anything  that  has  been  actually  done."  [Cresswell,  J.  Suppose  the 
plaintiff's  premises  were  demised  for  ten  3^ears,  and  the  defendant's  for  fi^'e,  and  the 
defendant's  tenant  made  the  fires  and  caused  the  smoke, — could  the  plaintiff  maintain 
an  action  against  the  occupier  as  for  an  injury  to  his  I'eversion  ?]  It  is  submitted  that 
he  might.  Though,  according  to  the  ordinary  course  of  events,  the  reversion  would 
not  fall  into  possession  until  the  expiration  of  the  ten  years,  nevertheless  it  may  do 
so.  [Cresswell,  J.  Making  fires  in  18.56,  would  not  be  a  nuisance  in  1S.57.]  That 
depends  upon  whether  the  lighting  the  fires  is  to  be  looked  at  independently  of  the 
preparation  of  the  place  for  lighting  them.  [Cresswell,  J.  It  [353]  must  be  borne 
ill  mind  that  the  building  of  the  chimney  was  not  the  act  of  the  defendant,  but  that 
of  his  landlord.  Suppo.se  this  case  : — The  plaintiff"  has  premises  which  are  in  the 
possession  of  a  tenant  under  a  lease  which  ^^•ill  last  ten  years :  the  proprietor  of  the 
adjoining  land  builds  a  forge  and  chimney,  and  lets  them  for  five  years  ;  and  his  tenant 
makes  fires,  the  smoke  from  which  annoys  the  occupier  of  the  plaintirt's  premises  : 
could  the  plaintift'sue  the  tenant  for  an  injury  to  his  reversion  !]  In  the  case  put,  the 
tenant  did  only  part  of  the  act  the  conjunction  of  which  causes  the  injuiy.  [Cress- 
well, J.  It  is  conceded  that  the  mere  building  the  forge  and  chimney,  if  nothing  more 
were  done,  would  he  no  injury  to  the  reversion.  That,  therefore,  brings  it  to  the 
question  whether  the  act  here  charged  against  the  defendant  is  a  thing  of  a  permanent 
natiu'e.]  Several  things  must  concur  to  give  a  cause  of  action, — the  erection  of  the 
forge  and  chimney,  the  lighting  of  the  fire,  and  the  disturbance  to  the  tenants,  and 
the  consequent  diminution  of  the  saleable  value  of  the  premises.  [Cresswell,  J.  Many 
things  of  that  sort  would  fail  to  give  a  cause  of  action  :  nuisances,  for  instance,  arising 
from  the  formation  of  railways,  and  the  like.]  Those  would  be  acts  authorised  by 
parliament :  and  in  such  cases  ample  provisions  are  made  for  insuring  compensation 
to  parties  aggrieved.  Here,  the  act  is  wrongful  and  actionable  :  any  occupier  might 
.sue.  The  meaning  of  "  permanent "  in  these  cases,  is  not  that  the  state  of  things 
must  necessarily  continue.  [Williams,  J.  In  Tucker  v.  Newman,  11  Ad.  &  E.  40, 
3  P.  &  D.  14,  building  a  roof  with  eaves  which  discharged  rain-water  by  a  spout  into 
adjoining  premises,  was  held  to  be  an  injury  for  which  the  landlord  might  recover,  as 
reversioner,  while  they  were  under  demise,  if  the  juiy  thought  there  was  a  damage  to 
the  reversion.]  The  leading  cases  on  this  subject  in  comparati\ely  modern  times  are 
Jem'r  v.  Giffwd,  4  Burr.  2141,  and  Tomlinxon  v.  Brown,  there  [354]  cited.  Jesser  v. 
Gifford  was  an  action  for  erecting  a  wall,  whereby  the  plaintiff's  lights  were  obstructed. 
The  declaration  contained  two  counts  :  in  the  second,  the  plaintiff  counted  as  the 
reversioner :  and,  a  verdict  having  been  given  for  the  plaintiff,  with  general  damages, 
a  motion  was  made  to  arrest  the  judgment,  on  the  ground  that  the  action  would  not 
lie  by  a  reversioner,  being  only  an  injury  to  the  person  in  possession.  Aston,  J.,  said, 
"  he  had  looked  into  it,  and  had  found  a  case  S.  P.  with  the  present ;  and  accordingly 
cited  Tomlinxon  v.  Brmm,  as  of  H.  28  G.  2,  but  it  was  detei-mined  in  Easter  Tei'm, 
175.5.  It  was  an  action  brought  by  the  owner  of  the  inheritance,  for  a  nuisance  in 
obstructing  lights  and  breaking  his  wall.  A  general  verdict  for  the  plaintitl'.  Mr. 
Norton,  in  ai-rest  of  judgment,  objected  that  a  temporary  nuisance  can't  be  an  injury 
to  the  inheritance  :  it  may  be  abated  before  the  estate  comes  into  possession  :  and  he 
cited  Some  v.  Barwish,  Cro.  Jac.  231  ;  and  observed,  that,  if  this  would  hold,  the 
defendant  would  be  liable  to  a  double  action,— one  by  the  possessor  of  the  estate;  the 
othei-  by  the  reversioner.  Mr.  Crowle  shewed  cause  on  behalf  of  the  plaintiff,  and 
insisted  that  it  was  a  damage  done  to  the  inheritance  :  if  the  reversioner  wanted  to 
sell  the  reversion,  this  obstruction  would  certainly  lessen  the  value  of  it.  The  court 
were  of  opinion  that  an  action  might  be  brought  liy  one  in  respect  of  his  possession  ; 
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iiiid  Ijy  the  othei'  in  rcs])cct  of  his  iiihoritaiioo,  fui-  tlie  iiijiU'V  done  to  the  vahic  of 
it."  Lord  Mrtiisfield.  "  That  is  decisive  :  "  and  the  rule  was  discharged.  [Crcsswell,  J. 
The  nuisance  there  complained  of  was  of  a  permanent  nature :  in  the  ordinary'  course 
of  events,  a  wall  will  remain  until  .something  is  done  to  prevent  its  continuance.]  Ho, 
hci-e,  in  the  ordinary  course  of  things,  this  chimney  will  continue  to  vomit  forth 
smoke.  [Ci'esswell,  .1.  If  something  else  is  done  ;  if  a  tire  is  lighted  in  it.  Crowder,  J. 
Have  yon  any  aiitho-[355]-rity  for  .saying  that  whether  the  obstruction  or  tlie  nui.sance 
is  permanent  or  not  is  a  question  for  the  jury?  AVilliams,  J.  This  court  so  treat  it 
in  Kidf/ill  v.  Mow;  9  C.  B.  3G4.]  Ymiiu/  v.' Spcmxr,  10  B.  &  C.  145,  5  M.  &  K.  47, 
was  an  action  liy  a  reversioner  against  his  lessee  for  years  for  opening  a  new  door, 
whereby  the  house  was  weakened  and  injured,  and  the  plaintiH'  prejudiced  in  his 
I'eversionary  estate  and  interest  in  the  premises  :  the  defendant  pleaded  not  guilty  ; 
and  the  jury  found  that  the  le.s.see  did  open  thedooi'  without  leave,  but  that  the  house 
was  not  in  any  respect  weakened  or  injured  by  it ;  whereupon  the  judge  directed  a 
verdict  to  be  entered  for  the  plaintifl'  with  nominal  damages,  subject  to  a  case  :  and, 
after  argument,  it  was  held  that  the  plaintiff  was  not  at  all  events  entitled  to  a 
\erdict ;  but,  as  the  reversionary  interest  of  the  plaiutifl'  might  be  injured,  although 
the  house  itself  was  not,  and  that  question  had  not  been  submitted  to  the  jui-y,  the 
court  ordered  a  new  trial.  [Williams,  J.  Loi'd  Tenterden  there  puts  it  on  the  gi-ound 
of  the  act  having  a  tendency  to  destroy  the  evidence  of  title.  Cre.sswell,  J. 
There  was  no  question  there  made  as  to  the  injury  being  permanent.  Crowder,  J. 
Is  it  for  tiie  jury  to  say  whethei'  the  nuisance  is  or  is  not  of  a  permanent  natui'c?]  In 
Tud-tr  V.  Newman.,  I  1  Ad.  &  E.  40,  '.'>  P.  &  1).  14,  Lord  Denman,  in  leaving  the  ca.se 
to  the  jury,  told  them  that  it  was  for  them  to  say  whether  the  construction  of  the 
eaves  was  such  as  to  cast  the  water  on  the  plaintiffs  premises  ;  that  there  was,  in  his 
opinion,  a  fair  case  to  shew  that  permanent  injury  was  created  ;  that  the  dripping 
might  possibly  be  injurious  to  the  reversion  ;  and  that  it  was  for  them  to  considei' 
whether  it  was  so  or  not."  Here,  the  court  are  called  upon  to  say  that  there  was  no 
evidence  of  any  such  injury  as  to  susfciin  the  action.  "Permanent"  with  respect  to 
a  trespass,  is  not  susccptilile  of  the  same  meaning  as  it  is  when  dealing  with  a  (juestion 
of  mn'sancc.  If  [356]  the  luiisance  affects  the  value  of  the  reversion,  the  ie\crsioner,  who 
is  entitled  at  any  moment  to  sell,  has  a  light  of  action.  It  was  proved  here,  and  indeed 
it  was  pei-fectly  obvious,  that  the  saleable  value  of  the  plaiiititi"s  premises  was  materi- 
ally diminished  l)y  reason  of  the  nuisance  complained  of.  [Cresswell,  J.  Von  do  not, 
I  presume,  contend  that  everything  that  diminishes  the  saleable  value  gives  a  right 
of  action  .'J  Certainly  not.  It  is  true  that  the  buildings  alone  do  not  produce  the 
nuisance  ;  but  they  are  constructed  for  the  purpose  of  carrying  on  a  particular  trade, 
which  cannot  be  carried  on  without  fires;  and,  the  chimney  being  there,  it  must  be 
assumed  that  it  will  continue  to  be  used  in  the  way  complained  of.  In  Tlie  King  v. 
Mdfire,  a  B.  &  Ad.  184,  an  indictment  chiirged  the  defendant  with  keeping  certain 
inclosed  lands  near  the  King's  highway,  foi-  the  piu'pose  of  persons  fre<|ucnting  the 
.same  to  practise  rifle-shooting,  and  to  shoot  at  pigeons  with  fii'e-arms  ;  and  that  he 
unlawfully  and  injuriously  caused  divers  pci'sons  to  meet  there  for  that  purpose,  and 
suffered  and  caused  a  great  innnber  of  idle  and  disorrlei'ly  persons  armed  with  tire-arms 
to  meet  in  the  highways,  I'L'C,  near  the  said  inclosed  grouTids,  discharging  tire-arms, 
making  a  great  noise,  (te.,  by  which  the  King's  subjects  were  disturbed  and  ])ut  in 
jieril.  At  the  trial  it  was  proved  that  the  defendant  had  converted  his  premises, 
which  were  situate  in  Bayswater,  nciii-a  public  highway  there,  into  a  shooting-grotnid, 
where  persons  came  to  shoot  with  rifles  at  a  target,  and  also  at  pigeons  ;  and  that,  as 
the  pigeons  which  were  fired  at  freijuently  escaped,  persons  collected  outside  of  the 
ground  and  in  the  neighbouring  fields  to  shoot  at  them  as  they  strayed,  causing  a 
gi'cat  noise  and  disturbance,  and  iloing  mischief  by  the  shot.  It  was  held  that  the 
evich'uce  supported  the  allegation,  that  the  defendant  caused  such  |)er.sons  to  assemljle, 
discharging  fire-arms,  iVc.,  inasmuch  as  their  .so  doing  was  a  ])r()bal)le  cons(^[357]- 
qucncc  of  his  keeping  grouixl  for  shooting  pigeons  in  such  a  place,  jjiltli'dalc,  .1.,  in 
giving  judgment,  says, — "It  has  been  contended,  that,  to  render  llii^  defeiid.uit  liable, 
it  nuist  be  his  object  to  create  a  niu'sance,  or  else  that  that  nuist  be  the  necessary  and 
inevital>lc  result  of  his  act.  No  doubt,  it  was  not  his  object,  but  I  do  not  agree  witii 
the  other  position  ;  l)ecause,  if  it  be  but  the  probable  conseiiuence  of  his  act,  he  is 
answerable  as  if  it  were  his  actual  object.  If  the  experience  of  mankind  must  lead 
any  one  to  expect  the  result,  he  will  be  answerable  for  it."     [Crcsswell,  .1.     That  case 
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is  rather  wide  of  this  •.  the  defendant,  hy  holding  out  his  premises  as  a  shooting-ground, 
enticed  the  paities  to  come  there  and  commit  the  nuisances  comphuned  of.  Was  the 
case  in  the  Year  Book,  T.  13  H.  7,  fo.  2G,  an  action  l)y  the  revei'sioiier  H  It  was. 
[Cresswell,  J.  The  case  of  the  lime-kiln,  cited  in  Aldreil's  case,  9  Co.  Rep.  59  a., 
I  presume  was  an  action  by  the  occupier.  Williams,  J.  There  is  .some  trace  of  the 
action  in  the  note  to  likh  v.  Biistcrfirlil,  4  C.  B.  78.3,  80.5  (a),  bv  the  name  of  DaiMy  y. 
Benh,  M.  4  E.  3,  fo.  36  ;  Lib.  Ass'.  Anno  4,  fo.  6,  pi.  3  ;  resumed,  M.  -5  E.  3,  fo.'  43, 
pi.  3G.]  The  proper  question  for  the  jury  in  these  cases  is,  whether  the  reversion  is 
injured 

O'Mallej',  Q.  C,  and  D.  D.  Keane,  in  support  of  the  rule.  It  is  conceded  that 
there  was  nothing  unlawful  in  the  erection  of  this  chimney  :  all  that  is  complained  of 
is,  the  use  that  is  made  of  it.  The  judgment  in  Tucher  v.  Kewtnan,  11  Ad.  i^-  li  40, 
3  P.  &  D.  14,  was  founded  upon  the  fact  that  the  thing  itself  which  constituted  the 
nuisance  was  pernKinent, — that  is,  something  which  would  piobalily,  and  in  the 
natural  course  of  things,  continue  down  to  the  time  when  the  reversion  would  come 
into  possession  (a)'.  Upon  the  .same  principle  it  [358]  was  that  an  assize  of  nuisance 
was  held  to  lie,  in  Traherns  raxe,  Godb.  221,  Case  321,  for  raising  a  house  .so  high  as 
to  injure  the  plaintiti's  windmill.  But,  in  Bex  v.  Pappineau,  2  Stra.  686,  it  was  held, 
that,  where  a  niiisance  is  temporary  as,  the  steeping  stinking  hides,  itc,  in  a  water- 
course, there  need  not  be  judgment  that  it  be  abated, — the  nuisance  ai-ising,  not  from 
the  erection  of  the  mill,  but  from  the  use  that  was  made  of  it  (a)^.  In  Baten's  case, 
9  Co.  Rep.  53  b.,  a  distinction  is  taken  between  a  nuisance  which  is  of  a  temporary 
character  only,  and  one  which  is  permanent.  In  Hopwood  v.  Schofield,  2  M.  Si  Rob. 
34,  where  it  was  held  that  a  reversioner  cannot  sue  for  the  obstruction  of  a  right  of 
way,  unless  the  obstruction  be  such  as  either  permanently  injures  the  estate,  or 
operates  in  denial  of  the  right,  Patteson,  J.,  says :  "  I  do  not  say  that  a  right  of  way 
may  not  be  obstructed  under  such  cii'cumstances  as  would  entitle  the  revei'sioner  to 
an  action  on  the  case  ;  l)ut  Jackson  \.  I'esked,  1  M.  &  Selw.  234,  and  all  the  authorities 
shew  that  he  can  only  sue  for  a  permanent  injury  to  the  object  of  his  reversionary 
interest.  How  can  that  injury  be  called  permanent,  which,  it  is  in  evidence,  can  be 
redre.ssed  in  a  few  daj's.'"  8o,  here,  how  can  that  be  said  to  bean  injury  to  the 
plaintift''s  re^•e^sion,  which  is  but  the  act  of  to-day,  and  which  may  possibly  not  be 
I'epeated  to-mori'ow  ?  BicJi  v.  Basterjidd,  4  C.  B.  783,  was  decided  upon  a  ground 
\\hich  must  dispose  of  this  case.  The  action  was  brought  against  the  owner  of 
premises,  for  a  nuisance  arising  from  smoke  issuing  out  of  a  chimney,  to  the  prejudice 
of  the  plaintiff  in  his  occupation  of  an  adjoining  messuage ;  and  it  was  sought  to  be 
sustained  on  the  ground  that  A.,  having  erected  the  chimney,  and  let  the  premises 
with  the  chimney  so  erected,  had  impliedly  authorised  the  lighting  of  a  tire  therein  : 
but  it  [359]  was  held  that  the  action  would  not  lie.  The  building  the  chimney  here 
gives  no  cause  of  action  :  and  the  intention  to  light  future  fires  gives  no  cause  of 
action.  [Williams,  J.  A\'hen  was  the  e.xpression  "permanent  injury  "or  "permanent 
nuisance  "  first  used  with  I'eference  to  this  subject  I]  As  early,  at  all  event.s,  as  the 
case  of  Ji'kj-  v.  PapjnneciH.  The  injnrj',  in  order  to  sustain  this  action,  must  be  to  the 
propeity,  and  not  to  the  personal  comfort  of  those  residing  there  :  smoke  and  noises, 
therefoie,  dift'er  materially  from  the  erection  of  a  wall  or  projecting  eaves,  or  the 
darkening  of  a  light.  Mumfonl  v.  The  Oxford,  IVorcaster,  ami  H'olrrrhaiiiplon.  Raihiny 
Cdiiipani/,  1  Hurlst.  &  N.  34,  is  expressly  in  point.  It  was  there  held,  that  a  rever- 
sioner could  not  maintain  an  action  against  a  railway  company  for  making  loud 
hammering  noises  in  a  shed  adjoining  his  house,  by  reason  whereof  the  tenant  quitted, 
though  it  appeared  that  he  was  afterwards  unable  to  let  the  house  except  at  a  lower 
rent.  Pollock,  C.  B.,  says:  "The  hammering  and  noises  maybe  stopped,  and  the 
shell  removed  at  any  time.  In  order  to  give  a  right  of  action  to  a  revei'sioner,  the 
injury  must  be  of  a  permanent  character."  And  Aldenson,  B.,  said  :  "  A  reversioner 
eaiuiot  maintain  an  action  for  an  injury  not  neces.sarily  permanent.  This  injury  is 
not  in  its  nature  permanent.  Till  the  reversioner  comes  into  possession,  he  is  not 
prejudiced.  There  was  no  evidence  to  lie  left  to  the  jury,  and  nothing  to  lead  to  the 
inference  that  the  injury  would  be  permanent,  e.xcept  the  presumed  intention  of  the 
defendants  to  continue  the  nuisance."     Here,  the  tenant  may  have  full  compensation  for 

(ay  And  see  Fay  v.  Prentice,  1  C.  B.  828. 

(«)■'  And  see  Bex  v.  IVldte  and  lizard,  1  Burr.  333. 
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the  injury  complained  of.  To  hold  this  action  to  lie  maintainable,  would  bo  to  .subject 
the  defendant  to  damages  twice  over  for  precisely  the  same  thing.  The  fact  of  the 
tenants  (|uitting,  or  rei|uiring  a  reduction  of  rent  to  induce  them  to  stay,  aH'ords 
no  ground  of  action.  Besides,  hero  the  tenants  had  not  in  [360]  fact  left,  nor  were 
the  rents  reduced.  The  plaintifi',  in  eH'ect,  sues  because  he  apprehends  a  damage  or 
injury. 

After  the  argument,  the  following  additional  authorities  were  referred  to  by  Keane, 
— llumphry  v.  Dama  IJivicn,  L)yer,  ill 9  b,,  and  llotccr  v.  Jlill,  1  Bro.  P.  C.  55.0. 

Cur.  adv.  vult. 

Cke.sswell,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  for  an  injury  to  the  plaintitt's  reversion  by  erecting  a  manu- 
factory on  land  adjoining  the  plaintiff's  houses,  and  cau.sing  smoke  to  issue  from  a 
chimney,  and  making  loud  noises.  The  plaintift'  also  complained  of  a  nuisance  arising 
from  the  lighting  of  wood  fires  in  the  yard  adjoining  the  factory. 

The  cause  was  tried  before  Lord  Campbell,  at  the  last  assizes  for  Norfolk,  when 
his  lordship  ruled  that  the  nuisances  merely  of  a  temporary  nature,  such  as  the  wood 
tires  and  the  noises,  would  not  support  the  action  :  but,  with  referctice  to  the  smoke 
issuing  from  the  foundry  chimney,  he  thought  the  case  distinguishable  from  Mumford 
V.  The  Oxford,  IForceskr,  and  U'olmrhutiiptun  Ilailwaij  Uumpuny,  1  Hurlst.  &  Norm.  3-1, 
and  that  there  was  evidence  to  go  to  the  jury  to  prove  injury  to  the  re\'ersion  :  l>ut 
he  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be 
of  opinion  that  there  was  no  injury  to  the  reversion. 

A  rule  nisi  having  been  obtained  accordingly,  cause  was  shewn  in  the  course  of  the 
last  term,  before  my  Brothers  Williams  and  Crowder  and  myself. 

The  only  point  reserved  for  our  consideration  was,  whether  there  was  evidence 
for  the  jury  of  any  injury  to  the  reversion  in  the  premises  of  which  the  plaintiff"  was 
owner,  but  not  the  occupier,  they  being  let  to  tenants. 

The  evidence  was,  that  the  defendant  erected  a  fac-[361]-tory  with  forges  and  a 
chinnioy  within  a  few  feet  from  the  yards  of  the  plaintiff's  houses;  that  tires  were 
lightei-1  in  the  forges ;  and  that  the  smoke  issuing  from  the  chimney  caused  annoyance 
to  the  plainlitl's  t;onants,  the  soot  entering  their  windows  and  dirtying  and  spoiling 
the  furniture  in  the  rooms ;  and  that  the  tenants  had  in  co)isoi|uence  given  notice 
to  quit. 

On  the  argument,  it  was  insisted  that  the  injury  done  by  the  defendant  need  not 
be  of  a  permanent  nature,  and  that  it  was  suflicient  if  proved  to  be  of  such  a  descrip- 
tion as  would  cause  the  reversion  in  the  premises  to  sell  for  a  smaller  sum  if  brought 
into  the  market. 

After  considering  the  authorities,  we  are  of  opinion  that,  since,  in  order  to  give 
a  reversioner  an  action  of  this  kind,  there  must  be  some  injiny  done  to  the  inherit- 
ance, the  necessity  is  involved  of  the  injury  being  of  a  permanent  character. 

The  earliest  instances  of  such  an  action  are,  cutting  trees,  suinerting  the  soil,  and 

erecting  a  dam  across  a  stream  so  as  to  cause  it  to  How  over  the  [)laintiH"s  land.      In 

the  two  former  cases  the  thing  done  was  not  removeable  or  remediable  duriu'r  the 

.  .  *^ 

term  :  in  the  thii'd  it  was  ;   but,  being  of  a  permanent  character,  it  was  to  be  assinued 

that  it  would  remain,  and  therefore  was  treated  as  an  injury  to  the  inheritance. 

The  decision  in  .Icsxd  v.  (!iffi>id,  4  Burr.  2141,  falls  within  the  same  principle.  A 
window  was  obstructed  ;  the  obstruction  was  of  a  permanent  character,  and  would 
romaiii,  unless  something  was  done  to  remedy  the  evil.  Tiicker  v.  Newman,  11  Ad. 
iV  E.  40,  3  P.  fi  1).  14,  belongs  to  the  .same  class. 

Now,  the  building  erected  in  this  ease  did  nut  injui-e  the  plaintilf's  iMlieritancc  : 
but  it  is  said  that  the  use  made  of  it  did.  The  real  subject-matter  of  complaint, 
therefore,  is,  not  the  erection  of  the  building,  but  causing  smoke  to  issue  from  it.  If 
the  lires  had  iiot  been  made  [362]  by  the  defendant,  he  could  not  have  been  sued  for 
an  iiijmy  either  to  the  possession  or  the  inheritance:  Rich  v.  Bndcrjidd,  4  C.  B.  7t<3. 
Now,  making  the  tires  and  causing  smoke  to  issue,  was  not  an  act  of  a  permanent 
nature.  It  is  very  like  the  case  of  Jlnxlcr  v.  7'iti/Ioi;  4  B.  i*i;  Ad.  72,  where  a  per.son 
tres[)assed,  asserting  a  right  of  way  ;  and  not  distinguishalile  from  Muiiifoid  v.  Thi: 
lifj'unl,  frorcesler,  and  IFolferhainpton  Ilailivaii  Coinjiani/,  where  the  action  was  brought 
against  the  defendants  as  occupiers  of  certiiin  sheds,  for  making  noises  therein,  which 
caused  the  phuntitfs  tenants  to  give  notice  to  ipiit. 

The  real  complaint  by  the  reversioner  is,  that  ho  fears  the  defendant,  (.iisome  other 
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occupier  of  the  adjoining  premises,  will  continue  to  make  fil•e^s  anil  cause  smoke  to 
issue  from  the  chimney  :  and,  if  the  reversion  would  sell  for  less,  that  is  not  on 
account  of  anything  that  has  been  done,  hut  of  the  apprehension  that  something  will 
be  done  at  a  future  time. 

According  to  the  authorities,  we  feel  bound  to  say  that  this  is  not  such  an  injury 
as  will  enable  the  reversioner  to  maintain  an  action.  The  rule  for  entering  a  nonsuit 
must,  therefore,  be  made  absolute. 

Kule  absolute. 

End  of  Michaelmas  Vacation. 


[363]    C.\.sEs  Argued  and  Decided  in  the  Court  of  Common  Pleas,  in 
Hilary  Term,  in  the  Twentieth  Year  ok  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  Banco  in  this  term,  were, — Cockburn,  C.  J., 
Cresswell,  J.,  Crowder,  J.,  and  Williams,  J. 

Memoranda. 

On  the  'Jith  of  January,  Sir  Edward  Hall  Alderson,  one  of  the  Barons  of  Her 
Majesty's  court  of  Excheipier,  died,  in  the  70th  year  of  his  age. 

He  was  succeeded  by  M  illiani  Fry  Channell,  Serjeant-at-Law,  who  took  the  oaths 
on  the  14th  of  February,  and  shortly  afterwards  received  the  honoui-  of  knighthood. 

Un  the  -ith  of  March,  Charles  Wilkins,  >Serjeant-at-Law,  died  at  his  Chambers, 
No.  8  King's  Bench  Walks,  Temple. 

[364]    Patience  Swinfen  ;■.  Frederick  Hay  Swinfe.n.    Jan.  1-.',  1^57. 

[S.  C.  26  L.  J.  C.  P.  97  ;  3  Jur.  N.  S.  8-5  ;  .5  W.  R.  20.3.  For  other  proceedings 
see  18  C.  B.  48.5  ;  and  in  Chancery,  24  Beav.  .549  ;  2  De  G.  &  J.  381.  See  Shmiss 
V.  Francis,  1866,  L.  R.  1  Q.  B.  381  ;  /;(  re  JFood,  1872,  21  W.  R.  104  ;  Holt  v.  Jesse, 
1876,  3  Ch.  I).  177;  Xeale  v.  Gordon. Lennox,  [1902]  1  K.  B.  843;  [1902]  A.  C. 
465.] 

The  court  will  not  dispense  with  personal  service  of  a  lule  nisi  for  an  attachment  for 
disobedience  of  a  rule. — .V  compromise  having  been  entered  into  by  the  plaintiH's 
counsel  on  her  behalf  at  the  trial,  and  emljodied  in  an  order  of  nisi  prius,  afterwards 
made  a  rule  of  court, — upon  a  motion  against  her  for  an  attachment  for  lefusing  to 
perform  it,  on  the  ground  that  it  was  done  without  her  authority  and  against  her 
express  instructions  : — Held,  that  the  dissent  of  one  of  its  members  was  enough  to 
justify  the  court  in  declining  to  attach  the  plaiutitf. — The  order  having  been  made 
upon  the  trial  of  an  issue  out  of  Chancery,— cjuasre,  whether  this  court  had 
jurisdiction  to  make  it  a  rule  of  court,  and  whether  the  application  to  enforce  it 
should  not  have  been  made  to  the  court  of  equity  ? — As  to  how  far  counsel  and 
attorneys  may  liind  their  clients  by  acts  done  by  them  in  court,  in  the  absence  of 
express  authority, — quaere! — The  proper  time  for  an  application  for  leave  to  tile 
atiida\its  in  answer  to  "new  matter,"  under  the  17  ife  18  Vict.  c.  125,  s.  45,  is  when 
the  new  matter  has  been  brought  before  the  court  by  the  other  side  ;  and,  semble, 
that  these  also  may  be  answered  at  the  proper  time. 

This  was  an  issue  directed  by  the  Master  of  the  Rolls  to  try  the  validity  of  the 
will  of  one  Samuel  Swinfen,  deceased. 

The  i.ssue  came  on  for  trial  at  the  Spring  Assizes  at  Stafford  in  185G.  At  the 
close  of  the  first  day,  negotiations  for  an  arrangement  took  place  between  the  leading 
counsel  for  the  respective  parties,  and  ultimately  the  following  terms  were  agreed 
upon  and  embodied  in  a  memorandum  which  was  signed  by  the  Attorney-General  on 
the  part  of  the  defendant,  and  by  Sir  F.  Thesiger  on  the  part  of  the  plaintiff,  to  the 
following  effect : — 

''Terms  of  compromise.  Juror  to  be  withdrawn.  Estate  to  be  conveyed  by 
plaintili  at  law  to  defendant  in  fee,  free  of  incumbrance,  if  any,  created  since  death  of 
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Samuel  Swiiifcii ;  such  conveyance  to  date  from  Michaelmas,  1S55.  Defendant  Lo 
secure  to  plaintiff  an  annuity  for  her  life  on  the  estate  of  10001.  a  year,  inclusive  of 
the  3001.  a  year  already  secured  to  her  on  estate,  also  to  ilate  from  Michaelmas,  If^.j."). 
If  any  charge  is  existing  on  the  estiite  created  prior  to  the  death  of  Samuel  Swinfen, 
the  interest  to  he  boin  in  equal  moieties.  I'laintiti's  costs  as  between  attorney  and 
client,  not  exceeding  12501.,  to  be  paid  Ijy  defendant.  Power  to  either  party  to  make 
this  agreement  a  rule  of  court.  In  event  of  any  question  ari.siug  on  tiie  above  terms, 
the  same  to  be  referred  to  Sir  [365]  F.  Thesiger  and  the  .Attorney -General.  The 
house  and  grounds  to  be  occupied  by  plaintiti' without  payment  of  rent,  till  Michaelmas 
uext." 

This  memorandum  was  embodied  in  an  order  of  nisi  prius,  which  was  afterwards 
made  a  rule  of  court;  and,  the  plaiutitt'  having  refused  to  abide  by  it,  an  unsuccessful 
attempt  was  made  in  Trinity  Term  last,  to  enforce  it  by  attachment :  see  Swinfen  v. 
Swinfen,  IS  C.  B.  48i3. 

The  Attorney-General,  early  in  Michaelmas  Term  last,  again  (il)tained  a  lulc  nisi 
for  an  attachment  of  contempt  against  the  plaintiff  for  disoljcdicnce  of  the  rule  of 
court.  The  affidavits  (a)'  upon  which  the  motion  was  founded,  stated  that  perform- 
ance of  the  rule  on  her  part  had  been  iluly  demanded  of  the  plaintifi',  and  an  ingross- 
meut  of  a  conveyance  of  the  Swinfen  estate  tendered  to  her  for  execution,  together 
with  a  deed  (executed  by  the  defendant)  to  secure  to  her  the  annuity  or  rent-charge 
stipulated  for  by  the  order  of  nisi  prius,  when  she  refused  to  execute  the  conveyance 
or  to  perform  the  engagement  entered  into  by  her  counsel  on  her  behalf  at  the  tiial. 

The  Attorney-General,  on  a  subsequent  day,  upon  a  suggestion  that  the  plaintiff 
was  evading  the  service  of  the  rule,  applied  for  leave  to  serve  it  by  leaving  a  copy  at 
her  residence,  and  also  with  her  attorney  and  agent  rcspecti\ely,  in  lieu  of  serving 
the  plaintiff'  personally. 

Chks,s\vei.l,  J.  You  must  do  the  best  you  can  to  serve  the  rule.  We  cannot  by 
anticipation  say  what  sort  of  service  will  do.  I  very  much  doubt  whether  anything 
short  of  pci'sonal  service  will  suffice  in  the  case  of  an  attachment.  The  rule  had 
better  be  enlarged  until  the  [366]  last  day  but  one  of  the  term,  to  give  the  attorneys 
an  oppoilunity  of  etiecting  the  service. 

Service  having  subse<(uently  been  accepted  on  the  part  of  the  plaintiff, 
Nov.  2i. — K.  Kennedy  and  W.  K.  Cole  appeared  to  shew  cjuise  upon  affidavits  of 
the  plaintiff',  her  attorney  (Mr.  Simpson),  and  Sir  H.  Durrant. 

Whateley  prayed  leave  on  the  part  of  the  defendant  to  answer  the  new  matter  con- 
tained in  those  affidavits,  pursuant  to  the  4.Jth  section  of  the  common  Law  Procedure 
Act,  iy.54, — 17  &  18  Vict.  c.  12.5.  lie  stated,  that,  on  moving  for  the  rule,  it  was 
thought  unnecessary  to  state  anything  in  the  affidavits  about  the  compromise  ;  l)ut 
that,  linding  that  the  affidavits  which  were  about  to  be  used  on  the  other  side  went 
fully  into  the  matters  which  were  disposed  of  on  the  former  motion,  it  was  now 
thought  advisable  that  affidavits  should  be  filed  in  answer. 

CiiEis.swKLL,  J.  We  cannot  at  present  say  whether  or  not  we  are  prepared  to 
adhere  to  our  former  decision.  But  we  cannot  at  the  })resent  stage  of  the  proceed- 
ings grant  this  application.  The  affidavits  which  Mr.  W'haleley  ])roposes  to  Hie,  are 
to  answer  affidavits  which  by  the  courtesy  of  the  counsel  for  the  plaintiff'  have  been 
handed  to  him  for  his  inspection.  To  permit  this  now  might  be  to  allow  the  defen- 
dant to  tile  athdavits  in  answer  to  something  which  may  never  appear  upon  the  tiles 
of  the  court  at  all.  If,  upon  cause  being  shewn,  matter  appears  which  we  think  the 
defendant  ought  to  have  an  (.)])portunity  of  answei'ing,  tiiis  application  may  l)e 
renewed. 

\\'llJ.I.\,MS,  J.  concuned. 

ClluwiiKK,  .1.  This  p(jint  has  already  been  decided  by  [367]  this  court  on  more 
than  one  occasion  {uf.  We  may,  in  the  exercise  of  our  discretion,  when  the  rule 
comes  on,  allow  affidavits  to  be  Hied  in  answer  ;  but  we  must  Hrst  be  sulislied  that 
they  are  ncce.s.saiy. 

Kennedy,  for  the  plaiutill',  tiicn  jjiocceilcd  to  read  the  allida\its.  I'iic  i)l,uiUill"s 
alHdavit  was  in  substance  ;is  follows  : — "I  never,  either  before  oi"  after  the  commence- 
ment of  legal  proceedings,  gave  any  instructions  or  authority  to  my  attorney,  or  to 

(a)'  In  addition  to  those  used  on  the  former  rule. 

(a)-  See  H'oml  v.  Coj:,  17  C.  B.  280,  and  Ilai/nc  v.  liobcrlsmi,  17  C.  li.  .JIt>. 
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any  other  person,  to  make  any  compromise  on  m}'  behalf.     After  the  commencement 
of  letial  proceedings,  I  gave  my  attorney  no  other  instructions  than  to  support  the 
will  of  my  father-in-Lnv,  and  to  maintain  its  validity  and  integrity.     I  was  a  witne-ss 
on  the  trial  of  this  issue,  on  Satiu-fhiy,  the  15th  of  March  last."     "After  the  examina- 
tion of  myself  and  five  other  witnesses,  and  at  ahout  6  o'clock,  the  judge  adjourned 
the  court  ;  and  I  have  been  infoimed,  and  believe,  that,  immediately  afterwards,  and 
before  leaving  the  court.  Sir  F.  Thesiger,  my  leading  counsel,  had  a  conversation  with 
the  judge,  and  that  he  caused  the  other  counsel  and  my  attorney  to  follow  him  to 
his  lodgings.     I  went  from  the  court  to  the  Swan  Hotel,  and  shortly  afterwards  was 
informed  by  my  attorney  and  his  London   agent,  Mr.  Cole,  that   Sir   F.  Thesiger 
wished  to  see  me.     I  went,  accompanied  liy  Mr.  Cole,  to  Sir  F  Thesiger's  lodgings. 
Ou  arriving  there,  I  was  informed  l)y  Sir  F.  Thesiger  that  the  Attorney-(7eneral  had 
offered  to  give  me  an  annuity  of  10001.,  on  condition  of  my  relinquishing  the  Swinfen 
estate.     Sir  F.  Thesiger  strongly  urged  me  to  accept  the  otler.     I  told  him  I  would 
not  accept  that  or  any  other  offer.     He  persisted  in  urging  me  to  accept  it,  and  at 
length  said  that  he  had  had  an  [368]  intimation  from  'high  quarters,'  which  he  was 
not  at  liberty  to  name,  that  the  case  was  likely  to  go  against  me,  and  it  was  better 
to  save  something  from  the  wreck.     I  understood  him  by  the  expression  of  '  high 
quarters,'  to  mean   the  judge.     Nevertheless,  I  had    no  fear  as  to  the  result,  and 
desired  to  get  nothing  but  what  I  was  justly  entitled  to.     I  said  to  Sir  F.  Thesiger 
that  I  would  not  listen  to  the  pioposal :  that  I  only  wanted  my  own  ;  that  I  wished 
the  case  to  be  tried  bv  the  jury,  and  would  abide  bv  the  -serdict ;  and  that  I  con- 
sidered it  my  duty  to  support  the  will :  but,  upon  his  still  pressing  me,  I  requested 
;\Ir.  Cole  to  fetch  my  friend.  Sir  H.  Durrant,  who  had  come  with  me  to  Stafford. 
Upon  Sir  H.  Durrant's  arri\al,  the  substance  of  what  Sir  F.  Thesiger  had  said  to  me 
was  repeated  to  him  :  and  Sir  H.  Dun-ant  recommended  that  I  should  take  a  little 
time  to  consider  the  offer.     To  this  I  assented  ;  and  it  was  at  once  arranged  that  I 
should  send  my  reply  to  Sir  F.  Thesiger  by  1  o'clock  the  next  day,  in  order  that  he 
might  communicate  it  to  the  other  side.     On  rejoining  my  attorney,  I  expi'essed  my 
entire  disapproval  of  the  proposed  mode  of  terminating  the  trial :  and  I  told  him  (as 
was  the  fact)  that  I  onl\'  took  time  to  consider  it,  out  of  respect  to  counsel,  especially 
as  Sir  F.  Thesiger  seemed  so  anxious  on  the  subject ;  and  I  requested  him  to  come 
early  the  next  day  to  Swinfen  for  my  reply.     I  then  returned  to  Swinfen,  which  is 
at  a  distiince  of  twenty   miles  from   Stafford.     Early    the  next  day  (Sunday)  my 
attorney  reached  Swinfen  Hall :  and  I  immediately,  without  any  discussion,  expressed 
to  him  positively  my  resolution  to  reject  the  ofler,  and  requested  him  to  convey  my 
answer  to  Sir  F.  Thesiger.     Sir  H.  Durrant  said  he  fully  agreed  with  me  ;  and  we 
both  declared  to  him  that  the  cause  must  st<and  or  fall  by  the  will,  and  that  I  would 
sink  or  swim.     My  attorney  had  received  no  authority  whatever  from  me,  directly 
or  indirectly,  to  accept  any  [369]  other  terms,  or  to  give  any  new  instructions  to 
counsel ;  and  he  left  Swinfen  Hall  that  morning  with  the  simple  direction  to  convey 
my  refusal  of  the  offer  to  Sir  F.  Thesiger.     I  am  infoi-med,  and  lielieve,  that  my 
attorney  the  same  morning  sent  my  instruction  by  the  electric  telegraph  from  Lichfield 
to  Staftbid,  addressed  to  Mr.  Cole,  and  that  it  was  received  by  Mr.  Cole  and  conveyed 
to  Sir  F.  Thesiger  at  about  1  o'clock  of  the  same  day,  and  was  then  made  known  to 
the  defendant's  counsel.    It  was  in  the  follovi'ing  words,  "  The  offer  is  refused."    I  was 
not  informed,  nor  had  I  the  least  i-eason  to  suspect,  that  there  would  be  any  further 
negotiation  for  a  compromise  ;  and,  from  the  circumstance  of  my  counsel  consulting  me 
onthe  said  offei',  I  concluded  that  they  would  not,  nor  could,  assent  to  any  arrangement 
without  my  sanction.     My  attorney  had  advised  me  to  come  to  Staff'ord  hy  the  first 
tiain  from  Lichfield  on  Monday  morning,  to  be  present  at  the  trial.     I  therefore  went 
from  Swinfen  to  Lichfield  in  time  foi-  the  first  train,  and  travelled  by  that  train  to 
Stafford  in  company  with  Sir  H.  Durrant  and  several  of  my  witnesses.      We  found 
a  car  waiting  for  us  at  Stafford  station  ;  and  a  gentleman  named  Barron  informed  us 
that  an  arrangement  was  going  on  in  court,  and  that  we  must  make  the  utmost  h;iste. 
We  went  immediately  to  the  court-house,  and  we  arrived  there  a  minute  or  two  (as 
I  am  informed  and  believe)  after  a  juror  had  been  withdrawn.     We  passed  from  the 
outer  hall  of  the  court-house  into  an  ante-room,  and  there  met  Sir  F.  Thesiger.     He 
said  to  us, — '  It  is  all  settled :  I  have  compromised  the  case  :  I  have  done  my  best 
for  you,' — or  words  to  that  effect.     Sir   H.   Durrant  asked,   with  an  expression  of 
surprise,  'By  whose  authority*'      Sir  F.  Thesiger  replied,  after  a  little  hesitation, 
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addressing  Sir  II.  Durrani,  '  By  your's  ; '  tu  which  Sir  11.  Durnint  rejoined, — '  The 
deuce  you  did  ! '  SirF.  Thesiger  made  no  reply  to  this,  but  left  the  room  immediately." 
"  My  [370]  attorney  soon  afterwards  came  into  the  ante-room.  I  expressed  to  hira 
my  astonishment  :ind  resentment  at  what  liad  been  done,  and  my  determination  not 
to  submit  to  tiie  compromise.  My  attoi'iiey  said  that  he  liad  nothing  to  do  witli  it. 
Being  informed  that  my  cause  was  at  an  end,  I  left  the  court-liouse  with  Sir  II.  Dun-ant, 
and  returned  home.  .  Since  that  time,  I  have  never  done  anything  to  ratify  or  coulirni 
the  compromise,  nor  anything  which  might  lead  my  opponents  to  l)clieve  that  1 
intended  to  ratify  or  conlirm,  or  tliat  I  acquiesced  in  it :  but,  on  the  contrary,  1  have 
in  various  ways  signified  to  them  my  disapproval  of  the  compromise,  and  my  resoUition 
to  repudiate  it  and  contest  its  validity.  And  I  am  informed  and  believe  that  some 
time  in  March  last,  and  after  the  assizes,  the  London  agents  of  my  attorney,  oi-  one 
of  them,  communicated  that  lesolution  to  Mr.  Frere,  the  defendant's  attoiney  ;  and, 
on  the  2ud  of  April  last,  the  Krm  of  Mr.  Frere  wrote  to  my  attorney  informing  him 
that  they  had  instructed  counsel  to  prepare  a  supplemental  bill  to  enforce  the  agree- 
ment; and  I  was  then  informed  by  my  attorney,  that,  if  I  meant  to  contest  the 
compromise,  I  must  leave  my  opponents  to  take  proceedings  against  me  in  equity  to 
enforce  it,  and  1  must  meet  it  there."  "On  the  yth  of  .lune  last,  I  declined  to  execute 
a  deed  which  was  tendered  to  me  by  Mr.  Greene ;  and  I  referred  him  to  my  solicitor 
for  further  information  ;  and  1  am  informed  and  believe  that  my  Ijondon  agent 
informed  the  attorney  on  the  other  side  that  it  was  of  no  use  to  tender  any  deed  to 
me,  as  I  would  not  sign  it."  "The  value  of  the  Swinfen  estiite  is  about  05, 0001.  ;  and 
the  annuity  wiiich  I  should  take  under  the  agreement,  is  worth  10,0001.  ;  and  I  had 
previously  resigned,  without  litigation,  to  the  next  of  kin  a  sum  of  70001.  and  upwards 
given  me  by  my  father-in-law,  to  which  I  believe,  and  am  advised,  I  might  have 
established  a  good  title.  The  agreement  was  impro-[371]-vident,  inasmuch  as  it 
contained  no  stipulation  for  the  discontinuance  of  the  proceedings  in  equity  and  in 
Doctors'  Commons  then  and  still  pending  at  the  suit  of  the  defendant  against  me 
as  devisee  and  executrix  under  the  .said  will.  The  validity  of  the  will  was  not  a  mere 
pecuniary  ipiestion  ;  for,  it  involved  my  character  as  one  necessarily  acipiainted  with 
the  state  of  mind  of  the  testator,  and  peculiarly  capable  of  forming  a  correct  opinion 
of  his  competency  to  make  a  will.  Even  if  the  agreement  had  been  advantageous  to 
me  in  a  pecuniary  point  of  view,  yet,  considering  the  circuinstances  under  which  it 
was  etl'ected,  I  could  not  conscientiously  have  availed  myself  of  it.  1  verily  l)elie\-c, 
as  1  believed  at  the  trial,  that  my  cause  is  a  just  one,  and  that  the  will  of  my  father- 
in-law  is  valid  and  ought  to  be  upheld,  and  that  1  shoukl  have  obt;iined  a  verdict  in 
my  favour  if  the  case  had  been  suil'ered  to  go  to  the  jury.  It  is  my  desire  to  have 
a  full  and  fair  trial  of  the  issue  directed  by  the  Master  of  the  Rolls  ;  and  I  refuse  to 
ratify  the  unauthorised  and  illegal  act  of  my  counsel." 

Mr.  Simpson's  attidavit, — after  cori'oborating  that  of  the  plaintill' as  to  what  took 
place  down  to  the  morning  of  Sunday,  the  Kith  of  March, — was  as  follows: — "On 
niv  return  to  Stalibid  in  the  afternoon,  I  was  informed  by  Mr.  Cole  that  Sir  F.  Thesiger 
wished  to  see  me  at  f^  o'clock  the  next  morning  ;  and  Mr.  Cole  made  an  appointment 
accordingly.  The  ne.\t  morning,  1  called  with  Mi-.  Cole  upon  Sir  F.  '1  hesigei',  and 
in  the  first  place  informed  him  that  I  had  no  authority  to  re-open  the  treaty  ;  and 
I  stated  that  I  was  quite  sure  that  Mrs.  Swinfen  would  entertain  no  other  ofl'ei'  tlian 
on  the  basis  of  the  whole  estate  for  her  life.  1  had  made  a  memorandum  to  this 
cti'ect  in  writing,  which,  to  the  best  of  ray  recollection  and  belief,  1  then  gave  to  Sir 
K.  Thesiger,  and  ho  reatl  it  in  my  presence,  and  left  for  the  purpo.se  of  speaking  to 
the  Attorney -Oeneral.  I  did  not  see  Sir  [372]  F.  Thesiger  again,  nor  did  I  know 
what  steps  had  been  taken,  until  the  counsel  met  in  coin't  at  0  o'clock.  They  began 
immediately  to  corres[)oud  and  confer  in  couit  in  the  presence  of  the  judge  ami  jury, 
and  also  went  out  of  court  apparently  for  that  [)urpose.  SirF.  Thesiger,  in  the  course 
of  a  shoit  time,  informed  mc  that  the  defenilaut,  who  was  in  court,  and  the  Attorney- 
tleneral,  expressed  their  willingness  to  abiile  by  their  former  offer,  and  to  give  a  sum 
of  money  for  the  costs  ;  to  which  1  staleil  my  [wsitive  dissent.  The  conference  was 
still  proceeding;  and  I  jcmindcd  Sir  F.  Thesiger  that  I  had  no  authoiily  to  negotiate 
any  compromise  fur  my  clienl  ;  to  which  Sir  F.  Thesiger  replied,  that  he  woulil  take 
all  the  res[)onsibilily  on  himself  jointly  with  his  (colleagues.  Uefusing  to  have  any 
concern  in  the  affair,  1  left  the  court,  and  after  a  short  time  was  sent  for  by  Sir  F. 
Thesiger,  who  was  then  in  conversation   with   the  Attorncy-Ueneral ;  and  the  latter 
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put  a  question  to  me  respecting  the  Swiiifen  estate,  which  I  answered.  Soon  after- 
wards, I  received  a  written  request  fiom  Mrs.  C.  Swinfen,  «ho  was  in  attendance 
as  a  witness,  to  speak  to  her  in  the  hall  of  the  court-house.  I  went  to  her  ;  and 
both  she  and  her  husband  most  earnestly  requested  me  to  put  a  stop,  if  jiossiljle, 
to  the  proposed  agreement,  and  said  that  they  were  quite  sure  Mt-s.  Swinfen  would 
repudiate  it,  and  refuse  to  submit  to  it.  I  then  returned  to  Sir  F.  Thesiger ;  and,  as 
Mrs.  Swinfen  was  expected  e\cry  minute,  I  requested  him  to  wait  for  her  arrival ; 
but  he  did  not  comply  with  my  request ;  and  a  juror  was  withdrawn  a  few  minutes 
before  her  arrival.  The  conference  between  the  respective  leading  counsel  continued 
nearly  an  hour  and  a  half,  from  the  beginning  to  the  conclusion."  "  I  do  not  know 
whether  the  agreement  was  drawn  up  and  signed  before  or  after  a  juror  was  withrlrawn. 
I  was  not  asked  to  peruse  it.  My  attention  was  directed  to  the  alienation  of  the 
estate,  and  my  objection  was  to  [373]  that  condition.  I  particulai-ly  urged  to  Sir 
F.  Thesigei'  that  he  was  making  a  mere  commercial  bai-gain,  and  therefore  I  could  not 
act  a.s  Mrs.  Swinfen's  attorney  on  such  a  basis.  I  distinctlv  understood  that  he 
admitted  this.  I  left  the  court  .soon  after  Sir  F.  Thesiger,  and  found  Mis.  Swinfen 
in  the  ante-room.  She  was  in  great  di.strcss,  and  I'eprobated  the  transaction,  in  the 
presence  of  her  witnesses  and  many  other  persons." 

Sir  Henr}^  Durrant's  affidavit  was  in  substance  a.s  follows  : — "I  was  present  at  the 
trial  of  the  above-named  cause  on  Saturday,  the  15th  of  March."  "Soon  after  the 
adjournment  of  the  court,  I  went,  at  the  request  of  Mr.  Cole,  to  Sir  F.  Thesiger's 
lodging.?,  when  I  found  the  plaintifl"  with  Sir  F.  Thesiger  and  some  other  counsel. 
The  plaintiff  asked  Sir  F.  Thesiger  to  repeat  to  me  what  he  had  said  to  hei-.  He 
then  stated  that  the  Attoiney-Geiieral  had  offered  to  give  her  lOOHl.  a  year  and  the 
costs  of  the  trial,  if  she  would  relinquish  the  estate  to  Captain  Swinfen,  the  defendant. 
He  .said  also  that  the  case  was  going  against  the  plaintiff."  "'I  made  no  answer  to 
Sir  F.  Thesiger,  but  looked  at  the  plaintiff,  and  said  to  her,  'This  requires  a  little  time 
for  consideration.'  I  said  so,  thinking  it  advisable  that  we  should  talk  over  the 
matter  by  ourselves.  I  returned  with  the  plaintiff  that  evening  to  Swinfen  Hall. 
We  talked  about  the  proposed  compromise.  She  made  up  her  mind  instantly  to 
reject  it ;  and  I  entirely  concurred  with  her.  The  ne.xt  morning,  Mr.  Simpson,  her 
attorney,  came  to  Swinfen  Hall.  I  was  present  at  his  interview  with  the  plaintiff. 
She  declared  her  resolution  to  reject  the  offer  of  the  Attorney-General,  and  desired 
her  attorney  to  convey  her  answer  to  Sir  F.  Thesiger.  She  said  that  she  would 
stand  or  fall  by  the  will,  or  woids  to  that  effect :  and  I  said  that  1  approved  of  her 
resolution.  On  the  Monday  morning,  I  went  with  the  plaintiff  to  Stafford,  in  order  to 
attend  the  trial.  On  arriving  at  the  Stafford  station,  we  were  informed  that  we  must 
make  haste  to  the  court,  as  there  [374]  was  a  negotiation  going  on  between  the  counsel. 
The  plaintiff  and  myself  were  both  greatly  surprised,  as  we  had  not  the  least  suspicion 
that  such  a  thing  would  be  done.  We  hastened  to  the  court-house ;  and,  upon 
entering  the  ante-room,  through  which  the  witnesses  have  to  pass  into  the  court,  we 
met  Sir  F.  Thesiger,  who  accosted  us  and  said  that  he  had  done  his  best,  and  com- 
promised the  case.  I  asked  him  diiectly  by  whose  authority  he  had  done  so  ;  and 
Sir  F.  Thesiger,  looking  at  me  with  some  confusion  of  manner,  said,  '  By  yours.' 
I  replied  instantly,  'The  deuce  you  did  I '  and  was  proceeding  to  say  more,  but  Sir 
F.  Thesiger  walked  quickly  away.  The  sUxtement  of  Sir  F.  Thesigei',  that  he  acted 
by  my  authoi'ity,  is  wholly  untrue.  I  never  assumed  to  give  any  authority  upon  the 
subject;  nor  had  I  any  authority  from  the  plaintiff  so  to  do." 

Cres.swkll,  J.  The  affidavits  having  now  been  used,  we  think  the  defendant 
should  be  allowed  to  file  affidavits  in  answer. 

Whateley.  The  affidavits  which,  if  the  court  see  no  objection  to  that  course,  it 
is  propo.sed  to  put  in,  are  those  of  Sir  F.  Thesiger,  Mr.  Alexander,  Q.  C,  Mr.  Whit- 
more,  (}.  C,  and  Mr.  Gray,  who  were  the  counsel  for  the  plaintiff  at  the  trial,  detailing 
what  took  place  there  so  far  as  they  were  concerned. 

Cresswell,  J.  I  am  of  opinion  that  there  is  no  legal  objection  to  the  leception 
of  the  affidavits  proposed.  The  court  cannot  take  upon  themselves  to  give  any  opinion 
as  to  the  propriety  of  counsel  making  affidavits  («).  Every  gentleman  is  the  best 
guardian  of  his  own  honor,  and  the  best  able  to  decide  for  himself  whether  or  not  it 
is  fitting  for  him  to  make  an  affidavit.     It  is  not  a  question  of  [375]  professional 

(fl)  Such  an  aftiila\it  was  made  in  FAworthij  v.  Binl,  Tamlin,  38 
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coiiKcIoiice  ;  Inil  the  (luustiuii  is,  what  was  the  authority  given.     All  we  can  .say  is, 
that  the  affidavits  may  be  filed. 

WiLLiAJi.s,  J.  The  only  (juestion  that  can  he  put  to  ns  is  a  (inestion  of  law  :  and, 
ius  a  matter  of  law,  there  clearly  is  no  objection  to  the  affidavits  pioposed. 

The  affidavit  of  Sir  F.  Thesiger  was  to  the  following  effect : — "  I  was  the  loading 
coimsel  engaged  on  the  part  of  the  ])laintitl'  in  the  matter  of  an  issue  direeterl  by  the 
court  of  Chancery  to  try  the  validity  of  the  will  of  Samuel  Swinfen,  deceased,  and 
which  issue  came  on  for  trial  at  tlie  Spring  Assizes  at  Stafford  in  the  present  year. 
I  have  read  a  copy  of  an  affida\'it  made  in  this  matter  by  Charles  Simpson,  the 
plaintiff's  attorney,  sworn  the  day  of  November  instant,  which  professes  to 

give  an  account  of  what  took  place  at  the  trial  with  reference  to  a  compromise  between 
the  parties  which  was  then  effected  under  my  advice  and  through  my  instiumentality, 
but  which  in  many  respects  is  entirely  contrary  to  my  recollection  of  the  circumstances. 
At  the  close  of  the  first  day  of  the  trial,  I  had  reason  to  believe  that  the  plaintiff"  was 
in  some  danger  of  an  adverse  verdict ;  and  I  desired  Mr.  Simpson  to  biing  her  to  my 
lodgings,  requesting  Mr.  Alexander  and  Mr.  Whitmore,  the  other  counsel  who  were 
witt)  me  in  the  cau.se,  to  attend.  I  pointed  out  to  the  plaintiff'  the  eonseiiuences  of  a 
defeat,  and  the  desirableness  of  coming  to  some  arrangement.  I  did  not  .say  that  the 
Attorney-General,  who  was  emploj'ed  by  the  defendant,  had  offered  an  annuit}'  of 
10001.  ;  no  such  off'ei-  having  been  made  b}-  him  :  but,  upon  the  plaintiff'  asking  me 
what  sort  of  an  arrangement  was  contemplated,  either  I  or  the  other  counsel  suggested 
the  sum  of  lOOOl.  per  aiunim  as  an  amount  which  we  all  agreed  in  thinking  woidd  be 
reasonable.  [376]  The  plaintiff'  said  she  would  do  nothing  without  her  friend  Sir 
Henry  Durrant,  under  whose  advice  she  had  been  acting :  and,  finding  that  he  was 
in  St<iffoid,  I  desired  him  to  be  sent  for,  and  we  repeated  in  his  presence  all  that  we 
had  pre\iously  stated  to  the  plaintiff".  We  separated  that  evening  upon  an  under- 
standing that  they  were  to  consider  the  suggestions  which  we  had  made,  and  com- 
municate by  telegiaph  the  next  day,  being  Sunday,  whether  (as  I  supposed)  the 
counsel  were  to  be  at  liberty  to  negotiate  with  the  other  side  for  an  arrangement. 
In  the  afternoon  of  Sunday,  I  received  a  conmiunication  by  telegraph  in  these  terras 
'The  oli'er  is  refu.scd.'  Mr.  Whitmoi-c  and  myself  thought  that  the  mes.sage  did  not 
exactly  meet  the  case,  as  no  ofl'er  had  licen  made  ;  but  I  believe  we  were  all  convinced 
that  the  idea  of  an  arrangement  nuist  l)e  abandoned,  and  we  were  prepared  to  proceed 
with  the  trial  on  the  following  day.  On  the  Monday  morning,  Mr.  Simpson  came 
with  Mr.  Cole  (his  London  agent)  to  my  lodgings.  Mr.  Simpson  in  his  affidavit  states 
that  he  did  so  at  my  request.  I  have  no  recollection  of  m}^  having  requested  his 
attendance  upon  me ;  and  my  belief  is,  that  his  visit  was  unexpected.  On  his  coming 
into  my  loom,  Mr.  Simpson  told  me  that  a  circumstance  had  come  to  his  knowledge 
which  in  his  judgment  made  it  extremely  desirable  that  the  case  should  be  ari-anged 
Having  previously  entertained  this  opinion,  I  was  strongly  confirmed  in  my  view  that 
it  would  be  for  the  interest  of  the  plaintiff',  Ijy  what  Mr.  Simpson  conununi(.'ated  to 
me  ;  and  I  said  that  I  would  instantly  go  to  the  Attorney-deneral  and  off'er  to  take 
lOOOl.  a  year,  which  1  believed  he  would  be  willing  to  give.  I  have  not  the  slightest 
recollection  of  Mr.  Simpson  having  pioduced  to  me  any  written  paper  at  this  inter- 
view ;  and  iny  firm  belief  is,  that  no  such  paper  w;is  pi'odueed.  With  tiie  entire 
ac(|uie.seence  anil  sanction  of  Mr.  Simpson,  I  pioceeded  to  the  Attorney-Ciene  [377]-ral. 
When  1  reached  the  lodgings  of  the  Attornoy-ticneral,  it  only  wanted  a  few  iniTuitcs 
to  the  time  of  the  court's  assembling,  and  therefore  our  communication  was  very 
brief:  but  he  at  once  agreed  to  the  proposal  that  the  plaintiff'  should  receive  lOOOl.  a 
year,  as  the  basis  of  the  arrangement.  In  consequence  of  the  haste  with  which  this 
took  place,  nothing  was  agreed  upon  on  the  subject  of  the  costs  ;  but,  on  our  arrival 
in  court,  Mr.  Simjjson,  having  been  informed  of  what  had  been  agreed  ujjon, 
endeavoured  to  stipulate  for  the  ])ayment  of  costs  as  between  attorney  and  client. 
I  proposed  this  to  the  Attorncy-dcneral,  who  objected  to  leaving  the  amount  of  costs 
indefinite,  and  suggested  the  naming  of  a  certain  sum.  Upon  this  I  inc(uired  of  Mr. 
Simpson,  in  the  (jresenee  of  Mr.  Cole,  what  would  be  a  projjcr  sum  to  li.\  for  the  cost«. 
He  answered  -JDOUl.  The  Attoincy-Ceneral  thought  this  .sum  cxti-avagant,  and  said 
that  th(^  dcfend.mt's  advisers  considered  that  lOOOl.  would  be  amply  sufficient.  I 
then  discussed  with  Mr.  Simjjson  and  Mr\  Cole  for  some  time  the  subject  of  the  costs, 
and  asked  him  (Simpson)  to  explain  the;  mode  in  which  he  made  up  the  amount,  lie 
did  not  satisfy  rao  that  the  costs  could  po.ssibly  exceed   loOdl.,  which  sum,  therefore, 
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with  bis  consent,  I  agreed  to  take.  The  Attorney-General  in  the  meantime  had 
drawn  up  the  heads  of  the  arrangement ;  and,  upon  my  .sending  over  my  proposal  to 
take  1-5001.,  he  inserted  the  sum  of  12501.  for  the  costs,  as  the  utmost  he  was  disposed 
to  give  on  this  account.  I  was  pressing  Mr.  Simpson  not  to  prevent  a  beneficial 
arrangement,  and  one  which  he  had  urged  me  to  make,  by  standing  out  for  2-501., 
when  a  friend  of  the  defendant  interfereii,  and  induced  him  (the  defendant)  to  declare 
his  determination  not  to  settle  at  all.  After  what  I  had  heard  from  Mr.  Simpson  at 
my  lodgings,  I  was  certainly  most  anxious  that  the  trial  should  not  proceed  ;  and  I 
pressed  the  Attorney-General  with  the  observation,  that,  [378]  after  we  had  sub- 
stantially agreed,  it  would  not  be  right  for  him  to  allow  his  client  to  recede.  After 
con.siderable  discussion,  he  at  last  said,  that,  unless  I  would  consent  on  the  part 
of  the  plaintift'  to  the  proposed  arrangement  commencing  as  from  the  preceding 
Michaelmas,  the  plaintift'  receiving  an  annuity  from  that  time,  and  the  defendant 
having  the  rents  due  at  Lady-Day,  no  settlement  could  take  place,  and  the  trial  must 
proceed.  It  was  also  insisted  bj'  the  Attorney-General  that  the  interest  of  any 
charges  upon  the  estate  should  be  borne  equally  by  the  plaintiff'  and  defendant.  I 
found,  upon  calculation,  that  the  difference  between  the  amount  of  the  rents  and  of 
the  animity  would  not  Ije  \er\-  gi'eat,  and  I  theiefore  urged  on  Mr.  Simpson  the 
acceptance  of  these  terms.  Mr.  Simpson  certainly  more  than  once  at  this  period  of 
the  negotiations  requested  me  to  wait  till  the  plaintift  arrived,  who,  he  informed  me, 
was  expected  in  an  hour ;  but  I,  fearing  from  the  disposition  of  the  defendant,  that, 
if  the  trial  was  resumed,  all  hope  of  an  arrangement  was  at  an  end,  and  considering 
it  of  great  importance  to  the  plaintiff's  interests  that  this  should  not  occur,  especially 
after  Mr.  Simpson's  impression  of  the  expediency  of  settling  the  case  had  strongly 
confirmed  my  own,  pressed  upon  i\lr.  Simpson  to  agree  before  it  was  too  late  ;  and, 
upon  his  hesitating,  said  that  I  must  take  it  upon  myself ;  to  which  Mr.  Simpson 
made  no  objection,  but  said  that  I  must  defend  him  against  his  client.  1  immediately 
answered  that  I  was  willing,  with  my  friends,  meaning  the  counsel  who  were  with  me, 
to  take  the  responsibility  on  myself :  and  I  then  signed  the  paper  which  had  been 
drawn  up  by  the  Attoi'ney-General,  and  which  contained  the  final  terms  of  agreement 
between  the  parties.  It  is  not  true,  that,  when  the  plaintiff'  came  to  my  lodgings,  or 
that  at  any  other  time,  I  told  her  that  the  Attorney-General  had  offered  to  give  her 
an  annuity  of  10001.  a  year ;  no  such  offer  had  been  [379]  made  ;  and  that  sum  was 
mentioned  by  myself  or  the  other  counsel,  as  a  suggestion,  in  the  maimer  previously 
suggested  by  me.  I  did  not  say  that  I  had  had  an  intimation  from  high  quartei's,  which 
I  was  not  at  liberty  to  name,  that  the  case  was  likely  to  go  against  her ;  nor  did  I 
give  her  or  Sir  Henry  Durrant  to  understand  that  I  had  had  a  private  communication 
from  the  judge  that  the  case  was  going  against  her.  I  told  her  that  it  appeared  to 
me  that  the  case  was  going  against  her,  and  urged  the  prudence  of  an  arrangement, 
to  prevent  the  consequences  of  an  adverse  verdict.  The  plaintiff'  did  not  .say  that  she 
would  not  accept  10001.  a  year,  or  any  other  ott'er :  on  the  contrary,  there  was  a  con- 
siderable discussion  as  to  terms  of  compromise  ;  and,  when  the  interview  terminated, 
it  was  understood  that  the  plaintiff'  and  Sir  Henry  Durrant  would  take  the  whole 
matter  into  consideration,  and  send  a  decision  on  the  following  clay.  It  is  not  true 
that  I  stated  to  Sir  Heiuy  Duriant  that  the  Attorney-General  had  off'ered  to  give  the 
plaintiff'  lOOOl.  per  annum  and  the  costs  of  the  trial,  if  she  would  relinquish  the  estate 
to  Captain  Swiufen.  I  have  already  stated  the  mode  in  which  the  sum  of  10001.  per 
annum  was  introduced  into  the  discu.s.sion,  and  which  statement  is  correct. " 

The  statements  contained  in  the  above  affidavit  were  coi'roborated  as  to  the  whole 
of  the  facts  therein  deposed  to,  by  the  attida\-its  of  Mr.  Alexander,  Mr.  Whitmore, 
and  Mr.  Gray  (who  were  also  counsel  for  the  plaintiff'  at  the  trial), — the  two  former 
gentlemen  expressly  swearing  that  Mr.  Simpson  ne\"er  at  any  period  of  the  discussion 
intimated  that  he  was  acting  without  authority  from  his  client. 

1\.  Kennedy  shewed  cause.  When  this  matter  was  before  the  court  on  the  former 
occasion  (IS  C.  B.  -185),  the  materials  on  which  to  form  a  correct  judgment  were  [380] 
wanting.  The  court  will  not,  therefore,  hold  itself  bound  by  what  took  place  then. 
[Cresswell,  J.,  intimated  that  the  argument  would  sustain  no  prejudice  from  what 
fell  from  the  court  upon  the  former  rule.]  The  authorities  upon  this  subject  are 
numerous,  and  somewhat  conflicting, — a  confusion  having  been  introduced  into  it 
from  a  want  of  properly  distinguishing  Ijetween  the  duty  and  power  of  the  attorney 
and  those  of  the  counsel,  and  between  the  power  to  refer  and  the  power  to  com- 
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promise  ;i  suit.  The  aHidavits  now  before  the  court  in  some  of  their  particiilurs  are 
perfectly  irreconcilable  with  each  othei',  and  lead  to  the  irresistil)le  fonclusion  that 
there  is  wilful  misstatement  on  one  side  or  the  other.  One  thing,  however,  is 
manifest,  viz.  that  the  plaint itt'  never  gave  any  authority  either  to  her  counsel  or  to 
her  attoi'uey  to  enter  into  the  agreement  that  has  lieen  entered  into  on  her  behalf: 
and  there  is  no  case  in  the  books  which  has  decided  that  either  counsel  or  attorney 
has  authority'  to  enter  into  a  compromise  involving  matters  foreign  to  the  record, 
without  the  consent  of  the  client.  The  counsel  is  the  advocate,  not  the  agent  of  his 
client.  His  instructions  may  be  more  or  less  vague  ;  but,  whatever  the}'  are,  he  must 
confine  him.self  strictly  within  their  limit.  Most  of  the  cases  have  arisen  out  of  matters 
addressed  to  the  discretion  of  the  court,  and  those  chiefly  in  courts  of  equity,  where 
a  larger  degree  of  latitude  is  allowed  than  in  actions  at  law,  where  the  issue  to  be 
decided  is  upon  the  record.  The  form  of  the  venire  shews  that  this  must  be  so  ;  for, 
neither  the  court  nor  the  jury  have  power  to  do  any  thing  else  than  to  try  the  issues 
pi'esented  to  them.  Counsel  may,  indeed  (his  brief  having  been  delivered)  withdraw 
the  record,  or  consent  to  a  nonsuit  or  a  verdict  against  him  or  may  assent  to  a  verdict 
passing  for  a  sum  less  than  that  claimed  by  his  client :  but  he  cainiot  travel  out  of  the 
i-ecord  :  he  is  not  the  general  agent  of  the  client.  All  his  authority  is  derived  from 
[381]  the  instructions  contained  in  his  brief,  wiih  reference  to  the  matters  in  issue 
upon  the  record  :  and  it  has  lieen  held  that  he  is  not  answerable  for  any  matter  spoken 
by  him  relative  to  the  cause  in  hand,  and  suggested  in  his  client's  instructions,  although 
it  should  reHect  upon  the  reputation  of  another,  and  even  prove  absolutely  groundless  ; 
but,  if  he  mentions  an  untruth  of  his  own  invention,  or  even  upon  instructions,  if  it 
l)e  impertinent  to  the  cause  in  hand,  he  is  liable  to  an  action  at  the  suit  of  the  party 
injured  :  Brook  v.  Sir  llcnry  Montague,  Cro.  Jac.  90 ;  Hodgson  v.  Scarlett,  1  B.  &  Aid. 
232  ;  Ahithol  v.  Benedetto,  3  Taunt.  225,  2  Campb.  487  ;  jikhardsmi  v.  Peto,  1  M.  &  G. 
890  ;  3  Bl.  Com.  29.  Even  the  attorney's  power,  though  necessarily  more  extensive 
than  that  of  the  counsel,  is  limited  to  steps  in  the  cause  (ay.  The  distinction  l)etween 
the  powei's  and  duties  of  attorneys  and  those  of  counsel,  are  well  pointed  out  in 
Story  on  Agencj',  §  24,  and  Colquhoun's  Summary  of  the  Roman  Civil  Law,  vol.  3, 
§  2207,  and  in  two  very  able  articles  in  the  Law  Magazine, — vol.  12,  p.  26,  and  vol.  20, 
p.  269.  It  has  been  decided  that  an  attorney  may  refer  a  cause  to  arbitration, —7' '///mo- 
V.  DeJher,  3  Taunt.  486  :  but  that  proceeds  upon  this  pi'inciple,  that  a  leference  is  only 
a  mode  of  trying  the  cause.  It  may  be  that  counsel  have  the  like  authority,  after 
brief  delivered  ;  but  the  authority  is  at  all  events  limited  to  the  cause  :  Baillie  v.  The. 
Edinlfun/h  Oil  (7a-v  Lii/ht  Coiiipan//,  3  Clark  &  F.  639.  The  strongest  dicta  in  favour  of 
the  power  assumed  to  be  exercised  here,  are  those  to  l)e  found  in  Mole  v.  Smith,  1  Jac. 
Si  W.  673,  and  In  re  Iloliler,  8  Beavan,  101.  But,  in  equity,  the  counsel  has  a  much 
laiger  discretion  than  he  has  at  law  ;  and,  on  the  last-named  occasion,  the  lan-[382] 
guage  of  the  Master  of  the  Rolls  (Sir  \i.  Shadwell)  went  nuich  beyond  the  necessity 
of  the  case.  Bntieruwth  v.  Clajihani,  in  the  note  to  Mole  v.  Smith,  is  somewhat  at 
variance  with  Lord  Kklon's  dictum  in  the  pi'inci[)al  case.  In  Knipe  v.  M'Mohon, 
4  Drewry  &  Wan-en,  29.0,  the  Lord  Chancellor  (Sugden)  said  that  "counsel  were 
perfectly  justified  in  acting  u[)on  tlieir  own  disci'etion  and  judgment,  in  determining 
whether  a  minor  heir-at-law  should  take  an  issue  of  devisavit  vel  non,  and  that  Lord 
Chancellor  I'lldon  had  expressed  an  opinion  to  tiic  same  effect."  Elworthy  v.  Bird, 
Tamlyn,  38  («)'-,  is  a  distinct  authority  to  shew  that  the  court  will  in  a  case  like  this 
inquire  whether  or  not  counsel  had  tlie  authority  they  profes.sed  to  exercise.  Theie, 
the  husband,  being  prosecuted  and  found  guilty  at  the  (piarter  sessions  of  an  assault 
upon  his  wife,  the  court  rcconniicnded  an  accommodation  of  the  disputes  and  ditler- 
ences  between  tliem.  The  counsel  of  the  parties  signed  a  memorandum  of  ai;ree- 
ment,  that  the  husband  should  allow  the  wife  an  annuity  of  501.,  and  the  court, 
ad\eitiiig  to  the  arrangement,  passed  sentence  u])on  the  defendant,  iinijosin"  onlv  a 
nominal  line  upon  him.  It  was  proved  that  the  defend.uit's  attorney  stated  |iubli<'lv 
in  court  that  the  defendant  had  come  into  the  agreement,  and  that  the  defendaiit 

(rt)'  In  lUrJumhmi  v.  J'clu,  1  M.  i*k  G.  896,  Tindal,  C.  J.,  says  "The  attorney 
admitted  to  prosecute  or  defend  rei)resents  his  client  throughout  the  cause  ;  but  a 
counsel  represents  his  client  only  when  speaking  for  him  in  court." 

(a)'-  See  this  ca.se,  upon  demurrer  to  the  bill  foi'  want  of  e(|uil\-,  2  Sim.  iV  Stu.  37'' 
And  see  13  I'rice,  222,  9.1.  1!.  Moore,  430,  2  Bingli.  258. 
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was  in  court  when  the  arrangement  was  entered  into.  The  defendant,  Ijy  his 
answer,  denied  that  he  ever  consented  to  it ;  and  on  his  part  there  were  depositions 
which  to  some  e.xtent  supported  it.  Upon  a  bill  filed  for  a  specific  performance,  it  was 
held,  that  it  was  not  incumbent  on  the  plaintiffs  to  prove  that  the  defendant  did  assent 
to  the  agreement  entered  into  by  his  counsel,  but  on  the  defendant  to  disprove  it ; 
that,  the  [383]  weight  of  the  evidence  being  that  the  defendant  did  not  dissent,  the 
court  would  conclude  that  counsel  had  authority  ;  and  that  the  plaintiff's  were  entitled 
to  a  decree  for  a  specific  performance,  with  costs.  The  Master  of  the  Rolls  (Sir  John 
Leach)  said  :  "  This  agreement  concludes  the  parties  ;  and  the  only  question  is,  whether 
the  counsel  had  sufficient  authority.  In  the  absence  of  evidence,  a  court  will  conclude 
that  he  had  authority  ;  for,  it  is  not  to  be  presumed  that  counsel  would  enter  into 
an  agreement  without  authoi'ity.  There  is  in  this  case  evidence  on  both  sides  ;  but, 
after  duly  considering  it,  I  come  to  the  conclusion  that  counsel  had  authority  which 
would  bind  his  client.  The  defendant,  it  is  true,  objected  when  the  airangement  was 
first  proposed  :  but,  the  question  is,  did  he  not  afterwards,  impressed  with  the  weight 
of  his  counsel's  reasoning,  assent?  His  counsel  swears  that  such  arrangement  was 
concluded  between  the  parties,  and  Mr.  Bird  was  present.  The  chairman,  in  passing 
sentence,  said,  '  I  impose  a  nominal  fine  upon  you,  because  you  have  entered  into  the 
arrangement.'  It  necessarily  follows  that  the  plaintiff's  are  entitled  to  a  decree  for  a 
specific  pei'formance,  with  costs."  No  ca.se  is  to  be  found  where  counsel  has  been  held 
to  have  power  to  liind  his  client,  where  he  acts  in  defiance  of  his  client's  instructions, 
and  against  his  will.  An  agreement  entered  into  with  the  defendant's  assent  at 
sessions,  was  upheld  in  Porter  v.  Cooper,  1  C.  M.  &  E.  387,  4  Tyrwh.  4.56.  Lord  Lang- 
dale,  in  Ilarijrave  v.  Hargrave,  12  Beavan,  408,  refused  to  enforce  an  arrangement  very 
similar  to  the  present.  In  Furnical  v.  Boijle,  4  Russ.  14i,  it  is  assumed  that  the  client 
would  not  be  bound  1>y  an  agreement  entered  into  by  his  counsel  in  ignorance  or 
under  a  mistake  of  facts.  In  Colhdge  v.  Horn,  3  Biugh.  119,  10  J.  B.  Mooi'e,  431, 
Burrough,  J.,  says  that  a  statement  made  by  a  counsel  upon  his  address  to  the  jury, 
in  the  hearing  of  his  client,  is  binding  [384]  on  the  client,  if  he  makes  no  objection. 
But,  in  Marhell  v.  Ellis,  1  Car.  &  K^  6,^2,  Pollock,  C.  B.,  declined  to  hold  the  client 
bound  by  the  opening  of  his  counsel.  In  the  case  of  attorneys,  their  authority 
extends  over  the  whole  course  and  progress  of  the  cause.  The  attorney's  acts  bind 
his  client ;  and,  even  where  he  acts  without  any  authority,  the  party  for  whom  he 
assumes  to  act  is  bound  by  what  he  does,  except  in  the  single  case  of  the  attorney 
being  insolvent :  Anonymous,  1  Salk.  S8  ;  Mvilri/  v.  Xcwnuin,  1  C.  M.  &  R.  402  ;  Baiiky 
V.  Buckland,  1  Exch.  1.  In  equity,  the  rule  is  different:  there,  the  attorney  is  required 
to  ha\'e  an  anthoritv  in  writing:  Pinner  v.  Knighlt,  6  Beavan,  174;  Hood  v.  Phillips, 

6  Beavan,  176.  In  Bodington  v.  Harris,  1  Bingh.  187,  the  court  set  aside  a  consent 
rule  to  abate  a  nuisance,  on  the  ground  that  it  had  been  agreed  to  by  the  defendant's 
attorney'  without  his  assent,  and  against  his  express  directions.  ThoriMs  v.  Hcwes, 
2  C.  &  M.  519,  4  Tyrwh.  335,  is  also  a  strong  authority  to  shew  that  the  court  ought 
not  to  interfere  to  enforce  the  agreement  by  this  summary  process.  There  are 
numerous  cases  to  shew  that  there  are  limits  to  the  authority  even  of  the  attorney. 
Thus,  an  authoiity  to  proceed  in  an  action  to  recover  a  debt,  does  not  warrant  the 
attorney  in  opposing  the  party's  discharge  in  the  insolvent  debtors  court :  Brake  v. 
Leuin,  4  Tyrwh.  730.  So,  the  attorney  has  no  power  to  discharge  a  defendant  from 
execution.  The  American  conits  repudiate  the  right  of  attorneys  and  counsel  to 
make   compromises  without  express  authority  from  their  clients :  Holker  v.  Parker, 

7  Cranch,  436  ;  Manle  v.  Maule,  4  Dev.  363  ;  Piohert  v.  The  Commercial  Bank,  13  Louis- 
iana, 532.  Then,  this  is  not  a  case  in  which  there  is  any  necessity  for  resorting  to 
an  attachment  for  the  purpose  of  enforcing  the  agreement.  It  raises  an  important 
question,  which  ought  not  to  be  disposed  of  summarily,  and  without  giving  an  oppor- 
tunity for  ap-[385]-peal.  The  granting  or  withholding  an  attachment  is  discretionary 
with  the  court:  Stock  v.  De  Smith,  Cas.  t.  Hardw.  106";  U'ilmot  v.  Alhn,  there  cited; 
Sir  Thomas  Hales  v.  Taylor,  2  Stra.  695:  Thornton  v.  Hornby,  8  Bingh.  13,  1  M.  & 
Scott,  48,  1  Dowl.  P.  C.  237  ;  In  re  Cargei/  v.  Aitchimn,  2  I).  &  R.  222  ;  Hefherington 
V.  Robinson,  4  M.  &  W.  608  ;  Stalworth  V.  Inns,  13  M.  &  W.  466,  2  D.  &  L.  428; 
Peterson  v.  Ayre,  15  C.  B.  724;  Hemingway's  Arbitration,  15  Q.  H.  305  (i),  3  N.  & 
M.  860  :  Mendell  v.  Tyrrell,  9  M.  &  W.  217'  This  is  not  an  award,  but  a  contract, — 
a  contract  relating  to  an  intei'est  in  land,  which  the  statute  of  frauds  requires  to  be 
in  writing  and  signed  hy  the  parties  to  be  charged.     This  instrument  is  not  signed. 
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If  it  is  a  coiitiiu't,  why  is  it  to  liu  i;anicil  into  cllbct  liy  a  ju(]j;e's  urdor  oi-  a  rule  of 
court !  The  only  proper  course  is,  to  apply  to  a  court  of  etjuity  for  a  specific  perform- 
ance. Then,  this  was  an  issue  directed  by  the  Master  of  the  Rolls,  to  inform  the 
conscience  of  the  court  as  to  the  validity  or  invalidity  of  the  will  of  Samuel  Swinfen. 
When  an  issue  is  so  directed,  the  whole  and  sole  control  over  the  record  is  in  the 
court  which  directs  it.  When  this  matter  was  before  this  court  on  the  former 
occasion,  it  was  supposed  that  the  statute  8  &  9  Vict  c.  lOi),  s.  19,  made  a  diflerence 
in  this  respect.  That,  however,  is  manifestly  a  fallacy.  Before  that  statute,  when  an 
issue  was  directed  by  the  court  of  Chancery,  it  was  retui'iied  to  the  court  fi-om  which 
it  emanated,  and  nothiui;  further  was  done  with  it  here  :  but,  where  an  action  was 
directed  to  lie  brought,  a  writ  issued,  and  the  parties  proceeded  to  trial  as  in  ordinary 
cases,  and  all  the  suliscquent  steps  neces.sary  in  the  action  were  taken  in  the  common 
law  court.  In  the  case  of  an  issue,  there  could  be  neither  judgment, — Dickenson  v. 
Eijre,  7   Q.  B.  .'307,  n., — nor  execution,  nor  bill  of  exception, — Leivis  v.  Anmtronq, 

3  Mylne  &  K.  .52,— nor  writ  of  error,— .^mp'  v.  Simmmck  7  Q.  B.  289.  .312;  [386] 
Tharpe  v.  Plmnlun,  2  Exch.  387, — nor  an  amendment  at  nisi  prius  under  the  3  & 

4  W.  4,  e.  42,  s.  23, — Janus  v.  Lynn,  13  (}.  B.  84.o, — nor  an  indorsement  of  a  special 
linding  upon  the  record,  under  s.  24, — Brmcn  v.  Halthin.vm,  13  Q.  B.  185.  The  statute 
does  not  afi'ect  to  deal  with  the  jurisdiction  :  and,  if  the  court  assumes  the  power  of 
enforcing  this  arrangement  by  attachment,  it  will  be  indirectly  doing  that  which  by 
law  it  cannot  do  directly.  In  a  case  of  Bird  v.  Kerr,  now  pending  before  Wood,  \.  C, 
a  motion  for  a  new  trial  of  an  issue  which  was  tried  before  Willes,  J.,  at  the  last  assizes 
at  Newcastle,  was  made  in  the  cotn-t  by  which  the  issue  was  directed.  And  such  has 
always  been  the  practice,  whether  before  or  since  the  8  &  9  Vict.  c.  109.  It  will 
proiiably  l)e  urged  on  the  other  side,  that  it  would  operate  injustice  upon  the  defen- 
dant to  deprive  him  of  the  benefit  of  this  compromise,  after  he  has  incurred  expense 
in  relation  to  it.  But  the  answer  to  that  is,  that  the  defendant  is  in  no  worse  position 
in  that  respect  than  is  every  one  who  finds  he  has  been  dealing  with  an  unauthorised 
agent :  he  may  have  a  remedy  against  the  agent :  per  Bayley,  B.,  in  Thomas  v.  Hcwes, 

2  C.  i*i  M.  530,  n.  ;  Kcnnetli/  v.  Gouvcia,  3  I).  &  K.  503  ;  Russell  on  Ari)itration,  2nd 
edit.  27.  [The  learned  gentleman  ((f)'  con  [387]-cludcd  by  observing  in  \cry  un- 
measured language  upon  the  alhdavits  of  the  pl:untitl"s  counsel  ;  and  contended,  that, 
upon  the  whole,  it  was  manifest  that  they  had  not  the  authority  which  they  professed 
to  exercise  in  entering  into  the  compromise.] 

W.  R.  Cole  also  a]3peared  to  shew  cause  against  the  rule.  He  submitted,  that 
Mrs.  iSwinfen's  refu.sal  to  hold  herself  bound  by  the  compiomiso  entered  into  on  her 
behalf,  was  not  a  wilful  contempt  of  the  order  of  the  court,  but  was  founded  upon  a 
bona  tide  conviction  that  she  was  not  compellable  to  carry  out  an  agreeement  to 
which  she  was  no  party,  and  which  had  been  m.ide  not  only  without  her  sanction,  but 
in  defiance  of  her  express  prohibition  :  that,  this  being  a  proceeding  against  which 
there  was  no  appeal,  the  court  would  only  act  upon  the  clearest  and  most  une(|uivocal 
evidence  ;  and  that  the  rule  of  ])racti(to  which  rccpiii'es  parties  to  come  prepared  with 
proper  materials  at  first,  had  never  been  relaxed  in  a  case  of  this  .sort  («)-'.  He  then 
proceeded  to  urge  the  se\eral  points,  and  to  cite  the  several  authorities  following : — 

((/)'  Towards  the  close  of  his  argument, — the  court  having  been  adjouined  from 
the  24th  of  November  to  the  1st  of  December,  Kennedy  asked  leave  to  file  fresh 
affidavits  on  the  part  of  the  ])laintifi',  in  answer  to  the  affidavits  of  Sir  F.  Thcsiger 
and  Messis.  Alexander,  Whitmore,  and  (iray,  under  the  17  it  18  Vict.  c.  125,  s.  45. 

He  urged,  in  excuse  for  the  lateness  of  the  application,  that  he  had  had  no 
opportunity  of  consulting  with  his  client  as  to  the  contents  of  those  ailid.iv  its  when 
they  were  jjlaeed  in  his  hands  on  the  former  day. 

Ckk.sswki.I.,  .1.  Had  yon  asked  at  the  tinu;  for  an  oppoitunity  to  examine  the 
atlidavits,  the  court  would  proiiably  have  had  no  dilliculty.  The  course  now  proposed, 
aflci'  so  long  ;in  argument,  is  fraught  with  cxti'cme  inconvenience.  If  the  plaiutilV 
were  alhjwcd  now  to  file  new  •■illidavits,  wc  should  probably  be  asked  the  same  inilul- 
gence  by  the  other  side,  and  the  case  would  never  end. 

CllDWDKli,  J.  The  ajiplication  should  have  Ikkmi  ui.ule  .it  the  time.  It  i.s  now 
too  late. 

(d)-  The  former  rule  was  discharged  expressly  without  prejudice  to  a  renewed 
application. 
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I.  That  the  inle  should  have  been  re-served  in  a  proper  manner,  and  performance 
at  the  same  time  demanded  ;  the  practice  of  the  couit  requiring  that  all  necessary 
steps  for  obtaining  an  attachment  sliall  he  taken  at  the  same  time, — Roger!'  v.  Twudel, 
3  Dowl.  P.  C.  573  ;  Doe  d.  Shirges  v.  H'ard,  i  Dowl.  N.  S.  706  ;  The  King  v.  Smithies, 

3  T.  R.  351  ;  Dodirgton  v.  Hitdsmi,  1  Bingh.  410,  8  J.  B.  Moore,  510';  Swinfen  v. 
Smnfcn,  18  C.  B.  485. 

[388]  2.  That  a  proper  deed  should  have  been  tendered  to  the  plaintiti'  at  the 
time  of  the  service,  for  her  execution  ;  that  the  deed  then  tendered  was  in  many 
respects  objectionable,  and  one  she  was  not  bound  to  execute  ;  and  that  the  defects 
were  not  cured  by  the  deed  subsequently  prepared, — Tehhutt  v.  Ambler,  2  Dowl.  N.  S. 
677  ;  Doc  d.  JFilliams  v.  Hoioell,  5  P]xch.'299  ;  Vcmhollen  v.  Ktrnvle-s  12  M.  &  W.  602  ; 
Manning  v.  Bailey,  2  Exch.  45. 

3.  That  the  rule  of  coui-t  was  too  loose  and  indefinite  to  waiiant  an  attachment, 
even  supposing  it  to  be  valid  as  an  agreement  ;  that  it  did  not  order  anj'  specific  act 
to  be  done  by  the  plaintifl",  oi'  provide  how  the  deed  was  to  be  settled  in  case  of 
ditt'erence,  or  order  the  plaintiti'  to  deliver  up  possession  of  the  house  and  grounds,  oi- 
identify  the  land  she  was  to  occupy  until  Michaelmas,  or  dispose  of  the  Chancery  suit 
or  of  tlie  process  in  Doctors'  Commons, — Doe  d.  the  Earl  of  Cardigan  v.  Bi/water, 
7  C.  B.  794. 

4.  That  the  agreement  on  which  the  rule  of  court  is  founded,  was  made  on  the 
trial  of  an  issue  directed  by  the  coni-t  of  Chancery,  and  therefore  the  obviously  more 
convenient  course  would  be  to  leave  the  defendant  to  apply  to  that  court  to  enforce 
it;  especially  as  there  were  other  questions  pending  in  the  equity  suit, — 8  &  9  Vict, 
c.  109,  s.  19  ;  Luard  v.  Butcher,  2  C.  B.  858,  3  D.  &  L.  815. 

5.  That  the  rule  of  court  is  founded  upon  the  agreement :  and  that  the  court  had 
no  jurisdiction  to  set  aside  the  agreement  if  invalid,  and  therefore  ought  not  to  give 
itself  jurisdiction  by  deciding  in  a  summary  mannei'  that  the  agreement  was  valid. 

(j.  That,  if  the  rule  gave  the  court  juiisdietion,  it  was  one  which  they  might 
properly  decline  to  exercise  in  a  summary  maimer,  inasmuch  as  they  would  thereby 
preclude  the  plaintifl'  from  taking  the  opinion  of  a  jury  as  to  the  facts,  and  of  a  court 
of  error  as  to  the  law, — Thomas  v.  Ilewe-s  2  C.  &  M.  519  ;  and  that  it  is  only  in  [389] 
plain  cases  that  an  attachment  is  granted, — Bodington  v.  Harru,  1  Bingh.  187. 

7.  That,  although  counsel  are  in  the  first  instance  to  consider  and  decide  whether 
or  not  they  have  sutticient  authority  to  refer  a  cause  upon  tenns,  yet  such  decision  is 
not  conclusive  upon  the  client,  who  may  (if  he  can)  negative  such  authority. 

8.  That,  although  the  court  will,  in  the  absence  of  proof  to  the  contraiy,  infer 
that  counsel  had  sufficient  authority  to  refer  a  cause  upon  terms,  yet  such  inference 
may  be  rebutted  by  evidence,  and  no  such  inference  will  be  drawn  in  the  face  of 
sufficient  proof  to  the  contrary, — Mole  v.  Smith,   1  Jac.  &  W.  673  ;  Furnival  v.  Bogle, 

4  Russ.  142  ;  In  re  Hohler,  <s  Bea^'an.  101  ;  Jl'elch  v.  N^ash,  8  East,  394  ;  Thompson  v. 
Inifham,  1  L.  M.  &  P.  216:  In  re  Chew  v.  Holroyd,  8  Exch.  249;  Bunhnry  v.  Ftdler, 
9  Exch.  Ill,  140. 

9.  That  the  power  of  counsel  to  compromise  a  cause  does  not  stand  upon  the  same 
footing  as  the  power  of  counsel  to  refer  a  cause  upon  terms  ;  and  that  the  court  will 
not  infer  a  power  to  make  a  disadvantageous  compromise,  but  the  authority  of  the 
client  must  be  proved, — see  the  cases  referred  to  by  Mr.  Kennedy,  ante  p.  381. 

10.  That  the  I'eservation  of  future  power  to  counsel,  contained  in  the  agreement, 
made  it  bad  in  toto ;  and  that,  at  all  events,  the  court  would  not  infer  an  authority 
to  that  extent, — Roll.  Rep.  214;  Watson  on  Awards,  104  ;  Thinne  v.  Eighy  Cro.  Jac. 
315  ;  Winch  v.  Sanders,  Cro.  Jac.  584  ;  In  re  Tandy  and  Tandy,  9  Dowl.  P.  C.  1044. 

II.  That,  upon  the  afiidavits,  it  cleaily  appears  that  the  plaintitt' ne\er  authorised 
the  compromise,  but,  on  the  contrary,  expressly  and  distinctly  objected  to  it,  and  has 
never  in  any  manner  ratified  it :  that  .Simpson,  her  attorney,  had  no  authority  from 
her  to  make  or  sanction  any  such  compromise  ;  and  that  the  want  of  such  autho-[390]- 
rity  in  Simpson  was  well  known  to  the  counsel  when  thev  took  upon  themselves  the 
responsibility  of  making  it. 

12.  That,  inasmuch  as  the  case  involves  a  serious  question  of  law,  viz.  as  to  the 
extent  of  the  power  of  counsel  to  bind  their  clients  by  a  compromise,  and  also  a  serious 
question  of  fact,  viz.  whether  Simpson  did,  in  violation  of  his  duty  to  his  client,  and 
in  spite  of  her  express  direction  to  the  contrary,  authorise  or  sanction  the  alleged 
Cfimpromise, — the  court  onght  not  to  determine  those  questions  in  a  summary  manner 
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(:\ui]  in  the  absence  of  Simpson,  wiio  was  no  party  to  the  rule),  and  so  deprive  the 
plaintiff  of  her  right  to  take  the  opinion  of  a  court  of  erroi- ;  hut  should  \ea\e  the 
defendant  to  enforce  the  alle<;ed  agreement  by  action,  or  bj'  a  bill  in  equity  for  a 
specific  performance. 

Whateley,  Q.  C,  Keating,  ().  C,  and  E.  James,  i).  C,  in  support  of  the  rule.  The 
main  question  is  as  to  the  extent  of  counsel's  authority  to  enter  into  a  compromise  of 
this  sort  on  behalf  of  the  client,  in  his  ab.sence.  That  the  counsel  in  this  particular 
case  acted  with  good  faith,  and  exercised  a  sound  discretion,  there  can  be  no  doul)t. 
The  concession  on  the  other  side  as  to  the  extent  to  which  counsel  in  the  conduct  of  a 
cause  may  bind  the  client,  is  ample  enough  to  embrace  this  case.  Circumstanced  as 
the  case  was  at  the  time  the  compromise  was  agreed  to,  the  counsel  would  have  been 
wanting  in  duty  to  theii'  client  if  they  had  abstained  from  doing  as  they  did.  The 
client  being  absent,  the  hearing  of  the  cause  about  to  be  restimed,  the  counsel  are 
informed  by  the  attorney  that  a  circumstance  has  just  come  to  his  knowledge  which 
makes  it  highly  expedient  that  the  matter  should  be  compromised.  What  that  matter 
was,  does  not  appear.  It  may  be  that  Mr.  Simpson  had  employed  his  London  agent, 
shortly  before  he  leceived  instructions  to  prepare  the  will  in  question,  to  take  pro- 
ceedings with  [391]  a  view  to  a  commission  of  lunacy  against  the  testator,  and  he  had 
ascertained  that  the  defendant's  coiui-el  were  in  possession  of  proof  of  that  fact ;  and 
so  he  might  think  it  expedient,  for  the  sake  of  his  client's  character  and  his  own,  to 
withdraw  from  the  contest  upon  the  best  terms  which  could  be  obtained.  The  question 
depends  more  upon  principle  than  upon  authority  :  but  authority  is  not  wanting. 
Mole  V.  Sinil/i,  1  .)ae.  &  W.  673,  contains  an  intimation  of  opinion  from  a  very  eminent, 
lawyer.  "  It  is  for  Mi'.  Shadwell  to  consider,''  says  Lord  Kldou,  "  whether  he  is 
authorised  to  give  his  consent  for  the  widow.  If  he  does,  I  must  act  upon  it ;  and  she 
will  be  bound  by  it."  So,  in  Funiiml  v.  Iloijle,  4  Russ.  142,  it  is  distinctly  laid  down 
that  a  pai'ty  is  bound  by  the  consent  of  his  counsel  gi\'en  in  court,  though  they  had 
no  instructions  to  consent,  if  they  were  at  the  time  apprised  of  all  those  facts  of  which 
the  knowledge  was  es.sential  to  the  proper  exercise  of  their  discretion.  Can  it  be  said 
in  the  present  case  that  there  was  any  fact  the  knowledge  of  which  was  essential  to 
the  exercise  of  their  discretion,  of  which  the  plaintiti's  counsel  were  ignorant?  If 
Mrs.  Swinfen  had  di.sapproved  of  the  arrangement,  she  should  at  once  have  repudiated 
it.  Instead  of  adopting  that  course,  though  the  arrangement  was  made  on  the  L5th 
of  March,  it  was  not  until  the  Lst  of  April  that  any  intimation  was  given  to  the 
defendant  that  she  disappioved  of  it.  The  observations  of  Lord  Lyndhurst,  in 
Funiiml  v.  Bor/le,  4  Kuss.  146,  are  extremely  strong  upon  the  point.  He  says:  "I 
nuist  consider  the  case  as  if  Mr.  Furnival's  .solii^itor,  Mr.  K.,  had  been  in  court,  and 
assented  to  the  order.  His  cleik  was  in  court  when  Mr.  Sugdcn  made  the  proposition. 
Some  communication  took  place  between  Mr.  Hcald  and  him.  He  did  not  object  to 
the  arrangement;  and  I  nnist  presume  that  he  immediately  communicated  what  had 
occurred  to  his  principal,  K.  It  was  the  duty  of  the  .solicitor,  if  he  dissented  from 
[392]  the  order,  to  have  given  immediate  notice  of  his  objection.  Saturday  and 
Monday  elapsed  :  on  the  Tuesday  morning,  a  new  solicitor  is  appointed,  and  then,  for 
the  first  time,  an  objection  is  made  to  the  order.  If  Mr.  K.  had  been  in  court,  and 
had  as.sented  to  the  arrangement,  it  woulfl  have  bound  his  client.  He  has  adopted  it ; 
for,  it  was  eonnnunicated  to  him,  and  he  did  not  object  to  it.  The  client  must  there- 
fore be  lionnd."  The  cases  of  Tliowas  v.  Ilni-es,  i  C.  ifc  M.  519,  4  Tyrwh.  ."i.'Jo,  and 
Jlaif/iare  v.  Hun/riire,  1 2  Beavan,  40!^,  have  very  little  bearing  upon  the  present  question. 
In  the  former,  Bayley,  B..  expressly  guaids  himself  against  laying  down  any  rule  as 
to  the  extent  of  the  authority  of  attoi'ueys  and  counsel  :  and  the  latter,  so  far  as  it 
goes,  is  rather  an  authority  for  the  defendant.  The  court  must  always  bear  in  mind 
that  the  defendant  will  be  S(M-iously  pi'(!Jiidiccd  by  flic  withdrawal  of  theai-rangement. 
lie  Iwid  no  means  of  knowing  that  the  authority  of  the  plaintiH"s  coiuisci  to  enter  into 
it  woukl  be  questioned  ;  and  he  has  incurred  heavy  expense  upon  the  faith  of  it.  It 
has  been  said  that  this  court  has  no  jurisdiction,  liecause  the  issue  was  directed  by  the 
Master  of  the  Rolls  ;  but  the  complaint  is,  that  a  rule  of  this  court  has  been  disobeyed  ; 
and  clearly  no  other  com-t  could  enforce  it  by  attaehnKMit.  (Williams,  J.  If  this  was 
an  order  of  nisi  piius,  it  might  properly  be  made  a  rule  of  this  court.  Crowder,  .1. 
Can  two  litigant  jiarties  at  any  time  consent  to  an  order  of  nisi  prius  I]  It  is  submitted 
that  they  can.  Submi.ssions  to  reference  are  commonly  made  rules  of  court.  (Cress- 
well,  J.     By  authority  of  the  statute  9  &  10  W.  ;{,  c.  15.     Williams,  .).     In  the  cose 
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of  a  reference,  the  court  performs  its  functions.]  As  to  the  service  of  the  rule,  there 
is  no  foundation  for  the  objection  ui'ged.  The  service  was  in  strict  conformity  with 
the  practice  of  the  court.  A  sufficient  deed,  it  is  submitted  also,  was  tendered  for 
execution.  And,  at  all  [393]  events  it  is  not  open  to  the  plaintitf  to  make  that 
objection,  she  and  her  attoi-nc,y  having  positively  refused  to  execute  any  deed.  Neither 
is  there  any  foundation  for  the  objection  that  the  order  of  nisi  prius  is  too  vague.  It 
sets  out  the  agreement,  which  upon  the  face  of  it  purports  to  be  a  valid  agreement, 
and  one  which  the  court  will  enforce.  It  was  not  for  the  defendant  to  prove  the 
plaintift"'s  assent  to  or  ratification  of  the  agreement :  it  was  incumbent  on  the  plaiiitiflf 
to  shew  that  .she  dissented,  and  that  she  communicated  her  dissent  promptly  :  Ebmrthy 
v.  Bird,  Tamlin,  38;  Furniml  v.  Bo(jJc,  4  Ross,  146.  If  Simpson  acted  without 
authority, — and  that  he  assented  to  the  ai-rangement,  is  clear  from  all  the  affidavits, — 
the  plaintiff  may  have  a  i-emedy  against  him  ;  but  still  the  agreement  must  stand. 
The  business  of  the  courts  could  not  proceed,  if,  after  counsel  has  acted  upon  the  faith 
of  his  attorney  having  authority,  the  want  of  such  authority  should  be  held  to  annul 
any  act  done  by  him  iu  court.  Upon  the  whole,  it  is  submitted  that  no  sufficient 
reason  has  been  urged  against  th '  propriety  of  enforcing  this  rule  in  the  usual  way. 

Cur.  adv.  vult. 

Crowder,  J.  This  was  a  motion  for  an  attachment  against  the  plaintiff'  for 
contempt  in  disobeying  a  rule  of  court.  A  rule  nisi  having  been  granted,  cause  was 
shewn  against  it  at  the  latter  end  of  last  Term,  and  on  two  successive  days  after 
Term.  The  case  was  argued  before  us  at  very  great  length,  and  the  court  took  time 
to  consider  its  judgment. 

As  I  have  the  raisfort\nie  to  difi'er  from  the  opinion  expressed  by  my  learned 
Brothers  when  the  former  rule  was  discharged,  and  to  which  opinion  they  still  adhere, 
I  cannot  but  entertain  serious  doubts  of  the  correctne.ss  of  ray  own  judgment. 
Nevertheless,  I  feel  it  to  be  my  [394]  duty  to  the  litigant  parties  to  deliver  my 
opinion,  together  with  the  reasons  on  which  it  is  founded. 

Many  points  were  made  on  behalf  of  the  plaintifl"  in  the  course  of  the  argnmont. 
But,  as  my  opinion  is  in  her  favour  upon  the  main  point,  it  becomes  unnecessary  to 
pronounce  any  judgment  upon  the  others. 

The  attachment  is  prayed  against  the  plaintiff'  for  not  performing  an  agreement 
embodied  in  an  order  of  nisi  prius  which  has  since  been  made  a  rule  of  this  court. 
It  seems  to  me  that  there  is  no  sufficient  proof  of  a  \'alid  agreement  between  the 
plaintiff  and  defendant  to  warrant  the  order  of  nisi  prius,  and  that  therefore  the  rule 
of  court  founded  upon  it  cannot  be  enforced  by  attachment. 

The  order  of  nisi  prius  was  made  upon  the  trial  of  an  issue  directed  by  the 
Master  of  the  Rolls,  to  try  the  validity  of  a  will  under  which  the  plaintifl'  was  devisee 
of  an  estate  estimated  by  her  of  the  value  of  65,0001.  ;  the  defendant  being  the  heir- 
at-law.  The  cau.se  came  on  for  trial  at  .Stafford,  on  Saturday,  the  1.5th  of  March, 
before  my  Brother  Cresswell ;  and,  after  the  examination  of  several  witnesses  on  the  part 
of  the  plaintiff,  it  was  adjourned  to  the  following  Monday.  On  Monda}'  moi-ning 
negotiations  took  place  in  court,  and  an  agreement  was  finally  signed  by  the  leading 
eoinisel  on  both  side.s,  in  the  following  words  : — "  Juror  to  be  withdrawn.  Estate  to 
be  conveyed  by  plaintifl'  at  law  to  defendant  in  fee,  free  of  incumbrances,  if  any, 
created  since  the  death  of  Samuel  Swinfen  :  such  conveyance  to  date  fi'om  Michaelmas, 
1855.  Defendant  to  secure  to  plaintiff  an  annuity  for  life  on  the  estate  of  10001.  a 
year,  inclusive  of  the  3001.  a  j'ear  ali-eady  secured  to  her  on  the  estate,  also  to  date 
from  Michaelmas,  1855.  If  any  charge  is  existing  on  the  estate,  created  prior  to  the 
death  of  Samuel  Swinfen,  the  interest  to  be  borne  in  equal  moieties.  Plaintiff's  costs 
as  between  attorney  [395]  and  client,  not  exceeding  12501.,  to  be  paid  by  defendant. 
Power  to  either  party  to  make  this  agreement  a  rule  of  court.  In  the  e\'eiit  of  any 
question  arising  on  the  above  terms,  the  same  to  be  referred  to  Sir  F.  Thesiger  and 
the  Attorney-General.  The  house  and  grounds  to  be  occupied  by  the  plaintiff,  without 
payment  of  rent,  till  Michaelmas  next."  A  jni'or  was  then  withdrawn,  and  the  cause 
terminated. 

The  plaintiff  contends  that  this  agreement  was  entered  into  by  her  counsel.  Sir 
F.  Thesiger,  without  her  authority,  and  contrary  to  her  instructions ;  and  she  refuses 
to  perform  it. 

The  defendant  contends, —  first,  that  Sir  F.  Thesiger  had  a  special  authority  to 
make  it  on  behalf  of  his  client, — secondly,   that,   even  if  he  had    no   special   prior 
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.uithority,  the  plaiiititt'  .suli.stM|nPiitly  i-atitiod  the  .•ii;ieeiiieiit, — thirdly,  that,  inde- 
[it'iideiitly  of  any  special  prior  authority  or  subsequent  ratilicatioii,  Sir  F.  Thesiger 
had  an  implied  general  authority,  arising  from  his  position  as  counsel  in  the  cause,  to 
liind  his  client  by  that  agreement. 

After  the  fullest  consideiation  of  the  affidavits,  and  of  the  arguments  on  i)(ith  sides, 
I  have  not  Keen  al>le  to  satisfy  my  mind  that  the  agreement  can  be  supjiorted  on 
either  of  those  grounds.  I  think,  therefore,  that  the  rule  for  an  attachment  ought  to 
be  discharged,  ;ind  that  the  defendant  should  be  left  to  such  othei-  remedies  as  arc 
open  to  him.  And  I  have  the  less  ditticulty  in  arriving  at  this  conclusion,  when  I 
consider,  that,  by  making  this  rule  ab.soliite,  we  should  be  finally  concluding  the 
(|uestion  against  the  plaintifl',  without  appeal;  whereas,  by  discharging  it,  we  should 
lie  allowing  the  defendant,  if  .so  advised,  to  have  the  matter  further  investigated  before 
a  tribunal  from  whose  decision  an  appeal  would  lie  to  the  House  of  Lords. 

First,  as  to  the  alleged  special  authority  given  to  Sir  [396]  F.  Thesiger,  the  case 
i-ests  mainly  upon  the  affidavits  of  the  plaintiff,  hei'  attorney,  and  Sir  Henry  Durrant, 
on  the  one  side,  and  the  affidavits  of  all  her  learned  coiuisel  at  the  trial  on  the  other. 

Before  advei'ting  to  the  athdavits,  I  feel  bound  to  express  ray  decided  reprobation 
of  the  unmeasured  and  unwai'rantable  language  uttered  by  one  of  the  learned  counsel 
(.Mr.  Kennedy)  who  argued  this  rule  for  the  plaintiff,  against  Sir  F.  Thesiger,  directly 
charging  hira  with  the  most  dishonourable  conduct.  It  is  hardly  necessary  to  say 
that  such  an  unjustifiable  attrtck  could  not  have  the  slightest  tendency  to  injure  the 
well-established  reputation  of  Sir  F.  Thesiger  in  the  mind  of  the  court :  nor,  indeed, 
could  have  any  other  effect  than  that  of  damaging  its  author.  It  is  the  unanimoiis 
opinion  of  the  court  that  Sir  F.  Thesiger's  honour  remains  entirely  unsullied  in  this 
tran.saction. 

Some  discrepancies  undoubtedly  exist  in  the  adverse  affidavits,  as  might  naturally 
be  expected  where  the  deponents  are  detailing  conversations  at  several  interview.?, 
But,  assuming,  as  I  do,  that  Sii'  F.  Thesiger's  affidavit,  and  those  of  the  learned 
counsel  acting  with  hira,  aie  in  all  substantial  particulars  correct,  I  am  by  no  means 
-satisfied  that  any  special  authority  was  given,  either  I)y  the  client  or  her  attorney,  to 
enter  into  the  agreement  in  question.  As  regards  the  plaintiff  herself,  it  seems 
perfectly  clear  that  she  gave  none.  At  a  personal  interview  with  her  on  Saturday, 
after  the  adjournment  of  the  cause,  a  suggestion  was  made  by  her  counsel  that  it 
would  be  prudent  to  put  an  end  to  further  litigation,  and  to  abandon  her  claim  to 
the  estate,  if  an  ainiuity  for  her  life  could  l)e  obtained  of  lOOOl.  per  annum.  She  took 
time  to  consider  the  proposition,  and  liy  electric  telegraph  on  Sunday  distinctly  rejected 
it:  and,  from  that  time  until  hi'r  arrival  in  couit  on  Monday  morning,  after  the  cause 
was  at  an  end  by  the  withdrawal  of  a  juroi',  it  [397]  is  not  suggested  upon  any  of  the 
affidavits  thai  any  othei'  conuinuiication  was  sent  from  the  plaintiff  herself,  or  that 
she  had  authorised  her  attorney  to  make  any  to  her  counsel.  On  the  contrary,  I 
think  it  is  (|uite  clear  that  she  had  not  the  most  distant  idea  of  acceding  to  any  such 
terms,  and  that  she  came  to  Staffoid  with  her  witnesses  on  Monday  moi-ning  with  the 
sole  intention  of  being  present  throughout  the  hearing  of  her  cause,  which  was  expected 
to  last  several  days.  But  then  it  is  said  that  her  attorney,  Mr.  Simpson,  authorised 
Sir  F.  Thesiger  to  make  the  agreement,  which  therefore  bound  his  client.  I  am 
strongly  disposed  to  think,  that,  after  coinisel  has  had  a  personal  interview  with  his 
client  for  the  express  purpose  of  obtaining  authority  to  compiomise,  on  a  given  basis, 
to  which  the  client  has  declined  to  assent,  the  counsel  ought  not  to  act,  even  upon 
the  direct  instinctions  of  the  attorney,  if  at  variance  with  the  client's  expressed 
deteiinination.  .And  I  do  not  find  it  suggested  in  any  of  tlie  affida\its  that  the 
plaintiff  was  su])poscd  to  ha^•e  given  any  fresh  instructions  to  her  attorney,  or  to  have 
changed  lu'r  mind  since  tin;  transmission  of  the  telegraphic  mes.sagc.  Indeed,  any 
such  idea  is  negatived  by  that  ])art  of  Sii'  F.  Thesiger's  afKdavit  which  refers  to  the 
anxiety  expressed  by  Mr.  Simpson  for  the  arrival  of  his  client,  which  was  shortly 
expected,  on  the  Monday  morning,  before  any  arrangement  should  lie  finally  conclu<lcd. 

It  appears  to  me  also,  from  the  affidavits  of  Sir  F.  Thesiger  and  Mr.  (<ray,  another 
of  the  plaintiffs  counsel,  that,  although  Mr.  Simpson  sanctioned  the  negotiations  for 
a  compromise,  he  declined  to  authorise  the  agreement  in  the  terms  in  which  it  was 
signed  by  Sir  F.  Thesiger.  The  facts  appear  to  bo  these: — On  the  Monday  morning, 
Sir  F.  Thesiger  was  ])nt  in  motion  by  a  comnnniication  fnmi  his  attorncw  .Mr.  Simpson, 
that  a  circumstiince  had  come   to  his   knowledge   which   made   it   [398]   extremely 
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desirable,  in  his  judgment,  that  the  eansc  should  be  uirauged.  Sir  F.  Thesiger 
immediately  called  upon  the  defendant  s  leading  counsel,  and  expressed  his  readiness 
to  come  to  terms  of  settlement ;  and,  at  the  sitting  of  the  court,  the  negotiation  was 
renewed,  which  terminated  in  the  agreement  in  question.  Mr.  Simpson  was  fully 
aware  of  the  steps  which  Sir  F.  Thesiger  was  taking,  and  was  in  court,  and  perfectly 
cognizant  of  the  endeavours  there  making  to  effect  an  arrangement,  on  the  basis  of 
an  annuity  of  10001.  a  year  to  the  plaintiff,  and  the  relinquishment  by  her  of  the 
estate.  But  it  seems  to  me  quite  consistent  with  this  state  of  things,  that  Mr. 
Simpson  might  have  thought,  that,  on  the  a^ri^■al  of  his  client,  who  was  shortly 
expected  in  court,  she  would  be  induced  to  alter  her  mind  by  the  representation  to 
her  of  the  circumstance  which  had  led  Mi-.  Simpson  himself  to  deem  a  settlement 
extremely  desirable, — not  contemplating  that  the  arrangement  should  1)6  finally 
concluded  without  his  client's  sanction  ;  and  by  no  means  intending  to  take  the 
re.sponsibilit}'  upon  himself  of  giving  instructions  to  counsel,  against  her  express 
directions.  Still,  it  may  be  a  grave  question  whether  Mr.  Simpson,  by  his  presence 
in  court  dining  the  negotiation  of  counsel,  and  his  tacit  acquiescence,  by  offering  no 
objection  to  it  of  which  the  opposite  side  could  be  aware,  did  not  impliedly  sanction 
the  agieement,  and  so  bind  his  client  by  it ;  for,  neither  his  refusal  to  take  upon 
himself  the  responsibility  of  the  step,  nor  Sir  F.  Thesiger's  expressed  readiness  to  do 
so  in  conjunction  with  his  learned  friends,  nor  even  Mr.  Simpson's  request  to  Sir  F. 
Thesiger  to  wait  for  the  arrival  of  his  client,  appear  by  the  affidavits  to  have  been 
known  to  the  opposite  pai'ty. 

The  dictum  of  Lord  Lyndhurst  in  Fiirniml  y.  Boc/Ie,  4  Kuss.  142,  was  referred  to 
on  this  part  of  the  case,  to  the  eft'ect,  that,  if  the  attorney  had  been  in  court  when 
[399]  coun.sel  concluded  the  arrangement  made  in  that  case,  he  (Lord  Lyndhurst) 
should  have  held  the  client  bound  by  it.  As,  how-ever,  the  attorney  was  not  in  court, 
l)ut  only  his  clerk,  no  decision  was  necessary  on  that  point ;  and  the  ultimate  decision 
was,  in  fact,  against  the  binding  effect  of  the  agreement,  upon  another  ground. 

Without  deciding,  therefore,  conclusively  that  the  agreement  made  by  Sir  F. 
Thesiger  ought  not  to  be  held  binding  on  the  client  by  reason  of  the  attorney's  tacit 
acquiescence,  I  think  it  is  sufficient  to  say  that  we  ought  not  to  grant  an  attachment 
for  contempt  against  a  party  who  under  such  circumstances  refuses  to  perform  it. 
Therefore,  on  the  groinid  of  any  special  authority  given  to  Sir  F.  Thesiger  either  by 
his  client  or  attorney,  I  do  not  see  my  way  clearly  to  supporting  the  agreement. 

Secondly,  it  is  insisted  that  the  conduct  of  the  plaintiff  after  the  termination  of 
the  cause  amounted  to  a  ratification  of  the  agreement :  and  the  correspondence 
between  the  attorneys  on  each  side  was  refei'red  to  in  proof  of  it,  together  with  the 
fact  that  the  plaintiff  did  not  discharge  her  attorney,  or  in  express  terms  inform  the 
other  side  of  her  repudiation  of  the  agreement  until  the  month  of  June  following  the 
trial.  But  I  do  not  find  that  the  defendant's  position  has  been  at  all  altered  l)y  anv 
thing  which  has  occurred  subsequently  to  the  trial :  and  it  certainly  was  not  the 
intention  either  of  the  plaintiff"  or  her  attorney  to  ratify  the  agreement ;  but,  on  the 
contrary,  they  always  considered  it  so  prejudicial  to  the  interests  of  the  plaintiff  that 
they  intended  by  every  means  in  their  power  to  resist  it.  I  think,  therefore,  that 
the  agreement  cannot  be  supported  on  the  ground  of  ratification. 

Thii-dly,  it  is  contended,  that,  without  any  special  authority  previously  given,  or 
any  subsequent  ratification,  Sir  F.  Thesiger,  by  the  mere  relation  of  counsel  to  his 
[400]  client,  was  invested  with  a  general  agency,  and  with  power  to  Iiind  her  l)y  any 
agreement  he  might  in  his  discretion  enter  into  on  hei-  behalf  while  conducting  the 
cause  in  court. 

It  was  assimilated  in  argument  to  the  case  of  partners  in  trade,  where  a  general 
agency  arising  from  their  relation  as  partners  makes  the  acceptance  of  a  bill  of 
exchange  by  one  binding  upon  the  other,  in  favour  of  third  parties,  although,  in  the 
particular  instance,  the  authority  may  have  been  expressly  re\'oked.  And  it  was 
further  insisted,  that,  cA'en  if  Mrs.  Swinfen  had  come  into  court  duiing  the  negotia- 
tion, and  had  expressly  prohibited  Sir  F.  Thesiger  from  proceeding,  yet,  unless  she 
gave  notice  of  her  prohibition  to  the  opposite  party,  she  would  have  been  bound  Ity 
her  counsel's  .signature  to  that  agreement. 

This  introduces  a  question  of  very  general  and  grave  importance, — far  beyond  the 
particular  merits  of  the  present  case.  Is  counsel  in  the  position  of  an  agent  clothetl 
with  anv  such  genei-al  authority  to  bind  his  client?     I  must  own,  that,  in  the  course 
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of  a  somewhat  long  professional  experience  at  the  liar,  I  was  never  awaie  of  the 
existence  of  such  an  extensive  agency  :  and  I  was,  therefore,  much  astonished  at  the 
proposition  so  broadly  laid  down  by  the  counsel  for  the  defendant  in  the  course  of 
the  aigunient.  We  were  not  referred  to  any  text  l)ook,  antient  or  modern,  in  suppoi-t 
of  such  a  principle;  nor  to  any  ])ositive  decision  in  which  such  a  doctrine  has  been 
established. 

It  is  said  that  business  could  not  bo  conducted  in  couits  of  justice,  if  counsel  were 
not  to  trust  each  other  as  the  authorised  agents  of  their  clients,  and  if  the  court  were 
not  to  place  implicit  reliance  on  thoiv  acts.  This  is  quite  true  with  res])ect  to  all  acts 
or  admissions  of  counsel  in  the  ordinary  course  of  the  conduct  of  a  cause.  He 
profe.sses,  in  conducting  a  cause,  to  act  entirely  upon  his  [401]  own  judgment  and 
discretion,  uncontrolled  by  his  client :  and  the  client  leaves  the  whole  management 
of  the  cause  to  his  counsel.  But,  where  a  compromise  is  contemplated,  and  litigation 
is  to  cease  upon  terms  to  be  arranged,  counsel  then  can  only  act,  as  1  believe,  under 
special  instructions.  TJndoubtedly,  by  the  courtesy  of  the  bar,  counsel  in  all  cases 
repose  entire  confidence  in  each  other  as  the  authorised  agents  of  their  clients  When, 
therefore,  opposing  counsel  confer  together  with  a  view  to  the  settlement  of  a  cause, 
each  is  supposed  to  act  from  his  own  client's  express  special  authority,  and  each 
believes  his  opponent  to  be  so  acting.  But  I  am  not  aware  that  any  counsel  engaged 
in  making  terms,  ever  supposed  for  a  moment  that  his  opponent  had  power  to  bind 
his  client  without  express  instruction.  Each  acts  upon  the  assumption  that  his 
adversary  has  his  client's  special  anthoiity  to  enter  into  the  arrangement,  which 
otherwise  could  not  be  concluded.  And  the  judge  also  presumes  the  special  authority 
given,  when  he  sanctions  the  drawing  up  of  an  order  of  nisi  prius  embod\'ing  the 
terms  of  the  arrangement.  If,  therefore,  in  any  such  case,  a  counsel,  under  a  mis- 
apprehension of  his  client's  instructions,  and,  believing  him.self  to  have  authority, 
acts  in  fact  without  it,  he  cannot  in  my  opinion  bind  his  client. 

When  a  litigant  party  in  a  cause  intrusts  his  brief  to  a  counsel,  his  object  is  to 
have  the  benefit  of  his  advocacy,  and  not  to  employ  an  agent  to  negotiate  tei'nis  of 
compromise.  Taking  the  general  i-ule  laid  down  in  Smith's  Mercantile  Law,  5th  edit, 
p.  134,  to  be  correct,  \iz.  that  "the  extent  of  the  agent's  authority  is  (as  between  his 
principal  and  third  parties)  to  be  measured  by  the  extent  of  his  usual  employment" 
can  it  be  said  that  it  is  part  of  counsel's  usual  employment,  not  only  to  plead  the 
cause  of  his  client  in  court,  but  to  negotiate  for  the  division  of  the  property  in  dispute 
between  the  litigant  parties?  A  client  might  think  a  particular  barrister  [402]  an 
excellent  advocate,  and  therefore  employ  him,  but  might  have  no  confidence  in  his 
power  as  a  negotiator  of  terms  of  compromise.  And,  taking  the  present  case  as  an 
example,  it  would  seem  a  strong  thing  to  hold  that  counsel  receiving  a  brief  from  the 
plaintitf  in  a  feigned  issue  out  of  Chancery  to  try  whether  or  not  there  was  a  valid 
devise  of  a  large  estate  to  hei-,  has  incidentally  ati  implied  authoi-ity  to  decide  that 
his  client  shall  agi'ee  to  waive  the  ijuestion,  and  give  uj)  all  claim  to  the  estate,  upon 
receiving  a  certain  aniuiity  for  life. 

We  have  been  much  pressed,  in  the  cotu-.se  of  the  argument,  with  the  serious 
(■ons(!(|uences  which  may  result  to  the  op[)osite  party  fiom  such  engagements  being 
avoided.  But  these  are  precisely  such  as  may  i-esnlt  in  e\ei'y  case  from  the  acts  of 
unauthorised  agents:  for,  the  principal  is  never  bound  where  the  agent  acts  beyond 
the  scope  of  his  authority.  Nor  do  I  perceive  the  necessity  of  investing  counsel  with 
any  such  extensive  agency  :  for,  where  a  client  wishes  to  give  his  counsel  a  discre- 
tionary power  to  compromise  a  cause,  it  is  veiy  easy  to  do  .so  b}-  special  instructions  : 
and,  if  the  client  gives  no  special  instructions,  it  may  fairly  be  assumed  that  he  intends 
to  give  no  ])owcr-  to  compromise.  But,  if  the  law  should  be  laid  down,  that  coiuisel 
have,  without  spcci.il  instructions,  such  a  power  vested  in  them,  it  will  be  necessary, 
in  every  case  in  which  the  client  is  determined  to  try  his  cause  out,  not  only  to  gi\c 
special  instructions  to  his  counsel  to  make  no  comprcmiise,  but  also  to  notify  to  the 
opposite  party  that  he  has  so  done  ;  or  else  to  be  jjcrsonally  present  at  the  trial,  in 
order  to  be  ready  at  a  moment's  notice  to  withdraw  his  biicf  from  counsel,  and  thus 
revoke  his  authoi'ity.  This  would  surely  bi;  atlcudcil  wilh  niuch  inrouv cuicMrc,  and 
would  be  alike  disagreeable  to  {•ounsel  and  client. 

The  case  of  Filnirr  v.  Drlhe.r,  -'^  Taunt.  486,  ha.s  been  refcrK  d  in,  in  which  it  wius 
litld  that  the  attorney  [403]  had  ])ower  to  ))ind  his  client  by  ■ui  order  of  reference  of 
nisi  prius,  without  his  assent,  and  even  against  his  instructions.      But  the  court  there 
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said  that  the  client  has  a  remedy  against  his  attorney  for  any  injury  resulting  from 
his  acting  without  authority.  Lord  Tenterden,  however,  in  liiddh  v.  Dowse,  6  B.  &  C. 
255,  9  D.  &  K.  404, — where  the  question  was  whether  infants  could  be  bound  by 
the  attorney's  agreeing  to  refer, — seems  to  ha^'e  carefull)?  abstained  from  expressing 
any  acquiescence  in  the  decision  of  Filmer  v.  Delber :  for  he  says, — "  Admitting,  for 
the  sake  of  argument,  but  no  further,  that  the  consent  of  the  attorneys  of  such  of 
the  parties  in  the  suit  as  were  adult,  might  be  binding  upon  them,"  &c.  ;  then  deciding 
that  the  infants  at  all  events  wcie  not  bound. 

Attorneys  are  responsible  to  their  clients  for  negligence  oi-  unskilfulness ;  but  no 
action  lies  against  the  coinisel  for  his  acts,  if  done  bona  tide  for  his  client.  In  this 
respect,  therefore,  the  counsel  stands  in  a  diflerent  position  fi'om  the  attorney  :  and 
it  is  every  day's  experience  at  nisi  prius,  for  counsel,  when  pressed  by  the  judge  to 
lefer  a  cause,  to  inform  the  court,  that,  in  the  absence  of  any  instructions,  he  has  no 
power  to  agree  to  a  reference.  And  my  firm  conviction  always  was,  and  still  is,  that 
counsel  is  not  justified  in  referring  a  cause  against  the  client's  consent  ;  and  that  it  is 
not  within  the  scope  of  his  authority.  It  has  been  thought  by  the  legi.slature  con- 
venient for  the  due  administration  of  justice  that  the  presiding  judge  should  have 
the  power  in  certain  cases  to  compel  a  refeience  of  the  whole  or  part  of  a  cause  ('()■ 
But,  lief  ore  the  passing  of  the  Common  Law  Procedure  Act,  1854  (17  &  IS  Vict, 
c.  125),  I  apprehend  no  judge  had  power  to  insist  upon  a  reference,  and  no  counsel, 
without  the  consent  of  his  client,  had  power  to  agree  to  one. 

[404]  The  cases  mainly  relied  upon  as  establishing  the  extensive  genei-al  agency 
of  counsel  were,  Mole  v.  Smith,  1  Jac.  &  W.  673,  In  re  Hobler,  8  Beavau,  101, 
Hanjyace  \.  Uarijrave,  12  Beavan,  408,  and  Fiirnival  \.  Bogle,  4  Russ.  142. 

Of  these,  Han/ravc  v.  Haiijnax  most  resembles  in  its  circumstances  the  present 
case.  A  feigned  issue  had  been  there  directed  by  the  court  of  Chancerj^,  to  try  the 
legitimacy  of  the  plaintiff,  and  at  the  trial  a  juror  was  withdrawn,  upon  an  agreement 
entered  into  by  coun.sel  on  both  sides,  without  the  instructions  of  their  clients,  for 
the  division  of  the  estate  lietween  the  litigant  parties.  This  agreement  could  not 
have  been  enforced  in  Chancery  if  the  fullest  authority  had  been  given,  because  of 
the  plaintiff's  infancy,  and  the  consequent  want  of  reciprocity.  The  petition  to  the 
Master  of  the  Rolls  only  prayed  that  the  defendant  should  elect  whether  he  would 
abide  by  the  agreement,  and,  if  not,  that  he  should  pa\^  the  plaintiff's  costs  thrown 
away  upon  the  abortive  trial.  There  is,  certainly,  some  language  of  Lord  Langdale 
in  that  case  extremely  strong  to  support  the  view  of  counsel's  implied  authoritj-  to 
bind  his  client,  with  respect  to  third  parties,  by  such  an  agreement :  but  the  decision 
against  the  defendant  proceeded  mainly  on  the  ground  that  the  defendant  actually 
consented  to  the  agreement  at  one  time,  after  it  was  made,  though  subsequently  he 
detoi'mined  to  repudiate  it ;  for  Lord  Langdale  says, — "  From  the  affidavits,  I  cainiot 
doulit,  that,  lieyond  the  general  authority  which  the  defendant's  coun.sel  had,  there 
was  either  previouslj'  or  subsequently  an  adoption  oi-  consent  to  the  terms  by  the 
defendant.  It  is  expressly  stated,  and  not  denied  Ijy  the  defendant,  that  he  did  at 
one  time  consent  to  the  terms,  and  that  he  aftei-wards  refused  to  be  bound  by  then.." 
And  the  agreement  was  set  aside,  and  a  new  trial  granted,  upon  the  terms  of  the 
defendant'  paying  all  costs.  Had  Lord  [405]  Langdale  been  quite  satisfied  that  the 
genei'al  implied  authority  of  counsel  was  sufficient  of  itself  to  bind  the  defendant,  it 
would  have  been  needless  to  refer  to  his  consent,  which  in  that  ^•iew  was  quite 
immaterial. 

The  other  cases  seem  to  fall  within  the  ordinary  scope  of  counsel's  authority  at 
the  Chancery  bar,  where  parties  to  the  suit  are  obliged  to  give  their  consent  to  many 
important  matters,  through  their  counsel,  in  open  court.  Thus,  in  Mole  v.  Smilli, 
counsel  consented  to  his  client's  accepting  in  lieu  of  dower  what  the  coui-t  might  think 
hei-  entitled  to  out  of  certain  purchase  monev.  And  Lord  Eldon  there  said  :  "  It  is 
for  Mr.  Shadwell  to  consider  whether  he  is  authorised  to  give  his  consent  for  the 
widow.  If  he  does,  I  must  act  upon  it,  and  she  will  be  bound  by  it."  And  .so  in  the 
case  of  In  re  Ilohler,  8  Beavan,  101,  where  a  petition  to  tax  a  solicitor's  bill  had  been 
dismissed  without  costs,  by  consent  of  the  petitioner's  counsel,  i  fre.sh  counsel,  on  a 
subsequent  day,  applied  to  rescind  the  order,  on  the  ground  that  his  client  had  not 
authorised  his  former  counsel's  consent  to  the  dismissal.     Lord  Langdale  there  said  : 

(«)  See  Broumc  v.  Emmersov,  17  C.  B.  361. 


1  C.  B.  (N.  S.)  406.  SWINFEN    r.  .SWINFEN  1()7 

"The  business  of  the  court  eauuot  procueil  unless  credit  is  given  to  the  stateiiient-s  of 
counsel  th;it  they  have  authority  for  what  they  do.  They  must  themselves  judge 
of  the  extent  of  their  authority,  under  the  ordinary  responsibility.  The  petition  must 
be  dismissed  with  costs."  The  consent  to  the  dismissal  of  such  a  petition  was  in  the 
ordinary  course  of  the  practice  of  the  court.  And,  unless  counsel's  word  were  to  be 
taken  as  conclusive  in  such  matters,  it  would  be  impossible  that  the  ordinary  business 
of  the  court  could  proceed,  liut  these  cases  seem  to  me  to  have  no  very  strong  bearing 
upon  that  now  under  consideiation.  In  Fiinikal  v.  7>V//'/,  where  an  agreement  had 
been  made  by  counsel,  without  the  ])laintirt's  authoiity,  that  the  defendant  shoukl 
take  money  out  of  court,  the  decision  was  in  favour  cjf  the  plaiiititt',  and  the  agreement 
[406]  was  annulled.  The  ground  of  the  decision  certainly  was,  that  the  counsel  foj- 
the  plaintill  had  acted  without  a  knowledge  of  all  the  facts  essential  to  enable  him  to 
exercise  a  sound  discretion  for  his  client.  This  case,  therefore,  would  seem  to  be  no 
authority  in  favour  of  the  defendant. 

The  facts  not  known  to  counsel  iu  Furnival  v.  Bogle  were,  that  the  client  had 
before  rejected  the  very  same  proposition  to  which  the  counsel  had  agreed.  And 
Lord  I^yndhurst,  adverting  to  that  circumstance,  says  :  "  If  Mr.  Fin-nival  had  been  in 
court  when  Mr.  Sugden  made  his  proposition,  I  have  no  doubt  he  would  have  prevented 
the  arrangement  from  licing  acceded  to.  And,  if  the  cinaunstances  to  which  I  have 
referred  had  been  communicated  to  his  counsel,  they  would  not  have  assented  to  the 
order  ;  foi',  it  is  quite  imj)ossible  that  they  should  have  consitlered  themselves  justilied 
in  acceding,  in  the  absence  of  Mr.  Fui-nival  and  his  solicitor,  to  the  proposal  of  Messrs. 
Bogle,  had  they  been  aware  that  a  similar  ofl'ei-  had  been  before  made  to  him,  and 
rejected  ;  that,  upon  its  being  renewed,  he  returned  no  answer,  which  amounted  to  a 
second  rejection  ;  and  that  he  had  desired  the  utmost  activity  to  be  used  in  order 
to  prevent  the  money  being  taken  out  of  court." 

Now,  it  appeals  in  the  present  case,  that  the  plaintill',  before  the  commencement  of 
the  litigation,  had  I'ejected  an  oft'er  much  more  advantageous  in  its  terms  than  those 
contained  in  the  agreement  in  ({uestion  ;  and  that  she  had  refused  again  to  entertain 
the  proposition,  when  rcconuiu^nded  to  her  by  Sir  F.  Thesiger,  after  the  adjouinment 
of  the  cause  on  Saturday.  It  appears  further,  however,  from  Mr.  Simpson's  atKflavit, 
that  he  had  communicated  to  coun.scl  the  fact  of  his  client's  rejection  of  the  former- 
ofter.  In  this  respect,  therefore,  the  present  ca.sc  differs  from  /•'iiniinil  v.  lioijli:.  But 
I  think  it  ma}'  well  be  doubted  whether  Loi-d  Lyndhurst  would  have  [407]  held  .Mr. 
Furnival  liound  Ity  his  counsel's  agreement,  if  it  had  appeared  upon  aliidavit  that  such 
agreement  had  been  made  with  a  full  knowledge  that  it  was  in  direct  violation  of  his 
client's  wishes  and  instructions,  although  with  the  honest  intention  of  proiiiotiiig  his 
client's  interests. 

Lord  Lyndhurst's  decision,  however,  based  as  it  is  upon  the  counsel's  ignorance 
of  important  facts,  tends  strongly  to  shew  that  he  did  not  hold  the  client  conclusively 
boinid  by  the  agreement  of  his  counsel,  upon  the  ground  of  genei-al  agency,  and 
implied  authority  ;  for,  had  he  so  held,  the  counsel's  knowledge  or  ignorance  of 
any  fad,  howiiver  es.sential  to  guide  his  discretion,  would  be  wholly  immaterial  in 
cunsideiing  whether  the  agreement  was  binding  upon  the  client  in  favor  of  the 
opixisite  party,  who  would  not  know  what  facts  had  been  stated  to  the  plaintill's 
counsel. 

The  case  of  Tlwiiws  v.  llcwc.i,  i  C.  &  M.  ."jiy,  was  also  cited  on  the  argument,  and 
claimed  liy  each  side  as  an  authority  in  his  favoi-.  In  that  case,  the  power  of  counsel 
and  attoine^'s  to  bind  their  clients  was  much  discussed,  and  considered.  But  Mr. 
Baron  Bayley  in  his  judgment  cautiously  avoided  defining  the  extent  of  that  powci-. 
He  refused  the  application  of  Lord  Falmouth,  which  wa,s,  to  set  aside  an  ordei-  of 
nisi  prius  embodying  counsel's  agreement  on  his  behalf,  and  the  rule  of  court  made 
thereon,  on  the  ground  of  want  of  authority,  but  .said,  "If  a  distringas  is  a])plied 
for  against  Lord  Falmouth,  he  may  slu'W  that  he  has  given  no  authoi-ity  to  his  .-Utoriu^y 
t(i  cntci-  into  this  arrangement;  and,  if  .so,  it  is  probai>le  that  the  court  would  declines 
granting  a  distringas,  and  leave  the  ])laintiff  to  his  icmedy  liy  action.  If  we  were  to 
interfere  in  a  summary  manner,  we  should  be  pi-cvenling  the  ])arties  fi-om  taking  the 
opinion  of  a  jury  on  the  fact.s,  and  of  a  court  of  error  on  the  law." 

Although  the  judgment  of  Mr.  Baron  Bayley  has  no  [408]  very  strong  tendency 
either-  to  sirpjxirt  or-  to  irr\alid.-iti'  the  agr-ecnierrt  in  the  pi-csciil  i-a.sc,  it  is,  I  think,  a 
cogent  airthor-ity  in  f.iNoirr- of  our- discharging  the  r-rilc  fur- an  .-il  laclirni'iil  ;  ;is,  liy  dning 
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so,  we  .shall  not  preclude  the  defendant  from  endeavouring  to  establish  the  validity  of 
the  agreement  in  a  court  of  law  or  equity,  from  whose  judgment  an  appeal  will  lie  to 
the  highest  tribunal. 

I  would  only  add,  in  conclusion,  that  I  desire  it  may  not  he  supposed  from  any- 
thing I  have  said,  that  I  consider  the  phiintiff's  counsel  did  not  e.\erci.se  a  sound 
discretion  for  the  benefit  of  his  client,  or  that  the  agreement  was  not  more  advan- 
tageous to  her  than  the  continuance  of  a  doubtful  confiici,  in  which  defeat  would  have 
been  the  loss  of  everything.  But  still  I  think  she  was  entitled,  if  so  minded,  to  have 
the  issue  which  the  Master  of  the  Rolls  had  sent  for  trial,  disposed  of  by  the  verdict 
of  a  jury. 

Ckesswell,  J.  The  opinion  expressed  by  my  Brother  Crowder  in  this  important 
case,  leaves  my  Brother  Williams  and  myself  no  room  for  doubt  as  to  the  propriety 
of  discharging  the  rule  for  an  attachment ;  for  it  is  impossible  for  us  to  treat  the 
plaintitl'  as  guilty  of  contempt  for  refusing  to  perfoi'm  an  agi'eement  by  which  one 
member  of  the  court  thinks  she  is  not  bound.  As  the  validity  of  that  agreement 
must  be  discussed  before  another  tribunal,  we  are  an.xious  that  the  question  should  be 
as  little  prejudiced  as  possible  by  anything  that  passes  in  this  court.  We  therefore 
abstain  from  discussing  it  further,  and  from  noticing  the  affidavits  which  have  been 
laid  l)efore  us,  except  for  the  purpose  of  expressing  our  commiseration  for  the 
unfortunate  condition  of  the  mind  of  one  who  could  for  a  moment  imagine  that  there 
has  been  anything  to  warrant  an  impeachment  of  the  honour  of  the  distinguished 
advocate  who  was  during  the  argu-[409]-ment  so  unsparingly,  so  unjustifiably,  and 
so  disgracefully  attacked. 

The  rule  will  be  discharged  :  but,  inasmuch  as  we  think  no  fault  can  be  imputed 
to  the  party  making  the  application, — seeing  that  he  had  no  reason  to  dcjubt  that  the 
airangement  made  at  nisi  prius  was  made  with  the  full  concurrence  of  the  plaintiff', — 
we  all  agree  that  it  should  be  discharged  without  costs. 

Eule  discharged,  without  costs(a). 

Ei)\v.\Kiis  V.  The  Kilkenny  .vnd  Great  Soithern  .and  Western  Kailwav 

Company.     Jan.  29,  18.57. 

Service  of  a  rule  for  an  execution  against  a  shareholder  of  a  joint-stock  company, 
must  be  personal,  or  liy  leaving  it  at  his  place  of  abode  :  delivering  it  to  his  attorney, 
though  at  his  request,  will  not  do. 

Lush  moved  to  make  absolute  a  rule  for  execution  against  a  shareholder  ni 
the  Kilkenny  and  Great  Southern  and  Western  Kailwav  Company.  The  rule  had 
not  been  .served  personally  on  the  shareholder  :  but,  upon  receiving  notice  of  it,  he 
referred  to  his  attorney  ;  and  the  attorney,  receiving  the  rule,  said  that  no  cause  would 
be  shewn. 

CocKBrRN,  C.  J.  The  statute  requires  the  rule  to  be  served  upon  the  party  or  at 
his  place  of  abode.  He  has  not  been  served  ;  nor  has  any  attempt  been  made  to  serve 
him  ;  but  his  attorney  has  been  served.     It  will  not  do. 

The  rest  of  the  court  concurring, 

Kule  discharged. 

[410]  In  thk  MAri'EK  ok  the  Complaint  of  the  Caterham  Railway  Company 
AtiAiNST  the  London,  Brighton,  and  Soi'th  Co.\st  Railway  Company  and 
the  South  Eastern  Railway  Company.     Nov.  20,  1857. 

[S.  C.  26  1.1.  J.  C.  P.  161.  See  Suuth  Ea-^teni  liailway  v.  Baihcai/  Commusioners, 
1880-81,  .5  Q.  B.  D.  238  ;  6  t^.  B.  D.  .586  ;  R.  v.  liailway  Comrimsionvrs  ami  Didingfan 
Iron  Company,  1889,  22  Q.  B.  1).  65.5.] 

The  court  refused  to  grant  a  writ  of  injunction  under  the  Railway  Traffic  Act,  17  &  18 
Vict  c.  31,  on  the  complaint  of  a  company  having  a  branch  on  a  trunk-line,  to 
restrain  the  parent  company  from  charging  higher  rates  for  the  con^'e3'ance  of 
passengers  to  the  complainants'  terminus,  than  they  charged  for  the  conveyance 

(a)  Proceedings  to  compel  performance  of  the  agreement  are  now  pending  in  equity. 
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of  passengers  to  the  teimiinis  of  another  branch  line  (in  which  they  theniscl\cs 
were  intciestcd)  extending  over  the  same  nnmber  of  miles. — To  constitute  an 
"unrlno  or  nnreasonable  preference"  witliin  the  act,  by  reason  of  an  ine(|uality  of 
charge,  it  must  l)e  an  ine(|nality  in  the  charge  for  travelling  over  the  same  line  or 
the  .same  portion  of  the  line. — To  inflnce  the  conrt  to  interfere  on  a  complaint 
by  the  pio[)rietors  of  a  branch  line,  that  a  suthcient  number  of  trains  of  the  main 
line  do  not  stop  at  the  junction,  or  stop  at  inconvenient  times,  it  must  bo  distinctly 
shewn  that  sufficient  accommodation  is  not  afforded  to  meet  the  fair  requirements 
of  the  public. — It  is  no  ground  of  complaint  that  the  company  working  the  main 
line  refuse  to  grant  third-class  return  tickets  to  the  branch  line,  if  it  apjjcars  that  no 
such  tickets  are  issued  to  other  branches  similarly  situated.  —But,  semble  that  it  is 
a  good  ground  of  complaint  that  there  is  no  place  of  shelter  provided  at  the 
junction,  foi'  passengers  on  the  branch  line  waiting  the  arrival  of  ti'ains  ;  the  ])ublic 
being  entitleil  in  this  respect  to  reasonable  accommodation. 

The  2nd  section  of  the  Railway  aTid  Canal  Traffic  Act,  18.5-1,  17  &  18  Vict.  c.  M, 
enacts  that  "every  railway  company,  canal  company,  and  railway  and  canal  company, 
shall,  according  to  thcii'  respective  poweis,  ati'ord  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  traffic  upon  and  from  the  several  railways 
and  canals  belonging  to  or  worked  by  such  companies  respectively,  and  foi'  the  return 
of  cai-riages,  trucks,  boats,  and  other  vehicles ;  and  no  such  company  shall  make  or 
gi\'e  any  undue  or  unreasonable  preference  or  advantage  to  or  in  favour  of  any 
particiUar  per.son  or  company,  or  any  particular  de.scription  of  traffic,  in  any  respect 
whatsoever  :  nor  shall  any  such  company  subject  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever;  and  every  railway  company  ami  canal 
company  and  railway  and  canal  company  having  or  working  railways  or  canals  [411] 
which  foi'm  ])art  of  a  continuous  line  of  railway  or  canal  or  railway  and  canal  com- 
munication, or  which  have  the  terminus,  station,  or  wharf  of  the  one  near  the  terminus, 
station,  or  wharf  of  the  other,  shall  afford  all  due  and  reasonable  facilities  for  receiving 
and  forwarding  all  the  traffic  arriving  by  one  of  such  railways  or  canals  by  the  other, 
without  any  unreasonable  delay,  and  without  any  such  preference  or  advantage,  or 
prejuilice  or  disadvantage,  as  aforesaid,  and  so  that  no  obstruction  may  be  offered 
to  the  public  desirous  of  using  such  railways  or  canals  or  railways  and  canals  as  a 
continuous  line  of  comrainiication,  and  so  that  all  reasonable  accommodation  may,  by 
means  of  the  railways  and  canals  of  the  several  companies,  be  at  all  times  atlbrded 
to  the  public  in  that  behalf." 

The  3rd  section  enacts  that,  "  it  shall  be  lawful  for  aTiy  company  or  person  coni- 
|)lainirig  against  any  such  companies  or  company  of  anything  done  or  of  any  omission 
made  in  violation  or  (Hintravention  of  this  act,  to  apply  in  a  summary  way,  by  motion 
01'  summons,  in  England  to  Her  Majesty's  court  of  Common  Pleas  at  Westminster,  or 
in  Ireland  to  any  of  Her  Majesty's  superior  courts  in  Dublin,  or  in  Scotland  to  the 
conrt  of  session  in  Scotland,  as  the  case  may  be,  or  to  any  judge  of  any  such  court  ; 
and,  upon  the  certificate  to  Her  Majesty's  Attorney -Gencr.il  in  lOugland  or  Ireland,  or 
Her  Majesty's  Loid  Advocate  in  Scotland,  of  the  Board  of  Trade,  alleging  any  such 
violation  or  contravention  of  this  act  by  any  such  companies  or  company,  it  shall  also 
be  lawful  foi'  the  .said  Attornoy-G-encral  or  Loid  Advocate  to  apply  in  like  maimer  to 
any  such  court  or  judge ;  and  in  either  of  such  cases  it  shall  be  lawful  for  such  court 
or  judge  to  hear  and  determine  the  matter  of  such  complaint  ;  and,  for  that  purpose, 
if  such  court  or  judge  shall  think  lit,  to  ilirect  and  prosc^cnte,  in  such  mode,  and  by 
such  engineers,  barristers,  or  other  persons  as  they  shall  think  [412]  iiiopor,  all  such 
iiKiuii'ics  a.s  may  be  deemed  necessary  to  enable  such  court  (jr  judge  to  form  a  ju.st 
juilgincut  on  the  matter  of  such  complaint ;  and,  if  it  be  made  to  apjjcar  to  sut'h 
court  or  judge  on  such  hearing,  or  on  the  report  of  any  such  person,  that  anything 
has  been  done  or  omi.ssion  made  in  violation  or  contravention  of  this  act,  hy  such 
company  or  companies,  it  shall  be  lawful  for  .such  court  or  judge  to  issue  a  writ  of 
injunction  or  interdict,  restraining  such  company  or  companies  from  further  continuing 
such  violation  or  contravention  of  this  act,  and  injoining  obedience  to  tlie  same  ;  and, 
in  case  of  disobedience  of  any  such  writ  of  injunction  or  interdict,  it  shall  be  lawful 
for  such  court  or  judge  to  order  that  a  writ  or  writs  of  attachment,  or  any  other 
process  of  such  court  incident  or  applicable  to  writs  of  injunction  or  intordict,  shall 
C.  P.  .will.— G* 
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issue  against  any  one  or  more  of  the  directors  of  any  company,  or  against  any  owner, 
lessee,  contractor,  oi-  other  person  failing  to  olioy  such  writ  of  injunction  or  interdict ; 
and  such  court  or  judge  may  also,  if  they  or  he  shall  think  tit,  make  an  order  directing 
the  payment  by  any  one  or  more  of  such  companies  of  such  sum  of  money  as  such  court 
or  judge  shall  determine,  not  exceeding  for  each  company  the  sum  of  2001.  for  e\'ei'y 
day.  after  a  da\'  to  be  named  in  the  order,  that  such  company  or  compaiu'es  shall  fail 
to  obey  such  injunction  oi-  interdict ;  and  such  moneys  shall  be  payable  as  the  court 
or  judge  may  diiect,  either  to  the  party  complaining,  or  into  court  to  abide  the 
ultimate  decision  of  the  court,  or  to  Her  Majesty  ;  and  payment  thereof  may,  without 
prejudice  to  an\'  other  mode  of  recovering  the  same,  be  enfoi-ced  liy  attachment  or 
order  in  the  nature  of  a  writ  of  execution,  in  like  manner  as  if  the  same  had  been 
recovered  by  decree  or  judgment  in  any  superioi'  court  at  AVestminster  or  Dublin, 
ill  England  or  Ireland,  and  in  Scotland  l)y  such  diligence  as  is  competent  on  an 
extracted  decree  of  the  court  of  session  ;  and,  in  [413]  any  such  proceeding  as  afore- 
said, such  court  or  judge  may  order  anrl  determine  that  all  or  any  costs  thereof  or 
thereon  incurred  shall  and  may  be  paid  by  or  to  the  one  party  or  the  other,  as  such 
court  or  judge  shall  think  tit ;  and  it  shall  be  lawful  for  any  such  engineer,  barrister, 
or  other  person,  if  directed  so  to  do  by  such  court  or  judge,  to  receive  evidence  on 
oath  relative  to  the  matter  of  any  such  inquiry,  and  to  administer  any  such  oath." 

By  the  ith  section,  the  judges  of  the  court  of  Common  Pleas  were  impowered  to 
make  the  rules  and  regulations  necessary  for  carrying  the  act  into  eilect.  This  was 
done  by  rules  made  in  Hilary  Term,  1854  :  see  15  G.  B.  473. 

And  the  6th  section  enacts  that  no  proceeding  shall  be  taken  for  any  violation  or 
contravention  of  the  above  enactments,  except  in  the  manner  therein  provided  ;  but 
that  nothing  therein  contained  should  take  away  or  diminish  any  rights,  remedies,  or 
privileges  of  any  person  or  companj'  against  any  railway  or  canal  or  railway  and  canal 
company  under  the  existing  law. 

The  Caterham  Railway  Company  was  incorporated  in  1854,  by  the  17  &  18  Vict, 
c.  Ixviii.,  intituled  "An  act  for  making  a  railway  from  the  London,  Brighton,  and 
South  Coast  railway  to  Caterham,  in  the  county  of  Surrey."  This  railway,  which 
commences  at  or  near  the  (lodstone  Road  Station  of  the  London,  Brighton,  and  South 
Coast  railway,  was  opened  on  the  5th  of  August  last  for  the  com-eyance  of  passengers 
from  the  Godstoiie  Road  .Tunction  to  Couldsdon,  Warlingham,  and  Caterham. 

Upon  the  opening  of  the  Caterham  railway,  a  table  was  issued,  shewing  the  times 
of  starting  of  the  .several  trains  running  between  London  Bridge  and  Caterham  in 
conjunction  with  the  trains  of  the  Brighton  and  the  South  Eastern  railway  companies. 
This  table  shewed  trains  running  daily,  as  follows : — Down  trains,  at  6.0  A.Ji., 
'J.oO  .\.M.,  3.0  I'.M.,  and  5.30  p.m.;  and  up  trains  at  6.15  a.m.,  8.15  A.M.,  9.50  a.m., 
3.15  P.M.,  5.5  1' M.,  [414]  5.45  P.M.,  and  7.45  p.m.  These  several  trains  continued 
running  down  to  the  month  of  November,  when  a  6.45  a.m.  down  train  was  sul> 
stituted  for  the  6.0  A.M.  down  train,  and  a  10.10  A.M.  down  train  for  the  9.30  A.M. 
down  train,  and  an  additional  up  train  was  granted,  which  arrived  in  London  at 
1.15  P.M.,  and  certain  alterations  were  made  in  the  Sunday  trains. 

The  South  Eastern  lijiilway  Company  are  the  proprietors  of  the  main  line  between 
London  and  a  point  near  New  Cross ;  and  the  London,  Brighton,  and  South  Coast 
Railway  Company  are  the  proprietors  of  the  rest  of  the  line  to  the  Godstone  Road 
(or  Caterham)  Junction, — the  distance  between  Loudon  and  the  Caterham  Junction 
being  13  miles,  and  the  entire  distance  to  Caterham  18  miles. 

The  charges  fixed  liy  the  abo\e-mentioned  table  as  the  daily  fares  for  conveying 
the  public  over  the  Lonclon,  Brighton,  and  South  Coast,  South  Eastern,  and  Caterham 
lines,  to  and  from  Caterham  and  London,  were, — single  journey  tickets,  first  class 
3s.  4d.,  second  class  2s.  lOd.,  third  class  2s.  Is.,  parliamentary  Is.  6d.  :  return 
tickets,  first  class  5s.,  second  class  4s.  3d. 

Sir  Fitzroy  Kelly,  Q.  C.  (with  whom  was  Wells,  Serjt.),  on  behalf  of  the  Caterham 
Railway  Company,  moved  for  a  writ  of  injunction,  under  the  17  &  18  A  ict.  c.  31, 
commanding  the  London,  Brighton,  and  South  Coast  Railway  Company,  and  the 
South  p]astern  Railway  Company  to  afford  to  the  Caterham  Ralway  Company  the 
same  facilities  as  tliey  aftbrded  to  the  traffic  on  other  branches  on  their  respecti\-e 
lines,  and  to  desist  from  giving  any  undue  or  unreasonable  preference  or  advantage 
to  or  in  favour  of  any  other  particular  person  or  company,  or  any  other  particular 
descri[ition  of  trattic. 
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The  motion  wan  founded  upon  ;ui  attidavit  of  tlie  secictaiy  of  the  Caterham 
liailway  Company,  which,  after  [415]  setting  out  the  time-table  above  referred  to, 
stated  that  the  times  for  starling  the  trains,  as  shewn  in  the  tal)h",  were  very  incon- 
venient, ami  the  rates  and  fares  excessive  and  unreasonable,  and  pi-ejudicial  to  the 
interests  of  the  Caterham  i\ail\vay  Company  :  That  the  cliarges  Hxed  b\'  the  London, 
Brighton,  and  South  Coast  Railway  Company  and  the  South  I'lastern  Kailwaj-  Company, 
as  the  daih'  fares  for  conveying  the  public  over  their  said  lines  to  and  from  Kpsom 
and  London,  -a  distance  of  about  li^  miles, — were  as  follows: — single  journey,  Hrst 
class  lis.  6d.,  second  class  'Is.,  third  class  Is.  6d.  ;  return  tickets,  first  class  .'Js.  (Jd., 
second  class  2s.  9d.,  third  class  2s.  :  That  the  excess  of  daily  fares  charged  the  public 
travelling  on  the  Caterham  railway  by  those  companies,  over  the  daily  fares  charged 
by  them  to  the  public  travelling  on  the  Epsom  branch  line  was  therefore  as  follows  : — 
an  excess  of  lOd.  on  the  single  journey  in  the  first  and  second  classes,  and  of  7d.  in 
the  third  class,  and  of  Is.  (id.  on  return  tickets  by  first  and  second  class  :  [The 
atlidavit  then  went  on  to  shew  similar  excess  of  charges  as  compared  with  those  on 
tile  Wimbledon  Ijranch]  :  That  the  said  companies  do  not  issue  third  class  i-eturn 
tickets  to  and  from  Caterham  and  London  :  and  that  the  non-issuing  of  third-class 
return  tickets  on  their  lines  to  ,ind  from  Caterham  and  Loudon,  and  the  issuing  of 
them  on  the  Epsom  and  \Vimbledon  lines,  was  an  unfair  preference  of  the  public 
tia veiling  in  third-class  carriages  to  and  from  Epsom  and  Wimbledon,  and  a  dis- 
ad\antage  to  the  public  travelling  in  third-class  carriages  to  and  from  Caterham  : 
[The  attidavit  then  proceeded  to  shew  that  the  sums  charged  by  the  London,  Brighton, 
and  South  Co;ist  and  the  South  Eastern  railway  companies,  for  single  and  return 
tickets,  and  also  for  annual  or  season  tickets,  to  and  from  various  other  places  on 
their  respective  lines,  viz.  Heading,  Godstone,  Shalford,  Maidstone,  and  Tmibridge 
Wells,  were  con.siderably  less  in  propor-[416]-tion  to  the  several  distances  than  the 
smns  charged  to  and  from  Caterham  ] :  That  the  Caterham  liailway  Company,  hnding 
from  experience  of  the  working  of  the  above  time-tiible,  that  the  accommodation 
afibrded  by  the  London,  Brighton,  and  South  Coast  railway  and  the  South  i'lastern 
I'ailway  companies,  was  altogether  in.«utticient  for  the  working  of  their  traffic  and  the 
convenience  of  the  pid)lic  using  their  line,  made  lepcated  applications  to  both  companies 
for  alterations  to  be  made  in  the  times  of  trains  stopping  at  the  Caterham  Junction, 
and  for  additional  trains  ;  That  these  applications  were  not  acceded  to  by  the  company, 
save  to  a  very  inadequate  extent :  That  the  trains  now  stopping  at  the  Caterham 
Jtuiction  on  their  journey  to  and  from  London,  stop  at  times  that  are  inconvenient  to 
the  public  living  in  the  Caterham  and  surrounding  districts :  That  it  is  iieces.sary  for 
the  eonvcnieiice  of  the  public,  that  additional  up  and  down  trains  should  stop  at  the 
Caterham  .lunctioii  to  deliver  and  take  up  passengers  :  That  it  is  necessary  for  the 
due  development  of  the  Caterham  railway,  that  facilities  should  be  granted  for 
passengers  to  tia\el  to  and  from  Caterham  lj\'  excursion  trains  to  various  places  on 
the  Jvondon,  Biighton,  and  South  Coast  railway  and  the  South  Eastern  i'ailway, 
and  particularly  to  and  from  London  :  That  application  was  accordingly  made  to  tlie 
London,  Brigiiton,  and  South  Coast  liailway  Lompany,  by  the  Caterham  Bailway 
Company,  for  such  facilities,  but  that  the  same  have  not  been  granted  by  the  said 
company  to  any  beneficial  extent ;  the  lesult  being,  that,  to  the  general  public  ami 
excursionists,  the  Caterham  railway  and  district  are  almost  unknown  :  And  that 
thei'e  is  a  veiy  large  amoinit  of  tratlic  lost  to  the  Caterham  line  by  such  facilities  not 
having  been  granted  ;  large  numliers  of  vans  and  private  cari-iages  conveying  every 
week  during  the  summer  months  to  the  Caterham  district  hundreds  of  peojile,  the 
greater  part  [417]  of  whom,  if  piopcr  acconnnodation  were  afforded  at  fair  and  reason- 
able rates,  would  tiavel  by  the  said  lailway.  The  atliflavit  then  set  out  a  innnbei'  of 
letters  which  had  ])assed  between  the  secretaries  of  the  several  companies  as  to  the 
points  in  issue  between  them  ;  and  also  shewed,  that,  thcjugh  at  every  other  jinictit)n 
on  the  lines  a  ])roper  covere<l  place  was  provided  foi'  the  convenience  of  passengcis 
waiting  for  trains,  there  was  none  at  the  Caterham  .liniction. 

Enough,  it  is  submitted,  appears  u])on  the  affidavits  to  shew  that  the  London, 
Brighton,  and  South  Coast  Railway  Company  and  the  South  Jiastern  Riiilway  Com- 
pany have  been  guilty  of  that  which  it  was  the  express  object  of  the  st;ilute  to 
prevent.  [Cresswcll,  •!.  Do  any  persons  who  desire  to  travel  bj' the  Caterham  rail- 
way join  in  the  application?]  No:  l)ut  the  atKd.ivits  shew  that  m.my  individuals 
who  have  travelled  l)y  it  have  sustained  inconvenience.     'J'he  main  ground  of  com 
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plaint  is,  the  inequality  in  the  amount  of  fares  exacted  hy  the  London,  Brighton,  and 
South  Coast  Kailway  Company  and  the  South  Eastern  Railway  Compan\',  from  persons 
travelling  on  the  Caterham  line,  as  compared  with  the  charges  for  similar  distances 
on  other  branches.  For  instance,  the  Brighton  company,  being  propiietors  of  the 
Epsom  lii-anch,  charge  about  one  fourth  more  upon  first  and  second  class  tickets  for 
the  journey  from  London  to  Caterham  than  they  charge  from  London  to  Epsom, 
which  is  about  the  same  distiince,  or  a  little  more  :  and  so  in  proportion  for  return 
tickets  and  season  tickets.  And  this  is  one  of  the  chief  causes  of  injui-y  to  the  Caterham 
line  ;  and  it  is  clearly  an  offence  against  the  act,  which  prohibits  the  making  or  giving 
"  any  undue  or  unreasonable  preference  or  advantage  to  or  in  favour  of  any  particular 
pei'.son  or  company,"  or  the  subjecting  "any  particular  person  or  company,  or  any 
particular  description  of  tratlic,  to  any  undue  or  unreasonable  prejudice  or  [418]  dis- 
advantage in  any  respect  whatsoever."  [Cresswell,  J.  The  question  you  are  calling 
on  us  to  consider  is,  whether  rival  companies  shall  be  allowed  to  compete  with  each 
other  in  the  price  of  carrying  passengers.]  Not  quite  so.  [Crowder,  J.  It  is  not 
denied  that  the  same  charge  is  made  to  e\ei'y  body  who  ti-avels  on  the  line  from 
London  to  the  Caterham  .lunction  (n).  l>o  you  contend  that  the  companies  are  bound 
to  charge  the  .same  amount  for  similar  distances  on  all  parts  of  their  respective  lines  I] 
The  complaint  is,  that  tho  particular  charges  are  so  appoi-tioned  as  to  place  the 
Caterham  Kailway  Company  at  considerable  disadvantage  in  comparison  with  another 
company  ;  and  that  the  charges  are  excessive  in  themseh'es,  and  excessive  in  com- 
paiison  with  those  made  on  other  liranches  of  the  line  .similarly  situated.  The  next 
ground  of  complaint  is,  that  the  London,  Brighton,  and  South  Coast  K<iilway  Company 
and  the  South  Ivistern  Piailway  Company  refuse  to  allow  certain  trains  to  stop  at  the 
Caterham  .lunction,  which  are  (piite  necessary  for  the  convenience  of  persons  travelling 
hv  the  Caterham  railway.  [Cresswell,  J.  How  is  it  sworn  that  the  public  sustain 
inconvenience  from  the  non-stoppage  of  trains?]  It  is  sworn  di-stinctly  that  the  trains 
now  stopping  at  the  Caterham  Junction  on  theii'  journey  to  and  from  London,  stop  at 
times  that  are  inconvenient  to  the  public  living  in  the  Caterham  and  surrounding 
districts ;  and  that  it  is  necessaiy  for  the  convenience  of  the  public  that  additional  up 
and  down  trains  should  stop  at  the  Caterham  Junction.  [Cresswell,  J.  That  is  a 
very  general  statement  of  the  secretary's  notion  that  the  times  and  the  number  of 
tiains  are  incon-[419]-venient.]  It  is  rather  of  the  times  of  stopping  than  of  the 
insuthcient  number  of  trains  that  complaint  is  made.  The  othei-  companies  have  no 
right,  it  is  submitted,  to  prefer  their  own  branch  lines,  and  to  refuse  to  att'ord  equal 
facilities  to  the  traftic  on  the  Caterham  branch.  The  third  ground  of  complaint  is, 
that  the  two  companies  named  refu.sc  to  issue  third-class  leturn  tickets  to  passengers  to 
Caterham.  And  the  last  ground  is,  that,  although  a  proper  covered  place  of  waiting 
is  provided  at  every  other  station  or  junction  on  the  line,  none  is  provided  for  the 
Caterham  passengers  ;  as  to  which  the  affidavits  shew  that  numerous  complaints  have 
been  made  of  the  inconvenience  and  annoyance  thereby  sustained. 

Ckesswell,  J.  By  the  act  of  parliament  in  question,  very  extensi\e  powers  are 
conferred  upon  this  court, — powers  which  may  be  exercised  for  the  benefit  of  the 
pulilic,  but  which  may  also  be  exercised  to  the  great  detriment  of  those  who  are 
engaged  in  carrying  on  railway  concerns  ;  and  therefore  the  court  should  be  very 
cautious,  before  they  set  on  foot  an  inquiry,  to  ascertain  that  there  is  reasonable 
ground  for  believing  that  the  provisions  of  the  act  have  been  infringed.  Four  sevei'al 
grounds  of  complaint  have  been  ni'ged  in  this  case.  The  first  is,  that  the  companies 
against  whom  the  application  is  directed  n:ake  unequal  charges  to  persons  travelling 
along  their  lines  to  tho  Caterham  Ijrauch.  It  does  not,  however,  appear  that  there 
is  any  ine<[uality  of  charge  to  persons  nsiiig  the  same  portion  of  those  lines  ;  and  it  is 
not  sufficient  to  shew  an  inequality  as  compared  with  the  rates  charged  on  another 
line.  The  words  of  the  2nd  section  of  the  act  are,  that  "  no  such  company  shall 
make  or  give  any  undue  or  unreasonable  preference  or  advantage  to  or  in  favour  of 
any  particular  person  or  ccmipatij',  or  any  particular  description  of  tralHc,  in  any 
respect  whatsoever,  nor  shall  any  such  company  subject  any  pai'ticular  person  [420] 
or  company,  or  any  particular  description  of  traffic,  to  any  undue  or  unreasonable 


(a)  The  only  persons  so  travelling  in  all  probability  are  the  very  persons  on  whose 
lalf  the  Caterham  Kailway  Company  make  the  application,  viz.  those  intending  to 


proccei!  on 
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pi'cjudicc  oi-  (lisiulvaiitiigc  in  any  respect  wh;itsoevcr."  I  appriihend  that  it  cinnot  be 
said,  that,  because  persons  may  travel  between  London  and  Kpsoni  at  a  less  rate  than 
they  can  between  London  and  Caterhani,  any  undue  or  iiinoasonable  pieferenee  or 
advantage  is  given,  or  any  undue  or  unreasonable  prejudice  or  disadvantage  imposed. 
I  can  see  nothing  upon  the  affidavits  to  shew  that  any  undue  preference  has  been 
given  to  any  particular  person  or  company.  All  peisons,  it  apiiears,  who  come  from 
London  to  Caterhani  are  charged  alike.  The  second  ground  of  complaint  is,  that  a 
sufficient  number  of  trains  are  not  allowed  to  stop  at  the  Caterham  Junction,  or  that 
the  times  of  stopping  are  inconvenient  It  does  not  appear  from  the  affidavits  that 
there  is  any  other  station  of  a  similar  character  on  the  same  line,  the  traffic  to  which 
is  of  the  same  .sort,  where  greater  facilities  are  given.  I  therefore  think  that  the 
applicant  has  not  made  out  a  ease  of  undue  or  unreasonable  prejudice  or  disadvantage 
in  that  respect,  and  conse((uently  there  will  be  no  rule  on  that  ground.  The  third 
ground  of  complaint  is,  that  the  London,  Brighton,  and  South  Coast  Railway  Com- 
pany and  the  South  Eastern  Railway  Company  refuse  to  giant  third-class  return 
tickets  to  Caterham.  It  appears,  however,  by  the  time-bills  referred  to  in  the 
affidavits,  that  third-class  return  tickets  are  not  granted  to  any  place  on  the  line 
below  Croydon.  That  ground,  therefore,  also  fails.  But,  with  respect  to  the  last 
ground  of  complaint,  viz.  the  absence  of  a  convenient  covered  station  at  the  Caterham 
Junction,  so  that  persons  waiting  for  trains  are  exposed  to  the  weather, — inasmuch 
as  it  appears  that  there  are  covered  stations  at  all  other  places  on  the  line,  I  think 
the  absence  of  such  accommod.ition  at  the  Caterham  Junction  subjects  persons 
travelling  on  the  Caterham  line  to  undue  inconvenience  and  disadvantage,  and  there- 
fore as  to  that  the  rule  should  go. 

[421]  Williams,  .1.  I  am  of  the  same  opinion.  As  to  the  lirst  point,  it  seems 
to  me  that  no  case  of  undue  or  unreasonable  preference  or  advantage  in  favour  of  any 
pai'ticular  person  or  company  is  made  out  because  passengers  are  cai'ried  at  lower  rates 
on  other  branches  on  the  same  lines.  If  it  could  be  distinctly  shewn  that  the  e.xxess 
of  charge  on  the  Caterham  branch  was  owing  to  a  design  on  the  part  of  the  other 
comp.anies  to  exclude  the  Caterham  Railway  Company  from  the  benefits  to  be  derived 
from  the  use  of  theii-  lines,  that  would  bring  the  case  within  the  act.  But  no  such 
case  has  been  made  out.  As  to  the  second  point,  I  agree  with  my  Bi'other  Cresswell 
in  thinking  that  no  materials  aie  before  us  to  enable  us  to  .say  whether  oi-  not  moi-c 
trains  arc  necessary  for  the  convenience  of  the  publii'.  That  must  depend  upon  the 
amoinit  of  pojtulation  and  a  vai'icty  of  ciit-iunstanees  which  arc  not  presented  to  us. 
Whether  or  not  the  Loudon,  Brighton,  anrl  South  Coast  Railway  Company  and  the 
Kastern  Counties  Railway  Company  could  reasonably  be  expected  to  stop  their  trains 
more  freijuently,  or  at  other  times,  at  the  Caterham  Junction,  is  a  question  which 
obviously  must  depend  upon  the  profits  likely  to  be  realised  by  it.  No  sufficient 
materials  are  liefore  us  to  enable  us  to  come  to  any  conclusion  upon  the  matter.  As 
to  the  third-class  return  tickets, — if  it  had  appeared  that  the  companies  had  been 
in  the  habit  of  granting  third-class  return  tickets  to  other  jjlaces  on  their  line 
beyond  Croj'don,  and  lefuscd  to  grant  them  to  Caterham,  there  nn'ght  l)e  ground 
of  complaint.  But  the  fact  appears  to  be  otherwise.  The  nrlc  will,  theiefor-e,  only 
be  gr-anted  as  to  the  last  gr'onnd  of  complaint  which  has  been  ur'gcd,  viz.  the  want  of 
pr'oper  station  accommodation  at  the  Caterham  Jirrrctiori. 

Chowdhk,  J.  Cpon  the  fii'st  thr-ee  poirrts  1  agi-ee  with  my  iJr-other's  Ci-csswell  and 
\Villiams  that  there  is  no  case  [422]  made  out.  The  mcairing  of  the  act,  as  it  seems 
to  mc,  is,  that  r-ailway  companies  shall  so  conduct  their  tr-affic  that  no  undue  pi-efer- 
ence  shall  be  given  to,  and  no  inidne  pi-ejudicc  imposed  upon,  any  par-ticular'  pei-son 
or  company,  <ind  that  these  wor-ds  i-cfer  to  per-.sons  and  companies  using  the  line  fr'oni 
the  .same  |)oint  of  flepartiU'C  to  the  same  point  of  arrival :  and,  when  we  find  the  .same 
rate  char'ged  to  every  person  tr-avelling  on  the  same  portion  of  the  line,  I  think  the 
act  does  not  a])i)ly.  With  respect  to  the  nirmber-  of  tr-ains,  and  the  tim(!s  of  stopiring, 
ther'e  is  nothirrg  in  the  affidavits  to  shew  that  the  companies  have  been  guilty  of  any 
impropr-iety.  It  might  be, — and  that,  I  thirrk,  would  be  ground  for'  orrr-  irrterference, 
— that  sufiicierrt  accommodation  is  not  all'orded  to  meet  the  fair'  r'ei|uirerrrcnts  of  the 
public.  But,  rro  sirch  case  is  made  orrt  rr])on  the  face  of  these  afiidavits.  As  to  the 
thir-d-class  r'etirr'u  tickets,  the  arrswer'  is,  that,  Irelow  t!roydon,  norrc  are  issircd.  With 
respect  to  the  want  of  shelter'  fi-om  the  weather  at  the  Caterham  Jirnctiorr,  1  think 
that  is  a  withhoMing  a  "reasonable  accommodatiorr  "  to  which  the  pirblic  are  entitled. 
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WiLi.Ks,  .1.  I  am  (if  the  same  opinion.  The  jurisdiction  i;ivt'ii  to  this  court  1)V 
the  .statute  in  question  is  one  which  the  court  ought  not  to  exercise  without  being 
satisfied  that  there  exists  some  serious  public  inconvenience.  The  concluding  words 
of  the  2nd  section  shew  that  it  was  the  intention  of  the  legislature  in  passing  the  act 
to  pi'ovide  a  means  of  enforcing  reasonable  accommodation  on  the  part  of  railway 
companies  to  the  public. 

Rule  granted  accordingly  (m). 

[423]  In  the  Matter  of  the  Cojiplaint  of  Joseph  Morton  Barret  against 
THK  Great  Northern  Railway  Cojipany  and  the  Midland  Railway 
Company'.     Jan.  20,  18.57. 

[S.  C.  26  L.  J.  C.  P.  S;?.     See,  In  re  Beadrll  Ensfern  Countie>t  Railway,  1857, 

2C.  B.  X  S.  .511.] 

To  justify  the  interference  of  the  court  to  enforce  the  running  of  through  trains  on  a 
continuous  line  of  railways,  under  the  second  branch  of  the  17  &  18  Vict.  c.  31, 
s.  2,  it  must  be  shewn  that  ])uhlic  convenience  recjuires  it,  and  that  it  can  reasonably 
be  done. — They  will  not  interfere,  at  the  instance  of  an  individual,  where  there  is 
a  continuous  line  by  which  through  tickets  may  l)e  obtained,  though  l)y  a  somewhat 
longer  route, — no  additional  cost  or  serious  loss  of  time  being  thereby  incurred, 
and  no  substantial  inconvenience  being  thereby  occasioned  to  the  public,  and  it 
appearing  that  no  complaints  had  been  made  of  the  inadequacy  of  the  existing 
accommodation. 

Welsbj%  in  Michaelmas  Term  last,  on  behalf  of  Joseph  Morton  Barret,  obtained  a 
rule  to  shew  cause  "  why  a  writ  or  writs  of  injunction  should  not  issue  against  the 
Great  Northern  Railway  Company  and  the  Midland  Railway  Company,  respecti\ely, 
injoining  them  to  cause  trains  to  run  from  their  respective  stations  at  Leeds,  in  the 
county  of  York,  southwards  to  the  terminus  of  the  Great  Northern  railway  at  King's 
Cross,  in  the  county  of  Middlesex,  and  northwards  to  the  terminus  of  the  North 
AVestern  railway  at  Lancaster,  by  which  passengers  ai'iiviug  at  Leeds  aforesaid  from 
King's  Cross,  or  from  any  other  station  on  the  Great  Northern  railway,  on  the  south, 
or  from  Lancaster  or  any  other  station  on  the  North  Western  railwaj',  or  on  the 
Midland  railway,  on  the  north,  and  desiring  to  proceed  from  Leeds  aforesaid  to 
Lancaster  or  to  any  other  station  on  the  North  Western  railway,  or  on  the  Midland 
railway,  on  the  north,  or  to  King's  Cross,  or  any  other  station  on  the  Great  Northern 
railway,  on  the  south,  may  be  forwarded  from  Leeds  aforesaid  without  any  unreasonable 
pi'ejudice  or  disadvantage." 

The  application  was  stated  to  be  made  by  the  direction  of  the  Board  of  Trade,  for 
the  purpose  of  taking  the  opinion  of  the  court  as  to  whether  railway  companies  are 
compellable  to  book  through  traffic  in  all  cases  where  their  railway  with  those  of  other 
companies  form  one  continuous  line  of  communication  ;  and  it  was  found-[424]-ed 
upon  an  affidavit  of  the  applicant  himself,  who  deposed,  in  substance,  as  follows : — 

That  he  has  frequent  occasion  to  travel  between  London  and  Leeds  and  Lancaster 
and  the  intervening  towns  :  That  he  had  occasion,  on  Friday,  the  -Ith  of  July  last,  to 
travel  between  London  and  Settle,  one  of  the  towns  upon  the  North  Western  railway 
l)etween  Leeds  and  Lancaster :  That  the  said  North  Western  railway  is  worked  by 
the  Midland  Railway  Company  ;  and  such  North  Western  railway  has  its  southern 
terminus  between  Settle  and  Leeds,  at  Skipton,  in  Yorkshire  :  That  the  Midland 
railway  extends  from  Skipton  to  Leeds,  and  from  Leeds  the  same  Midland  railway 
extends  on  the  one  hand  to  Rugby,  where  it  joins  the  London  and  North  Western 
railway,  which  extends  from  Rugby  into  London,  having  its  station  at  Euston  Square  ; 
and,  on  the  other  hand,  the  same  Midland  railway  extends  from  Leeds  to  Methley, 
where  it  joins  the  North  Eastern  railway  ;  and  such  North  Eastern  railway  extends 
from  Methley  to  Askern,  in  Yorkshire,  where  it  joins  the  Great  Northern  railway  ;  and 

{a)  The  rule  was  not  drawn  up  ;  the  Caterham  Railway  Company  considering  that 
the  single  point  upon  which  they  had  succeeded  in  obtaining  the  rule  was  not  worth 
the  contest ;  and  the  other  companies  not  being  unwilling  to  provide  the  accommoda- 
tion which  the  court  thought  ought  to  be  provided. 
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such  (-li-eat  Northern  railway  cxtc^nls  fiuiii  AskiMii  to  Londim,  where  it  has  its  station 
at  King's  Cross  ;  That  the  line  of  railway'  from  Settle,  through  Skiptoii,  Leeds,  Metliley, 
and  Askern,  to  London,  is  a  continuous  line:  That  the  (4reat  Northern  liailway 
Coni))any  work  continuous  trains  from  King's  Cross,  in  London,  over  theii'  own  line, 
over  the  North  Eastern  railway  from  Askern  to  Methley,  and  over  the  Midland 
railway  from  Methley  into  Leeds  :  That  the  said  line  from  Settle,  through  Skipton, 
Leeds,  and  Kugby,  to  London,  is  also  a  continuous  line,  and  continuous  trains  are 
worked  by  the  London  and  North  Western  Railway  Company  from  the  I'aiston  Sipiare 
station  in  London  to  Rugby,  and  by  the  Midland  Railway  Coiupany  from  Rugby  to 
Settle  :  That  the  length  of  the  said  route  from  King's  Cross,  in  London,  to  Settle,  is 
ISj  [425]  miles  shortei-  than  the  said  route  from  Euston  .Square  station  in  London  to 
.Settle  :  That,  on  Thursday,  the  3rd  of  July  last,  the  deponent  wrote  and  sent  the 
following  letter  to  the  secretary  of  the  Great  Northern  Railway  Company  :  — 

".Sir, — I  lieg  to  give  yon  notice,  that,  considering  the  I'ailway  companies  under 
the  Railway  and  Canal  TraHic  Act,  1854,  as  regards  traffic  intended  to  pass  over  more 
than  one  line  of  railway,  are  bound  to  book  through,  in  any  ease  where  their  railways 
form  part  of  a  continuous  line,  so  that  no  obstruction  may  be  ottered  to  the  public 
desirous  of  using  such  railways  as  a  continuous  line  of  communication,  I  shall  to  morrow 
demand  to  be  booked  by  the  train  leaving  King's  Cross  station  at  9.30  a.m.  through 
to  Settle,  in  Yorkshire,  to  which  place  your  railway  and  those  of  the  Miilland  and 
North  Western  companies  form  a  continuous  line  of  communication.  I  beg  further 
to  state,  that,  in  case  you  should  refuse  .so  to  book  through,  it  is  my  intoutioii  to 
apply  to  Her  Majesty's  court  of  Common  Pleas  at  Westminster  for  such  remedy  in 
that  behalf  as  is  provided  by  the  said  act." 

That,  on  Friday',  the  ith  of  July  last,  about  9  -JO  .a.m.,  the  deponent  went  to 
King's  Cross  station,  and  applied  at  the  railway  booking-office,  to  the  clerk  in  charge 
there,  demanding  a  ticket  which  would  enal)le  him  to  pass  by  the  Creat  Northern 
railway  through  to  Settle,  in  Yorkshire,  b}'  the  express  train  then  about  to  leave 
London  at  9.30  ;  and  he  ottered  to  pay  for  such  ticket :  That  the  clerk,  in  answer  to 
his  application,  said  "  We  do  not  issue  tickets  to  .Settle,  but  only  to  Leeds  and 
Bradford  in  that  direction  :  "  That  the  deponent  then  took  a  ticket  by  the  said  train 
to  liCeds,  which  is  the  furthest  point  upon  the  said  route  to  which  the  Great  Northern 
company  work,  and  arrived  at  the  I^eeds  station  at  '2.30  I'.w.  of  the  same  day  ;  That, 
on  his  arrival,  he  inquired  of  the  (ireat  Northern  officers,  at  their  .said  station,  [426] 
whether  there  was  any  train  on  to  Settle,  and  was  informed,  as  he  believed  the  fact 
to  be,  that  there  was  no  such  train,  but  that  such  trains  only  ran  from  the  Midland 
station  :  That  he  then  went  to  the  Midland  station  in  Leeds,  to  meet  the  ne.vt  train 
to  .Settle,  which  started  at  r).3()  the  same  afternoon,  booked  himself  to  travel  by  such 
train,  and  arrived  at  Settle  at  7. 4.")  the  .same  evening:  That,  if  the  train  by  which  he 
travellefl  fi'oni  London  to  Leeds  had  passed  continuously  from  London  to  .Settle,  and 
travelled  at  the  same  rate  at  which  it  had  passed  from  London  to  l^eefls,  the  deponent 
would  have  arrived  at  Settle  at  about  3.4.0  on  that  afternoon,  but,  by  the  interruption 
of  the  journey  from  the  want  of  such  through  train,  he  lost  on  his  said  journey  about 
four  hours. 

[The  attidavil  tln'M  slated  that  a  .similar  application  was  made  on  the  7tli  of  .hily, 
foi'  a  through  ticket  iiy  the  12.4.")  I'.M.  train  from  .Settle  to  King's  Cross,  by  the 
Midland,  Great  Northern,  and  North  Wcstei'u  railways,  and  a  refusal  on  the  .same 
ground,  but  an  (itlcr  to  book  the  api)lii-anl  through  to  Kuston  Square.  It  then 
proceeded, — | 

That,  Hnding  he  could  not  prociue  a  through  ticket  to  Kin  ;'s  Cro.ss,  the  deponent 
took  a  ticket  to  LiH'ds,  and  travelled  by  the  train  leaving  ISittle  at  ili.t.")  I'.M  ,  and 
reached  Leeds  about  "J. 50  Iti  the  afternoon  of  the  .same  flay  :  That  he  was  set  down  at 
the  Midland  station  at  Leeds,  where  he  was  informed  and  believefl  a  train  was  waiting 
to  carry  pa.ssengers  on  to  Euston  .Square  ;  but  he  found  no  train  going  on  to  King's 
Cross  ;  and  he  was  obliged  to  go,  and  accordingly  went,  to  the  (ireat  Northern  station, 
which  is  about  a  quarter  of  a  mile  lower'  down  the  same  street,  and  took  a  ticket  for 
the  first  train  going  on  to  London,  which  left  Lec^ds  at  4.10  in  the  afternoon  :  That 
the  deponent  had  then  to  stay  in  Leeds  about  an  hour  and  twenty  minutes  between 
the  arrival  [427]  of  the  train  from  Settle  and  the  depaituro  of  the  tr.iiu  foT'  London  i 
and  he  arrived  in  London  that  evening  by  such  train,  which  is  due  at  King's  Cross 
about  9. .30:  That,  all liougli   the   Midlanil   and  I4reat  No?'lhern  stations  at    Leeds  are 
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distinct,  yet  the  Midland  nuhvay  trains,  in  working  from  Settle  into  their  own  station 
ia  Leeds,  pass  by  the  entrance  lines  of  the  Great  Northern  station,  and  the  Great 
Northern  railway  trains,  in  working  from  their  station  at  Leeds  to  London,  pass  by 
the  entrance  lines  of  the  Midland  station  ;  consequently  there  would  be  no  difficult}' 
whatever  in  the  transfer  of  passengers,  if  the  trains  of  the  Midland  Railway  Company 
and  the  Great  Northei'n  Railway  Company  worked  to  the  stations  of  each  other  :  And 
that  the  route  by  the  Great  Northern  line  from  Leeds  to  London  is  19^  miles  shorter 
than  the  route  by  the  Midland  line  to  London  ;  and,  if  the  deponent  had  travelled 
from  Leeds  to  Euston  Square,  he  must  have  passed  over  that  greatei'  distance. 

Cresswell,  J.  As  we  are  told  that  this  motion  is  made  with  a  view  to  some 
future  legislation  upon  the  subject,  I  think  we  ought  to  grant  the  rule.  But  I  cannot 
help  thinking  that  the  applicant  puts  his  case  upon  a  very  narrow  ground.  The 
grievance  complained  of  is,  that  he  waited  at  Leeds  two  hours  and  a  half  for  the 
purpose  of  saving  19]  miles  of  railway  travelling. 

Sir  Fitzroy  Kelly,  Q.  C,  Mellor,  Q.  C,  and  Phipson,  now  shewed  cause  on  behalf 
of  the  Midland  Railway  Company,  upon  an  affidavit  of  the  general  manager  of  that 
company,  which  stated, — That  the  Midland  railway  extends  from  Rugby  to  Leeds, 
and  thence  northwards  to  Skipton,  \vhere  the  North  Western  railway  commences,  and 
extends  through  Settle  to  Lancaster :  That,  in  Leeds,  there  are  two  separate  and 
distinct  stations,  at  a  distance  of  about  a  quarter  of  a  mile  from  each  other, — one, 
[428]  called  the  Wellington  station,  belonging  to  and  used  by  the  Midland  Railway 
Company, — the  other,  called  the  Central  station,  belonging  in  part,  with  the  lines  of 
approach  thereto,  to  the  Great  Northern  Railway  Company,  and  used  by  them  ;  but 
neither  of  the  said  last-mentioned  companies  has  any  power  to  u.se  the  station  of  the 
other  in  Leeds:  That,  between  London  and  Leeds,  there  are  two  routes, — one,  from 
the  \\'ellington  station  of  the  Midland  railway,  thence  by  way  of  the  Midland  railway 
to  Rugby,  and  thence  by  the  London  and  North  Western  railway  to  Euston  Square 
station, — and  the  other  of  such  routes  from  the  Central  station  of  the  Great  Northern 
Railway  Company  at  Leeds,  thence  southwards  over  the  Midland  railway  as  far  as  a 
place  called  Methley,  thence  over  a  part  of  the  Lancashiie  and  Yorkshire  railway 
from  Methley  to  a  place  called  Askern,  and  thence  by  the  Great  Northern  railway  to 
the  King's  Cross  station  in  London  ;  and  over  the  first  of  such  routes  passengers  are 
carried  by  the  Midland  and  London  and  North  Western  railway  companies ;  and  over 
the  last  of  such  I'outes  passengers  are  carried  by  the  (^reat  Northern  company,  who 
for  that  purpose  run  over  the  lines  of  the  Midland  company  between  Leeds  and 
Methley,  and  the  line  of  the  Lancashire  and  York.shire  company  between  Methley 
and  Askei'ii.  [The  affidavit  then  verified  the  books  containing  the  different  time- 
tables, and  then  proceeded] :  That  the  Midland  Railway  Company  have  no  power 
whatever  to  use  the  station  of  the  Great  Northern  Railway  Company  at  Leeds,  or  any 
part  of  the  said  Central  station  there :  That  the  Great  Northern  and  Midland  railway 
companies  are  to  a  great  extent  rival  and  competing  companies  ;  and  the  two  routes 
between  Leeds  and  London,  by  Rugby  on  the  one  hand,  and  by  Askern  on  the  other, 
are  rival  and  competing  routes  :  That,  although  the  distance  between  Leeds  and 
London  is  shorter  by  the  [429]  Great  Northern  to  King's  Cross  than  by  the  Midland 
route  to  Euston  Square,  yet,  in  the  month  of  July,  the  fares  for  passengers  were  the 
same  by  both  routes  :  That,  if  Barret  had  proceeded  from  Settle  to  London  on  the  7th 
of  July  mentioned  in  his  atfida\  it,  direct  by  the  route  of  the  Midland  and  London  and 
North  Western  lines  to  Euston  Station,  he  would  have  ai'rived  there  at  about  9.30  the 
same  evening  ;  and,  if  he  had  proceeded  from  London  to  Settle  on  the  4th  of  July 
mentioned  in  his  affidavit,  by  the  route  last  mentioned,  he  might  have  remained  in 
JjOndon  till  11  45  .i.M.,  and  still  have  arrived  at  Settle  at  the  same  time  as  he  arrived 
there  by  leaving  the  Great  Northern  terminus  in  London  at  9. .SO  :  That  the  Midland 
Railway  Company  work  the  line  of  the  North  Western  railway  under  an  arrangement 
by  which  a  certain  amount  is  secured  to  the  North  Western  Railway  Company  ;  and 
the  Midland  company  have,  as  it  was  their  interest  to  do,  used  their  best  endeavours 
to  accommodate  and  develope  the  traffic  on  the  North  Western  railway  :  That  the  traffic 
on  the  North  Western  railway  is  comparatively  very  small ;  being  chief!  \-  short  traffic 
of  a  local  nature,  and  very  little  of  it  being  through  traffic  to  London  :  That  the  trains 
on  the  North  Western  line,  as  well  as  those  on  the  Midland  line  itself,  are  fixed  with 
reference  to  the  convenience  of  the|public  generally  using  those  lines  of  communication  ; 
and  it  is  a  matter'  of  great  difficulty,  and  requires  the  greatest  consideration,  especially 
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with  a  \  icw  to  lliu  gii;al  iiumWer  of  junc-lioiis  witli  otliL'f  lines,  tii  adjust  their  times  of 
departuio  and  arrival,  and  to  fix  the  dili'ercnt  stations  at  which  they  shall  stop,  so  as  to 
afford  the  greatest  amount  of  convenience  on  the  whole  to  the  public  generally  :  That, 
in  fixing  the  times  for  the  arrival  and  departure  of  the  trains,  and  conducting  the 
traffic  on  the  Midland  railwny,  and  on  tlie  North  Western  railway,  no  undue  oi- 
unreasonal)le  preference  [4301  or  advantage  has  been  given  to  any  particular  person 
or  company  ;  l)ut,  on  the  conliary,  all  due  and  reasonable  facilities  have  been  given 
for  receiving  and  foiwarding  all  the  tiatiic  which  has  arrived  or  been  presented  :  That 
no  complaint  had  ever  been  made,  till  that  of  Barret,  with  regard  to  the  time  of 
starting  or  arrival  of  any  of  the  trains  on  the  North  Western  railway,  or  otherwise 
with  regard  to  the  tratlii;  passing  between  London  and  Settle,  or  any  other  pari  of  the 
North  Western  railway  :  That,  in  what  is  called  booking  through,  the  company  issuing 
the  ticket  is  understood  to  be  answerable  to  the  passenger  for  the  whole  journey,  and 
for  any  damage  or  loss  that  may  occur  on  any  part  of  the  journey,  whether  on  the 
line  of  that  company  or  on  the  line  of  any  other  company  over  which  he  is  to  travel ; 
and  that,  however  this  system  may  be  practicable  between  lines  working  together, 
and  having  similar  interests,  yet  it  is  in  its  nature  totiiUy  inapplicable  to  the  ease  of 
rival  and  competing  companies  whose  interests  are  adverse  :  That,  although  the  line 
of  railway  from  Settle,  through  Skipton,  Leeds,  Methley,  and  Askern,  to  London, 
might  be  said  to  be  (physically  speaking)  continuous,  there  is  not  any  statiorr,  nor-  any 
convenierrce  or  racairs  whatever'  of  ti'ansfer'r'iirg  passengers  from  the  line  of  the  ISlidland 
coirrpany  to  the  line  of  the  Larreashii-e  and  Yorkshir'e  company  at  Methley,  where  the 
line  of  the  Midland  company  in  the  dir-ection  of  Askern  ceases  :  That,  with  refei'ence 
to  the  complaint  of  Hai-ret,  that,  on  arrivirrg  at  the  Midlarrd  statioir  at  Leeds,  on  the 
7th  of  -luly,  he  fouird  rro  trairr  going  to  King's  Cr'oss,  the  deponent  said  that  the 
Midland  comirany  had  no  power'  to  rurr  a  tr'airr  fr'om  Leeds  to  King's  Cross  statiorr  ; 
And  that  he  did  not  believe  that  the  applicatiorr  was  bona  tide  for  the  r-emedy  of  a  real 
grievance  under  the  act,  but  was  made  for-  an  irrdir'ect  object. 

This  is  not  a  borra  fide  application  :  rror  is  arry  such  [431]  pirblic  grievance  shewn 
as  to  jrrstify  the  interfer'eirce  of  the  court.  Li  the  fir'st  place,  this  is  not  a  ease  within 
the  act  at  all  ;  and,  if  it  wer-e,  the  demand  of  the  applicant  is  orre  which  cannot  reason- 
ably 01'  pr'operly  be  complied  with.  The  2rrd  section  of  the  act  consists  of  two 
br'anehes  («)  :  The  first  br'airch  is  dir-ectcd  agaiirst  the  giviirg  of  urrduc  or  iinr-easorralile 
pi'efeieirce  or-  the  irrrpositiorr  of  irrrilrre  or  nrrr'easonablc  prejudice.  The  secorrd  lirarrch 
pr'ovides  that  ever'y  r'ailway  comparry  lra\irrg  or  wor-kirrg  r'ailways  which  form  part 
of  a  corrtinuous  line  of  r'ailway  conrnrirnication,  or'  which  have  the;  terrrrirrus  or  station 
of  the  one  irear(/()  the  termirrus  or  statioir  of  the  other,  shall  aft'or-d  all  drre  and  reasoir- 
able  facilities  for'  receiving  and  forwarding  aW  the  traffic  arrivirrg  by  one  of  such 
railways  by  the  other',  without  any  utrr'easorrable  delay,  and  without  any  such  prefereiree 
or  advairtage  or  projirdice  or'  disadvarrt;ige  as  aforesaid,  and  so  that  no  obstruction 
may  be  oH'ei'ed  to  the  ))ul)lic  desir'ous  of  usiirg  such  r-ailways  as  a  contirruous  line  of 
eommrrrricatiori,  aird  .so  that  all  leasorrahle  acconrmodation  may,  by  means  of  the 
r'ailways  of  the  .scver-al  companies,  be  at  all  times  atl'oi'ded  to  the  public  irr  that  behalf. 
Has  the  complainant  here  made  oirt  a  fair  case  of  urrr'easonable  delay  !  llis  corrr- 
plairit  is,  that,  wishing  to  pr-oceed  fr'om  Londorr  to  Settle,  he  werrt  to  the  King's  Cr'o.ss 
station  of  the  Crrcat  Xorthciri  Railway  C'onriiany,  and  deirranded  a  throirgir  ticket  by 
the  9..'U)  .A.M.  tr'airr  :  that,  failiirg  to  obtairr  it,  ho  was  corrrpelled  to  coirtcrrl  himself 
with  a  ticket  to  Leeds,  wher'e  he  ar'rived  at  l'..'1()  I'..m.  ;  th.'it,  arrived  at  Leeds,  he  was 
obliged  to  pr-oceed  fiotrr  the  (ireat  Xortherrr  station  there  to  the  Midland  statiorr,  and 
was  irnable  to  start  for  Settle  nirtil  .5..'50,  and  eonse(|uently  did  not  [432]  reach  his 
destiiratiorr  irritil  T.'tO.  He  demands  that  wliieh  he  knows  the  cotrrpany  had  no  power 
to  give  him.  If  he  had  chosen  to  go  to  the  Kitstori  Scpiar-e  statiorr  of  the  North 
Western  railway,  he  might  have  ol)taine(l  a  through  ticket  for  Settle,  by  the  Lorrdorr 
and  North  Wtisteiri  and  Midland  lin(!s,  at  1  1.15  .V.M.,  and  woidd  have  ar'rived  at  Settle 
iiruch  earlier'  thair  he  did,  vi/,.  at  •").4r)  i-.M.  Is  it  to  be  said  that  airy  one  of  the  public 
may  at  his  pleasure  call  upon  a  r'ailwa\'  com])ariy  to  put  on  a  thr'oirgh  train,  and  grant 
thr'ongh  tickets  from  any  one  place  orr  their  line  to  any  other  place  in  England  or 

(«)  See  the  section,  ante,  p.  410. 

{b)  Not  exceeding  a  mile,  such  stations  not  being  situate  within  live  miles  of  St. 
Paul's  chinch,  JAindon  ;  sees.  i. 
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Scotland  which  may  be  reached  by  a  continuous  lino  .'  These  companies  are  to  exercise 
their  po\\-ers  undei-  the  various  acts  of  parliament  regulating  them,  for  the  general 
benefit  of  the  pulilic  :  but  they  cannot  be  called  upon  to  do  anything  which  is  beyond 
the  scope  of  those  powers.  [Coekbnrn,  C.  J.  The  applicant  must,  of  course,  make 
oat  a  case  of  public  inconvenience  arising  from  the  want  of  through  trains  ;  a  mei'e 
private  and  personal  inconvenience  will  not  do.]  Xo  one  complains  but  Mr.  Barret; 
and  his  complaint  is  answered.  The  (Ireat  Northern  Railway  Company,  who  are  the 
parties  the  most  deeplj'  interested,  do  not  complain  :  on  the  contrary,  they  join  in  the 
opposition  to  this  rule. 

Uenison,  Q.  C,  and  R.  Clarke,  shewed  cause  on  behalf  of  the  Great  Northern 
Railway  Company,  npoTi  an  affidavit  by  their  general  manager,  which  stated, — That 
the  main  line  of  the  Great  Northern  railway  extends  from  King's  Cross,  London,  to 
York,  in  one  direction,  and  to  Leed.s,  Bradford,  and  Halifax  in  another ;  that  the 
Great  Northern  line  proper  finishes  at  Askern,  four  miles  north  of  Doncaster,  but,  from 
that  point,  the  Great  Northern  company  have  running  powers  over  the  Lancashire  and 
Yorkshii'e  line  to  Knottingley,  and  thence  by  the  North  Eastern  railway  to  York,  and 
by  the  Midland  line  to  [433]  Leeds:  That,  by  arrangements  made  by  the  Great 
Northern,  the  North  I-^astern,  the  North  British,  Edinburgh  and  Glasgow,  Scottish 
Central,  and  Scottish  North  Eastern  railway  companies,  the  trains  of  the  Great 
Northern  company  aie  timed  so  as  to  run  in  connexion  with  the  trains  of  the  said 
other  companies  through  from  London  to  Aberdeen,  and  vice  versa,  and  from 
Knottinglev  to  Leeds,  Bradford,  and  Halifax :  That  the  North  Western  line  between 
Kirby  Lonsdale  and  Low  Gill  on  the  Lancaster  and  Carlisle  railway,  has  never  been 
constructed,  although  authoiised  by  pai-liament :  That  the  North  Western  railway  is 
an  incomplete  line,  producing  very  little  traffic,  and  is  now  worked  as  a  mere  branch 
of  the  Midland  railway  l>etween  Leeds  and  Settle  and  Lancaster :  That  the  Great 
Northern  company  would  be  willing  to  time  their  trains  at  Leeds  so  as  to  receive 
the  traffic  from  the  Noith  Western  railway,  but  it  is  impossible  to  do  so  without  a 
re-arrangement  of  the  trains  of  the  North  Eastern,  the  North  British,  the  Edinburgh 
and  Glasgow,  the  Scottish  Central,  and  Scottish  North  Eastern  companies,  none  of 
which  companies  are  before  the  court  on  this  i-ule  :  That  the  deponent  was  informed 
and  believed  that  the  said  North  Western  Railway  Company  applied  to  parliament  in 
the  last  session,  to  obtain  running  powers  over  the  Midland  (Leeds  and  Bradford) 
railway,  the  Lancaster  and  Carlisle  railway,  the  Caledonian  railwaj',  and  the  Leeds 
Central  railway  station,  and  the  several  lines  of  appi'oach  thereto  ;  and  that  the  said 
several  railway  companies  over  whose  lines  running  powers  were  sought  appeai-ed 
before  the  parliamentary  committee  of  the  House  of  Connnons,  to  whom  the  said  bill 
was  referied,  and  strenuously  opposed  the  powers  thus  sought  to  be  obtained  ;  and 
that,  after  a  very  protracted  discussion,  the  committee  reported  against  gianting  the 
lunning  powers  .sought  to  be  obtained,  l)ut  intimated  their  opinion  in  favour  of  facility 
clauses  being  [434]  granted  over  the  Lancaster  and  Carlisle,  the  Caledonian,  Glasgow 
and  South  Western,  Midland,  and  Great  Northern  railways  :  and  the  deponent  was 
informed  and  believed  that  facility  clauses  were  accordingly  prepared  l\v  the  promoters 
of  the  said  bill ;  and  that,  upon  application  being  made  to  the  standing  orders  com- 
mittee to  dispense  with  the  standing  ordeis,  the  application  was  opposed  by  some  of 
the  said  companies  other  than  the  Great  Northern,  and  the  standing  orders  committee 
refused  to  dispense  with  the  standing  orders ;  and  that  the  bill  was  accordingly  not 
proceeded  with  :  And  that  the  deponent  was  informed  and  believed  that  the  said  North 
Western  Railway  Company  have  given  notice  of  their  intention  to  apply  to  parliament 
in  the  ensuing  session  for  powers  to  extend  their  railway  to  a  point  on  the  Lancaster 
and  Carlisle  railway  ;  Init,  in  the  event  of  this  application  being  granted,  the  North 
Western  railway  cannot  l)e  made  a  line  for  through  traffic  between  London  and  Scot- 
land, via  the  Great  Northern  railway,  without  some  legislative  provision  binding  on 
all  the  other  companies  whose  lines  constitute  a  part  of  the  route. 

Byles,  Serjt.,  and  Welsby,  in  support  of  the  rule.  The  companies  are  bound,  whei-e 
their  railways  form  part  of  a  continuous  line  of  communication,  so  to  conduct  their 
traffic  that  no  unreasonable  delay  or  obstruction  may  be  offered  to  the  public  desirous 
of  using  such  railways  as  a  continuous  line  of  communication.  The  complaint  is,  that 
there  is  no  through  train  to  Settle  by  the  shortest  route  ;  and  the  consequence  is,  that 
persons  desiring  to  proceed  by  that  route  are  compelled  to  wait  two  hours  or  two  hours 
and  a  half  at  Leeds.     It  is  no  answer  to  that  complaint,  to  shew  that  a  hostile  company 
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has  u  ti-aiii  which  tlocs  not  uoircspuiiil  with  thiit  \iy  which  Llie  cuiaplaiiiauL  wished  to 
travel.  [Cicsswell,  J.  1  doubt  whether  that  whicli  is  askcil  would  be  reasonable  if 
the  whole  [435]  line  from  London  to  Settle  wius  in  the  hands  of  one  company.  Much 
less  would  it  be  so  where  the  line  belongs  to  two  or  more  companies.]  To  justify  the 
court  in  enforcing  the  provisions  of  this  act,  it  is  not  necessaiy  that  any  individual 
grievance  should  be  specitically  brought  before  them  :  it  is  enough  to  bring  forward  a 
state  of  facts  shewing  a  real  and  snbstantial  cause  of  complaint. 

CoCKnuKN,  G.  J.  I  am  of  opinion  that  no  case  has  l)een  made  out  by  the  com- 
])lainant  foi-  the  interposition  of  the  court,  and  conserpiently  that  the  rule  should  be 
discharged.  I  agree,  that  to  justify  a  party  in  calling  upon  the  court  to  enforce  the 
provisions  of  this  act,  it  is  not  indispensably  necessaiy  to  shew  a  case  of  individual 
grievance  :  but  it  is  clear  that  a  ease  of  public  inconvenience  nuist  be  made  out.  It 
does  not  appear,  even  upon  Mr.  Barret's  affidavit,  that  there  is  any  complaint  of 
a  want  of  sufficient  accommodation  on  the  part  of  the  public  :  and  it  is  clearly  shewn 
by  the  affidavits  tiled  in  opposition  to  the  rule  that  no  complaints  have  been  made. 
I  can  quite  understand  that  two  competing  companies  may  so  arrange  the  departures 
and  arrivals  of  their  lespcctive  trains  as  to  operate  injuriously  to  the  shorter  line,  and 
inconveniently  to  the  pul)lic.  In  such  a  case,  the  court  would  be  justified  in  inter- 
posing under  this  act.  But  it  appears  here  that  abundance  of  acconunodation  is 
provided  on  the  Midland  line  ;  and,  though  the  distance  travelled  over  is  somewhat 
longer,  no  additional  cost  is  incurred,  nor  any  materially  gi-eater  loss  of  time  sustained 
by  the  i)ublic.  And  one  veiy  striking  fact  is,  that  the  (ireat  Northei-n  Riilwav 
Company,  the  parties  by  far  the  most  likely  to  be  injtu'iously  aticcted  by  it,  so  far 
from  complaining,  are  satisfied  with  the  arrangement  existing,  and  appear  by  their 
counsel  to  oppose  the  rule.     I  think  we  must  discharge  the  rule,  with  costs. 

[436]  Ckes.swell,  J.  I  am  entirely  of  the  same  opinion.  The  complainant  has 
totally  failed  to  make  out  anything  like  a  case  of  want  of  reasonable  accommodation. 
In  considering  what  is  a  reasonable  amount  of  accommodation,  regard  must  l)e  had 
to  the  coinxnience  of  the  general  traffic  of  the  company.  I  am  of  opinion  that  the 
applicant  has  failed  to  make  out  a  case  of  want  of  reasonable  accommodation. 

\ViM>i.\:\l.s,  J.  I  also  think  that  we  can  only  be  justified  in  interfering  where 
it  is  made  out  to  our  satisfaction  that  the  public  convenience  requires  it.  The  atiidavit 
of  the  applicant  shews  very  slender  groinids  for  the  lule  :  and  the  affidavits  filed  in 
opposition  to  the  rule  entiT-ely  remove  all  shadow  of  prete.vt  for  the  motion.  If  the 
complainant  had  satisfied  me  th;it  public  convenience  did  really  require  that  whi::h 
he  asks,  and  that  the  accommodation  sought  could  reasonably  be  granted,  I  should 
have  paused  considei'ably  befoi-e  I  assented  to  the  rule  being  discharged.  But  this 
he  has  altogether  failed  to  do. 

Rule  discharged,  with  costs. 

[437]       In    TllK    MaTTKU    of    TJI1<;   Co.MrLAlNT    of    P-KKDEKICK    KaN.SoME    ANt)   Joll.N 
BrADIA'  GeARD  AOAINST  TKE  EASTERN  CoUNTIES  RAILWAY  COMPANY.     Jan.  29, 

is.^)7. 

[S.  C.  1  Hly.  &  Can.  Ca.  fi:! ;  2(i  L  .J.  C.  1'.  91  ;  :i  Jur.  N.  S.  217.  For  subsequent 
proceedings  between  the  .same  parties  see  4  C.  B.  N.  S.  1.3.5;  27  L.  J.  C.  P.  16(i : 
H  (I  B.  N.  S.  709.  See  In  re  Oxlade,  1857,  1  C.  B.  N.  S.  454  ;  In  re.  HarrU  aii<f 
Uockmnmiih  Bailway,  1858,  3  C.  B  N.  S.  711  ;  (Jixat  IVcstern  Haihony  v.  Siitlon, 
1868-69,  L.  K.  4  H.  L.  226:  Bvihl  v.  Londmi  mid  North  ]re4ern  Hmluvi/,  1877, 
.'56  L.  T.  804  ;  Toomi'r  v.  I/nidm,  Clmtham  awl  Ihrer  linilirnii,  1877,  2  Ex.  I).  45(i ; 
l>i'tnihi/  Main  CnUirrii  Comjiam/  w  MuiichcMitr,  SlieJ/irld  and  lAnmlnMri'  HaUirai/,  1S85, 
11  App.  Cas.  121  :  //  v.  liailvny  ('(imiinsi'wncrs  and  Dislingloii  Iron  ('oii)paiii/,  1889, 
22  (.}.  B.  1).  655;  fjrcrpool  (,'orn  Trade.  Asnonation  v.  London  and  North  ITestern 
Haitvxui,  I  1891]  1  Q.  H.  120;  I'hipps  v.  London  and  North  IVcxtirn  Hail  way  t'ninpani/, 
[1892]'2  (,).  B.  246.] 

Ill  (healing  with  the  first  branch  of  the  17  iV  IX  Vict.  c.  .'51,  s.  2,  which  |)rohibit« 
railway  companies  from  giving  any  inidue  or  niiiea.sonable  prefeience  or  advantage 
to  or  in  favour  of  any  particular  person  or  any  particular  description  of  tr.allic,  or 
subjecting  any  particular  peison  or  any  particular  description  of  tr.itlic  to  any 
or  unreasonable  prejudice  or  disadvantage,— the  fair  interests  of  the  company 


undue 


180  IN    RE    RANSOME  1  C.  B.  (N.  S.)  438. 

are  to^be  taken  into  the  account. — A  railway  company  made  an  agreement  with 
A.  to  carry  for  him  a  hirge  quantity  of  coals  during  three  years  from  Peterborough 
to  various  places  on  their  lines  of  railway,  fit  certain  i-ates. — B.,  a  coal  merchant  at 
Ipswich,  sent  coals  (which  had  been  brought  to  that  port  by  sea)  to  various  places 
on  the  same  lines  of  railway  :  and  the  company  chai'ged  him  a  much  larger  sum 
])er  ton  in  proportion  to  the  distance  over  which  his  coals  were  carried,  than  they 
charged  to  A., — the  professed  object  of  the  difference  being,  to  enable  A.  (whose 
coal  came  to  PeterboT-ough  by  railway)  to  compete  in  the  coal  trade  of  the  district 
with  B.,  who  had  the  advantage  of  having  his  coals  brought  to  Ipswich  by  sea  : — 
Held,  that  this  was  giving  an  "  undue  preference  "  to  A. — Quffire,  whether  a  railway 
company  may  not  charge  different  rates,  where  coals  are  carried  in  lai'ge  and  small 
quantities,  and  where  they  are  carried  long  and  short  distances,  and  where  the 
difference  is  foi'  the  purpose  of  competing  with  another  line,  and  where  one  party 
pi'ovides  his  own  waggons  and  the  other  uses  those  of  the  company  ^  See  In  re 
O.rlade,  post,  p.  454. 

T.  Jones,  in  Trinity  Term  last,  on  behalf  of  Messrs.  Eansome  &  (ieard,  obtained 
a  rule  calling  upon  the  Eastern  Counties  Kailway  Company  to  shew  cause  why  a  writ 
of  injunction  should  not  issue  against  them,  injoining  them,  —first,  to  desist  from 
charging  to  the  complainants  for  the  carriage  of  coals  on  their  railways  called  the 
Eastern  Counties  Railway,  the  Eastern  Union  Kailvvay,  and  the  Newmaiket  Eailway, 
any  greater  sum  per  ton  per  mile  than  was  charged  by  the  said  company  to  Messrs. 
E.  &  A.  Prior  &  Co., — secondly,  to  desist  from  charging  to  the  complainants  any 
greater  sum  per  ton  per  mile  for  the  carriage  of  coal  on  the  said  railways  than  they 
cliarged  to  persons  with  whom  they  had  private  agreements  for  the  ctirriage  of  coals 
on  the  said  railways, — thirdly,  to  desist  from  giving  any  undue  preference  or  advantage 
to  or  in  favour  of  Messrs.  E.  &  A.  Prioi-  ^  Co.,  or  any  other  person,  for  or  in  respect 
of  the  cariiage  of  coals  on  the  said  railways :  and  why  the  company  should  not  pay 
the  costs  of  the  application 

[438]  The  affidavit  upon  which  the  rule  was  obtained,  stated,  that  the  complainant.s 
were  dealers  in  coals  at  Ipswich,  Bury  St.  Edmunds,  Thurston,  and  Elmeswell,  in 
Suflblk,  at  Diss,  in  Norfolk,  and  at  Mellis,  Stowmarket,  Needham  Market,  and 
Hadleigh,  in  Suftblk,  and  at  Colchester,  in  Essex,  and  at  other  towns  and  places  in  the 
neighbourhood  of  those  places :  That  the  Eastern  Counties  railway  commences  at 
London,  and  proceeds  thence  to  Colchester,  where  it  joins  the  Eastern  Union  railway, 
which  last-mentioned  railway  proceeds  thence  to  Hadleigh,  Ipswich,  Ne^  dham  Market, 
Stowmarket,  Mellis,  Diss,  Elmeswell,  Thurston  and  Bury,  where  it  joins  the  New- 
market railway,  which  proceeds  thence  to  Newmarket  and  Cambi-idge,  where  it  joins 
another  portion  of  the  Eastern  Counties  railway,  and  then  pi-oceeds  to  Ely  and  Peter- 
borough, where  it  joins  the  Great  Northern  railway  :  That  the  Eastern  Counties 
Railway  Company  have  a  lease  for  ninety-nine  years  of  the  Eastern  Union  and 
Newmarket  railway's,  or  have  an  agreement  with  those  companies  whereby  the  working 
and  management  of  their  railways  is  entirely  under  the  control  and  direction  of  the 
Ivistern  Counties  Railway  Company,  or  the  said  Eastern  Counties  Railway  Company 
have  now  by  some  other  ways  or  means  the  possession  of  the  said  Eastern  Union  and 
Newmaiket  railways,  or  have  the  full  power  and  control  over  or  management  of  the 
traffic  con\'eyed  or  carried  on  the  said  railways,  or  either  of  them  ;  and  the  same  are 
now  generally  designated  and  known,  for  the  purposes  of  traffic,  as  the  Eastern 
Comities  Railway  (a) ;  That  the  coal  in  which  the  complainants  trade  is  principally 
derived  from  the  collieries  in  Durham  and  Northumberland,  and  is  brought  from 
thence  to  Ipswich  by  sea  ;  and  the  only  mode  in  which  the  complainants  [439]  are 
able  thence  to  convey  such  coal  to  their  customers  in  Hadleigh,  Needham  Market, 
Stowmai'ket,  Elmeswell,  Thurston,  Bury,  Mellis,  and  Diss,  and  such  other  neighbouring 
towns  and  places  as  afoi'csaid,  is  hy  the  Eastern  Counties  railway  :  That  the  Eastern 
Counties  Railway  Company  make  and  give  an  undue  and  unrea.sonable  preference  or 
advantage  to  or  in  favour  of  particular  persons  or  companies  or  merchants  trading 
or  trafficking  on  the  said  lines  of  railway  in  a  similar  description  of  goods  to  those 
in  which  the  complainants  trade  ;    and  the  company  subject  the  complainants  and 

(a)  Worked  under  (amongst  others)  an  agreement  of  the  6th  of  February,  1854, 
confirmed  by  an  act  of  17  &  18  Vict.  c.  ccxx. 
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their  goods  or  traffic;  to  an  undue  and  uiueasonahle  prejudice  or  disadvantage  in 
respect  thereof:  That  the  Eastern  Counties  Kailway  Company  charge  the  complainants 
and  other  mei'chants  dealing  in  coal,  for  toll  for  the  convej'ance  or  carriage  of  their 
coal  on  the  said  luilways  2d.  and  2hd.  per  ton  per  mile,  and  charge  Prior  iV  Co.,  wIid 
are  coal-merchants  ti'a(Jing  under  the  name  or  style  of  the  Norfolk  and  Eastern 
Counties  Coal  Company,  and  who  deal  in  coal  at  Colchester,  Hadleigh,  Needhani 
Market,  Stowmarket,  Ehnesvvell,  Thurston,  Bury,  Mellis,  and  Diss,  and  at  other 
neighboui'ing  towns  and  phices,  for  toll  for  the  conveyance  or  carriage  on  the  said 
railways  of  the  -same  description  of  eoal  produced  froai  the  saiil  collieries,  from  g  of 
a  penny  to  jd.  per  ton  per  mile  only  :  That  the  Eastern  Counties  Kailway  Company 
have  entered  into  private  contracts  or  agreements  with  particular  persons  or  companies 
trading  in  coal  on  the  said  lines  of  railway,  and  particularly  with  Prior  ife  Co.,  for  the 
conveyance  or  carriage  of  the  coals  of  such  particular  pei'sons  or  companies  on  the 
said  railways,  at  a  less  rate  per  ton  per  mile  than  the  said  company  charge  the  com- 
plainants and  other  merchants  who  may  not  have  such  private  agreements  for  the 
carriage  of  their  coal  on  the  same  portions  of  the  said  railways  ;  [The  affidavit  then 
proceeded  to  specify  particular-  ineiiualitics  of  charge,  shewing  that  [440]  the  company 
charged  the  complainants  the  following  rates  of  toll  for  carrying  coals  from  Ipswich 
to  the  several  places  following, — to  Bury  St.  Edmunds  (27jl  miles),  .'Is.  (Jd.  per  ton  ; 
to  Thurston  (2:ih  miles),  3s.  Id.  per  ton;  to  Elmeswell  (19  miles),  2s.  lOd.  per  ton  ; 
to  Diss  (27i  miles),  3s.  (id.  per  ton  ;  to  Mellis  (2-1  miles),  3s.  Id.  per  ton  ;  to  Stow- 
market (1 3]  miles),  2s.  7d.  per  ton;  to  Needham  Market  (9|  miles),  Is.  lOd.  per  ton  ; 
to  Hadleigh  (13  miles),  2s.  2d.  per  ton  ;  to  Colchester  (18  miles),  2s.  1  Id.  per  ton  (a) : 
and  that  they  charged  to  Prioi-  &  Co.  for  the  carriage  of  coals  from  Peterborough  to 
the  same  places,  at  the  following  rates,^to  Bury  St.  Edmunds  (74  miles),  5s.  per  ton; 
to  Thurston  (7)S  miles).  5s.  per  ton;  to  Elmeswell  (63  miles),  5s.  per  ton;  to  Diss 
(98  miles),  ds.  per  ton  ;  to  Mellis  (95  miles),  5s.  per  Um  ;  to  Stowmarket  («8  miles), 
is.  6d.  per  ton  ;  to  Needham  Market  (92  miles),  4s.  6d.  per  ton  ;  to  Hadleigh  (113 
miles),  4s.  JSd.  per  ton;  to  Colchester  (117  miles),  4s.  pei'  ton  (/*)];  That  the  said 
company  in  other  respects  made  and  gave  undue  preference  or  advantage  to  or  in 
favour  of  the  said  Messrs.  Prior  i\5  Co.,  or  other  persons  with  whom  they  had  private 
agreements  for  the  carriage  of  coals,  and  subjected  the  complainants  and  their  said 
traffic  in  other  respects  to  undue  and  unrea.sonable  prejudice  or  disadvankige :  And 
that,  in  conseiiuenee  of  the  said  railway  company  having  given  such  nndue  and 
unreasonable  preference  or  advantage  to  oi'  in  favour  of  such  particular  person  or 
pei-sons  or  company,  and  in  [441]  consequence  of  the  said  railway  company  having 
subjected  the  complainants  and  their  said  traffic  to  such  undue  and  unreasonable 
pi'ejudice  anfl  disarlvantjige  as  aforesaid,  the  complainants  were  much  injured  in  their 
trade,  and,  in  conseciuenee  thereof,  had  daring  the  past  two  years  suiiered  damage 
and  loss  therein  to  the  extent  of  lOOOl.  and  upwards. 

Bovill,  t^).  C,  and  Sharp,  on  a  former  day  in  this  term,  shewed  cause,  upon  an 
affidavit  by  the  traffic  manager  of  the  liastern  Counties  Kailway  Company,  to  the 
following  elf'ect :  -That  neither  the  said  Eastern  Counties  Kailway  Company  nor  the 
Eastern  Union  Kailway  Company  had  any  private  agieenient  cither  with  Prior  A;  Co. 
or  with  any  other  person  or  persons,  company  or  companies  whatsoever,  for  tiie  carriage 
of  coal  from  Ipswich  to  any  of  the  places  aforesaid  ;  but  that  the  tolls  mentionetl  in 
the  com[)lainant's  affidavit  were  charged  equally  and  after  the  same  rate  to  all  peroons 
whatevci- ;  and  that  no  reduction  or  increase  in  any  such  tolls  had  been  made,  either 
directly  or  indirectly  in  favour  of  or  against  any  particular  company  or  person  :  That 
the  coals  conveyed  from  I'eterborough  to  !  hmston,  Elmeswell,  Mellis,  Stowmarket, 
Needham  Market,  Hadleigh,  and  Colchester,  were  conveye<l  on  the  ICasteiii  Counties 
railway  from  Peterborough  to  I'JIy  and  Camlji'idgc,  thence  .along  the  Newmarket  railway 
to  Bmy  St.  i'ldmnnds,  and  thence  along  the  said  Eastern  Union  r.iilw.iy  to  all  the  said 
before-mentioned  places:  That  the  coal  conveyed  by  the  iiiistern  tJounties  Kailway 

(a)  The  affidavits  filed  in  answer  to  the  rule  shewed  that  this  statement  of  the 
charges  was  somewhat  inaccurate, —the  real  sums  chai'ged  i)cing  i-e.si)ectivelv  3.s.  2d., 
2s.  i)d.,  2s.  (id.,  3s.  2d.,  2s.  9d.,  2s.  7d.,  l.s.  (id.,  I.s.  lOd.,  and  2.s.  2d.  jwr  ton."  15nt,  in 
addition  to  these  sums,  there  was  a  charge  for  ha'il.ige  from  the  dm-ks  .a  Ipswich 
to  the  railway  station,  of  4d.  per  ton. 

(6)  The  statement  as  to  these  charges  was  admitted  to  be  accurate. 
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Company  from  Peterlioi'ough  to  Bury  Ht.  Ednuiiids  and  the  several  places  befoie 
mentioned,  is  produced  pnncipall\'  from  collieries  situate  in  I )erbyshiio  anrl  Yorkshire, 
and  is  carried  in  large  ijiiantities,  by  the  Great  Northern  and  Midland  railway  companies 
respectively,  to  Petei'boi'ongh  ;  and  that  such  coal  is  much  cheaper  in  [442]  price  at 
the  pit's  mouth  than  coal  produced  from  the  collieries  in  Northumberland  and  Durham  : 
That  all  the  coal  of  Prior  &  Co.  carried  by  the  Eastern  Counties  Railway  Company 
has  been  and  still  is  carried  by  the  company  in  waggons  or  trucks  furnished  bj'  Prior 
&  Co.,  oi'  in  waggons  or  trucks  of  the  owners  of  the  collieries  from  which  the  said  coal 
is  procured,  and  not  in  the  waggons  oi'  trucks  of  the  company  ;  and  which  said  waggons 
or  tiucks  arrive  at  oi'  are  made  up  at  Peterborough,  and  are  dispatched  from  Petei- 
boiough  in  entire  trains,  and  depait  at  fixed  times  from  Peterborough  to  the  several 
places  before  mentioned  :  and  that  the  said  coal,  up  to  the  30th  of  June  last,  was 
carried  from  Peterborough  to  the  places  aforesaid  undei-  an  agreement  made  in  the 
year  1.S53  between  the  Eastern  Counties  Railway  Company  and  Prioi-  &  Co.,  by  which 
it  was  agreed  that  Prior  &  Co.  should  forward  for  conveyance  along  the  said  Eastern 
Counties  railway,  or  should  pay  the  company  foi'  the  convej'ance  of,  at  least  i-tO.OOO 
tons  of  coal  within  three  years  after  the  making  the  said  agreement,  and  that  the 
tolls  to  be  charged  by  the  said  company  to  Prior  &  Co.,  and  which  tolls  had  accordingly 
been  so  charged  and  paid  by  Prior  &  Co.  for  so  carrying  such  coal,  should  be  as  follows, 
viz.  [as  stated  in  the  complainants'  affidavit] ;  1  hat  the  said  agi'eemeut  with  Prior  & 
Co.  expired  on  the  30th  of  June  last ;  and  that,  within  the  stipulated  period  of  three 
years,  Prioi'  &  Co.  did  forward  from  Peterborough  for  conveyance  along  the  said 
p]astern  Counties  railway  coal  in  excess  of  the  said  240,000  tons  so  agreed  to  be  carried 
or  paid  for  as  aforesaid  ;  and  that  the  company  had  not  contracted  or  bound  themselves 
to  cany  coal  at  the  tolls  aforesaid  fi-om  Peterborough  aforesaid  to  any  of  the  places 
aforesaid,  or  from  or  to  any  place  or  places  whatever,  solely  or  exclusively  for  Prior  & 
Co.  ;  but  that  the  company  merel}'  agreed  that  they  would  not  grant  to  any  other 
[443]  person  or  persons  oi-  company  or  companies  more  favorahle  terms  than  those 
which  they  had  agreed  to  with  Prior  &  Co.  ;  and  that  the  Eastern  Counties  Railway 
Company  had  always  been  and  still  were  ready  and  willing  to  enter  into  any  arrange- 
ment with  the  complainants  or  any  other  person  or  persons  or  company  or  companies 
to  carry  coal  upon  the  same  or  equivalent  terms  and  conditions  they  so  carry  for 
Prior  &  Co.  ;  and  that  the  carriage  of  coal  at  the  reduced  tolls  aforesaid  is  beneficial 
and  advantageous  to  the  consumers  of  coal  in  Bury  St.  Edmunds,  Thurston,  Elmeswell, 
I)i.ss,  .Mellis,  Stowmarket,  Needham  Market,  Hadleigh,  and  Colchester  aforesaid,  by 
extending  the  area  of  the  supply  of  coal,  and  by  bringing  ditierent  descriptions  of  coal 
into  the  market  in  competition  with  the  coal  produced  from  the  collieries  in  the 
counties  of  Northumberland  and  Durham,  and  in  preventing  a  moTiopoly  of  the  supply 
of  coal  for  those  places  of  the  complainants  and  other  coal-merchants  in  Ipswich  afore- 
said :  That,  since  the  30th  of  June  last,  the  Eastern  Counties  Railway  Company  have 
carried,  and  do  now  cai'iy,  coals  forwarded  by  Prior  iV  Co.  from  Peterljorough  upon 
and  over  the  line  of  their  railwa}',  to  all  the  stations  upon  the  lines  worked  by  them, 
under  the  terms  of  a  memorandum  or  agreement  whereby  the  company  have  contracted, 
for  a  period  of  three  years  from  the  1st  of  July  last,  upon  tenns  similar  in  substance 
to  the  ai'rangement  previously  existing,  but  at  tolls  somewhat  higher  :  That  the  tolls 
charged  by  the  Eastei'n  Counties  Railway  Company  to  Prior  &  Co.  are  fail'  and  reason- 
able, having  leference  to  the  large  quantity  they  engage  to  forward  or  pay  for,  and 
to  the  fact  that  they  and  not  the  company  supply  the  waggons  or  trucks  for  the 
purpose,  and  that  the  cost  to  the  Eastern  Counties  Railway  Company  of  the  carriage 
of  coal  in  entire  trains  is  nuich  smaller  per  ton  per  mile  than  when  coals  arc  forwarded 
in  smaller  [444]  quantities  and  form  only  portions  of  entire  trains  :  That  the  coals  of 
the  complainants  are  sent  by  them  to  be,  and  have  been  and  are,  carried  in  waggons 
or  ti'ucks  supplied  by  the  company,  and  not  in  (juantities  sufficient  to  form  entire  trains, 
but  form  pait  of  the  ordinaiy  goods  trains:  I'hat,  for  the  purpose  of  facilitating  the 
traffic  from  Ipswich,  the  Eastern  Counties  Railway  Company  have  at  great  expense 
consti'ucted  a  tram-way  from  their  station  at  Ipswich  to  the  docks  at  Ipswich  (at  which 
said  docks  the  coal  so  conveyed  by  sea  from  the  collieries  in  Northumberland  and 
Durham  is  landed),  and  along  which  said  tram-way  the  company  convey  the  coal  of 
the  complainants  and  of  other  coal-merchants  of  Ipswich  from  the  said  docks  to  the 
station  for  a  toll  of  4d.  per  ton,  whereas  the  former  cost  of  conveying  the  said  coal 
from  the  docks  to  the  station  was  Is.  per  ton  :  And  that  the  company  have  not  chai'ged. 
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iiiid  ilo  not  cluirgo,  to  any  pmsuu  or  persoiis  less  than  tliey  have  charged  anil  slill 
charge  to  the  complainants  for  the  con\eyance  of  coals  from  and  to  the  same  places  ; 
and  that  the  company  ha\e  not  charged  any  person  or  persons  less  than  they  have 
charged  the  complainants  for  the  conveyance  of  coals  from  the  places  from  which  the 
complainants  have  sent  their  coals  ;  and  that,  if  any  should  be  sent  fioni  those  places 
by  Prior  &  Co.,  oi'  by  any  other  person,  they  would  be  charged  at  the  .same  rate  as 
the  complainants  ;  and  that  the  company  have  not  given  any  undue  ))i'cfereuce  or 
advantage  to  or  in  favour  of  i'rior  iV  (Jo.,  or  any  other  per.son,  for  or  in  respect  of  the 
carriage  of  coals  on  the  said  railways,  or  either  of  them. 

This  is,  in  cH'ect,  a  contest  Ijetwcen  two  rival  coal-merchants.  The  hist  ground  of 
complaint  is,  that  the  Eastern  Counties  liailway  Company  charge  Kansome  i\;  Co.  a 
larger  sum  per  ton,  in  proportion  to  the  distance  over  which  their  coals  are  carried, 
than  they  charge  to  [445]  I'rior  &  Co.  The  ditt'erence  is  justified  by  the  circum- 
stances :  and  there  is  no  pretence  for  saving  that  an}'  preference  is  given  where  the 
coals  are  carried  in  the  same  direction.  The  effect  of  an  eijual  tonnage  rate  both  ways 
would  be  to  give  Ran.some  &  Co.  a  monopoly  of  the  coal  trade  throughout  the  disti'ict 
in  question, — confining  it  to  sea-borne  coals,  to  the  exclusion  of  coals  coming  from 
Yorkshire  and  Staffordshire.  The  course,  therefore,  which  is  adopted  by  the  company, 
is  for  the  advantiige  of  the  public.  [Cresswell,  J.  I  can  very  well  understand  that 
circumstances  might  exist  to  justify  a  higher  charge  for  carriage  one  way  than  the 
other  ;  foi'  instance,  the  gradients  might  lie  such  in  one  direction  as  to  cau.se  a  nuich 
larger  c.\i)enditure  of  power.  Hut,  nothing  of  that  .sort  being  shewn,  are  you  not  by 
the  ineijuality  of  charge  subjecting  a  particular  description  of  traffic  to  undue  prejudice'?] 
The  object  is  to  enable  the  Yorkshire  and  Staffoidshire  coal  to  compete  with  the 
]\'orthumberland  and  Durham,  which  have  the  advantage  of  a  cheaper  mode  of  convey- 
ance to  Ipswich.  [Crowder,  J.  The  oV)ject  is  to  benefit  the  one  dealer  at  the  expense 
of  the  other,  by  depi'iving  the  latter  of  the  natuial  advantages  of  his  position.  Cress- 
well,  J.  \Vould  it  be  justifiable  in  the  company  to  carry  cattle  for  a  Noifolk  farmer 
at  a  cheapei'  rate  than  for  an  Esse.x  farmer,  in  order  to  enable  the  former  to  compete 
upon  more  equal  terms  with  the  latter  in  the  London  market!]  It  is  suljmitted  that 
it  would  («)'.  [Cresswell,  J.  The  argument  as  to  difference  of  diiection  does  not  apply 
as  between  Ipswich  and  Colchestci.]  True:  but  then  a  new  state  of  things  arises. 
The  c(ials  carried  for  I'rior  &  Co.  are  carried  ovei-  several  lines  of  railway  constructed 
[446]  under  the  authority  of  ililierent  acts  of  parliament  (a)'' :  whereas,  those  carried 
for  liansonie  &  Co.  are  carried  only  over  the  Eastern  Union  railway.  Under  the 
arrangement  with  Prior  it  Co.,  all  their  coals  are  brought  from  Peterborough,  where 
they  are  made  up  into  entire  trains,  in  their  own  waggons,  and  start  at  fixed  times,  so 
that  the  company  are  enabled  to  convey  them  at  le.ss  expense  than  they  can  for  por.sons 
whose  coals  are  brought  at  unceitain  times  and  in  quantities  insufficient  to  form  a 
tiain,  and  foi-  whose  use  they  provide  the  waggons  or  trucks.  Besides,  Piior  &  Co. 
were  under  covenant  to  send  :i4(l,0t)U  tons  within  three  years,  or  to  pa}'  for  that 
quantity.  The  company  are  willing  to  cany  for  every  one  in  entire  trains,  and  at 
fixed  times,  at  the  same  rate  as  they  do  for  Prior  i^  Co.  [Crowdei',  J.  But  not  from 
Ipswich  to  Peterborough.  I  They  aie  willing  to  make  the  same  arrangements  with 
otheis  as  they  make  with  I'lioi'  iV;  Co  The  dili'eience  of  charge  by  reason  of  the 
ditl'erence  of  direction,  is  not  incompatiidc  with  juslic^e  and  eipiity.  Fr'cights  from 
Newcastle  to  London,  it  is  well  known,  are  higher  than  for  the  back  vo)'age  from 
Lonfjon  to  Newcastle.  The  tolls  upon  this  lailwa}'  are  regulated  l)y  the  \7  &  IS  Vict, 
c.  ccxx.,  ss.  13,  16,  an  act  which  passed  after  the  passing  of  the  Kailvvay  and  Canal 
Tmftic  Act,  1854,  and  which  fully  justifies  all  that  is  now  complained  of  (//).     [Cress- 

(«)'  This  is  hardly  a  fair  criterion,  seeing  that  rents  and  othoi-  expenses  are  in  a 
great  measuio  regulated  by  the  more  or  less  advantageous  position  of  the  land  with 
respect  to  maikets. 

{(i)'^  See  the  7  &  8  Vict.  c.  Ixxxv.,  for  making  a  railway  from  Colchester  to  Ipswich, 
the  8  id  !)  V^ict.  c.  xcvii.,  for  making  a  railway  from  the  Eastern  Union  railway  at 
Ipswich  to  Bury  St.  I'^dmunds,  the  !)  iV  10  Vict.  c.  liii.,  for  making  a  railway  from  the 
Kastci-n  Union  railway,  in  the  jjurish  of  IJenlley,  to  lladlcigh,  and  the  !•  \-  10  \'ict. 
c.  cclxxx.,  to  amend  "The  Ipswich  and  Bury  St.  Ldmunds  Pail  way  Act,  184.5,"  and 
for  making  a  railway  from  the  I[)swich  and  Bury  St.  ivliiuinils  Iv.iilway  to  Norwich. 

(I>)  The  learned  counsel  ])raycd  in  aid  thi'  arguments  urged  in  the  case  of  In  lu 
U.dadc,  which  was  heard  oji  the  preceding  day.      \  ide  post,  p.  Voi. 
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well,  J.  [447]  The  act  of  parliament  referred  to  does  not  cast  you  loose  from  the 
obligations  of  the  17  &  16  Vict.  c.  31.] 

Byles,  Serjt.,  and  T.  Jones,  in  support  of  the  rule.  This  is  a  question  of  very 
grave  importance  to  the  ports  of  Ipswich,  Colchester,  and  Maldon.  Theii-  trade  in 
the  article  of  coals  will  be  utterly  riiineti,  if  the  Eastern  Counties  Kailway  Company 
are  permitted  to  charge  these  disproportioned  and  extortionate  tolls.  The  17  &  18 
Vict.  c.  '-il, — which  is  a  most  salutary  act, — provides,  in  s.  2,  that  no  railway  company 
"  shall  make  or  give  any  undue  or  unreasonable  preference  or  achantage  to  or  in 
favour  of  any  particular  person  oi'  company,  oi-  any  paiticular  description  of  traftic,  in 
any  respect  v/hatsoever ;  nor  shall  any  such  company  subject  any  particular  person 
or  company,  or  any  particular  desci'iption  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever.  '  Now,  what  was  the  position 
of  these  pai  ties  at  the  time  of  the  passing  of  that  act  I  Messrs.  Ransome  &  Co.  were 
able  to  bring  coals  fi-om  Northumlierland  and  Durham  to  Ipswich  by  sea.  Messrs. 
Prioi-  \-  Co.  brought  their  coals  from  Yorkshire  and  Statibrdshire  by  means  of  the 
Great  Northern  and  the  Midland  railways.  The  legislature  has  thought  tit  to  leave 
each  to  the  natural  advantages  of  his  position, — to  the  fair  and  legitimate  competition 
between  raihvay  and  sea  cairiage.  I'he  affidavits  plainly  shew  how  the  company 
ha\e  sought  to  frustrate  this  intention  of  the  legislature,  by  diminishing  their  rate  of 
carnage  as  they  approach  the  sea.  [Cresswell,  J.  It  is  quite  clear  that  the  company 
ha\e  not  charged  equally  in  proportion  to  distance,  but  ha^■e  diminished  the  rate  to 
Messrs.  Prior  as  the  sea-borne  coal  comes  in  competition  [448]  with  the  inland  coal. 
That  raises  the  question.]  It  is  said  that  there  are  circumstances  which  make  a 
difference  between  the  two  cases.  But  there  is  nothing  upon  the  face  of  the  affidavits 
shewing  ^\hy  the  charge  for  carrying  from  east  to  west  should  not  be  the  same  as 
from  west  to  east.  And  in  several  of  the  instances  both  are  going  in  the  .same  direc- 
tion, and  yet  the  niequality  of  chai-ge  remains.  It  is  contended  that  the  difference  of 
charge  is  justified  by  the  fact  of  Prior  iV-  Co.'s  coals  being  made  up  into  entire  trains. 
But  it  does  not  appear  upon  the  affida\its  that  the  entire  trains  go  through  to  Ipswich. 
On  the  contrary,  it  is  sufficientlv  apparent  that  they  drop  some  of  the  waggons  as 
they  proceed  :  and  the  probability  is,  that,  as  they  advance,  they  subside  into  the 
ordinary  goods  trains,  as  Kansome  it  Co.'s  coals  do.  [Cresswell,  J.  Of  what  particular 
part  of  the  statute  is  it  that  you  complain  of  a  violation  ?  What  is  the  precise 
grievance  which  you  call  upon  us  to  redress^]  The  stiitute  says  that  the  company 
shall  not  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to  or  in 
favour  of  any  particular  pei'son  or  any  particular  description  of  traffic.  That  imports 
all  the  provisions  of  the  acts  regulating  the  railways  in  question  :  the  companies  are 
bound  to  charge  an  equal  mileage  rate  to  all.  The  company  have  given  an  undue 
and  unreasonable  preference  and  advantage  to  and  in  favoin-of  a  particular  description 
of  traffic  :  they  have  given  an  undue  preference  to  the  traffic  in  coals  from  Peter- 
borough over  the  tratfic  in  coals  from  Ipswich.  They  have  also  given  an  undue  and 
unreasonable  pieference  and  advantage  to  indi\iduals  over  others  carrying  coals  over 
the  same  portions  of  their  railway.  [Crowder,  J.  How  do  you  make  that  out? 
Cresswell,  J.  Suppose  the  same  individual  were  to  send  coals  from  both  places]] 
Possibly  he  could  not  complain.  [Cresswell,  J.  Why  not?]  If  the  act  does  not 
apply  to  such  a  case  as  this,  it  is  hardly  possible  to  concei\e  a  case  to  which  any 
[449]  ingenuity  of  construction  could  apply  it.  The  court  has  power,  under  s.  3  (a) 
to  call  for  further  information,  if  it  should  be  found  necessary. 

Bovill.  It  is  a  common  and  understood  pi-actice  on  the  part  of  railway  companies 
to  carry  at  reduced  fares,  where  there  is  competition  :  for  instance,  the  Great  AVestern 
Rail\\a\'  Company,  in  oj'der  to  compete  with  the  South  Western,  carry  passengers  at 
this  moment  from  London  to  Reading  for  2s.  ;  and  yet  the  charge  to  Slough,  which 
is  a  considerably  less  distance,  is  more  than  double  that  sum.  Nobody  has  yet  been 
ingenious  enough  to  suggest  that  the  Slough  passengers  have  any  cause  of  complaint  (b). 

Ckesswell,  J.  This  case  raises  questions  of  great  importance,  and  of  no  little 
difficulty,  and  therefore  we  will  take  time  to  consider.  One  difficulty  is  this, — Suppose 
at  Colchester  there  is  a  cousideiable  traffic  in  coal,  and  also  in  lime  or  any  other 

(a)  See  the  section,  ante,  p.  411.  This  was  done  in  (Mark's  case,  post,  pp. 
4.54,  477. 

(/')  See  In  re  flw  Calerham  Railway  Cotiipanij,  ante,  p.  410. 
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commodity  wliifh  will  not  bear  an  equal  amount  of  charge  :  say  that  coal  could  bear 
a  charge  of  'Id.  pei'  ton  per  mile,  and  lime  only  ^d. :  could  those  engaged  in  the  coal 
trade  complain  that  the  company  charge  them  a  higher  rate  for  coal  than  they  charge 
for  the  other  commodity,  and  say  that  that  is  an  undue  and  unrcasonaljle  preference 
in  favour  of  a  particular  description  of  trattic  .'  That  is  one  of  the  many  difficulties 
we  have  to  encounter  in  endeavouring  to  ])Ut  a  construction  upi)n  this  act. 

Cur.  adv.  vult. 

Ckesswell,  J.,  now  delivered  the  judgment  of  the  court  (t). 

[450]  This  was  a  rule  calling  upon  the  Eastern  Counties  Railway  Company  to 
shew  cause  why  a  writ  of  injunction  should  not  issue  against  the  company,  injoiniiig 
them, — first,  to  desist  from  charging  to  the  complainant  for  the  conveyance  of  coals 
on  their  railways  called  the  Eastern  Counties  Kailway,  the  Eastern  Union  Kailway, 
and  the  Newmarket  Railway,  any  greatei'  sum  per  ton  per  mile  than  is  charged  by 
the  said  company  to  Messrs.  Edwaid  A  Alfred  Prior  &  Co., — secondly,  to  desist  from 
charging  the  complainant  more  than  those  with  whom  they  had  made  private  agree- 
ments,— thirdly,  to  desist  from  giving  any  undue  preference  or  advant^ige  to  Messrs. 
Prior. 

It  appeared  from  the  affidavits  used  by  the  respective  parties,  that  Messrs.  I'rior 
had  made  an  agreement  with  the  company  to  send  a  large  quantity  of  coals  in  three 
years  from  Peterborough  to  various  places  on  the  lines  of  railway  mentioned  in  the 
rule,  at  certain  rates  to  different  places. 

The  applicants,  coal-merchants  at  Ipswich,  sent  coals  which  had  been  brought  to 
that  port  by  sea,  to  various  places  on  the  same  lines  of  railway,  and  the  company 
charged  them  a  much  larger  sum  per  ton  in  proportion  to  the  distance  over  w'hich 
their  coals  wei'e  carried,  than  w^as  charged  to  Messrs.  Prior:  and  it  was  manifest  that 
the  sums  charged  to  Messrs.  Prior  for  the  carriage  of  coals  to  difierent  places,  were 
ti.Ked  so  as  to  cnal)le  them  to  compete  in  the  coal  trade  with  Itan.some  &  Co.,  who  had 
the  advantage  of  having  their  coals  brought  by  sea  to  Ipswich. 

The  (|uestion  which  wc  have  to  determine  on  this  rule,  depends  upon  the  construc- 
tion to  be  put  upon  the  17  &  18  Vict.  c.  31,  s.  2,  by  which  it  is  enactetl  that  no  rail- 
way company  shall  make  or  give  any  undue  or  unreasonable  preference  or  advantage 
to  or  in  favour  of  any  particular  person  or  company,  or  any  particular  description  of 
[451]  traffic  ;  nor  shall  any  such  company  subject  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever. 

The  first  thing  to  be  asccrtiiined  is,  the  meaning  of  the  expressions  "  undue  or 
unreasonable  preference  or  advantage,"  and  "  undue  or  unreasonal)lc  prejudice  or  dis- 
advanUige."  Are  those  words  to  be  construed  with  reference  to  the  interests  of  the 
parties  using  the  railway  only  '.  or,  may  the  interests  of  the  railway  owners  l)e  taken 
in  any  maimer  into  consideration  '.  K\.  gr.,  if  one  thousand  tons  can  be  carried  for  a 
lower  sum  per  ton  per  mile  than  (jiie  hundred  tons,  yielding  an  ei|ual  profit  per  ton  to 
the  railway  comi)aiiy,  may  they  so  regulate  the  ch.irge  as  to  derive  such  C(|ual  ])rotit  .' 
Would  the  lower  rate  charged  for  the  lai'ger  (piantity  give  an  undue  ])rcfereTice  .'  Or, 
if  goods  can  be  carried  one  hundred  miles  at  a  lower  rate  than  ten,  and  yield  an  equal 
profit  pel-  ton  per  mile,  may  the  company  charge  less  per  mile  for  those  carried  one 
hundred  miles,  without  giving  an  undue  or  unieasonable  preference  f  If  that  may  be 
done  without  giving  what  the  statute  calls  an  undue  or  unreasonable  preference,  may 
not  the  company,  in  lixing  the  rates,  consider  the  whole  prolit,  and  not  the  mere 
profit  per  mile,  anij,  in  oider  to  induce  people  to  carry  more  on  their  line,  and  longei' 
disUinces,  agree  to  make  a  reduction  in  such  case!  It  is  true  that  the  sender  of 
smaller  ijuantities  for  a  shorter  (fistancc  will  pay  more  per  mile  and  more  per  ton 
in  the  I'espective  cases  ;  but,  will  tliat  be  an  undue  or  unreasonable  prejudice  or 
disadvantage  ! 

Again,  if  two  i-ailways  start  from  the  same  terminus,  and  arrive  .at  the  .same 
terminus,  b\'  diliercnt  routes,  nuisl  they  cliaige  for  the  whole  line  at  the  .same  rate  as 
from  intermediate  st<itions  to  either  terminus!  E.\.  gr.  there  are  two  lines  from 
i'ortsmouth  to  London,— the  Ijondon  and  Sontii  Western,  via  Bishopstoke  and  Wiu- 
[452]  Chester,  and  the  London,  Brighten,  and  South  ('oast,  by  Brighton:  nnist  they 
charge  as  much  per  mile  for  passengers  and  goods  from   Portsmouth  to  Eondoii,  iw 

(c)  The  case  was  argued  before  Gressvvell,  ■!.,  and  CrDwdei',  ■!. 
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from  Winchester  oi-  Biighton  to  London  ?  or,  may  they  carry  at  a  lower  rate  the  whole 
distance,  in  order  to  compete  with  each  other,  without  being  subjected  to  the 
charge  of  imposing  on  the  Winchester  or  Brighton  traffic  an  undue  or  unreasonable 
disadvantage  ? 

After  a  good  deal  of  considei'ation,  avc  think  that  the  fair  interests  of  the  railway 
ought  to  be  taken  int«  the  account ;  and  then  the  questions  above  suggested  assume 
a  very  complicated  and  dithcult  charactei-,  and  are  such  as  we  feel  but  little  qualified 
to  decide.  Neveitheless,  as  the  legislature  has  thought  tit  to  im]30se  on  the  judges  of 
this  court  the  duty  of  dealing  with  such  questions,  we  must  do  so  to  the  best  of  our 
abilities,  whenever  it  becomes  necessary. 

The  present  case  is,  in  our  judgment,  free  from  these  difficulties,  because  the 
ditt'ei'ence  between  the  rates  chai'ged  to  Messrs.  Prior  and  to  Messrs.  Kansome  is  not 
founded  on  such  considerations  as  have  been  suggested,  but  manifestly  on  the  inten- 
tion to  enable  Messrs.  Prior,  who  deal  in  coals  brought  inland  to  Peterborough,  to 
compete  with  Kansome  and  Co.,  dealing  in  coals  sea-borne  to  Ipswich.  No  such 
advantage  is  due  to  them  :  it  is,  therefore,  an  undue  advantage  ;  and,  without  deciding 
that  a  railway  company  may  not  charge  different  rates  where  coals  are  carried  in 
large  and  small  quantities,  and  where  they  are  carried  long  and  short  disfcmces,  and 
where  the  difference  is  for  the  purpose  of  competing  with  another  line,  we  think  that 
some  order  must  be  made  to  prohibit  the  continuance  of  the  practice  now  existing  on 
the  railway  in  question. 

We  cannot  say  that  both  parties  should  l>e  charged  the  same  sum  per  ton  per 
mile  ;  for,  Messrs.  Prior  find  their  own  trucks,  and  5lessrs.  Ransome  use  the  trucks 
of  [453]  the  company  ;  and  it  is  possible  that  it  mav  cost  the  company  more  to  cany 
over  some  parts  of  the  line  than  others.  We  cannot,  therefore,  prescribe  an  equal 
mileage  rate  independent  of  the  allowance  for  trucks. 

And,  for  the  same  reason,  we  catniot  make  absolute  the  second  liranch  of  the  rule, 
and  injoin  the  company  to  desist  from  charging  Ransome  &  Co.  any  greater  sum  per 
ton  per  mile  for  the  carriage  of  coals  on  their  railwaj's,  than  they  charge  to  persons 
with  whom  they  have  private  agreements. 

But  we  think  that  a  writ  should  issue  injoining  them  to  desist  from  giving  an 
undue  preference  to  Messrs.  Prior,  and  to  cai-ry  coals  for  R;in.some  &  Co.  on  equal 
teims  with  Messrs  Prior  ;  having  due  regard  to  the  circumstances,  if  any,  which  render 
the  cost  to  the  company  of  carrying  for  the  one  party  less  than  the  cost  of  carrying 
for  the  other.  And,  as  the  scale  of  charges  hitherto  made  for  cairying  coals  for 
Kansome  et  Co.  manifestly  imposed  on  them  an  undue  and  unieasonable  disadvantage, 
the  i-ailway  company  must  pay  the  costs  of  the  application  and  rule. 

Rule  accordingly  (a). 

[454]    In  the  Matter  of  the  Compl.\int  ue  William  Oxlade  against  the 
North  E.a.stern  Railway  Company     Jan  30,  1857. 

[S.  C.  26  L.  J.  C.  P.  129  ;  3  Jur.  N.  S.  637.  See  In  re  Harris  awl  Cuckennouth  Kailnay, 
1858,  3  C.  B.  N.  S.  711  ;  U'v-^t  v.  London  and  A'orth  JFiMern  llailway,  1870,  L.  R. 
5  C.  P.  632;  Dickson  v.  Great  Northern  Railway,  1886,  18  Q.  B.  I).  185;  Deiiaby 
Main  Colliery  Company  y.  Mancliester,  Slieffield  and  Lincolnshire  Railway.  1885,  11  App. 
Gas.  lU.] 

Upon  a  motion  for  an  injunction  against  a  railway  company  under  the  17  &  18  Yict. 
c.  31,  injoining  them, — "first,  to  carry  upon  their  railway  for  the  complainant  such 
coal  and  coke  as  might  be  ottered  to  them  by  him  for  that  pui-pose, — secondly,  to 
charge  for  the  carriage  thereof  respectively  tolls  not  higher  than  the  tolls  charged 

(a)  The  rule  was  drawn  up  as  follows :  "  It  is  ordeied  that  a  writ  of  injunction  do 
issue  against  the  said  Eastern  Counties  Railway  Company,  pursuant  to  the  Railway 
and  Canal  Traffic  Act,  185i,  injoining  the  company  to  desist  from  giving  an  undue 
preference  to  Messrs.  Prior  for  or  in  respect  of  the  carriage  of  coals  on  the  said  railway, 
and  injoining  the  said  company  to  carry  coals  for  the  said  complainants  on  equal  teims 
with  the  said  Messrs.  Prior,  having  due  regard  to  the  circumstances,  if  an}-,  which 
render  the  cost  to  the  company  of  carrying  for  the  one  part}'  less  th;in  the  cost  of 
carrying  for  the  other:  and  that  the  said  company  do  pay  to  the  .said  coniplainant-s, 
or  to  their  attorneys,  their  costs  of  the  application,"  &c. 
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by  them  for  oarryiiig  coal  and  coke  to  pei-sons  for  whom  the  same  coal  and  coke 
were  also  carried  on  another  railway  forming  a  continuous  line  with  theirs,  and  tolls 
not  higher  than  the  tolls  charged  by  them  to  persons  with  whom  they  had  private 
agreements  for  the  carriage  of  coal  or  coke, — thirdly,  to  provide  for  the  complainant 
depots  foi-  depositing  and  receiving  his  coal  and  coke  on  the  stations  of  the  railway 
similar  to  those  provided  at  such  stations  for  persons  with  whom  they  had  private 
agi'ecments  for  the  cai-riage  of  coals  along  their  railway,  and  similar  to  those  provided 
at  such  stations  for  persons  who  consigiie<l  their  coal  and  coke  to  the  company, — • 
fourthly,  to  afford  to  the  complainant  the  same  facilities  foi-  the  receiving,  forwarding, 
and  delivery  of  his  coals  and  coke  upon  and  from  the  railway,  as  the  company 
atibrded  to  persons  who  consigned  their  coal  or  coke  to  the  company, — fifthly,  to 
piovide  foi'  the  complainant  waggons,  carriages,  and  trucks  for  the  conxeyance  and 
carriage  of  his  coal  and  coke,  and  forwarding  the  same  npon  the  railway, — sixthly, 
to  afford  to  the  complainant  all  reasonable  and  proper  facilities  and  accommodations 
for  the  unloading  of  his  coals  and  coke  at  the  various  stations  of  the  railway,  and 
to  affbi'd  to  ihe  complainant  at  the  said  stations  the  same  facilities  and  accommoda- 
tions for  the  unloading  of  his  coals  and  coke  as  the  company  afforded  to  colliery 
owners  or  lessees  of  collieries,  or  to  any  other  person," — on  cause  being  shewn,  it 
was  referred  to  one  of  the  masters  to  inquire  and  report  upon  the  following  questions  : 
— "P'irst,  whether  any,  and  what,  accommodation  and  facilities  were  provided  or 
aflbrded  at  any,  and  what,  stations  on  the  line  of  the  railway  for  the  unloading  of 
coal  and  coke,  and  for  what  persons  and  under  what  circumstances, — secondly, 
whether  the  company  carried  coals  or  coke  for  persons  other  than  the  complainant 
on  any,  and  what,  terms  different  from  the  terms  on  which  the  company  had  carried, 
or  had  offered  to  carry,  coals  and  coke  for  the  complainant, — thirdly,  whether  there 
was  any,  and  what,  diH'erence  between  the  circumstances  under  which  the  company 
had  so  carried  coals  and  coke  for  such  other  persons,  and  the  circumstances  under 
which  the  company  had  carried,  or  had  offered  to  carry,  coals  and  coke  for  the 
complainant, — fourthly,  whether,  and  in  what  manner,  and  how,  the  company  were 
enabled  liy  reason  of  such  ditierence  of  circumstances  so  to  carry  coals  and  coke  for 
such  other  persons  at  a  cost  to  the  company  less  than  the  cost  to  the  company  of 
carrying  coals  and  coke  for  the  complainant.  " — Upon  the  first  point,  the  master 
reported  as  to  the  accommodation  altbrded  by  the  company  for  unloading  coals  and 
coke  at  the  diH'erent  stations,  that  they  ascertained  as  nearly  as  possible  the  con- 
sumption in  the  neighbourhood  of  each  station,  and  the  sort  of  coal  required,  and 
entered  into  terms  with  collieries  having  the  particular  description  of  coal,  to  supply 
the  required  quantity  ;  that  they  appointed  a  depot  agent  to  manage  the  sale  of  the 
coals  so  sup])lied,  through  whom  the  orders  were  transmitted  to  the  colliery,  and 
who  accounted  to  the  colliery  owners  for  the  proceeds  ;  that  all  the  depots  were 
allotted  to  such  agent ;  that  all  coal  dealers  were  treated  alike  ;  and  that  this  course 
was  a(lo])ted  Ijy  the  company  for  the  purpose  of  preventing  any  obstruction  of  the 
general  traffic  of  the  railway: — Held,  -disposing  of  the  fourth  and  sixth  branches 
of  the  rule, — that  this  was  not  giving  an  undue  or  unreasonable  preference  or 
advantage  to  or  in  favour  of  any  particular  person  or  company,  or  subjecting  any 
])articnlar  person  or  company,  or  any  particular  description  of  trafHc,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage. — Upon  the  second  point,  the  master 
found  that  the  company  charged  for  through  rates  ^d.  per  ton  per  mile  for  coal  and 
coke  going  .south,  unless  their  waggons  were  used,  in  which  case  they  charged  one 
eighth  of  a  penny  per  ton  per  mile  more  for  the  first  100  miles,  and  one  sixteenth 
for  any  distance  beyond,  and  .'is.  per  day  for  <lemurrage  on  every  waggon  detained 
more  than  four  days  off'  the  line  ;  that  there  was  no  variation  made  in  the  charge 
to  any  one,  except  in  the  c.ise  oS  coals  carried  by  the  North  i'lastern  Railway 
Company  in  conjunction  with  the  (Jrcat  Nortluiin  Railway  ('oinpany  through  frcun 
the  collieries  to  I,ondon,  the  North  Kastcrn  Railway  (,'oiiipaiiy'N  haulage  ceasing  at 
\  ork,  wher(!  their  railw.iy  joined  the  (Ireat  Noithern  ;  such  coal  being  made  u|) 
into  full  trains,  and  the  waggons  for  the  entire  distjinee  being  jirovidcil  liy  the  (ireat 
Northern  Iv'ailway  Company,  for  which  the  charge  wa.s  M.  per  Idii  pei'  mile  for  the 
whole  distance, — the  circumstances  of  the  coals  so  carried  ijcing  carried  in  entire 
trains,  and  at  regular  times,  and  without  stoppages,  enabling  the  comi)any  to  cari-y 
them  at  such  lower  rate: — Held,  that  it  w;us  sulhcienlly  made  out  that  the  cii'cuni 
stances  stated  enabled  the  company  to  wirry  such  coals  at  a  cost  less  to  them  than 
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the  cost  of  carrying  coals  and  coke  for  tbc  complainant,  and  that  liy  carrying  them 
under  the  circumstances  stated,  at  such  lower  rate,  no  undue  or  unreasonable 
preference  was  given,  or  any  undue  and  unreasonable  disadvantage  imposed. — The 
master  also  found  that  a  similar  arrangement  was  made  with  the  Midlanrl  Railway 
Company,  but  not  under  the  same  circumstances,  the  inducement  on  the  part  of 
the  company  being  a  desire  to  introduce  the  northern  coke  into  .Stattbrdshire : — 
Held,  that  lowering  their  rates  for  that  purpose  was  giving  an  undue  preference  to 
that  particular  traffic, — there  being  no  special  circumstances  affecting  the  pecuniary 
interests  of  the  company  to  justify  the  course  pursued. — As  to  the  fifth  branch  of 
the  rule  (which  was  not  referred  to  the  master),  viz.  the  complainant's  demand  to 
have  waggons  or  trucks  pro^■ided  by  the  company  foi-  the  car-riage  of  his  coal  and 
coke : — Held,  that  the  company  were  justified  in  refusing  to  furnish  them,  by  the 
complainant's  refusal  to  pay  demurrage  for  the  detention  of  the  waggons  beyond 
the  time  allowed  bv  the  regulations  of  the  company. — Held  also,  that  the  company 
could  not  Ije  called  upon  to  carry  coals  to  the  extremity  of  their  line  (where  it  joined 
the  Midland  railway),  and  there  shift  them  into  other  trucks  or  waggons,  they  having 
no  convenience  at  that  place  for  that  purpose,  and  not  afl'ordiiig  such  facility  to  any 
other  person. — And,  as  to  the  first  branch  of  the  rule, — Held,  that  the  company 
were  not  common  carriers  of  coal. — And,  the  complainant  having  asked  by  the  rule 
more  than  he  was  entitled  to,  and  the  company  having  been  partially  in  the  wrong, 
the  court  refused  to  allow  costs  to  either. 

T.  Jones,  in  Michaelmas  Term,  1885,  on  behalf  of  William  Oxlade,  obtained  a  rule 
calling  upon  the  Xoith  Eastern  Railway  Company  to  shew  cause  "  why  a  writ  of  [455] 
injunction  should  not  issue  against  them,  injoining  them, — first,  to  carry  upon  their 
said  railway  for  the  said  William  O.vlade  such  coal  and  coke  as  may  lie  offered  to  them 
by  the  said  ^Villiam  Oxlade  for  that  purpose, — secondly,  to  charge  for  the  carriage 
thereof  respectively  tolls  not  highei'  than  the  tolls  chai-ged  by  the  company  for  carrying 
coal  and  coke  respectively  to  persons  for  whom  the  same  coal  and  coke  respectively 
are  also  carried  on  the  Great  Northern  railway,  and  tolls  not  higher  than  the  tolls 
charged  by  the  said  company  to  persons  with  whom  the  said  company  have  pri\'ate 
agreements  foi'  the  cai-i-iage  of  coal  or  coke, — thirdly,  to  pro\ide  for  the  said  William 
Oxlade  depots  for  depositing  and  receiving  his  [456]  coal  and  coke,  on  the  stations  of 
the  said  railway,  similar  to  those  pro\ided  at  such  stations  for  peisons  with  whom 
they  have  pri\'ate  agreements  for  the  cai-riage  of  coals  along  the  said  railway,  and 
similar  to  those  provided  at  such  stations  for  persons  who  consign  their  coal  and  coke 
to  the  said  company, — fourthly,  to  afford  to  the  said  William  Oxlade  the  same  facilities 
for  the  leceiving  and  foi'warding  and  deliveiy  of  his  coals  and  coke  upon  and  from  the 
said  railway,  as  the  said  company  att'oitl  to  persons  who  consign  their  coal  or  coke  to 
the  said  company, — fifthly,  to  provide  for  the  .said  William  Oxlade  waggons,  carriages, 
and  trucks  for  the  conveyance  and  carriage  of  his  coal  and  coke,  and  for  forwarding 
the  same  upon  the  said  railway  :  and  why  the  said  North  Eastern  Railway  Company 
should  not  pay  to  the  said  William  Oxlade,  or  to  his  attorney,  his  co.sts  of  and 
occasioned  by  this  application." 

The  affidavits  upon  which  the  rule  was  founded,  stated  that  the  complainant  was 
a  coal  dealer  trading  in  coal  principally  produced  from  the  West  Belmont  and  other 
collieries  in  Durham,  and  in  coke  from  the  same  county  :  That  the  only  mode  in  which 
he  could  bring  his  coal  and  coke  to  York,  where  he  principally  carried  on  his  trade, 
was,  by  conveyance  on  the  North  Eastern  Railway  as  far  as  York  (which  was  a  con- 
tinuous line  of  lailvvay  from  Durham  to  York),  and  thence  to  Norraanton  l)y  the  said 
line  of  railway,  where  such  railway  joins  the  Midland  I'ailway,  upon  which  they  were 
carried  to  the  other  places  where  he  traded  :  That  the  North  Eastern  Railway  Company 
did  not  aft'ord  reasonable  facilities  for  receiving  and  forwarding  the  complainant's  coal 
and  coke  upon  and  from  their  line,  but  made  and  gave  an  undue  and  unreasonable 
preference  and  adxantagc  to  ;uid  in  favour  of  particular  persons  or  merchants  ti-afficking 
on  their  line  in  a  similar  description  of  goods,  and  subjected  the  complainant  and  his 
goods  or  traffic  to  an  undue  and  uiaea.sonable  prejudice  or  disadvantage  in  respect 
thereof  :  That  the  said  [457]  North  Eastern  Railway  Company  charged  the  complainant 
toll  for  the  carriage  of  his  coal  and  coke  on  their  railway  Id.  per  ton  per  mile  and 
upwaids,  and  charged  merchants  who  trade  on  the  Great  Northern  railway  (which 
adjoins  the  North  Eastern  railway  at  Knottingley,  in  the  county  of  York)  for  toll  for 
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the  carriage  of  coal  and  coke  over  the  same  portion  of  the  I'ailway,  and  under  like 
circiinistanccs,  },<].  per  ton  per  mile  only  :  That  the  said  North  Eastern  Railway  ( -ompany, 
also,  to  the  best  of  the  deponent's  knowledge  and  helief,  had  entered  into  private 
contracts  or  agreements  with  certain  particnlai-  persons  trading  in  coal  oi-  coke  on  their 
said  h'lie  of  i-ailway,  for  the  carriage  of  coal  or  coke  at  a  less  rate  per  ton  per  mile  than 
they  charged  the  complainant  or  other  merchants  who  might  not  ha\e  such  private 
agreements  with  the  company  for  the  carriage  of  the  same  description  of  goods  on  the 
same  portions  of  theii-  line  of  railway  :  That  the  said  Xoi'th  f^astern  Railway  Company 
refused  to  provide  for  the  complainant,  as  a  coke  and  coal-merchant,  depots  for 
depositing  or  for  receiving  his  coal  and  coke  at  the  diflferent  stations  on  their  line,  in 
like  manner  that  they  did  for  those  merchants  who  had  a  private  agreement  with  the 
company :  That  the  said  company,  by  themselves  or  by  their  agents,  made  arrange- 
ments or  agreements  with  certain  coal  and  coke  merchants  or  owners,  to  consign  all 
the  coal  and  coke  belonging  to  them  to  the  company,  or  their  agents,  at  a  certain  fixed 
price,  or  otherwise  :  and  the  company  would  not  provide  depots  at  their  stations  on 
their  said  line  of  railway  for  receiving  the  coal  and  coke  belonging  to  the  complainant 
and  other  merchants  who  traded  on  their  line  of  railway,  and  who  declined  to  consign 
coal  and  coke  to  the  said  company  or  their  agents,  in  the  same  manner  or  on  the  same 
terms  as  they  provided  depots  for  the  coal  and  coke  of  those  coal  and  coke  merchants 
or  owners  who  consigned  their  coal  and  coke  to  the  com-[458]-pany  or  to  their  agents 
at  a  tixerl  price  or  otherwise,  and  would  not  and  did  not  atl'ord  to  the  complainant  and 
such  other  coal  and  coke  merchants  as  aforesaid  the  same  facilities  for  the  receiving 
and  forwarding  and  deli\'ering  of  their  goods  and  traffic  upon  and  from  their  said  line 
of  railway,  as  the  comjjany  afforded  to  such  coal  and  coke  merchants  or  owners  who 
consigned  their  coal  and  coke  or  traffic  to  the  company  or  their  agents  as  aforesaid, 
but  subjected  the  complainant  and  such  other  merchants  as  aforesaid,  and  his  and 
their  coal  and  coke  and  traffic,  to  an  undue  and  unreasonable  prejudice  and  dis- 
advantage in  I'cspect  thereof,  and  in  respect  of  the  receiving  and  forwarding  and 
delivering  of  his  and  their  said  coal  and  coke  and  traffic  upon  and  from  theii-  said  line 
of  railway  :  That  the  said  North  Eastern  Railway  Company  would  not  provide  and 
refused  to  provide  the  complainant  (being  a  merchant  trading  on  the  Midland  line  of 
railway  as  well  as  on  their  own  line  of  railway,  and  not  having  entered  into  any  private 
agreement  with  the  said  company,  and  declining  to  consign  his  coal  and  coke  to  them 
or  to  their  agents)  with  waggons  or  carriages  or  trucks  for  the  conveyance  or  carriage 
of  his  said  coal  and  coke  or  for  forwarding  the  same  upon  their  said  line  of  railway  ; 
and  the  said  North  Eastei-n  Railway  Company  refused  to  receive,  convey,  carry, 
forward,  or  deliver  for  the  complainant  (being  such  merchant  as  last  aforesaid)  his 
said  coal  and  coke  upon  and  from  their  said  line  of  railway,  and,  in  consequence 
thereof,  he  was  unable  properly  to  carry  on  his  said  trade,  or  to  supply  his  customers 
with  coal  and  coke,  ['llie  affidavits  then  set  out  certain  correspondence  between  the 
complainant  and  his  solicitors  with  certain  agents  of  the  company,  relative  to  the 
alleged  causes  of  complaint.] 

Byles,  Serjt.,  and  .J.  Addison,  in  Hilary  Term,  1S5G,  shewed  cause,  u[)ou  tlic 
affidavits  of  the  general  traffic  [459]  manager  and  the  secretary  and  general  managei 
of  the  company.  The  former  was  in  substance  as  follows  :  The  North  Eastern 
railway  comprises  the  main  line  of  railwaj',  which,  leaving  the  North  British  railway, 
with  which  it  is  united,  at  Berwick,  passes  through  the  counties  of  Northumberland 
and  Durham,  and  is  there  continued  foiward  direct  to  York,  from  whence  it  proceeds 
southwards,  aiifl,  dividing  into  two  main  lines  at  a  station  called  Burton  Salmon,  joins 
the  Midland  railway  in  tin;  parish  of  Altofts,  in  the  county  of  Yoik,  about  one  mile 
north  of  Normanton,  and  the  Lancashire  and  Yorkshire  railway  at  or  near  Knottingley, 
in  the  said  comity,  which  last-mentioned  railway  (extends  aliout  ten  miles  further 
south waids  from  Knottinglcy  to  a  place  called  Askern,  where  it  mn'tes  with  the  Creat 
NoitherTi  lailway.  I  here  arc  numerous  branch  railways  in  each  of  the  said  counties 
of  Noi'thumlicrland  and  Diu'ham  and  York  which  form  part  of  the  North  Eastern 
r-ailway,  and  many  of  those  which  are  in  Durham  have  been  constiucted  principally  in 
order  to  aflbrd  to  the  owners  or  les.sces  of  many  of  the  collieries  or  coal-pits  and  coke- 
ovens  which  have  been  suid<  or  erectcfl  in  that  county,  the  means  of  transit  by  railway 
for  their  coals  and  coke,  either  to  the  said  main  line  of  railway,  and  thence  to  the 
places  of  consumption,  or  to  the  i)laees  of  shipment  of  such  coals  and  coke  on  the  east 
coast.     Some  of  the  said  branch  railways  connnunicale  directly  with  collieries  or  coke- 
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ovens  situate  upon  or  immediately  adjoining  them,  and  in  other  instances  the  means 
of  access  to  the  collieries  or  coke-ovens  from  such  branch  railways  is  by  other  public 
lines  of  railway,   or  by  piivate  branch  railways  or  tramways  constructed  for  that 
purpose  by  the  owners  or  lessees  of  particular  collieries  or  coke-ovens.     The  North 
Eastern  Railway  Company  have  also  constructed  at  many  of  the  stations  along  their 
railway,  l)ut  not  at  all  of  them,  coal-depots  or  cells,  as  places  of  de-[460]-posit  for  the 
coals  which  might  pi-obably  be  required  by  the  district  or  locality  where  or  near  where 
such  depots  have  been  built.    Such  depots  consist  of  separate  cells,  which  are  neces.sarily 
of  limited  and  varying  number  and  size,  depending  mainly  upon  the  situation  and 
probable  estimated  wants  of  the  neighbotnhood,  and  are  so  constructed  as  that  the 
coal  waggons  may  be  readily  pushed  or  hauled  along  a  short  siding  or  branch  line 
passing  over  them  ;  and  the  particular  class  or  description  of  coal  to  which  each  cell  is 
appropriated  is  then  shot  down  from  the  bottom  of  the  waggon  containing  it  into  its 
proper  cell ;  aftei'  which,  the  empty  waggon  is  returned  to  be  re-loaded.     The  North 
Eastern  Railway  Company  do  not  deal  in  or  sell,  and  ne\er  have,  either  l\v  themselves 
or  by  their  agents  or  servants,  directly  or  indirectly  dealt  in  or  sold,  on  their  own 
account,  coals  at  any  of  their  stations  or  depots  ;  neither  do  they  require  or  have  they 
required  oi'  made  agreements  or  arrangements  with  ;iny  coal  or  coke-owners  to  consign 
all  or  any  of  the  coal  and  coke  belonging  to  any  such  owners,  to  them  (the  company) 
or  their  agents,  at  a  certain  or  at  any  fixed  price  ;  but,  on  the  contrary,  the  company 
have  wholly  abstained  from  any  such  conduct.     The  North  Eastei-n  Ttailway  Company 
having  only  such  limited  and  varying  numl)er  of  coal-depots  or  cells  as  aforesaid  at 
their  i-espective  stations,  have  from  time  to  time  appropriated  such  cells  to  or  for  such 
of  the  different  particular  sorts  or  qualities  of  coal  brought  on  to  their  railway  as 
seemed  most  needed  l>y,  or  best  suited  to  the  wants  of,  each  particular  locality  or 
place,  and  have  let  such  cells  accordingly  to  the  owners  or  lessees  of  the  collieries  or 
coal-mines  producing  such  respective  descriptions  of  coal,  as  a  place  for  the  deposit 
thereof,  and  from  whence  the  same  may,  as  reijuired  by  the  public,  lie  loaded  and 
removed.     Except  at  York,  Hull,  and  Selby,  at  which  places  the  demand  for  coal  is 
exten-[461]-sive,   the   North    Eastern  Railway  Company  do  not  allow   any  of   the 
collier}'  owners  occupying  a  cell  or  cells  at  any  of  their  stations  to  have  a  separate 
agent  or  agents  at  any  such  station  for  the  sale  of  their  coal :  and,  at  the  stations  at 
York,  Hull,  and  Selby,  the  company  allow  only  a  limited  number  of  persons  to  act  as 
agents  for  all  the  owners  or  lessees  of  collieries  sending  coal  for  sale  thereat.     These 
arrangements  and  restrictions  are  necessary,  partly  in  consequence  of   the   limited 
demand  for  coal  at  the  smallei-  stations,  and  at  them  and  the  stations  at  Y'ork,  Hull, 
and  Selby  also  in  consequence  of  the  great  inconvenience  which  would  result  from 
having  several  agents,  whose  interests  would  be  necessarily  conflicting,  at  such  places, 
and  the  necessity  on  the  part  of  the  company  of  keeping  theii'  coal-depots,  and  the 
yards  within  which  the  same  are  placed,  in  proper  order,  and  under  proper  control, 
and   free   from  confusion   and  disturbance ;  with   which    objects,   the  said  company 
appoint  at  each  such  smaller  station  some  one  person  on  whom  they  can  rely  as  the 
general  agent  for  each  and  all  of  such  colliery  owners  using  the  coal-cells  thereat ;  by 
which  agent  each  and  all  of  the  public  are  supplied  with  whatever  quantity  they  may 
require  of  any  of  the  particular  qualities  of  coal  brought  to  such  station,  at  such  price 
as  the  owner  of  the  colliery  producing  the  same  may  from  time  to  time  fix  and  dii-ect 
to  be  demanded  ;  each  and  all  of  such  owners  being  at  full  liberty  to  fix,  and  in  no 
way  whatever  restricted  or  prevented  by  the  said  companv  from  fixing,  such  price  for 
his  coals  as  he  thinks  proper,  and  employing  or  having  whatever  number  of  persons 
or  agents  he  or  they  may  think  proper  for  the  sale  of  his  or  their  coals  elsewhere  than 
at  the  said   depots,   and  either  in   the  immediate  neighbourhood  thereof  or  in   or 
through   the  districts  into  which  his  coals  may  be  brought  or  sent  for  sale.     The 
several  agents  so  appointed  by  the  company  [462]  do  not  sell  any  of  the  said  coals  for 
or  on  behalf  of  such  company,  or  as  the  agents  thereof,  but  only  on  behalf  of  and  as 
the  agents  for  the  respective  owners  of  the  seveial  collieries  the  coals  from  which  are 
lirought  to  each  such  station  for  sale ;  and  each  of  such  agents  accounts  directly  to 
each  of  such  owners  for  whatever  quantity  of  his  coals  may  ha^'e  been  sold  l\v  such 
agent,  and  sends  ordeis  to  the  proper  officer  of  the  company  for  further   supplies 
thereof  fi'om  time  to  time  when  and  as  required,  in  order  to  keep  up  a  constant  supply 
to  meet  the  demand  for  each  qa;dity  of  coal,  which  order's  are  thereupon  transmitted 
to  the  respective  collieries  to  which  the  same  relate,  the  proceeds  being  remitted  by 
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such  agent  direct  to  the  colliery  owners  entitled  thereto,  or  to  their  agents.  The 
North  Ivistern  Kaihvay  Company  are  not,  and  never  have  been,  common  carriers  of 
coals  or  coke,  hut  have  always  refused,  and  still  refuse,  to  hecomc  such,  or  to  undertake 
the  carriage  thereof  as  common  cairiei's,  or  othcTwisc  than  under  terms  or  arrange- 
ments to  be  from  time  to  time  entered  into  by  them  with  each  particular  owner  or 
lessee  of  a  colliery  or  coal-pit  and  coke-ovens  adjoining  their  railway,  or  with  which 
the  same  communicates  as  aforesaid,  and  with  each  railway  or  otlier  company  or  person 
who  may  bo  desii'ous  of  having  coals  transmitted  thereby  ;  but,  occasionally,  purchasers 
of  coals  in  considerable  or  specified  quantities  have  been  accommodated  liy  having  a 
certain  (|uantity  of  coal  conveyed  specially  for  them  :  such  practice  has,  however,  been 
found  to  l)e  productive  of  much  inconvenience,  and  detention  of  waggons,  and  has 
therefore  been  discontinued.  Many  of  the  colliery  owners  provide  their  own  waggons, 
particularly  such  as  are  used  for  the  transit  of  coals  for  shipment ;  but  the  company 
have  also  a  stock  of  waggons  of  their  own,  and  particularly  of  those  which  are  used 
for  transit  upon  their  main  line  of  railway  :  They  also  provide  locomotixe  [463]  power 
for  hauling  the  same.  Other  railway  companies  with  whose  railways  the  railway  of 
the  North  Eastern  Railway  Companj'  communicates  either  directly  or  by  means  of 
intermediate  lines,  also  pi'ovide  waggons  for  the  carriage  of  coals  and  coke  to  the 
districts  through  which  such  railways  pass  ;  and  such  waggons,  if  properly  constructed, 
are  allowed  to  pass  over  and  along  the  Noi'th  Eastern  railway  directly  to  the  collieries 
and  coke-ovens.  The  supply  or  number  of  coal  and  coke  waggons  belonging  to  the 
North  Eastern  Railway  Company  is  necessarily  limited,  the  cost  of  providing  the  same 
being  very  considerable,  and  the  said  company  not  being  common  carriers  of  such 
articles,  and  declining  to  become  such,  and  only  providing  waggons  to  such  extent  as 
they  think  prurient.  The  coal  waggons  of  the  North  Eastern  Railway  Company  are 
pi-incipally  em])loyed  upon  their  own  lines  in  conveying  for  the  owners  or  lessees  of 
the  difl'crent  collieries  aforesaid  the  coals  required  for  the  supply  of  the  depots  at  the 
various  stations  upon  the  same.  A  large  number  of  the  company's  coke-waggons  ai'e 
employed  in  conveying  the  coke  required  by  them  for  the  consumption  of  their  own 
engines  ;  and  the  remaitider  of  such  coal  and  coke-waggons  are  from  time  to  time 
employed  in  carrying  coals  or  coke  for  the  owners  or  lessees  of  the  colliei'ies  or  coke- 
ovens  aforesaid,  or  for  other  railway  companies,  or  occasionally  for  private  indixiduals 
or  companies,  to  particular  localities,  or  are  sometimes  specially  hired  for  gi\'en  periods 
by  particular  indivifluals  for  their  own  trade,  and  appropriated  and  marked  acccjrdingly. 
Some  of  such  coke-waggons  were  also  at  one  time  employed  in  carrying  coke  consigned 
to  the  order  of  Oxlade.  The  Noith  Eastern  Railway  Company  have  fixed  general 
rates  of  charge  foi-  the  carriage  of  coal  and  coke  upon  their  railway  from  all  the 
collieries  and  coke-ovens  upon  or  adjoining  their  lailway,  and  terms  as  to  the  use  of 
[464]  their  waggons  and  flepots,  which  general  rates  and  terms  are  well  known  and 
apply  to  all  owners  and  lessees  of  collieries  and  coke  ovens  alike  ;  and,  if  any  party 
refuses  to  accede  to  or  act  up  to  such  rates  or  terms,  the  company  thereupon  decline 
to  carry  any  further  (piantity  of  his  coal  or  coke  in  their  waggons.  It,  however, 
constantly  happens  that  the  owneis  or  lessees  of  a  particular  colliery  or  coke-ovens, 
or  a  particular  railway  company,  arc  desirous  of  having  their  coals  or  coke  carried  at 
rates  below  the  ordinary  and  general  rates  ;  in  all  of  which  cases  the  carriage  of  such 
coals  or  coke  by  the  North  Eastern  Railway  Company,  and  the  supply  of  waggons 
for  the  same,  if  not  provided  by  the  colliery  owners,  is  always  the  subject  of  a  special 
contract  or  arrangement  with  each  paiticular  owner  or  lessee  of  a  colliery  or  coke- 
ovens,  or  railway  company,  or  the  respective  agents  for  the  same  :  in  which  contracts 
or  arrangments  the  North  Eastern  Railway  Company  invariably  recjuire,  as  the  ground 
anil  inducement  of  their  acco])ting  such  lower  rates,  that  such  special  contracts  or 
arrangements  shall  extend  over  a  gi\en  period,  and  be  so  made  as  to  insure  the  trans- 
mission of  the  coals  or  coke  (the  carriage  of  which  is  .so  specially  contracted  for  below 
the  general  rates)  with  regularity  of  dispatt^h  and  arri^■.■d,  and  the  punctual  return  of 
their  waggons  from  the  respccti^■e  |)laces  of  their  destination  within  a  given  lunnber 
of  days  ;  the  regular  passage  of  such  trallic  over  their  railw.iy  in  order  to  avoid 
interference  with  the  general  ])asscngor  and  merchandize  tratlic  thereon,  and  the 
constant  emplo3'ment  of  theii'  waggons  without  loss  of  time  by  detention,  being 
essential  ingredients  of  each  such  special  contract  or  aii-angemcnt,  tlie  non-adoption 
of  which,  or  the  omission  to  carry  out  the  same,  would  prevent  the  proper  and  efiicnent 
working  and  management  of  the  lailway,  particularly  as  a  public  main  line  of  railway 
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between  the  other  great  systems  or  main  lines  of  pulilic  [465]  railway  to  the  north 
and  the  south  thereof.  The  applicant,  Oxlade,  was  formerly  a  station-master  in  the 
employ  of  the  North  Eastern  Railway  Company  (then  called  the  York,  Newcastle, 
and  Berwick  Railway  Company)  ;  and,  aftei'  leaving  them,  he  acted  as,  and  represented 
himself  to  be,  the  agent  for  dii^'erent  collieries,  and  particularly  for  the  West  Belmont 
Colliery,  and  in  that  capacity  he  applied  for  and  used  a  periodical  ticket  or  pass  over 
the  said  company's  railway,  upon  the  same  terms  as  those  issued  to  other  agents  for 
colliei'ies,  which  passes  are  issued  by  the  company  at  a  certain  modified  or  lower  rate 
of  chai'ge  than  to  ordinary  persons,  because  the  parties  to  whom  they  are  granted  are 
acting  as  agents  for  the  collieries  transmitting  their  coal  by  the  said  company's  rail- 
ways. Large  numljci-s  of  waggons  for  the  carriage  of  coals  and  coke  are  supplied  by 
the  Great  Northern  Railway  Company,  and  ai-e  sent  by  them  over  the  North  Eastern 
Railway  Company's  railway  for  such  purpose  by,  and  hauled  along  the  same  to  York 
by,  the  engines  of  the  (rreat  Northern  liailway  Company  ;  from  which  place  such 
waggons  are  hauled  along  the  line  of  the  North  Eastern  Railway  Company  by  theii' 
engines  to  the  colliery  where  they  have  to  lie  laden,  if  it  be  upon  or  adjoining  such 
line,  or  otherwise,  if  such  colliery  be  not  on  or  adjoining  such  line,  such  waggons  are 
so  conveyed  to  some  convenient  place  for  standing  near  such  line  initil  they  are 
removed  to  the  colliery  for  the  purpose  of  being  loaded  and  thence  returned  to  the 
North  Eastern  Railway.  By  the  North  Eastern  Railway  Company's  Act,  1854,  the 
company  ai-e  authorised  to  chaige,  foi-  the  use  of  the  i-ailway,  for  all  coals,  coke,  culm, 
and  cinders  conveyed  thereon,  tolls  varying  according  to  the  distance  such  articles  are 
carried  thereon,  viz. 

"  If  30  miles  or  upwards,  per  ton  per  mile         .  .  .Id. 

If  20  miles,  and  less  than  30,  per  ton  per  mile  .  .         IJd. 

If  less  than  20  miles,  per  ton  per  mile  .  .  .         Ifd." 

[466]  But,  for  all  such  articles  conveyed  for  a  greater  distance  than  40  miles,  in 
waggons  not  belonging  to  the  company,  and  consigned  to  any  place  south  of  York, 
the  company  are  I'estrained  from  charging  more  than  Jd.  per  ton  per  mile.  All  the 
said  charges  include  the  toll  for  the  use  of  cari-iages  and  of  engines  on  the  said 
railway  :  and,  in  case  any  person  employs  his  own  waggons  (except  for  the  aforesaid 
articles  conveyed  as  aforesaid  south  of  York),  the  company  are  required  to  make  him 
an  allowance  equal  to  the  sum  for  the  time  being  allowed  by  or  according  to  the 
railway  clearing-house  regulations  to  one  company  for  the  use  by  another  company  of 
the  like  waggons  belonging  to  such  first  company  employed  for  a  similar  purpose. 
The  North  Eastern  Railway  Company  are  also  authorised  by  their  said  act  to  charge 
a  reasonable  sum  for  loading,  unloading,  collecting,  receiving,  or  delivering,  and  for 
providing  covers  for  minerals,  goods,  articles,  or  animals. 

The  affidavit  of  the  secretary  and  general  manager,  besides  going  over  the  details 
already  given  in  the  former  affidavit,  set  out  a  resolution,  dated  May  26th,  1 854,  by 
which  the  company  agreed,  in  answer  to  an  application  on  the  part  of  the  owners  of 
the  West  Belmont  Colliery,  to  the  following  eflfect, — "  that,  assuming  the  waggons 
are  provided  by  the  (ireat  Northern  Company,  the  companies  (a)  will  agree  to  convey 
1000  tons  per  week  for  one  year,  at  the  rate  of  ^d.  per  ton  per  mile  ;  the  companies, 
however,  retaining  the  right  to  increase  the  rate  to  f  of  a  penny  per  ton  per  mile 
dui'ing  the  months  of  No^-ember,  December,  January,  and  February  next,  should  such 
an  advance  be  made  generally  to  other  coal-owners."  It  further  stated  as  follows  :  — 
The  North  Eastern  Hallway  Company  are  not  common  carriers  of  [467]  coals  or  coke, 
and  decline  to  undertake  the  carriage  thereof  by  their  engines  and  waggons,  or  the 
haulage  thereof  by  their  engines  along  their  railway,  except  under  special  arrange- 
ments and  conditions  ;  and,  in  case  the  waggons  of  the  said  company  are  allowed  to 
be  sent  beyond  their  own  railway,  they  make  a  charge  against  the  parties  for  whom 
the  same  are  so  sent.  Iiy  way  of  and  as  demurrage,  in  the  event  of  the  detention  of 
any  of  such  waggons  after  a  regular  given  time.  Such  charge  foi'  demurrage  is  a 
vrell  know  and  recognized  charge,  and  one  which  is  made  by  all  railway  companies  in 
similar  circumstances,  and  is  necessary  to  insure  the  prompt  return  of  the  waggons 
sent,  inasmuch  as  the  company  in  such  case  part  with  the  temporary  control  over 

(a)  The  companies  now  incorporated  by  the  name  of  the  North  Eastern  Railway 
Company. 
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such  waggons,  and,  without  such  charge  being  made,  would  have  no  sufficient  security 
for  the  return  of  their  waggons  within  a  reasonable  time,  and  for  the  loss  of  hire  or 
use  thereof  during  such  detention,  and  the  conseciuent  injury  to  their  business  and 
engagements.     There  is  no  merchant  who  trades  on  the  Great  Northern  railway  for 
whom  the  Noi'th  Eastern  Railway  Company  carry  coal  or  coke  over  their  railwaj', 
unless  an  owner  or  lessee  of  a  colliery  or  coke-ovens  be  so  called  :  and  all  colliery  owners, 
or  other  persons,  if  any,  for  whom  coals  or  coke  ai'e  so  carried  over  the  same  portion 
of  the  Xoi'tli  Eastern  railway,  and  muler  like  circumstiinces,  are  all  charged  tolls  ci[U.Uly 
and  at  the  same  rate  per  ton  per  mile.     The  company  chai'ge  the  same  i-ate  of  toll  to 
every  owner  or  lessee  of  a  colliery  or  coke-ovens  for  the  carriage  of  coal  or  coke  to  the 
same  station  or  place  on  theii-  own  railway,  and  have  never  charged  less  than  Id.  per 
ton  per  mile  for  any  coal  or  coke  carrierl  on  tiieir  railway,  unless  the  same  has  been 
for  shipment  or  for  manufacturers  on  the  rivers  Tyne  or  \Vear,  or  for  .some  place  south 
of  \'ork  ;  in  which  excepted  ca.ses.  a  less  rate  has  Ijecn  charged,  if  the  company  has 
not  supplied  the  [468]  waggons,  or  the  length  of  lead  upon  their  railway,  or  the  inferior 
((Uality  or  description  of  the  coal  or  coke  so  conveyed,  has  rendered  some  less  charge 
necessarv,  in  order  to  allow  of  such  coals  or  coke  being  carried  at  all ;  or  if  there  have 
l>een  other  special  ciicumstances  in  the  particular  case  rendering  a  less  late  than  tiiat 
neces.saiy  and  fair.     The  company  have  not  entered  into  any  contract  or  agreement 
with  any  person  trading  or  trafficking  in  coal  or  coke  on  their  railway,  for  the  con- 
veyance 01-  carriage  of  any  such  coal  or  coke  on  their  railway  at  a  less  rate  per  ton 
per  mile  than  the\'  charge  to  any  other  person  for  the  conveyance  or  carriage  of  the 
same  desciiption   of  goods  on   the   same  portion   of  their  railway,   and   under  like 
circumstances.     The  company  have  not  provided,  and  do  not  profess  to  provide,  depots 
for  receiving  the  coal  or  coke  of  all  persons  who  may  think  tit  to  start  in  and  carry  on 
business  as  coal-merchants,  and  be  desirous  of  trading  and  trafficking  in  those  articles 
on  their  railway  ;  and  they  deny  their  liability  so  to  do  :  but  the  company  have  afibrded 
and  do  atlbrd  to  Oxlade  and  all  other  persons,  whether  coal  and  coke-merchants  or 
not,  the  same  facilities  for  the  receiving  and  foi'warding  and  delivering  of  his  and  their 
goods  and  tiaffic  upon  and  fi'om  their  saiil  line  of  luilway,  as  they  afford  to  all  other 
parties  under  similar  circumstances ;  and  the  company  have  not  subjected  O.xlade  and 
his  coal  or  coke  or  other  ti'affic  to  any  prejudice  or  di-sadvantage  in  respect  thereof,  oi' 
in  respect  of  the  i-eceiving,  forwarding,  or  deliveiy  of  his  coal  or  coke  or  other  traffic 
upon  or  from  their  railway.     The  North  I'lastcrn  Railway  Company  do  not  provide 
waggons,  carriages,  or  trucks  for  the  conveyance  of  coal  or  coke  upon  the  Midland  or 
any  other  railway  beyond  their  own  line  of  railway,  except  upon  the  special  under- 
standing or  I'ule,  that,  in  case  any  such  waggon.s,  carriages,  or  trucks  are  not  returned 
to  them  within  a  given  number  of  days  which  are  allowed  foi'  the  [469]  jourtiey  and 
for  unlo;uling  and  the  return  thereof,  demurrage  shall  be  paid  for  every  day  any  of 
the  same  are  detained  beyond  such  given  numl)er  of  days.     Mr.  O.xlade  refused  to 
abide  by  such  rule,  and  therefoie  the  conii)any  (hiolined  to  allow  any  of  their  waggons, 
trucks,  01'  carriages  to  go  beyond  their  lailway  with  coals  or  coke  for  him,  or  to  be 
hwlen  for  such  pui-posc, — of  all  which  the  company  gave  him  timely  notice,  and  stated 
that  such  his  refusal  was  the  ciuise  of  their  so  declining.     'I'lie  North  Eastei'ii  Railway 
Company  have   not  standage  grouiul,  or  any  place  for  waggons  to  remain,  at  or  near 
the    point    of  jiuiction    of   theii'   railway   with   the   Midland    railway,   which   is   on    a 
considerable  (^mlianknient  in  the  ])ari.sli  (if  Altofts,  in  the  county  of  \'ov\i,  at  the  distance 
of  about  one  mile   northwards  of   Xoinianton,  and   therefore  they  cainiot  an<l  do  not 
allow  any  of  their  waggons,  carriages,  or  trucks  to  be  deposited  at  or  near  the  point 
of  such  junction,  for  the  purpose  of  being  unloaded,  and  such   coals  or  coke  loaded 
into  other  waggons,  carriages,  or  trucks  to  be  brought  there  l)y  any  other  com])any  or 
person,  or  for  any  other  purpose  ;  neither  is  there  room  or  accommodation  for  such 
other  waggons,  carriages,  or  trucks  to  be  placed  and  remain  for  the  purpose  of  being 
loadcfl  with  such  coals  or  coke  at  or  near  such  point  of  junction  ;  and  therefore  the 
North  Eastern  IJailway  (Company  have  since  such  |-cfiisal  of  Oxl^ulc  as  aforesaid  declined 
to  allow  any  of  their  waggons,  carriages,  or  trucks   laden   with  coke  or  coal  for  him, 
and  addressed  for  him  or  to  his  order,  at  soukj  ])lace  south  of  and  beyond  their  railway, 
to  go  or  be  taken   beyond    \'ork,  tin;  company  having  no  convenient  ])lape  south   of 
York  where  to  allow  their  waggons,  carriages,  oi'  trucks  so  laden  as  aforesaid  to  stand 
or  be  unloaded.     Th('  .said   North    Eastcirn    Railway  (!onipany  have  never  I'cfused   to 
receive,  convey,  and  carry,  foiwaiil,  .uul  dclivci-  for  Oxlade  any  (Mjals  cir  coke  desired 

c.  r.  -will.   7 
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])Y  him  to  1)6  so  eomeyed  and  [470]  cai'ried  in  waggons,  eaniages,  or  trucks  properly 
constructed  and  supplied  by  him  for  such  purpose  :  but  the  said  company  decline  to 
allow  their  own  waggons  to  be  so  used  by  or  for  him,  because  of  his  refusal  to  comply 
with  the  rules  of  the  company  as  to  the  payment  of  demurrage  for  the  detention  of 
their  waggons,  carriages,  or  trucks,  and  because,  as  regards  any  of  such  coals  or  coke 
which  may  have  been  consigned  to  Oxladeat  any  station  on  their  railway,  the  company 
ha\'e  not  standage  ground  at  their  stations  whereat  to  allow  waggons,  carriages,  or 
trucks  to  stand  until  unloaded,  or  cells  or  depots  wherein  to  deposit  coals  or  coke  for 
any  and  everj'  merchant  or  person  who  may  think  tit  to  order  the  same. 

There  were  also  four  other  affidavits  by  the  general  manager  of  the  company, 
veiifying  a  long  series  of  correspondence  in  reference  to  the  disputes  between  the 
complainant  and  the  company. 

The  substance  of  the  complaint, — which  is  of  the  most  vague  description  possible, 
— is,  that  the  Eastern  Counties  Railway  Company  have  given  undue  preference  in  the 
carriage  of  coals  and  coke  to  othei'  pei'sons,  and  hsi\e  subjected  the  complainant  to 
undue  and  unreasonable  prejudice.  In  older  to  make  out  a  case  against  the  company, 
it  should  ha^'e  been  shewn  distinctly  that  they  have  refused  to  carry  coals  or  coke  for 
the  complainant  on  their  own  railway  upon  the  same  teinis  as  they  carry  for  others, 
and  under  what  circumstances  such  refusal  took  place.  [Cresswell,  J.  It  is  suggested 
that  the  company  carry  cheaper'  to  one  line  than  to  another.]  The  complaint  in  effect 
is,  that  the  comi)any  give  a  preference  to  the  great  coal-owners  and  to  the  Great 
Northern  Railway  Compan^^  There  is  nothing,  however,  in  the  affidavits  on  which 
the  rule  was  founded  to  bear  that  out :  and  the  affidavits  in  answer  distinctly  deny  it. 
To  warrant  the  complaint,  it  should  be  shewn  that  the  complain-[471]-ant  was  proposing 
to  travel  over  the  same  portion  of  the  railway,  and  under  similar  cii-cnmstances  with 
those  whose  goods  are  said  to  have  been  carried  at  a  lower  rate.  The  amount  of  tolls 
which  the  company  are  authorised  to  take  foi'  the  use  of  their  railways,  by  the  17  & 
18  Vict  c.  ccxi.,  s.  32,  is  as  follows: — "For  all  coals,  coke,  culm,  and  cinders  which 
shall  be  conveyed  for  a  distance  of  30  miles  and  upwards,  per  ton  per  mile.  Id.  :  for 
the  like  articles,  goods,  and  things  which  shall  be  conveyed  for  20  miles,  but  for  a  less 
distance  than  30  miles,  per  ton  per  mile  1 4d.  :  for  the  like  articles,  goods,  and  things 
which  shall  be  conveyed  for  a  less  distance  than  20  miles,  per  ton  per  mile,  Ifd. :  for 
the  like  articles,  goods,  and  things  which  shall  be  conveyed  for  a  less  distance  than 
40  miles,  and  shall  be  intended  for  shipment,  per  ton  per  mile  Hd.  Provided  always, 
that,  for  .all  coal.s,  coke,  culm,  and  cinders  which  shall  be  conveyed  for  a  greater  distance 
than  40  miles  in  waggons  not  belonging  to  the  company,  and  consigned  to  any  place 
or  places  south  of  the  city  of  York,  it  shall  not  be  lawful  for  the  company  to  demand 
or  receive  an}' greater  sum  than  |d.  per  ton  per  mile."  And  the  3.5th  section  provides, 
"that,  in  case  any  person  shall  employ  his  own  waggons  or  trucks  for  the  carriage  or 
conveyance  of  goods,  animals,  or  minerals  on  the  said  railways  (other  than  for  coals, 
coke,  culm,  and  cinders  conveyed  as  aforesaid  for  places  south  of  York),  then  and  in 
every  such  case  the  company  shall  and  they  are  hereby  required  to  make  an  abatement 
or  allowance  to  such  person  from  the  tolls  hereinbefore  authorised  to  be  received  for 
such  goods,  animals,  or  minerals,  equal  in  amount  to  the  sum  which  shall  for  the  time 
being  be  allowed  by  or  according  to  the  railway  clearing-house  regulations  to  one 
conijiany  for  the  use  by  another  company  of  the  like  waggons  or  ti'ucks  belonging  to 
such  fii'st  companj'  employed  for  a  similar  purpose."  [Cresswell,  .1.  The  3.5th  section 
does  not  apply  to  coals  at  all]  The  [472]  90th  section  of  the  8  &  9  Vict.  c.  20, 
reciting  that  "  it  is  expedient  that  the  company  should  be  enabled  to  vary  the  tolls  upon 
the  railway  so  as  to  accommodate  them  to  the  circumstances  of  the  traffic,  but  that  such 
power  of  varying  should  not  be  used  for  the  purpose  of  prejudicing  or  favouring  particular 
parties,  or  for  the  purpose  of  collusix'ely  and  unfairly  creating  a  monopoly  either  in  the 
hands  of  the  company  or  of  particular  parties,"  enacts  that  '  it  shall  be  lawful,  thei-efoi-e, 
for  the  company,  subject  to  the  provisions  and  limitations  herein  and  in  the  special  act 
contained,  from  time  to  time  to  alter  or  vary  the  tolls  by  the  special  act  authorised  to  be 
tiiken,  either  upon  the  whole  or  upon  any  particular  portions  of  the  railway  as  they  shall 
think  fit  ;  provided  that  all  such  tolls  be  at  all  times  charged  equally  to  all  persons,  and 
after  the  s.ame  rate,  whether  per  ton  per  mile  or  otherwise,  in  respect  of  all  passengers, 
and  of  all  goods  or  carriages  of  the  same  description,  and  conveyed  or  propelled 
by  a  like  carriage  or  engine,  passing  only  over  the  same  portion  of  the  line  of  railway 
under  the  same  circumstances;  and  no  I'eduction  or  advance  in  any  such  tolls  shall 
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be  made  either  directly  or  it)(liieetly  in  favour  of  or  <i<;aiiist  any  particular  company 
or  person  travelling  upon  or  using  the  railway."  And  hy  the  interpretation  clause, 
B.  3,  it  is  enacted  that  the  word  "  toll  "  shall  include  any  rate  or  charge  or  other 
payment  payable  under  the  special  act  for  any  passenger,  animal,  carriage,  goods, 
merchandize,  articles,  matters,  or  things  conveyed  on  the  railway.  One  specific  ground 
of  complaint  is,  that  the  North  Eastern  Railway  Company  charge  Mr.  (Jxlade  toll  for 
the  carriage  of  his  coal  and  coke  on  their  i'ailwa\'  Id.  per  ton  per  mile  and  upwarfls, 
and  charge  merchants  who  trade  on  the  threat  Northern  i-ailway  for  the  cariiagc  of 
coal  and  coke  over  the  same  portion  of  the  railway,  and,  under  like  circumst;inees, 
Ad.  pel-  ton  per  mile  only.  The  answer  to  that  is,  that  the  chai-ge  there  complained 
[473]  of  is  made  under  different  circumstances.  The  lower  rate  is  charged  to  persons 
W'ho  pro\ide  their  own  waggons,  and  who  tiaverse  the  wdiole  line,  providing  their 
own  locomotive  power  beyond.  Fiu'ther,  it  is  said  the  company  deal  on  more  favour- 
able terms  with  persons  who  have  private  agreements  with  them.  The  affidavits  in 
answer  shew  the  nature  of  these  private  agreements, — the  pei'sons  with  whom  the 
company  so  contract  being  under  an  engagement  to  send  1000  tons  per  week,  anrl  at 
stated  periods.  Are  the  company  bound  to  afford  the  same  facilities  to  one  who  sends 
but  a  single  waggon-load  at  a  time,  that  they  do  to  one  who  sends  the  larger  quantities'? 
[Cresswell,  .J.  That  is  a  question  not  free  from  difficulty  ;  for,  if  a  large  dealer  is  to 
have  his  coals  carried  at  a  lower  rate  than  a  small  one,  he  will  be  enabled  to  monopolize 
all  the  ti'ade.  It  may  be,  however,  that  the  company  are  enabled  to  carry  .at  a  lower 
rate  in  the  one  ea.se  than  in  the  other,  by  reason  of  the  difference  of  cost.]  Of  necessity', 
where  the  supply  is  so  regulated  as  to  enable  the  company  to  send  foiward  an  entire 
train  for  one  merchant  at  regular  stated  intervals,  the  company  gains  by  the  con 
venience  of  the  ariangement  moie  than  any  ecjuivalent  for  the  reduced  charge.  The 
act  says  that  the  company  shall  not  give  undue  or  unreasonable  preference.  The 
onus  of  shewing  that  it  is  an  undue  and  uni'easonable  preference  is  cast  upon  the 
complainant.  Besides,  it  must  Ije  boine  in  mind  that  the  company  are  not  common 
earners  of  coal  and  coke  :  Palmer  v.  The  Grand  .Inndion  Railway  Company,  i  M.  <t  \V. 
749;  JohrtKc/ii  v.  The  Midland  Railway  Company,  4  Exeh.  .367.  Then  it  is  insisted  that 
the  comp.uiy  are  bound  to  find  depots  for  the  use  of  the  complainant.  To  find  that 
sort  of  accommodation  at  ever}'  .station  on  the  line  for  every  peison  who  chooses  to 
ask  for  it,  would  obviously  be  impracticable.  [Cresswell,  .1.  ^Ir.  Oxladc  does  not 
complain  that  there  is  any  depot  the  use  of  which  would  be  [474]  applicalile  to  him, 
and  which  the  company  refuse  to  allow  him  the  use  of:  liut  sim])ly  that  they  refuse 
to  find  him  depots.]  The  capabilities  of  the  company  to  aftbrd  such  accommodation 
must  netx'.ssarily  1)C  very  limited  ;  and  they  are  cleai'ly  justified  in  allotting  the  few 
depots  they  have  to  those  peisons  who  send  coals  and  coke  in  large  and  regular 
quantities.  The  suggestion  th.at  the  company  receive  consignments  of  coals  and  coke 
for  sale,  is  answered  by  the  affidavits.  Then,  as  to  the  last  branch  of  the  rule,  the 
answer  is,  that  the  company  are  not  bound  to  furnish  waggons  or  trucks  at  all. 
[Jervis,  C.  .J.  The  34:th  section  of  the  17  &  18  Vict.  e.  ccxi.,  which  pro\ides  "that 
(except  as  in  the  act  othci-wise  provided)  the  said  tolls  shall  include  the  toll  for  the 
use  of  carriages  and  of  engines  for  propelling  the  carriages  on  the  said  railways,  and 
that  no  further  charge  than  is  lli(!reinbcf(jre  stated  shall  i)e  made  by  the  company  for 
the  use  of  such  cairiages  and  engines,"  supposes  that  the  carriages  shall  be  supplied 
l)y  the  com|)any.]     Not  beyond  their  line. 

Uovill,  (}.  C,  and  T.  Jones,  in  support  of  the  rule.  Early  in  the  history  of  railways, 
there  had  been  disputes  between  the  C(mipanies  and  persons  for  whom  they  carried 
gocxls ;  and  the  ini|iortance  of  the  subject,  -inasnuich  as  the  railways  woro  i-apidly 
becoming  the  only  means  of  transit, — attracted  the  attention  of  the  legislature;  and 
attempts  were  niiide  to  secure  e(|uality  of  charge.  This  was  done  by  the  '.)Oth  section 
of  the  H  Si  '.)  Vict.  c.  20,  which  provided  that  all  tolls  "should  be  at  all  times  charged 
equally  to  all  persons,  anrl  after  the  same  rate,  whethei'  per  ton  \kv  mile  or  otherwi.se, 
in  respect  of  all  passengers,  and  of  all  goods  or  carriages  of  the  .s.inie  desciiptioii,  and 
conveyed  or  piopellcd  by  a  like  carriage  or  engine,  passing  only  over  the  .same  poiliou 
of  the  line  of  railway  under  tlu^  same  cii'ciim.stances  ;  and  no  reduction  or  advance  in 
any  such  tolls  shall  lie  [475]  made,  either  direi^tly,  or  indirectly  in  favour  of  or  against 
any  particular  com])any  or  person  travelling  upon  or  using  the  railway."  That  gave 
a  loophole  to  the  companies:  and  the  facility  with  which  .i  \ariatiou  could  be  ell'ected 
in  the  circumstiinces  soon  rendenil  the  [ircivision  a  dead  letter.     This  being  the  st<ito 
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of  things,  find  it  lieiiig  found  that  the  railways  luid  monopolized  all  the  eanying  trade 
of  the  country,  the  legislature,  with  a  view  to  the  jnst  interests  of  the  {jublie,  and  after 
it  had  been  found  by  experience  that  the  former  provisions   were   not  sufficiently 
sti'ingent,  passed  the  statute  now  under  consideration.     The  act,  in  s.  2,  begins  with 
pro\'idiiig  that  " e^ery  railway  company  shall,  according  to  their  respective  powers, 
afford  all  reasonable  facilities  for  the  receiving  and  forwarding  and  delivering  of  traffic 
upon  and  from  the  several  railways  belonging  to  or  worked  bj"  such   companies." 
I'uikcr  v.   The  Great  IVedeni  Hailwai/  Company,  7  M.  &  G.  2-53,  7  Scott,  N.  R.  835, 
shews  that  acts  of  this  description,  w'hich  are  passed  for  the  benefit  of  the  public,  are 
to  be  so  construed  as  best  to  attain  that  object.     The  object  of  this  act  was,  to  deal 
with  railways  and   canals  as  great  public  highways.     It    provides    that   "no   such 
company  shall  make  or  give  any  undue  or  unreasonaljle  preference  or  advantage  to  or 
in  favor  of  any  paiticular  person  or  company,  or  any  particular  description  of  traffic, 
in  any  respect  whatsoever  ;  nor  shall  any  such  company  subject  any  particular  person 
or  company,  or  any  particular  description  of  traffic,  to  any  undue  or  unreasonable 
piejudice  or  disadvantage  in  any  respect  whatsoever."     The  complaints  made  on  the 
part  of  Ml'.  Oxlade  are,  that  the  company  refuse  to  carry  coal  and  coke  for  him  upon 
the  same  terms  as  they  carry  for  other  persons  ;  that  they  refuse  to  carry  foi'  him  to 
the  point  of  junction  of  their  railway  with  the  Miilland  railway,  or  to  allow  their 
waggons  to  com^ey  his  coal  and  coke  on  the  Midland  railway ;  and  that  they  [476] 
refuse  to  provide  him  the  same  accommodation  foi-  unloading  at  the  various  stations 
at  which  he  wants  to  unload,  as  they  provide  for  others.     The  general  as  well  as  the 
special  act  contemplates  that  the  company  shall  provide  carriages  as  well  as  engines : 
S  &  9  Vict.  c.  20,  ss.  86,  90,  118,  119  ;  i'T  &  18  Vict.  c.  ccxi..  s.s.  32,  oi,  35.     By  their 
affidavits,  the  company's  officers  admit  that  they  make  a  distinction  between  Mr.  Oxlade 
and  persons  with  whom  they  contract  for  the  carriage  of  large  quantities  of  coal.     The 
effect  of  this  preference  is,  entirely  to  destroy  the  ti'ade  of  the  smaller  dealer, — the 
very  thing  the  legislature  intended  to  guard  against.     The  language  of  this  act  is  far 
more  stringent  than  that  of  the  acts  of  parliament  upon  which  the  cases  of  Fickfonl  v. 
The  Grand  Junction  Raihvay  Company,   10  M.  &  W.  399  (3  Vict.  c.  xlix.,  s.  26),  and 
Edwards  v.  The  Givat  JJ'cskrn  Ilailway  Company,  11  C.  B.  588  (7  &  8  Vict.  c.  iii.,  s.  50) 
turned.     [Crowder,  J.     What  effect  do  you  give  to  the  words  "  undue  or  unreasonable," 
in  the  17  &  18  Vict.  c.  31,  s.   2?]     It  is  submitted  that  it  is  giving  an  undue  and 
unreasonable  preference  to  charge  less  to  the  large  dealer  than  to  the  complainant. 
Then,  as  to  the  depots,  it  is  as  essential  that  there  should  be  a  convenient  place  for 
unloading  coals,  as  that  accommodation  should  be  provided  foi- landing  passengers.     Is 
it  not  an  undue  preference  to  provide  that  sort  of  accommodation  for  some,  and  to 
exclude  others  ?     [Jervis,  C.  J.     It  seems  that  there  is  no  place  provided  for  unload- 
ing except  the  cells  or  depots,  which  are  allotted  exclusi\ely  to  certain  colliery  owners?] 
Precisely  so  :    and  this  is  a  substantial  ground  of  complaint.     [Cresswell,  J.     That 
opens  out  a  very  wide  field  of  inquiry,  and  one  that  is  of  vital  importance  to  railway 
companies.     Jervis,  C.  J.     If  the  company  carry  coal  to  a  particular  station,  surely 
they  must  provide  the  means  [477]  of  unloading  it.     Williams,  J.     Neither  the  rule, 
nor  the  affidavits,  suggest  a  total  absence  of  places  for  unloading.]     The  court  may 
mould  the  rule,  and  direct  an  inquiry.     The  company  have  no  right  to  refuse  to  carry 
Mr.  Oxlade's  coal  to  the  extremity  of  their  own   line, — to  Altofts.     [Cresswell,  J. 
They  say  they  have  no  means  of  unloading  at  the  junction  at  Altofts  ;  and  they  refu.se 
to  carry  on  Oxlade's  coal  to  places  beyond  their  own  line,  because  Oxlade  refuses  to 
pay  demurrage.]     The  dispute  as  to  demiu'rage  was  a  matter  between  the  Midland 
Railway  Company  and  the  North  Eastern  Railway  Company.     Crouch  v.  The  iMndon 
and  Xmih  Western  Uailway  Cmnpany,  14  C.  B.  255,  is  an  authority  to  shew  that  the 
company's  liability  as  carriers  is  not  limited  by  the  extent  of  their  own  railway. 
Cur.  adv.  vult. 

Jan.  31,  1856. — Jervls,  C.  J.  We  have  considered  this  case  a  little  ;  and  we 
think  that,  from  the  form  of  the  rule,  there  is  one  point  which  the  company  have  not 
had  an  opportunity  of  answering.  We  therefore  think  that  the  rule  should  be 
amended  in  that  respect,  and  that  the  matter  should  Ije  referred  to  one  of  the  masters 
to  inquire, — "  First,  whether  any  and  what  accommodation  and  facilities  are  pi'ovided 
or  afforded  at  any  and  what  stations  on  the  line  of  the  said  company's  railway  for  the 
unloading  of  coal  and  coke,  and  for  what  persons,  and  under  what  circumstances, — 
Secondly,  whether  the  said  company  carry  coal  and  coke  for  persons  other  than  the 
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said  William  Oxladu  on  any  ami  what  terms  tliflcrciit  from  the  terms  on  which  the 
said  company  have  carried  or  have  ottered  to  cairv  coals  and  coke  for  the  said  \\  illiam 
Oxlade, — Thirdly,  whether  there  is  any  and  what  flitf'erencc  between  the  circumstances 
under  which  the  said  company  have  so  carried  coals  and  coke  for  such  other  persons, 
and  the  circumstances  under  which  the  said  company  have  carried  or  have  ottered  to 
carry  coals  and  [478]  coke  for  the  said  William  Oxlade, — Fourthly,  whether  and  in 
what  manner  and  how  the  company  are  enabled  by  reason  of  such  difl'crence  of 
circtmistances  so  to  carry  such  coals  and  coke  for  such  other  peisons  at  a  cost  to  the 
said  company  less  than  the  cost  to  the  said  company  of  oarrj'ing  coals  and  coke  for 
the  said  William  Oxlade  ;"  the  master  to  report  thereon  to  the  court  forthwith,  and 
to  be  at  liberty  to  examine  the  parties  to  be  produced  before  him,  on  oath,  to  1)C 
administered  by  him. 

The  rule  was  accordingly  amended  liy  adding  the  following: — "Sixthly,  to  afford 
to  the  said  William  Oxlade  all  reasonable  and  proper  facilities  and  accommodation  for 
the  unk)ading  of  liis  coals  and  coke  at  the  various  stations  of  the  said  railway,  and  to 
afford  to  the  said  ^\'illiam  Oxlade  at  the  said  st;itions  the  same  facilities  and  accom- 
modations for  the  unloading  of  his  coals  and  coke  as  the  said  company  afford  to  colliery 
owners  or  lessees  of  collieries,  or  to  any  other  person." 

Jan.  21. — In  Hilaiy  Term  last,  the  master,  having  heard  a  vast  deal  of  evidence 
as  well  on  the  part  of  the  complainant  as  of  the  company,  reported  to  the  court  as 
follows  : — 

This  was  an  application  for  an  injunction  against  the  North  Eastern  Railway 
Companv,  under  the  17  &  18  Vict.  c.  31,  "An  act  for  the  l)etter  regulation  of  the 
traffic  on  railways  and  canals,"  and,  upon  the  hearing,  the  court,  by  a  rule  of  the 
31st  of  Januar}'  last,  referied  it  to  me  to  inipiire  into  four  questions,  and  to  i-eport 
thereon  to  the  court. 

The  iii(|uiiy  has  been  a  very  protracted  one  ;  and  a  great  quantity  of  irrelevant 
matter  was  Ijrought  forward.  I  have  endeavoured  to  extract  such  parts  of  the  evidence 
as  bear  upon  the  inquiiy  :  and  the  result  appears  to  me  to  be  as  follows  :  — 

On  the  first  point,  viz.  as  to  accommodation  afforded  [479]  for  unloading  coals  and 
coke  at  the  ditlcT-ent  stations,  there  is  the  uncontradicted  evidence  of  Mr.  Sherii'e, 
the  general  managci'  of  traffic,  that,  as  far  as  the  public  ai-e  concerned,  there  is 
ample  accommodation  at  all  the  stations  for  the  unloading  of  coal  and  coke,  and  that 
there  are  no  complaints  of  a  want  of  supply  There  ai'c  one  hundred  and  twenty- 
four  collieries  in  Durham  and  Northumljcrland,  fifty-six  of  which  send  most  of  the 
two  sorts  of  coals  to  the  south  ;  and  tliirt\'-one  collieries  in  Yorkshire  As  it  would 
be  utterly  impo.ssible  to  find  accommodation  for  so  many  to  send  coals,  and  would 
lead  to  no  beneficial  result,  but  only  produce  a  glut  in  the  market,  and  mateiially 
interfere  with  the  general  traffic  of  the  railway,  the  plan  the  company  adopt  for 
carrying  on  the  coal  and  coke*  trade  is  this, — they  ascertain  as  near  as  possible  the 
amount  of  population  in  the  neigh boiu'hood  of  each  stiition,  and  calculate  the  con- 
sumption of  coal  at  two  tons  a  year  for  each  individual,  and  build  cells  or  depots 
accoidingly.  They  then  find  out  what  kind  of  coal  is  most  in  rcijuest  at  the  several 
stiilions,  and  enter  into  terms  with  those  collieries  which  furnish  the  pai'ticular  ('oal, 
to  supply  the  reipiircd  ijuaTitity.  They  appoint  a  depot  agent,  whose  dutv  it  is  to 
manage  the  sale  of  coals  :  and,  wh(Mi(!Vci-  an\'  particular  coal  is  getting  low,  he  sends 
an  order  to  the  general  agent  at  Darlington,  who  sends  up  the  required  number  of 
waggons  to  tiie  particular  colliery,  where  they  ai-e  filled,  and  returned  in  due  course. 
By  this  means,  the  depot  agent  knows  when  he  may  expect  the  waggons,  and  makes 
arrangement  for  their  immediate  unloading;  and  thus  all  confusion  is  avoided,  and 
all  interference  with  or  risk  to  the  general  traffic  prevented.  This  is  a  nniver.sal  rule ; 
and,  though  instances  have  occuned  in  which  parties  have  departed  fi-om  it,  the 
pi'actice  has  always  been  stopped  when  it  li.is  been  discovered.  Mr.  Shcrilfo  .says 
"the  order  must  go  through  the  depot  [480]  .igcnt.  I  appiehcnd  this  is  a  ])rinci])le 
which  cannot  be  departed  from  without  injuiiug  the  traliic  of  the  line,  and  hazarding 
the  public  safety  :  "  and,  as  a  proof  of  the  utility  of  the  rule,  he  mentions  a  case  where 
Mr.  Oxlade,  as  agent  for  the  West  iJelmont  Collieiv,  got  more  coal.s  sent  to  the 
Slingsby  .Station  than  the  station  master,  who  acted  there  as  the  depot  agent,  had 
ordered,  and  they  hail  to  be  unloaded  on  the  main  line.     Mr.  Sherilfo  goes  on  to  say, 

*  [Carrying.] 
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"  The  matter  was  reported  to  me,  and  I  stopped  the  practice  :  I  could  not  have  con- 
continued  the  responsibility,  for  all  the  coals  in  Durham.  The  traffic  could  not  have 
been  carried  on  without  restriction.  The  incidents  at  this  station  convinced  the 
directors  that  the  only  way  of  doing  l)usiness  was,  through  depot  agents." 

It  was  proved,  however,  that  most  of  the  Yorkshire  coal-owners  employ  their  own 
agents.  This  was  their  piactice  before  the  amalgamation  of  the  companies,  in  1854; 
and  they  have  continued  it :  and  Mr.  Sherirt'e  says,  that,  though  it  does  interfere  in 
some  degree  with  the  traffic,  yet,  as  all  their  coals  come  to  York,  and  the  station 
there  is  large,  and  at  head  cjuarters,  and  under  the  immediate  eye  of  the  managers, 
all  hazard  to  the  public  is  ])revented. 

Mr.  Sheriffe  says, — "We  do  not  know  private  coal-merchants.  We  have  only 
carried  coals  for  Mr.  Oxlade  as  the  agent  for  the  West  Belmont  Collier}^  or  some 
other  colliery.  We  only  treat  with  coal-owners  and  their  agents."  He  was  asked  if 
they  (the  company)  had  not  appropriated  .some  cells  at  York  to  private  coal-merchants. 
He  says, — "We  have  not  appropi'iated  any  cells  to  private  coal-merchants.  They 
(the  coals)  are  sold  to  the  public  by  the  depot  agent :  the  public  are  satisfied.  All 
coal-merchants  are  ti'eated  as  the  public,  and  may  get  what  coals  they  please,  by  sending 
a  proper  order.  The  agent  acts  for  the  collieries.  He  simply  sells  whatever  coal  is 
asked  for.  It  makes  no  difference  to  the  [481]  railway  company.  He  renders  the 
account  to  the  colliery  owners."  He  was  also  asked  if  one  or  two  private  indi\iduals 
had  not  occasionally  had  a  waggon  down  unknown  to  the  agent.  He  says  he  has  no 
doubt  it  has  been  done  ;  but  it  is  in  every  case  an  exception  to  the  rule,  and  is  stopped 
if  discovered. 

At  Thirsk  Town  station,  it  appears  that  there  are  seven  cells  for  eoal,  and  two  for 
lime,  which  are  all  let  to  one  per.son  :  and  it  was  endeavoured  to  be  shewn  that  he 
was  a  private  coal-merchant.  But  Mr.  Sherifl'e  .says, — "  AVe  only  knew  him  as  agent 
to  the  coal-ownei's ;  and  all  his  orders  went  through  the  general  agent  of  the 
company." 

At  Malton  station  there  are  twenty  cells  ;  and  also  some  private  sidings  belonging 
to  Lord  Fitzwilliam.  By  arrangement  between  the  company  and  him,  he  carries  coal 
for  himself.  The  cells  are  let  to  ditierent  colliery  owners,  at  51.  or  61.  a  year.  The 
coal-merchants  here  make  an  agreement  with  some  collieiy  owner,  that  they  may  come 
and  take  what  coal  they  like,  and  render  an  account  to  the  owner.  They  can  get 
any  t|uantity  they  think  tit  from  any  of  the  collieries  having  cells  at  the  depots. 
Mr.  Oxlade  might  do  the  same.  But  here  also  all  the  orders  must  go  through  the 
agent :  and  Mr.  Oxlade  refused  to  confoim  to  the  rule. 

Mr.  Oxlade,  in  reply,  says, — "I  know  Mr.  Walker,  of  Bridlington.  I  have  seen 
the  depots  he  occupies.  There  is  a  board  up  with  these  words  '  Walker,  Lime  and 
Coal  Merchant.'  I  obtained  an  invoice  from  him  ;  it  was  'Bought  of  ■!.  Walker,  Lime 
and  Coal  Merchant.'  In  1854,  I  had  dealings  with  him.  I  sold  him  coals.  The 
invoice  was  in  my  own  name.  I  fixed  the  price  with  him.  The  coals  were  sent  from 
difi'erent  collieries.  I  ordered  them  at  the  diBerent  collieries.  At  Thirsk,  there  was 
one  Kirby,  with  whom  I  dealt  luider  the  same  circumstances  ;  and  at  Hull.  I  sent 
the  orders  direct  to  [482]  the  collieries.  I  did  not  send  for  the  coals  thiough  the 
company's  agent.  I  only  ordered  the  waggons  through  the  agent.  I  should  say, 
order  waggons  to  he  sent  up  to  particular  collieries." 

It  would  appear,  that,  in  these  instances,  the  agent  at  Darlington  knew  the 
number  of  waggons  ordered  :  and  Mr.  Sheriffe  .says,  in  reply, — "  We  only  know  these 
parties  as  agents  for  the  collieries.  They  sell  coals  for  the  coal-owners,  and  are 
allowed  4d.  to  9d.  a  ton  for  their  profit,  according  to  agreement."  In  fact,  there 
appears  to  be  one  principle  thi'oughout,  by  which  the  company  are  governed,  viz.  to 
provide  an  ample  supply  of  coals  for  the  public,  and  to  prevent  by  their  rules  any 
obsti'uction  of  the  general  traffic  of  the  railway. 

On  the  remaining  points  referred  to  me,  there  is  the  following  evidence  : — Mr. 
Quelch,  the  mineral  manager  for  the  northern  district  of  the  North  Eastern  lailway 
says  : — "  The  quoting  of  rates  from  the  collieries  in  Durham,  is  in  my  m.inagement. 
The  local  rates,  or  rates  to  places  on  our  own  line,  differ  from  the  through  rates.  As 
a  general  principle,  for  the  through  rates,  or  rates  otf  our  own  line,  if  carried  in  other 
waggons  than  the  North  Eastern  railway's  waggons,  the  late  is  |d.  per  ton  per  mile 
for  coal  and  coke  going  south.  If  they  have  our  waggons,  there  is  an  additional 
charge  of  ^  of  a  penny  per  ton  per  mile  for  the  first  hundred  miles,  and  -^  for  any 
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distance  beyond,  with  demui-rage  for  the  waggons,  of  ;3s.  pei-  day  \mv  waggon,  if 
detained  licyond  the  time  allowed,  that  is,  four  days  after  thc\'  leave  our  line.  This 
is  (luoted  to  all  persons,  and  acted  on,  except  when  a  speieal  agreement  is  made  (as 
hereinafter  mentioned).  The  act  authorises  us  to  charge  Id  a  mile  per  ton,  including 
waggon  hire  ;  l)ut  we  have  ne\er  charged  the  hiW  amount  for  through  trathc.  The 
local  rates  arc  on  a  graduated  scale,  regulated  Ijy  distance,  univer.sally  applicable  and 
universally  applied  He  then  goes  into  a  [483]  statement  of  the  rates  charged  for 
local  traffic:  but,  as  they  are  universal,  and  applied  er|ually  to  every  one  without 
exception,  it  is  unnecessary  further  to  allude  to  them. 

Mr.  Sheriti'e's  evidence  on  these  points  is  as  follows  : — "  The  rates,  as  regards  local 
stations  and  stations  off  our  line,  are  diHerent.  I  am  not  aware  that  we  ever  carried 
for  Oxlade.  We  knew  him  only  as  agent  for  collieries,  and  never  debited  him  for 
rates.  We  debited  the  coal-owners  always  for  rates  There  is  no  difference  in  terms 
to  any  one.  The  coals  that  are  carried  a  longer  distance  on  our  line  are  charged  a 
lower  rate  than  for  a  shorter  distance.  On  the  24th  of  July,  1854,  Oxlade  applied 
by  letter  for  a  rate  per  ton  per  mile  for  small  coal  in  train  loads.  In  repl}',  we 
quoted  the  same  rate  to  him  as  to  others,  viz.  |  of  a  peiniy,  the  lowest  rate  the 
company  charges.  As  to  places  olT  the  line,  there  is  one  uniform  rate  of  ^d.  per  ton 
per  mile  to  every  one.  But  we  carry  coals  in  connection  with  the  Gieat  Xoithern 
railway  at  id.  per  ton  from  the  colliery  to  Loudon.  The  (ireat  Northern  find  the 
waggons  for  the  entire  distance.  Our  haulage  ceases  at  York  ;  and  we  take  our 
proportion  of  the  late.  One  of  the  piineipal  reasons  for  taking  it  at  so  low  a  charge 
is,  that  it  is  taken  in  full  train  loatis,  and  very  large  quantities.  Auothci-  reason  is, 
that  it  must  be  Uiken  at  a  low  rate,  or  not  at  all.  The  rate  is  taken  as  a  through 
rate  to  London.  The  fact  of  fidl  train  loads  brings  great  advantages.  We  can  run 
between  York  and  the  sidings  where  the  Great  Northern  coals  are  depo.sited,  with 
almost  as  much  regularity  as  with  passenger  trains.  There  are  no  stoppages,  and 
no  shunting;  and  the  engines  are  fully  and  uniforml}' loaded.  Regularity  is  of  the 
greatest  consequence.  Our  object  is,  to  get  as  much  work  out  of  an  engine  as  we 
can  :  and  it  is  apparent  that  an  engine  going  forty  or  sixty  miles  without  stopping, 
can  do  it  in  less  time  that  an  engine  which  is  always  stopping.  When  the  quantities 
are  smaller,  and  sent  indiscriminately  [484]  from  several  collieries,  we  have  to  stop 
at  all  the  places,  and  have  to  marshal  the  waggons  accordingly.  Constant  stopping 
and  shunting  increases  the  expense,  by  the  detention  of  the  engine,  and  also  from  the 
fact,  that,  whenever  an  engine  has  to  shunt,  it  stops  any  other  engine  coming  up. 
The  fundamental  consideration  is,  the  amount  an  engine  can  earn  by  the  number  of 
miles  it  g(;es.  That  forms  an  element  in  the  calculation  of  the  profits  of  the  company. 
The  amount  of  work  we  get  out  of  the  waggons  is  also  a  consideration.  When  they 
go  ott'  the  line,  we  charge  for  the  hire  of  them  ^  of  a  penny  per  ton  for  the  first 
hmidred  miles,  and  /,,  afterwards.  We  allow  four  days  ;  and,  if  detained  beyond 
that  time,  we  take  denun-rage  alike  from  all  parties, — 3s.  a  waggon  per  day.  We  do 
not  consider  that  this  ])ays  us,  as  we  have  only  a  certain  number  of  waggons  ;  and,  if 
they  are  unduly  detained,  the  loss  is  greater  than  the  pi  ice  of  deminrage. 

"A  trade  is  carried  on  with  the  Midhuid  railway  ;  but  not  under  the  same  circum- 
stances. A  desire  to  introduce  northern  coke  into  Stallordshire  made  us  do  it,  in 
conjunction  with  the  Midland  Counties  Itailway.  It  is  carried  at  id.  per  ton  per 
mile,  exclusive  of  waggon  hire,  in  huge  (|uantities. 

These  arc  the  special  agreements  before  alluded  to  : — 

The  first  is  with  one  iiarrat,  who  is  agent  for  Kobson,  a  coal-owner  in  Duiham. 
It  is  dated  the  L'ith  of  October,  IS.")."),  and  is  as  follows: — "Thomas  Barrat,  as  agent 
for  .John  Rolison,  and  the  owners  of  Bycrs  (Ireen,  ilunwich,  and  Newfield  collieries, 
hereby  agrees  to  send  over  the  North  Kastcrn  railway,  from  Kerry  Hill  to  Altofts,  in 
twelve  months  commencing  1st  N'oveml)er,  IS.")."),  and  ending  1st  Novembei',  I8.")li, 
'M,OW)  tons  of  coke  manufactured  from  coals  wrought  ont  of  Byei's  (ireen,  Hunwieh, 
and  Newfield  collieries  ;  such  coke  to  be  sent  south  of  Dei  by,  and  to  be  used  only  for 
manufacturing  [)ur[)oses  and  blast-fm'naces.  The  coke  to  [485]  be  sent  in  equal  or  as 
nearly  as  may  be  equal  monthly  ((uantities  ;  and  satisfactor)'  evidence  to  be  pioduced 
from  time  to  time  b}'  the  owners  of  the  said  collieries,  of  the  places  at  which  the  coke 
is  delivered,  and  the  purposes  for  which  it  has  been  used,  should  such  evidence  be 
required  by  the  North  Kastern  (company, — in  consideration  of  the  Noitli  I'lastcrn 
Railway  Company  have  agreed  to  convey  the  said  cpiantity  of   .'iO.OOO  tons  of  coke 
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over  theii  lailway  from  Ferry  Hill  to  Altofts  at  the  rate  of  |d.  per  ton  per  mile  :  such 
rate  being  exclusive  of  the  charge  for  waggons,  in  case  the  said  North  Eastern  railway 
provide  any  for  this  purpose.  Payment  of  each  month's  dues  to  be  made  at  the  usual 
times,  that  is  to  say,  on  the  20th  of  the  following  month.  And  it  is  expressly  agreed 
by  the  said  Thomas  Barrat,  for  John  Kobson  and  the  owners  of  the  above-named 
collieries,  that,  in  case  the  stipulated  quantity  of  30,000  tons  of  coke  be  not  sent 
within  the  period  of  twelve  months  commencing  the  1st  November,  1855,  and  ending 
1st  November,  1856,  the  said  North  f]astern  Railway  Company  shall  be  entitled  to 
charge  an  additional  rate  of  id.  per  ton  per  mile  on  such  portion  of  the  30,000  tons 
of  coke  as  may  have  been  sent ;  and  that  the  said  John  Kobson  a]id  the  owners  of  the 
aforesaid  collieries  will  pay  to  the  North  Eastern  Railway  Company  the  said  additional 
rate." 

Another  agreement  was  with  Mr.  Pease;  and  the  minutes  of  the  meeting  of  the 
directors  at  York  at  which  the  terms  were  stated,  is  as  follows  ; — "  Minutes  of  meeting 
held  at  Yoik  on  Tuesday,  July  24th,  1856.  Present  Mr.  Sherift'e,  Mr.  Clark,  Mr. 
Brown.  Mr.  Sherift'e  stated  that  the  North  Eastern  Railway  Company  were  willing 
to  agree  to  the  following  arrangements  with  Mr.  Pease,  for  the  carriage  of  coke  from 
Darlington  to  the  South  Staffordshire  district  and  places  beyond  Derby  ;  the  minimum 
quantity  to  be  conveyed  upon  the  after-mentioned  conditions  to  be  20,000  tons  per 
ainium.  The  rate  to  be  [486]  id.  per  ton  per  mile  to  Normanton.  The  coke  not  to 
be  used  for  locomotive  purposes.  If  any  portion  of  it  is  found  to  be  so  used,  the 
parties  to  pay  Id.  pei-  ton  per  mile  for  its  conveyance  over  the  North  Eastern  Railway. 
Any  quantity  of  coke  to  be  sent,  so  long  as  it  is  strictly  confined  to  iron  manufacture. 
Coals  to  be  conve3'ed  on  the  same  terms.  As  respects  waggons,  the  North  Eastern 
Railway  Company  to  supply  at  the  ordinary  charge  as  much  of  their  own  stock  as 
may  be  found  convenient,  in  the  event  of  Mr.  Clare's  (the  agent's)  waggons  being 
found  insutticient.  The  company  to  have  the  use  of  Mr.  Clare's  waggons  to  load  back 
to  York,  or  stations  nortli  of  York,  at  6d.  per  ton.  The  waggons  to  be  sent  to  any 
stations  where  such  loading  turns  up.  The  waggons  when  loaded  to  be  under  clear- 
ing-house rules.  Salt  in  return  coke  waggons  to  the  alkali  woiks  in  the  Newcastle 
district,  to  be  carried  for  the  next  three  months  at  id.  per  ton  per  mile.  Arrangements 
to  date  back  from  the  1st  June,  1855." 

"The  third  agreement  is  with  a  person  of  the  name  of  Sparkes,  for  carrying  15,000 
tons  per  annum.  He  first  offered  10,000,  which  I  refused.  I  named  15,000  as  the 
lowest  amount  we  could  carry  at  id.  per  mile. "  His  agreement  was  for  three  years  ; 
and  it  appears  that  for  the  first  two  years  he  did  not  send  the  specified  quantity,  and 
was  charged  |d.  per  ton  per  mile,  as  every  one  else,  and  was  only  allowed  the  draw- 
back on  the  last  year,  when  he  did  send  the  specified  quantity. 

These  were  the  only  special  agreements  the  company  had  :  and  they  charge  every 
one  else  the  universal  rate  of  |d.  per  ton  per  mile. 

Mr.  Sheriffe  continued, — "  We  have  carried  coke  for  Oxlade  on  the  Midland  line  : 
I  think,  from  East  Hetton.  It  was  carried  at  the  usual  charge  of  f  d.  per  ton.  They 
were  not  full  train  loads.  He  was  in  the  habit  of  detaining  our  waggons  at  a  place 
called  Great  Bridge,  in  Staf-[487]-fordshire,  and  refused  to  pay  demurrage."  This  led 
to  a  correspondence  between  the  South  Staffordshire  railway  and  the  North  Eastern; 
in  which  the  former  refused  to  receive  an\'  more  waggons  of  coke  consigned  to  Oxlade  : 
and,  in  consequence,  Mr.  Sheriffe,  on  the  part  of  the  North  Eastern  Railway  Companj^ 
gave  him  notice,  by  letter  of  the  25th  of  September,  1854,  that  thej'  must  cease  to 
send  any  more  waggons  for  him  to  the  collieries.  A  letter  from  the  South  Stafford- 
shire railway  of  the  16th  of  October,  1854,  addressed  to  Mr.  Sherift'e  is  as  follows: — 

"  Oxlade's  coke. 

"  Dear  Sir, — In  reference  to  our  former  correspondence,  this  man,  by  his  letter 
of  the  14th,  advises  us, — '  Your's  of  the  12th  instant  to  hand;  and,  to  save  further 
trouble  respecting  the  demurrage,  please  note  I  will  not  pay  any  demurrage  to  any 
railway  company.'  ^Ve  have  a  declaration  from  him,  dated  10th,  for  trucks  1054, 
323,  3211,  544,  and  3262;  so  that  your  people  are  very  evidently  still  letting  him 
have  waggons  for  here.     I  need  only  refer  yoii  to  our  previous  correspondence. 

"  T.  C.  Marshall." 

Mr.  Sherift'e  further  says,  that  the  whole  cause  of  Mr.  Oxlade's  trade  in  coke  being 


1  C  B.  (N.  S.)  488.  IN    RE    OXr.ADK  201 

stopped,  was  his  refusal  to  pay  demurrage  ;  that,  if  any  one  else  had  refused  to  pay 
deinurrage,  the  company  would  have  refused  to  carry  for  him  ;  and  that  the  parties 
hiring  the  waggons  ai'e  liable  for  the  demurrage. 

Mr.  Oxlade  says, — "  My  reason  for  refusing  to  pay  demurrage  was,  that  I  had  no 
control  over  the  account :  and,  if  I  were  to  agree  to  it,  it  would  ruin  me,  as  the\' 
might  charge  me  what  they  pleased  and  when  they  pleased.  No  demurrage  occurred 
through  my  neglect.  I  know  the  waggons  were  detained  at  Great  Bridge  ;  but  it  was 
by  the  .South  Stafl'ordshire  railway.  I  have  no  doubt  they  have  been  detained,  loaded, 
and  unloaded,  many  da3's.  When  the  company  refused  to  let  their  [488]  waggons  go 
ofll' their  line,  I  applied  to  them,  by  a  letter  of  the  tith  November,  l'S5i,  to  let  their 
waggons  t;vke  the  coke  to  the  end  of  their  line,  and  I  would  provide  other  waggons  to 
carry  it  on;  but  they  gave  me  no  answer.  I  have  applied  personally;  but  they  would 
only  do  it  their  own  way." 

He  furthei'  says, — "I  have  refused  to  pay  the  waggon  hire,  because  it  is  not 
mentioned  in  the  act.  I  refuse  to  pay  the  ^  of  a  peiuiy,  in  addition  to  ijd.  per  ton, 
on  the  North  Eastern  railway.  It  is  less  than  the  legal  charge  ;  Init  I  object  to  its 
being  divided.  I  object  to  pay  fd.  per  ton  per  mile,  when  other  people  pay  id.  I 
know  the  ^d.  is  only  charged  to  persons  having  their  own  waggons.  I  have  a  dispute 
with  the  South  Stattbrdshire.  In  185-t  I  know  that  parties  were  underselling  me  at 
Great  Bridge,  both  in  coal  and  coke ;  and  elsewhere  on  the  Midland  line.  I  told  the 
North  P^astern  railway  people  of  it,  and  they  said  they  could  not  explain  it;  they  had 
no  advantage." 

This  e\idcnce  appears  to  me  to  be  all  that  relates  to  the  questions  referred  to  me, 
\iz.  whether  the  company  carry  coals  and  coke  for  persons  other  than  the  said  William 
Oxlade,  on  any  and  what  terms  diH'erent  from  the  terms  on  which  the  said  company 
ha\e  cai'ried,  or  have  oB'ered  to  carry,  coal  and  coke  for  the  said  William  Oxlade, — 
secondly,  whether  there  is  any,  and  what,  difference  between  the  circumstances  under 
which  the  said  company  have  so  carried  coal  and  coke  for  such  other  persons,  and 
the  circumstances  under  which  the  said  company  hive  carried,  or  offered  to  carry, 
I'oals  and  coke  for  the  said  William  Oxlade, — and,  lastly,  whether  and  in  what  manner 
and  how  the  said  company  aie  enabled  by  reason  of  such  diii'erence  of  circumstances, 
so  to  carry  such  coals  and  coke  for  such  other  persons  at  a  cost  to  the  said  company 
less  than  the  cost  of  carrying  coals  and  coke  for  the  said  WiUiam  Oxlade.  And  it 
evidently  appcar.s,  from  [489]  this  uncontradicted  evidence,  that,  with  the  exception  of 
the  three  agreements  mentioned,  there  is  one  universal  rate  of  can-iage  charged  to 
every  one,  both  on  the  local  sUvtions  and  on  the  through  tralfic,  and  is  quoted  alike  to 
every  one  who  applies  for  it. 

The  Master's  report  having  been  read,  a  discussion  took  place  as  to  which  side 
should  begin  ;  and,  in  the  result,  the  coiu-t  decided  that  the  counsel  for  the  company 
should  be  considered  as  shewing  cause,  tiic  report  of  the  Master  l)eing  treated  as  sub- 
stituted for  the  materials  upon  which  the  motion  was  founded,  and  the  argument 
being  limited  to  the  matters  referred  to  the  Master. 

Byles,  Serjt,  and  J.  Addison,  for  the  company.  All  that  the  statute  17  &  IS 
Vict.  c.  31,  s.  2,  prohibits  is,  the  giving  undue  or  unreasonable  preference  or  advan- 
tage to  or  in  favour  of  any  particular  person  or  company,  or  any  particular  do.seription 
of  trafHe,  or  the  subjecting  any  particular  [)er.son  or  company,  or  any  particular  descrip- 
tion of  tratKc,  to  any  undue  or  unreasonable  prejudice  or  disadvantage.  The  statute 
which  defines  the  duties  of  the  company  as  to  the  imposition  of  tolls, — S  &  9  Vict, 
c.  20,  s.  90, — provides  that  all  such  tolls  "  shall  be  at  all  times  charged  cipially  to  all 
persons,  and  after  the  same  rate,  whether  per  ton  per  mile  or  otherwise,  in  respect  of 
all  p;issengcis,  and  of  all  goods  or  carriages  of  the  same  description,  and  [)ropclled  l)y 
a  like  carriage  or  engine,  passing  only  over  the  same  portion  of  the  line  of  railw.iy 
under  the  .same  circumstances.'  Of  the  matters  referreil  to  the  Master,  all  are  disposed 
of  by  his  report,  except  that  which  relates  to  the  special  agreements.  It  would  be 
manifestly  inipossii>lo  for  the  company  to  provide  ilepots  for  eveiy  coal-merchant,  who 
might  choose  to  cany  coals  on  their  line.  [490]  And,  if  the  complainant  were  allowed 
to  unload  his  coals  at  every  station  as  and  when  he  pleases,  the  entire  tratlic  of  the 
line  would  be  estopped.  The  company  aie  not,  and  do  not  i)rofess  to  be,  eonnnon 
carriers  of  coals  :  Jiihimoii  v.  TIk  Mi/llawl  liailwai/  ('tmijianii,  4  I'iXch.  ."(07.  The  Mjuster's 
report  shews  that  they  do  even  more  for  the  accommodation  of  the  public  thaii  they 
are  Ijound  to  do.     The  complaint  of  excessive  charges  made  to  Mr.  Oxiade,  as  com- 
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pared  with  the  charges  made  to  the  Great  Northern  Coal  Company,  is  disposed  of  by 
the  Master's  report.  All,  therefore,  that  I'emains  to  be  considered  is,  that  part  of  the 
rule  which  refers  to  the  special  agreements.  These  were  for  the  cairiage  of  coals  and 
coke  from  the  collieries  and  coke-ovens  in  large  quantities  and  at  stated  periods.  The 
company  might,  therefore,  well  Ije  enabled  to  carry  for  those  persons  on  terms  some- 
what more  favourable,  without  being  guilty  of  any  breach  of  the  duty  imposed  upon 
them  by  the  statute  ;  and  their  so  doing  was  clearly  not  giving  a  preference  or 
advantage  that  could  be  considered  as  undue  or  uin-easonable.  In  every  trade  it  is 
the  universal  practice  to  make  a  diti'erence  in  fa\'oui'  of  one  who  deals  lai-gely.  Upon 
this  principle  it  is  that  return  tickets  and  family  tickets  are  issued  by  nearly  all  the 
railway  companies.  As  to  the  company's  refusal  to  permit  their  waggons  to  go  ))eyond 
the  limits  of  their  line  with  Oxlade's  coals,  two  answers  may  be  given  :  in  the  first 
place,  they  are  not  bound  to  travel  out  of  their  line  ;  and,  in  the  next  place,  their 
lefusal  was  warranted  b\'  the  conduct  of  Oxlade  himself,  who  refused  to  pay  the 
amount  of  demuri'age  for  the  detention  of  the  waggons  which  was  uniformly  charged 
to  all.  The  refusal  to  carry  to  Altofts  is  justified  b}'  the  absence  of  accommodation 
at  the  place  (which  is  a  moi-e  junction)  for  unloading.  Upon  the  whole,  it  is  submitted 
that  there  is  nothing  in  the  Master's  report  [491]  to  sustain  any  part  of  the  charge 
which  has  been  made  against  the  company. 

Bovill  (with  whom  was  T.  Jones),  contra.  The  very  object  of  the  recent  act  was, 
to  discourage  monopolies.  Various  contentions  having  arisen  between  railway  com- 
panies and  persons  for  whom  they  carried,  and  the  pro\isions  of  the  special  acts  not 
having  been  found  sutticiently  stringent, — see  Fkkford  \.  The  Grand  JunrHim  Hailwai/ 
Company,  10  M.  &  W.  399  :  Parker  v.  The  Great  Jrestcrn  liailway  Company,  7  M.  &  G. 
253,  7  Scott,  X.  R.  835,  and  11  C.  B.  545,  and  Edwards  v.  The  Great  IFcstern  Railway 
Company,  11  C.  B.  58S, — equality  of  charge  was  sought  to  be  enforced  by  the  90th 
section  of  the  8  &  9  Vict.  c.  20  (ante,  p.  472).  It  was  very  soon  found  that  this  pro- 
vision was  inefficient  to  cure  the  evil ;  and  that  led  to  the  passing  of  the  \7  &  18  Vict. 
c.  31.  The  company  are  clearly  guilty  of  an  infraction  of  the  provisions  of  that 
statute,  if  they  give  any  undue  or  unreasonable  prefei'ence  or  advantage  to,  or  impose 
any  undue  or  unreasonable  prejudice  or  disadvantage  upon,  any  particular  person. 
That  the  company  ai'e  common  carriers  of  coals  on  their  lines  of  railway,  is  clear 
from  the  cases  of  Palmer  v.  The  Great  JFestern  Railway  Company,  4  M.  &  W.  749,  and 
Johnson  v.  The  Midland  Railway  Company,  4  Exch.  367.  Indeed,  this  case  would  not 
have  been  referred  to  the  Mastei',  unless  the  court  had  been  satistied  that  they  are  so. 
And  Crouch  v.  Tlie  Great  Northern  Railway  Company,  14  C.  B.  255,  shews  that  they 
are  even  bound  to  carry  beyond  their  own  lines.  As  to  the  first  point  referred  to  the 
Master,  it  appears,  that,  although  ample  accommodation  and  facilities  are  afforded  at 
every  station  for  the  unloading  of  coal  and  coke  for  certain  persons  to  whom  [492] 
the  company  choose  to  give  a  preference,  none  whatever  are  afforded  to  Mr.  Oxlade. 
He  is  altogether  precluded  from  obtaining  coals  by  means  of  their  railway.  The  only 
answer  they  give  is,  that  it  is  more  convenient  to  them  that  he  should  buy  his  coals 
of  their  depot  agent.  Is  that  to  be  tolerated  !  Then,  as  to  the  second,  point, — the 
terms  of  carriage, — the  Master  finds,  that,  with  respect  to  the  coals  and  coke  cairied 
by  the  North  Eastern  Kailwav  Company  in  conjunction  with  the  Great  Northern,  there 
is  a  saving  of  time  and  expense  to  the  company,  which  justifies  the  diminished  charge. 
That  Mr.  Oxlade  cannot  fairly  except  to.  But  the  case  stands  upon  a  totally  difteient 
footing  with  regard  to  the  three  private  agreements  referred  to.  There  is  no  dift'er- 
ence  between  one  colliery  owner  or  coke-merchant  and  another  to  justify  this  dift'erent 
treatment.  [Addison.  The  North  Eastern  liiiilway  Company  carry  coals  for  no  one 
ofi' their  own  line.  Cresswell,  J.  Or  contract  to  do  so  !  Addison.  No.]  The  charge 
they  make  is,  for  carriage  of  the  coals  and  coke  to  the  end  of  their  line,  and  for  the 
use  of  waggons  beyond.  With  Mr.  Pease, — one  of  the  persons  with  whom  they  have 
a  private  agreement, — they  agree  to  carry  to  Normanton,  which  is  some  thirty  miles 
off  their  line.  [Byles,  Serjt.  The  company  have  running  powers  to  Normanton.]  The 
Master  finds  that  the  company  charge  to  these  three  persons  for  the  carriage  of  coke 
and  coals  to  South  Statfordshii'e,  2s.  a  ton  less  than  they  charge  Mr.  Oxlade  :  and  for 
this  he  finds  no  justification  whatever.  The  excuse  now  set  up  is,  that  these  contracts 
or  agreements  are  made  with  colliery  owner's.  But  coke  is  a  manufactured  article  : 
and  colliery  owners  stand  in  no  different  position  as  to  that  than  any  other  person. 
The  carriers'  cases  alreadv  referred  to  shew  that  the  tratle  of  the  customer  makes  no 
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difl'ereiire.  Thou,  il  is  said  that,  in  these  three  iustniices,  the  contracts  are  foi-  the 
foil  [493]-veyance  of  hirge  quantities  at  regular  times.  To  allow  this  argument  to 
pievail  would  be  to  give  ett'ect  to  a  monoi)oly  of  the  large  dealers.  The  courts  have 
always  repudiated  the  notion  that  carriei's  have  any  right  to  make  a  distinction  in 
respect  of  (|uaiititv.  In  the  case  suggested  of  letnrn  tickets  and  family  ticket.s,  there 
is  no  preference  given  ;  all  who  choose  to  avail  themselves  of  the  regulation,  are  ti'cated 
alike.  With  regard  to  the  loading  back,  there  is  nothing  in  the  report  to  shew  that 
there  is  an\'  atlvantage  to  the  company  corresponding  with  the  dili'erence  of  charge. 
[Cresswell,  J.  1  observe  that  all  the  agreements  are  for  the  carriage  of  coals  and 
coke  over  the  whole  of  the  North  I']astei-n  line,  and  beyond  it]  The  company  refuse 
to  carry  for  Mi-.  O.vlade  to  the  end  of  their  line  :  they  refuse  to  carry  his  coals  and 
coke  to  Altofts.  [Cresswell,  J.  Nor  is  it  reasonable  that  they  should,  under  the 
circumstances  stated  in  the  report]  At  all  events,  they  are  bound  to  carry  on  to 
Normanton,  instead  of  stopping,  as  they  do,  at  York,  which  is  thirty  miles  short  of  it. 
The  agreement  with  Barrat  i.s,  to  carry  from  Ferry  Hill  to  Altofts.  The  2nd  section 
of  the  17  it  IS  Vict.  e.  -SI,  enacts  that  every  railway  i-ompany  having  or  working 
railways  which  form  a  continuous  line  of  railway  communication,  shall  allord  all  due 
and  reasonable  facilities  for  receiving  and  forwarding  all  the  trattic  arriving  by  one  of 
such  railways,  by  the  other,  without  any  unreasonable  delay,  and  without  any  such 
preference  or  disadvantage,  or  prejudice  or  disadvantage,  as  aforesaid,  and  so  that  no 
obstruction  may  be  ottered  to  the  public  desirous  of  using  such  railways  as  a  continuous 
line  of  communication,  and  .so  that  all  reasonable  accommodation  may,  by  means  of 
the  railways  of  the  several  companies,  be  at  all  times  afforded  to  the  public  in  that 
behalf.  [Cresswell,  J.  That  part  of  the  section  which  applies  to  the  traffic  as  a  con- 
tinuous Hue  refers  to  the  company  which  is  to  carry  [494]  on.  Crowder,  J.  Does  it 
appear  that  the  company  have  accommodation  for  unloading  at  Altofts?]  The^'  do 
not  say  they  have  not.  [Crowder,  J.  It  is  for  you  to  shew  a  reasonable  ground  of 
complaint.]  It  is  submitted  that  ground  enough  has  been  shewn  to  induce  the  court 
to  make  this  rule  al)Soliite.  [Cresswell,  J.  What  is  it  that  you  ask  us  to  order  the 
company  U>  do?  When  we  are  asked  to  order  .something  to  be  done  at  the  peril  of 
an  attachment  for  non-compliance  with  our  order,  I  think  it  should  be  presented  to 
us  in  precise  terms.]  Mr.  O.xlade  is  entitled  to  have  his  rule  absolute  upon  all  the 
three  points  which  have  been  made.  Crowder,  J.  Your  argument  materially  qualifies 
what  you  ask  by  the  rule.] 

Byles,  Serjt.,  proposed  to  reply. 

CuKsswKLl,,  J.     Yon  have  already  been  heard  upon  the  Mastci''s  report.     We  do 
not  think  there  should  be  a  reply. 
Cur.  adv.  vult 

Ckksswkm,,  .F.,  now  flulivcrcd  the  judgment  of  the  court 

This  was  a  rule  olHained  by  Mr.  Oxlaile,  calling  upon  the  North  Eastern  Railway 
Company  to  shew  cause  why  a  writ  of  injunction  should  not  issue  against  them,  under 
the  17  Si  IS  Vict.  c.  .'il,  cnjoiin'ng  tlu^ni  to  do  \-arious  things:  [Ills  Lordship  read 
the  rule,  as  amemled.] 

When  cause  was  shewn  against  the  rule,  before  the  late  Lord  Chief  Justice  and 
1113'  Brothers  Crowder  and  Williams  aiicj  myself,  it  was  referred  to  the  Master  to 
inquire  into  four  que.stion.s,  and  report  thereupon  to  the  court. 

The  cpie.stions  so  referred  to  the  Master  were,  -first,  whether  any,  and  what, 
accommodation  and  facilities  [495]  are  provided  or  alVorded  at  any,  and  what,  stations 
on  the  line  of  the  .said  railway  for  (he  unloadiiij;  of  coal  and  coke,  and  for  what 
pereons,  and  under  what  circnnist;mces, — secondly,  whether  the  company  carry  coals 
or  coke  for  persons  other  than  the  said  William  O.xlade  on  any,  and  what,  terms 
diH'ercnt  from  the  terms  on  which  the  said  com|)any  have  carried,  or  have  oti'ered  to 
carry,  coals  and  coke  for  the  said  William  Oxlade,  -  thirdly,  whether  there  is  any,  and 
what,  dillerence  between  the  (;ircunis(aiices  under  which  the  said  com[)any  have  so 
carried  coals  and  coke  for  such  other  p<Msoiis,  and  the  circumstances  under  which  the 
.said  (Minqiany  have  (juried,  or  have  ottered  to  carry,  coals  and  coke  for  the  .said 
William  ().\lad(!, — and,  fourthly,  whether,  and  in  what  manner,  and  how,  the  sjiid 
company  are  enabled  by  rea.son  of  such  ditt'erence  of  ciicumstances  so  to  carry  coaLs 
and  coke  for  such  other  persons  at  a  cost  to  the  said  eom|)any  less  than  the  cost  to 
the  said  company  of  carrying  coals  and  coke  for  the  s.aid  William  O.xlade. 
The  report  was  made  on  the  "ilsl   of  .lanuary,  when  my  Brother  Crowd 
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were  the  only  judges  present, — a  circumstance  which  we  much  regret,  considering 
the  novelty  and  ditticulty  of  the  matter  which  we  are  called  upon  to  decide.  Those 
matters  were  fully  and  ably  discussed  t)efore  us  by  counsel ;  and  we  have  endeavoured 
to  ascertain  what  we  ought  to  do,  in  order  to  give  effect  to  the  statute  on  which  the 
rule  was  founded. 

The  Master's  repoit  upon  the  first  (juestion  was  as  follows :  — [His  Lord.ship 
read  it] 

This  being  the  principle  by  which  the  company  have  been  go\erned,  we  do  not 
find,  that,  by  the  regulations  made  for  carrying  it  into  eftect, — and  which  are  fully 
detailed  in  the  Master's  report, — any  undue  or  unreasonal)le  preference  or  advantage 
has  lieen  given  to  or  in  fa^■our  of  any  particular  person  or  company  ;  nor  has  any  par- 
ticular person  or  company,  or  any  particular  de-[496]-scription  of  tralHc,  lieen  subjected 
to  any  undue  or  unreasonable  prejudice  or  disadvantage. 

This  disposes  of  the  fourth  and  last  branches  of  Mr.  O.xlade's  rule,  viz.  those  which 
call  upon  the  company  "  to  afford  to  the  said  William  O.xlade  the  same  facilities  for 
the  receiving  and  forwarding  and  delivery  of  his  coals  and  coke  upon  and  from  the 
said  railway,  as  the  said  company  afford  to  persons  who  consign  their  coal  or  coke  to 
the  said  company,"  and  "  to  afford  to  the  said  William  O.xlade  all  reasoiial)le  and 
proper  facilities  and  accommodations  for  the  unloading  of  his  coals  and  coke  at  the 
\'arious  sUitions  of  the  said  company,  and  to  afford  to  the  said  William  O.xlade  at  the 
said  stations  the  same  facilities  and  accommodations  for  the  unloading  of  his  coals  and 
coke,  as  the  said  company  afford  to  colliery  owners,  or  lessees  of  collieries,  or  to  any 
other  person." 

The  Master  then  states  the  circumstances  relating  to  the  carriage  of  coals  hy  the 
North  Eastern  Company,  which  are  oonve3'ed  forward  from  York  on  the  Great  Noi-thern 
line,  by  that  company  :  and  we  think  that  it  is  made  out  that  such  circumstances 
enable  the  company  to  carry  such  coals  at  a  cost  to  them  less  than  the  cost  of  carrying 
coals  and  coke  for  Mr.  O.xlade  ;  and  that  it  is  not  shewn,  that,  by  carr^'ing  them  at  a 
lower  rate,  any  undue  or  unreasonable  preference  is  given,  or  any  undue  or  uni'easonable 
disadvantage  imposed. 

This  disposes  of  so  much  of  the  second  branch  of  the  rule  as  relates  to  carrying 
coals  for  persons  for  whom  the  same  are  also  eari'ied  on  the  Great  Northern  railway. 

The  Master  then  proceeds  to  I'eport  upon  the  other  pai't  of  that  l)ranch  of  the  rule, 
viz.  the  charge  made  by  the  company  for  coals  carried  for  pei'sons  with  whom  they 
have  private  agieements  foi'  the  carriage  of  coals  and  coke.  It  appears  that  "a  desire 
to  introduce  the  northern  coke  into  Staffordshire  "  induced  the  company  to  make 
three  special  agreements  with  different  parties  [497]  for  the  carriage  of  coal  and  coke 
at  a  i-ate  lower  than  theii'  oi'dinary  chaige.  We  think  that  the  desire  to  introduce 
the  northern  coke  into  Staffordshire  was  not  a  legitimate  ground  for  making  such 
agreements.  Lowering  theii'  rates  for  that  purpose  was  giving  an  undue  preference  to 
tliat  traffic.  Other  special  circumstances  are  stated  in  the  agreements,  which,  had 
they  ati'ected  the  pecuniary  interests  of  the  company,  might  ha\'e  furnished  gi'ound 
for  contending  that  the  prefei'ence  was  not  undue  or  unreasonable  :  but  the  Master 
has  not  found  or  stated  that  there  was  before  him  any  e\'idence  to  shew  that  the 
pecuniary  interests  of  the  company  were  affected. 

Upon  this  state  of  facts,  we  are  of  opinion  that  such  agreements  could  not  be  made 
after  the  passing  of  the  17  &  18  Vict.  c.  31,  without  violating  its  provisions.  Two 
out  of  the  three  agreements  were  made  after  the  act  passed  ;  one  of  them  before  :  but 
all  have  now  expired.  It  would,  therefore,  be  futile  to  enjoin  the  company  to  charge 
Mr.  Oxlade  for  carrying  coals  tolls  not  higher  than  those  charged  to  persons  with 
whom  they  have  private  agreements ;  but  we  think,  that,  acting  upon  the  same  view 
of  the  statute  as  we  expressed  in  the  case  of  Jiansoms  v.  I'lie  Easteni  Comities  Haihvai/ 
Company  (ante,  p.  437),  we  ought  to  enjoin  the  North  Eastern  Railway  Company  not 
to  charge  Mr.  Oxlade  for  the  carriage  of  coals  at  a  higher  rate  than  they  charge  other 
persons,  having  a  due  regard  to  the  circumstances,  if  any,  which  render  the  cost  to 
the  company  of  carrying  for  the  one  ])arty  less  than  the  cost  of  cariying  for  the  other. 

The  Master  was  not  directed  to  inquire  into  the  fifth  branch  of  Mr.  Oxlade's  rule, 
viz.  his  demand  to  have  waggons  and  trucks  provided  liy  the  company  for  the  carriage 
of  his  coal  and  coke.  A\"hen  the  matter  was  referred  to  the  Master,  it  appeared  to 
the  court  that  Mr.  [498]  (Jxlade,  having  i-efused  to  pay  demurrage  charged  to  him 
at  the  same  rate  as  to  all  others  under  similar  circumstances,  had  no  right  to  ask  the 
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company  to  find  trucks  :  and  we  continue  of  that  opinion.  Nor  has  he  any  ju.st 
ground  of  complaint,  because  the  company  will  not  cany  his  coals  to  Altofts  for  the 
purpose  (jf  lieing  there  shifted  into  other  trucks.  They  have  no  convenience  foi'  that 
purpose,  and  do  not  give  such  facilit}'  to  any  other  person. 

The  Krst  branch  of  the  rule  remains  to  lie  dealt  with,  viz.  that  which  calls  upon 
the  court  to  enjoin  tlie  company  "  to  carry  upon  their  said  railway  for  the  said  William 
O.vlade  such  coal  and  coke  as  may  be  offered  by  the  .said  William  Oxhule  for  that 
purpose." 

When  the  rule  was  first  before  the  court,  it  was  considered  that  Mr.  O.xladc  had 
no  right  to  call  upon  the  company  to  carry  all  coal  and  coke  that  he  might  oti'er  for 
that  purpose  :  and  since  then  an  opinion  has  been  expressed  by  the  court  of  E.vchequer, 
in  an  action  ))etween  these  ver}'  parties,  that  the  company  ar-e  not  common  cariiers  of 
coal, — thus  confirming  our  view  of  the  claim  in  (piestion. 

Upon  the  whole,  then,  we  are  of  opinion,  that,  as  to  all  the  matters  in  the  rule, 
except  the  latter  part  of  the  second  branch,  which  relates  to  special  agreements,  it 
must  be  dischargc(i :  but  that,  as  to  special  agreements,  an  injunction  must  issue  as 
above  suggested. 

Had  .Mr.  Oxlade  confined  his  demand  to  that  mattei-,  the  company  might  possibly 
have  complied  with  it.  But  he  has  asked  a  gi-cat  deal  more  than  he  is  entitled  to. 
We  think,  therefore,  that  we  ought  not  to  grant  him  the  costs  of  his  application. 

On  the  other  hand,  the  company  have  been  partially  in  the  wrong :  thej'',  therefore, 
must  bear  their  own  costs. 

Rule  accordingly. 

[499]    In  the  Matter  of  the  Cosiplaint  oi'  William  Adoli-iius  Maruiott  ahainst 
THE  London  ano  South  Western  Kailway  Company.     .Ian.  30,  1857. 

[S.  C.  26  L.  J.  C.  P.  154;  3  Jur.  N.  S.  493;  5  W.  R.  312.  Distinguished,  In  re 
Beadell  and  Eadern  Counties  Itaihmi/,  1 857,  2  C.  B.  N.  S.  5 1 0.  See  fFest  v.  Loivlon 
and  Kmth  JFv.^tem  liailwai/,  1870,  L.  R.  5  C.  P.  fi29,  632.] 

A  railway  company  made  arrangements,  at  one  of  their  stations,  with  A.,  the  pro- 
prietor of  an  onuiibus  running  between  the  station  and  K.,  to  provide  omnibus 
acconuuodation  for  all  passengers  Ijy  any  of  their  trains  to  and  from  K.,  and  allowed 
A.  the  exclusive  privilege  of  driving  his  vehicle  into  the  station-yard  for  the  ])urpose 
of  taking  up  and  setting  down  passengers  at  the  dooi-  of  the  booking-office  : — Held, 
that,  in  the  absence  of  special  circumstances  shewing  it  to  be  reasonable,  the 
granting  of  such  exclusive  privilege  to  one  proprietor,  and  refusing  to  grant  the 
like  facilities  to  another  who  also  bi'ought  pas.sengers  from  K.  as  well  as  from  other 
places  beyond,  was  a  breach  of  the  prohibition  against  the  granting  of  undue  and 
unreasonable  preferences,  contained  in  the  17  &  18  Vict.  c.  31,  s.  2. 

ti>uain,  on  a  former  day  in  this  term,  on  behalf  of  William  Adolphus  Marriott, 
oliUiined  a  rule  calling  upon  the  London  and  South  Western  ixailway  Coinjiany  to 
show  cause  why  a  writ  should  not  issue  "injoiin'ng  them  to  admit  the  onuiibus  of  the 
said  W.  A.  Marriott  into  the  yard  of  the  Kingston  station  of  their  railway  at  all 
reasonable  times,  for  the  ptn-pose  of  forwarding,  i-eceiving,  and  delivci-ing  traffic  upon 
and  from  their  said  railway,  and  in  the  .same  mainici'  ancl  to  the  same  extent  as  other 
public  vehicles  of  a  similar  description  are  admitted  into  the  said  yard  for  that 
purpose;"  and  why  the  said  comiiauy  should  not  -m-.I  in  compliance  with  the  Kailway 
and  Canal  Traffic  Act,  1854. 

The  rule  was  moved  upon  the  affidavits  of  the  applicant  himself,  of  his  driver', 
liis  attorney,  and  of  a  gentleman  who  \v;is  a  fi-e(|Uent  passenger  by  the  apjjlicant's 
onuiibus. 

The  applicant  in  his  aMidavit  stated  that  he  was  the  owner  and  proprietor  of  a 
certain  omnibus  running  from  Twickenham  st.ition  on  the  Kichniond  and  Windsur 
lino  of  railway  to  the  Kingston  station  on  the  London  and  Sciuth  Western  railway, 
and  that  the  said  onuiibus  commenced  running  on  the  27tli  of  October  last,  and  d.iily 
received  passengers  and  luggage,  and  also  goods  and  parcels  of  persons  not  passengers, 
and  forwarded  the  same  fioin  the  said  Twickenham  station  and  intermediate  [000] 
places  by  his  omnibu.s,  and  delivered  the  same  at   the  s.iid  Kingston  station  for  the 
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purpose  of  being  conveyed  by  the  suid  London  and  South  Western  railway,  without 
any  hindrance  or  molestation  on  the  part  of  the  said  London   and  South   U  estern 
Railway  Company  or  their  servants,  from  the  said  27th  of  October  up  to  Saturday 
the  loth  of  November  last:  That  the  said  Kingston  station  is  surrounded  by  a  large 
yard  inclosed  by  a  bi-ick  wall  on  the  south  side,  the  Railway  Tavern  on  the  north  side, 
and  by  an  iron  railing  on  the  west  side  or  front  thereof,  which  iron  railing  has  three 
sets  of  double  gates  for  the  ingress  and  egress  of  carriages  and  vehicles  bringing  trattie 
to  the   Kingston   station  ;  and  the  said  station  is  approacheil   by   carriages  passing 
through  the  said  gates  and  over  the  said  inclosed  yard  up  to  the  said  station,  and  in 
no  other  way  :  That,  on  several  occasions,  the  complainant's  omnibus  was  excluded 
from  the  said  yard  by  the  company's  servants,  and  on  one  occasion  his  passengers  in 
consequence  lost  the  train  :  That  the  said  yard  is  of  considerable  extent,  and  more 
than  suthcient  for  the  accommodation  of  all  the  public  and  private  carriages  using  the 
same,  and  taking  up  oi-  setting  down  and  delivering  passengers  and  luggage,  kc.  thei'C, 
to  be  forwarded  b}'  the  said  lailway  ;  and  the  said  yard  is  used  by  the  public  generally 
approaching  the  said  Kingston  station  either  on  foot  or  in  cairiages  public  or  private 
for  the  purpose  of  forwarding  passengei-s  and  luggage,  goods,  and  parcels  by  the  said 
railway,  without  anv  hindrance  or  molestation  on  the  part  of  the  companj',  and  such 
yard  has  been  so  used  by  the  public  for  several  years  without  the  gates  being  ever 
closed  ;  That  there  is  a  public  coach  running  dail}-  from  Ilorsley  and  Leatherhead  to 
the  Kingston  station,  for  the  conveyance  of  passengers  and  luggage,  goods  and  parcels, 
from  Hoi'sley,  Leatherhead,  and  intermediate  places,  to  the  Kingston  station,  to  be 
forwarded  by  the  said  railway,  and  also  for  [501]  the  conveyance  of  passengeis  from 
the  Kingston  station  to  those  places  ;  and  such   coach   delivers  and   takes  up  such 
traftic  as  afoi'esaid  at  the  said  Kingston  station,  and  passes  through  the   said  iron 
gates,  and  over  the  said  yard,  for  that  purpose,  without  any  hindrance  or  molestation 
on  the  part  of  the  company  or  their  servants,  and  has  flone  so  for  a  long  space  of  time  ; 
that  there  is  also  an  omnibus  running  from  the  old  town  of  Kingston-upon-Thames  for 
the  conveyance  of  passengers,  luggage,  &c.,  therefrom  to  the  Kingston  station,  and 
vice  versa,  which  omnibus  runs  to  some  of  the  up  and  downi  trains  stopping  at  the 
Kingston  station  in  the  course  of  the  day,  and  clelivers  and  takes  up  such  ti-affic  as 
aforesaid  at  the  said  Kingston  station,  and  passes  through  the  said  iron  gates,  and 
over  the  said  yard,  for  that  purpose,  without  any  hindrance  or  molestation  on  the 
part  of  the  companj'  or  their  servants,  and  has  done  so  for  a  long  space  of  time, 
recei'ving  from  the  company  pecuniary  and  other  assistance  and  accommodation  ;  and 
that  the  complainant's  omnibus  is  the  only  carriage  or  vehicle,  public  or  private,  that 
is  ever  hindered  or  molested  in  its  approach  to  the  said  Kingston  station  for  the 
purpose  of  delivering  and  taking  up  passengers,  luggage,  &c.,  thereat,  and   that  is 
refused  admittance  into  the  yard  for  that  purpose :  That  the  complainant's  omnibus 
has  continued  running  to  and  from   the  Kingston  station  daily  fiom   the   15th  of 
November  last  down   to  the   present  time,   and  the   company's  servants    upon   his 
approach  invariably  closed  the  gates  of  the  yard,  and  the  passengers  were  obliged 
to  get  out  and  walk  with  their  luggage  from  the  gates  to  the  station,  a  distance  of 
about  seventy-tive  feet,  to  their  great  inconvenience  and  annoyance  :  That  the  com- 
plainant's omnibus  was  a  great  convenience  and  accommodation  to  passengers  residing 
at  Twickenham,  Teddington,  Hampton  Wick,  and  Kingston,  and  intermediate  places, 
— more  particularly  to  Teddington  and  PLimpton  Wick,  [502]  in  which  lattei-  place 
were  se\'eral  residents  who  were  constiint  passengers  by  the  I'aihvay  to  and  from  the 
Kingston  station,  and  holders  of  season-tickets,  and  who  travelled  constantly  by  the 
complainant's  omnibus  to  and  from  the  said  station,  being  taken  up  and  set  down 
thereby  at  their  own  residences  or  immediately  adjoining  thereto,  the  complainant's 
omnibus  being  the  only  mode  of  conveyance  from  Twickenham,   Teddington,  and 
Hampton  M'ick  to  and  from  the  said  Kingston  station.     The  affidavit  then  proceeded 
to  set  out  a  correspondence  which  the  complainant  had  had  with  the  secretary  of  the 
company  upon  the  subject  of  his  exclusion  from  the  station  j'ard,  in  the  course  of 
which  snch  exclusion  was  attempted  to  be  justified  by  the  company  on  the  ground 
that  the  station  yard  was  their  private  property,  and  that  they  were  of  opinion  that 
the  rival  onuiibus  above  referred  to  afforded  ample  accommodation  to  the  public  :  and 
it  concluded  with  a  general  allegation  "  that  the  company,  by  reason  of  their  closing 
the  gates  of  the  yard  of  the  said  station  against  the  complainant's  omnibus  as  afore- 
said, did  not  afford  him  such  reasonable  facilities  for  the  receiving  and  forwarding  and 
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delivering  of  traffic  upon  and  from  their  said  railway  as  he  was  entitled  to  ;  and  that 
the  company  made  and  gave  an  undue  and  uiucasonalile  preference  and  advantage  to 
and  in  fa\our  of  the  rival  omniiius  and  the  other  pnhlie  coaches  and  vehicles  going  to 
and  from  the  said  Kingston  station,  by  allowing  them  free  access  to  the  yard  of  such 
station  and  refusing  him  admittance  thereto  ;  and  that  they  thei'ehy  subjected  him 
and  the  traffic  conveyed  by  his  said  omnilins  to  an  undue  and  unreasonable  prejudice 
and  disadvantage." 

The  above  affidavit  was  confirmed  in  all  matei'ial  particulars  l)y  that  of  the  driver 
of  the  complainant's  omnibus  ;  and  the  affidavit  of  the  complainant's  attorney  stated 
a  refusal  on  the  [)art  of  the  company  to  afford  him  [503]  the  accommodation  which  he 
(the  deponent)  had  demanded  of  them  on  his  behalf. 

The  affidavit  of  I-J.  ^^'.  Jjack,  a  I'esident  at  Hampton  Wick,  and  a  constant  traveller 
by  the  I'aihvay  to  and  from  the  Kingston  and  Waterloo  stations,  stated  that  the 
deponent  had  for  some  time  past  been  in  the  habit  of  travelling  by  an  omnibus 
belonging  to  Marriott,  running  from  the  Twickenham  station  on  the  Kiclimond  and 
Windsor  line,  through  Hampton  Wick,  to  the  Kingston  station  ;  that  such  omnilms 
was  a  ver^'  great  convenience  to  the  deponent  and  the  residents  in  Hampton  ^\'ick 
generally,  as  it  was  the  only  public  conveyance  existing  for  passengers  and  traffic 
from  Hampton  Wick  to  the  sairl  Kingston  stiition  ;  that,  on  the  17th  of  November 
last,  the  deponent  was  proceeding  in  the  said  omnibus  to  the  Kingston  station,  for  the 
purpose  of  travelling  by  the  railway  to  London,  and,  on  the  said  omnibus  appi'oaching 
the  Kingston  station,  the  gates  forming  the  means  of  ingress  into  the  yard  of  the 
station  were  closed,  and  the  servants  of  the  company  refused  to  admit  the  said 
omnibus  into  the  said  yard  for  the  pui'pose  of  delivering  the  passengers,  luggage,  and 
parcels  carried  thereby,  and,  in  conseipience  of  the  delay  and  confusion  caused  by 
such  conduct  on  the  part  of  the  said  servants  of  the  company,  the  deponent  lost  the 
train,  whereby  he  was  greatlj'  damaged  and  inconvenienced  ;  that  this  conduct  on 
the  part  of  the  servants  of  the  company  had  been  persisted  in  on  several  occasions, 
to  the  great  inconvenience  of  the  deponent  and  other  parties  passengers  by  the  said 
omnil)US,  and,  from  the  fact  of  the  outer  gates  of  the  yard  of  the  said  station  being  at 
a  distance  of  about  seventy-five  feet  from  the  station,  passengers  by  the  said  omnibus 
were  greatly  annoyed  and  inconvenienced  ;  and  that  this  inconvenience  was  greatly 
increased  by  rainy  weathei',  and  more  particidarly  so  in  the  case  of  females. 

[504]  The  case  of  Barker,  Apj).,  The  Midland  Cimnties  Railway,  lies-jy.,  18  C.  B.  46, 
was  referred  to. 

Bovill,  Q.  C,  and  Hawkins  shewed  cause,  principally  upon  the  affidavits  of 
Aiehiliald  Scott,  the  traffic  manager  of  the  South  Western  Railway  Company,  and 
John  I)uiiman,  the  inspeetoi' of  police  at  the  Kingston  station.  The  affidavit  of  Mr. 
Scott  stated,  that  the  station  yard  and  approaches  at  the  Kingston  station  were  the 
property  of  the  company,  suliject  only  (as  to  a  portion  of  it)  to  a  right  of  way  on  foot 
and  on  horseback,  and  with  or  without  carriages  or  hoises,  and  for  all  purposes,  in, 
ovei',  through,  across,  or  along  the  same,  for  the  present  and  all  future  occupiers  of 
the  Southampton  Railway  Hotel  and  his  and  theii'  customers,  servants,  and  agents, 
and  all  persons  going  to  and  from  the  said  hotel,  and  the  garden,  stables,  and  other 
premises  held  and  occu])ied  therewith,  for  the  proper  and  complete  enjoyment  of  the 
said  iiotel  and  premises :  That  the  complainant  did  not,  before  commencing  to  run 
his  omiu'bus,  ask  peinii.ssion  to  enter  the  station  j'ard  with  his  omnibus  :  That  the 
directors  of  the  company,  after  consultation  and  due  considiiiation  of  all  the  circnni- 
stances,  not  being  willing  to  allow  the  conii)lainant's  omnibus  to  enter  the  yai'd,  gave 
instructions  to  their  scivants  to  e.vchide  him:  That  it  is  h'ghly  necessary  for  the 
proper  working  and  management  of  the  traffic  u])on  the  said  railway,  and  for  the 
avoidance  of  discomfort  and  iMcon\enience  to  the  y)assengers  travelling  u|)on  tiie  said 
railway,  that  the  admission  of  |)ublic  conveyances  to  the  stations  of  the  company,  and 
their  proper  regulation  while  in  the  station  yards,  should  be  under  the  entire  control 
of  the  company  and  their  officers,  for  the  purpose  of  enabling  the  company  to  regulate 
the  charges  to  be  made  by  the  proprietors  of  the  said  ()ui)lic  conveyances,  and  for 
preventing  unseemly  rivalry  between  such  proprietors  of  ()ublic  conveyances,  to  the 
aini(jy-[505]  nnec  of  the  passengers  travelling  u]K)n  the  railway,  and  that  this  control 
is  particularly  needed  at  the  Kingston  station,  not  only  from  its  viciiuly  to  London, 
and  the  number  and  respectability  of  its  inhabitants,  but  also  from  its  (jioximity  to 
Kpsom  race-couise,  and  the  necessity  of  duly  regulating  the  great  increase  of  trallio 
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to  and  from  the  said  station  at  the  periodical  occurrence  of  such  races  :  That  there 
had  been  from  time  to  time,  and  there  was,  an  omnibus  running  between  the  said 
Kingston  station  and  Kingston  and  Xorbiton,  of  which  one  John  Williams  was  the 
proprietor :  That  the  omnilius  accommodation  at  the  Kingston  station  provided  by 
Williams  was  ample  and  sufficient  for  all  the  present  traffic  to  and  from  the  said 
station  :  That,  by  the  terms  of  an  arrangement  made  between  the  company  and 
AVilliams,  the  latter  was  bound  to  find  and  provide  any  additional  omnibus  or 
omnibuses  to  run  to  and  from  the  said  Kingston  station  as  should  be  required  to 
accommodate  the  traffic  to  and  from  that  st<ition  and  its  vicinity  :  That  no  complaint 
liad  been  made  of  the  deficiency  or  insufficiency  of  the  present  omnilius  accommoda- 
tion at  the  Kingston  station  ;  That  AVilliaras  did  not  receive  any  pecuniary  or  other 
assistance  and  accommodation  from  the  company  in  working  his  omnibus  :  That  the 
complainant  formerly  worked  the  said  omnibus  to  and  from  the  said  Kingston  station 
and  Norbiton,  as  the  same  is  now  worked  by  Williams  ;  That  the  said  omnibus  so 
started  by  the  complainant,  so  far  as  it  runs  between  Kingston  station  and  Kingston, 
is  not  required  for  public  accommodation  so  far  as  respects  Kingston  or  Norbiton  or 
any  place  between  Kingston  and  Norbiton  and  the  said  station  :  That,  so  far  as  the 
complainant's  omnibus  ran  from  Twickenham  station,  on  the  Richmond  and  Windsor  line, 
to  the  Kingston  station,  it  was  in  competition  with  the  traffic  of  the  London  and  South 
Western  Railway  Company  to  and  from  Twickenham  station,  and  was  not  required  for 
public  accom-[506]-modation  :  That  the  deponent  verily  believed  that  the  saicl  omnibus 
was  started  Ijy  the  complainant  to  run  between  the  Twickenham  and  Kingston  stations, 
not  for  the  bona  fide  purpose  of  providing  better  or  more  extended  accommodation  for 
the  public  and  passengers  travelling  upon  the  said  London  and  South  Westei'n  I'ailwaj'' 
to  and  from  the  said  stations  respectively,  but  for  the  purpose  of  annoying  the  company 
and  ^Mlliams,  and  interfering  with  the  traffic  upon  the  said  railway,  and  of  the  said 
omnilms  of  Williams.  The  affidavit  then  went  on  very  irrelevantly  to  allege  that 
the  complainant  was  a  very  ill-regulated  and  troublesome  fellow,  and  that  therefore, 
and  for  other  reasons,  the  directors  "  were  not  disposed  to  grant  him  any  favour  or 
indulgence.' 

The  affidavit  of  Dudman  stated,  amongst  other  things,  that  the  deponent  had  the 
superintendence  of  the  porters  at  the  Kingston  station  ;  that,  to  the  best  of  his  lielief, 
the  porters  at  that  station  carried  the  luggage  and  parcels  of,  and  attended  upon,  the 
passengers  arriving  by  the  complainant's  omnibus  in  the  same  way  and  to  the  same 
extent  as  they  carried  the  luggage  and  parcels  of,  and  attended  upon,  the  other 
passengers  airiving  at  the  Kingston  station  )\v  any  other  omnibus  or  public  or  pri\ate 
conveyance;  and  that,  so  far  as  he  was  aware,  no  goods  had  ever  been  brought  l)y 
the  said  omnibus  to  the  Kingston  station  for  carriage  on  the  said  railway,  other 
than  the  luggage  of  passengers,  and  small  paix-els  ;  and  that  no  complaint  had  ever 
been  made  to  the  deponent  by  any  passengers  tra\'elling  upon  the  said  railway  to 
and  from  the  Kingston  station,  of  the  insufficiency  of  the  omnibus  accommodation 
provided  at  the  station  ;  and  that,  in  the  judgment  of  the  deponent,  the  omnibus 
worked  by  Williams  to  and  from  the  said  station  and  Kingston  and  Xorbiton,  aftbrded 
ample  accommodation  for  all  passengers  and  traffic  to  and  from  the  said  station  and 
Kingston  and  Norbiton. 

[507]  Several  other  affidavits  were  produced,  which,  besides  containing  a  vast 
deal  of  irrelevant  matter,  reiterated  in  every  conceivable  shape  the  denial  that  any 
passenger  had  sustained  or  could  sustain  inconvenience  or  annoyance  from  any  want 
of  attention  or  accommodation  at  the  station  ;  and  one  of  them  gave  the  particulars 
of  a  pugilistic  contest  which  had  occui'red  at  the  gates  of  the  station,  between  the 
di'iver  of  Williams's  omnibus  and  the  conductor  of  Marriott's,  and  which  I'csulted  in 
the  fracture  of  the  conductor's  leg.  Williams  also  made  an  affidavit  vehenientlj' 
protesting  that  his  conveyance  gave  the  public  all  the  accommodation  that  could  be 
desired,  and  that  there  was  not  throughout  the  year  moi'e  than  sufficient  traffic  to  and 
from  the  Kingston  station  to  alTord  a  fair  remuneration  to  one  omnibus. 

The  above  affidavits  having  been  lead, 

Lush,  on  behalf  of  the  complainant,  pioposed  to  file  additional  affidavits  in  answer 
to  "new  matter''  therein  containetl.  The  affidavits  so  proposed  to  be  tiled  were  those 
of  four  inhabitants  of  Hampton  Wick  and  four  of  Kingston,  complaining  of  incon- 
venience which  they  had  sustained  from  the  conduct  pursued  towards  Marriott  by 
the  company. 
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Bovill,  foi-  the  company,  objected  that  these  affidavits  were  not  in  answer  to  new 
matter,  l)iit  niei-ely  contained  allegations  contirmatoiy  of  the  matters  already  stated 
in  the  affidavits  npon  which  the  I'lile  was  moved. 

The  Court  seemed  to  think  that  the  atiidavits  ought  not  to  be  received  ;  but  it 
became  unneces.sarv  formally  to  decide  the  point.  The  affidavits,  iiowever,  were 
handed  in,  and  tiled. 

Bovill  and  Hawkins  proceeded  to  shew  cause.  This  [508]  is  a  question  of  serious 
importiince  to  railway  companies  ;  for,  if  Mr.  Mai-riott  can  insist  upon  driving  his 
omnibus  into  the  station  yard  of  the  South  Western  Railway  Company  at  Kingston, 
what  is  to  prevent  every  Paddington  omnibus  from  being  driven  into  the  station  of 
the  Great  Western  railway  to  ply  for  ])assengers?  Seeing  that  competition  must 
necessarily  be  pi-oductive  of  confusion  and  riot,  the  company  have  thought  fit  to  make 
arrangements  with  Mr.  Williams  to  provide  sufficient  accommodation  by  means  of 
omnibuses  for  pa.ssengers  coming  to  and  going  from  the  railway.  [Cockburn,  C.  •!. 
According  to  your  affidavits,  the  company  piovides  that  sort  of  accommodation  for 
the  people  of  Kingston  and  Xorbiton  only  ;  whereas,  it  appears  that  there  are  persons 
who  come  from  Twickenham  and  Hampton  Wick  whose  sole  reliance  must  be  on 
Marriott's  omnibus.  The  avowed  object  of  exx'luding  Marriott  is,  to  avoid  competi- 
tion, which  is  generally  supposed  to  be  beneficial  in  all  other  matters.  It  may  be 
that  the  company  would  not  be  bound  to  admit  all  vehicles  of  this  description  ;  but 
here,  it  seems,  they  e.xclude  all  but  one.  Cresswell,  J.  The  words  of  the  statute 
are,  "undue  or  unreasonable  preference,"  or  "undue  or  unreasonable  prejudice  "  (a)'. 
If  the  wants  of  the  puljlic,  or  the  convenience  of  the  company,  make  it  desirable  to 
admit  or  to  exclude  omnibus  A.  or  omnibus  B.,  it  may  be  that  they  would  be  justified 
in  so  doing.]  AVilliams  being  luider  the  more  immediate  control  of  the  company,  a 
preference  is  given  to  him,  in  retui'n  for  his  undertaking  to  secure  ample  accommoda- 
tion for  the  public.  [Cresswell,  J.  That  is  granting  him  a  monopoly  for  certain 
considerations.  Unless  you  can  shew  that  it  is  reasonable,  with  reference  to  the 
safety  of  the  public  and  the  maintenance  of  order  in  the  station,  you  are  directly 
within  the  prohil]ition  of  the  statute  [509]  against  the  giving  "any  undue  or 
unreasonable  preference  or  advantage  to  or  in  favour  of  any  particular  person  or 
company."]  It  is  sworn  that  there  never  has  been  any  complaint  of  want  of 
accommodation  on  the  part  of  the  company.  [Cresswell,  J.  Suppose  there  is  not 
any  want  of  accommodation, — how  does  it  appear  that  the  admission  of  the  com- 
plainant's omnilius  would  impo.se  any  undue  or  unnecessary  trouble  or  incouvenieiice 
upon  the  company  !]  The  affidavits  shew  that  in  one  instance  at  least  serious  mi.schief 
has  resulted  from  the  rivalry.  [Cresswell,.!.  Kather  from  the  e.xclusiou  of  Marriott.] 
It  is  submitted  that  it  is  not  uni'casonable  for  the  company  to  do  as  they  have  done, 
inasmuch  as  it  tends  to  secure  a  I'cgular  and  unfailing  accommodation  to  the  public. 
[Cockburn,  C.  J.  How  does  it  appear  that  the  pulilic  will  be  better  served  bj'  con- 
fining the  facilities  to  one  individual  than  by  open  competition  I  l<]very  monopoly 
might  be  upheld  upon  the  same  grounds  as  you  suggest.  Cresswell,  J.  Vou  do  not 
shew  that  any  other  person  besides  Williams  and  Marriott  wishes  to  drive  his  omnibus 
into  the  station.]  Are  the  company  to  have  no  power  to  make  regulations  giving 
an  advantage  to  one  who  contracts  with  them,  and  for  their  iwlvantage,  to  supply 
accommodation  at  all  times  to  the  public?  They  might,  if  so  minded,  e.xclude  every 
pul)lic  vehicle  from  their  ])remises.  [Cockburn,  J.  Then  they  would  possibly  not 
be  aiiording  rcasoualile  facilities  foi-  receiving  and  forwarding  the  traffic,  aTid  so  might 
fall  under  the  lash  of  the  other  branch  of  the  clause  "  (a)".  The  ol)j(;ct  is,  U>  acconnno 
date  the  public,  not  to  give  a  preference  to  Williams.  [Cockburn,  C-.  .J.  The  etl'ect 
is  so.  The  oidy  ((ucstion  is,  whether  there  is  a  (M)rrcsponding  benefit  to  the  public. 
I  see  none.] 

[510]   Lush  and  (^hiaiu,  in  sup|)ort  of  the  rule,  were  not  called  upon. 

CocKiiuiiN,  ('.  .1.  I  am  of  o|)inion  that  this  rule  must  be  made  absolute.  It 
seems  that  the  South  Western  Railway  Company  have  entered  into  an  ari'angemeut 
with  one  Williams,  whereby  they  admit  his  omnibus  to  the  door  of  the  sUition  at 
Kingston  for  the  purpose  of  letting  down  and  taking  up  passengers  and  thoir  luggage, 

(a)'  See  the  section,  ante,  p.  410. 

(a)'^  Ante,  p.  411.  As  U)  this,  see  the  observance  of  Cresswell,  .1.,  in  O.rlmic's  case, 
ante,  p.  493. 
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and  that  they  exclude  all  othei's.  The  effect  is,  that,  while  Williams  conveys  his 
passengers  coming  from  Kingston  and  Norbiton  to  the  dooi-  of  the  booking-office, 
Marriott's  passengers,  some  of  whom  come  from  Hampton  Wick  and  'I'wickenham,  being 
excluded  fiom  the  station  yaixl,  are  subjected  to  the  inconvenience  of  being  set 
down  with  their  luggage  in  all  weathers  at  the  gate,  which  is  about  seventy-five  feet 
distant  from  the  door  of  the  booking-ottice.  I  am  of  opinion  that  that  is  giving  an 
undue  and  unreasonable  preference  and  advantage  to  and  in  favour  of  Williams,  and 
brings  the  company  within  the  provisions  of  the  statute  in  question.  I  see  no  sutticient 
reason  why  this  prefei'ence  should  be  given  to  one  omnibus,  to  the  exclusion  of 
another.  I  can  veiy  well  understand  that  a  case  might  arise,  where,  by  reason  of  the 
linnted  extent  of  their  premises,  a  railway  company  might  be  justified  in  making 
arrangements  for  the  admission  of  a  certain  number  only  of  public  vehicles.  But 
nothing  of  the  kind  is  suggested  here.  It  is  said  that  the  arrangement  entered  into 
by  the  company  with  Williams  enaljles  them  to  secure  better  acconnnodation  for  the 
public.  But,  in  the  first  place,  the  company  do  not  shew  facts,  even  as  I'egards  the 
inhabitants  of  Kingston  and  its  vicinity,  whence  we  can  infei'  that  reasonable  accom- 
modation would  not  Ije  secured  at  least  as  well  without  this  arrangement ;  and,  in  the 
next  place,  assuming  that  it  may  be  a  convenient  arrangement  as  far  as  [511]  the 
Kingston  people  are  concei'ned,  it  does  not  apply  to  the  rest  of  the  public.  Looking 
at  all  the  circumstances,  it  does  not  appear  to  me  that  any  public  benefit  is  shewn,  to 
justify  the  course  pursued  by  the  company.  But,  on  the  contrary,  I  am  of  opinion, 
that,  as  the  result  of  the  arrangement,  the  balance  of  convenience  is  against  the  public, 
and  that  this  is  a  case  of  undue  and  unreasonable  preference  within  the  meaning  of  the 
statute,  without  any  corresponding  advantage  to  the  public  to  justify  it.  I  therefore 
think  the  rule  should  be  made  absolute  to  the  extent  of  enjoining  the  company  to 
admit  the  complainant's  omnibus  into  the  station  of  their  railway  at  all  reasonable 
times,  for  the  purpose  of  receiving  and  setting  down  passengers  and  good.s,  in  the  same 
manner  and  to  the  same  extent  as  other  public  vehicles  of  a  similar  description  aie 
admitted  into  the  yard  for  that  purpose.  But,  as  to  the  rest  of  the  rule,  that  which  is 
asked  is  too  vague,  and  should  be  omitted. 

Ckesswell,  J.,  I  am  of  the  same  opinion.  It  appears  to  me,  that,  liy  the  course 
pursued  by  the  companv  in  arbitrarily  excluding  Mari-iott's  omnilnis  from  the  station 
yard,  the  passengers  are  subjected  to  an  undue  inconvenience,  and  that  therefore  the 
rule  should  be  made  absolute. 

WiLLiAM.s,  J.  I  am  of  the  same  opinion,  though  I  should  have  thought  dift'erently 
if  it  were  to  be  taken,  that,  in  coming  to  this  conclusion,  we  must  lay  it  down  as  a 
general  rule  that  all  public  vehicles  have  a  right  to  enter  any  railway  station  for  the 
puipose  of  receiving  or  taking  up  or  setting  down  or  delivering  passengers  and  goods. 
The  present  case  is  decided  upon  its  own  special  circumstances. 

Gkowder,  J.  I  also  am  of  opinion  that  this  rule  [512]  should  be  made  absolute 
to  the  extent  stated  by  the  Lord  Chief  Justice,  on  the  ground  that  the  company,  by 
the  course  of  conduct  pursued  by  them  towards  the  complainant,  have  subjected  him 
and  his  passengers  to  a  greater  degree  of  inconvenience  than  the  passengers  by 
Williams's  omnibus  have  been  subjected  to.  For  instance,  all  passengers  who  come 
from  Teddington  and  Hampton  Wick  by  the  complainant's  omnibus  are  subjected  to 
the  inconvenience  of  being  set  down  at  the  gate  of  the  station  yard,  whereas  Williams's 
passengers  coming  from  Kingston  and  Norbiton  are  allowed  to  be  driven  into  the  yard 
and  up  to  the  door  of  the  booking-office.  That  is  clearly  giving  the  one  set  of 
passengers  an  undue  and  unreasonalilc  jjreference  and  advantage  ovei'  the  others,  and 
constitutes  one  of  those  cases  in  which  the  legislature  has  by  the  recent  statute 
authorised  us  to  interfere. 

Lush  asked  for  the  costs  of  the  application. 

Bovill,  Q.  C,  olijected  that  the  rule  did  not  ask  for  costs. 

Cresswell,  J.  If  the  rule  had  asked  for  the  costs,  I  do  not  know  that  we  should 
have  given  them,  under  the  circumstances.  But,  is  there  any  instance  of  costs  being 
given  where  they  are  not  asked  for  in  the  lule  ! 

Williams,  J.  Can  the  complainant  be  in  a  better  position  than  he  would  have 
been  in  if  the  rule  had  been  made  absolute  without  any  cause  shewn  ? 

Prentice,  Amicus  Curite,  mentioned  a  case  where  upon  a  motion  for  a  mandamus 
to  justices  under  Jervis's  Act,  11  &  12  Vict.  c.  44,  the  court  of  Queen's  Bench  a  [513] 
few  davs  ago  told  him  that  he  must  not  ask  for  costs  on  the  rule  nisi. 
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Cressweli,,  .].  It  will  be  well  for  Mr.  I'rcntice,  when  cause  is  shewn  against  that 
rule,  to  be  jji-epared  to  meet  an  argument  that  he  is  too  late  to  ask  for  costs  when  the 
rule  is  made  absolute. 

Bovill.  The  case  referred  to  is  totally  ditl'erent  from  the  present.  There,  the  act 
gave  the  court  a  statutable  power,  s.  5  providing,  "that,  if,  after  due  service  of  such 
rule,  good  cause  shall  not  be  shewn  against  it,  the  said  court  may  make  the  same 
absolute  with  or  without  or  upon  payment  of  costs,  as  to  them  shall  seem  meet." 

CocKBURN,  C.  J.  What  more  is  that  than  giving  the  court  the  power  it  has  in 
all  cases  to  gi\e  or  to  withhold  costs?  A  general  rule  of  practice  has  been  laid  riown, 
that  costs  shall  not  be  given  unless  they  are  asked  for  by  the  rule. 

Lusli.  The  motion  is  for  a  writ  of  injunction.  Upon  the  argument,  the  couit 
might  find  it  nccessaiy  to  refer  the  matter  to  an  engineer  or  barrister.  The  case 
diH'ers,  theiefore,  from  the  ordinary  case  of  a  motion  which  may  be  disposed  of  on 
cause  shewn.  If  costs  were  asked  for  on  the  motion,  they  could  only  l)e  the  costs  of 
the  rule,  and  not  costs  of  any  ulterior  proceedings. 

Crkshwell,  .1.  Why  not?  The  usual  way  of  asking  for  costs  is,  "together  with 
the  costs  of  and  occasioned  by  this  application."  In  Jl'insome's  cane,  ante,  p.  4.37,  costs 
wei'e  asked  by  the  rule. 

WiLLi.\MS,  J.  If  you  had  moved  the  rule  with  costs,  j'ou  would  have  incurred 
the  risk  of  paying  costs  in  the  [514]  event  of  its  being  discharged  ;  for,  though  the 
court  may  discharge  with  costs  a  rule  which  docs  not  ask  for  costs,  it  is  by  no  means 
a  matter  of  course  to  do  so. 

CocKBURN,  C.  J.  (aftei'  a  short  conference  with  the  rest  of  the  court).  Although 
the  powei'  to  give  costs  in  these  cases  arises  upon  the  statute,  we  think  it  is  better  to 
adhere  to  the  general  rule,  not  to  give  them  wheie  they  are  not  asked  for  Ijy  the  rule, 
unless  there  ai'e  special  circumstances. 

liule  absolute,  without  costs  («). 

[515]     Baker  v.  The  Bank  of  Australasia.    .Ian.  29,  1857. 

[S.  C.  2G  L.  J.  C.  P.  9;5 ;   Z  Jur.  N.  S.  187  ;  5  W.  K.  2.53.] 

A  bill  was  drawn  by  the  Melbourne  branch  of  the  Bank  of  Australasia  upon  their 
house  in  London,  in  favoin-  of  a  married  woman,  and  I'cmittcd  to  her  by  her  husl)and, 
and  duly  accepted  In'  the  ];ondon  house.  After  the  l>ill  had  been  so  accepted,  .and 
had  lieen  indoisefl  by  the  wife  for  value,  but  before  its  maturity,  the  husband  (who 
had  in  the  meantime  aii-ived  in  this  country)  gave  notice  to  the  bank  not  to  pay 
it,  his  wife  ha\ing  eloped.  The  bill  becoming  due,  and  the  1)ank  being  sued  by  the 
indorsee  : — Held,  not  a  case  for  an  interpleader, — defendants  having  an  interest  in 
the  subject>matter  of  the  suit,  and  the  question  whether  or  not  they  were  estopped 
from  contesting  the  payee's  right  to  indorse  not  being  one  which  could  be  trierl  in 
an  issue  between  the  plaintifi'  and  the  claimant. 

Coleridge,  on  a  former  day  in  this  term,  obtivined  an  interiilcadci  lulc,  under  the 
following  circumstances  : — 

The  Bank  of  Austialasia  carries  on  its  business  at  No.  4  Thieadncedle  Street, 
London,  having  branches  in  the  several  Australasian  colonies,  and,  amongst  others, 
one  at  Melbourne.  On  the  4th  of  August,  last,  a  bill  for  .541.  was  drawn  upon  antl 
directed  to  the  Bank  of  Australasia  in  Thieadnecdle  Street,  by  the  branch  l)ank  at 
Melbourne,  payable  thirty  days  after  sight  to  the  ordei'  of  Sarah  Ann  .\brahani  : 
which  bill  was  accepted  liy  the  said  Bank  of  Australasia  in  Threadneedle  Street  on 
the  21st  of  No\ember,  and  was  indorsed  by  S.uah  Ann  Abraham.  The  bill  when 
accepted  was  given  up  to  Sarah  Ann   Abraham,  the  payee.      A  few  da\'s  after  the  bill 

(a)  The  rule  was  drawn  up  as  follows  : — "  It  is  ordered  that  a  writ  of  injunction 
do  issue  against  the  said  London  and  South  Western  K'ailway  Comp.iny,  injoining 
them  to  admit  the  omnil)U.s  of  the  .said  WiUi.iTn  Adolphus  Marriott  into  the  yard  of 
the  Kingston  station  of  their  railway  at  all  reasonable  times,  for  the  purpo.se  of 
forwarding,  receiving,  and  delivering  traffic  upon  .and  from  their  said  railway,  and 
in  the  same  manner  and  to  the  same  cvtcnt  as  other  public  veliielos  of  a  similar 
description  are  admitted  into  the  saiil  yard  for  tli.U  purpose." 
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had  l)een  accepted,  a  person  called  at  the  office  of  the  bank  in  Threadneedle  Street, 
who  represented  himself  to  be  the  husband  of  the  said  Sarah  Aim  Abraham,  the 
payee,  and  stated  that  he  had  lemitted  the  said  bill  to  her  from  Melbourne,  in  a 
letter,  and  that  he  had  arrived  in  Jjondon  shortly  after  the  ]-eceipt  of  the  l>ill  by  her, 
and  found  her  co-habiting  with  another  man  ;  and  that  he  had  called  in  consequence 
at  the  ottice  to  stop  payment  of  the  bill.  A  written  notice  to  the  same  effect  was 
subsequently  served  upon  the  bank.  On  the  bill  becoming  due,  viz.  on  the  ■24th  of 
December,  it  was  duly  presented  at  the  bank  for  payment,  and  refused,  and  notice 
thereof  was  given  to  Abraham's  attorney.  On  the  6th  of  December,  a  demand  of 
payment  was  made  upon  the  bank  by  an  attorney  on  behalf  of  one  William  Baker, 
[516]  who  was  represented  to  be  the  holder  thereof;  and  on  the  30th  the  bank  was 
sei'ved  with  a  writ  of  summons,  and  with  a  declaration  on  the  8th  instant. 

The  alhdavit  upon  which  the  motion  was  founded,  after  setting  forth  the  above 
facts,  stated  that  the  bank  were  threatened  with  proceedings  at  the  suit  of  Aliraham 
if  they  paid  the  amount  of  the  bill  to  Baker,  and  negati\ed  collusion. 

liegan  v.  Scrk,  9  Dowl.  P.  C.  193,  was  referred  to. 

Prentice  shewed  cause  on  behalf  of  Baker,  upon  an  affidavit  alleging  that  he  was 
the  bona  fide  holder  of  the  bill  for  value,  ha\'ing  discounted  it  for  the  payee  on  the 
■22nd  of  November  last,  who  then  indorsed  it  to  him  ;  that  he  took  the  bill  upon  the 
faith  of  the  defendants'  acceptance,  and  in  the  bona  fide  belief  that  Sarah  Ann 
Abraham,  the  payee  thereof,  had  authority  to  indorse  it;  and  that  there  was  no 
collusion,  agreement,  or  understanding,  either  directly  or  indirectly,  between  the  said 
Sarah  Ann  Abraham  and  himself,  or  between  any  othci  person  acting  on  hei  behalf 
and  himself,  in  reference  to  the  bill.  This  clearly  is  not  a  case  for  relief  under  the 
interpleader  act.  A  defendant  is  only  entitled  to  call  upon  the  plaintitt'  and  a  third 
party  to  interplead,  where  he  can  shew  by  affidavit  "  that  he  does  not  claim  any 
interest  in  the  subject-matter  of  the  suit."  Here,  the  defendants  do  claim  an  interest 
in  the  subject-matter.  [Cockliurn,  C.  J.  They  are  interested  only  to  the  extent  of 
seeing  that  they  pay  the  money  to  the  right  person.]  This  is  a  case  of  contract : 
and  there  are  many  authorities  to  shew  that  it  is  not  within  the  act.  Thus,  in  Grant 
v.  Fry,  4  Dowl.  P.  C.  135,  it  was  held  that  a  contested  claim  to  a  reward  advertized 
for  the  apprehension  of  a  felon,  cannot  be  made  the  subject  of  a  motion  under  the  act. 
So,  in  Neiufmi  v.  Moody,  7  Dowl.  P.  C.  582,  it  was  held,  that,  where  a  party  has  given 
a  promissory  [519]  note  for  money  due  by  him  and  which  is  deposited  with  a  third 
person  foi'  the  lienefit  of  a  creditor,  and  an  action  is  brought  upon  it  by  the  trustee, 
it  is  no  ground  for  obtaining  relief  under  the  interpleader  act,  that  an  action  is 
anticipated  at  the  instance  of  the  creilitor :  and  Coleridge,  J.,  observed, — "It  cannot 
be  said  that  the  defendant  '  does  not  claim  any  interest  in  the  subject-matter  of  the 
suit "  It  is  a  matter  of  interest  to  him  to  know  to  whom  he  is  to  pay  the  money." 
Again,  in  James  v.  Prikhard,  7  M.  &  W.  210,  the  defendant,  having  Ijought  a  rick  of 
hay  from  the  plaintiff  (who  was  the  executor  de  son  tort  of  M.  S.),  before  pa3nnent  of 
the  pi'ice  received  notice  from  a  third  party  stating  that  he  was  administrator  of  M.  S., 
and  demanding  payment  of  the  sum  for  which  it  had  been  sold  :  the  defendant  being 
subsequently  sued  by  the  plaintiff  for  the  price  of  the  hay, — it  was  held  that  he  was 
not  entitled  to  relief  under  the  interpleader  act.  And  in  Dalton  v.  The  Midland 
Railway  Company,  12  G.  B.  458,  an  action  having  been  brought  by  A.  against  a  rail wa}' 
company  to  recover  dividends  due  upon  certain  consolidated  stock  of  the  companj', 
and  B.  claiming  to  he  the  registered  proprietor  of  the  stock  in  respect  of  which  the 
dividends  were  sought  to  be  recovered  by  A., — it  was  held  that  the  company  were 
not  entitled  to  relief  under  the  interpleader  act.  Turner  v.  The  Mayor,  &c.  of  Kendal, 
13  M.  &  W.  171,  is  an  authority  to  the  same  eifect.  Besides,  it  is  clear,  upon  the 
facts  disclosed  on  the  affidavits,  that  the  bank  can  have  no  defence  to  this  action  ;  for, 
they  are  estopped  from  contending  that  Sarah  Anne  Aliraham,  in  whose  favour  the 
bill  was  drawn  by  their  branch  liank  at  Melbourne,  had  no  authority  to  indorse  : 
Smith  V.  Marsaek,  6  C.  B.  486  ;  Halifax  v.  Lye,  3  Exeh.  446,  6  D.  &  L.  424  ;  Byles 
on  Bills,  7  th  edit.  p.  171. 

Bushby,  for  the  claimant,  submitted  that  the  authoiity  [520]  of  the  wife  to  indorse 
the  bill  was  revoked,  and  that  the  bank  had  no  answer  to  his  claim.  It  appeared  from 
his  affidavit  that  he  ai-i'ived  in  England  on  the  23rd  of  November,  and  on  the  follow- 
ing morning,  having  discovered  his  wife's  infidelity,  gave  notice  to  the  l)ank  not  to 
pay  the  bill. 
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Coleridge,  in  support  of  the  lule.  No  doubt,  the  authority  of  a  wife  to  indorse 
may  he  revoked  ;  and  it  was  so  here.  The  drawer  of  a  bill  liy  aeeepting  it  only  admits 
what  appears  upon  the  face  of  it.  Coekliurn,  C.  J.  Have  you  any  authority  to  shew 
that  this  is  a  case  within  the  statute!]  The  case  of  Regan  v.  ^crle,  9  Dowl.  193,  is 
an  authority  for  that.  Theie,  actions  were  commenced  by  two  persons  claiming  to 
be  the  lawful  owners  of  a  bill  of  exchange,  against  the  acceptor :  and  an  issue  was 
directed  to  try  who  was  lawfully  entitled  to  recover  on  the  liill,  and  the  acceptor  was 
relieved  from  all  claim  in  respect  of  costs, — on  his  bringing  the  amount  of  the  bill  into 
court.  [Cockburn,  C.  J.  The  question  does  not  seem  to  have  been  raised  there.]  It 
may  be  conceded  that  a  party  cannot  obtain  lelief  under  the  intei'pleader  act,  where 
he  has  contracted  a  personal  liability  to  either  of  the  contending  parties :  I'alomi  v. 
Campbdl,  12  M.  &  AV.  277, — following  the  rule  in  equit}',  as  laid  down  in  Urmvdiay  v. 
Thonilwi,  2  Mylne  \k,  K.  1.  [Crowder,  J.  Is  not  the  acceptance  of  a  bill  a  contract 
to  pay  the  amount  to  the  holder  !]  In  one  sense  it  undoubtedly  is.  [Cockburn,  C.  J. 
What  form  of  issue  do  you  propose  ^  Whether  or  not  the  plaintilV  had  a  right  to  be 
the  holder  of  the  bill.  [Cresswell,  J.  It  may  be  that  the  plaintiff  may  l)e  entitled  to 
be  the  holder  of  the  l)ill,  and  yet  the  defendants  may  be  liable  to  pa\^  the  amount  to 
the  claimant.  Crowder,  J.  The  (juestion  of  estoppel  could  not  be  tried  in  an  issue 
between  the  claimant  and  the  present  plaintiff'.]  It  is  in  the  discretion  of  the  court  to 
[521]  grant  an  issue  or  not.  [Cresswell,  J.  We  have  no  discretion  to  grant  an  issue, 
iniless,  as  my  Brother  Crowder  suggests,  it  be  to  try  the  very  question  between  the 
party  seeking  to  interplead  and  the  original  party.]  In  Orcllin  v.  Lcyland.  6  Jurist, 
73.3,  a  sum  of  money  had  been  deposited  by  the  plaintiff' while  sole  with  the  defendants, 
who  were  bankers,  and  the  latter  were  afterwards  served  with  notice  by  one  M'Gill 
that  the  plaintiff'  was  married  to  him,  and  that  they  were  not  to  pay  over  the  money 
to  her:  the  plaintiti' disputed  the  marriage;  and  the  court  of  (L)ueen's  Bench  held  that 
the  ciise  was  within  the  interpleader  act.  In  Frost  v.  Ilaijwurd,  12  Law  Journ.,  Exch. 
242,  an  action  having  been  brought  by  the  assignees  of  a  banki'upt  against  a  bankei-, 
to  recover  money  deposited  with  him  b}'  the  bankrupt,  and  the  bankrupt  claiming 
the  money  as  trustee  of  a  marriage  settlement,  alleging  it  to  be  part  of  the  trust-fund, 
the  court  on  an  interpleader  rule  directed  an  issue  Ijetween  the  banki'upt  and  his 
assignees,  to  try  whethei'  the  money  was  pai't  of  the  trust-fund  or  not.  [Cresswell,  J. 
The  argument  on  the  other  side  is,  that  the  bank  contracted  to  pay  the  money  to  the 
order  of  Mrs.  Abi'aham.  Ci-owder,  .1.  In  Predwick  v.  Marshall,  5  M.  Si  P.  513, 
7  Bingh.  .D(i.5,  4  C.  &  P.  .594,  it  was  held  that  the  inflorsement  by  a  married  woman, 
with  her  husband's  assent,  of  a  bill  drawn  by  her,  is  binding  upon  him,  and  will  pass 
the  interest  in  the  bill  to  the  iridorser,  so  as  to  enable  him  to  sue  the  acceptor.] 

CocKiUTKN,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  It  is 
unnecessary  to  determine  on  the  present  occasion  whether  or  not  this  is  a  case  within 
the  ;ict.  It  is  enough  for  us  to  say  that  it  is  one  in  which  we  ought  not  to  interfere. 
It  is  impossible  to  frame  an  issue  between  the  pai'tics  who  are  called  upon  to  inter- 
plead, in  which  the  real  question  coulfl  be  tried,  [522]  viz.  whether,  the  drawers  of 
the  bill  having  drawn  it  in  favour  of  Mrs.  Abi-ahani,  the  acceptors  (who  are  identiffed 
with  the  drawers)  are  estopped  fi'om  denying  her  right  to  indorse.  That  is  a  grave 
question,  which  ought  to  be  decided  in  such  a  manner  as  that  the  opinion  of  a  court 
of  error  could  be  tiiken  upon  it;  otherwise  great  injustice  might  bo  done. 

CliKSSWKbL,  J.  I  am  of  the  same  opinion.  There  is  a  good  deal  of  authority  for 
saying  that  this  case  is  not  within  the  act.  The  recital  in  s.  I  shews  that  the  act  was 
intendid  for  the  relief  of  persons  who  are  sued  without  having  any  interest  in  the 
subject  matter.  Wave,  it  is  sought  to  make  the  defendants  pay  damages  for  not  p.iying 
to  the  holder,  according  to  their  contract,  tlie  amount  of  the  bill.  The  dcfcnilants, 
therefore,  clearly  have  an  interest  in  the  subject-matter  of  the  suit.  A  question  may 
arise  whether  the  defendants  have  entered  into  an  absolute  conti'act  binding  them  to 
pay  the  liill  to  the  indorsee  of  Mrs.  Abi'aham,  or  whether  they  have  contr.icted  to  pay 
the  amoinit  to  tln^  pro])er  owner,  oi'  both.  That  cannot  be  tried  on  a  simple  i.ssuo 
between  the  ])laintiir  and  the  claim.-int. 

Ckdwdku,  J.  I  also  think  it  is  very  doubtful  whether  this  is  a  ease  within  the 
contemplation  of  the  act.  But  it  is  quite  clear  that,  as  a  matter  of  discretion,  the 
court  ovight  not  to  grant  the  rule.  There  is  much  ground  for  saying  that  the  defen- 
dants, by  accepting  a  bill  in  this  form,  are  estoppe<i  from  denying  the  right  of  Mrs. 
Abraham  to  indorse  il.      I  agree  with  mv  Lord  and  tiiv  Brothei-  Cresswell  in  thinking 
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that  it  would  be  impossible  to  frame  an  interpleader  issue  so  as  to  tiy  the  real  ques- 
tion. The  intention  of  the  act  was,  to  substitute  the  claimant  for  the  original  defen- 
dant so  as  to  try  the  whole  [523]  question.  If  that  cannot  he  done,  the  case  is  not 
within  the  act. 

WiLLES,  J.,  not  having  hoard  the  whole  of  the  ai'gument,  pronounced  no  opinion. 

Bushby  asked  for  costs  on  behalf  of  Abraham,  he  having  l)een  compelled  to  appeal'. 

Coleridge.  Abraliam  is  clearly  not  entitled  to  costs,  he  having,  by  telling  the 
defendants  that  he  would  hold  them  responsible,  compelled  them  to  come  to  the  court. 

Per  Curiam.  The  plaintiff's  costs  will  be  costs  in  the  cause.  Abraham's  costs 
must  be  paid  at  once. 

Eule  accordingly. 


[524]     DossETT  V.  Haeding,  the  Official  Manager  of  the  Koyal  British  Bank. 

Jan.  30,  1857. 

rS.  C.  26  L.  J.  C.  P.  109;  3  Jur.  N.  S.  138.     See  Ooius  v.  Tunpiand,  18«7, 

L.  K.  2  H.  L.  348.] 

The  16th  section  of  the  7  &  8  Vict.  c.  1 13,  which  prescribes  the  form  of  memorial  to 
be  filed  at  the  stamp-office  is  directory  only  ;  an  inaccuracy,  theiefore,  in  the  head- 
ing,— ex.  gr.  a  reference  to  the  7  G.  4,  c.  46,  instead  of  to  the  7  &  8  Vict.  c.  113, — 
does  not  prevent  its  being  evidence  against  the  persons  therein  named  as  share- 
holders.—  Whether  s.  21  makes  it  conclusive  evidence, — quiere  1 — A  shareholder 
whose  name  is  properly  inserted  in  the  last  return  or  memorial  tiled  at  the  stamp- 
office,  cannot  get  rid  of  his  liability  under  s.  21,  by  a  subsequent  bona  tide  transfer 
of  his  shares. — It  is  no  objection  to  the  notice,  under  s.  13,  that  it  intimates  an 
intention  to  move  against  two  persons,  and  the  application  is  confined  to  one. 

Byles,  Serjt.,  on  a  former  day  in  this  term,  oiitained  a  rule  calling  upon  Charles 
Bird  Kelsham  to  shew  cause  why  execution  upon  the  judgment  recovered  by  the 
plaintifi"  in  this  cause  for  2971.  2s.  should  not  be  issued  against  the  person,  property, 
and  eft'ects  of  the  said  Charles  Bird  Kelsham  as  a  shareholder  of  the  .said  bank,  to 
satisfy  the  plaintifi'  in  the  sum  of  21G1.  12s.  2d.  now  remaining  due  in  respect  of  the 
said  judgment,  with  interest  thereon  from  the  date  of  the  said  judgment,  pursuant 
to  the  7  &  8  Vict.  c.  113,  and  why  the  said  C.  B.  Kelsham  should  not  pay  to  the 
plaintiff  or  his  attorney  the  costs  of  the  application  and  of  the  application  to  Willes, .) . 

The  affidavits  upon  which  the  motion  was  founded,  stated  that  the  action  was 
brought  to  I'ccover  the  balance  of  moneys  received  by  the  Royal  British  Bank  as  the 
bankers  of  the  plaintiff";  that  judgment  was  signed  for  want  of  a  plea  on  the  12th  of 
December  last  for  2911.  10s.  Id.,  and  the  costs  had  been  taxed  at  51.  lis.  lid.,  and 
a  ti.  fa.  issued  on  the  15th  of  December  against  the  efieets  of  the  bank,  and  delivered 
to  the  sheriffs  of  London  for  execution,  with  a  notice  indorsed  thereon  that  the  Koyal 
British  Bank  was  an  incorporated  company  lately  carrying  on  business  at  the  South 
Set  House,  Threadneedle  Street;  that  the  writ  had  been  returned  nulla  bona,  and 
had  therefore  been  ineffectual  to  obtain  satisfaction  of  the  amount  recovered  by  the 
judgment ;  [525]  that  the  place  above  named  was  the  chief  office  of  the  bank,  where 
the  principal  part  of  its  business  was  carried  on  ;  that  the  officer,  on  proceeding  to 
execute  the  writ  there,  saw  Mr.  Harding,  who  stated  that  he  w;is  appointed  by  the 
court  of  Chancery  the  official  manager  of  the  company,  and  that  he  claimed  all  the 
propertj^  and  effects  of  the  company  as  such  official  manager,  and  that  the  companj'' 
had  110  effects  whereon  the  writ  could  be  levied  ;  that,  on  the  24th  of  September,  1856, 
an  order  was  made  by  Kindersley,  V.  C,  to  wind  up  the  affairs  of  the  company  under 
the  provisions  of  the  Winding-ap  Act,  II  &  12  Vict.  c.  46,  and  the  said  Mr.  Harding 
had  been  appointed  official  manager  thereunder;  that  a  petition  for  adjudication  in 
bankruptcy  had  Ijeen  filed  against  the  b.mk,  whereunder  the  said  company  was  on 
the  8th  of  October  last  duly  adjudged  bankrupt,  and  assignees  were  appointed  on 
the  6th  of  November  last ;  that  the  deponent  had  been  informed  by  a  clerk  in  the 
Inland  Kevenue  Office,  Somerset  House,  who  has  the  custody  of  the  returns  made  by 
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or  oil  beliulf  of  iho  lioyal  British  Bank  that  the  last  return  (a)  made  by  tlic  Royal 
British  Bank  was  in  or  aliont  the  month  of  .June  last;  that  tlie  name  of  the  said 
C.  B.  Kelsham  aj)i)eare(l  therein  as  a  shareholiler  ;  that  the  plaintill'  had  proved  his 
debt  ill  the  eonrt  of  ChaiieiMy  against  the  eoiiipaiiy  in  pnrsuaneo  of  the  rei|uisitioiis 
of  tlic  Winding  up  Act,  and  had  also  proved  his  debt  under  the  fiat,  pursuant  to  the 
7  &  ,S  Vict.  c.  Ill,  s.  10;  and  that  the  plaiutitf  had  received  undt'r  the  bankruptcy 
a  dividend  of  801.  i)s.  lOd.  on  account  of  his  said  judgment. 

A  notice  of  the  plaintift"s  intention  to  apph'  for  execution,  pursuant  to  the  13th 
section  of  the  7  &  8  Vict.  c.  11. 3,  had  been  duly  served  upon  Mr.  Kelsham.  This 
notice  was  as  follows  : — 

[526]  "111  the  Common  Pleas. 

Between,  &c.  iK;e. 

"  Whereas  a  judgment  was  obtained  on  the  12th  of  December,  1 8,50,  for  the  sum 
of  •2911.  10s.  Id.  debt,  and  .51.  lis.  lid.  costs,  in  Her  Majesty's  court  of  Common  Pleas 
at  Westminster,  in  a  certain  action  at  the  suit  of  tlie  above-named  plaintifl  against  the 
said  official  manager  of  the  Royal  British  Bank,  licing  a  company  incorporated  under 
and  by  virtue  of  an  act,  &c.,  intituled,  &c.  :  And  whereas  due  diligence  has  been  used 
by  and  on  behalf  of  the  said  plaintifl'  to  obtain  satisfaction  of  the  said  judgment 
against  the  property  and  etlccts  of  the  said  company  :  And  whereas  there  is  not  nor 
are  any  property  or  etleets  of  the  said  company  out  of  which  the  said  judgment,  or 
any  part  thereof,  can  l)e  satisfied  :  And  whereas  you  William  Fanner,  of,  itc,  and 
Charles  Bird  Kelsham,  of,  iVc,  are  shareholders  of  the  said  company  for  the  time 
being:  We  hereby  give  you  notice,  that,  upon  the  expiration  of  ten  days  ne.vt  after 
the  service  of  this  notice  upon  you  the  said  William  Fanner  and  Charles  Bird  Kelsham, 
or  so  .soon  after  the  expiration  of  such  ten  days  as  conveniently  may  be,  an  application 
will  1)e  made  in  Her  Majesty's  court  of  Common  Pleas  for  a  rule,  or  to  one  of  the 
judges  of  the  .said  court  for  a  summons,  calling  upon  you  to  shew  cause  why  execution 
should  not  issue  against  you  upon  the  said  judgment  until  the  same  shall  be  satisfied. 
Dated  this  18th  of  December,  1856.  "G.  S.  &  F., 

"  Attorneys  for  the  above-named  plaintiff'." 

"To  William  Fanner,  of,  &c.,  and  Charles 
Bird  Kelsham,  of,  c^-c." 

A  summons  had  been  taken  out  before  Willes,  J.,  pursuant  to  this  notice,  calling 
upon  Mr.  Kelsham  to  shew  cause  why  execution  should  not  issue  against  him.  This 
summons  came  on  for  hearing  on  the  !)th  instiint,  when  [527]  that  learned  judge 
ordered,  that,  upon  Mr.  Kelsham  bringing  1001.  into  court,  and  admitting  tlic  above 
notice  in  time  and  in  other  respects  valid  and  subsisting  to  enable  tlic  plaintill  to  move 
the  court,  the  summons  should  stand  adjouined  until  after  such  motion. 

Upon  the  hearing  of  this  summons,  an  afiida\it  of  Mr,  Kelsham  was  produced,  in 
which  he  stilted,  that  he  was  not  ii  shareholder  of  the  Royal  IJritish  Bank,  nor  had  he 
been  so  since  the  29th  of  August  last;  that  the  onl}'  shares  which  he  ever  held  of  ,ind 
in  the  said  bank  were  ton  shares  which  were  piircha.sed  in  iiis  name  with  the  money 
and  in  trust  for  and  for  the  sole  and  exclusive  use  ami  benefit  of  George  (iillott,  and 
which  said  shares  he  (Kelsham)  bona  fide  sold  on  the  Stock  I'^xehangc  at  the  instance 
and  for  the  benefit  of  the  said  George  Gillott,  in  August  last,  for  .'521.  per  share,  and 
the  same  were  then  purchased  by  one  .Josc|)li  Renfrey,  and  he  (Kelsham)  duly 
executed  the  deed  of  transfer  from  himself  to  Renfrey,  ami  Renfrey  accepted  the  same 
and  paid  the  purchase-money,  which  he  (Kelsham)  always  held  at  the  ilisposal  of,  and 
had  as  to  the  greater  |);irt  tlierciof  [)aid  over  to,  the  said  George  Gillott ;  that  he  had 
not  from  or  since  the  time  of  the  .said  transfer  (which  was  executed  on  the  29th  of 
August  aforesaid)  been  a  shai'cholder  of  or  in  the  .said  liank,  nor  in  .•my  w.ay  interested 
in  the  same,  or  in  any  sliaies  thereof  or  therein  ;  and  that  the  only  notice  which  had 
ever  been  given  to  him  (Kelsham)  of  the  intention  lo  obtain  the  s.iid  summons,  was 
by  the  notice  abo\e  .set  out. 

Phipson  now  shewed  cause,  i.  The  first  objection  which  Wiis  taken  before  tiio 
learned  judge  at  Chambers  was,  that,  being  a,  proceeding  under  uii  act  of  piirliumcnt 

(et)  A  copy  of  which  (duly  verifi(^d)  was  produced. 
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which  gives  new  and  extraordinary  powers  to  a  creditor  for  enforcing  payment  of  a 
debt  due  to  him  from  the  bank,  it  was  essential  that  every  step  should  be  taken  in 
[528]  strict  conformity  with  the  provisions  of  the  act ;  and  that  it  was  incumbent  on 
the  party  applying  for  execution  against  a  shareholder  to  frame  his  application  in  the 
precise  terms  of  the  notice.  Here,  the  notice  is  addressed  to  two  persons.  Fanner  and 
Kelsham,  and  the  rule  is  obtained  calling  upon  Kelsham  only.  [Cockburn,  C.  .J. 
How  is  he  prejudiced  by  that?]  The  11th  section  of  the  7  &  8  Vict.  c.  1 13,  gives  the 
shareholder  against  whom  an  execution  issues  for  a  debt  of  the  company,  in  default  of 
reimbursement  by  the  company,  a  right  to  claim  contribution  from  the  otbei'  share- 
holders. If  the  application  had  followed  the  terms  of  the  notice,  the  result  of  the  rule 
might  have  been  to  establish  that  Fanner  was  a  shareholder  jointl}'  with  him  :  the 
omission,  therefore,  to  join  him  in  the  application  is,  to  remove  Kelsham  from  one 
mode  of  proof  against  a  co-contributor,  which,  in  the  event  of  a  defective  memorial 
being  tiled,  might  be  material.  [Crowder,  J.  You  rely  upon  the  chance  of  the  other 
party  appearing  and  making  an  admission.]  The  act  of  parliament  requires  a  certain 
course  to  be  pursued ;  and  it  must  be  pursued  strictly.  '2.  The  next  objection  was, 
that  there  was  no  evidence  that  Mr.  Kelsham  was  a  shareholder, — the  memorial  tiled 
at  the  stamp-office  not  being  in  the  form  prescriljed  by  the  act.  The  16th  section  of 
the  7  &  t)  Vict.  c.  113,  enacts,  "that,  within  three  months  after  the  grant  of  the  said 
letters-patent,  and  before  the  company  shall  begin  to  carry  on  their  business  as 
bankers,  an  account  or  memorial  shall  be  made  out  according  to  the  form  cont<iined  in 
schedule  A.,  wherein  shall  be  set  forth  the  true  title  or  firm  of  the  company,  and  also 
the  names  and  places  of  abode  of  all  the  members  of  such  company  as  the  same 
respectively  shall  appear  on  the  books  of  such  company,  and  also  the  name  and  place 
of  abode  of  every  director  and  manager  or  other  like  officer  of  the  company,  and  the 
name  or  firm  of  every  bank  or  banks  established  or  to  be  established  [529]  by  such 
company,  and  also  the  name  of  every  town  or  place  where  the  business  of  the  said 
companj'  shall  be  carried  on  ;  and  a  new  account  or  memorial  of  the  same  particuhu's 
shall  be  made  by  the  said  company  in  every  year  between  the  28th  of  February  and 
the  2.jth  of  March,  while  they  shall  continue  to  carry  on  their  business  as  bankers ; 
and  every  such  memorial  shall  be  delivered  to  the  commissioners  of  stamps  and  taxes 
at  the  stamp-office  in  London,  i^c. ;  and  the  company  shall  from  time  to  time  cause  to 
be  printed,  and  kept  in  a  conspicuous  place  accessible  to  the  public  in  their  office  or 
principal  place  of  business,  a  list  of  the  registered  names  and  places  of  abode  of  all  the 
members  of  such  company  for  the  time  being."  The  1 7th  section  enacts  "  that  the 
manager  or  one  of  the  directors  of  every  such  company  shall,  from  time  to  time  as  occa- 
sion shall  require,  make  out  in  manner  thereinbefore  directed,  and  cause  to  be  delivered 
to  the  commissioners  of  stamps  and  taxes  as  aforesaid,  a  further  account  or  memorial, 
according  to  schedule  B.,  of  the  name  and  place  of  aljode  of  every  new  director,  manager, 
or  other  like  officer  of  such  company  and  also  of  the  name  or  names  of  any  person  or 
persons  who  shall  have  ceased  to  be  members  of  such  company,  either  in  addition  to  or 
instead  of  any  former  member  or  members  thereof,"  etc.  The  18th  section  enacts  that 
the  several  memoiials  aforesaid  shall  be  signed  by  the  manager  or  one  of  the  directors 
of  the  compan}',  and  shall  he  verilied  by  a  declaration  of  such  manager  or  director  before 
a  justice  of  the  peace  or  a  master  or  master  extraordinary  of  the  high  court  of  Chancery, 
made  pursuant  to  the  -5  &  6  W.  4,  c.  62.  The  19th  section  enacts  "that  a  true  copy 
of  any  such  memorial,  cei-titied  under  the  hand  of  one  of  the  commissioners  of  stamps 
and  taxes  for  the  time  being,  upon  proof  made  that  such  certificate  has  been  signed 
with  the  handwriting  of  the  per.son  certifying  the  same,  whom  it  shall  not  be  neccs- 
[530]-sary  to  prove  to  be  a  commissioner  of  stamps  and  taxes,  shall  be  received  in 
evidence  as  proof  of  the  contents  of  such  memorial,"  &c.  Then  comes  the  21st  section, 
which  enacts  "that  the  persons  whose  names  shall  appear  from  time  to  time  in  the 
then  last  delivered  memorial,  and  their  legal  representatives,  shall  be  liable  to  all  legal 
proceedings  under  this  act,  as  existing  shareholders  of  the  company  ;  and  shall  be 
entitled  to  be  reimbursed,  as  such  existing  shareholders  of  the  companv  only  out  of 
the  funds  or  pi'operty  of  the  company,  for  all  losses  sustained  in  consequence  thereof." 
Now,  here,  the  memorial  which  is  relied  on  to  fix  Mr.  Kelsham  as  a  shareholdei'  is 
defective  in  two  respects, — it  does  not  follow  the  prescribed  form ;  and  it  is  verified 
bj'  oath,  and  not  (as  the  act  requires)  by  declaration.  The  heading  to  the  form  in 
schedule  A.  to  the  7  &  8  Met.  c.  113,  is  as  follows: — "Memorial  or  account  to  be 
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entered  at  the  stamp-office  in  London  in  pnrsnance  of  an  act  passed  in  the  eighth  year 
of  the  leign  of  Queen  Victoria,  intituled  An  act  to  regulate  joint-stock  banks  in 
Enghmd,"  whereas,  the  heading  to  the  return  Kled  here  is, — "  Keturn  or  account  to  be 
entered  at  the  stainjj-office  in  London  on  behalf  of  the  Royal  British  Bank,  in  ]my 
suance  of  an  act  passed  in  the  seventh  year  of  the  reign  of  King  George  the  Foin-th, 
intitided  An  act  for  the  better  regulating  co-partnerships  of  certain  bankers  in 
England," — following  the  form  given  in  the  schedule  to  the  7  G.  4,  c.  46,  instead  of 
that  given  in  the  7  &  8  Vict.  c.  113.  Now,  it  is  clear  that  no  memorial  can  be  evidence 
against  a  shareholdei',  unless  it  is  a  memorial  under  this  act.  [Cockburn,  C.  J.  The 
memorial  here  was  evidently  intended  to  be  made  under  the  7  &  8  Vict.  c.  113. 
Suppose  this  memorial  had  been  headed  "  Keturn  oi'  memorial  of  the  registered  share- 
holders of  the  Koyal  British  Bank,"  omitting  all  mention  of  the  statute,  would  not 
that  have  done!]  It  is  submitted  that  it  would  not.  The  IGth  sec-[531]-tion 
expressly  provides  that  the  memorial  which  is  to  bind  the  shareholder  shall  be  accord- 
ing to  the  form  contained  in  schedule  A.  [Cockburn,  C.  J.  Whose  duty  is  it  to  tile 
the  memorial !]  It  is  the  duty  of  the  company,  no  doulit.  [Cockburn,  C.  J.  Of 
whom  Mr.  Kelsham  is  one.]  That  is  the  (piestion  in  contest.  'Ihe  neglect  is  that  of 
the  corporation.  [Cresswell,  J.  You  must  admit  that  they  have  been  acting  as  a 
company  under  the  7  &  8  Vict.  c.  113.  Crowder,  J.  And  that  a  perfect  memorial 
has  been  filed,  except  for  the  mis-recital  of  the  stiitute^]  No  doubt.  Still,  it  is  sub- 
mitted, there  must  be  a  strict  compliance  with  the  statute.  Then,  the  return  is  not 
verified  as  required  by  the  18th  section.  This  is  an  extra-judicial,  a  voluntaiy  oath  : 
it  is  at  the  least  extremely  doubtful  whether  the  party  taking  it  could  be  indicted  for 
perjury,  if  it  were  false.  [Cresswell,  J.  There  is  very  little  in  that  objection.]  Mr. 
Kelsham's  affidavit  distinctly  negatives  his  being  a  .shareholder,  he  having  duly 
transferred  his  shares  to  a  bona  fide  purcha.ser  on  the  29th  of  August  last.  [Cress- 
well, J.  Upon  that  point  you  have  to  encounter  the  21st  section.  If  there  be  a 
sufficient  memorial,  the  21st  section  expressly  declares  that  the  pei-sons  whose  names 
appear  therein  shall  be  liable  to  all  legal  proceedings  under  the  act  as  existing  share- 
holders of  the  company.  Those  whose  names  are  there  are  treated  as  existing 
shareholders,  whether  they  are  shareholders  in  point  of  fact  or  not.]  The  legislature 
could  not  have  intended  that  the  memorial  should  be  moie  than  prima  facie  evidence 
of  the  fact  of  the  parties  therein  named  as  .shareholders  iieitig  such.  [Cresswell,  J. 
They  do  not  seem  to  have  said  so.  | 

Bylcs,  Sei-jt.,  in  su|iport  of  the  rule.  The  objections  which  have  been  urged  in 
this  case  are  all  disposed  of  by  a  decision  pronoiniced  liy  the  court  of  t^)ueen's  Bench 
this  morning  in  a  case  of  Ifriidcrsim  v.  Tlir  Ojliridl  [532]  Mamujcr  nf  the.  Iloi/al  British 
lianl;((i),  where  it  was  held,  that  the  fact  of  the  ])arty's  name  being  in  the  register  is 
conclusive,  and  that  all  that  is  said  in  s.  UJ  as  to  the  maimer  in  which  the  memorial 
is  to  be  made  out,  is  directory,  and  not  conditional.  The  court  also  held  theie  that 
the  case  is  not  altered  by  the  fact  of  the  shareholder  having  been  induced  to  become 
such  by  the  fraud  of  the  diiectors  ;  but  that  question  does  not  arise  hero{/'). 

Per  Curiam.  We  quite  concur  in  the  propriety  of  the  decision  which  has  just 
been  refcircd  to.  It  is  therefore  unnecessary  to  say  more  than  that  the  present  rule 
must  be  made  absolute,  and  with  costs. 

Kule  absolute  accordingly. 


[533]     Pdwis  v.  IIakdinc,  Official  Manager  of  the  Royal  Itrilisli  Bank. 

.Ian.  .W,  1857. 

[S.  C.  20  L.  J,  C.  I'.  1U7  ;  '■)  .lui-.  X.  S.  138.     See  In  re  (Ircrciul,  Uiuiui/  and  Cunijiani/, 
1867,  L.  R.  3  i:(,.  033  ;  L.  R.  2  II.  L.  348.] 

It  is  no  .answer  to  a  rule  for  execution  against  a  shareholder  in  a  joint-stock  banking 

(a)  Since  reported  in  3  Jurist,  N.  S.  111.     [7  El.  &  Bl.  350  ;  20  L.  J.  Q.  B.  112.] 
(i)  7't«m  v.  Ilardimj,  post,  p.  533.     See  a  note  of  Lord  Camplioll's  judgment  ni 
the  case  of  Ihwlcrsmi  v.  TIik  (l(lidal  Manmjer  of  tli-e  Jlui/nl  HriMi  Bank,  post,  p.  51!). 
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company,  that  the  party  against  whom  the  execution  is  sought  was  induced  to 
become  a  shareholder  liy  the  false  and  fiaudulent  representations  of  the  directors 
as  to  the  solvency  of  the  concern. — The  16th  section  of  the  7  &  8  Vict.  c.  113,  which 
pi-escribes  the  form  of  memorial  to  be  filed  at  the  stamp-office,  is  directory  only  ; 
an  inaccurac\^  therefore,  in  the  heading, — ex.  gr.  a  reference  to  the  7  G.  4,  c.  46, 
instead  of  to  the  7  &  8  Vict.  c.  113, — does  not  prevent  its  being  evidence  against 
the  persons  therein  named  as  shareholders. — "Whether  s.  21  makes  it  conclusive 
evidence, — quaere  ? 

Lush  (with  whom  was  Beaslcy),  on  a  former  day  in  this  term,  upon  affidavits 
substantially  the  same  as  those  filed  in  Dosseft  v.  HardiiKj,  ante,  p.  524,  moA^ed  for  a 
rule  calling  upon  Andrew  Beattie,  a  shareholder,  to  shew  cause  why  execution  should 
not  issue  against  him  upon  a  judgment  against  the  Royal  British  Bank  for  5761.  Is.  6d., 
pursuant  to  the  7  &  8  Vict.  c.  113.  It  was  sworn  that  the  name  of  Andrew  Beattie 
appeared  in  the  return  made  to  the  stamp-office  pursuant  to  the  statute,  on  the  26th  of 
June  last ;  and  it  appeared  that  tlie  I'eturn,  like  that  in  Dossett  v.  HanliiKj,  pui-ported 
to  be  a  return  under  the  7  G.  4,  c.  46,  instead  of  under  the  7  &  8  Vict.  c.  113.  They 
submitted  that  the  return  was  conclusive  of  the  fact  of  the  paities  therein  named 
being  shareholders ;  that  their  liability  continued,  notwithstanding  a  transfer  of  the 
shares,  until  a  new  or  further  memorial  was  filed,  as  provided  by  s.  17  ;  and  that  the 
mere  circumstance  of  the  memorial  in  its  heading  referring  to  the  7  G.  4,  c.  46,  instead 
of  to  the  7  &  8  Vict.  c.  113,  made  no  difierence,  inasmuch  as  the  16th  section  was 
directory  in  that  respect,  and  not  conditional,  and  for  the  benefit  of  the  public. 
[Cresswell,  J.  If  a  false  return  was  made,  containing  the  name  of  one  who  nevei- 
was  a  shai-eholder  in  point  of  fact,  would  he  be  liable  merely  because  some  one  had 
thought  tit  to  put  his  name  there!]  It  is  not  necessary  to  contend  for  that  hero  :  this 
person's  name  was  placed  on  the  memorial  with  his  own  consent. 

Hugh  Hill  and  Mellish  shewed  cause  in  the  tii'st  [534]  instance,  upon  an  affidavit 
by  Mr.  Beattie  which  stated  in  substance  as  follows  . — That  he  was  not  a  shareholder 
in  the  Koyal  British  Bank,  but,  on  the  contrary,  a  creditor  of  the  said  bank,  luider  the 
following  circumstances:  That,  in  October,  185U,  shoilly  after  the  Lambeth  Inanch 
was  opened,  he  removed  his  banking  account  from  the  London  and  Westminster 
Bank,  and  opened  an  account  at  the  Lambeth  bianch  of  the  Royal  British  Bank,  and 
continued  to  keep  such  account  there  down  to  within  a  shoit  time  before  the  bankruptcy 
of  the  said  bank  ;  and,  during  part  of  such  period,  he  also  kept  a  deposit  account  with 
the  said  bank  :  That,  in  consequence  of  such  account,  he  had  frequent  occasion  to  attend 
at  the  Lambeth  branch  of  the  said  bank,  and  fiom  time  to  time  had  conferences  with 
Mi-.  M.  Pellatt  and  Mr.  AUardice,  who  were  successively  managers  of  the  said  Itranch, 
upon  business  relating  to  and  arising  out  of  his  said  account :  That,  after  he  had 
banked  with  the  said  bank  for  one  or  two  years,  Mr.  AUardice  very  frequently  urged 
upon  him  the  flourishing  and  prosperous  condition  of  the  bank,  and  the  future  prospects 
of  success,  and  on  several  occasions,  and  particularly  when  there  was  a  large  balance 
credited  to  him  on  his  said  account,  represented  to  him  the  advantage  of  investing 
a  portion  of  such  balance  in  the  purchase  of  shares  in  the  said  bank,  and  fiom  time 
to  time  placed  in  his  hands  the  half-yearly  reports  and  balance-sheets  of  the  afisiirs 
of  the  said  bank,  as  confirming  the  truth  of  what  he  had  stated,  and  shewing  the 
soundness  and  stability  of  the  said  bank  :  That  deponent  believed  the  local  manager 
of  the  said  branch,  and  the  other  local  managers  of  the  said  bank,  were  authoiised 
and  desired  liy  the  directors  of  the  said  Ijank  to  make  such  statements,  and  to  try 
thereby  to  induce  the  ci'Cflitor  customers  of  the  said  bank  and  other  parties  to  Ijecome 
shareholders  in  the  said  bank  :  That  the  said  Mr.  AUardice  also  in-[535]-foi'med 
deponent  that  a  friend  of  his  had  paid  several  thousand  pounds  to  a  deposit  account 
with  the  bank,  to  be  exchanged  for  shares  when  the  same  were  issued,  and  wished 
to  dispose  of  part  of  his  said  deposit  account,  as  he  was  about  going  to  India  ;  -awX 
that  it  would  be  the  same  thing  whether  he  paid  5001.  to  the  bank  or  paid  the  said 
friend  5001.,  and  had  5001.  of  his  deposit  account  transferred  to  him  :  That  deponent 
carefully  perused  and  considered  such  reports,  and  also  the  report  and  balance-sheet 
of  the  said  bank  which  about  that  time  and  for  several  years  previously  were  and  had 
been,  as  deponent  believed,  with  the  knowledge  and  consent  of  the  directors  of  the  said 
bank,  published  in  the  new.spapers  :  That,  by  one  of  the  said  balance-sheets,  dated  the 
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1st  of  FebiLuuy,  1654,  it  was  stated  that  the  assets  of  the  said  bauk  consisted  of  cerUiiii 
particulars,  the  second  of  whit-h  was  as  follows  : — 

"  By    loans    on    convertible    securities    for    short    periods,  £  s.     d. 

advances  on  cash  credit  accounts,  bills  discounted,  &c.     .     715,666     5     7" 

'That,  in  the  said  report  and  balance-sheet,  the  l)alance  of  assets  above  liabilities 
was  stilted  to  amount  to  35,.'374l.  Is.  lid.,  out  of  which  a  dividend  was  declared  of 
61.  per  cent,  per  annum  ;  and  that,  in  the  report  and  balance-sheet,  the  said  sum  of 
35,3741.  Is.  lid.  consisted  of  the  following  items; — 

"To  reserved  fund  as  at  31st  December,  1852,  as  per  report  £       s.     d. 

for  third  year        ......        7,500     7     7 

To  dividend  thereon  .  .  .  .  .  117   16      1 


£7,618     3     8 
To  unappropriated  balance  at  ditto  ....         2,583   10     7 
To  gross  balance  for  the  year  ended  31st  December,  1853, 
after  providing  for  interest,  19,4851.  9s.  lid.  paid  and  due 
on  deposits,  promissory  notes,  and  balances  .  .      25,171    18     8 


£35,374     1   11" 


[536]  That,  in  fidl  faith  and  belief  that  the  statements  contained  in  the  said 
published  report  and  balance-sheet  of  the  said  bank  were  true  representations  of  the 
aftairs  of  the  .said  bank,  the  deponent  was  induced,  on  or  about  the  15th  of  March,  1854, 
to  agree  to  pay  the  said  5001.,  on  receiving  notice  from  Mr.  Allardicc ;  and  that  a  day 
or  two  afterwards  he  received  from  Allardicc  a  letter  inclosing  an  alleged  broker's  note 
purporting  to  relate  to  the  same,  and  re(|ucsting  payment  of  the  money  :  That,  on  the 
27tli  (if  March,  1854,  deponent  paid  the  said  liank  5021.  10s.,  being  5001.  for  the  alleged 
purchase-money  for  the  said  alleged  shares,  and  21.  10s.  for  alleged  brokerage  or  com- 
mission on  the  purchase  thereof ;  and  on  the  same  day  he  received  from  Allardicc 
some  papers  which  were  in  effect  an  acknowledgment  that  he  had  5001.  to  deponent's 
credit  with  the  said  bank  on  a  deposit  for  shares  :  That,  early  in  August,  1854,  deponent 
received  from  the  said  bank  the  half-ycai'ly  report  and  bal.ancc-sheet  dated  the  1st  of 
August,  1854,  and  early  in  Kcljruary,  1855,  he  received  from  the  said  bank  the  report 
and  i)alance-sheet  dated  the  1st  of  February,  1855,  and  perused  ami  carefully  considered 
the  same  ;  That  the  .said  report  and  lialanee-sheot  dated  the  said  1st  of  February,  1855, 
contained,  amongst  otliei'  things,  a  statement  that  the  assets  of  the  liank  consisted  of 
certain  particulars,  the  second  of  which  was  as  follows: — 


"By   loans   on    convertible    securities    for   short    period.s, 

.advances  on  cash  credit  accounts,  bills  discounted,  &c.  .     £804,798   16     7 


T  " 


That  the  said  rep(jr  t  aTid  balance-sheet  also  stated  that  the  balance  of  assets  above 
liabilities  amounted  to  38,3711.  13s.  3d.,  out  of  which  sum  a  dividend  was  declared  at 
the  rate  of  61.  per  cent,  per  annum,  free  of  income-tax  ;  and  that  the  sum  of  38,3711. 
13s.  3d.  was  stilted  therein  to  consist  of  the  following  items ; — 

[537]  "To  reserved  fund  as  at  31st  December,  1853,  as 

per  report  for  fourth  year  .... 

To  dividend  (hereon  ..... 


To  unappiDpriald  balance  at  ditto 

To  gi'oss  lialance  for  the  yeai' ended  31st  l)cecmber,  1851, 
aftei'  providing  for  interest,  25,()|ol.  16s.  7d.  paid  and 
duo  on  deposits,  promis.sory  notes,  .and  Kalances 


£10,766 
149 

(i 
18 

11 
9 

£10,916 
3,142 

24,312 

5 
15 

12 

8 
5 

.) 

£3,s,37l    13     3 
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That,  early  in  March,  1855,  deponent  received  from  the  said  bank  the  circular 
dated  March  6th,  1855,  of  which  the  following  is  a  copy  : — 

"  The  Koyal  British  Bank. 

"Incorporated  by  Eoyal  Charter,  1849. 

"  Governor,  Edward  Esdaile,  Esq. 

"  Deputy  Governor,  Archibald  Spens,  Esq. 

"  Directors. 

"  Humphrey  Brown,  Esq.,  M.  P.  H.  D.  Macleod,  Esq. 

L.  I)e  Woolfe  Cochran,  Esq.  W.  D.  Owen,  Esq. 

Edward  Esdaile,  Esq.  Arch.  Spens,  Esq. 

E.  H.  Kennedy,  Esq.,  Alderman.  L.  M.  Valiant,  Esq. 

"  Hugh  Innes  Cameron,  Esq.,  General  Manager. 

"  Chief  Office,  Tokenhouse  Yard,  Lothbury,  &c. 

"The  directors  of  the  Koj'al  British  B;ink  have  the  pleasure  to  inform  their  share- 
holders and  customers  that  they  have  received  from  the  Crown  a  supplemental  charter 
authorising  them  to  increase  the  capital  stock  of  the  bank  by  the  sum  of  500,0U01. 
beyond  its  present  amount,  in  such  sums  and  at  such  times  as  they  may  think 
expedient  for  the  interests  of  the  bank. 

"In  pursuance  of  the  poweis  conferred  upon  them  [538]  the  directors  have  deter- 
mined to  make  an  addition  of  300,0001.  to  the  present  capital  stock  of  the  bank. 

"  !Sul)scriptions  to  the  amount  of  100,0001.  have  already  been  received;  and  the 
directors  are  now  prepared  to  receive  further  applications  for  new  shares.  The  share- 
holders and  principal  customers  of  the  bank  will  receive  a  preference  in  the  allotment 
of  the  new  shares ;  and  such  of  them  as  are  desirous  of  subscribing  to  the  additional 
stock  are  requested  to  signify  their  intention  to  the  directors  without  loss  of  time. 

"The  shares  are  1001.  each;  and  the  law  requires  that  501.  be  paid  up  before  the 
certificates  can  be  issued. 

"  In  order  to  meet  the  convenience  of  subscribers  who  do  not  wish  to  pay  the 
whole  amount  of  their  shares  at  once,  they  will  be  required  to  pay  up  101.  upon  allot- 
ment, and  the  remainder  within  six  months  from  that  date.  Intei'est  at  the  rate  of 
5  per  cent,  per  annum  will  be  allowed  on  the  deposits. 

"  The  directors  take  this  opportunity'  of  announcing  that  the}'  have  been  fortunate 
enough  to  secure  on  lease,  with  option  of  purchase,  that  portion  of  the  South  Sea 
House  the  principal  front  of  which  is  in  Thieadneedle  Street,  where  the  head  office  of 
the  hank  will  be  established. 

"This  arrangement  has  been  effected  on  terms  which  have  not  only  secured  a  very 
important  profit  to  the  bank,  viewed  simply  as  an  investment  of  capit-;il,  but  will 
release  the  bank,  upon  a  fair  calculation  based  on  the  actual  returns  of  similar  pro- 
perties in  the  like  favourable  position,  of  any  augmentation  of  their  present  annual 
lent  charge. 

"The  lesults  presented  by  the  existing  joint-stock  banks  offer  abundant  proof  that  an 
ample  field  exists  for  the  profitable  employment  of  capital  in  banking  busine.ss.  The 
reports  of  the  older  joint-stock  banks  shew  an  average  dividend  for  the  last  year  of 
upwards  of  141.  per  [539]  cent,  per  annum,  after  the  payment  of  income-tax,  and  an 
increased  value  of  the  paid  up  capital  of  upwards  of  100  per  cent.  :  and  it  will  be 
found  that  the  Koyal  British  Bank  has  not  been  less  successful  than  the  older  establish- 
ments, if  the  comparison  be  made  at  corresponding  periods  of  their  existence." 

That,  towards  the  latter  end  of  March,  1855,  deponent  received  from  the  said 
bank  a  notice  re(iuesting  him  to  call  at  the  head  office  of  the  said  bank  and  sign  the 
supplementiil  deed  lelatiiig  to  the  said  alleged  new  shares,  and  stating  that  he  could 
then  have  the  share  certificates  for  the  same  :  That,  in  full  faith  and  belief  in  the 
truth  of  the  statements  contained  in  the  published  reports  and  balance-sheets,  and 
believing  from  the  said  circular  that  the  said  bank  was  authorised  to  allot  and  issue 
new  shares,  deponent,  on  or  about  the  27th  of  March,  1855,  called  at  the  said  head 
office,  and  there  saw  Mr.  (4athei-er,  who  then  produced  to  him  a  document  which  he 
represented  to  be  the  supplemental  deed  relating  to  the  said  alleged  new  shares  ;  and 
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deponent  then  signed  the  said  deed,  and  received  from  the  said  Mr.  Gatherer  the 
alleged  certiticates  niiniliered  from  1453  to  1462  inclusive,  all  dated  the  27th  of 
March,  1855,  and  each  purporting  to  be  a  certificate  that  he  was  a  proprietor  of  one 
share  in  the  said  liank  :  That,  still  in  full  faith  in  the  truth  of  the  statements  con- 
tained in  the  .said  reports  and  tialanee-sheet.s,  and  in  the  said  circular,  deponent,  in  .Iinie, 
1<S55,  applied  foi-  si.x  more  of  the  said  alleged  shares  :  and,  on  the  Sth  of  June,  1855, 
he  paid  to  Mr.  C'raufurd,  one  of  the  officials  of  the  said  hank,  at  the  head  office  of  the 
said  hank,  the  sum  of  .'5001.  for  the  alleged  purchase-money  of  the  said  alleged  new 
shares,  and  at  the  same  time  signed  the  dociunent  aforesaid,  and  received  from  the 
said  Mr.  (Tatherei'  alleged  share  certificates  numbered  2210  to  2215,  both  inclusive, 
dated  the  (Sth  of  June,  1855,  and  each  purportitig  to  be  a  certificate  that  dei)o-[540]- 
nent  w;vs  the  proprietor  of  one  share  in  the  .said  bank  :  That  the  said  bank  stop])ed 
pavment  on  the  3rd  of  September,  1856  ;  and  that,  from  information  deponent  had 
received  since  such  stoppage,  he  for  the  first  time  ascertained  that  all  the  said  reports 
and  balance-sheets  were  utterly  false  and  fraudulent,  and  that  they  wei'e  pulilished  in 
furtherance  of  a  scheme  concocted  by  the  directors  and  managers  of  the  said  bank,  or 
some  of  such  parties,  for  fi-audidently  obtaining  a  more  extended  credit  for  the  said 
bank,  and  for  procuring  money  to  be  paid  thereto  in  the  way  of  additional  capital : 
That  the  first  information  deponent  received  of  the  false  statements  contained  in  the 
saifl  rejwits  and  balance-sheets  was,  from  the  proceedings  at  the  meeting  held  on  the 
20th  of  September,  1856.  after  the  stoppage  of  the  said  bank,  at  which  meeting 
deponent  was  pi-esent ;  and,  from  the  statements  which  were  then  made  by  Mr. 
Coleman,  the  accountant,  and  from  infoiniation  he  had  since  received,  deponent 
believed  that  the  state  of  the  assets  of  the  bank  was  totally  misrepresented  in  the 
whole  of  the  .said  balance-sheets,  and  that  a  very  large  portion  of  the  securities  set 
down  as  good,  were  in  fact,  and  were  known  to  the  said  directors  and  managers,  or 
some  of  them,  to  be,  of  little  or  no  value  ;  that  a  great  amount  of  bad  del)ts  had 
previously  been  incurred  by  the  said  bank,  and  had  been  known  to  the  directors  and 
managers,  or  some  of  them,  to  have  been  so  incurred,  and  to  be  bad,  and  had  not  been 
wi'itten  oH",  but  in  such  accounts  were  treated  as  good,  and  were  also  treated  as  lioar- 
ing  interest  to  the  said  bank,  such  interest  forming  a  part  of  the  pretended  annual 
|)r()fits  of  the  said  l)ank,  and  being  so  treated  in  the  said  fraudulent  accounts  ;  and 
further  that  the  .said  accounts  wei'e  made  out  from  books  known  by  the  directors  aTid 
managers,  or  some  of  them,  not  to  contain  correct  accounts  of  the  as.sets  and  lialnlities 
of  the  said  bank  ;  and  deponent  had  also  since  ascertained,  that,  at  [541]  the  time  he 
was  induced  to  agree  to  take  such  alleged  new  shares  as  aforesaid,  the  .said  bank  had 
lost  the  whole  of  its  paid  up  ca])ital,  and  a  considerable  sum  in  addition,  and,  so  far 
from  their  having  or  ever  having  had  any  reserved  fund,  as  was  stated  in  the  aforesaid 
reports  and  balance-sheets,  and  in  its  other  reports  and  balance-sheets,  was  then,  and 
had  long  been,  in  a  condition  of  hojjelo.ss  in.solvcncy  ;  and  the  de])oncnt  believed  that 
such  state  of  insolvency  was  then  well  known  to  the  said  directors  and  managcis, 
or  the  principal  ])art  of  them  :  That  the  de])onent  had  also  since  the  said  20th  of 
Sijptcmbcr,  1856,  ascci'taiucd,  that,  in  order  to  induce  the  Crown  to  grant  the  su])ple- 
uicntal  cliartei'  under  which  the  alleged  new  shai'cs  were  alleged  to  have  been  issued, 
the  said  bank  caused  to  be  laid  before  the  Hoard  of  Trade  various  reports  and  balance- 
sheets  of  the  accounts  of  the  .said  bank,  anil  represented  them  to  be  true  and  faithful 
accounts  of  the  various  matters  and  things  therein  apjiearing,  whilst  in  truth  the  said 
reports  and  balance-sheets  Avere  entirely  false  and  fraudulent ;  and  deponent  verily 
believed,  that,  if  a  tiue  statement  of  the  adairs  of  the  said  bank  had  been  laid  before 
the  said  Hoard  of  Trade,  the  said  supplement;il  charter  would  not  have  been  granted  : 
That  d(!poneu1  had  since  asceilained  that  the  prelinn'nafies  rerpiircd  by  the  statute 
under  which  the  said  supjilcmcutal  chartci'  ])ur])orted  to  b(!  and  could  alone  be  granted, 
liad  not  been  complied  with,  and,  in  paiticular,  that  no  jirevions  deed  had  been 
executed  and  no  payment  made  of  at  least  10  pel'  cent,  on  the  capital  authoiiscd 
pieviously  to  the  issuing  of  the  said  su]iplemental  chai-ter  ;  and  deponent  was  adv  iscd 
and  believed  that  the  said  alleged  supplemental  charter  was  from  the  beginning  voiil 
and  of  no  ctl'ect,  and  that  tluM'e  never  was  any  .authority  for  the  issuing  of  the  said 
alleged  new  shares  by  the  .said  bank  ;  anfl  that,  had  he  become  aci|uaintc(I  with  the 
several  facts  evidencing  [542]  fraud  as  afoie.said,  or  any  of  them,  before  he  signed  the 
said  document  as  aforesaid,  he  would  not  have  signed  the  same  ;  and  that,  since  ho 
had   become   acipiainted    with    siu'li    facts   as  aforesaid,   he   IkuI    i-e|iudiatcd    the    said 
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purchase  of  alleged  new  shares  :  and  he  insisted  that  he  was  not  in  anywise  a  shareholder 
or  raemlier  of  the  said  bank  in  respect  of  the  said  alleged  new  shares,  or  any  of  them, 
or  otherwise,  nor  liable  to  the  debts  or  engagements  of  the  said  bank,  or  any  of  them, 
nor  to  contribute  in  I'espect  of  the  same  ;  That,  on  the  5th  of  December,  1856,  the 
deponent  carried  into  the  court  of  bankruptc}^  a  claim  against  the  said  bank  for  the 
said  sum  of  8001.  for  money  had  and  received  to  his  use  by  the  said  bank,  for  the 
alleged  purchase  money  of  the  said  alleged  new  shares,  and  that  such  claim  stood 
over  for  consideration  :  (a)  And  that  he  had  not,  nor  had  any  one  to  his  order  or  use, 
received  the  said  8001.  or  any  security  or  satisfaction  for  the  same,  or  any  part  thereof, 
lint  the  whole  of  the  said  sinii  remained  due  and  owing  to  him  as  aforesaid. 

The  memorial  upon  which  it  is  sought  to  fix  upon  Mr.  Beattie  the  liability  of  a 
shareholder,  is  not  in  the  form  prescribed  by  the  statute  :  it  does  not  refer  to  it  at  all ; 
but  refers  to  a  totally  difi'erent  act,  the  7  G.  4,  c.  46.  [Cresswell,  J.  Suppose  the 
memorial  contained  no  reference  to  any  statute,  would  that  do?]  It  is  submitted  that 
it  would  not.  The  act  mu.st  be  complied  with.  [Cockburn,  G.  J.  Is  a  shareholder 
to  take  advantage  of  the  omission  of  the  dii-cetoi-s  to  do  their  duty,  as  against  the 
general  public!  The  shareholders  come  into  the  company  with  full  knowledge  of 
their  liabilities.]  So,  the  creditors  are  bound  to  know  the  provisions  of  the  statute 
They  know  that  the  shareholders  are  not  to  be  affected  by  a  memorial  which  does  not 
substantially  com-[543]-ply  with  the  statute.  The  main  question,  however,  in  this 
case  is,  whether  a  person  who  has  been  induced  liy  the  fraud  of  the  directors  to 
become  a  shareholder  in  a  joint-stock  bank,  and  who  the  moment  he  discovers  tlie 
fraud  repudiates  the  transaction,  by  the  mere  act  of  so  taking  shares  becomes  liable 
for  all  the  debts  of  the  concern  whenever  contracted.  One  who  becomes  a  partner 
in  an  ordinary  banking  concern,  though  induced  to  do  so  by  fraud,  becomes  liable 
only  for  the  debts  contracted  during  the  time  he  was  a  partner.  For  anything  that 
appears,  the  debt  for  which  this  judgment  was  olitained  might  have  been  contracted 
before  Mr.  Beattie  joined  the  concern.  [Cresswell,  J.  The  10th  section  of  the 
7  &  8  Vict.  c.  11-3,  imposes  upon  a  shareholder  a  largei'  liability  than  that  of  an 
ordinarv  partner;  and  the  21st  section  fixes  all  whose  names  appear  in  the  last 
delivered  memorial.]  The  21st  section  cannot  be  taken  literallj- ;  otherwise,  every 
person  whose  name  is  in  the  memorial,  however  it  may  have  got  there,  would  be 
liable.  [Cresswell,  J.  Does  it  make  any  difterence  whether  the  fraud  complained  of 
was  committed  by  the  directors  or  by  the  vendor  of  the  shares  ?]  It  may  be  that  in  the 
latter  case  the  vendor  would  still  be  the  shareholder.  [Cockburn,  C.  J.  Notwithstanding 
the  substitution  of  the  vendees  name  in  the  memorial  ?  Cresswell,  J.  Do  you  den3'  that 
up  to  the  time  of  the  repudiation  of  his  shares  by  Mr.  Beattie,  he  was  liable  for  the 
debts  of  the  bank,  and  that  the  plaintiff  might  properly  have  resorted  to  himi]  No. 
[Cockburn,  C.  J.  Then,  how  can  that  vested  I'ight  be  divested  by  the  subsequent 
repudiation  I]  Mr.  Beattie  ceased  to  lie  a  shareholder  the  moment  he  discovered  the 
fraud,  and  repudiated  the  transaction  in  the  only  way  that  was  open  to  him.  His 
repudiation,  it  is  submitted,  had  the  same  effect  as  a  transfer  followed  by  a  new 
memorial.  [Cockburn,  C.  J.  How  can  a  creditor  be  affected  by  a  secret  transaction 
between  the  di  [544]-rectors  and  the  shareholdei- ?]  Burner  v.  Penncll,  2  House  of 
Lords  Cases,  497,  is  a  strong  authority  to  shew  that  such  fraud  as  is  disclosed  upon 
the  affidavit  in  this  case  would  avoid  the  transaction.  Lord  Campbell  there  says, — 
p.  522, — "  If  the  directors  have  made  false  representations  for  the  purpose  of 
fictitiously  enhancing  the  price  of  shares  for  their  own  benefit,  and  the  appellant  has 
thereby  been  deceived,  and  induced  to  purchase  shares  greatly  beyond  their  value, 
the  transfer  of  the  shares,  although  executed,  ought  to  be  set  aside."  In  the  case  of 
The  Depodt  and  General  Life  Imurancc  Company  v.  Aijscnugh,  6  Ellis  it  B.  761, — where 
the  question  was  whether  a  plea  that  the  defendant,  a  shareholder,  was  induced  to 
become  a  shareholder  by  the  fraud  of  the  plaintiffs,  was  a  good  answer  to  an  action 
for  calls, — the  same  learned  judge,  referring  to  Burnes  v.  Pennell,  said  :  "  I  hope  that 
the  opinion  I  then  expressed  will  be  found  to  be  cori-ect,  and  that  a  shai'eholder 
induced  to  become  such  by  the  frauds  of  the  directors,  may  get  freed  from  his  liability. 
I  have  myself  no  doubt  that  he  may  :  but,  to  do  so,  he  must  cease  to  be  a  shareholder." 
Here,  the  party  has  ceased  to  be  a  sliareholder  in  the  only  way  in  which  he  could 
accomplish  that  object,  ^az.  by  repudiating  his  shares,  and  claiming  to  prove  as  a 

(a)  It  was  ultimately  rejected. 
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ci-editor  iigainst  the  estiit«  of  the  bank.  In  the  case  of  In  re  Hie  Universal  Provident 
Lifi'  ."Issnrifitioii,  K.r  parte  lii-ll,  "iG  Law  Journ.,  Gh.  137,  whore  an  insolvent  company, 
by  misrepresentation,  induced  a  person  to  t;ike  shares,  and  to  authorise  the  secretary 
of  the  company,  as  his  attorney,  to  sign  the  deed  of  settlement  on  his  behalf, — on  the 
company  being  wound  up,  it  was  held  that  his  name  ought  to  be  erased  from  the  list 
of  contributories.  "  In  a  complication  of  ditiieulties,"  says  the  Master  of  the  Rolls, 
"with  emban-assed  finances,  and  wiiile  begging  forbearance  from  a  creditoi-,  they 
publish  a  prospectus  for  the  issue  of  fresh  shares, — they  invite  parties  [545]  to 
become  shai-eholders  in  consequence  of  the  successful  position  of  the  company, — they 
knew  this  statement  to  be  false.  A  person  who  takes  shares  in  a  company  with  the 
means  of  knowing  the  po.sition  of  its  aflaii's,  ought  to  be  held  liable  ;  but  here  Mr. 
Bell  had  no  means  of  making  himself  acquainted  with  anything.  He  could  not, 
except  at  a  general  meeting,  ascertain  the  balance  at  the  bankers',  or  whether  the 
accounts  were  faithfully  kept.  The  company  was  practically  at  an  end,  and  it  could 
not  call  in  fresh  parties  to  bear  their  losses."  A  similar  doctrine  is  laid  down  by 
Wood,  V.  C,  in  the  case  of  In  re  tin:  Conrf  G-raniji:  Silrer  Lmd  Caiiipany,  De  daslros  case, 
2  Jurist,  N.  S.  120.3,  and  also  in  Ex  parte  Ginger,  In  re  Tipperar//  Joint  Stock  Bank, 
")  Irish  Chan.  Cas.  174.  The  question,  at  all  events,  is  far  too  grave  a  one  to  be 
satisfactorily  disposed  of  upon  a  summary  application  like  this. 

Lush  and  Beasley,  in  support  of  the  rule.  The  facts  disclosed  in  Mr.  Beattie's 
affidavit  atl'ord  no  answer  wiiatever  to  the  application.  If  the  court  entertain  no 
judicial  doubt,  no  considerations  of  supposed  hardship  will  induce  them  to  deprive 
the  creditor  of  the  right  which  the  statute  has  given  him.  The  7th  section  pi'ovides, 
that,  notwithstanding  the  incorporation  of  the  company  by  letters-patent,  as  men- 
tioned in  s.  6,  "  the  several  shareholders  for  the  time  being  in  the  .said  baidving 
business,  and  those  who  .shall  have  been  shareholders  therein,  and  their  several 
executors,  administrators,  successors,  and  assigns,  shall  be  and  continue  liable  for  all 
the  dealings,  covenants,  and  undertakings  of  the  said  company,  subject  to  the  pro- 
visions hereinafter  contained,  as  fully  as  if  the  said  company  were  not  incorporated." 
What  are  "  the  provisions  hereinafter  contained  ? "  The  Uth  section  enacts  "  that 
every  judgment,  decree,  or  order  of  any  court  of  justice  in  any  pi'oceeding  [546] 
against  the  company  may  be  lawfully  executed  again.st  and  shall  have  the  like  etl'ect 
on,  the  property  and  efl'ccts  of  the  company,  and  also,  subject  to  the  provisions 
hereinafter  contained,  upon  the  person,  property,  and  efiects  of  every  shareholder  and 
former  shareholder  thereof,  as  if  every  individual  shaieholder  and  former  shareholder 
had  been  by  name  a  party  to  such  proceeding."  The  liability,  therefore,  imposed  l)y 
the  statute  upon  a  shareholder,  is  larger  than  that  which  the  law  imposes  upon  an 
ordinaiy  partner.  But,  by  way  of  set-off,  the  10th  section,  which  enables  the  creilitor 
to  h.-ive  execution  against  present  or  former  shai'choldei's,  contains  a  jjrovi.so  discharging 
the  shai'chohloi'  from  .-ill  lialiiHty,  after  the  expiration  of  three  years  from  the  time 
when  he  sh;dl  iiavc  ceased  to  be  a  shai'eholdcr.  A  [jer.son  who  becomes  a  shareholder 
is  supposed  to  know  all  the  liabilities  he  incui's  by  taking  that  step.  And  the  :21st 
section  in  the  most  plain  and  distinct  terms  states  who  are  liable  as  existing  share- 
holders, viz.  "  the  persoTis  whose  names  sh.ill  appear  from  time  to  time  in  tiie  then 
last-delivered  memorial."  The  Chancery  cases  which  have  been  referred  to  are 
entirely  in  favour  of  the  applicant.  Those  upon  the  winding-up  acts  are  altogether 
beside  the  question.  Those  acts  were  merely  intended  to  provide  a  machineiy  to 
enable  the  partners  to  enforce  contribution  amongst  themselves.  [Cresswell,  J.  And 
to  enaljle  the  creditors  to  obtain  payment  of  their  debts ;  for  which  purpose  very 
large  powers  aie  given  to  the  official  managci-. )  In  Ex  parte  (Ihujcr,  In  re  Tippiranj  Joint- 
Stock  Hank,  T)  Irish  Ch.  Cas.  174,  it  was  laid  down  by  the  Master  of  the  Rolls,  that 
the  pro])(;r  test  to  a|)ply  in  considering  whether  a  party  should  be  retained  on  the 
list  of  contributories  uiulei'  the  joint-stock  windingu])  acts  is,  not  whetlici'  he  would 
lie  liable  to  the  creditors  of  tiie  bani;  if  sued  i)y  them,  Ijut  whether,  ha\ing  i-ogaiil  to 
the  rights  of  the  siiaieholdcis  inter  sc,  he  ought  to  be  on  the  [547]  list;  an(l  tiiat  a 
party  may  be  liable  at  law  to  the  creditors  of  the  company,  and  yet  should  not  be 
placed  on  the  list  of  contributories,  and,  vice  versa,  a  pai'ty  may  not  be  lialiht  at  law 
to  the  ercflitors  of  the  (■ompany,  and  yet  ought  to  l)e  ])laced  on  the  list.  It  has 
repeatedly  l)een  held,  that  it  is  no  answer  to  an  action  for  a  call,  for  the  shareholder 
to  say  that  he  was  induce<I  by  the  fraudulent  representations  of  the  directors  to 
become  a  shareholder.     Thus,  in   l>o<tc/soii's  rase,  .'i  I)e  (Jex  it  .S.  M,  it  was  held  that 
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directors  fraudulently  inducing  a  person  to  become  a  purchaser  of  shares  in  a  company, 
may  be  personally  liable  to  him,  but  they  cannot  be  considered  as  the  agents  of  the 
body  of  shareholders  to  commit  a  fraud  of  this  kind,  nor  is  such  a  fraud  a  valid 
objection,  the  purchaser's  name  being  on  the  list  of  contributories.  The  Vice- 
Chaneellor  (Knight  Bruce)  said  in  that  case, — "I  have  held  that  liability  to  the 
creditors  is  quite  distinct  from  the  liability  of  contributories  inider  the  winding-up 
acts.  The  suggestion  of  fiaud  does  not  att'ect  this  case.  No  fiaud  is  attempted  to 
be  fixed  on  the  genei'al  body  of  shareholders.  Whate\-er  fraud  there  may  be,  if  fraud 
there  be,  is  charged  against  the  directors,  who  cannot  be  the  agents  of  the  body  of 
shareholders  to  commit  a  fi-aud."  So,  in  Parbvri/s  case,  3  De  Gex  &  S.  43,  it  was 
held  that  it  is  not  sufficient  ground  for  excluding  an  allottee  from  the  list  of  contri- 
butories to  a  provisionally  registered  railway  company,  that  the  prospectus  of  the 
company  contained  incorrect  and  fraudulent  statements,  in  reliance  on  which  he 
applied  for  shares,  or  that  the  project  was  never  carried  into  effect,  unless  it  appear 
that  the  only  othei'  persons  interested  in  the  company  were  the  persons  who  made 
the  fraudulent  statements.  In  The  Deposit  and  General  Life  Insvmnee  Company  \. 
Ayscough,  6  Ellis  &  B.  761,  the  plea  was  held  bad  on  the  same  ground.  Lord 
Campbell  says,  "It  is  now  well  settled  that  a  contract  tainted  by  fraud  is  not  void, 
but  [548]  is  only  voidable  at  the  election  of  the  party  defrauded.  Theie  is  nothing 
on  this  record  to  shew  that  the  defendant  has  avoided  the  contract  by  which  he 
became  a  shareholder.  He  had  a  right,  if  he  pleased,  notwithstanding  the  fraud,  to 
keep  the  shares  and  receive  the  dividends ;  and  he  may  have  intended  to  do  so." 
Here,  that  which  is  called  a  repudiation,  is  in  truth  only  an  attempt  on  the  part  of 
the  shareholder  to  get  back  his  money  when  he  found  he  had  been  deceived.  His 
equity,  as  the  Master  of  the  Rolls  says  in  the  case  of  In  re  the  Univerml  Provvlenl  Life 
jhaociation,  Ex  parte  Bell,  26  Law  J.,  Ch.  137,  lies  against  those  who  made  the  mis- 
representations by  which  he  has  been  defrauded.  Then,  is  there  a  sufficient  memorial 
filed?  No  fraud  is  imputed  in  the  memorial  itself.  The  complaint  is,  that,  by 
mistake,  a  wrong  statute  has  been  referred  to.  But  there  is  no  suggestion  that  the 
document  does  not  contain  all  that  in  substance  the  act  requires.  The  16th  section 
imposes  the  duty  of  making  out  the  memorial  upon  the  company.  It  clearly  is  not 
competent  to  one  who  is  a  shareholder  in  the  concern  to  insist  that  the  direction  has 
not  been  properly  complied  with. 

It  being  intimated  to  the  court  that  similar  questions  were  pending  in  the  courts 
of  Queen's  Bench  and  Exchequer,  Cockburn,  C.  J.,  said,  that,  under  those  circum- 
stances, it  would  be  better  to  allow  this  rule  to  be  suspended,  inasmuch  as  if  the 
other  two  courts  should  come  to  the  same  conclusion,  and  make  the  rules  there 
pending  absolute,  this  court  would  probably  concur  with  them  ;  whereas,  if  there 
should  be  a  difterence  of  opinion  between  those  courts,  this  court  might  think  that 
a  sufficient  reason  for  directing  a  scire  facias  to  issue. 

Lush  asked  that  the  money  might  be  lirought  into  court. 

[549]  CRESS^\'ELL,  J.  We  cannot  order  that.  It  would  in  ett'ect  be  telling  the 
party  that  he  must  pay  that  price  in  order  to  induce  the  court  to  take  time  to 
deliberate. 

Cur.  adv.  vult. 

Cockburn,  C.  J.,  now  said  :  The  court  having  disposed  of  the  case  of  Dossett  v. 
Harding,  ante,  p.  524,  upon  the  authority  of  Henderson  v.  The  Official  Manager  of  the 
Boyal  British  Bank;  3  Jurist,  N.  S.  Ill,  we  think  the  present  case  may  be  disposed  of 
in  the  same  way.  We  concur  with  the  view  of  the  Queen's  Bench  as  to  the  question 
of  fraud  also  (a).     The  rule  will  therefore  be  made  absolute,  with  costs. 

(a)  Lord  Campbell,  in  giving  judgment  in  that  case,  said  :  "  At  the  conclusion  of 
the  arguments,  we  entertained  no  doubt :  but  we  were  told  that  similar  applications 
had  been  made  to  the  courts  of  Common  Pleas  and  Jlxchequer,  and  that  rules  were 
pending  in  those  courts  ;  and  we  thought  that  upon  a  matter  of  this  sort  it  would 
be  as  well  if  we  had  a  conference  with  the  judges  of  those  courts  before  we  pi-onounced 
our  decision.  That  conference  has  taken  place,  and  all  the  judges  are  unanimously  of 
opinion  that  what  the  defendant  has  stated  is  no  answer  to  the  application.  I  thought 
from  the  beginning  that  the  proposed  answer  could  not  be  rested  on  any  principle  or 
decision,  because  this  is  an  application  by  a  creditor  who  on  the  faith  of  the  party 
against  whom  it  is  made,  that  party  being  a  shareholder,  and  having  held  himself  out 
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[550]  Ckesswell,  J.,  referred  to  I'almtr  v.  Thf  JnMice  Insurance  Society,  3  Jurist, 
N.  S.  44. 

Rule  absolute,  with  costs. 


[551]     Bendy  i\  Harding,  Official  Manager  of  the  Royal  British  Bank. 

Jan  30,  18.57. 

[S.  C.  26  L.  J.  C.  P.  110.] 

It  is  no  objection  to  the  notice  of  an  intended  application  against  a  shareholder,  under 
the  7  &  8  Viet.  c.  113,  that  it  intimates  an  intention  to  apply  "  to  the  court  or  to  a 
judge  thereof." 

Judgment  having  been  olitained  by  the  plaintiff  for  6871.  in  an  action  against 
Harding  as  the  official  manager  of  the  Royal  British  Bank,  a  summons  was  taken 
out  (upon  attidavits  substantially  the  same  as  those  in  Dossett  v.  Harding,  ante,  p.  524), 
calling  upon  one  John  O'Kines,  a  shareholder,  to  shew  cause  at  chambers  why  execu- 
tion should  not  issue  against  him. 

This  summons  came  on  for  hearing  before  Willes,  .J.,  on  the  21st  instant,  when,  it 
being  objected  on  the  part  of  O'Kines  that  the  notice  of  the  intended  application, 
pursuant  to  the  13th  section  of  the  7  &  8  Vict.  c.  113,  was  bad,  inasmuch  as  it  stated 
that  the  application  would  be  made  "to  this  honourable  court,  or  to  a  judge  thereof," 
that  learned  judge  made  the  following  order  : — 

"  Upon  hearing  counsel  for  plaintiflF  and  for  Mr.  John  O'Kines,  on  the  application 
of  plaintifl'  to  issue  execution  against  said  John  O'Kines  pursuant  to  the  summons 
of  the  Hon.  Mr.  Justice  Crowder,  dated  the  14th  of  January  instant,  and  issues 
herein,  I  dismiss  the  same  with  costs,  to  be  taxed,  such  costs  to  be  derlucted  from 
plaintifl''s  claim  upon  the  judgment  herein,  if  a  successful  application  against  the  said 
John  O'Kines  be  made  to  the  court  within  a  month  :  if  no  such  application  be  made, 
then  I  Older  that  the  said  costs  be  paid  by  the  plaintifi'  to  the  said  John  O'Kines  : 
and  I  certify  for  counsel." 

to  the  world  as  a  shareholder,  gave  credit  to  the  bank  by  depositing  money  with  it. 
He  has  obtained  judgment  for  the  sum  so  deposited,  and,  there  being  no  assets  of  the 
bank  as  a  company,  the  application  now  is  that  execution  may  issue  against  this  party 
as  an  individual  shareholdei'.  It  would  be  monstrous,  if,  having  become  a  partner  in 
the  bank,  and  held  himself  out  to  the  public  as  a  shareholder,  and  remained  such  until 
the  bank  stopped  payment,  he  could  get  rid  of  his  liability  to  the  creditors  of  the 
bank  b}' saying,  'I  am  no  longer  a  shareholder:  I  have  been  defrauded.'  Whether 
he  can  say  that  to  other  shareholders  who  were  privy  to  the  fraud,  may  be  a  question. 
Suppose  this  were  a  common  partnership,  and  creilit  were  given  to  the  tiim,  and  judg- 
ment were  obtained  upon  an  action  brought  against  the  firm,  it  would  be  no  answer 
to  the  creditor,  that  the  partner  he  sued  was  induced  by  the  fr.iud  of  the  other  partners 
to  become  a  member  of  the  fii-ni.  That  circumstance  might  be  considered  as  between 
the  partiK^rs  inter  se,  but,  as  lietwecn  the  firm  and  a  creditor,  it  is  a  matter  wholly 
inmiaterial.  The  i)arty  here  admits  that  he  was  a  shareholder,  and  that  he  acted  as 
such  until  the  bank  stopped  payment.  Ilis  name  also  appeared  in  the  memorial  of 
shai'uholdcrs  made  out  and  registered  under  s.  16  of  the  7  iV-  8  Vict.  c.  113,  and  con- 
tinues there.  There  is  no  doubt  an  irregularity  in  the  memorial ;  but  we  are  of 
opinion  that  all  that  is  said  in  s.  16  as  to  the  manner  in  which  the  memorial  should  be 
made  out,  is  directory,  and  not  conditional ;  and,  if  a  person's  name  appears  on  the 
list,  it  is,  at  all  events,  prima  facie  evidence  that  he  is  a  shareholder,  notwithsUuiding 
the  irregulai'ity."  And  see  Ikiniell  v.  The  Official  Manager  of  Ihc  Roijal  British  Bant;, 
1  Ilurlst.  &  N.  681. 

The  (luestion  whether  a  shareholder  whose  name  appears  in  the  last-filed  memorial, 
but  whose  shares  have  been  duly  transfeired  to  a  bona  tide  purchaser  before  the  com- 
mencement of  the  action  in  which  judgment  ag.iinst  the  bank  is  olilaincil,  is  liable  to 
an  execution  as  an  "existing  shareholder,"  is  still  sub  judice, — this  court  having  in 
two  cases  of  Fry  v.  Harding  •aw\  /■Jdwunls  v.  '/'lie  k'ill.diiii/  iriid  drcat  Sout/n ni mid  ll'tstfni 
Jiailway  Company,  in  Kastcr  Term,  18.57,  directed  writs  of  scire  facias  to  be  issued,  and 
the  facts  to  be  turned  into  a  special  case. 

C.  P.  XVIII.— 8 
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Lush,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind  that  order,  and 
for  leave  to  issue  execu-[5523-tion  against  O'Kines  for  6871.  debt,  and  71.  Ss.  lOd. 
costs,  with  costs  of  the  application. 

Byles,  Serjt.,  and  Dowdeswell,  now  shewed  cause.  The  single  question  in  this 
ease  is,  whether  a  notice,  in  the  alternative,  of  the  plaintif}"s  intention  to  apply  to 
the  court  or  a  judge,  is  a  good  notice.  It  is  submitted  that  it  is  not.  The  pai'ty  to 
be  called  upon  has  a  right  to  know  which  of  the  two  modes  of  proceeding  the  plaintiff 
intends  to  adopt.  When  this  matter  was  before  the  learned  judge  at  chambers, 
reliance  was  placed  upon  a  case  of  C'order  v.  The  Universal  Gas-IJghl  Compani/,  6  C.  B. 
190,  the  marginal  note  of  which  states  the  court  to  have  decided  that  the  notice 
must  shew  whether  the  application  is  intended  to  be  made  to  the  court  or  to  a  judge 
at  chambers  :  but,  upon  examination,  it  will  be  found  that  the  point  really  decided 
there  was,  that  the  notice,  having  already  been  exhausted  by  an  application  to 
chambers,  could  not  be  made  the  foundation  of  a  motion  in  court  for  the  same 
pui'pose.  [Cockburn,  C.  J.  What  advantage  would  it  be  to  the  party  to  have  a 
notice  in  the  form  you  suggest?]  He  knows  that  the  court  sits  only  during  term 
time  ;  and,  if  the  notice  is  of  an  intention  to  apply  to  the  court,  he  may  give  notice 
of  his  intention  to  shew  cause  in  the  first  instance.  It  is  analogous  to  the  notice  of 
action  which  the  statute  24  G.  2,  c.  44,  i-equires  to  be  given  to  a  magistrate  :  it  has 
been  decided  over  and  over  again  that  such  notice  is  bad  unless  it  states  the  court  in 
which  the  action  is  to  lie  brought.  The  object  in  each  case  is,  that  the  party  shall 
have  a  given  time  within  which  to  determine  whether  to  pay  the  money  (or  tender 
amends)  or  to  prepare  to  resist  the  proceeding ;  and,  in  order  to  do  that,  he  should 
have  distinct  notice  of  the  nature  of  the  proceeding,  and  the  place  where  it  is  to  be 
taken.  [Willes,  J.  Suppose  two  sepa-[553]-rate  notices  are  given,  one  for  application 
at  chambers,  the  other  to  the  court?]  In  that  case,  the  last  sei'ved  would  be  the 
operative  notice.  [Crowder,  J.  Suppose  both  served  together?]  That  would  in 
effect  be  the  same  as  this  case. 

Lush  and  Beasley,  in  support  of  the  rule.  The  13th  section  of  the  7  &  8  Vict, 
c.  113,  provides  that  "no  such  motion  shall  be  made  nor  summons  granted  for  the 
purpose  of  charging  any  shareholder  or  former  shareholder,  until  ten  days'  notice 
thereof  shall  have  been  gi\-en  to  the  person  sought  to  be  charged  thereby."  The 
notice  need  not  state  to  which  tribunal  the  application  is  intended  to  be  made.  There 
is  no  analogy  whatever  between  a  case  under  this  act  and  that  of  a  notice  of  action  to 
a  magistrate.  If  notice  be  given  under  the  statute  24  G.  2,  c.  44,  of  an  intention  to 
bring  an  action  in  this  court,  and  the  action  is  brought  in  another  court,  that  is  not  a 
notice  of  the  action.  Has  not  the  party  in  this  case  had  due  notice  of  the  application 
to  the  court?  There  can  be  no  possible  inconvenience  in  this.  He  will  know  where 
the  application  is  made  when  he  is  served  with  the  summons  or  the  rule.  It  would 
be  frittering  away  the  provisions  of  the  act,  to  hold  this  notice  to  be  insufficient.  The 
matter  has  already  been  under  the  consideration  of  more  than  one  of  the  judges  at 
chambers  ;  for,  in  a  case  of  Cotton  v.  The  Official  Mannijer  of  the  Royal  British  Bank, 
before  Willes,  J.,  that  learned  judge,  after  taking  time  to  consult  another  of  the 
judges,  held  the  objection  to  be  invalid.  [Willes,  J.  I  recollect  the  case.  I  con- 
sulted my  Brother  Cresswell,  and  we  thought  there  was  nothing  in  the  objection.] 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  All  that 
the  legislature  can  upon  any  sound  principle  of  construction  be  considered  [554]  as 
having  required  is,  that,  befoi'e  the  powers  vested  in  the  court  or  a  judge  are  put  in 
motion,  there  shall  be  a  ten  days  notice  given  to  the  party  to  be  charged,  that  leave 
to  issue  execution  against  him  is  intended  to  be  applied  for  :  and,  if  a  notice  be  given 
in  the  form  here  adopted,  viz.  of  an  intention  to  make  the  application  "  to  the  court  or 
to  a  judge  thereof,"  that  is  a  sufficient  notice.  The  justice  of  the  case  is  clearly  in 
favour  of  the  applicant :  but,  as  this  is  a  motion  to  set  aside  a  judge's  order,  the  rule 
will  be  absolute  without  costs. 

The  rest  of  the  court  concurring. 

Rule  absolute  accordingly. 
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In  the  Matter  of  Thomas  Simpson. 

An  attorney  was  struck  oft"  the  roll  at  his  own  request,  and  afterwards  (in  the  same 
term)  applied  to  be  restored.  His  atlidavit  described  him  as  "one  of  the  attorneys 
of  the  court :  " — The  court  required  it  to  be  amended. 

On  a  foi-mer  day  in  this  teiin,  Mr.  Simp.soii  obtained  a  rule  to  strike  him  of!"  the 
roll  of  attorneys  of  this  court,  at  his  own  re(juest,  with  a  view  to  his  being  called  to 
the  bar.  He  had  previously  obtained  a  similar  rule  in  the  Queen's  Bench  ;  but  that 
rule  was  rescinded  before  it  was  acted  upon. 

H.  Hall  now  moved  to  restore  him  to  the  I'oU,  upon  an  affidavit  stating  that  he 
had  abandoned  his  intention  of  going  to  the  bar,  and  was  desirous  of  resuming  his 
pi-actice  as  an  attornev.  The  affidavit,  however,  was  intituled  "  In  the  matter  of 
Thomas  Simpson,  gentleman,  one  of  the  attorneys  of  Her  Majesty's  court  of  Common 
Pleas,"  and  he  was  so  described  in  the  body  of  it,  although  the  lule  for  striking  him 
off  the  roll  of  this  couit  had  been  acted  upon. 

The  Court  required  the  affidavit  to  be  amended  and  re-sworn,  and  the  rule 
was  then 

Granted. 

[555]     Thoji.son  v.  Hakding,  Official  Manager  of  the  Koyal  Biitish  Bank. 

Jan.  31,  1857. 

In  the  notice  of  the  intended  application  against  a  shareholder  under  the  7  tVs  8  Vict, 
c.  113,  the  party  was  described  as  "John  Marshall."  In  the  raemoiial  last  filed 
he  was  described  as  "John  S.  Marshall.'  There  was  an  affidavit  of  identity: — 
Held,  that  the  notice  was  sufficient. 

Judgment  having  been  obtained  by  the  plaintiff'  for  14:21.  10s.  9d.  debt,  and 
51.  lis.  lOd.  costs,  ill  an  action  against  Harding  as  the  official  manager  of  the  Royal 
British  Bank, 

Hawkins,  on  a  former  day  in  this  term,  upon  affidavits  similar  to  those  used  in 
J'osselt  V.  Iluidiruj,  ante,  p.  524,  obtained  a  rule  calling  upon  James  Beech  Hill  an<l 
John  Marshall  respectively  to  shew  cause  wh}-  execntion  or  executions  upon  the  said 
judgment  should  not  be  issued  against  the  persons,  property,  and  effects  of  the  .saiil 
■  lames  Beech  Hill  and  >Iohn  Marshall  respectively  as  shai'eholdcrs  of  the  said  bank,  to 
satisfy'  the  plaintifl  in  the  sum  of  1091.  5s.  3d.  remaining  due  in  respect  of  the  said 
judgment,  with  interest  and  costs. 

Byles,  Scrjt.,  shewed  cause.  He  admitted  that  the  case  was  not  to  be  distinguished 
from  that  of  I'oivis  v.  Ilardinii,  ante,  p.  533  ;  but  took  an  objection  to  the  notice, 
which  descrilicd  Manshall  as  "John  Marshall,"  whereas  his  true  name,  and  the  name 
by  which  he  appeared  on  the  return  made  to  the  stamp-office  in  June  last,  was  "John 
S.  Marshall." 

There  was,  however,  an  affidavit  identifying  the  paity  scived  with  the  notice  as 
the  person  mentioned  in  the  return  ;  and  the  rnle  was  made 

Absolute. 

[556]     (iRi.ssoiJ)  V.  Hakding,  Official  Manager  of  the  Koyal  British  Bank. 

Jan.  31,  1857. 

Where  a  rule  cannot  be  ser\ed,  it  may  be  amended  and  enlarged, 
even  though  it  has  run  out. 

In  this  case,  which  was  similar  to  the  last,  the  plaintiff''s  attorneys  had  been  unable 
to  serve  the  party  to  whom  the  notice  was  addressed,  by  reason  of  his  having  left  his 
former  place  of  abode. 

Byles,  Serjt.,  applied  for  leave  to  amend  the  rule,  and  to  enlarge  it  luitil  tlii>  lirat 
day  of  the  next  term. 

Ckksswki.l,  J.     How  can  we  so  deal  with  a  i-ulc,  after  it  has  run  out  f 

Master  Park  stated  that  he  had  a.seertaiiied  that  that  which  was  asked  was 
commonly  done  in  tl oiut  of  (^)ueen's  Bench. 
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Cresswell,  J.     For  the  purpose  of  service  ? 

Master  Park.     Yes  :  it  is  treated  as  in  effect  a  new  rule. 

The  rule  was  accordingly  ordered  to  be  amended  and  enlarged. 

[557]    Bailey  and  Another  r.  The  Universal  Provident  Life  Association. 

Jan.  31,  1857. 

[S.  C.  26  L.  J.  C.  P.  87  ;  3  Jur.  N.  S.  269  ;  5  W.  K.  268.] 

One  who  has  accepted  shares  in  a  joint-stock  company,  but  ha.s  not  signed  the  deed 
of  settlement,  or  any  deed  referring  to  it,  is  not  a  "  shareholder  "  within  the  7  &  8 
Vict.  c.  110,  and  consequently  is  not  liable  to  an  execution  at  the  suit  of  a  judg- 
ment-creditor of  the  company, — although  his  name  appears  as  a  shareholder  in  the 
return  filed  with  the  legistrar  of  joint-stock  companies,  pursuant  to  s.  11. 

Hawkins,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on  Edward  Copeland 
to  shew  cause  why  execution  should  not  issue  against  him  as  a  shareholder  in  the 
Universal  Provident  Life-Association. 

The  athdavits  upon  which  the  motion  was  founded  stated,  that  the  plaintiffs 
obtained  a  judgment  against  the  association  on  the  4th  of  September,  185.'i,  for  7.501. 
lis.  4d.  debt,  and  481.  8s.  8d.  costs,  of  which  there  remained  due  7351.  7s.  and  interest ; 
that,  on  the  1st  of  November,  1855,  a  fi.  fa.  was  sued  out  upon  the  said  judgment, 
and  returned  nulla  bona  ;  that  the  defendants  had  not  any  goods  or  chattels,  property 
or  effects  applicable  to  the  said  execution,  or  whereby  the  said  debt  and  costs,  or  any 
part  thereof,  might  be  satisfied  ;  that  proceedings  were  pending  before  the  Master  of 
the  Kolls  for  winding  up  the  affairs  of  the  association,  but  that  no  call  had  been  made 
thereunder ;  that  the  plaintiffs'  claim  upon  the  judgment  had  been  duly  proved  under 
the  petition  and  order  pursuant  to  the  Joint-Stock  Companies  Winding-up  Act,  1848 
(11  &  12  Vict.  c.  45,  s.  73);  that,  on  the  26th  of  November,  1856,  Mr.  Copeland  was 
duly  served  with  notice  of  the  intended  application,  pursuant  to  the  7  &  8  Vict.  c.  110, 
s.  58  ;  that,  in  and  l)y  the  registered  returns  of  the  said  Universal  Provident  Life- 
Association,  made  pursuant  to  the  Joint-Stock  Companies  Registration  Act,  7  &  8 
Vict.  c.  110,  .ss.  4,  11,  and  kept  at  the  proper  office,  the  said  Edward  Copeland  was 
returned  as  a  shareholder  in  the  said  company  at  the  time  when  the  said  debt  for 
which  the  action  was  brought  was  incurred  and  the  judgment  thereon  was  obtained 
as  afore-[558]-said,  and  still  remained  a  shareholder  therein,  no  transfer  of  his  shares 
having  been  registered  or  returned  to  the  said  office  ;  and  that  the  said  association 
was  a  completely  registei'ed  company,  and  was  not  incorporated  by  act  of  parliament 
or  charter,  nor  was  the  liability  of  its  membei-s  restricted  by  letters-patent  or  otherwise. 

Bolton  and  Mellish  now  .shewed  cause  (a).     Although  Mr.  Copeland  is  a  holder  of 

(a)  The  affida^^ts  upon  which  cause  was  shewn,  stated,  that  the  ti-ansfers  under 
which  Mr.  Copeland  held  six  shares  in  the  association  were  not  sealed,  nor  were  they 
indorsed  with  a  certificate  of  approval  under  the  hands  of  two  directors,  as  required 
by  the  deed  of  settlement,  and  that  the  date  of  one  of  the  transfers  was  written  in 
pencil ;  and  that  he  had  never  signed  the  deed  of  settlement  of  the  association.  The 
following  clauses  of  the  deed  of  settlement  were  also  set  out : — 

Clause  66.  "  That  the  person  appearing  in  the  company's  register  of  shareholders 
to  be  holder  of  any  share,  and  no  other  person,  shall  be  entitled  (subject  to  the 
regulations  and  in  the  manner  herein  expressed)  to  sell  and  transfer  any  such  share 
to  any  person  whomsoever,  not  being  an  infant,  lunatic,  married  woman,  or  under 
anv  legal  disability,  and  to  an\'  body  politic  or  corporate  legally  capalile  of  holding 
any  such  share :  Provided,  nevertheless,  that  it  shall  not  be  obligatory  on  the  board 
to  accept  a  transferee  who  shall  be  the  holder  of  less  than  five  shares  in  the  capital  of 
the  company  : " 

Clause  67.  "  That  a  form  of  deed  of  transfer  shall  be  provided  by  the  directors, 
and  that  any  shai'eholder  shall  be  entitled,  on  application  to  the  secretary  of  the 
company,  to  have  a  copy  of  such  form,  with  printed  or  written  instructions  for  the 
use  of  the  same,  if  any  shall  be  thought  requisite  :  " 

Clause  68.  "  That  every  deed  of  transfer  shall,  immediately  after  execution,  be 
left  at  the  company's  offices  ;  and  thereupon  the  directors  shall,  with  all  convenient 
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shaves  in  the  association,  and  his  name  appears  on  the  register  of  sharehoklers,  he  is 
[559]  not  legally  a  shareholder,  or  liable  in  that  character,  inasmuch  as  the  shares 
have  not  been  conveyed  to  him  by  a  valid  transfer,  and  he  has  not  executed  the  deed 
of  settlement.     This  is  a  proceeding  under  the  fiGth  section  of  the  act  for  the  registra- 

speed,  take  the  same  into  consideration,  and,  subjec^:  to  the  proviso  contained  in  the 
66th  clause,  shall,  if  the  same  bo  found  to  be  in  accordance  with  the  said  form,  and 
also  in  the  opinion  of  the  directors  a  fit  and  proper  instrument  of  transfer  within  the 
provisions  of  the  statute  in  that  behalf  made  and  provided,  and  in  accordance  with 
the  provisions  of  these  presents,  on  payment  of  Is.  in  respect  of  such  transfer,  certify 
their  approval  of  the  same  in  writing  inider  the  hands  of  some  two  of  the  directors  to 
be  indorsed  thereon  :  " 

Clause  69.  "  That  any  tiansfer,  or  pretended  transfer,  of  shares,  not  Ijcing  approved 
by  the  directors  under  the  last  preceding  clause,  shall  l)e  aljsohitely  void,  and  the  then 
registered  holder  of  the  shares  therein  expressed  to  be  transferred  shall  continue  to 
be  the  shareholder  in  respect  thereof  to  all  intents  and  purposes  ;  and  notice  of  such 
noil  approval,  and  of  the  conse([uences  thereof  as  aforesaid,  shall  forthwith  be  sent  to 
the  shareholder  purporting  thereby  to  transfer  such  shares  :  " 

Clau.se  70.  "That,  in  case  such  transfer  shall  be  approved,  but  not  otherwise,  the 
directors  shall  forthwith  cause  a  notice  in  writing  to  be  sent  to  the  transferree,  apprising 
him  of  the  same,  and  requiring  him  to  come  in  and  execute  this  present  deed,  or  some 
deed  of  covenant  refeiring  thereto,  or  a  duplicate  thereof,  within  one  calendar  month 
from  the  date  of  such  notice,  which  shall  also  specify  the  penalties  and  disabilities 
affixed  to  the  non-execution  of  the  deed  of  settlement  of  the  company  ;  but  it  shall  be 
in  the  discretion  of  the  board  to  extend  that  period  to  a  time  not  exceeding  three 
calendar  months,  when  the  circumstances  of  the  ease  shall  in  their  opinion  justify  the 
•same : " 

Clause  SO.  "  That  any  per.son  who  shall  become  entitled  to  any  share  by  purchase, 
representation,  or  otherwise,  and  who  shall  then  bo  a  registered  shareholder  of  the 
company  in  respect  of  any  other  share,  shall  not  be  required  again  to  execute  the.se 
presents,  or  any  deed  referring  thereto,  but  shall  be  entitled,  on  leaving  the  recpiisite 
transfer,  or  giving  the  requisite  notice,  and  leaving  the  requisite  evidence,  and  making 
the  re(|uisite  election  (if  any  of  such  particulars  are  respectively  necessary),  in  the 
manner  hereinbefore  required,  to  be  immediately  entered  in  the  register  of  shareholders 
as  the  holder  of  the  said  shares  :  " 

Clause  81.  "That,  in  case  any  person  who  shall  have  been  lequired  under  the  7<)lh 
or  77th  clause  of  those  presents  to  execute  these  presents,  or  some  deed  of  covenant 
referi'ing  thereto,  or  duplicate  thereof,  shall  for  the  space  of  thi'ec  calendar  months 
neglect  to  execute  the  same  in  the  manner  in  such  notice  specified,  or,  in  case  any 
person  claiming  on  the  groinid  of  any  evidence  re-[561]-'iuii'od  to  be  left  under  the 
71th  clause  of  these  presents,  shall  for  the  space  of  six  calendar  months  after  the  e\ent 
upon  which  his  or  her  title  depends  neglect  oi'  be  unable  to  procure  ami  leave  valid 
and  sufficient  evidence  as  required  by  the  .said  74th  clause,  or  if  for  any  reason  what- 
soever no  such  evidence  shall  be  left  within  the  time  last  aforesaid  by  the  party  legally 
entitled  to  leave  the  same,  then  and  in  every  such  ease  the  share  or  shares  of  or 
claimed  by  any  such  person  making  such  default,  or  so  unclaimed  as  aforesaid,  shall 
be  inmiediately  aufl  irre\<)cably  forfeited  to  the  use  of  the  company  :  " 

Clause  K2.  "That,  immediately  upon  the  execution  of  these  presents,  or  such 
deed  of  covenant  rcfci'i'ing  thereto,  or  ibqjiicate  thereof,  in  maimer  aforesaid,  the 
jierson  executing  the  same  l>eiiig  a  person  duly  entitled  ly  original  sul)scri[)tiiin, 
or  by  transfer,  election,  nomination,  or  otherwise,  in  manner  hereinbefore  mentioned, 
shall  be  forthwith  entered  on  the  register  of  shareholders,  and  duly  entered  for 
legistration  under  the  ])rovisions  of  the  statute  ;  and  such  |)er.son  shall  forthwith, 
l)Ul  not  before,  assume  the  liabilities  and  privileges  of  a  shareholder  ;  and,  if  such 
per.son  shall  be  entitled  in  any  of  the  respective  capacities  aforesaid,  or  as  a  nominee 
of  any  party  so  entitled,  the  dividends  accruing  on  the  siiare  or  shares  to  which  such 
pai'ty  or  nominee  of  such  party  shall  have  been  so  entitled  after  the  event  on  whicii 
such  title  shall  have  accrued,  and  before  the  execution  of  these  presents,  or  deed 
leferring  thereto,  oi'  duplicate  (hereof,  siiall,  unless  forfeited  under  the  7'.)th  clause 
of  these  presents,  l)c  accumulated  for-  and  p.iid  to  tlu'  person  so  executing,  at  the  time 
of  such  execution;  but,  in  cases  of  <liicct  ti'arrsfcr,  the  former  holder  of  the  share  in 
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tion,  iucorporatiou,  and  regulation  of  joint-stock  companies,  7  &  8  Vict.  c.  110(a). 
By  the  [560]  interpretation  clause  (s.  3),  the  word  "shareholder"  is  declared  to  mean, 
"any  person  entitled  to  a  share  in  the  [561]  company,  and  who  has  executed  the 
deed  of  settlement,  or  a  deed  referring  to  it."  The  provision  for  the  transfer  of  shares 
is  contained  in  s.  .54,  which  enacts,  that,  "  subject  to  the  regulations  therein  contained, 
and  to  be  contained  in  any  deed  of  settlement  of  any  joint-stock  company  completely 
registered  under  this  act,  it  shall  [562]  be  lawful  for  every  shareholder  of  such  company, 
and  he  is  hereby  entitled,  to  sell  and  transfer  his  shares  therein  by  deed,  duly  stamped, 
in  which  the  pecuniary  consideration  for  such  sale  shall  be  truly  expressed,  and  which 
instrument  of  transfer  must  be  according  to  the  form  in  the  schedule  (K.)  to  this  act 
annexed,  or  to  the  like  eft'ect ;  and  that  the  directors  of  the  company  shall  cause  a 
memorial  of  such  instrument  of  transfer,  when  produced  at  the  office  of  the  company, 
to  be  entered  in  a  book  to  be  called  '  The  Register  of  Transfers,'  and  the  entry  thei'eof 
to  be  indorsed  on  the  instrument  of  transfer  ;  and  that,  until  such  instiument  of  ti-ansfer 
shall  have  been  so  produced  at  the  office  of  the  company,  the  purchaser  of  the  share 
shall  not  be  entitled  to  receive  any  of  the  profits  of  the  company,  or  to  vote  in  respect 
of  such  share."  The  affidavit  shews  that  the  regulations  contained  in  the  deed  of 
settlement  in  this  case  have  not  been  complied  with  ;  consequently  there  has  been  no 
valid  transfer.  The  deed  requires  a  certificate  of  approval,  under  the  hands  of  two 
directors,  to  be  indorsed  on  the  instrument  of  transfer.  This  regulation  has  not  been 
complied  with.  The  material  provisions  as  to  the  registration  of  transfers  contained 
in  the  act,  will  be  found  in  ss.  11,  13,  and  18.  By  the  former,  the  directors  are 
required  to  make  the  following  retuins  to  the  registrar  of  joint-stock  companies, 
viz.  a  return  accordingly  to  schedule  (PI),  containing  the  particulars  therein  set 
forth  of  every  transfer  of  any  share  in  such  company  which  shall  ha\'e  been  made 
since  the  preceding  half-yearly  return  (or,  in  the  case  of  the  first  of  such  returns 
made  by  such  company,  since  the  complete  registration  thereof),  and  which  shall 
have  come  to  the  knowledge  of  the  directors  ;  and  also  a  return  according  lo  schedule 
(F.),  conta,ining  the  particulars  therein  set  forth  of  the  names  and  places  of  abode  of 
all  persons  who  shall  either  have  ceased  to  l)e  shareholders  of  such  company,  or  have 
become  shareholders  of  such  [563]  company  otherwise  than  by  a  transfer  ;is  aforesaid, 
since  the  preceding  half-yearly  return,  or  since  the  complete  registration  of  the  company, 
as  the  case  may  require,  and  also  of  the  changes  in  the  names  of  all  shareholders  of  such 
company  whose  names  shall  have  been  changed  by  marriage  or  otherwise  since  the  last 
preceding  half-yearly  return,  or  since  the  complete  registration  of  the  company,  as  the 
case  may  require.  The  1 3th  section  enacts,  "  that,  until  the  return  of  the  transfer  or  other 

respect  of  which  such  execution  is  to  be  made,  shall,  uutil  such  execution  and  registi-a- 
tion  as  aforesaid,  continue  subject  to  all  the  liabilities,  and  be  entitled  to  the  dividends, 
and  all  other  privileges  of  a  .shareholder." 

(a)  Which  enacts  "  that  e\eiy  judgment  and  e\ery  decree  or  order  which  shall  be 
at  anj'  time  after  the  passing  of  this  act  obtained  against  any  company  completely 
registered  under  this  act,  except  companies  incorporated  by  act  of  parliament  or 
charter,  or  companies  the  liability  of  the  members  of  which  is  lestricted  by  virtue  of 
any  letters-patent,  in  any  action,  suit,  or  other  proceeding  prosecuted  by  or  against 
such  company  in  any  court  of  law  oi-  equity,  shall  and  mav  take  effect  and  be  enfoi'ced, 
and  execution  thereon  be  issued,  not  only  against  the  propeity  and  effects  of  such 
company,  but  also,  if  due  diligence  shall  have  been  used  to  obtain  satisfaction  of  such 
judgment,  decree,  or  order,  by  execution  against  the  property  and  effects  of  such 
company,  then  against  the  person,  property,  and  effects  of  any  shareholder  for  the 
time  being,  or  any  former  shareholder  of  such  compauj^  in  his  natural  or  individual 
capacity,  until  such  judgment,  decree,  or  order  shall  be  fully  satisfied  :  provided,  in 
the  case  of  execution  against  an\'  former  shareholder,  that  such  formei'  shareholder 
was  a  shareholder  of  such  company  at  the  time  when  the  contract  or  engagement  for 
which  such  judgment,  decree,  or  ordei'  may  have  been  obtained  was  entered  into,  or 
became  a  shareholder  during  the  time  such  contract  or  engagement  was  unexecuted 
or  unsatisfied,  or  was  a  shareholder  at  the  time  of  the  judgment,  decree,  or  order  being 
obtained:  provided  also  that  in  no  case  shall  execution  be  issued  on  such  judgment, 
decree,  or  order,  against  the  person,  propeity,  or  effects  of  anj'  such  former  shareholder 
of  such  company,  after  the  expiration  of  three  yeais  next  after  the  person  sought  to 
be  charged  shall  have  ceased  to  be  a  shareholder  of  such  company." 
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fact  or  event  whereby  a  person  becomes  the  holder  of  any  shares,  be  m:ule  pui-suaiit 
to  the  provisions  hereinbefore  contained,  it  shall  not  he  lawful  for  such  company,  its 
directors  or  officers,  if  such  fact  or  event  be  known  to  them  respectively,  to  pay  to  any 
such  person  any  part  of  the  profits  of  the  concern,  nor  foi-  any  such  peivson  to  sue  for 
or  reco\cr  any  part  of  the  profits  arising  in  respect  of  such  share,  or  in  anywise  to  act 
as  a  shareholder  ;  and  that,  until  the  return  of  the  transfer  of  any  share  shall  have  lieen 
made  pursuant  to  the  pro\  isions  hereinbefore  contained,  the  person  whose  share  shall 
have  l)een  thereby  transferred,  shall,  so  far  as  respects  his  liability  to  the  debts  and 
engagements  of  the  company,  and  also  as  respects  the  reimbursement  of  any  loss, 
damages,  costs,  and  charges  he  may  incur  thereby,  be  deemed  to  continue  a  share- 
holder of  such  company."  And  s.  IS  enables  any  person  to  inspect  and  obtain  a  copy 
or  extract  of  any  return  or  deed,  certified  by  the  registrar,  and  provides,  "that,  in  all 
courts  of  law  and  equity,  and  elsewhere,  every  such  copy  or  extract  so  certified  shall 
be  receivefl  in  evidence,  without  proof  of  the  signature  thereto,  or  of  the  seal  of  office 
affixed  thereto."  This  provision  (litters  widely  from  that  contained  in  the  21st  section 
of  the  7  iV'  8  Vict.  c.  113,  which  would  seem  to  make  the  return  conclusive  evidence  of 
the  parties  named  therein  Vicing  shareholders.  Both  statutes  being  under  the  considera- 
tion of  the  legislature  din-ing  the  [364]  same  session,  this  difference  of  language  could 
hardly  have  been  unintentional.  There  arc  numerous  cases  where  it  has  been  held, 
that  the  transferree  of  shares  is  not  to  be  eon.sidered  a  shareholder  unless  the  terms 
of  the  deed  have  been  complied  with.  In  TIw  Oahanized  Iron  Company  v.  JFcdohy, 
8  Exeh.  17,  7  liaihvay  Cases,  .318,  it  was  held  that  the  defendant  was  not  liable  to  be 
sued  for  calls,  he  never  having  executed  the  deed  of  settlement.  So,  in  Moss  v.  Tlie 
Steam  Gondola  Coinpany,  17  C.  B.  ISO,  a  pai'ty  who  had  acted  as  a  director,  but  who 
had  not  signed  the  deed  of  settlement,  was  held  not  lialile  to  an  execution  on  a  judg- 
ment against  the  company.  Jervis,  C.  J.,  there  .says  :  "  You  are  asking  for  a  statutoiy 
remedy  against  a  shai-eholder.  To  entitle  you  to  that,  you  niiist  bring  the  party  sought 
to  be  charged  within  the  statutory  definition.  That  you  have  not  done."  Again,  in 
Wilkins  V.  The  Anijlo-Culifdrnian  Gold  Minini/  Company,  IS  Q.  B.  287,  a  person  wiio 
had  sul>sci-ibcd  for  shares  was  held  not  to  lie  entitled  to  certificates  under  s.  51,  until 
he  had  executed  the  deed  of  settlement,  or  a  deed  referring  thereto.  In  HoMmijud  v. 
Shorlrkhje,  4  Exch.  699,  a  transfer  was  held  inoperative  for  want  of  the  consent  thereto 
of  "a  board  of  directors,"  as  required  by  the  deed  of  settlement  (a).  In  NefH  v  Angas, 
3  Exeh.  805,  the  hu.sband  of  a  woman  who  had  (with  his  consent)  purchased  shares  in 
a  jointrstock  bank  with  the  proceeds  of  her  separate  property,  not  having  complied 
with  the  requisitions  of  the  deed  of  settlement  so  as  to  become  a  member  of  the 
association,  was  held  not  liable  to  a  scire  facias  under  the  7  G.  4,  c.  46,  s.  13.  The 
like  was  held  as  to  an  executor,  in  Ness  v.  Armstrmuf,  4  Exch.  21.  To  make  a  man 
a  shareholder,  the  statute  requires  four  things, — that  he  should  have  executed  the 
deed  of  settlement  [565]  of  the  company,  or  some  deed  referring  to  it, — that  the 
shares  should  be  conveyed  to  him  by  <lecd  duly  stamped, — that  a  memorial  of  the 
instrument  of  transfer  should  be  entered  in  "the  register  of  transfer's,"  and  the  cnti'V 
indorsed  thereon, — and  that  his  name  should  ajipear  in  the  return  made  to  and  filed 
with  the  registrar  of  joint-stock  companies.  The  three  first  have  not  lieen  complied 
with  here  :  and  the  (|uestioii  is,  whether  the  single  fact  of  the  party's  name  appearing 
on  the  register  fixes  him  with  liability  as  a  shareholder.  In  Turner  v.  T/ie  Metropolilan 
Lii'c-Stoek  Cmnjiany,  2  Exch.  507,  the  retui'n  was  held  to  be  prima  facie  evidence  only. 
Hawkins,  in  support  of  his  rule.  The  ipiestion  is  whether  the  shareholder  is  not 
estopped  from  sotting  up  the  irregularity,  if  any  there  be.  The  oi)ject  of  the  legis- 
lature in  requiring  a  memorial  or  return  to  be  filed  is,  to  give  to  pci'sons  dealing  with 
the  company  the  means  of  ascertaining  with  whom  they  are  contracting.  The  case  of 
Tirrncr  v.  Tin:  MrlroiiiilUan  Livc-Slock  ('ompaiiy,  2  Hxch.  5()7,  is  ex])i'essly  in  iKiint.  Mr. 
Copeland's  affidavit  siicws  that  he  lias  done  all  he  could  to  make  liimself  a  shareholder. 
The  transfer  is  in  the  form  given  in  the  scIumIuIc,  though  l>y  accident  there  is  no  seal 
ojiposite  the  signature  of  the  tran.sferror.  [C'ockburn,  t!.  .1.  It  amounts  to  no  moi-c 
than  this,  that  the  parties  intended  the  instrument  to  be  a  deed.]  In  ci|uity  it  would 
still  be  tieated  as  a  conveyance.  Having  taken  advantage  of  it  as  a  valid  <leed,  and 
having  by  means  of  it  caused  his  name  to  be  inserted  in  the  I'egister,  is  not  the  party, 

(o)  See  the  observations  upon  this  case  in  lionjali:  v.  Sliortridf/);  5  House  of  Lords 
Cases,  297. 
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as  between  himself  and  a  creditor  whose  only  means  of  information  is  by  looking  at 
the  register,  estopped  from  saying  that  he  is  not  a  shareholder?  The  only  effect  of 
the  omission  to  sign  the  deed  of  settlement  is,  to  suspend  the  party's  right  to  [566] 
exercise  the  powers  of  a  shareholder  :  s.  26  (a).  [Crowder,  J.  You  argue,  from  s.  26, 
that,  although  not  a  shaieholder  for  the  purpose  of  receiving  benefit,  by  reason  of  his 
omission  to  execute  the  deed,  the  party  is  a  shareholder  for  the  purpose  of  being 
liable.]  Just  so  :  and  there  is  no  good  reason  why  it  should  not  be  so.  [Cockburn,  C.  J. 
When  you  come  to  put  in  force  the  very  stringent  provisions  of  the  statute,  must  you 
not  shew  clearly  that  the  statutory  liability  is  imposed  upon  the  person  sought  to  be 
affected  ?  Cresswell,  J.  Suppose  the  legislature  had  said  that  execution  might  issue 
against  every  person  who  signs  the  company's  deed  of  settlement, — would  you  contend 
that  a  shareholder  who  has  not  executed  the  deed  would  be  liable  ?]  No.  [Cresswell,  J. 
Do  thev  not  in  effect  exclude  the  liability  of  one  who  has  not  signed  the  deed,  when 
they  [567]  say,  that,  certain  conditions  having  been  complied  with,  execution  may 
issue  against  shareholders,  and  that,  by  "  shareholders,"  they  mean  persons  who  have 
executed  the  deed  ?  I  think  we  cannot  hold  a  man  to  be  a  shareholder,  and  as  such 
liable  to  execution,  who  has  not  signed  the  deed,  without  overruling  Moss  v.  The 
Steam  Gondola  Company,  17  C.  B.  ISO,  which  I  think  was  rightly  decided.]  In  Burnes 
V.  Penncll,  2  House  of  Lords  Cases,  497,  by  a  deed  of  co-partnership  of  a  joint-stock 
company,  certain  forms  were  to  be  observed  by  any  transferree  of  shares,  before  he 
could  become  a  member  of  the  company.  A.  purchased  shares,  and  executed  some  of 
the  acts  lequired  to  constitute  him  a  member  of  the  company,  but  left  one  of  these 
acts  unexecuted  :  and  it  was  held,  that  the  execution  of  these  acts  was  a  duty  cast  on 
the  purchaser  for  the  benefit  of  the  company,  and  that  his  non-execution  of  one  of 
them  did  not  enable  him,  as  respected  the  company,  to  retire  from  his  contract. 

Cockburn,  C.  J.  It  appears  to  me  to  be  enough  upon  the  present  occasion  to  say 
that  Moss  V.  The  Steam  Gmulola  Company  is  an  authority  dii-ectly  in  point.  The 
plaintiff  is  seeking  to  enforce  a  judgment  obtained  against  the  company,  by  means  of 
a  statutable  execution  against  one  whom  he  charges  to  be  a  shareholder.  I  quite 
agree  with  the  principle  laid  down  in  the  case  referred  to,  viz.  that  the  party  against 
whom  this  very  stringent  proceeding  is  taken,  must  be  shewn  to  come  within  the 
definition  of  a  shareholder  given  by  the  act, — one  who  has  executed  the  deed  of 
settlement  of  the  company,  or  some  deed  referring  thereto.  Mr.  Copeland  in  this 
case  has  not  executed  the  deed ;  consequently,  he  is  not  a  shareholder,  and  the 
plaintiff  cannot  have  execution  against  him.  The  rule  which  has  been  obUvined  for 
that  purpose  must  be  discharged. 

[568]  The  rest  of  the  court  concurring, 

Knle  discharged. 

Hawkins  submitted,  that,  inasmuch  as  the  rule  was  not  an  experimental  one,  and 
the  creditor  had  Ijeen  misled  by  the  appearance  of  the  name  of  Sir.  Copeland  in  the 
i-eturn  of  shareholdei's,  he  ought  not  to  be  visited  with  costs. 

To  this  the  court  assented,  and  the  rule  was 

Discharged  without  costs. 

(a)  Which  enacts  "  that  no  shareholder  of  any  joint-stock  company  completely 
registered  under  this  act  shall  be  entitled  to  receive  any  dividends  or  profits,  or 
be  entitled  to  the  remedies  or  powers  hei-eby  given  to  shareholders,  until  he  shall 
have  executed  the  deed  of  settlement  of  the  said  company,  or  some  deed  referring 
thereto,  and  also  have  paid  up  all  instalments  or  calls  due  from  him,  and  shall  have 
been  registered  in  the  registry  office  aforesaid  ;  and,  further,  that  it  shall  be  lawful 
for  every  shareholder  who  shall  have  signed  such  deed,  and  paid  up  such  instalments 
or  calls,  and  shall  ha\e  been  registered,  and  he  is  hereby  entitled, — to  be  present  at 
all  general  meetings  of  the  company, — and  also  to  take  part  in  the  discussions  thereat, 
— and  also  to  vote  in  the  determination  of  any  question  thereat,  and  that  either  in 
person  or  by  proxy,  unless  the  deed  of  settlement  shall  preclude  shareholders  from 
voting  by  proxy, — and  also  to  vote  in  the  choice  of  directors,  and  of  every  auditor  to 
be  elected  by  the  shareholders ;  subject,  nevertheless,  to  the  provisions  of  this  act  and 
of  the  deed  of  settlement  of  the  company,  or  other  special  authority,  so  far  as  such 
provisions  shall  either  legulate  or  restrict  the  exercise  of  such  powers,  but  not  so  as 
to  deprive  such  shareholders  thereof,"  t*cc. 
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Barnes  c.  Hakding,  Otticial  iMaiuiger  of  the  Koy;il  Isritisli  BHiikfa).     Muy  8,  lt<57. 

[S.  C.  5  W.  R.  570.] 

Upon  ;in  iii(|uisitioii  on  a  writ  of  elegit,  ])roof  of  possession  or  receipt  of  the  I'ent  of 
the  land  by  the  party,  is  prima  faeic  evidence  of  title.  Where  a  jury,  notwith- 
standing such  evidence,  found  that  the  party  had  no  lands, — the  court  set  aside 
the  finding,  and  directed  the  sherifl"  to  take  a  new  inquisition. 

A  writ  of  elegit  wa.s  directed  to  the  .sheriff  of  SuflblU,  comnuimling  him  to  cause 
to  be  delivei-ed  to  the  plaintilf,  by  a  reasonable  price  and  extent,  all  the  goods  and 
chattels  of  Thomas  Mayhew,  of  iSaxmundhum,  in  the  said  county,  in  his  bailiwick, 
except  his  oxen  and  beasts  of  the  plough  ;  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  his  bailiwick,  as  the  .said  Thomas  Mayhew,  or  any  person  in 
trust  for  him,  was  seised  or  possessed  of  on  the  .30th  of  .January,  1857,  or  at  any  time 
afterwards,  or  over  which  the  said  Thomas  Mayhew  on  that  day,  or  at  any  time 
afterwards,  had  any  disposing  power  which  he  might  without  the  assent  of  any  other 
person  exercise  for  his  own  benefit, — to  hold  the  same  until  the  sum  of  llGl.  [569] 
19s.  2d.,  together  v\ith  interest,  should  have  been  levied. 

An  inquisition  under  the  above  writ  was  held  on  the  'ind  of  April  last,  at  Wood- 
bridge,  in  the  comity  of  Suffolk,  before  James  Sparke,  E.sq.,  the  acting  undcr-sheritl', 
when  a  jury  was  duly  sworn,  and  the  following  evidence  given,  after  an  objection 
taken  by  Mr.  Churchyard,  an  attorney  who  attended  to  watch  the  proceedings  on 
behalf  of  Mr.  Mayhew,  instructed  by  Mi'.  Mayhew's  Ijondon  agents  (but  afterwards 
withdrawn),  that  the  deeds  ought  to  be  produced,  or  notice  to  produce  given  before 
secondary  evidence  could  be  let  in  : — 

'1  he  first  witness,  Mr.  Garrett,  of  Aldborough,  stated  that  he  knew  the  proi)eity 
of  Mr.  Thomas  Mayhew  at  Aldborough  ;  that  it  was  comprised  in  the  particulars  and 
plan  profluced,  and  consisted  of  houses  and  about  fifty  acres  of  land  (enumerating  and 
describing  the  parcels)  called  the  Crespiguy  House  I'^state  ;  that  the  witness  occupied 
a  great  portion  of  it,  about  twenty-five  acres,  holding  it  .as  tenant  from  year  to  year 
of  .Mr.  Mayhew,  and  paying  rent  to  him  for  it  ;  that  the  property  was  Mr.  Mayhew's 
on  the  .'30th  of  Jamiary  and  the  23rd  of  February  last;  that  he  (the  witness)  had 
offered,  and  was  willing  to  give,  50001.  for  the  whole  estate  ;  and  that  the  price 
asked  was  60001. 

On  cro.s.s-cxamination,  Mr.  (larrctt  stated  that  Mr.  Mayhew  always  called  the 
estate  his  own  ;  that  he  paid  him  no  rent  siiice  last  January,  there  being  none  due  ; 
that  no  one  else  claimed  the  rent ;  but  that  he  had  that  day  received  a  notice  from 
one  Thrupp,  who  claimed  to  be  a  mortgagee,  to  pay  no  further  rent  to  Mr.  Mayhew. 

An  extract  fi'oni  the  rate-book  of  the  parish  of  Aidboi'ough  was  produced,  .and 
admitted,  slicwing  the  gross  rental  of  the  estate  to  be  liS2l.,  and  the  I'ateablc  v.alue 
1741. 

James  Southwell,  of  Sa.xniundliam,  was  next  called.  [570]  He  staled  that  he 
knew  the  property  of  Mr.  Mayhew  in  Saxmunilh,-uu,  called  the  Fairfield  Instate;  that 
it  was  entirely  in  his  own  occupation,  with  the  exception  of  a  small  <|uantity  let  out 
as  garden  ground, — the  whole  consisting  of  about  twenty-eight  acres,  and  the  annual 
value  1171.  10s. 

On  cross-examination,  this  witness  stated  that  he  know  of  the  possession  only  by 
repute,  by  inspection  of  the  rate-bocjk,  and  liy  his  (Mr.  Mayhew's)  resilience  and 
occupation. 

Tile  undcrsheiitl'  told  the  jury,  that,  in  his  opinion,  the  evidence  produced  was 
under  the  eireunistanees  admissible  and  snilicicnt  ;  that  that  <|uestion  was  not  for 
their  consideration  ;  but  that  they  wore  to  .say,  upon  the  (!\  idcnce  produced,  what 
lands,  S:c.,  Mr.  Mayhew  was  possessed  of. 

The  jury  found  that  there  was  no  evidence  to  shew  thai  the  defendanl  (me.uiing 
Mayhew)  was  pos.scssed  of  any  lands,  itc. 

Couch,  on  a  former  day,  upon  an  affidavit  of  the  undorsiieritl'  verifying  his  notes, 

(ii)  The  I'ule  was  also  intituleil  ".\nd  in  the  in.illiT  of  llic  writ  of  elegit  against 
the  lands  of  Thomas  Mayhew." 

C.  P.  xviii.— 8* 
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moved  for  a  rule  calliui,'  upon  Mr.  Mayhew  to  shew  cause  why  the  inquisition  taken 
upon  the  above  writ  of  elesjit  should  not  be  set  aside  and  a  new  inquisition  taken 
thereon,  on  the  ground  that  the  verdict  was  perverse.  He  referred  to  Watson's 
Sheriff',  2nd  edit.  313,  where  it  is  said,  that,  "  whei'e  fraud,  deceit,  or  partiality  has 
been  practised,  if  the  writ  be  not  tiled,  the  court  will  stay  the  tiling  of  it,  and  grant 
another  writ," — citing  2  Inst.  396.  (Crowdei',  J.  Can  you  have  a  new  inquisition 
upon  the  old  writ  i     Cresswell,  J.     Why  not,  as  well  as  upon  a  writ  of  inquiry  1] 

The  rule  was  grantetl  in  the  alternative, — "  to  shew  cause  why  the  finding  of  the 
jury  upon  the  inquisition  [571]  taken  upon  the  said  writ  should  not  be  set  aside  and 
a  new  inquisition  be  taken  thereupon,  or  why  the  said  writ  of  elegit  and  the  inquisi- 
tion thereon  should  not  be  set  aside,  and  the  plaintiff  be  at  liberty  to  issue  a  new 
writ  of  elegit  against  the  lands  of  the  said  Thomas  Mayhew. 

Hawkins  now  shewed  cause.  It  cannot  be  denied  that  there  was  evidence  upon 
which  the  jury  might,  and  pei'haps  ought,  to  have  found  that  Mr.  Mayhew  had  lands 
in  the  county  which  might  be  extended  under  the  elegit.  But  it  is  submitted  that 
this  rule  was  wholly  unnecessar\',  inasmuch  as  the  plaintitf  might  have  issued  another 
elegit ;  Archbold's  Practice,  11  th  edit.,  by  Prentice,  63-1,  63-5  {ay.  [Cresswell,  J.  Into 
the  same  county!]  Yes.  [Cresswell,  J.  Without  the  leave  of  the  court?]  Yes. 
[Cresswell,  J.  If  he  may  have  a  new  elegit  without  leave,  does  he  make  it  worse  by 
asking  leave!  Willes,  .1.  It  may  be  convenient  to  the  plaintiti'  to  have  a  declaration 
of  the  court  that  there  was  evidence  upon  the  former  occasion  upon  which  the  jury 
should  have  found  that  Mr.  Mayhew  had  lands.  Cockburn,  C.  J.  If  the  court  are 
satisfied  that  the  \erdict  was  wiong,  I  do  not  see  why  they  should  not  say  so.]  At 
all  events,  [572]  the  plaintiff  ought  not  to  have  the  costs  of  the  rule.  [Cresswell,  J. 
Ml'.  Mayhew  appeai-ed  by  his  attorney  to  oppose  the  plaintitt's  proceedings  on  the 
inqui-sition.     I  do  not  see,  therefore,  why  he  should  not  be  visited  with  cost^s  («)"•] 

Byles,  Serjt.,  and  Couch,  contra,  were  stopped  by  the  court. 

Cockburn,  C.  J.  The  finding  of  the  jury  was  altogether  mi  warrantable.  The 
rule  must,  therefore,  lie  made  absolute. 

Willes,  J.  The  jury  upon  an  inquisition  under  an  elegit,  have  no  right  to  go 
into  the  question  of  title.  The  return  to  the  elegit  does  not  conclude  the  matter. 
The  jury  were  bound  to  find  that  Mr.  MaN'hew  had  lands,  upon  the  prima  facie 
evidence  produced  before  them.  It  may,  however,  be  advisable  for  the  plaintiff'  to 
take  the  rule  in  the  second  alternative. 

Byles,  Serjt.  We  have  considered  the  matter,  and  prefer  taking  the  first  alternative. 
The  writ  has  not  been  executed  ;  that  which  has  been  done  upon  it  going  for  nothing. 
We  wish  to  set  aside  the  inquisition  only. 

Willes,  J.  Then  you  must  add  to  the  rule,  a  direction  to  the  sheriff  to  take  a 
new  incjuisition. 

The  rest  of  the  court  concurring, 

Rule  absolute  {b). 


{ay  In  Archbold's  Practice,  633,  it  is  said  :  "  Proof  of  possession  of  the  land  by  the 
defendant,  or  receipt  of  rent  by  him  in  respect  of  the  same,  is  prima  facie  evidence  of 
his  title  to  it.  As  the  proceeding  is  an  ex  parte  one,  and  the  inquisition  not  con- 
clusive on  the  defendant,  it  is  in  general  sufficient  to  give  slight  evidence  of  the 
defendant's  title."  "The  inquisition  must  find  the  lands  with  certainty  ;  the  place 
and  county  where  they  lie,  and  where  the  inquisition  is  taken, — Baijsinff's  case, 
Dyer,  208  ;  the  estate  the  defendant  has  in  them, — F.  Moore,  8  ;  whether  seised  in 
severalty,  or  as  joint-tenant  or  tenant-iu-common, — Hmrd  v.  Baskerfield,  Hutton,  16, 
Brownl.  38  ;  and  their  \'alue, — Sjiarnur  v.  MaflerfOck,  Cro.  Car.  319." 

(a)'^  The  rule  did  not  ask  for  costs. 

{Ii)  The  lule  was  drawn  up  as  follows : — "  It  is  ordered  that  the  finding  of  the 
jury  upon  the  imjuisition  taken  upon  the  said  writ  of  elegit  be  set  aside,  and  that  the 
sherifi'  of  the  county  of  Suttolk  do  proceed  to  take  a  new  incjuisition  thereon." 
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[573]     Ex  PARTK  Thomas  Cross,  a  Prisoner.     Jan.  22,  1857. 

[S.  C.  ill  Court  of  E.Kchefiuei-,  1  il.  &  N.  G51  ;  26  L.  J.  M.  C.  28  ;  3  Jur.  X.  S.  ^20 ; 
5  \V.  R.  307.     Dismissed,  Clark  v.  Ilei/.,  ISSi,  14  Q-  B.  I).  101.] 

A  commitment  under  the  Vagrunt  Act,  5  G.  4,  c.  83,  s.  4,  stated  that  "  T.  C.  on,  ifec, 
in  this  city  (London),  then  being  a  reputed  thief,  frequenting  the  public  streets  and 
plcices  of  and  in  the  said  city,  then  and  there  was  found  in  Hailwuy  Place,  being 
a  public  thoroughfare,  and  one  of  the  places  of  public  resort  of  ami  in  the  said 
city,  with  intent  feloniously  to  steal,"  &c.  :  Hclil,  sutticicnt. 

The  prisoner  Thomas  Cross  was  on  the  30th  of  December  last  committed  to  the 
house  of  correction  at  Ilollowa}',  for  an  offence  against  the  Vagrant  Act,  5  G.  4, 
c.  83,  s.  4,  under  the  following  warrant : — 

"  To  all  and  every  the  constables  of  the  police  force  for  the  city  of  London  and 
the  liberties  thereof,  and  to  all  other  constables  and  peace  officers  in  the  said  city  and 
liberties,  and  to  the  keeper  of  the  city  of  Loudon  house  of  correction  at  HoUoway,  in 
the  county  of  Middlesex. 

"London,  to  wit.  Where;is,  Thomas  Cross,  late  of  Lonilon,  labourer,  was  this  day 
duly  convicted  before  the  undersigned,  the  Lord  Mayor  of  the  city  of  London,  and 
one  of  hci-  Majesty's  justices  of  the  peace  in  and  for  the  said  city  and  the  liberties 
thereof,  sitting  at  the  Mansion  House  justice-room  in  the  same  city,  of  Ijeing  a  rogue 
and  vagabond,  within  the  intent  and  meaning  of  the  statute  of  the  Fifth  year  of  King 
George  the  Fourth,  intituled  '  An  Act  for  the  punishment  of  idle  and  disorderly 
persons  and  rogues  and  vagabonds  in  that  pait  of  Great  Britain  called  England,'  For 
that  he  the  .said  Thomas  Cross,  on  the  24th  day  of  Decembei-  instant,  in  this  city, 
then  being  a  suspected  person  and  reputed  thief,  frequenting  the  public  sti-eets  and 
places  of  and  in  the  said  city,  then  and  there  was  found  in  Railway  Place,  being  a 
public  thoroughfare,  and  one  of  the  places  of  public  resort  of  and  in  the  said  city, 
with  intent  feloniously  to  steal  the  moneys,  goods,  and  chattels  of  Sarah  Seymour 
from  her  person  therein,  against  the  form  of  the  statute  in  such  case  made  and 
provided  :  And  it  was  thereby  adjudged  that  the  said  Thomas  [574]  Ci'oss,  for  his 
said  offence,  should  be  ini])risoneil  in  the  city  of  London  house  of  correction  at 
HoUoway  aforcsairl,  and  there  kept  to  hard  labour,  for  the  space  of  throe  months  : 
These  are,  therefore,  to  command  you,  the  .said  coiistal)les,  to  take  tlu;  said  Thomas 
Cross,  and  him  safely  convey  to  the  said  house  of  con-ectiou  at  HoUoway  aforesaid, 
and  there  deliver  him  to  the  keeper  thereof,  together  with  this  precept :  And  1  do 
hereby  command  you  the  said  keeper  of  the  said  house  of  coi'rection  to  receive  the 
said  Thomas  Cross  into  your  custody  in  the  said  house  of  correction,  there  to  imprison 
him  and  keep  him  to  hard  laboui-  for  the  space  of  three  months  :  And  for  your  so 
doing  this  shall  be  your  sutlieient  warrant. 

"(iiven  inider  my  hand  and  seal,  this  30th  day  of  December,  Is.jfi,  at  the  Mansion 
House  justice-room  aforesaid.  "TiioMAS  1).  FlNNis,  Mayor,  i^c." 

MacOubrey  mo\'ed  for  a  habeas  corpus  to  Iji-ing  up  the  prisoner  to  be  discharged 
from  custody,  on  the  ground  of  the  illegality  of  the  conviction,  fie  stated  that  a 
similar  application  had  been  already  made  to  the  court  of  Lxchc(|uer,  and  they 
thought  the  conviction  right.  The  conviction  was  umler  the  o  (i.  4,  c.  83,  s.  4. 
There  are  only  two  branches  of  the  section  under  one  of  which  the  c^use  could  fall, 
viz.  those  which  enact  that  "  eveiy  jjcison  being  found  in  or  upon  any  dwelling-house, 
warehouse,  coach-house,  stable,  or  outhouse,  or  in  any  inclosed  yard,  g.irdcn,  or  area, 
for  any  UTilawful  purpose,"  and  that  "  evi'iy  suspected  person  or  reputed  thief 
fre(|uenting  any  rivei',  canal,  or  navigable  stream,  dock,  or  basin,  oi-  any  <|uay,  wharf, 
or  warehouse  ncai-  or  adjoining  thereto,  or  any  street,  highway,  or  a\einie  leading 
thereto,  or  any  place  of  public  resort,  or  any  street,  highway,  or  place  [575]  adjacent, 
with  intent  to  commit  felony,"  shall  be  deemed  a  rogue  and  vagabond,  within  the 
true  intent  and  meaning  of  the  act.  Now,  the  conviction  could  not  have  been 
intended  to  be  under  the  Kr'st  branch,  becau.se  "Railway  Place  "  is  not  stated  to  be 
a  place  of  the  description  there  mentioned.  It  nnist,  thcrefoi'c,  have  been  intended 
to  be  under  the  last:  but  it  docs  not  allege  that  the  prisoner  was  "  fri'qucnting" 
Railway  Place,  but  merely  that  lie  was  founil   there  ;  consequcnllv,  it   does  rml  ;illego 
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any  offence  to  have  been  committed  at  all.  [Cresswell,  J.  What  do  you  understand 
by  "frequenting?"]  Being  there  more  than  once  or  twice.  Dr.  Johnson  defines  it, 
"  To  visit  often ;  to  be  much  in  any  place  ;  to  resort  often  to."  [Cre.sswell,  J.  If 
you  aie  right,  it  would  be  necessary  to  shew  that  the  man  was  there  more  than  once 
with  the  .same  intent,  viz.  to  commit  a  felony.]  In  Ex  jmir  Eliraheth  Jmies,  16  Justice 
of  the  Peace,  298,  A.  was  committed  as  a  rogue  and  vagabond  undei'  this  section,  for 
that  she,  being  a  suspected  person,  did  unlawfully  frequent  a  certain  street  called 
Kegent  Street,  in  the  county  of  Middlesex,  with  intent  to  commit  felony  :  and  it  was 
held  that  she  was  entitled  to  be  discharged  on  a  writ  of  habeas  corpus,  because  the 
commitment  was  insufficient,  for  omitting  to  state  that  the  street  in  question  led  to 
a  canal,  &c.,  or  was  itself  a  place  of  public  resort,  or  was  a  street  which  led  to  a  place 
of  public  resort ;  it  being  no  ofl'ence  within  the  act  for  a  suspected  person  to  frequent 
a  street,  with  intent  to  commit  a  felonj',  unless  it  fall  within  either  of  the  above 
clauses.  That  shews  the  extreme  strictness  with  which  the  language  of  this  section 
is  to  be  construed. 

CoCKBURN,  C.  J.  I  see  no  reason  to  find  fault  with  the  decision  to  which  we  are 
told  the  court  of  Exchequer  came  in  this  case. 

[576]  Ckes^well,  J.  In  the  case  of  E.r  parte  EUmheth  Joue!<,  the  court  could  not 
take  judicial  notice  that  Kegent  Street  was  a  place  of  the  description  mentioned  in 
the  act.  Here,  however,  the  commitment  follows  the  use  of  the  word  in  the  statute. 
What  it  means  in  the  one,  it  means  in  the  other. 

The  rest  of  the  court  concurring. 

Rule  refused. 
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[S.  C.  2G  L.  J.  C.  P.  16.5.] 

I'pou  ;i  case  stated  by  way  of  appeal  from  a  county-court  decision,  it  appeared  that, 
the  defendant  being  indebted  to  the  plaintiff,  the  latter  drew  upon  him  two  bills, 
which  the  former  returned  accepted,  and  their  receipt  was  acknowledged  by  the 
plaintiff  in  a  letter  (to  which  a  pemiy  receipt-stamp  was  affixed)  stating  that  they 
were  placed  to  the  defendant's  credit.  The  plaintiff  afterwards  inclosed  the  bills  in 
a  letter  addressed  to  the  defendant,  with  a  request  that  he  would  re-accept  them, 
making  them  payable  at  a  banker's.  It  was  pro\-ed  that  this  letter  was  duly 
posted  ;  \mi  there  was  no  evidence  to  shew  that  it  had  ever  come  to  the  defendant's 
hands.  After  the  bills  had  arri\'ed  at  maturity,  the  plaintifl'  sued  the  defendant 
in  the  county-court,  upon  the  original  consideration,  for  goods  .sold  and  delivered. 
At  the  trial,  it  was  contended  for  the  defendant,  that,  the  bills  having  been  given 
in  payment  pro  tanto  of  the  plaintiff's  account ;  and  being  still  in  existence,  the 
plaintiff  could  not  without  producing  them  recover  upon  the  original  considera- 
tion. The  judge  decided  that  the  plaintiff's  letter  did  not  in  point  of  law  amount 
to  an  acceptance  by  him  of  the  bills  in  payment,  and  decided  that  he  was  entitled 
to  recover  for  the  original  considei'ation  :  Held,  that  his  decision  was  right. 

This  was  an  appeal  against  a  decision  of  the  judge  of  the  Bow  county-court  of 
Middlesex.  The  action  was  for  goods  sold  and  delivered ;  the  plaintiff  by  his 
particulars  claiming  341.  Is.  6d.  for  goods  delivered  between  the  26th  of  February 
and  the  23rd  of  June,  1856,  and  giving  credit  foi'  61.  on  account. 

The  facts  proved  at  the  ti-ial  were, — that,  on  the  25th  of  June,  1856,  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  251.  9s.  6d.  for  goods  sold  and  delivered  ; 
and  on  that  day  the  plaintiff  drew  upon  and  sent  by  the  general  post  to  the  defendant 
two  bills  of  exchange,  dated  respectively  the  25th  of  June,  1856,  one  bill  being  for 
101.,  payable  two  months  after  date,  the  other  being  for  151.,  and  payable  three  months 
after  date.  These  [577]  bills  were  payable  to  the  plaintiff  or  his  order.  They  were 
inclosed  in  a  letter  addressed  and  sent  by  the  plaintiff  to  the  defendant,  as  follows : — 

"Birmingham,  June  25th,  1856. 

"Dear  Sir, — I  sent  you  two  dozen  kitchen  fenders  on  Monday  last,  and  trust  the}' 
are  to  hand  ere  this.     I  beg  to  inclose  3'ou  two  bills,  one  at  three  months,  for  151., 
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and  one  at  two  montlis,  for  l')l.,  which  please  accejjt  and  return  to  me  by  first  post, 
as  I  want  to  pay  them  away  on  Saturday  morning.  "  Geokge  Gorton." 

The  phiintiff,  in  previous  transactions  between  himself  and  the  defendant,  had 
taken  bills  from  the  defendant,  accepted  b}'  the  defendant's  writing  across  the  bills 
"accepted,.!.  I).  M'idders,"  wliich  bills  were  duly  paid.  The  defendant  so  accepted 
the  said  two  bills  so  .sent  as  aforesaid  to  him  by  the  plaintiff,  and  he  returned  tlicm 
liy  post  to  the  plaintitt',  who  acknowledged  their  receipt  in  a  letter  sent  l)y  post,  as 
follows  : — 

"  Birmingham,  "28th  June,  1856. 

"Sir, — [  am  in  receipt  of  tlie  Iiills,  viz  one  at  thiee  months,  for  151.  and  one  at 
two  months,  iuy  Idl.,  which  are  placed  to  your  credit.  "Georue  Gorton." 

This  letter  was  written  by  the  plaintiff's  .son,  by  the  authority  of  the  plaintitl'. 
To  this  letter  was  aflixed  a  penny  receipt-stamp,  which  was  cancellefl  by  the  writer  of 
the  letter  wi'iting  on  such  stamp  the  initials  of  his  name. 

The  plaintitl',  upon  receiving  these  bills  from  the  defendant,  sent  them  to  his 
bankers  to  procuie  them  to  be  discounted.  His  bankers  declined  to  discount  them, 
unless  they  were  made  payable  at  a  bankers:  and  the  plaintitl'  returned  the  .same  to 
the  liefendant  in  a  letter,  to  be  re-aci'cpted  by  him  payable  at  a  banker's,  and  request- 
ing him  to  make  them  so  payable.  That  letter  was  [578]  posteti  l)y  the  plaintitl'; 
but  there  w;us  no  evidence  that  it  reached  the  defendant,  beyond  the  fact  of  its 
having  been  posted.  The  bills  not  being  returned  accepted  by  the  defendant  payable 
at  a  banker's,  the  plaintitl'  sent  a  registered  letter  to  the  defendant,  to  retmn  them, 
and,  if  not  received,  not  to  pay  them.  No  answer  was  given  to  that  letter  :  and  the 
|)laintitl',  hearing  that  the  dcfenrlant  denied  receiving  the  bills,  on  the  '2:)\(\  of  .Inly, 
185(1,  sei'ved  upon  him  a  written  notice,  of  which  the  following  is  a  cop\'  : — 

"Mr.  J.  1).  Widders.  "Limehouse,  July  2;3rd,  1850. 

"I  hereby  give  you  notice  that  I  hold  you  I'esponsible  for  the  value  of  two  bills  of 
exchange,  one  for  101.,  and  one  for  151.,  sent  to  you  through  the  post-othce  for 
re-acceptance  :  and  I  hereby  give  you  fuither  notice  not  to  pay  these  bills  to  any 
])erson  whatsoevei- except  myself.  "George  G(ji;ti)N." 

The  plaintitl'  proved  posting  the  letter  inclosing  the  bills  to  be  accejjtod  yjayablo 
at  a  banker's,  and  also  sending  the  registered  letter  before  referred  to,  and  that 
neither  of  the  letters  was  returned  to  him  :  and  that  he  never  accepted  the  lulls  in 
])ayment.  lie  aLso  proved  promises  of  the  defendant  to  ])ay  the  debt,  these  promises 
being  made  after  the  bills  arrived  at  maturity,  and  asking  further  time  to  pay. 

Upon  this  state  of  facts,  it  was  contended  by  the  defendant's  counsel  that  the  l>i!ls 
having  been  given  in  ])aynient  pro  tanto  of  the  ])laintiH"s  account,  and  still  lieing  in 
existence,  the  plaintiff  could  not  without  jiroducing  them  recover  upon  the  original 
consideration  foi'  which  they  were  gi\('ii. 

The  judge,  however,  decided  that  the  letters  of  the  i*5th  and  L'8th  of  June  herein- 
before mentioned  did  not  in  point  of  law  amount  to  an  acce|)tance  l)y  the  plaintitl' of 
the  said  two  liills  of  exchange  in  payment  pro  tanto  of  [579]  the  debt  due  to  him 
by  the  defendant,  and  gave  judgment  for  the  ])Iaintiii'  for  the  original  con.sideration, 
viz.  for  goofls  sold  and  delivered. 

If  the  court  shoulil  be  of  ojiinion  that  the  judge  was  riglil,  the  judgment  was  to 
stand  :  but,  if  they  should  be  of  a  contrary  opinion,  the  .imount  of  the  s.aid  judgnu'ut 
was  to  he  reduced  to  9s.  (5(1. 

Atherton,  for  the  appellant.  It  docs  not  very  clearly  appear  what  it  was  that  the 
judge  intended  to  refer  to  th(!  court.  [Crowder,  J.  lie  means  to  refei'  it  to  ns  to 
say  whethci-  or  not  the  pieces  of  paper  were  taken  in  satisfaction  |)ro  tanto  of  the 
delit.  I  It  is  submitted  that  he  could  not  have  meant  that.  [Cresswell,  J.  I  canni)t 
undi^rstand  anything  else.  |  It  had  been  argued  before  him  by  thedefendanl's  counsel, 
that  the  l)ills  having  been  given  in  payment  pro  tjinto  of  the  plaintifl"s  account,  and 
still  being  in  existence,  the  |)laintiir  could  not,  without  producing  them,  recover  upon 
the  original  consideration.  [Cie.sswell,  J.  If  the  judge  ruled  that  the  |)laintiir  was 
botnid  to  jjroduce  the;  bills, — -there  being  evidence  that  they  had  l)cen  rctui-ned  to  the 
defendant, — I   shouM   s.av  he   w.is   wrouir.      lie,  huwcM'r.  did   no  such  thin'':   lu;  held 
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that  the  plaiiititi'  was  entitled  to  recover.]  Tlie  hills  liaviiif<  been  given  and  accepted 
in  payment,  and  being  still  in  existence,  the  plaintift'  could  not  recover  without 
producing  them  or  accounting  for  their  absence.  The  judge  does  not  decide  that  the 
posting  of  the  letter  with  the  bills  in  it  relieves  the  plaintiff'  from  the  necessity  of 
producing  the  Ijills.  [Williams,  J.  He  seems  to  have  had  in  his  mind  those  cases 
where  it  has  l)een  held  that  the  giving  a  negotiable  bill  "  for  and  on  account  of  "  a 
debt,  was  a  quasi  payment,  becoming  an  absolute  discharge  bv  the  lo.ss  of  the  bill.] 
In  Hans'tnl  v.  J/obinmi,  7  B.  &  C  90,  '.)  D.  &  K.  860,  E.'.t  M.  404,  n.,  it  was  held 
that  the  holder  of  a  bill  cannot,  liy  the  [580]  custom  of  merchants,  insist  upon  payment 
by  the  acceptor,  without  producing  and  ottering  to  deliver  up  the  bill.  So,  in  Crowe 
V.  Chii/,  9  Exch.  604,  it  was  held  that  the  loss  of  a  negotiable  bill  given  on  account  of 
a  debt,  is  an  answer  to  an  action  for  the  debt  as  well  as  to  one  on  the  bill.  [Williams,  J. 
There,  the  bill  was  in  a  complete  state, — negotiable, — at  the  time  of  the  loss.  It  is 
not  stated  here  whether  the  bills  were  indorsed  or  not.]  In  Hamvz  v.  Crowe,  1  Exch. 
167,  it  was  held  to  lie  immaterial  whether  the  bill  was  negotiable  or  not.  Besides,  it 
is  sufficiently  apparent  that  these  bills  were  indorsed  ;  for,  the  case  states  that  they 
had  been  sent  by  the  plaintift'  to  his  bankers  for  discount.  [Crowder,  J.  Do  you 
contend,  that,  upon  the  facts  which  are  stated  to  us,  the  decision  should  have  been 
different?]  The  plaintift"s  letter  of  the  2Sth  of  June,  1856,  shews  that  the  bills  were 
then  received  as  payment.  [Williams,  J.  Suppose  you  had  to  place  the  transaction 
upon  the  record,  how  would  you  plead  it?)  That  the  bills  were  given  antl  received  as 
payment,  that  they  had  arrived  at  matui-ity,  anrl  that  they  were  out  of  the  possession 
and  contiol  of  the  plaintift'.  [Williams,  J.  Would  it  be  a  good  replication  to  say 
that  the  bills  were  in  the  hands  of  the  defendant  ?]  Probably  it  would.  [Crowder,  J. 
The  facts  .st<ited  raise  a  presumption  that  the  bills  did  get  back  into  the  hands  of  the 
defendant.]  The  judge  has  not  so  found  :  and  the  court  cannot  assume  it.  All  that 
is  stated  is,  that  a  letter  inclosing  the  bills,  and  addressed  to  the  defendant,  was 
posted  by  the  plaintift".  Is  the  post-master  the  agent  of  the  sender  of  the  letter,  or 
of  the  person  to  whom  the  letter  is  addressed  ?  A  notice  of  dishonor  of  a  l)i!l  or  a 
cheque  may  be  sent  l\y  post,  and  the  posting  is  evidence  of  the  sending  (n)  :  but  [581] 
that  is  an  excepted  case.  A  plea  of  payment  of  501.  would  not  be  sustained  by  proof 
of  the  posting  of  a  letter  containing  a  501.  note.  [Williams,  .1.  If  this  were  in 
evidence  before  a  jury,  could  you  say  that  there  was  no  evidence  for  them  ?]  No. 
But,  if  the  judge  arrived  at  the  conclusion  that  the  letter  containing  the  bills  came  to 
the  hands  of  the  defendant,  he  should  have  so  stated  on  the  case. 
Badeley,  contra,  was  stopped  by  the  court. 

CoCKFURN,  C.  J.  I  do  not  think  it  necessary  to  send  this  case  back  to  the  learned 
judge,  though  it  might  have  been  more  accurately  stated.  He  has,  however,  done 
sulistantial  justice.  It  is  obvious  upon  the  statement  he  has  made  to  us,  that  the 
conclusion  he  arrived  at  was,  that  the  bills  had  got  back  to  the  hands  of  the  defendant : 
and  what  he  means  to  refer  to  the  court  is, — such  being  the  state  of  things,  was  it 
incuml>ent  on  the  plaintift'  to  sue  upon  the  bills  and  to  give  the  defendant  a  notice  to 
produce  !  or  was  he  at  libei-ty  to  resort  to  the  original  consideration  '.  It  seems  to  me 
that  the  transaction  as  to  the  bills  was  altogether  put  an  end  to  by  the  circumstances 
which  took  place.     I  think  the  appeal  must  Tte  dismissed. 

C'RESSWELL,  J.  I  am  entirety  of  the  .same  opinion.  Evidence  is  set  out  in  the 
case  strongly  tending  to  shew  [582]  that  the  bills  got  back  to  the  hands  of  the 
defendant.  It  was  contended  for  him  at  the  trial,  that,  the  bills  having  been  given 
in  payment  pro  tanto  of  the  pl.aintiff's  account,  and  still  being  in  existence,  the  plaintift' 
could  not  without  producing  them  recover  in  respect  of  the  original  consideration. 
The  judge  decided  that  the  letters  of  the  25th  and  28th  of  June  did  not  in  point  of 
fact  amount  to  an  acceptance  by  the  plaintift'  of  the  bills  in  payment  of  the  debt  due 
to  him  from  the  defendant,  so  as  to  preclude  him  from  suing  for  the  original  considera- 

(a)  See  Byles  on  Bills,  6th  edit.  p.  234,  where  it  is  said,—"  Putting  a  letter  into 
the  post  is  the  most  common  and  the  safest  mode  of  giving  notice.  It  is  not  necessary 
to  prove  that  the  letter  was  i-eceived  ;  and  any  miscarriage  will  not  prejudice  the 
party  gi\'ing  notice," — citing  Sminderson  v.  Judge,  2  H.  Bla.  509  ;  Knfh  \.  Jl  cslon, 
3  Esp.  N.  P';  C.  54  :  Parker  v.  Gwihm,  7  East,  385,  3  J.  P.  Smith,  358  ;  Laiu/don  v. 
HuU.%  5  Esp.  N.  P.  C.  157  ;  Pohree  v.  East  mod,  3  C.  &  P.  250;  Siockcn  v.  t'oZ/MW, 
7  M.  &  W.  515,  9  C.  Si  P.  653  ;   IVoodcocI:  v.  Hmddswaiih,  16  M.  &  W.  126. 
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tiuii.  If  ;iiiy  iiiiostioii  of  fact  wna  necessary  to  1)0  foiiird  to  justify  tli:it  juil,s<iiieiit,  we 
must  assume  that  the  judge  took  such  a  view  as  would  make  his  judgment  right.  I 
am  cleai'ly  of  opinion  tliat  there  is  no  ground  foi'  tinding  fault  with  the  decision. 

\Vll,I,l.\MS,  J.  I  am  of  the  same  o])inion.  Taking  the  narrow  ground  suggested, 
1  am  of  opinion,  upon  the  statement  on  the  case,  that  the  decision  of  the  judge  was 
right.  It  is  imj)ossililo  to  say  that  tin;  transaction  detailed  amounts  to  an  aece])tanee 
of  the  bills  by  the  plaintitT  in  satisfaction.  But,  in  the  larger  view  also, — and  that  is 
probably  the  real  question  intended  to  be  presented  to  us, — I  think  there  was  no 
discharge  of  the  debt,  and  that  the  plaintiff  was  entitled  to  judgment. 

Ckowdek,  .1.  The  judge  sets  out  the  facts,  and  then  states  what  the  contention 
on  the  pait  of  the  defendant  was,  and  his  decision  thereon,  viz.  that  the  letters  of  the 
25th  and  28th  of  June  did  not  in  point  of  law  amount  to  an  acceptance  by  the  plaintiff 
of  the  two  bills  in  payment  pro  tiinto  of  the  delit  due  to  him  by  the  defendant.  And 
then  the  (juestion  referred  to  us  is,  whether  the  decision  was  right.  How  can  we 
help  being  of  opinion,  upon  the  facts  stated,  that  the  decision  was  right  !  There  is  no 
giound  whatever  upon  which  we  could  arrive  at  a  [583]  diffeient  conclusion.  It  is 
contended  that  there  is  evidence  that  the  bills  were  accepted  as  payment ;  and  that 
the  judge  has  not  found  as  a  fact  that  they  got  back  to  the  hands  of  the  defendant. 
I  think,  however,  upon  the  facts  stated,  it  is  quite  impossible  to  come  to  any  other 
conclusion  than  that  the  bills  did  get  back  into  the  defendant's  hands.  The  decision 
was  right,  and  the  appeal  must  be  dismissed. 

Appeal  dismissed,  with  costs. 


Simmons  and  Wife  v.  SiGCiEKs.     Jan.  27,  1857. 

The  defendant's  attorney  having  delivered  all  the  demurrer-books  upon  the  plaintiff's 
default,  the  court  refused  to  allow  the  plaintiff's  counsel  to  be  heard,  or  (his  attorney 
not  being  at  hand  to  pay  for  the  books)  to  postpone  the  argument. 

Upon  this  demurrer  being  called  on,  it  was  objected  by  J.  Brown,  foi'  the  defendant, 
that  the  plaintiffs  were  not  entitled  to  be  heard,  inasmuch  as  the  whole  of  the  paper- 
books  had,  upon  their  default,  been  delivered  by  the  defendant's  attorney. 

(Jibbons,  contri, — his  attorney  not  being  present, — prayed  that  the  case  might 
stand  over. 

Cke.sswei.i.,  J.  Until  the  paper-books  which  have  been  delivered  for  you  have 
been  paid  foi',  you  ai'e  not  in  a  condition  to  bo  heard  ;  and  it  is  not  usual  in  such  a 
case  to  gi'ant  time.     The  defendant  is  entitled  to  juilgment. 

The  rest  of  the  coui't  concurring, 

.Indgment  for  the  defendant. 


[584]     Florence  v.  Dr.^yson  and  Others.     Jan.  27,  1857. 

[See  Florence  w  Jenning/:,  1857,  2  C.  B.  N.  S.  451.] 

The  defendants  entered  into  the  following agremnent  with  the  plaintiff, — "  In  considera- 
tion of  your  discounting  foi'  us  the  under-mentioned  bill,  we  do  hereby  undertake, 
if  the  same  is  not  wholly  paid  at  maturity,  to  pay,  as  interest  thereon,  171.  10s.  for 
each  month  any  portion  of  which  shall  have  elapsed  after  r.iaturity  of  the  said  bill 
and  until  the  entire  amount  of  same  is  wholly  paid  and  satisfied:  all  payments 
made  by  us  tol)e  applied  first  in  liquiilation  of  iiiterest,  and  afterwai'ds  in  leduction 
of  the  .said  i)rinci])le  sum  of  ,£.'!5()." -In  an  action  upon  the  above  contract,  foi- 
non-payment  of  the  stipulated  intei'Cst ;  —  Held,  that  a  plea  shinving  that  the  plaintilV 
had  indorsed  over  the  bill  to  a  third  person,  was  a  good  answer,  inasunich  as  the 
interest  could  <iiily  be  claimed  as  accessory  to  the  bill. 

The  dcclar.ition  stated,  that,  on  the  20th  of  Kcliruary,  1850,  in  con.sidcration  that 
the  plaintili',  at  the  rc<|uest  of  the  defendants,  would  discount  for  the  defendants  a 
certain  bill  of  e.vchange,  dated  the  day  and  year  aforesaid,  drawn  by  one  .1.  II.  Florence 
upon  and  accepted  b}*  the  defendants,  for  the  payment  to  the  .said  J.  11.  Florence  of 
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the  sum  of  3501.,  three  months  atter  the  date  thereof,  the  defendants  undertook  and 
agreed  with  the  plnintitt,  that,  if  the  .said  bill  of  exchange  was  not  wholly  paid  at 
maturity,  to  pay  the  plaintift',  as  interest  thereon,  171.  10s.  for  each  month  any  portion 
of  which  should  have  elapsed  after  maturity  of  the  said  bill,  and  that,  until  the  entire 
amount  of  the  same  was  wholly  paid  and  satisfied,  all  payments  made  liy  the  fiefendants 
should  be  applied  first  in  liquidation  of  the  interest,  and  afterwards  in  reduction  of 
the  said  principal  sum  of  3.501. :  That  plaintiff  did,  before  the  said  bill  of  exchange 
became  due,  discount  the  same  for  the  defendants,  and  the  said  bill  of  exchange 
became  due  according  to  its  tenoi-  and  effect  before  the  commencement  of  the  suit, 
and  that  no  part  of  the  said  hill  of  exchange  was  paid  at  the  maturity  of  the  same 
bill,  and  the  same  remained  and  was  wholly  unpaid  for  a  long  time  afterwards  ;  and 
that,  although  the  defendants  did  make  certain  payments  to  the  plaintiff',  and,  after 
applying  (and  the  plaintiff' did  so  apply)  all  such  payments  so  made  by  the  defendants 
to  the  plaintifl"  first  in  liquidation  of  the  said  interest  and  afterwards  in  reduction  of 
the  said  [585]  principal  sum  of  3501.,  according  to  the  said  conti-act,  there  was  at  the 
time  when  this  action  was  commenced,  and  still  remained,  a  large  sura  of  money,  to 
wit,  171.  10s.,  left  due  and  unpaid  to  the  plaintiff  undei'  the  .said  contract,  of  the  said 
principal  sum  of  3501.  in  the  said  bill  specified  :  And  that  divers  months  and  portions 
of  months  had  elapsed  since  the  maturity  of  the  said  liill  befoi-e  this  action  was 
commenced,  and  that  all  things  and  events  had  happened,  to  entitle  the  plaintiff  to  be 
paid  the  said  sum  of  171.  IDs.  of  the  said  principal  money,  and  also  as  interest  the 
sum  of  171.  10s.  foi- each  of  the  said  months  and  portions  of  months  which  had  so 
elapsed  as  aforesaid  since  the  maturity  of  the  said  bill ;  yet  the  defendants  did  not 
nor  wonld  pay  the  plaintiff'  the  said  sum  of  1  71.  10s.  of  the  said  piincipal  money  as 
aforesaid,  or  the  sum  of  171.  10s.  for  each  of  the  .said  months  and  portions  of  months 
which  had  so  elapsed  .since  the  maturity  of  the  said  bill  as  aforesaid,  and  the  same 
respectively  were  still  wholly  due  and  unpaid  to  the  plaintifi':  And  the  plaintiff 
claimed  171.  10s.  for  principal,  and  as  interest  the  sum  of  171.  10s.  for  each  of  the  said 
months  and  portions  of  months  which  had  elapsed  l)efore,  and  which  might  elapse 
since,  the  commencement  of  the  suit,  until  payment,  or  judgment. 

Pleas, — first,  that  the  defendants  did  not  agree  with  the  plaintifi'  as  in  the  declara- 
tion alleged. 

Secondly,  that  the  said  agreement  was  and  is  an  agreement  in  writing,  in  the  words 
following,  that  is  to  say, — 

"To  Mr.  J.  H.  Florence.  "London,  20th  February,  1856. 

"  Sir, — In  consideration  of  your  discounting  for  us  the  under-mentioned  bill,  we 
do  hei'eby  undeitake,  if  the  same  is  not  wholly  paid  at  maturity,  to  pay,  as  interest 
thereon,  171.  10s.  for  each  month  any  portion  of  which  shall  have  elapsed  after  maturity 
of  the  said  bill,  and  [586]  until  the  entire  amount  of  same  is  wholly  paid  and  satisfied  : 
all  payments  made  by  us  to  be  applied  fii-st  in  liquidation  of  interest,  and  afterwards 
in  reduction  of  said  principal  sum  of  350l.  "  Draysox,  Hakvev,  &  Co. 

"3501.  drawn  by  J.  H.  Florence  on  Drayson,  Harvey,  &  Co.,  at  three  months." 

Averment,  that  the  said  J.  H.  Florence  who  drew  the  said  bill,  and  the  plaintifi', 
were  and  are  one  and  the  same  person,  and  that  the  said  bill  was  according  to  its 
tenor  and  effect  payable  to  the  plaintiff's  order  :  That,  upon  the  day  on  which  the  said 
bill  became  due,  the  plaintiff'  indorsed  and  delivered  the  sai<l  bill  to  one  William  Tabor  ; 
by  virtue  of  which  said  indorsement  the  said  William  Tabor  became  and  was,  and 
fi-om  thence  until  and  at  the  payment  and  satisfaction  of  the  said  bill  as  thereinafter 
mentioned,  continued  to  be,  the  holder  and  owner  of  the  said  bill,  and  entitled  to 
receive  payment  and  satisfaction  of  and  for  the  same  :  .And  that  afterwards,  and  after 
the  defendants  had  accepted  the  said  1)111,  and  after  the  day  on  which  the  said 
bill  became  due,  and  liefore  the  suit,  they  the  defendants  satisfied  the  said  bill 
by  paying  to  the  said  William  Tabor  the  sum  of  3501.  lis.  8d.,  which  sum  he  the 
said  William  Tabor,  then  being  such  holder,  owner,  and  indorsee  as  aforesaid,  received 
of  and  from  the  defendants  in  full  payment  and  satisfaction  and  discharge  of  the  said 
bill,  and  thereupon,  and  before  this  suit,  delivered  up  and  returned  to  the  defendants 
the  said  bill  as  then  being  a  paid  and  satisfied  bill. 

The  plaintiff'  took  and  joined  issue  upon  the  above  pleas  ;  and  also  demurred  to 


1  C  B.  (N.  S.)587.  FLOnRXOK    r.   DRAYSON  241 

the  second  pleii,  the  ground  stated  in  the  niarjiin  heiiig  as  follows: — "One  of  the 
objections  lo  the  second  plea  is,  that  it  admits  that  the  hill  of  exchange  was  not  paid 
at  niatiii  ity,  and  not  until  some  time  afterwards  ;  and  it  also  [587]  admits  that  the 
171.  10s.  interest  was  not  paid  in  respect  of  the  portion  of  the  month  during  which 
tlie  hill  remained  uni)aid.  The  ])lca,  therefore,  admits  the  a\ermcuts  and  breach  in 
the  declaiation,  and  shews  no  answer  thereto  or  to  the  plaintiH's  cause  of  action  in 
respect  thereof, — the  payment  to  the  holder  of  the  bill  (Tabor)  of  .'5.^01.  1  Is.  8d  ,  being 
no  answer  to  the  defendants'  breach  of  contract." 

Manisty,  in  support  of  the  demurrer  (a)'.  The  con-[588]-tract  declared  upon  is  a 
.separate  and  distinct  contract  from  that  contained  in  the  bill,  and  one  upon  which  an 
action  is  maintainable  (|uitc  irres])ective  of  the  bill.  jCrowder,  J.  Would  interest  be 
payaljle  on  the  l>ill  besides,  or  was  the  171  10s.  per  month  a  substitution  for  the 
interest  f]  As  between  the  parties  to  the  conti'act,  it  would  no  doubt  be  a  substitution 
for  intei-est  on  the  bill  ;  but  not  as  between  the  defendants  and  a  thii'd  party,  the 
holder  of  the  bill.  |Crosswell,  ■).  The  contract  is  a  very  peculiar  one.  Suppose  i'OOl. 
of  the  .S.50l.  was  paid  on  the  bill  l)ecoming  due,  how  would  that  sum  be  applied  '!]  In 
satisfaction  pro  taiito  of  the  i)rineipal.  [C'resswell,  J.  The  contract  evidently  con- 
templates the  plaintifl'  I'craaining  the  holdci-  of  the  bill.  How  can  one  who  is  not  the 
holder  be  entitled  to  interest  upon  it?]  The  simple  ipiestion  is,  whether  this  is  a 
binding  conti'act,  and  between  whom.  [Cockburn,  C.  J.  May  it  not  mean  this — "  If 
the  bill  is  unpaid,  and  you  (the  plaintiff)  are  entitled  to  interest  upon  it,  that  interest 
shall  be  at  the  rate  of  171.  10s.  per  month?"]  If  this  is  a  contract  with  the  plaintitl', 
and  no  one  else  could  sue  upon  it,  is  it  not  an  independent  contract  for  the  payment 
of  1  71.  10s.  per  month  so  long  as  any  pai-t  of  the  l)ill,  in  whose  hands  soever  it  may  be, 
remains  unpaid?  Two  actions  might  very  well  lie, — one  upon  the  bill,  at  the  suit  of 
the  holder, — the  other,  upon  the  contract,  for  payment  of  the  stipulated  interest. 

Lush,  contrk  (a)-.  The  contract  assumes  that  the  plaiu-[589]-tift'  shall  be  in  a 
condition  to  demand  interest  on  the  bill. 

(a)'  The  points  marked  for  ai'gument  on  the  part  of  thcplaiutifT,  were  as  follows  : — ■ 

"  1 .  That  the  declaration  does  contain  an  agreement  by  the  defendant  to  pay  the 
principal  money  of  the  bill  of  exchange,  and  therefore  that  the  declaration  is  sutticient 
as  to  the  claim  for  the  part  of  principal  admitted  not  to  have  been  paid  to  the 
plaintitl': 

"2.  That,  the  defendants  having  conti'acted  with  the  plaiutifi',  by  an  independent 
contract,  to  pay  interest  at  the  rate  specified,  if  the  bill  was  not  whoUv  paid  ;it 
maturity,  the  rule  that  interest  is  aceessoiy  to  and  follows  the  right  to  the  principal, 
does  not  apply  to  this  case  ;  and  therefore  that  the  fact  that  the  plaintitl'  indorsed 
awaj'  the  bill  of  exchange  will  not  bar  the  [ilaintilV's  right  of  action  founded  on  such 
independent  contract,  for  its  bi-each  (which  is  admitted  on  the  I'ccord)  in  not  paying 
the  intei'cst  as  there  agreed  : 

"  3.  That  the  plaintiH'  has  a  good  cause  of  action  in  respect  of  the  breach  (admitted 
on  the  record)  of  the  independent  contract,  in  not  paying  the  interest  as  agreed  ;  and 
that  such  cause  of  action  exists,  although  the  plaintill',  by  indorsing  over  the  bill,  may 
not  have  been  entitled  to  the  principal  of  the  bill  of  exchange  :  and  that,  notwith- 
standing the  indoiscment  over  of  the  bill,  and  payment  to  the  indorsee,  yet,  as  such 
payment  was  after  the  bill  became  due,  the  defendant  still  broke  his  contract  with  the 
plaintitl',  and,  by  the  non-payment  of  the  bill  when  it  became  due,  the  plainlill'  was 
subjected  to  an  action  on  the  bill  at  the  suit  of  the  indorsee  : 

"4.  That  the  agreement  set  out  in  the  second  plea,  coupled  with  the  axermeuts 
therein,  agrees  with  and  does  not  negative  the  agreement  as  stated  in  the  declaration  : 

"  •").  That  the  agreement  as  set  out  in  the  second  ])lea  nnist  be  taken  as  part  of  the 
declaration  and  the  agreement  declared  on  ;  and,  whether  that  agreement  does  or  does 
not  agree  with  the  agreement  stilted  in  the  declaration  is  innuaterial,  it  being  still 
apparent  on  the  record  that  the  defeuilant  has  committed  a  breach  of  the  agreement 
set  out  and  on  which  the  action  is  brought,  and  the  plaintiff  is  entitled  to  recover  on 
the  grounds  stated  in  the  second  and  third  points." 

(a)'  The  points  marked  for  argument  on  the  j)art  of  the  <lefendants  were, — 

"That  the  declaration  is  bad  as  to  the  claim  for  ])art  of  the  principal,  because  it 
contains  no  promise  to  pay  the  principal  ;  and  that,  as  the  171.  lOs.  [)er  month  was  to 
be  paid  as  intei'cst,  it  cleai'ly  nic.ins,  that,  unless  the  iilaiutilT  ciiiitinned  entitled  to  the 
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COCKBURN,  C.  J.  (stopping  Lush).  It  appears  to  me  that  there  is  no  ditticulty 
whatever  in  this  case.  The  coiitiact  declared  upon  is  certainly  a  very  peculiar  one. 
The  defendants,  addressing  the  plaintifi',  say, — "In  consideration  of  your  discounting 
for  us  the  under-mentioned  bill,  we  do  hereby  undertake,  if  the  same  is  not  wholly 
paid  at  maturity,  to  pay," — not  saying  to  whom, — "as  interest  thereon,  171.  10s.  for 
each  month  any  portion  of  which  .shall  have  elapsed  after  maturitj'  of  the  said  bill, 
and  until  the  entire  amount  of  same  is  wholly  paid  and  satisfied  ;  all  payments  made 
by  us  to  be  applied  first  in  liquidation  of  interest,  and  afterwai-ds  in  reduction  of  said 
principal  sum  of  3.501."  The  stipulation  is  for  payment  of  the  171.  10s.  per  month  as 
interest  on  the  bill.  Interest  could  only  be  payable  on  the  bill  to  the  holder  of  it, 
as  accessoiy  to  the  principal.  When  the  plaintiff  passed  away  the  bill  to  a  third 
person,  he  was  no  longer  in  a  condition  to  demand  interest.  I  think  the  defendants 
are  entitled  to  judgment 

Ckes.swell,  J.  I  am  of  the  same  opinion.  It  is  im-[590]-possible  to  separate  the 
right  to  the  interest  from  the  bill,  to  which  the  interest  was  accessory. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendants. 


Sampson  r.  Hoddinott.     Jan.  20,  1857. 

[S.  C.  26  L.  J.  C.  P.  148  ;  3  Jul-.  N.  8.  243  :  5  W.  R.  230  :  affirmed  by  consent,  3  C.  B. 
X.  S.  596.  See  CV(M.</6;/  v.  lAghtowkr,  1866-67,  L.  R.  3  Eq.  296  ;  L.  R.  2  Ch.  478  ; 
Koherts  v.  Bichardt,  1881,  50  L.  J.  Ch.  302;  51  L.  J.  Ch.  944.  Distinguished, 
Keimf  V.  Gh-eaf  Eastern  Railu-ay,  1883-84,  23  Ch.  D.  566  ;  27  Ch.  D.  122.  Macartney 
v.  Londoiuhrry  and  Lough  Swilly  Bailwai/,  [1904]  A.  C.  311.  Principle  applied,  Sharp 
V.  TFihon,  1905,  93  L.  T.  155.] 

Everj'  proprietor  of  lands  on  the  banks  of  a  natural  stream  has  a  right  to  use  the 
water,  provided  he  so  uses  it  as  not  to  work  an}'  material  injury  to  the  rights  of 
the  proprietors  above  or  below  him  on  the  stream,  and  may  begin  to  e.xercise  that 
right  whenever  he  will.  By  usage,  he  may  acquire  a  right  to  use  the  water  in  a 
manner  not  justified  liy  his  natural  right  :  but  .such  acquired  right  has  no  operation 
against  the  natural  rights  of  a  land-owner  higher  up  the  stream,  unless  the  user  by 
which  it  was  acquired  afl'ects  the  use  that  he  himself  has  made  of  the  stream,  or  his 
power  to  use  it,  so  as  to  raise  the  presumption  of  a  grant,  and  so  render  the  tenement 
aliove  a  seivient  tenement. — The  plaintiff  had  immemorially  enjoyed  the  benefit  of 
irrigating  certain  meadows  with  the  water  of  the  Yeo,  subject  to  the  right  of  the 
oecupier  of  a  mill  to  detain  the  water  for  the  use  of  his  mill ;  and,  although  the 
natural  flow  of  the  liver  was  prevented  by  the  exercise  of  the  miller's  right,  the 
watei-  came  down  at  such  times  that  the  plaintiff  was  enabled  to  irrigate  his  meadows 
effectually.  But,  of  late,  the  defendant  had,  for  the  purpose  of  irrigating  his  own 
adjacent  land,  from  time  to  time  diverted  the  water  after  it  had  passed  the  mill, 
and  before  it  reached  the  plaintiff's  meadows :  and,  although  it  did  not  appear  that 
the  quantity  of  ^vater  which  ultimately  reached  the  plaintiff's  meadows  was  thereby 
sensibly  diminished,  yet  the  effect  was  that  the  water  was  detained  by  the  process 
of  ii-rigation,  and  did  not  arrive  till  so  late  in  the  day  that  the  plaintifi"  was  deprived 
of  the  power  to  use  it  fully  : — Held,  that  this  detention  of  the  water  by  the  defen- 
dant was  a  use  of  it  which  wa.s  in  its  character  necessarily  injurious  to  the  natural 
rights  of  the  plaintiff'  as  a  riparian  pr-oprietor,  and  a  ground  of  action.  -In  such  a 
case,  it  is  not  necessary  to  shew  actual  damage  to  the  plaintiff's  i-ever-sionar-y  inter'est : 
it  is  enough  to  shew  an  obstruction  of  his  right,  and,  such  obstruction  of  his  right 
being  shewn,  the  law  will  infer  damage. — The  right  of  the  riparian  proprietor'  is 

principal,  he  was  not  to  have  it,  interest  lieing  accessory  to  and  following  the  prin- 
cipal :  and,  consequently,  that  he  disentitled  himself  to  the  interest,  by  indorsing  away 
the  bill,  and  never  could  beconre  entitled  to  interest  afterwarxl,  as  the  .satisfactioir  of 
the  bill  while  outstanding,  and  when  it  was  overrlue,  pr'evented  him  from  ever  again 
becoming  entitled  to  the  pr-incipal :  and  that  the  written  agr-eemerrt  as  set  out  does 
not  agree  with  and  negatives  the  agreement  as  .stated  in  the  declar'ation." 
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limited  to  iiatuial  sti'cains,  ami  doo.s  not  attach  in  the  case  of  artilicial  euts  or 
(Iraiiis. 

This  was  an  action  for  an  injury  to  the  plaintiff's  reversion,  by  rliverting  a  stream 
of  water. 

The  declaration  stated  that  certain  tenants  of  the  plaintiff  were  possessed  of  certain 
water-meadows,  the  reversion  thereof  lieing  in  the  [)laintiH',  into  which  meadows  a 
portion  of  the  water  of  certain  streams  of  right  onght  to  have  run,  for  wateiing  the 
same;  and  the  defendant,  by  obstructing  and  diverting  the  said  streams,  deprived  the 
said  meadows  of  the  use  of  the  said  por-[591]-tion,  and  injured  the  jilaintiff's  rever- 
sionary interest :  and  the  plaintili'  claimed  2001. 

Pleas, — first,  except  as  to  part  of  the  grievances  in  the  declaration  mentioned,  not 
guilty, — secondly,  except  as  above  in  the  first  plea  was  excepted,  that  he  did  what 
was  complained  of,  so  far  as  related  to  the  causes  of  action  to  which  that  plea  was 
pleaded,  by  the  plaintiff's  leave, — thirdly,  as  to  certain  alleged  grievances  in  respect 
of  one  of  the  said  streams,  lieing  part  of  the  alleged  grievances  to  which  the  first  plea 
was  pleaded,  that  the  defendant,  before  and  at  the  said  times  when,  &c.,  was  possessed 
of  land  the  occupiers  whereof  for  twenty  years  before  the  suit  enjoyed,  as  of  right,  and 
without  interruption,  the  privilege  of  using  one  of  the  streams  in  the  declaration 
mentioned  for  agricultural  purposes,  and  of  obstructing  and  diverting  the  said  stream 
for  those  purposes,  foi'  the  better  use  and  enjoyment  of  the  said  land  ;  and  that  the 
alleged  grie\-ances  to  which  that  plea  was  pleaded,  were  uses  by  the  defendant  of  the 
.said  privilege  or  easement, — fourthly,  as  to  certain  grievances  in  respect  of  one  of  the 
said  streams,  being  part  of  the  alleged  grievances  to  which  the  first  plea  was  pleaded, 
that  the  defendant,  before  and  at  the  said  times  when,  &c.,  was  possessed  of  land  the 
occupiers  whei'eof  for  forty  years  before  the  suit  enjoyed,  as  of  right  and  without 
interruption,  the  privilege  of  using  one  of  the  streams  in  the  declaration  mentioned, 
for  agi'icnltural  purposes,  and  of  obstructing  and  diverting  the  said  stream  for  those 
purpose,  for  the  better  use  and  enjoyment  of  the  said  land  ;  and  that  the  alleged 
grievances  to  which  that  plea  was  pleaded,  were  uses  by  the  defendant  of  the  said 
privilege  or  easement, — fifthly,  as  to  certain  alleged  grievances  in  respect  of  one  of 
the  said  streams,  lieing  part  of  the  alleged  grievances  to  which  the  llrst  plea  was 
pleaded,  that,  long  before  the  said  time  when,  &c.,  the  plaintiff',  or  a  pcr.sou  I13',  from, 
or  under  [592]  whom  the  ]ilaintiii'  and  his  said  tenants,  subsequently  to  the  grant 
hereinafter  mentioned,  derived  all  his  and  their  estate,  right,  and  title  to  the  said 
water-meadows,  and  the  said  right  of  irrigating  the  same  in  the  declaration  mentioned, 
then  being  seised  or  possessed  of  the  said  water-meadows  for  an  esUite  not  yet  deter- 
mined, but  -Still  in  full  force  and  existence,  by  deed  granted  to  a  person  then  seised  in 
his  demesne  as  of  fee  of  and  in  certain  land  near  the  said  sti'eam,  the  privilege  of 
using  the  waters  of  the  said  stream  for  agricultural  purposes,  and  of  diverting  and 
obstructing  the  .said  stream  for  those  purposes,  for  the  better  use  and  enjoyment  of 
the  said  land  for  and  during  the  whole  of  the  said  estate  of  the  said  grantor,  which 
said  land,  with  tlu,'  s.iid  privilege  so  grai\ted  as  aforesaid,  before  the  .said  times  when, 
&(:.  became  legally  V(;sted  in  the  defendant  for  aTid  during  a  term  of  years  not  yet 
ex])ired  ;  ami  the  defendaTit  iiefor(,'  and  at  the  said  times  when,  etc.  was  and  still  is 
lawfully  possessed  of  the  said  lan(J,  togethei'  with  the  said  privilege,  for  the  said  term 
of  yeai's  not  yet  exi)ired  ;  and  that  the  grievances  to  which  that  ])lea  was  pleaded  were 
uses  by  the  defendant  of  the  .said  privilege, — sixthly,  except  as  above  in  the  first  plea 
was  excepted,  that  the  streams  in  the  declaration  mentioned,  except  as  above  was 
excepted,  ought  not  to  have  run  into  the  meadows  in  the  declaiation  mentioned,  foi' 
watering  the  same,  as  in  the  declaration  alleged, — .seventhly,  as  to  the  grievances 
above  in  the  lirst  |)le;i  cxcciited,  payment  into  coiu-t  of  one  shilling. 

The  ])lainlill'  joined  and  took  issue  on  all  the  pleas  except  the  last ;  and,  as  to  that, 
trav(M'sed  the  sutliciency  of  the  moiKn'  paid  into  court.     Joinder. 

'I'hc  following  paiticnl.iis  of  cl.iiin  .uid  defence  res])ectively  were  delivoreil  |)ursuant 
to  judge's  order  : — 

"'I'his  action  is  brought  to  iccover  damages  for  infringing  the  plainlilV's  i-evor- 
sionary  interest  in  certain  [593]  water-meadows  belonging  to  Sherborne  W'ykc  Kami, 
in  the  parish  of  Sluuborne,  in  the  county  of  Dorset,  and  now  in  the  possession  of  his 
tenants,  William  Sampson,  Walter  Sampson,  and  Thomas  Samp.son,  liy  obstructing 
and  diverting  water  of  a  ccrt.ain  rivor  or  stream  runninir  from  and  Ix'voud  .-i  nu'U  called 
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Eflmmid's  Mill,  or  West  Mill,  in  the  said  parish  of  Sherborne,  to  and  adjoining  certain 
lands  in  the  possession  of  the  defendant,  also  situate  in  the  said  parish  of  Sherborne, 
and  also  to  and  adjoining  the  plaintiff's  said  water-meadows,  by  cutting  certain 
channels  from  the  said  river  or  stream  to  the  defendant's  said  lands  adjoining,  and 
placing  certain  hatches  in  such  channels,  and  occasionally  placing  a  temporary  bay 
across  such  river  or  stream,  and  also  by  obstructing  and  diverting  water  of  another 
stream  called  the  back-water  cut  running  through  tlie  defendant's  said  lands,  by 
placing  a  hatch  in  such  stream,  and  also  by  obstructing  and  di\erting  water  of  another 
stream  called  Silver  Lake  Spring,  which  rises  on  certain  land  in  the  defendant's 
occupation,  also  situate  in  the  said  parish  of  Sherborne,  by  penning  back  the  same 
water,  and  forming  it  into  a  large  pond,  and  using  such  water  for  the  purpose  of 
driving  a  water-wheel  attached  to  a  grist-mill  and  a  threshing-machine,  thereby 
impeding  the  proper  and  usual  flow  of  the  water  of  the  said  streams  to  the  plaintifl''s 
said  water-meadows,  and  permanently  detaining  and  depriving  the  plaintiffs  said 
water-meadows  of  a  great  portion  of  such  water." 

"The  thii'd,  fourth,  and  fifth  pleas  relate  to  a  branch  of  the  river  Yeo,  and  to  a 
stream  running  into  it  called  Silver  Lake,  respectively,  and  to  land  in  the  occupation 
of  the  defendant  near  the  said  river  and  stream  respectively.  The  defendant  claims 
not  only  the  rights  stated  in  those  special  pleas,  but  also  a  common  law  right  to  use 
the  above-mentioned  streams  reason.ably  for  irrigating  land  in  his  occupation  near  them 
respecti\ely,  and  [594]  for  other  purposes  connected  with  the  occupation  of  the  said 
land.  The  defendant  also  relies  upon  the  traverses  as  enabling  him  to  contest  the 
plaintiff's  case.  The  defendant  also  relies  upon  the  second  plea,  as  enabling  him  to 
piove  a  license  for  all  or  some  of  the  matters  complained  of.  The  plea  of  payment 
into  court  is  intended  to  cover  any  use  of  the  said  river  and  stream  not  met  bv  the 
other  pleas." 

The  follovring  are  particulars  of  the  grounds  of  defence  as  to  the  back-water  cut 
mentioned  in  the  particulars  of  claim  : — 

"  The  defendant  claims  a  common  law  right  to  use  this  stream  reasonably  for 
irrigating  land  in  his  occupation  near  it.  The  defendnnt  also  relies  upon  the  traverses 
herein  as  enabling  him  to  contest  the  plaintif!''s  case.  The  defendant  also  relies  upon 
the  second  plea  as  enabling  him  to  prove  a  license  for  all  or  some  of  the  matters 
complained  of.  The  plea  of  payment  into  court  is  intended  to  cover  any  use  of  the 
said  sti'eam  not  met  by  the  other  pleas." 

The  cause  came  on  for  trial  before  Crompton,  J.,  at  the  last  Summer  Assizes  for 
Somersetshire,  when  a  verdict  was  taken  for  the  plaintiff,  for  the  damages  in  the 
declanition,  subject  to  a  special  case. 

The  last  plea  was  struck  out  by  consent,  at  the  trial,  with  power  to  the  court  to 
restore  it  if  desirable  for  the  purposes  of  justice. 

The  court,  it  was  agreed,  was  to  be  at  liberty  to  ili-a\v  any  inferences  of  fact  which 
a  jury  ought  to  draw  :  and  if,  in  settling  the  case,  it  should  be  necessarj',  in  the 
opinion  of  the  judge,  that  any  fact  should  be  ascertained,  he  should  have  power  to 
ascertain  the  same,  and  the  court  should  have  the  same  power. 

The  premises  were  described  in  the  annexed  map  or  plan,  which  accompanied  and 
was  to  be  taken  as  a  pai't  of  the  case. 

[595]  The  plaintift"s  antient  water-meads,  called  Dairyman's  Mead  (oi'  Twenty 
Acie  Mead),  Mill  Moor,  Twelve  Acre  Mead,  and  Water  Sams,  containing  together 
about  forty-one  acres  (part  of  Wyke  Farm),  and  marked  C  on  the  map,  had  without 
interruption  been  immemoi'ially  irrigated  and  watered,  up  to  the  commencement  of 
this  action,  from  the  water  in  the  adjoining  river  called  "The  Yeo"  (and  which  river 
is  shewn  on  the  said  map,  and  runs  from  and  above  a  mill  called  \Vest  Mill,  situate  in 
Sherborne,  marked  on  the  map  with  the  letter  B,  to  and  beyond  Wyke  Farm),  by 
means  of  channels  cut  adjoining  such  river,  with  hatches,  near  the  site  of  an  antient 
mill  situate  in  Thornford,  and  the  old  Mill  Pond,  which  are  marked  on  the  map  with 
the  letter  A  :  liut  the  plaintitT's  water-mead  called  Swain's  Moor,  which  was  merely  a 
catch-meadow,  was  watered  at  times  of  flood  (by  means  of  the  hatches  marked  on  the 
map  with  the  letter  E)  from  the  old  drain  or  ditch  or  back-water  cut  marked  on  t'  e 
map  with  the  letter  I),  which  ran  through  a  large  common  called  Sherljorne  Moor, 
situate  on  the  Eastern  side  of  and  adjoining  Wyke  Farm,  and  partly  from  other 
sources. 

Since  the  irrigation  by  the  defendant  hereinafter  mentioned,  the  water  from  the 
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river  Yeo  used  by  him  for  sueli  purpose  eould  never  l)e  niude  ;i\  ailable  foi'  the  watering 
of  Swain's  Moor. 

The  defendant,  before  and  at  the  time  of  the  acts  complained  of,  was  the  occupier 
of  a  farm  called  Silver  Lake  Farm,  under  Earl  Digby,  of  which  said  farm  a  certiiin 


meadow  hereinafter  mentioned  ailjoincil  ilir  river  Veo  iiinhcr  u|)  ihc  stream  lli.ni  ilio 
said  meadows  of  the  |)laintiil. 

In  lcS;52,  the  old  drain  or  ditch  oi'  l)aek-water  cut  was  wi<lened  and  dcH'pened  tor 
tlie  more  (piicklv  taking  ofV  the  snrfaee  water  on  Sherli<)T'n(!  Mooi-,  anil  i-airying  it 
[596]  into  the  I'ivcr  :  hut  no  ai'liliciai  means  were  empioyed  for  irrigating  any  purl  inn 
thereof,  until  the  makin''  of  the  defendant's  water-mead  iKMciriaftcr  icfeireil  to. 
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In  184:5,  under  the  iiuthority  of  an  act  of  piirliameiit  for  that  pui'pose,  Sherborne 
Moor  was  inclosed  and  allotted  to  Earl  Digby  ;  and  a  portion  thereof  was  added  to  a 
farm  called  Silver  Lake  Farm,  then  and  still  occupied  by  the  defendant  as  yearly 
tenant  to  Earl  Digby,  which  adjoins  the  ^^'yke  Farm,  on  the  eastern  side  thereof. 

This  portion, — the  meadow  hereinbefore  referred  to, — being  liable  to  be  periodically 
flooded  from  the  said  river,  and  the  flood-water  remaining  a  long  time  on  the  land,  in 
1848  the  defendant  made  a  channel  or  cut  to  take  the  water  from  the  river  to  the  old 
drain  or  ditch  or  back-water  cut,  as  shewn  on  the  map,  from  K  to  L,  which  was 

4  feet  -1  inches  wide,  and  3  feet  10  inches  deep,  and  104  yards  long ;  and,  in  1849,  the 
defendant  di'ained  with  tiles  that  part  of  the  defendant's  water-mead  shewn  on  the 
said  map,  and  containing  about  7  acres,  which  is  situate  on  the  north  side  of  the  old 
drain  or  ditch  or  back-water  cut. 

The  said  chattel  or  trench  was  then  carried  o\-er  the  cut  so  as  to  convey  the  ri\-er 
water  across  it  when  required  for  irrigation  ;  and  since  then  it  has  been  regularly 
irrigated. 

In  1850  and  1851,  the  defendant  also  drained  with  tiles  the  south  side  of  the 
water-mead,  containing  13  acres;  and,  in  the  Summer  of  1854,  the  defendant  built 
a  weir  across  the  old  drain  or  ditch,  at  a  point  marked  with  the  letter  M  on  the  map, 
and  put  a  hatch  into  such  weir;  and,  in  the  Autumn  of  1854,  by  means  of  such 
hatch,  watered  the  north  side  of  the  defendant's  new  water-mead ;  and,  by  means  of 
three  channels  cut  adjoining  and  nearlv  as  deep  as  the  river  at  points  marked  [597] 
with  the  letters  N,  0,  and  P,  on  the  map,  also  watered  the  south  side  of  the  defen- 
dant's new  water-mead. 

After  passing  over  the  defendant's  meadow,  the  water  was  not  detained  in  the 
trenches  or  upon  the  land  ;  Init  it  was  kept  flowing  over  and  from  the  land,  without 
any  peiniing  back  whatever. 

The  bed  of  the  said  river  was  nine  inches  below  the  bottom  of  the  said  hatches. 
The  water  of  the  said  river  is  penned  every  night  at  West  Mill,  which  is  higher  up 
the  stream  than  the  said  meadow  of  the  defendant,  and  was  generally  let  down  between 

5  and  6  o'clock  in  the  morning.  The  liver  was  more  or  less  always  flowing.  The 
said  morning  supply  did  not  reach  the  plaintift"'s  meadows  at  any  fixed  time,  but 
varied.  In  the  \\'inter  months,  when  it  is  most  employed  foi'  irrigation,  the  supply 
of  water  is  always  the  greatest :  but,  in  consequence  of  the  unusually  tortuous 
character  of  the  liver's  course,  the  water,  by  being  carried  over  the  defendant's 
meadow  directly  into  the  said  old  drain  or  ditch  or  backwater  cut,  flows  again  into 
the  said  river  higher-  up  the  stream  than  the  plaintift"'s  meadows,  at  a  point  mai-ked  F 
on  the  map.  All  the  water  passing  the  defendant's  hatches,  except  so  much  as  is 
necessarily  absorbed  in  the  course  of  irrigation,  thus  gets  again  into  the  rivei'  before 
the  river  reaches  the  plaintitt''s  meadows. 

The  water  of  the  river  Yeo  has  been  materially  improved  for  irrigation,  in  conse- 
quence of  a  board  of  health  having  been  established  at  Sherborne  about  the  year  1851  ; 
and  the  sewage  of  that  town  ran  into  the  river  near  West  Mill,  at  a  point  higher  up 
the  river  than  the  defendant's  new  water-mead  :  and  the  defendant's  new  water-mead 
was  benefited  by  the  water  of  such  river  first  flowing  over  and  depositing  upon  the 
defendant's  new  water-mead  the  fertilising  properties  of  such  water  ;  and  the  plaintitt''s 
antient  water-meads  were  injured  by  being  deprived  thereof. 

[598]  There  is  a  spiing  of  water  which  rises  on  the  defendant's  farm,  c;illed  Silver 
Lake  Farm,  marked  on  the  map  with  the  letter  K,  which  formerly  used  to  run  into 
the  liver.  This  spring  rises  in  a  willow-bed  on  the  defendant's  farm,  marked  ^\  on 
the  map.  Prior  to  the  year  1831,  the  water  from  this  spring,  not  absorbed  in  its 
passage,  found  its  wa}'  through  several  muddy  ditches  to  the  Sherborne  Mooi' ;  but, 
in  that  year,  the  course  was  changed,  and  the  water  was  used  Ijy  the  defendant  for 
the  irrigation  of  two  of  his  fields,  called  respectively  Compton's  Close  and  Honev  Naps. 

This  state  of  things  continued  till  1842,  when  the  defendant  erected  a  water-wheel 
and  a  threshing-mill,  intended  and  used  for  agricultural  purposes,  for  threshing,  and 
for  grindmg  barley  for  the  purpose  of  his  fai'm  only.  At  this  time  also,  a  great  part 
of  the  willow-bed  in  which  the  spring  rose,  which  adjoins  the  said  erections,  and 
which  was  extremely  swampy,  was  dug  out  by  the  defendant,  and  made  into  a  ponil, 
the  bottom  and  sides  of  which  were  puddled  with  clay.  The  ditch  into  which  the 
.said  spring  water  used  to  percolate  from  the  said  willow-bed,  was  then  also  cleansed 
out,  and  a  thoroughly  good  channel  for  the  water  made  for  some  distance  by  a  culvert. 
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iiurl  thence  conducted  jis  formerly,  hut  in  ;ui  improved  cliaiiiicl,  to  the  said  moor.  In 
making  the  culvert  in  1842,  the  ilefendaut  struck  upon  some  new  springs,  which  after- 
wards flowed  into  the  said  moor  hy  tiie  same  course  as  the  said  old  spring.  The 
defcmlant  also  about  the  .same  time  drained  some  fields  into  the  said  road;  and  from 
that  soui'ce  and  the  new  springs  logetlier  there  was  an  additional  supply  of  water 
equal  in  amount  to  the  old  one. 

In  i.S42,  the  defendant  ceased  to  irrigate  Compton's  Clo.se  and  Honey  Naps;  anrl 
since  then  all  the  water  from  all  the  said  sources  went  to  the  said  moor,  and  subse- 
quently into  the  said  river. 

[599]  When  the  water-wheel  is  not  in  use,  the  water  from  the  pond  is  carried  off 
by  a  mask-hatch  into  the  said  culvert. 

In  184ti,  a  new  barn  and  other  farm  buildings  were  erected  by  Earl  IHgby  near 
Silver  Ijake  Spring ;  ami  the  defendant  built  a  dam  or  pond-head  across  the  line  of 
Silver  Lake  Spring,  to  pen  back  the  water,  and  dug  a  pond  which  from  time  to  time 
has  been  increased  to  upwards  of  three  quarters  of  an  acre  in  e.\tent ;  and  the  water 
from  this  pond  is  used  by  the  defendant  for  driving  a  watei'-wheel  attached  to  a 
threshing-machine  and  a  mill  for  grinding  corn,  and  other  farm  purposes  ;  and,  when 
the  defendant  intends  to  use  his  water-wheel,  he  pens  back  the  water  until  the  pond 
is  full,  and  then  lets  it  ofi',  either  in  large  or  small  quantities,  at  his  own  pleasure,  for 
driving  the  water-wheel ;  the  water  (as  well  when  the  water-wheel  is  at  work,  as  when 
the  pond  is  full)  I'unning  off  to  the  river. 

The  water  from  the  river  Yeo  and  Silver  Lake  Spring  together,  was  never,  e.vcept 
in  case  of  a  flood,  sufficient  for  watering  the  plaintiff's  antient  water-meadows  and  the 
defendant's  new  water-mead  at  the  same  time. 

The  water  is  penned  every  night  at  West  Mill ;  and,  when  the  defendant  was  not 
watering  his  new  water-niead,  the  water  generally  came  down  to  the  plaintiff's  (Wyke) 
farm  about  12  at  noon,  and  six  or  seven  acres  of  the  plaintiff's  water-meads  could  be 
watei'ed  at  a  time  :  but,  when  the  defendant  was  watei'ing  his  new  watei'-mead,  the 
water  did  not  come  to  the  plaintiff's  farm  until  aliout  H  o'clock  in  the  afternoon  ;  and 
then  onlv  three  oi'  four  acres  of  the  plaintiff's  water-meads  could  l)e  watered  at  a 
time  :  and,  in  Winter  time,  it  was  after  dark,  and  therefore  too  late  to  put  the  water 
over  the  plaintiff's  meads  at  all. 

There  was  evidence,  that,  in  consecjuence  of  the  defendant's  watering  his  new 
water-mead  in  the  Autumn  [600]  and  Winter  of  1854,  the  plaintiff's  tenants  could 
only  water  some  of  their  meads,  and  lost  some  Spring  feed  of  the  meads. 

There  was  evidence  on  the  part  of  the  defendant,  that  the  hay  crop  in  the  Dairy- 
man's Mead  was  as  good  as  ever. 

It  was  an  admitted  and  agreed  fact  in  the  case,  that  tlie  defendant  irrigated  his 
land  in  a  proper  course  of  iri-igation,  without  excess  or  unnecessary  waste  ;  and  that 
the  wheel  and  mill  were  used  for  agricultural  purposes,  for  threshing  and  grinding 
barley  for  the  purposes  of  the  defendant's  farm  only,  and,  if  right  existed,  there  was 
no  abuse  or  excess. 

The  plaintiH' contends  that  he  is  entitled  to  a  \(Mili('t  on  each  of  his  three  claims 
mentioned  in  his  particvdar.s, — 

On  the  first,  because  the  defendant  not  only  diverts  the  water  from  the  river  for 
watering  his  water-meafl  adjacent  to  the  river,  by  three  channels  marked  with  the 
letters  N,  0,  and  1'  on  the  map  or  plan,  but,  by  means  of  the  channel  marked  K  on 
the  said  map  or  plan,  gives  another  direction  to  the  water  so  diverted  from  the  river 
across  his  new  water-mead  into  the  olfl  drain  or  ditch  at  li,  a  distance  of  104  yards, 
not  for  the  purpose  of  watering  his  new  water  nieail  adjacent  to  the  ii\('r,  but  his  new 
water  mead  on  the  ojiposite  side  of  the  old  di-ain  oi- ditch,  and  therefore  unreasonably 
detains  the  watei'. 

On  the  second,  because  the  ilefendaut  has  obsti'ucted  .-iiid  diverted  the  water  of 
the  old  drain  or  ditch,  liy  [jlaciug  a  hat<'h  therein  so  lati;  as  the  sunnner  of  1804, 
for  watering  his  new  water-mead  on  the  northei-n  side  thereof,  and  thereby  preventing 
the  water  from  flowing  down  the  old  drain  or  ditch  and  watering  the  plaintiff's  mead 
called  Swain's  Moor,  or  ruiniing  into  the  river  a.s  theietofore. 

On  the  third,  because  the  defendant  pens  back  the  [601]  water  of  SiKrr  Lake 
Spring  in  his  jjond,  until  at  his  own  pleasure  he  allows  it  to  run,  either  in  large  or 
small  i|Uantities,  whiMi  he  is  using  his  water-wheel,  oi'  the  pond  is  running  over,  in  its 
natural  I'oursc  into  the  rivei',  which  natural  course  would   at   .ill  limes  have  increased 
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the  water  flowing  through  the  same  to  the  plaintift"s  antient  water-meads,  as  the  water 
from  Silver'  Lake  Spiing  could  not,  like  the  river  above,  be  legally  penned  or  interfered 
with,  by  West  Mill  or  otherwise. 

And  the  plaintiff  contends  that  his  leversionary  interest  in  his  antient  water- 
meadows,  is  injured, — 

First,  by  his  antient  water-meadows  lieing  deprived  of  the  first  catch  or  use  of  the 
water,  the  fertilising  sediments  or  properties  of  which  are  deposited  on  the  defendant's 
new  water-mead,  instead  of  the  plaintiff's  antient  water-meadows : 

Secondly,  by  the  plaintiff's  antieat  water-meadows  being  deprived  of  those  parts 
of  the  water  which  are  lost  by  absoiptiou  and  evaporation  in  the  defendant's  new 
water-mead,  which  is  very  porous  (the  upper  soil  thereof  being  peaty,  with  a  layer  of 
gravel,  and  a  subsoil  of  clay),  the  whole  of  the  water  in  the  river  being  insufficient 
(except  during  floods)  to  water  even  the  plaiutitt''s  antient  water-meadows : 

Thirdly,  by  the  water  which  flows  o\'er  the  defendant's  new  water-mead  being 
detained  there  until  it  is  too  late  for  the  plaintiff's  tenants  to  watch  and  attend  to  the 
watering  of  the  plaintiff's  antient  water-meadows  ;  they  being  prevented  using  the 
water  at  night,  by  its  being  peinied  first  at  the  Silk  Mills,  and  secondly  at  West  Mill, 
as  soon  as  the  workmen  leave  ofl"  work. 

The  defendant  asserts, — First,  that  he  had  a  right  to  the  reasonable  use  of  the 
water  of  the  river  for  the  irrigation  of  his  land  higher  up  than  the  lauds  of  the 
plaintift";  that  the  use  so  made  \vas  reasonable:  and  that  he  returned  the  water  so 
taken  for  irrigation  into  the  river  [602]  again  at  the  point  above  the  plaintifl's  land, 
with  no  other  diminution  than  that  caused  by  the  absorption  and  evaporation 
occasioned  by  such  irrigation  : 

Secondly,  that,  having  the  right  to  such  reasonable  use  of  the  watei-,  it  is  an 
admitted  fact  that  the  defendant  irrigated  his  land  in  a  proper  course  of  irrigation, 
without  excess  or  unnecessary  w:iste  : 

Thirdly,  that,  with  respect  to  the  Silver  I^ake  Spring,  such  spring  rises  out  of  the 
land  of  the  defendant ;  that  he  and  the  previous  occupiers  of  bis  farm  have  used  the 
water  from  time  to  time  in  diflerent  ways  for  the  purposes  of  the  farm  ;  that  the  defen- 
dant had  the  right  to  do  the  acts  complained  of  on  his  own  land  ;  and  that  his  so 
doing  was  not  injurious  to  or  an  infringement  of  any  i-ight  of  the  plaintiff: 

Fourthly,  that,  the  defendant  having  such  right,  it  is  an  admitted  fact  that  the 
said  mill  and  wheel  was  used  for  agricultural  purposes,  for  threshing  and  grinding 
barley  for  the  purposes  of  the  defendant's  farm  oidy,  and  that  there  was  no  abuse  or 
excess  in  the  use  so  made  thereof : 

Fifthl}',  that  there  was  no  damage  or  injury  to  the  plaintiflF's  reveisionary  interest 
in  his  lauds  : 

Sixthly,  that  the  plaintifl"  was  not  entitled  to  the  absolute  and  exclusive  right  to 
the  flow  of  all  the  water  of  the  river  to  his  land  below  that  of  the  defendant ;  but 
only  a  right  to  irrigate,  subject  to  the  right  of  lipar-ian  proprietors  ahove  to  a  similar 
eirjoyment  of  the  stream. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintifl'  was  entitled 
to  recover. 

If  the  court  were  of  opiirion  in  the  affirmative,  the  verdict  was  to  stand  for'  -tOs., — 
with  a  certificate  that  the  cause  v\'as  tit  to  be  tried  in  this  court,  and  was  brought  to 
try  a  right. 

M.  Smith,  Q.  C.  (with  whom  were  Kirrglake,  Serjt.  [603]  and  Barstow),  for  the 
plaintifl'.  It  appears  from  the  case  that  the  plaintiff's  meadows  are  ancieirt  water- 
meadows.  [Cresswell,  J.  You  cannot  fourrd  arry  claim  upon  that.  Irrigatioir  is  a 
riparian  right,  to  be  exercised  subject  to  the  r'ights  of  other  ripar-iarr  proprietors.]  No 
doubt :  but,  even  in  the  American  law  (which  is  most  liberal  on  the  subject  of  water 
privileges)  it  has  never  been  supposed  that  ther-e  could  be  a  right  in  a  proprietor 
higher  up  the  stream  so  to  use  the  water  as  to  depr  ive  the  one  below  him  of  all  enjoy- 
ment of  it.  [Cresswell,  J.  The  complaint  here  is,  r'ather  of  the  incorrvenient  times 
of  the  water  coming  down  to  the  plaintifl's  meadows  than  of  the  irrsufticient  quantity.] 
The  case  of  Einhref/  v.  Oiuen,  6  Exch.  o.53,  when  closely  looked  at,  will  be  fouird  to  be 
an  authority  in  the  plairrtifl's  favour.  It  was  an  action  by  the  occupiers  of  a  water' 
grist-mill,  against  a  riparian  proprietor',  for  diverting  the  stream.  The  defendant 
pleaded, — flrst,  not  guilty, — fourthly,  that,  at  certain  periods  of  the  year,  wherr  the 
water  was  more  than  suflicierrt  for  tire  use  of  the  mill,  the  defendant  diverted  small 
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and  reasonable  quantities  of  the  water  for  the  purpose  of  irrigating  certain  closes 
belonging  tfl  lier  on  the  bank  of  the  stream,  which  iinantitios  of  water,  except  that 
which  was  absorbed  and  used  in  the  irrigation,  were  returned  into  the  stream  above 
the  mill ;  that  the  di\ersion  was  not  continuous,  l)ut  only  intermittent ;  and  that  the 
diversion  caused  no  damage  to  the  plaintiiFs  mill.  To  this  the  plaintil)  replied  de 
injuria,  whereupon  issue  was  joined.  At  the  trial,  it  was  proved  that  the  diversion 
was  not  continuous,  and  that  it  caused  no  diminution  of  the  water  cognisable  by  the 
senses.  In  directing  the  jiny,  the  judge  left  it  to  them,  with  respect  to  the  issue  on 
not  guilty,  to  saj'  whether  there  was  any  sensible  diminution  of  the  water  by  reason 
of  the  diversion  ;  and,  with  respect  to  the  other  i.ssue,  he  told  them  that  he  had  a 
dithculty  in  atlixing  a  legal  meaning  to  the  term  "  in-[604]-appi'eciable,"liut  suggested 
that  it  might  mean  a  ([uautity  so  inconsiderable  as  to  be  incapable  of  value  or  price. 
The  jury  found  in  favour  of  the  defendant  upon  both  issues;  and,  upon  a  motion  to 
enter  a  verdict  for  the  plaintiff  on  the  first  issue,  and  to  enter  judgment  non  obstante 
veredicto  on  the  fourth,  it  was  held  that  there  had  not  been  such  an  unreasonalilc  use 
of  the  water  as  to  be  prohibited  by  law,  and  therefore  that  the  issue  on  not  guilty  was 
properly  found  for  the  defendant ;  and  the  court  inclined  to  think  that  the  word 
"  inappreciable "  meant  "  incapable  of  l)eing  estimated  or  valued,"  and  that  in  that 
sense  the  fourth  plea  was  not  proved.  An  American  case, — Blanchard  v.  Baker, 
8  Greenl.  Rep.  253, — was  cited  on  the  argument,  wherein  the  law  is  thus  stated  : 
"  The  proprietor  of  a  watercourse  has  a  right  to  avail  himself  of  its  momentum  as  a 
power  which  may  be  turned  to  beneficial  purposes.  And  he  ma}'  make  a  reasonable 
use  of  the  water  itself  for  domestic  purposes,  for  watering  cattle,  or  even  for  irrigation, 
provided  it  is  not  unreasonably  detained  or  essentially  diminished."  In  delivering 
judgment  in  Emhi-eij  v.  Ourn,  Parke,  B.,  .says:  "The  law  as  to  flowing  water  is  now 
put  on  its  right  footing  by  a  series  of  cases  beginning  with  that  of  IFriyht  v.  Howard, 
1  Sim.  &  S.  i;iO,  followed  by  vl/o-wi  v.  Hill,  2  B.  &  Ad.  304,  5  B.  &  Ad.  1,  and  ending 
with  that  of  Wood  v.  ll'and,  3  Exch.  748,  and  is  fully  settled  in  the  American  courts  : 
see  3  Kent's  Comm.  Lect.  -52,  pp.  439-445.  The  right  to  the  benefit  and  advantage 
of  the  water  flowing  past  his  land,  is  not  an  absolute  and  exclusive  right  in  each  pro- 
prietor of  the  adjacent  land  to  the  flow  of  all  the  water  in  its  natural  state  ;  but  it  is 
a  right  only  to  the  flow  of  the  water,  and  the  enjoyment  of  it,  subject  to  the  similar 
rights  of  all  the  proprietors  of  the  banks  on  each  side  to  the  rea.sonable  enjoyment  of 
the  same  gift  of  Providence.  It  is  only,  therefore,  for  an  unreasonable  and  unauthorised 
use  of  this  common  [605]  benefit  that  an  action  will  lie."  And  his  lonlship  cites  a 
passage  from  Kent's  Couunentarics,  where  it  is  said:  "Every  projjrietor  of  lands  on 
the  banks  of  a  river  has  natui'ally  an  equal  right  to  the  use  of  the  water  which  flows 
in  the  sti'cam  adjacent  to  his  lauds  as  it  was  wont  to  I'uu  (currere  solcl)at),  without 
diminution  or  alteration.  No  propi-ietor  has  a  right  to  use  the  water  to  the  ])rejudicc 
of  other  proprietors  abo\e  or  below  him,  unless  he  has  a  prior  right  to  divert  it,  or 
a  title  to  some  exclusive  eiijo^Miient.  He  has  no  property  in  the  water  itself,  l)ut  a 
simple  usufruct  as  it  passes  along.  '  Aqua  curit  et  debet  currere,'  is  the  language  of 
the  law.  Though  he  may  use  the  water  while  it  runs  over  his  land,  he  cannot 
unreasonably  detain  it,  or  give  it  another  direction,  and  he  must  return  it  to  its 
ordinary  ehaiuiel  when  it  leaves  his  estate.  Without  the  consent  of  the  adjoining 
proprietors,  he  cannot  divert  or  diminish  the  ([uantity  of  water  which  would  otherwise 
descend  to  the  pro])rietors  below,  nor  throw  the  water  back  upon  tlie  proprietors 
above,  without  a  gi'ant,  or  an  uninterru])te(I  enjoyment  of  twenty  years,  which  is 
evidence  of  it.  This  is  the  clear  and  settled  general  docli'ine  on  the  subject,  and  all 
the  didiculty  that  arises  consists  in  i\w  application  of  it.  The  owner  nuist  so  use  and 
ap[)ly  the  water  as  to  work  no  material  injury  or  annoyance  to  his  neighbour  lielow 
him,  who  has  an  ecpial  right  to  the  use  of  the  .same  water  ;  nor  can  he,  by  dams  or  any 
obstruction,  cause  the  water  injuriously'  to  overflow  the  grounds  and  springs  of  his 
neighbour  above  him."  Each  case  must  depend  upon  its  own  circumstances, — the 
capacity  of  the  stream,  and  the  extent  of  the  u.ser.  [Cre.sswcll,  J.  I  do  not  find  that 
the  case  states  the  size  of  the  river  Veo.]  It  does  not  in  terms ;  but  it  states  that 
"the  water  from  the  river  Vco  and  Siher  Lake  S])ring  together  was  never,  except  in 
case  of  a  flood,  sutlicient  for  watering  the  plaintili's  antient  water-meadows  and  the 
defendant's  new  watei-mcad  at  the  [606]  .same  time."  The  facts  clcaily  shew  that 
the  defendant  caiuiot  lie  entitled  to  make  this  large  diversion  of  the  w.iter.  [Cre.ss- 
well,  ■!.      I    infcT-  from  the  statements  in  the  case  that  the  diiuinished  qu.uitity  arises 
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merely  fiom  the  lateness  of  its  arrival  on  the  plaintiff's  land.  The  case  does  not  find, 
that,  if  the  water  came  down  earlier,  the  plaintiff  could  not  iriigate  as  la?-ge  a  number 
of  acres  as  he  did  before.]  It  does  shew  that  the  quantity  is  diminished  for  the 
purpose  of  the  plaintiff's  irrigation.  [Cresswell,  J.  It  is  not  stated  that  the  plaintiff 
is  entitled  to  have  the  water  sent  down  by  the  miller  at  any  particular'  time.  It  seems 
to  be  left  entirely  to  his  discretion.]  It  is  manifest,  that,  but  for  the  diversion  and 
obstruction  of  the  defendant,  the  plaintitt'  would  have  had  a  much  larger  benefit  from 
the  water  than  he  has;  and  Mason  v.  Hill,  3  B.  &  Ad.  304,  shews  that  the  diversion 
gives  the  plaintiff  a  right  of  action.  And  in  Dickinson  v.  T/ie  Grand  Junction  Canal 
Company,  7  Exch.  299,  Pollock,  B.,  says  :  "  We  consider  it  as  settled  law,  that  the 
right  to  have  a  stream  I'uiniing  in  its  natural  course  is,  not  by  a  presumed  grant  from 
long  acquiescence  on  the  pait  of  the  riparian  proprietors  above  oi'  below  it,  but  is  ex 
jure  nature," — citing  Hhnrii  v.  I'iggot,  3  Bulstr.  339,  Tyler  v.  irUlcimim,  4  Mason's 
(American)  Rep.  397.  With  regard  to  the  back-water  cut,  its  origin  does  not  appear. 
[Cre.sswell,  J.  It  would  seem  to  have  lieen  for  the  purpose  of  drainage.]  Is  there  any 
dift'erence  in  point  of  law  between  a  drain  and  any  other  water-course  1  [Cresswell,  J. 
All  the  authorities,  from  the  Digest  downwards,  shew  that  there  is.]  Magor  v.  Chad- 
ickk,  11  Ad.  &  E.  571,  3  P.  &  D.  367,  shews  that  the  law  of  easements  in  respect  of 
water-courses  is  generally  the  same,  whether  they  ai-e  natural  or  artificial.  [Crowder,  J. 
That  case  has  been  considered  not  altogether  satisfactory  ;  and  it  is  inconsistent  with 
Arkwnght  v.  Gell,  5  M.  &  W.  203.]  That  is  explained  by  the  ob-[607]-servation  of 
Erie,  J.,  and  the  judgment  of  Lord  Campbell,  in  Beesfon  v.  JFeati',  5  Ellis  &  B.  986. 
As  to  the  Silver  Lake  Spring,  the  question  is  whether  the  erection  of  the  dam  by  the 
defendant  was  not  an  obstruction  of  the  plaintiff"s  rights, — Brnadhent  v.  Rumshotham, 
11  Exch.  602.  [Cre.sswell,  J.  An  obstruction  of  what  right?  Does  the  plaintiff"  claim 
it  because  the  water  is  his  before  it  becomes  part  of  the  flowing  stream  .'  or  does  he 
claim  it  as  coming  from  a  .servient  tenement?]  His  claim  is,  that  this  is  water  which 
of  right  ought  to  run  into  the  river.  [Cresswell,  J.  Not  a  drop  of  it.]  The  real 
question  arises  on  the  river  Yeo.  Then,  as  to  damages, — it  will  be  said  that  no 
damage  to  the  reversionary  interest  is  shewn.  It  is  enough,  however,  to  shew  an 
obstruction  of  a  right ;  the  law  will  infer  damage  :  Kidgill  v.  Moor,  9  C.  B.  364 ; 
Embrey  v.  Owen,  6  Exch.  353.  [Cresswell,  J.  You  need  not  trouble  yourself  on 
that  point.] 

Butt,  Q.  C.  (with  whom  were  Slade,  Q.  C,  and  Ffooks),  contra.  This  being  the 
case  of  one  riparian  proprietor  against  anothei',  the  exercise  of  the  right  for  any 
length  of  time  makes  no  dittci-ence  :  pei'  Pollock,  C.  B.,  in  Dickinson  v.  The  Grand 
Junction  Canal  Company,  7  Exch.  282,  291.  Each  has  the  common  right  to  the  reasonable 
use  of  the  water  of  a  flowing  stream,  for  the  purpose  of  irrigating  his  own  land.  If, 
in  the  exercise  of  that  right,  the  riparian  proprietor  above  uses  an  undue  quantity  of 
the  water,  or  detains  it  an  unreasonable  time,  then,  as  is  put  in  Embrey  v.  Owen  and 
Blanthard  v.  Baker,  in  i-espect  of  that  excess  the  riparian  pi-oprietor  below  him  might 
have  a  right  of  action.  If  the  plaintiff'  has  by  user  acquired  any  right  beyond  that 
of  a  riparian  proprietor,  the  defendant  might  be  liable  if  it  could  be  shewn  that  the 
use  he  made  of  the  water  was  not  referable  to  his  riparian  right.  The  only  question, 
therefore,  upon  the  first  point  is,  whether  [608]  the  facts  stated  in  the  special  case 
are  such  as  to  shew  that  the  defendant  has  exercised  his  natural  right  of  irrigation  in 
an  unreasonable  maimer.  [Crowder,  J.  Suppose  the  plaintiff  had  exercised  rights 
beyond  what  was  reasonable,  and  so  had  ac([uired  a  new  right  as  against  riparian 
proprietors  below  him  on  the  stream,  would  that  aft'ect  the  defendant's  right?] 
Clearly  not.  Whatevei-  use  the  proprietor'  below  m.'iy  make  of  the  water,  the  pro- 
prietor above  still  retains  his  natural  rights.  [Williams,  .1.  The  riparian  proprietor 
above  might,  no  doubt,  by  gi'aut,  divest  himself  of  his  right  to  use  the  stream  for  the 
purpose  of  irrigation  :  but  the  mere  non-user  of  the  right  would  not  raise  a  presump- 
tion of  a  grant.]  In  iVortluim  v.  Hurley,  1  Ellis  &  B.  66.5,  where  A.,  being  owner  of 
land  through  which  a  stream  i-an  down  to  the  land  of  B.,  granted  by  deed  to  B  that 
the  stream  should  be  in  the  control  of  15.  and  his  assigns,  and  should  flow  in  a  fr'ee 
and  uninterrupted  course  through  a  channel  desci'ibed  in  the  deed,  and  afterwards 
A.  and  B.  respectively  assigned  their  lands  to  Y.  &  Z., — it  was  held,  that  Y.  was 
liable  to  an  action  at  the  suit  of  Z.  foi'  diverting  the  water  from  such  channel, 
though  he  did  not  thereby  depr'ive  Z.  of  the  use  of  any  water'.  But,  in  givirrg  judg- 
ment, Coleridge,  J.,  sa)s  :  "Our  judgment  is  founded  on  the  eflect  of  the  deed  which 
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governs  the  rights  of  the  present  parties ;  and,  in  so  deciding,  we  do  not  intend  at 
all  to  limit  the  salutary  principle  laid  down  in  Emhrei/  v.  Oxven,  to  the  efi'eet  that  the 
superior  riparian  proprietors  may  use  the  stream  for  all  reasonable  purposes  while  in 
their  land,  provided  they  send  it  on  without  material  diminution  to  inferior  pro- 
prietors." The  facts  stated  in  this  special  case  shew  that  what  was  done  by  the 
defendant  here  was  done  in  the  proper  course  of  irrigation,  and  that  the  water,  after 
its  user  by  the  defendant,  got  l)ack  again  into  the  stream  without  undue  waste  before 
it  reached  [609]  tiie  plaintirt's  meadows.  Nor  is  it  found  by  the  ca.se  that  an  unreason- 
able quantity  of  the  defendant's  land  was  irrigated.  On  the  contrary,  there  is  an 
express  admission  "  that  the  defendant  irrigated  his  land  in  a  proper  course  of  irriga- 
tion, without  excess  oi-  unnecessary  wa.ste."  [Cresswell,  J.  We  are  all  agreed  that 
you  need  not  trouble  yourself  as  to  the  back-water  cut,  and  the  Silvei'  Lake  Spring.] 

Smith,  in  reply.  The  true  piinciple  is  that  which  is  laid  down  in  Mason  v.  /////, 
3  B.  &  Ad.  oO-t.  Every  riparian  proprietor  has  a  right  to  the  natural  use  of  flowing 
water,  subject  to  its  reasonable  use  bv  the  riparian  proprietois  above  him,  but  not 
subject  to  a  right  to  divert  the  water  by  means  of  cuts  or  channels  for  the  purpose  of 
irrigation.  It  is  found  that  the  plaintiff's  meadows  have  been  immemorially  irrigated  : 
he  has,  therefore,  gained  a  title  to  the  uninterrupted  flow  of  the  water  for  that 
purpose.  The  case  shews  an  absence  of  that  limit  to  the  defendant's  exercise  of  his 
right  which  alone  could  make  it  lawful.  There  has  been  a  sensible  diminution  and 
detention  of  the  water,  and  a  conseiiuent  damage  to  the  plaintiff.  The  facts  clearly 
do  not  bring  the  case  within  the  principle  of  Einhrey  v.  Uwen. 

Cui'.  adv.  vult. 

Cres.swkll,  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  several  causes  of  complaint  were  brought  forward  on  behalf  of  the 
plaintiff,— first,  in  respect  of  the  diversion  of  the  river  Yeo, — secondly,  in  respect  of 
the  diversion  of  a  stream  called  the  Back  Water, — thii'dly,  in  respect  of  the  obstruction 
and  diversion  of  a  stream  called  the  Silver  Lake  Spring. 

In  the  course  of  the  argument,  the  court  decided  all  the  points  that  were  raised 
in  respect  of  the  two  latter  [610]  causes  of  complaint,  in  favour  of  the  defendant ; 
but  they  took  time  to  consider  the  (juestion  arising  on  the  first. 

The  result  of  the  facts  as  to  this  part  of  the  case  appears  to  us  to  be  as  follows, 
viz.  that  the  plaintiff'  had  immemorially  enjoyed  the  benefit  of  irrigating  certain  of 
his  meadows  with  the  water  of  the  river  Yeo,  subject,  however,  to  the  right  of  the 
miller  at  West  Mill  to  detain  the  water  for  the  use  of  his  mill.  Although  the  natural 
flow  of  the  river  was  prevented  by  the  exercise  of  this  right,  yet  the  water  was 
allowed  to  come  down  at  such  times  that  the  plaintiff  was  enabled  to  irrigate  his 
meadows  efl'ectually.  But,  of  late,  the  defendant,  for  the  purpose  of  irrigating  his 
own  adjacent  land,  had  from  time  to  time  diverted  the  water  after  it  had  passed  the 
mill,  and  before  it  reached  the  plaintiff's  meadows :  and,  although  the  facts  stated  in 
the  special  case  do  not,  in  our  opinion,  lead  to  any  certain  conclusion,  that,  by  the 
mere  irrigation  on  the  [)art  of  the  defendant,  the  <piantity  of  water  which  ultimately 
reached  the  plaintilfs  meadows  was  sensibly  diminished,  yet  the  effect  was,  that  the 
water  was  detained,  )),■  the  process  of  irrigation,  and  did  not  arrive  till  so  late  in  the 
day  that  the  jilaintifi'  was  deprived  of  the  powei'  to  use  it  fully. 

The  ijueslion  is,  wiiether  such  a  diversion  and  del.aining  of  the  water  l)y  the 
defendant  is  actionable. 

It  was  contended,  on  his  part,  that  it  was  not,  becau.se  he  iiad  a  right  by  law,  as 
a  I'iparian  pi'oprietor,  to  a[)ply  the  water  of  the  stream  to  iriigate  his  adjacent  laud, 
provided  he  did  so  (as  it  was  admitted  he  did)  in  a  careful  and  proper  manner. 

On  the  part  of  the  plaintiff,  it  was  denied,  generally,  that  a  riparian  proprietor  has 
any  such  right:  and  it  was  also  contended,  that,  at  ail  events,  in  this  ease  tiie  plaintiff 
had  gained  a  title  to  the  uninterrupted  How  of  the  stream  by  immemorial  enjoyment. 

[611]  As  to  the  latter  jM-oposition,  it  ajipears  to  us  that  all  persons  having  lands 
on  the  margin  of  a  Mowing  stream  have,  by  nature,  certain  rights  to  use  the  water  of 
that  stream,  whether  they  exercise  those  rights  or  not ;  and  that  they  may  begin  to 
exercise  them  whenever  liiey  will.  By  us.ige,  they  may  acipiiie  a  right  to  use  the 
water  in  a  manner  not  justified  by  their  natural  rights  :  l)ut  such  ari(uired  light  has 
no  operation  against  the  natural  lights  of  a  land-owner  highi^r  up  the  stre.im,  unless 
the  u.ser  by  which  it  was  ac(iuired  .affects  tlie  use  that  he  himself  has  made  of  the 
stream,  or  his  power  to  use  it,  so  iis  to  raise  the  presumption  of  a,  grant,  and  so  render 
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the  tenement  above  a  servient  tenement.  If  the  user  of  the  stream  by  the  plaintiff 
for  irrigation  was  merel}^  an  exercise  of  his  natural  right,  such  user,  however  long 
continued,  would  not  render  the  defendant's  tenement  a  servient  tenement,  or  in  any 
way  affect  the  natural  rights  of  the  defendant  to  use  the  water.  If  the  user  by  the 
plaintift'  was  larger  than  his  natural  rights  would  justify,  still  there  is  no  evidence  of 
its  afl'ectiug  the  defendant's  tenement,  or  the  natural  use  of  the  water  by  the  defendant, 
so  as  to  render  it  a  servient  tenement. 

But,  if  the  user  by  the  defendant  has  been  beyond  his  natural  right,  it  matters 
not  how  much  the  plaintift'  has  u.sed  the  water,  or  whether  he  h,as  used  it  at  all.  In 
either  case,  his  right  has  been  equally  invaded,  and  the  action  is  maintainable. 

The  question  between  the  parties  is  thus  reduced  to  this  single  point, — has  the 
defendant  used  the  water  as  any  riparian  proprietor  may  use  it,  or  has  he  gone 
beyond  that? 

The  general  principle  of  law  which,  in  our  opinion,  may  be  deduced  from  the 
decision  of  Embrei/  v.  Owen,  6  Exch.  3.53,  and  the  authorities  cited  by  Parke,  B.,  in 
delivering  judgment  in  that  case,  is,  that  every  pro-[612]-pnetor  of  lands  on  the  banks 
of  a  natuial  stream  has  a  right  to  use  the  water,  pi'ovided  he  so  uses  it  as  not  to  work 
any  material  injury  to  the  rights  of  other  proprietors  above  or  below  on  the  stream. 

In  the  present  case,  it  appears  to  us,  on  the  evidence,  that  the  detention,  by  the 
defendant,  under  the  circumstances,  of  the  water  of  the  river  Yeo  for  the  purposes 
of  irrigation,  was  a  use  of  it  which,  in  its  character,  was  necessarily  injurious  to  the 
natural  rights  of  the  plaintiff  as  the  proprietor  of  land  lower  down  the  stream.  The 
eflect  was  obviously  the  same  as  if  the  defendant  had  placed  a  bai'  or  weir  across  the 
river,  and  b\'  that  means  had  wholly  prevented  its  natural  course  for  a  certain  number 
of  hours.  And  it  appears  to  us  that  there  is  neither  authority  nor  principle  for 
contending  that  such  an  act  can  be  justified  on  the  ground  that  it  was  done  for  the 
purpose  of  improving  the  adjacent  land  of  the  defendant,  whether  by  irrigation  or 
otherwise. 

For  these  reasons,  we  are  of  opinion  that  our  judgment  must  be  for  the  plaintiff 
as  to  such  part  of  his  complaint  as  relates  to  the  river  Yeo,  and,  as  to  the  rest  of  the 
alleged  causes  of  action,  for  the  defendant. 

Judgment  accordingly. 

[613]     Prideaux  v.  Bunnett.    Jan.  14,  1857. 

The  defendant  sent  to  the  plaintiff,  the  patentee  of  an  invention  called  "  Prideaux's 
Patent  Self-closing  Valve,"  and  who  carried  on  busine-ss  under  the  name  of  "The 
Smoke  Prevention  Company,"  the  following  written  order, — "Please  prepare  us  a 
smoke-preventing  valve,"  giving  the  dimensions  of  the  furnace-door  to  which  it  was 
to  be  applied.  The  plaintift'  accordingly  sent  the  defendant  one  of  his  patent  self- 
closing  \-alves,  but  it  was  found  not  to  be  of  any  use  for  the  purpose  for  which  it 
was  designed.  No  fraud  was  imputed  to  the  plaintift';  but  the  defendant,  on  being 
sued  for  the  price  of  the  article,  relied  on  the  statements  contained  in  a  circular 
which  had  been  sent  to  him  by  the  plaintift', — to  the  effect  that  the  patent  article 
would  consume  smoke  and  effect  a  considerable  .saving  in  fuel, — as  amounting  to 
a  warranty  that  it  should  be  fit  for  the  purpose  to  which  it  was  to  be  applied  : — 
Held,  that  no  such  wananty  could  lie  implied  ;  but  that,  the  defendant  having 
defined  by  the  order  the  particular  machine  to  be  supplied,  the  plaintiff  performed 
his  part  of  the  contract  by  suppl3'ing  that  machine,  and  was  entitled  to  recover  the 
price. 

This  was  an  action  to  recover  the  price  of  an  article  called  "  Prideaux's  patent 
self-closing  (or  smoke-consuming)  valve,"  fur  which  the  plaintiff"  had  obtained  a  patent 
in  the  j'ear  1854. 

At  the  trial,  before  Cockburn,  C.  J.,  at  the  sittings  at  Guildhall  after  the  last  term, 
it  appeared  that  the  plaintiff',  who  carried  on  business  under  the  name  of  the  "  .Smoke 
Prevention  Company,  "  issued  cards  which  contained  on  the  one  side  a  statement  of 
the  price  of  the  article  and  the  royalties  demanded  for  its  use,  and  on  the  other  the 
following  representation  or  address  ; — 

"The  Smoke  Prevention  Company  are  ha])py  to  have  it  in  their  power  to  state, 
that,  in  all  cases  where  they  have  been  iMe  to  procure  an  accurate  return  of  the 
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consumption  of  fuel,  ;i  decided  saving  has  been  admitted  to  result  from  the  application 
of  the  valve,  so  much  so  that  its  cost  becomes  a  profitable  investment,  rather  than 
an  outlay. 

"  In  some  instances,  they  have  been  much  gratified  at  being  told  by  those  who 
have  adopted  it,  that  they  should  save  the  cost  of  the  valve,  together  with  the  royalty 
(for  the  whole  term  of  the  patent),  in  six  months,  and  become  large  annual  gainers  by 
its  use  for  the  rest  of  the  term  ;  and  not  a  few  have  congratulated  themselves  at 
finding  that  the  effect  of  the  compulsory  enactment  against  smoke,  in  their  individual 
cases,  would  be  (much  against  [614]  their  anticipations)  to  confer  a  far  from  insignificant 
pecuniary  benefit,  which  they  would  not  otherwise  have  obtained. 

"As  far  as  the  evidence  they  have  been  able  to  collect  enables  them  to  judge,  the 
saving  by  the  use  of  the  valve  ranges  fi'om  10  to  15  per  cent.  Taking  the  lower 
figure  (viz.  10  per  cent.)  as  a  safe  basis  for  a  calculation, — then,  estimating  the  con- 
sumption per  horse-power  to  be  25  tons  per  year,  worth  at  11.  per  ton  "251.  ;  the  saving 
to  a  manufacturer  having  five  boilers  of  20  horse-power  each,  would  be  2501.  per 
annum  ;  whilst  the  total  cost  of  the  apparatus  for  five  boilers,  including  royalt}-  for 
the  whole  term  of  the  patent,  would  onl}'  amount  to  1071.  15s.,  being,  as  before  stated, 
less  than  half  a  year's  saving  from  the  use  of  the  invention. 

"  ^^'hen,  however,  it  is  imperative  to  consume  smoke,  the  value  of  this  apparatus 
becomes  still  more  striking,  by  contrasting  its  saving  with  the  loss  attendant  upon 
other  plans  for  effecting  the  same  object ;  when  a  dift'erenee  of  30  per  cent,  will  be 
found  in  its  favour.  Leaving  out  of  view  the  'feeling  by  machinery  plans'  (which 
have  their  own  peculiar  disadvantages),  it  may  safely  be  asserted  that  none  of  the 
many  plan.s, — various  in  name,  but  identical  in  piinciple, — for  preventing  smoke  by 
admitting  a  continuous  supply  of  air  at  the  bridge,  etlect  this  object  at  a  less  cost  of 
fuel  than  20  pei'  cent., — an  estimate  the  moderation  of  which  will  be  confirmed  l)y 
every  one  who  has  had  any  practical  ac(|uaintance  with  their  action  ;  the  usual  result 
being  much  worse,  as  many  have  found  to  their  cost. 

"The  yield  of  steam  from  a  boiler  is  unquestionably  increased  by  the  valve." 

Circulars  were  also  sent  out,  with  blanks  to  be  filled  ]>y  intended  purchasers  of 
the  patent  article,  headed  "  Particulars  requiied  for  the  application  of  Prideaux's 
Patent  Valve  for  the  Prevention  of  Smoke." 

[615]  The  defendant,  who,  it  appeared,  had  never  seen  the  article,  filled  up  one 
of  the  circulars,  and  inclosed  it  to  the  plaintiff  in  a  note  as  follows : — 

"Deptford,  Sept.  3rd,  1855. 
"Gentlemen, — Please   prepare  us  a  smoke-preventing  valve,  [giving  a  drawing 
shewing  the  dimensions  of  the  furnace-door  to  which  it  was  to  be  applied].     Those 
are  to  your  own  figures ;  and  we  shall  make  the  necessary  allowances,  as  you  state, 
to  admit  of  the  valve  going  into  our  frame  easily.  "BUiNNKTT  &  Co. 

"  The  Smoke  Prevention  Company." 

The  apparatus  was  fitted  to  the  defendant's  furnace  ;  but,  from  some  circumstanoes 
which  did  not  appear,  it  turned  out  a  complete  failure.  No  framl  was  imputed  to  the 
plaintifl":  but  it  was  insisted  on  the  part  of  the  defendant  that  the  representations 
contained  on  the  card,  and  in  the  circulars  and  invoice,  amounted  to  a  warianty  that 
the  patent  article  would  consume  smoke,  and  therefore  it  was  contended  tliat  the  case 
differed  from  Chanter  v.  Iliqjkina  {a),  4  M.  &  W.  399  (which  had  been  re-[616]-licd  on 

(a)  In  that  case,  the  defendant  sent  to  the  plaintiflf,  the  patentee  of  an  invention 
known  as  "Chanter's  smoke-consuming  furnace,"  the  following  written  oider,  — "Send 
me  your  patent  hopper  and  appaiatus,  to  tit  up  my  browing  copper  with  youi'  smoke- 
consuming  furnace.  Patent  right,  151.  15s.:  ironwork  not  to  exceed  51.5s.;  engiiuH'r's 
time  fi.x'ing,  7s.  M.  ])er  day."  The  plaintiff  accordingly  put  up  on  the  defendant's 
premises  one  of  his  patent  furnaces,  but  it  was  fo\nid  not  to  be  of  any  use  for  the 
purposes  of  a  brcwci-y,  and  was  returned  to  the  ])laiiitilV.  It  was  held  (no  fraud  being 
imputed  to  the  plaintifl)  that  there  was  not  an  ini])liocl  warranty  on  his  part  th.it  the 
furnace  supplied  should  be  fit  for  the  purimscs  of  a  bi-owery  ;  but  that,  the  defendant 
havingdefined  Ijy  the  order  the  |iarticular  machine  to  be  supplied,  the  i)laiut ill  performed 
his  part  of  the  contract  by  suppl^'ing  that  machine,  anil  was  entitled  to  recover  the 
whole  151.  15s.,  the  price  of  the  patent  light. 
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for  the  ]3laintiff),  inasmuch  as  the  article  soW  there  was  a  thing  much  in  nse  and  well 
known  in  the  market. 

The  Lord  Chief  Justice  ruled,  that  the  representations  relied  on  did  not  amount 
to  a  warranty,  and  that,  this  being  the  sale  of  a  specific  chattel,  and  no  fraud  being 
imputed  to  the  seller,  the  plaintiff  was  entitled  to  recover. 

A  verdict  having  accordingly  been  found  for  the  plaintifl",  with  leave  to  the  defen- 
dant to  move, 

Edwin  James,  Q.  C,  now  moved  accordingly.  The  question  is  whether  the 
representations  made  by  the  plaintiff  at  the  time  of  the  sale,  did  not  amount  tfl  a 
warranty  that  the  article  he  sold  as  a  "  smoke  preventing  valve  "  was  that  for  which 
it  pui-ported  to  be  sold.  Chanter  v.  Hopkins  was  a  totally  different  case  :  there,  there 
was  evidence  that  the  patent  article  which  was  specifically  ordered  by  the  plaintiff, 
was  in  common  nse  and  was  well  known  in  the  market  by  that  desei'iption  ;  whereas, 
here  there  was  no  evidence  of  the  sort,  or  that  the  defendant  had  ever  seen  it,  or  knew 
anything  of  it  but  fi'om  the  representations  made  by  the  plaintiff.  [Cockburn,  C.  J. 
The  card  refers  to  a  patent  article  ;  and  the  defendant  intended  to  purchase  the 
very  thing.]  There  were  no  representations  of  any  kind  in  the  case  of  Chanter 
V.  Hopkins;  but  the  defendant  sent  the  plaintiff  a  specific  order, — "Send  me  your 
patent  hopper  and  apparatus,  to  fit  up  my  brewing-copper  with  your  smoke-con- 
suming furnace."  [Cresswell,  J.  Youi'  argument  would  tend  to  fix  every  patentee 
with  a  warranty.  Cockburn,  C.  -J.  In  the  case  of  a  patent  medicine  which  is  advertised 
as  a  specific  for  a  variety  of  ailments, — could  you  resist  payment  because  you  were 
not  cured  by  it  of  one  of  the  diseases  mentioned  in  the  advertisement  ?]  That  is  a 
totally  different  ease.  [Cresswell,  J.  Taking  all  the  evidence  together,  is  it  not  clear 
that  tihe  order  [617]  was  given  for  the  patented,  the  ascertained  article  ?]  The  question 
is,  whether  the  contemporaneous  representations  ought  not  to  have  been  submitted  to 
the  jury  as  evidence  of  a  warranty  that  the  article  was  what  it  professed  to  be. 

Cresswell,  J.  I  am  of  opinion  that  this  case  is  governed  by  Chanter  v.  Hopkins. 
I  am  utterly  unable  to  discover  a  litei-al,  much  less  a  substantial  distinction  between 
the  two  cases. 

The  7-est  of  the  cor.rt  concurring. 

Rule  refused. 


Cox  v.  Leech.     Jan.  14,  1857. 

[S.  C.  26  L.  J.  C.  P.  12-5  ;  3  Jur.  N.  S.  442 ;  5  W.  R.  199.] 

An  attorney  I'eceived  instructions  to  sue  forty-five  underwriters  for  particular  average 
loss  on  certain  policies  on  goods  which  had  been  shipped  to  Calcutta,  and  there  sold. 
Having  written  ineffectually  to  each  of  them,  demanding  payment,  he  (under  an 
impression  that  the  only  defence  to  be  set  up  was  a  supposed  set-off  against  the 
broker  in  whose  name  the  policies  were  effected)  sued  out  writs  in  the  Lord  Mayor's 
court,  though  he  knew  that  that  court  had  no  powei'  to  issue  a  commission  for  the 
examination  of  witnesses  abroad.  The  actions  (after  consolidation)  being  defended, 
and  a  commission  to  examine  witnesses  at  Calcutta  being  found  necessary,  the  pro- 
eeedings  in  the  Lord  Mayor's  court  were  necessarily  abandoned  : — Held,  that  the 
attorney  was  guilty  of  crassa  negligentia,  and  disentitled  to  sue  his  client  for  the 
costs  of  such  abortive  proceedings ;  and  that  it  was  no  answer  for  him  to  say  (upon 
the  argument  of  a  rule  to  set  aside  a  verdict  which  had  been  found  against  him,) 
that  the  difficulty  might  have  been  got  over  by  the  removal  of  the  causes  by  certiorari 
to  one  of  the  superior  courts. — But,  held,  that  he  was  entitled  to  recover  in  respect 
of  the  letters  before  action. — Quajre,  whether  the  117th  rule  of  H.  1853,  which 
provides  that,  "if  a  cause  be  removed  from  an  inferior  court  having  jurisdiction  of 
the  cause,  the  costs  in  the  court  below  shall  be  costs  in  the  cause,"  applies  where 
the  certiorari  is  obtained  by  the  plaintifl'? 

This  was  an  action  brought  hy  the  plaintiff",  an  attoi'uey,  to  recover  from  the  defen- 
dant 661.  9s.  )Sd.,  the  amount  of  a  bill  of  costs  incurred  in  certain  proceedings  in  the 
Lord  Mayor's  court,  London,  under  the  following  circumstances: — 

In  the  early  part  of  the  year  1853,  the  defendant,  who  is  a  manufacturer  at 
Stalybi'idge,  in  Lancashire,  shipped  [618]  certain  goods  to  Calcutta  on  l>oard  a  vessel 
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called  the  "  Lismoyne,"  upon  which  he  caused  three  policies  of  insuraiife  to  be  effected 
to  the  amount  of  51)801.  These  policies  were  effected  in  the  name  of  a  broker, — one 
Gibson.  Upon  the  arrival  of  the  "  Lismoyne  "  at  Calcutta,  it  was  found  that  the  goods 
had  sustained  sea-damage  to  the  extent  of  9231.  16s.  Accordingly,  the  defendant, 
through  his  agent  Mr.  Murray,  made  claims  upon  the  underwriters  (forty-Hve  in 
number)  for  their  respective  proportions  of  the  loss.  After  several  ineffectual  attempts 
to  obtidn  a  settlement  of  these  claims,  Mr.  Murray,  on  the  28th  of  November,  1855, 
wrote  to  the  defendant,  as  follows  : — 

"  5  Austin  Friars,  28th  Nov.  1855. 

"Dear  Sir, — On  referiing  to  our  letter  of  yesterday,  we  find,  on  speaking  of  the 
claims  per  'James  Booth,'  'Lismoyne,'  and  'Esther,'  we  .say  the  first  two  are  partially 
settled  with  the  undei-writcrs.  It  should  have  been  the  first  and  last;  the  claim  per 
'  Lismoyne  '  is  untouched,  owing  to  there  being  no  Lloyd's  agent's  certificate  of  damage 
accompanying  the  documents,  and  no  pi'otest.  Still,  it  is  quite  clear  you  have  some 
claim  against  the  underwriters ;  and  we  shall  be  glad  if  you  will  advise  us  what  is  to 
be  done  under  the  circumstances.  We  shall  be  glad  to  offer  our  suggestion  as  to  the 
course  we  should  pursue  to  l)ring  the  matter  to  a  close,  if  you  think  fit  to  avail  your- 
self thereof.  "     "ft.  Murray  &  Co." 

The  defendant  afterwards  wi-ote  to  Mr.  Muiray  intimating  his  readiness  to  receive 
anj' susrgestion  he  had  to  make  relative  to  the  matter  ;  and  accordingly  that  gentleman 
on  the  fith  of  December,  wrote  as  follows  : — 

"5  Austin  Friars,  6th  Dec.  1855. 

"Dear  Sir, — Since  we  addressed  you  last,  we  applied  to  and  received  from  Mr. 
Gibson  the  stamped  policies  [619]  per  'Lismoyne,'  'James  Booth,'  and  'Esther,' 
•and  have  again  laid  them  befoie  the  underwriters.  On  one  of  the  policies  per 
'Lismovne'  the  underwriters  refuse  to  make  a  settlement:  on  the  other,  they  still 
have  the  matter  under  deliberation,  but  we  quite  expect  also  that  they  will  decline. 
With  the  claims  per  '  James  Booth  '  and  '  Esther '  we  are  making  progress,  and  hope 
to  get  them  all  arranged  without  much  ditliculty. 

"As  regards  the  '  Lismoyne,' we  would  suggest  and  advise  that  you  instruct  us 
to  place  the  matter  in  a  solicitor's  hands  ;  foi',  we  quite  believe  it  will  be  fruitless  to 
make  another  attempt  to  induce  the  underwriters  to  settle  :  they  do  not  even  make 
any  proposition  to  compromise  the  claims,  which,  at  all  events,  we  think  they  might 
have  done.  They  have  suffered  a  loss  by  Mr.  (iibson's  failing,  and  are  annoved  at  the 
heavy  claims  biought  l)efore  them  on  these  policies.  By  adopting  the  plan  we  recom- 
mend, we  think  you  will  bring  the  matter  to  a  speedy  and  .satisfactory  close.  Our 
solicitor  is  Mr.  W.  Cox,  who  is  practically  ac(|uainted  with  insurance  cases,  and  who 
has  just  successfully  ol)tainod  full  settlement  of  a  similar  claim  from  the  underwriters, 
and  to  whom  j'ou  caiuiot  do  better  than  authorise  us  to  apply. 

"G.  Murray  &  Co." 

Again  on  the  8th  of  December,  Mr.  Mm  ray  wrote  to  the  defendant,  as  follows ; — 

"5  Austin  Friars,  8th  Dec.  1855. 

"Dear  Sir, — The  papers  per  'Li.smoync'  are  still  iiefore  the  underwriters:  and  wo 
are  still  of  opinion  that  a  little  shew  of  decision  will  bring  about  some  settlement 
.satisfactory  to  you.  "  G.  MuRRAV  &  Co." 

On  the  lull  the  defendant,  in  reply,  addressed  Mr.  Murray  as  follows: — 

[620]  "Stjdybridgc,  11th  Dec.  1855. 

"  (icntlcmen, — If  the  underwriters  still  refuse  to  settle  my  claims  per  'Lismoyne,' 
please  to  place  the  matter  at  once  in  the  hands  of  your  solicitor  Mr.  W.  Cox,  instruct- 
ing him  to  take  such  steps  as  may  be  needful  to  obtain  a  .settlement:  but,  before  going 
to  any  serious  expense,  you  will  be  good  enough  to  communicate  further  with  me. 
When  Mr.  Cox  has  considered  the  matter,  I  shall  be  glad  to  learn  his  opinion  u])on  it. 

".bjiiN   Lkiccii." 

On  the  l.'Uh  of  December,  Mr.  Murray  accordingly  consulted  the  plaintiff  on  the 
subject  of  the  defendant's  claims  against  llie  underwriters,  and  inslru('t<'d  him  In  t.d<e 
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the  uecessary  steps  to  enforce  paj'ment  thereof, — at  the  same  time  telling  him  he 
believed  the  claims  were  similar  to  Chadwick's,  referred  to  in  the  letter  of  the  6th  of 
December.  The  plaintiff'  thereupon  wrote  to  four  of  the  underwriters,  demanding 
payment  of  their  respective  proportions,  and  on  the  17th  of  December  commenced 
proceedings  against  them  in  the  Lord  Mayor's  court ;  and  subsequently  he  commenced 
actions  in  the  same  court  against  the  other  forty-one.  The  actions  were  at  the  instance 
of  the  underwriters  consolidated  into  four.  On  the  29th  of  December,  Mr.  Murray 
wrote  to  the  defendant,  as  follows  : — 

".5  Austin  Friars,  29th  Dec.  18-55. 

"  Dear  Sir, — Since  we  last  wrote  you,  we  have  had  several  interviews  with  Mr. 
Cox.  The  proceedings  adopted  up  to  the  present  time  have  been  as  follows : — 1st. 
A  written  application  for  payment,  addressed  to  four  of  the  underwriters.  The  result 
of  this  was,  a  reference  to  their  solicitor,  who  asked  for  time  to  look  into  the  matter ; 
and,  on  the  expiration  of  the  period,  as  no  satisfaction  was  afforded,  the  four  under- 
writers were  served  with  writs.  2nd.  Applications  similar  to  above  were  [621]  made 
to  all  the  underwriters,  and  with  the  like  results,  as  we  are  told  the  whole  of  them 
were  yesterday  served  with  writs.     This  must  bring  the  matter  to  a  speedy  issue. 

"G.   MUKRAY  &  Co." 

The  receipt  of  this  letter  was  acknowledged  by  the  defendant  on  the  23rd  of 
January,  1856  ;  and  on  the  25th  Mr.  Murray  addressed  the  defendant  as  follows  : — 

"  5  Austin  Friars,  25th  January,  1856. 

"Dear  Sir, — Mr.  Cox  informs  us  that  the  underwriters  have  consolidated  the 
claims  that  have  been  made  on  them,  i.e.  that,  if  the  matter  goes  on,  the  action  will 
be  against  one  of  them,  the  rest  abiding  thereby.  Mr.  Cox  cannot  yet  say  that  it  is 
the  positive  intention  of  the  underwriters  to  resist  the  claim.  If  they  do,  a  commis- 
sion will  have  to  be  appointed  to  inquire  into  the  case  in  Calcutta.  We  suppose, 
should  such  be  the  course  adopted,  vou  can  have  no  fear  as  to  the  result. 

"G.  Murray  &  Co." 

On  the  28th  of  January,  Mr.  Murray  received  the  following  letter,  in  reply  : — 

"  Stalybridge,  28th  Jan.  1856. 

"  Gentlemen, — Your  favour  of  the  25th  instant  is  duly  to  hand ;  and  I  note  that 
you  are  sanguine  as  to  the  result  of  the  action  contemplated  against  the  underwriters 
per  '  Lismoync'  When  Mr.  Cox  knows  that  it  is  the  positive  intention  of  the  under- 
writers to  resist  the  claim,  you  will  please  let  me  hear  from  you  before  he  proceeds 
further  in  the  matter.  If  I  decide  to  go  on,  and  a  commission  has  to  be  appointed  to 
inquire  into  it  at  Calcutta,  peihaps  Mr.  Cox  can  give  me  an  idea  as  to  the  pi'obable 
cost.  I  am  not  inclined  to  let  the  matter  remain  as  it  is  ;  particularly  as  you  think  it 
so  clear  in  my  favour.  "John  Leech." 

[622]  The  plaintiff'  having  on  the  29th  of  January  informed  Mr.  Murray  that  the 
undei'writers  had  pleaded  "  never  indebted,"  and  that  it  would  be  necessary  to  take 
another  step,  that  gentleman  on  the  5th  of  February  wrote  to  the  defendant,  as  follows  : 

"5  Austin  Friars,  5th  Feb.  1856. 

"Dear  Sir,— So  far  as  Mr.  Cox  has  yet  gone  on  with  the  actions  against  the 
underwriters  per  '  Lismoyne,'  there  has  been  no  disposition  evinced  on  their  part  to 
meet  you  ;  and  the  onlj'  chance  now  is,  that,  when  he  proceeds  to  ask  the  court  for  a 
commission  to  establish  the  necessar}'  evidence,  they  may  then  either  settle  or  ofl'er 
a  compromise.  Lender  these  circumstances,  therefore,  it  is  necessary  for  you  to 
determine  the  course  you  purpose  to  adopt,  and,  by  a  careful  examination  of  all  the 
facts,  to  see  if  your  position  is  sound.  Mr.  Cox  believes  it  will  be  needful  to  have 
the  captain's  evidence  that  the  goods  weie  damaged  by  sea-w;iter.  Will  you,  therefore, 
ask  your  Liverpool  agent  to  inquire  if  he  is  in  England ;  if  not,  when  he  is  likely  to 
be  ;  and  also  ask  them  if  thev  can  obtain  a  loan  of  his  protest  for  that  voyage. 

"  G.  Murray  &  Co." 
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Upon  the  receipt  of  this  li'ttei-,  the  <lefciiil;uit  wrote  to  Mr.  Miirniy  requesting 
him  to  forward  to  him  ail  the  documents  connectod  witli  the  claims,  in  order  that 
he  might  go  through  them  and  make  up  lii.s  mind  as  to  further  proceedings.  Having 
obtained  them,  the  defendant  placed  them  in  the  hands  of  his  own  solicitor,  who 
afterwaids  settled  the  claim.s  with  the  underwriters,  payiiig  their  costs  in  the  Lord 
Mayor's  court. 

On  the  .5th  of  February  the  plaintirt' applied  to  the  registrar  of  the  Lord  Mayor's 
court,  and  afterwards  (on  the  L5th)  to  the  recorder,  for  a  commission  (on  the  common- 
law  side)  to  examine  witnesses  at  Calcutta:  but  the  application  was  refused. 

[623]  Finding  that  the  defendant  had  tiiken  the  matter  out  of  his  hand,  Mr.  Cox 
sent  in  his  Iiill,  amounting  to  6()1.  9s.  8d.,  and,  after  demanding  payment,  brought  the 
present  action  ;  to  which  the  defendant  pleaded, — first,  except  as  to  21.  ."?s.  6d.,  parcel 
of  the  money  claimed,  never  indebted, — secondly,  as  to  the  2\.  .'is.  fid.,  jiaymont  into 
court. 

The  sum  paid  into  couit  was  paid  in  res]>ect  of  the  following  items  in  the  bill : 

£  s.  d. 
"  1855.  Dec.  13. — Attending  Mr.  Murray  tbisdaj'  on  his  bringing 
the  papers  relating  to  your  claim  against  many  underwiiters 
at  Lloyd's  on  .several  policies  of  assurance  of  goods  per 
'  Lismoyne,'  and  receiving  instructions  to  take  the  necessary 
steps  to  enforce  payment         .  .  .  .  .         0     G     8 

Perusing  and  considering  the  papers  and  policies  .  .  0   L'?     4 

1856.  Feb. — Attending  Mr.  Murray'  on  his  calling  with  letter 
from  you  on  this  matter,  and  requesting  to  have  the  policies 
sent  to  you,  and  handing  same  to  him  .  .  .         0     3     4 

ISth. — Attending  Mr.  Murray  on  his  calling,  informing  him  of 
the  present  position  of  the  action  ;  also  conferring  on  the 
letter  received  by  him  from  you,  requesting  to  be  infoi'med 
of  my  opinion  with  reference  to  your  claims,  and  as  to  the 
same  being  affected  l\y  the  fact  that  the  policies  were  granted 
in  the  name  of  Alfred  Gibson,  and  advising  thereon  .  .068 

Writing  you  veiy  fully  thereon  .  .  .  .036 

March  1st.  Attending  Mr.  Murray  on  his  calling,  when  he 
informed  me  that  he  had  heard  from  you  on  the  subject ;  and 
taking  instructions  to  sbiy  the  proceedings  for  the  [624] 
present :  also  conferring  as  to  the  evidence  of  the  captain,  and 
advising  that  it  would  be  necessary  to  obtain  same    .  .  0     f!     8 

Apiil  IGth.  Attending  Mr.  Murray  on  his  calling,  when  he 
informed  me  that  you  had  determined  not  to  proceed  with 
the  actions,  1)ut  requested  to  have  the  costs  sent  to  you         .         0     3     4 


£2     3     fi ' 


The  cause  was  tried  before  Erie,  J.,  at  the  last  Summer  Assizes  at  Cuildford. 

The  plaintiff,  who  was  examined  as  a  witness,  stated,  that,  in  pursuance  of  the 
instructions  he  received  from  Mr.  Murray,  the  defendant's  agent,  he  commenced  the 
proceedings  in  the  Lord  Mayor's  court,  as  he  had  done  in  the  case  alluded  to  in 
Murray's  letter  of  the  Gth  of  December  ;  that,  before  he  did  .so,  he  had  ascertained, 
from  inquii'v  of  the  registrar  of  that  couit  and  also  of  the  recorder,  that  though  the 
court  had  power  to  issue  "letters  inquisitorial"  (in  the  nature  of  commissions)  for 
the  examination  of  witnesses  beyond  the  jurisdiction,  on  the  equity  side  of  the  court, 
they  had  no  powei',  without  con.sent,  to  issue  a  commission  on  the  common-law  side  ; 
but  that,  when  he  issued  the  suTumonses,  he  had  no  conception  of  any  other  defence 
than  a  scit-oll'  by  the  underwritei-s  against  (Jib.son,  in  whose  name  tlie  policies  were 
ertectiid.  And  Mr.  Brandon,  the  registrar,  also  stated,  that,  although  commissions 
were  sometimes  issued  on  the  common-law  side,  it  was  always  by  consent. 

On  the  part  of  the  defendant,  an  attorney  who  had  i)ra(;tised  in  the  Lord  Mayor's 
coui't  for  upwards  of  twenty-six  years,  stilted  that  he  had  never  known  a  commission 
issued  on  either  side  of  the  court,  except  by  consent;  and  that,  if  a  bill  were  tiled  for 
discovery,  the  plaintilV  mu.';t  p.iv   the  costs.      .And    the  defendant's  .■ittoniey  [625] 

C.  V.  xviii.-ii 
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stuted,  tliat  the  particular  average  on  the  ])olicies  in  i|uestion  (the  amount  being  dis- 
jnited  liy  the  iinderwritei-s)  eonld  only  bo  settled  liy  information  from  Calcutta  as  to 
the  nature  and  extent  of  the  damage  the  goods  had  sustained,  the  expenses  of  sale, 
iV'c.  ;  that  the  only  mode  of  doing  that  would  be  by  a  bill  of  discovery  in  the  Lord 
Mayor's  eonrt,  and  the  issuing  of  letters  inquisitorial,  the  expense  of  which  would  be 
from  2001.  to  3001.  ;  and  that,  on  settling  with  the  underwriters  in  this  case  on  behalf 
of  Mr.  Ijeech,  he  had  been  obliged  to  submit  to  a  deduction  of  1021.  for  their  costs, — 
which  he  thought  a  judicious  settlement. 

On  the  part  of  the  defendent,  it  was  insisted  that  the  suing  in  the  Lord  Mayor's 
court  for  the  enforcement  of  a  claim  which  could  only  be  established  by  means  of  a 
proceeding  which  could  not  be  taken  in  that  court  except  at  a  ruinous  expense  to 
the  plaintift',  was  such  a  degree  of  negligence  as  to  disentitle  the  plaintiff  to  recover 
any  costs. 

For  the  plaintifl",  it  was  submitted,  that  he  was  justified  by  his  instructions  in 
bringing  the  actions  in  the  Lord  Mayor's  court,  and  in  assuming  that  the  only  objection 
on  the  part  of  the  underwritei's  arose  out  of  their  claim  of  set-oft' against  Gibson,  as  in 
L'lindwkk's  case ;  and  that,  at  all  events,  assuming  that  there  was  negligence,  he  was 
still  entitled  to  recover  in  respect  of  the  letters  written  to  the  several  underwriters 
before  action,  the  charge  for  which  was  61.  15s. 

The  learned  judge  was  of  opinion  that  there  was  evidence  to  shew  that  a  commis- 
sion to  examine  witnesses  at  Calcutta  would  be  necessary,  and  that  there  was  no 
sound  reason  for  thinking  that  the  Lord  Mayor's  court  had  power  to  issue  such 
commission  ;  that  the  instructions  which  the  defendant  received  did  not  warrant  his 
proceeding  in  the  Lord  Mayor's  court,  unless  that  court  was  legally  suited  to  the 
claim  ;  and  that  there  was  evidence  [626]  to  warrant  the  jury  in  finding  that  the 
defendant  had  been  guilty  of  such  a  degree  of  negligence  as  to  disentitle  him  to 
recover :  and  he  accordingly  directed  a  verdict  for  the  defendant,  reserving  to  the 
plaintift'  leave  to  move. 

J.  Brown,  in  Michaelmas  Term  last,  in  pursuance  of  the  leave  reserved,  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  plaintift'  for  641.  6s.  2d.,  or  for  a  new  trial  on  the 
grounds, — first,  that  there  was  no  such  negligence  or  want  of  skill  on  the  part  of  the 
plaintift'  as  to  disentitle  him  to  recover, — secondly,  that  he  was  at  all  events  entitled 
to  recover  for  the  letters  written  before  action  brought, — thirdly,  that  the  work  was 
not  wholly  useless  to  the  defendant, — fourthly,  that  the  judge  misdirected  the  jury 
to  the  contrary  of  the  above  points, — fifthly,  that  the  verdict  was  against  the  evidence. 
He  submitted,  that,  the  Lord  Mayor's  court  having  so  recently  been  thrown  open  to 
general  practitioners,  and  its  course  of  proceeding  not  so  well  defined  as  that  of  the 
other  courts,  the  plaintift'  could  hardly  be  held  guilty  of  gross  negligence  or  gross 
ignorance  for  being  unacquainted  with  the  fact  that  commissions  for  the  examina- 
tion of  witnesses  were  not  as  of  right  granted  on  the  common-law  side.  [Cresswell,  J. 
A  gentleman  who  assumes  to  practise  in  a  particular  court  «'arrants  that  he  is  reasonably 
conversant  with  its  modes  of  procedure.]  Xo  doubt.  But  the  question  is,  whether 
the  evidence  shewed  a  case  of  gross  negligence.  It  was  competent  to  the  plaintift"  to 
have  removed  the  causes  into  a  superior  court;  and  then,  according  to  the  117th 
rule  of  Hilary  Term,  1853  (13  C.  B.  30),  the  costs  in  the  court  below  would  have  been 
costs  in  the  cause.  [Willes,  J.  Is  that  so,  if  the  certiorari  is  applied  for  by  the  plaintiflf 
who  goes  to  the  inferior  court'?]  The  words  of  the  I'ule  are  general, — "If  a  cause  be 
removed  from  an  inferior  court  having  [627]  jurisdiction  of  the  cause,  the  costs  in  the 
coui't  below  shall  be  costs  in  the  cause."  The  objection,  at  all  events,  does  not  apply 
to  the  charge  for  the  letters. 

Bovill,  Q.  C,  and  Honyman  now  shewed  cause.  The  first  question  is,  whether 
the  plaintiff  was  guilty  of  gross  negligence.  Was  he  not  guilty  of  gross  negligence, 
when  he  commenced  proceedings,  in  an  action  which  he  must  have  known  could  not 
be  sustained  without  a  commission  for  the  examination  of  witnesses  at  Calcutta,  in  a 
court  by  the  practice  of  which  he  was  bound  to  know  that  such  a  commission  was 
obtainable  only  at  an  expense  which  must  render  the  entire  proceedings  impracticable 
and  unproductive?  It  is  said  the  plaintiff"s  instructions  were,  to  proceed  in  the  Lord 
Mayor's  court.  That,  however,  is  not  so  :  he  Wcas  instructed  "  to  take  such  steps  as 
might  be  needful  to  obtain  a  settlement."  But,  assuming  that  he  was  desired  by 
Mr.  Murray  to  proceed  in  the  Lord  ^Mayor's  court,  that  did  not,  as  was  obseived  by 
Eile,  J.,  dispense  with  the  obligation  on  his  part  to  use  ordinary  diligence.     He  chose 
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to  sue  ill  a  court  with  the  piartice  of  wliitli  he  wus  iiiiporfectly  aci|ii:uiitiMl.  Ho  must 
take  tlie  coiisciiueiiCL's.  No  court  lias  any  iiilieiout  power  to  issue  commissions  for 
the  examination  of  witnesses  :  it  is  only  liy  force  of  certain  statutes  that  it  is  done  in 
the  courts  at  Westminster:  h'ri/lna  v.  Wood,  7  M.  &  W.  571.  The  actions  here 
clearly  became  fruitless  in  consequence  of  the  plaintitrs  negligence  and  want  of  skill. 
The  case  comes  very  nearly  within  the  principle  of  a  recent  decision  of  this  court, — • 
Lony  V.  Om,  18  C.  B.  GIO.  There,  an  attorney  received  from  ().  ifc  A.,  agents  of  C.  L. 
&  Co.  of  Paris,  instructions  to  sue  the  acceptors  upon  five  foreign  bills  of  exchange, 
which  they  (O.  &  A.)  alleged  to  be  "unpaid  and  duly  protested  in  their  hands."  A 
copy  of  one  of  the  liills  was  sent  to  the  attorney,  with  a  note  stilting  them  to  be  all 
indorsed  to  C.  L.  &  Co.  [628]  The  attorney  thereupon  brought  the  action  in  the 
names  of  0.  &  A.,  and  discovering  afterwards,  when  the  bills  were  for  the  first  time 
shewn  to  him,  that  there  was  no  special  indorsement  to  0.  &  A.  as  required  by  the  law 
of  France,  lie  discontinued,  and  brought  another  action  in  the  names  of  C.  L.  it  Co.  : 
anil  it  was  lield,  that  the  suing  in  the  names  of  O.  &  A.  without  having  first  ascertained 
that  they  were  in  a  position  to  maintain  an  action  on  the  bills,  was  such  gross  negli- 
gence as  to  disable  the  attoi'iiey  from  recovering  the  costs  of  the  abortive  action. 
" The  plaintiff',"  said  Jervis,  C.  J.,  "when  he  commenced  proceedings  upon  the  bills 
in  the  names  of  Orsi  &  Armani,  knew  or  had  the  means  of  knowing  what  the  law  of 
France  required.  It  was  his  duty  to  see  the  Ijills  befoi-e  he  took  any  steps.  He 
would  then  have  known  that  the  action  could  only  be  brought  in  the  names  of  Cusin, 
Legendre,  &  Co.,  and  so  the  expense  of  the  aliortive  action  he  lirst  brought  would 
have  been  avoided."  If  an  attorney,  in  conducting  a  suit,  commits  an  act  of  negligence 
by  which  all  the  previous  steps  become  in  the  result  useless,  he  cannot  recover  for 
any  part  of  the  business  done  :  Bracey  v.  Carter,  12  Ad.  &  E.  373.  The  same  was 
held  in  Slokcs  v.  Truiiijusr,  2  Kay  &  J.  232.  With  regard  to  the  distinction  attempted 
to  l)e  made  as  to  the  letters,  it  is  to  be  observed  that  letters  l^efoie  action  form  part 
of  the  costs  of  the  action  ;  and  only  one  is  allowed, — ('apel  v.  S/uiiics,  2  M.  ifc  ^\'.  8.50. 
The  ])articulars  are  for  costs  in  tlie  actions  ;  and  the  payment  into  court  was  not 
applicable  to  the  costs  of  the  actions.  The  letters  were  cleai-ly  useless.  As  to  the 
suggestion  that  the  actions  might  have  been  removed  into  a  superior  court  by  certiorari, 
it  seems  at  the  least  very  doubtful  whether  the  117th  rule  of  Hilary  Term,  18.53, 
applies  to  a  ca.se  where  the  certiorari  is  issued  at  the  suit  of  the  plaintiff. 

Norman,  in  support  of  the  rule.  To  disentitle  an  at-[629]  torney  to  reco\er  his 
bill  of  costs  for  business  done,  on  the  ground  of  negligence,  it  must  appear  that  the 
negligence  was  of  such  a  description  as  to  render  the  work  wholly  useless  to  the 
client :  Potts  v.  Sparraic,  6  C.  ife  P.  749  ;  Hill  v.  Fmther.itmihautjh,  7  Bingh.  569,  5  M. 
&  P.  541  ;  Huntky  v.  Buhver,  6  N.  C.  Ill,  8  Scott,  325  ;  Bracuy  v.  Carter,  12  Ad.  * 
I'].  373.  Assuming  that  the  special  instruetions  he  received  did  not  justify  the 
plaintiff  in  commencing  the  actions  in  the  Tjord  Mayor's  court,  there  is  no  pretence 
for  saying  that  it  was  any  otlici'  than  a  prudent  course  to  adopt.  It  being  notorious 
that  commissions  had  repeatedly  issued  from  that  court  for  the  examination  of 
witnesses  abroad,  was  he  bound  to  inquire  whether  they  had  been  issued  adversely 
or  by  consent?  [Cockburn,  C.  J.  Is  he  not  bound  to  be  cognisant  of  the  practice 
of  a  court  in  which  he  professes  to  carry  on  business?]  At  all  events,  all  would 
have  been  right  if  the  causes  had  been  removed  into  one  of  the  superior  couits  by 
certiorari,  which  is  matter  of  vi^ht,—  .4 iionyiiwus,  1  Ventr.  46;  and  then  the  plaintiff 
would  ha\e  been  entitled  to  the  costs  in  the  inferior  court, — Keg.  tien.  II.  1853, 
r.  117.  [Crcsswell,  J.  Is  it  so  clear  that  the  plaintiff  might  have  I'cmoved  the  causes 
by  certiorari?  Edicanh  v.  liowen,  5  B.  &  C.  206,  7  I).  &  K.  709  (a),  seems  to  shew 
that  some  cause  must  be  assigned  for  the  removal.  The  cases  seem  to  luu  c  been 
abandone<i  in  the  Ijord  Mayor's  court  because  it  was  not  competent  to  that  court 
to  issue  a  commission.  No  suggestion  was  made  by  Mr.  Cox  at  that  time  that  the 
ditliculty  could  be  overcome  by  means  of  a  certiorari.  Cockburn,  C.  .).  It  is  now 
suggested  for  the  first  time.]  The  i)articular  course  was  not  pointed  out:  for,  the 
liusincss  was  taken  out  of  tlic  plaintill's  hands;  and  the  substituted  attorney  chose 
[630]  to  settle  the  claims  without  insisting  upon  the  costs.  Tlie  plaintiff  is  clearly 
entitled  to  a  verdict  for  the  Gl.  15.s.  for  the  letters  of  application  for  [)ayment  before 
action.     They  were  properly  written,  and  would  have  been  allowed  if  the  proceedings 

(«)  2  Russ.  1.53  ;  2  Sim.  &  Stii.  51-1.     And  see  Perrcau  v.  Il.ran,  5  B.  &  C.  284, 


260  GILBERT   r.  CROSIER  1  C.  B.  (N  S.)63l. 

in  the  Lord  Mayor's  court  had  been  abandoned,  and  fresh  actions  commenced  in  a 
superior  court,  [t'resswell,  J.  Possibly  the  attorney  may  have  a  right  to  recover  that 
charge  as  against  his  own  client,  though  not  as  against  the  parties  sued.] 

CoCKBURN,  C.  J.  I  am  of  opinion,  that,  so  far  as  relates  to  the  costs  incurred 
from  the  issuing  of  the  process,  there  was  evidence  of  negligence  sufficient  to  sustain 
the  verdict.  If  an  attorney,  with  or  without  express  directions  from  his  client,  takes 
out  a  writ  and  proceeds  thereon  in  a  court  of  special  and  peculiar  jurisdiction,  he  is 
bound  to  acquaint  himself  with  the  machinery  by  which  the  practice  of  that  court  is 
regulated,  and  to  see  that  it  is  adequate  to  the  carrying  out  of  the  objects  of  the  suit. 
Here,  it  appears,  that,  not  only  did  Mi-.  Cox  not  bring  to  bear  upon  the  business  of 
his  client  that  competent  degree  of  knowledge  ;  but  there  is  this  further  circumstance 
in  the  case, — that  he  had  taken  the  trouble  at  an  antecedent  period  to  ascertain 
whether  or  not  a  commission  for  the  examination  of  witnesses  out  of  the  jurisdiction 
could  issue  from  the  Lonl  Mayor's  c(jurt,  and  he  had  then  been  informed  that  on  the 
common  law  side  of  the  court  it  could  not,  but  that  it  could  only  issue  on  the  equity 
side,  and  that  upon  a  bill  filed,  the  expense  of  which  was  very  considerable,  and 
would  fall  upon  the  party  seeking  to  obtain  it.  In  that  lespect,  theiefore,  I  think 
that  Mr.  Cox  was  guilty  of  what  the  law  calls  crassa  negligentia.  From  the  nature 
of  the  actions  he  was  instructed  to  bring,  he  must  have  known  that  he  could 
not  possibly  proceed  to  trial  without  a  commission.  It  is  no  answer  for  him 
now  to  say,  that,  when  this  obstacle  to  the  conducting  the  case  to  [631]  a  successful 
issue  presented  itself,  it  might  have  been  got  over  by  the  removal  of  the  cause  by 
certiorari  into  the  superior  court, — first,  because  Mr.  Cox  never  suggested  such  a 
course, — secondly,  because  that  point  was  not  made  at  the  trial.  As  far  as  regai'ds 
the  other  part  of  the  co.sts,  however, — the  letters  written  to  the  underwriters  before 
any  proceedings  were  taken, — I  think  the  verdict  ought  to  be  entered  for  the  61.  15s. 
It  seems  to  me  that  these  letters  are  distinguishable.  They  might  have  produced  the 
desired  result.  The  negligence  occurred  only  at  a  later  stage, — when  the  process  was 
sued  out  of  a  court  having  no  machinery  adapted  to  the  particular  case. 

Ckesswell,  J.     I  entirely  concur  in  what  has  fallen  from  the  Lord  Chief  Justice. 

The  rest  of  the  court  likewise  concurred. 

Bovill,  Q.  C,  asked  the  court  to  give  some  special  direction  as  to  the  costs. 

Per  Cuiiam.  We  do  not  think  it  necessary  to  make  any  special  order  as  to  costs. 
They  will  follow  the  ordinary  rule. 

Rule  absolute. 

[632]     Ctilbert  r.  Crosier.     Jan.  31,  18-57. 

Upon  a  motion  liy  a  defendant  for  costs  under  the  86th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  on  the  ground  that  the  plaintiff  had  without  reasonable 
or  probable  cause  made  an  affidavit  in  bankruptcy  for  a  larger  amount  than  he 
ultimately  recovered,  the  verdict  of  the  jury,  though  entitled  to  consideration,  is 
not  conclusive. — And,  for  the  purpose  of  ascertaining  whether  or  not  there  was 
reasonable  or  probable  cause,  the  judge's  notes  of  the  trial  may  be  had  recourse  to. 
— The  plaintiff  made  an  affidavit  in  bankruptcy,  alleging  the  defendant  to  be 
indeljted  to  him  in  the  sum  of  631.  6s.  At  the  trial,  the  jury  returned  a  verdict 
for  him  for  101.  in  addition  to  371.  10s.  paid  into  court  on  a  plea  of  tender.  The 
judge  who  tried  the  cause  reporting  that  he  was  of  opinion  there  was  evidence  to 
shew  that  the  plaintiff  was  fairly  entitled  to  recover  the  whole  amount :— Held,  not 
a  case  for  costs  under  the  12  &  13  Vict.  c.  106,  s.  86. 

The  defendant  was  on  the  4th  of  October  last  served  with  a  demand  in  bankruptcy, 
under  the  78th  section  of  the  Bankrupt  Law  Consolidation  Act  1849  (12  iV  13  Vict, 
c.  106),  at  the  suit  of  the  plaintiff,  claiming  payment  of  631.  6s.,  lieing  71.  14s.  for 
goods  sold  and  delivered,  and  for  repairing  ancl  japanning  a  treacle-can,  and  551.  12s. 
for  work  and  materials.  The  defendant,  admitting  his  liability  in  respect  of  the 
71.  10s.,  and  also  his  liability  for  the  work  and  materials  to  the  extent  of  301.,  on  the 
7th,  through  his  attorney,  tendered  to  the  plaintifl'  371.  14s.,  in  discharge  of  his  claim. 
The  plaintiff'  declined  to  accept  the  sum  tendered,  and  on  the  8th  commenced  an 
action  to  recover  the  631.  6s.,  and  on  the  following  day  caused  an  aftida\it  of  debt  to 
be  filed  in  the  court  of  bankruptcy,  and  summoned  the  defendant  to  appear  in  that 
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court  pui's\i:iiit  to  the  statute.  The  defendant  attended  and  udniitted  his  liability  to 
the  extent  of  the  sum  alie;idy  tendeied,  and  resisted  the  demand  as  to  the  rest.  The 
defendant  pleaded  to  the  action  never  indebted  and  a  tender  of  371.  14s.  before  action 
brought,  and  paid  that  sum  into  court.  At  the  trial  a  verdict  was  found  for  the 
plainiili'for  101.  only  beyond  the  sum  paid  in  under  the  plea  of  tender. 

Thomas,  Serjt.,  on  a  foi'mer  day  in  this  term,  obtaineil  a  rule  under  the  SiJth  (a) 
section  of  the  Baidn-upt  Law  C'on-[G33]-solidalion  Act,  calling  upon  the  plainlill'to 
shew  cause  why  he  should  not  pay  the  defendant  his  cost  of  suit,  and  of  the  applica- 
tion, on  the  ground  that  he  had  not  any  reasonable  or  probable  cause  for  making  the 
uftidavit  of  debt  to  the  amount  sworn  to.  The  affidavit  upon  which  the  rule  was 
moved,  stated  that  the  plaintiff  had  contracted  to  do  the  work  in  (juestion  for  301. 
The  learned  serjeant  submitted,  that,  by  analogy  to  the  decisions  upon  the  4.}  G.  3, 
c.  46,  s.  3,  which  had  been  held  to  be  applicable  to  cases  under  this  statute,  the 
verdict  of  the  juiy  was  the  test  of  the  existence  or  absence  of  rca.sonablo  or  probable 
cause  :  and  lie  refeiTed  to  Tipton  v.  Gardner,  5  N.  &  M.  424,  and  Leuix  v.  Ashlon, 
1  M.  &  W.  493. 

[634]  1).  D.  Keane  now  shewed  cause,  upon  allidavits  stating  that  the  work  and 
materials  in  respect  of  which  the  plaintiff  had  l)rought  his  action  were  fairly  woilh 
the  sum  mentioned  in  the  aflidavit  in  bankruptcy  ;  that  the  plaintill'  and  his  foreman 
both  swore  at  the  trial  that  theie  was  no  contract  to  do  the  work  for  301.,  as  suggested 
by  the  defendant ;  and  that  the  amount  claimed  was  fair'  and  reasonable.  The  plaintiff 
has  recovered  471.  14s.  out  of  631.  6s.  The  question  is,  whether  he  had  reasonable 
or  probable  cause  for  making  the  afiidavit  for  the  larger  sum.  The  defendant  does 
not  in  his  affidavit  state  that  he  did  not  owe  the  631.  6s.  ;  but  that  he  swore  at  the 
trial  that  the  plaintiff  had  contracted  for  301.  to  do  woi-k  for  which  he  charged 
551.  12s.  The  finding  of  the  jury  negatives  his  statement  as  to  the  agreed  price  of 
301.,  for  they  have  given  the  plaintiff  101.  more.  Nu  doubt  the  decisions  under  the 
43  G.  3,  c.  46,  s.  3,  are  applicalile  to  cases  under  this  st;itute,  the  language  of  the  two 
being  very  similar  :  but,  to  render  the  plaintiff  lialile  to  pay  costs,  the  difference  of 
amount  must  be  something  substantial;  and  the  verdict  of  the  jury  is  not  conclu.sive. 
In  Graham  v.  liiminumt,  3  Scott,  2S7,  5  Dowl.  P.  G.  49,  it  was  held,  that,  on  a  motion 
for  costs  under  the  43  G.  3,  c.  46,  s.  3,  the  amount  of  the  verdict  is  not  the  criterion 
by  which  the  discretion  of  the  court  is  to  be  guided.  Tindal,  C.  J.,  there  .says  :  "  The 
statute  was  not  intended  to  apply  to  a  Ciise  where  the  plaintill'  might  reasonably  be 
supposed  to  believe  he  should  bo  able  to  establish  at  the  trial  that  hisde!)tor  owes  him 
the  sum  for  which  he  aitests  him.  It  must  not  bo  a  mere  measuring  cast.  Neither 
do  I  agree  that  it  is  by  the  verdict  of  the  jury  that  our  <liseretion  is  to  be  guided, 
although  .some  of  the  cases  seem  to  have  gone  almost  that  length."  [Crowdei-,  J. 
The  cause  was  tried  before  me  ;  and  I  must  confess  1  shoidd  not  have  l)ecn  dissatisfied  if 
the  jury  had  given  a  much  larger  sura.     Cockbuiii,  G.  .'.     I  [635]  think  we  need  not 

(rt)  Which  enacts,  "that,  in  every  action  brought  after  the  commencement  of  this 
act,  wherein  any  such  creditor  is  plaintiff  an<l  any  such  trader  is  defendant,  and 
wherein  the  plaintiff  shall  not  recovei'  the  full  amount  of  the  stun  for  which  he  shall 
have  filed  an  affidavit  of  deltt  as  aforesaid,  such  defendant  shall  be  entitled  to  costs 
of  suit,  to  lie  taxed  accoiding  to  the  custom  of  the  court  in  which  such  action  shall 
have  been  lironght,  pro\ideil  that  it  shall  be  made  appear  to  the  satisfaction  of  the 
court  in  which  such  action  is  brought,  upon  motion  to  be  made  in  couit  for  that 
purpose,  and  upon  hearing  the  ])arties  by  afiidavit,  that  the  plaintiff  in  such  action 
had  not  any  reasonable  or  prob.able  cause  for  making  such  atliilavit  of  debt  in  such 
amount  as  aforesaid,  and  provided  such  court  shall  thei'cnpon,  by  rule  or  order,  direct 
that  such  costs  shall  be  allowed  to  the  defendant;  and  the  plaintiff  shall,  upon  such 
rule  or  order  being  made,  be  disaljled  from  taking  out  any  execution  for  the  sum 
recovered  in  any  such  action,  unless  the  .saiiu;  shall  exceed  (and  then  in  such  sum  only  as 
the  same  shall  exceed)  the  amount  of  the  taxed  costs  of  the  defendant  in  such  action  ; 
and,  in  case  the  sum  recovered  irr  arry  such  action  shall  be  less  than  the  arnotrnt  of 
the  costs  to  be  t^ixcd  as  aforesaid  of  the  defendarrt,  then  the  deferidarrt  shall  bo 
entitled,  after'  dedrrclirrg  the  sum  of  morrey  recovered  by  the  [)lairrtit)  in  such  aclioit 
from  the  amount  of  his  costs  so  to  tie  taxed,  to  take  out  executioir  i»v  such  costs,  in 
like  marrrrer  as  a  deferrdant  may  now  by  law  have  cxecutiorr  for'  costs  irr  other  caaes." 
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trouble  you  any  further,  but  will  hear  what  my  Brother  Thomas  can  say  in  support 
of  his  rule.] 

Thomas,  Serjt.,  and  Wood,  in  support  of  the  rule.  The  power  given  to  the 
creditor  under  this  statute  is  very  extensive,  and  its  exercise  should  be  jealously 
watched.  The  debtor  against  whom  it  is  exercised  is  thereby  placed  in  a  situation  of 
extreme  peril.  In  dealing  with  this  statute,  as  with  the  43  G.  3,  c.  46,  s.  3,  the  court 
must  neces.sarily  be  guided  by  the  verdict.  They  will  not  look  at  what  passed  at  the 
trial  otherwise  than  as  appeai-s  on  the  affidavits  {a).  In  Lewis  v.  Ashton,  1  M.  &  W. 
493,  the  plaintiff  arrested  the  defendant  for  421.  5s.  money  lent,  and  proved  on  the 
trial  admissions  of  the  loan  of  181.,  for  which  amount  she  had  a  verdict.  On  a 
motion  to  allow  the  defendant  his  costs  under  the  43  G.  3,  it  appeared  from  the 
plaintift''s  affidavit  that  she  had  lent  the  defendant  sums  of  money  at  diHerent  times 
amounting  to  the  sum  for  which  he  was  ari-ested,  but  it  did  not  appear  that  she  had 
any  witness  to  or  evidence  of  such  loans,  beyond  the  defendant's  admissions  as  proved 
at  the  trial.  The  defendant  swore  that  she  had  lent  him  only  11.  The  court,  although 
believing  from  the  affidavits  that  the  whole  sum  was  due,  and  that  the  defendant's  affi- 
davit was  false,  held,  that,  as  the  plaintitl' could  have  had  no  reasonable  ground  to  expect 
that  she  could  recover  the  whole  delit  for  which  she  made  the  arrest,  the  defendant 
was  entitled  to  his  costs.  [Cockbuiii,  C.  J.  There  the  plaintiff  must  have  known  that 
she  could  make  no  case  against  the  defendant  beyond  181.  But,  here,  the  plaintiH' 
could  gi^'e  e^'idence  himself.]  In  Tiptm  v.  Gardner,  5  N.  &  M.  424,  it  [636]  was  held, 
that  an  application  foi-  costs  under  the  43  G.  3,  c.  46,  on  the  ground  that  the  plaintiff 
arrested  for  3.51.,  and  recovered  only  191.  19.s.,  was  not  answered  by  affidavits  stating 
that  the  plaintiff's  demand  was  I'ecluced  at  the  trial  by  false  evidence  of  a  witness, 
who  was  in  fact  a  paitner  of  the  defendant,  but  stated  herself  to  be  his  servant  only. 
Jjord  Denman  there  says  that  the  general  rule  is  "  that  the  amoiuit  of  the  verdict  is 
prima  facie  proof  of  the  want  of  reasonable  and  probable  cause  to  arrest  for  the  amount 
sworn  to."  There  are  numerous  cases  to  the  same  effect.  A  tender  is  equivalent  to 
a  set-off.  [Coekburn,  C.  J.  The  only  question  for  us  is,  whether  the  plaintiff  had 
I'easonable  ground  for  thinking  ho  coidd  substantiate  his  claim  to  the  extent  of  631.  6s. 
We  ha\e  nothing  to  do  with  his  exercise  of  discretion  in  going  to  the  bankrupt  court : 
that  the  legislatuie  has  enabled  him  to  do.]  The  stiingeiicy  and  harshness  of  the 
proceeding  is  an  ingredient  for  the  consideration  of  the  court.  In  Marshall  v.  Sharland, 
15  Q.  B.  1051,  it  was  held,  that,  under  this  statute,  the  plaintiff  who  has  made  an 
affidavit  of  debt  against  a  defendant,  a  trader,  and  recovered  less  than  the  amount 
sworn  to,  will  be  ordered  to  pay  the  costs  to  the  defendant,  as  having  made  the  affidavit 
without  reasonable  or  probable  cause,  if  he  has  sworn  to  his  own  claim  without  allowing 
for  a  counter-claim  of  the  defendant  ai-ising  on  the  same  transaction.  "  I  will  not," 
says  Lord  Campbell,  "say,  that,  in  every  case,  the  creditor  must  necessarily  mention 
the  set-off;  but,  if  he  knows  of  any  clear  set-off  which  must  be  deducted  from  his 
demand,  and  sweats  to  his  own  del  it  without  making  the  deduction,  he  does  make 
the  affidavit  without  reasonable  or  probable  cause.  The  reasonable  decisions  on  the 
statute  43  G.  3,  c.  46,  s.  3,  are  clearly  importable  into  this  case.  Under  that  statute, 
it  has  been  decided  that  a  party  is  not  to  be  held  to  bail  for  the  amount  of  the  plain- 
tiff's debt,  without  having  creclit  for  his  countei'-[637]-claim.  Now,  affidavits  under 
the  statute  12  &  13  Vict.  c.  106,  may  produce  bankruptcy,  and  strip  the  debtor  of 
all  he  has  in  the  world  :  and  I  think  the  legislature  did  not  mean  to  give  such  power 
to  a  creditor,  unless  he  stated  in  his  affidavit  the  sum  which  he  is  ultimately  entitled 
to  recover,  either  by  action  or  proof  in  liankruptcy.  The  words  of  the  statute  are 
explicit."  And  he  afterwards  adds  ;  "  The  machinery  of  the  statute  in  question  is 
exceedingly  .stringent ;  and,  consequently,  good  faith  is  the  more  required  in  setting 
it  in  motion." 

CoCKBURN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  I  quite 
agi'ee  that  a  cieditor  who  has  recourse  to  the  provisions  in  the  bankrupt  act  for  the 
purpose  of  compelling  his  debtor  to  pay  his  demand,  incurs  a  very  serious  responsi- 
bility in  swearing  to  the  amount :  and  I  also  agree  that  the  verdict  of  the  jury  is  a 
material  element  in  the  consideration  of  whether  or  not  the  plaintiff  had  reasonable  or 

(a)  In  Fan  Nyrel  v.  Hunter,  3  Ad.  &  E.  243,  it  was  held,  that,  upon  a  motion 
under  the  43  G.  3,  c.  46,  s.  3,  it  was  not  necessary  that  the  amount  of  the  verdict 
should  be  stated  in  the  atlidavits,  but  that  it  might  be  shewn  l)^'  the  judge's  notes. 


1  C.  B.  (N.  S.)  638.  LURY    7'.   PEARSON  263 

probable  cause  for  making  the  affifiavit  in  the  amount  sworu  to :  but  the  verdict  is 
not  conclusive  on  the  court,  especially  where  the  question  in  dispute  is  the  value  of 
work  done.  The  judge  who  tried  the  cause  reports  to  us,  that,  not  onl.y  had  the 
plaintiff  reasonable  cause  to  think  he  should  be  al)le  to  establish  his  claim  to  the  full 
extent,  but  that  he  himself  thought  the  jury  ought  to  have  given  a  verdict  for  a  much 
larger  sum  than  they  did.  The  impression  on  my  mind  from  the  facts  is,  that  the 
plaiiititr  had  fair  and  reasonable  ground  for  believing  that  he  should  have  recovered 
the  full  amount  for  which  he  called  upon  tlic  defendant  to  appear  in  the  court  of  liank- 
ruptcy,  and  consequently  that  there  is  no  ground  for  the  present  application. 

Cres.sweli,,  J.  I  am  entirely  of  the  same  opinion.  The  language  of  the  S(Jth 
section  clearlv  shews  that  the  [638]  legislature  did  not  contemplate  that  the  coui-t,  in 
dealing  with  the  question  of  reasonable  or  probable  cause,  should  be  governed  by  the 
verdict  of  the  jury.  I  am  not  .satisfied  that  there  was  such  an  absence  of  leasonable 
or  probable  cause  here  as  to  induce  me  to  visit  the  plaintiff'  with  costs. 

WiLLtAMS,  J.  I  am  of  the  same  opinion.  I  agree  with  what  was  said  by  my 
Brother  Thomas,  except  as  to  his  suggestion  that  a  reduction  of  the  amount  by  a 
tender  and  payment  into  court  is  to  be  regarded  in  the  same  light  as  a  reduction  by 
set-off.  There  is  no  analogy  whatever  between  the  two  cases.  In  the  case  of  a  set- 
off, the  plaintiff  knows  of  the  cross-demand  against  him,  and  should  make  allowance 
for  it.  But,  why  should  he  be  put  in  a  worse  position  because  his  debtor  has  thought 
fit  to  tender  him  a  less  sum  than  he  ultimately  recovers? 

Ckowdek,  J.  I  am  of  the  same  opinion.  The  case  is  not  at  all  affected  by  the 
tender.  The  only  question  is,  whether,  upon  the  facts,  the  court  are  satisfied  that 
the  plaintiff  had  reasonable  or  probable  cause  for  swearing  to  the  amount  he  did.  I 
must  confess  I  see  no  reason  for  thinking  that  he  had  not.  The  jury,  it  is  true,  have 
thought  fit  to  give  him  a  verdict  for  about  '2o\.  less  than  the  sum  he  claimed.  I  thought 
he  fairly  proved  the  woik  done  to  the  full  amount  he  dem:inded,  and  I  expected  the 
jury  would  have  given  him  a  verdict  for  the  whole.  I  am  far  from  .saying  that  they 
did  wrong  in  returning  the  verdict  they  did  ;  but  I  still  think  there  was  ample  evidence 
to  justify  them  in  giving  the  larger  sum. 

Kule  discharged,  with  costs. 

[639]     I/URv  AND  .Anothkr  v.  Pearson  and  Another.     Jan.  28,  18-57. 

By  a  chartei'-party,  it  was  agreed  that  the  charterer's  should  insui-e  the  vessel,  and 
that  the  policies  should  be  delivered  to  and  be  the  property  of  the  owners  :  and  the 
(■harter-pai'ty  contained  a  stipulation  that  "any  question  or  difliculty  which  might 
thereafter  arise  out  of  that  charter-party  should  be  decided  by  arbitiation,"  in  a 
manner  pointed  out. — An  action  having  been  brought  by  the  owners  against  the 
charteicrs  for  refusing  to  deliver  them  the  policies,  against  which  action  it  was 
admitted  that  there  was  no  defence : — Held,  not  a  case  for  the  application  of  the 
11th  section  of  the  Common  Law  Procedure  Act,  1854,  17  &  IS  Vict.  c.  125. 

On  the  .5tli  of  September,  1856,  a  charterparty  was  made  between  the  plaintiffs 
and  defendants  for  the  letting  of  a  steam-vessel  called  the  "Bordeaux"  for  one  year, 
upon  the  terms  and  conditions  in  the  following  charter-party  : — 

"London,  .5th  Sept.  185(1. 

"  This  charterparty  wituesseth  that  Messis.  Lury  iV  iloyland,  of  London,  merchants, 
and  managing  owners  of  the  steam  screw  ship  or  vessel  called  the  '  Bordeaux,'  of 
London,  of  the  burthen  of  i'^'^  tons  register  (and  eighty  horsepower)  or  thei'eabouts, 
let  the  said  ship  to  freight  or  hire  to  IVIessrs.  Z.  C.  Pearson  iSi  Co.,  of  Hull,  shipowners 
(hereinafter  called  'the  charterers,')  for  the  term  of  one  year,  to  eonnncuce  from 
to-day  ;  and  the  said  vessel  is  hereby  placed  at  the  charterers'  absolute  disposal,  foi' 
employment  in  carrying  cargo  between  safe  Luropean  ])orts,  for  the  period  of  one 
year,  upon  the  terms  and  conditions  following  :  —  Provided  always  that  the  cargo  to 
be  from  titne  to  time  taken  and  receiv(!d  on  board  the  said  steam-vessel  shall  not  bo 
of  a  nature  to  cause  damage  or  injury  to  the  hull  or  machinery  of  the  said  vessel,  and 
shall  not  be  more  than  she  can  .safely  and  re.'isonal)ly  carry  .ind  stow  over  and  aliovc 
her  stores,  t;u;kle,  piovisions,  fiu-niturc,  and  fuel. 
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"It  is  also  agreed  that  the  owners  are  to  employ  a  well  known  aud  competent 
surveyor  to  examine  and  survey  the  said  vessel,  her  engines,  boilers,  machinery, 
and  appui  tenances,  at  any  time  the  owners  may  wish  to  do  so  during  the  period  of 
this  charterparty,  and  to  require  all  necessary  repairs  to  be  done  at  the  charterers' 
expense. 

[640]  "  It  is  also  agreed  that  the  said  charterers  shall  at  their  own  costs  and 
charges  effect  a  satisfactory  insurance  of  the  said  vessel  and  appiu-tenances  on  account 
of  the  owners,  and  in  such  office  or  offices,  or  by  and  with  such  company  or  companies 
or  individual  underwriters  at  Lloyd's,  as  ma\'  be  satisfactory  to  the  owners,  by  policies 
in  the  ordinary  form  and  against  the  ordinary  risk.s,  but  including  what  is  usually 
called  '  the  running-down  clause  ; '  and  such  policy  or  policies  shall  be  either  in  the 
names  of  the  owners  or  as  they  may  prefer,  and  the  same  shall  be  to  the  extent  of 
90001.  for  the  period  of  twelve  calendar  months  ;  and  such  policy  or  policies  of  insur- 
ance shall  lie  delivered  to  the  owners,  and  shall  be  their  property,  and  at  the  time 
when  they  are  delivered  it  shall  be  shewn  to  the  satisfaction  of  the  owners  that  the 
premiums  of  insurance  have  been  paid,  or  that  credit  has  been  given  for  the  same  to 
some  other  person  or  persons  other  than  the  owners. 

"And  that  the  said  charterers  shall  and  will  pay  or  cause  to  be  paid  unto  the 
owners,  their  executors,  administrators,  or  assigns,  in  full  for  the  freight  or  hire  of 
the  said  ste;im-vessel  for  the  said  service,  at  and  after  the  rate  of  14.51.  per  calendar 
month  (less  a  rebate  of  three  months'  discount  on  one  half  of  such  payment,  at  the 
rate  of  5  per  cent,  per  annum),  and  so  in  proportion  for  less  than  a  calendar  month  ; 
such  pay  or  freight  to  commence  on  this  5th  of  September,  18-56,  and  continue  until 
the  expiration  of  the  said  service ;  and  the  said  freighters  expressly  undertake  and 
agree  with  the  owners  to  re-deliver  the  said  steamer,  her  engines,  boilers,  machinery, 
and  appurtenance,  in  the  same  elticient  condition  as  they  are  hereby  acknowledged  to 
be  in  (reasonable  wear  and  tear  excepted)  as  aforesaid,  at  the  expiration  of  the  one 
year,  in  some  convenient  place  in  the  port  of  London.  And,  in  the  event  of  not 
making  such  re-delivery  as  aforesaid  at  the  expiration  of  the  said  year,  then  the  said 
[641]  charterers  agree  to  pay  for  each  and  e\eiy  day  of  retaining  the  said  vessel,  at 
the  rate  of  51.  during  the  first  month,  and  so  in  proportion  for  less  than  a  month,  and 
at  the  rate  of  101.  during  the  second  and  each  subsequent  month  ;  and  that  the  said 
freight  shall  be  paid  monthly',  on  the  last  day  of  each  month  daring  the  said  full 
term  of  one  j'ear ;  aud  to  effect  satisf.ictory  insurance  in  manner  aforesaid  for  such 
extra  time. 

"  The  said  charterers  are  to  have  the  sole  appointment  of  the  master,  engineers,  aud 
all  such  persons  as  shall  be  necessary  for  the  safe  navigation  of  the  said  steam-vessel ; 
and  such  master,  engineers,  and  other  persons  shall  be  considered  as  the  agents  and 
servants  of  the  charterers  ;  but,  nevertheless,  the  master  and  engineers  .shall  be 
approved  by  the  owners,  if  they  desire  to  do  so,  before  being  appointed  by  the 
charterers  ;  and  the  charterers  shall  bear  and  pay  the  wages  of  the  mastei',  engineers, 
aud  such  other  persons  as  aforesaid,  and  shall  piovide  at  their  own  costs  all  fuel, 
stores,  provisions,  ballast,  and  water,  and  pay  all  port  chai'ges  and  pilotage,  harliour- 
dues,  light-dues,  and  any  other  expense  consequent  on  the  employment  of  the  said 
steam-vessel ;  and  that  the  charterers  shall  not  during  the  said  term  of  service  load  or 
discharge  the  said  vessel  whilst  on  the  ground,  or  lay  her  on  the  ground  when  laden  ; 
and  the  said  chartereis  shall  not  employ  the  said  steam-vessel  in  any  contraband  of 
war  or  unlawful  trade,  or  use  or  navigate  her  in  any  w;iy  or  manner  whereby  the 
vessel  or  her  appurtenances  may  be  seized,  or  the  owners  thereof  made  liable  to  any 
loss  or  damage.  And,  in  case  of  loss  of  the  said  steam-vessel  by  tempest  or  other 
contingency  beyond  the  control  of  the  said  charterers,  the  rent  or  hire  thereof  shall 
cease  from  the  day  of  such  loss,  oi',  if  the  actual  daj'  of  loss  cainiot  be  ascertained, 
from  the  expiration  of  the  calendar  month  on  which  she  was  last  seen,  or  left  port. 

"  And  that  the  said  Messrs.  Lury  &  Hoyland,  as  owners,  [642]  shall  not  be  in  any 
wise  liable  or  responsible  for  any  damages  done  or  sustained  by  the  said  steam-vessel, 
her  engines,  boilers,  machinery,  tackle,  and  appurtenances,  but  shall  be  held  harmless 
and  indemnified  by  the  chai-terers  for  all  such  damages,  or  the  consequences  thereof, 
beyond  what  is  not  recoverable  from  the  underwriters  :  Provided  always,  and  it  is 
understood  and  agreed  between  the  parties,  that,  although  the  absolute  possession  of 
the  said  steamer  and  appurtenances  is  given  by  this  charter-party  to  the  charterers, 
that,  nevertheless,  in  case  of  any  default  of  payment  of  the  freight  or  hire  thereof 
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for  tell  (lays  afltT  the  same  shall  bee'otne  due,  the  uwiiers  shall  he  at  liheity,  if  they 
tliink  tit,  to  tleiuand  and  resume  possession  of  the  said  steamer,  and,  on  such  possession 
being  demanded,  the  owners  shall  be  considered  to  have  resumed  possession,  and  shall 
have  the  same  lien  on  the  \essel  and  cargo  for  the  freight  duo,  as  if  the  absolute 
possession  had  all  along  remaineil  with  them. 

"It  is  agreed  this  charterparty  is  not  to  be  assigned  by  the  charterers,  without  the 
consent  in  wi-iting  of  the  owners.  Should  the  said  steamer  meet  with  any  accident 
to  cause  her  to  undergo  ropains,  and  should  the  said  steamer  be  under  repair  more 
than  fourteen  (laj's,  then  the  owners  hereby  eon.sent  to  make  a  reduction  of  one  half 
of  the  amount  of  hire  for  such  pei'iod  of  excess  of  days  Ijcyond  the  fourteen  days  only  : 
Provided  always,  that  the  said  charterers  give  due  notice  in  writing  to  the  owners  at 
the  time  of  such  repairs  taking  place.  The  charterers  to  have  liberty  to  remove  the 
water-t<iiiks  if  the^'  desire  to  do  so  daring  the  time  of  the  said  charter,  and  to  replace 
them  in  the  said  steamer  on  her  re-delivery. 

"  The  charterers  are  to  appoint,  and  do  hereby  appoint  Mr.  T.  li.  Snooks,  ship- 
builder, of  Millwall,  as  their  surveyor  and  arbitrator,  who  is  to  judge  of  the  condition 
of  the  said  steamer,  and  her  engines,  boilers,  and  machi-[643]-nery,  itc,  both  at  the 
present  time  and  also  on  her  re-delivery  :  and  Messrs.  Lury  X'  Hoyland  do  in  like 
manner  hereby  appoint  Mr.  Bayley,  of  Cowper's  Court,  Cornhill,  as  their  surveyor 
anfl  arliitrator,  who  is  to  judge  of  the  condition  of  the  .said  steamer,  and  her  engines, 
boilers,  maohineiy,  &c.,  both  at  the  present  time  and  also  on  her  re-delivery  :  and  the 
decision  of  these  two  gentlemen  is  to  lie  binding  on  both  owners  and  charterers  ;  but, 
in  case  of  any  diHcrence  of  opinion  between  the  above  two  arbiti'atoi's,  then  the 
opinion  of  Lloyd's  surveyor  at  Hull,  who  may  ho  employed  to  survey  the  said  vessel, 
is  to  be  final  and  binding  on  both  charterers  and  ownei's. 

"  Any  other  question  or  difficulty  which  may  hereafter  arise  out  of  this  charter- 
party  is  to  be  decided  by  arbitration  in  like  maimer." 

(Signed)        "  Z.  C.  Pearson  &  Co. 
"Lury  &  Hoyland." 

In  pursuance  of  the  above  charteiparty,  the  defendants  eft'ected  insurances  upon 
the  "  Bfjrdeau.x  "  for  the  sum  of  90001.  The  vessel,  whilst  prosecuting  a  voyage  under 
the  charterparty,  was  stranded.  The  policies  were  ellected  in  the  names  of  the 
defendants'  brokers,  who  claimed  a  lien  upon  them  for  a  deljt  due  to  them  from  the 
defendants;  and,  the  defendants  having  refused  to  deli\er  them  to  the  plaintiffs 
according  to  the  stipulation  contained  in  the  charterparty,  an  action  was  brought 
against  them  to  recover  damages  for  such  non-deliver}'. 

Honyman,  for  the  defendants,  now  moved  for  a  rule  to  stay  the  proceedings, 
under  the  11th  section  (ante,  p.  317)  of  the  Common  l-aw  Procedure  Act,  18.54  (17  & 
18  V'iet.  c.  12.5),  on  the  ground  that  the  action  was  brought  in  respect  of  a  matter  b}' 
the  charterparty  agreed  to  be  referred.  The  affidavits  upon  which  the  motion  was 
[644]  f(junded,  stated,  that  differences,  (juestions,  and  diliiculties  had  arisen  between 
the  pl.untiH's  and  the  defendants  out  of  and  relative  to  the  tei'ms  of  the  charterparty, 
and  to  the  construction  thereof,  and  particularly  as  to  the  sufliciency  of  the  ])olicies 
ellected  by  the  defendants  upon  the  said  ship,  and  as  to  the  damages  claimed  l)y  the 
defendants  of  the  ])iaintif1's  in  conse(|Ucnce  of  the  plaintili's'  having  at  the  time  the 
charterparty  was  entered  into  re])r('sentcd  the  .said  ship  to  be  in  a  very  ditlercnt 
condition  to  the  state  in  which  she  ultimately  proved  to  have  been,  and  also  as  to  the 
right  of  the  defendants  to  retain  the  .said  policies  until  certain  othei'  claims  of  the 
defendants  against  the  plaintiffs  in  respect  of  the  charterparty  wore  paid  ;  that  the 
dofondaTits  were  willing  to  refer  such  matters  to  arbitration  as  provided  by  the 
chartcr])arty  ;  and  that  "  the  action  was  brouglit  in  respect  of  one  of  the  iliff'erences, 
questions,  or  (litli(;ultics  thereinbcfcire  referred  to  as  having  ari.sen  out  of  and  relative 
to  the  terms  of  the  charteiparty,  and  was  brouglit  in  respect  of  a  matter  by  tiic  said 
charterparty  agreed  to  be  referred  to  arbitration,  and  was  not  brought  in  resjiect  of 
any  other  matter  whatever. 

Lush  shewed  cause  in   the   tirst  iiistiince,  upon  :u\  alliilavit,  stating  that  the  dcfcii 
dants  had  refuscil    to  delivei-  up  to  the   pl.ainlitl's    the    |)olicies  on    the    "  Bordeau.x,  " 
claiming  to  be  entitled   to  the  amount  paid   for  premiums  ;  that  it  was  not  true  that 
any  dill'creiice,  (|iiestioii,  or  ditliculty  other  than   tin;  ])laiiitin's'   liglil    to  the  ))olicics, 
bad  arisen  between  the  plaintili's  and  defendants  on  or  relative  to  the  terms  of  the 

G.  P.  XVUl.— 'J* 
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chaiteiparty,  or  to  the  constiuctioii  thereof  ;  and  that  no  claim  or  demand  of  any 
kind  had  ever  been  made  by  the  defendants  on  the  plaintitl's  for  damages  in  conse- 
quence of  any  misrepresentation  of  or  relating  to  the  vessel,  or  any  claim  whatever 
except  the  claim  before  mentioned,  to  detain  the  policies  for  [645]  payment  of  the 
premiums.  This  is  not  a  matter  which  the  parties  have  agreed  to  refer;  it  is  not  "a 
question  or  difRculty  arising  out  of  the  charterparty  :  "  and,  if  it  were,  it  is  not  a  case 
which  the  court  would  compel  the  plaintitis  to  refer.  [AVilles,  .!.,  referred  to  ll'allis 
V.  Hirsdi,  ante,  p.  31(1,  where  the  court  refused  to  enfoi'ce  a  reference  clause  in  a 
contract  for  the  sale  of  linseed,  there  being  a  bona  tide  suggestion  of  fraud.] 

Honyman.  In  lhn<scU  v.  Pdkgdni,  22  Law  Times,  121,  the  court  of  Queen's 
Bench  held  such  a  case  as  this  to  lie  precisely  one  for  a  reference. 

Lush.  In  that  case  an  action  had  been  brought  upon  a  charterparty,  by  the  ship- 
owner, for  the  stipulated  freight,  and  a  cross-action  had  already  been  brought  hy  the 
charterer  for  damages  alleged  to  ha\e  been  occasioned  by  the  unseaworthiness  of  the 
vessel.     There  is  no  suggestion  here  that  there  is  any  defence  to  the  action. 

Cresswell,  J.  By  the  11th  section  of  the  Common  Law  Procedure  Act,  1854, 
the  court  is  impowered,  "  upon  being  satisfied  that  no  sufficient  reason  exists  why  the 
matters  ought  not  to  be  referred  to  arbitration,"  to  make  a  rule  staying  the  proceed- 
ings in  the  action.  Now,  in  this  case,  I  am  not  satisfied  that  there  is  no  sufficient 
reason  why  the  matters  should  not  lie  referred.  On  the  contrary,  I  am  quite  satisfied 
that  they  should. 

The  rest  of  the  court  concurring. 

Rule  refused. 

[646]     He.manw  v.  PicciuTTO.     Jan.  23,  1857. 

[S.  C.  26  L.  J.  C.  P.  163  ;  5  W.  R.  322.] 

Where  a  deed  contains  two  covenants  which  cannot  both  be  performed,  they  are 
dependent  covenants. — The  plaintiff  declared  upon  a  covenant  whereby  it  was 
agreed  that  he  should  be  paid  25,0001.,  by  monthly  instalments,  for  certain  services 
connected  with  the  formation  of  a  railway,  and  alleged  for  breach  the  non-payment 
of  five  of  the  monthly  sums.  The  defendant  pleaded,  that,  by  the  deed  declared 
on,  it  was  covenanted,  that,  in  case  for  any  leason  the  construction  of  the  railway 
should  not  be  proceeded  with,  the  plans,  specifications,  &c,.,  made  by  the  plaintiff 
should  be  the  property  of  the  company,  and,  in  case  the  whole  25,0001.  should  not 
then  ha\'e  been  paitl,  it  should  be  referred  to  one  R.  S.  to  say  whether  any  and 
what  further  sum  should  be  paid  to  the  plaintiff;  and  averred,  that,  before  any  of 
the  said  five  instalments  became  due,  the  said  railway  was  not  proceeded  with,  and 
that  he  was  ready  and  willing  to  refer  the  matters  to  R.  S.  : — Held,  that  the  two 
covenants  were  not  dependent  covenants ;  and  that  the  plea  was  a  good  answer  to 
the  declai-ation,  although  it  did  not  aver  that  the  plaintiff'  had  notice  (or  knew)  that 
the  railway  was  not  proceeded  with. 

The  declaration  stated,  that,  liy  an  indentuie  made  on  the  29th  of  May,  1854:, 
between  the  directois  of  the  South  Eastern  Railway  of  Switzerland,  acting  by  John 
Sadleir,  Roliert  Gillman,  Thomas  Ilawes,  Robert  Keating,  Anthony  Norris,  and 
Thomas  Viner,  the  English  portion  of  the  general  committee  of  management,  of  the 
first  pai-t,  the  said  John  Sadleir,  John  Masterman  the  younger,  iMoses  Hayne  Picciotto, 
James  Rhodes,  John  Watkins  Brett,  and  John  (xurney,  of  the  second  part,  and  the 
plaintiff  of  the  third  part, — it  was  agreed,  amongst  other  things,  that  the  plaintiff' 
would  act  as  engineer  in  chief  of  the  South  Eastern  Railway  of  Switzerland  Company', 
in  respect  of  the  line  of  railway  then  about  to  be  constructed,  from  Rapperschyl  and 
Rorschach  to  Coii'e,  with  a  branch  to  Ularis,  in  the  cantons  of  St.  Gal,  Grisons,  and 
Glaris,  in  Switzerland,  and  in  that  capacity  to  prepare  all  necessary  plans,  surveys, 
and  sections  of  the  said  line,  and  also  the  drawings  and  specifications  of  the  works, 
stations,  and  working  stock  ;  that  he  the  plaintift'  would  set  out  on  the  ground  the 
whole  of  the  said  line  and  works,  and  would  provide  all  necessary  engineering  super- 
intendence and  a.ssistants  for  the  due  inspection  of  the  said  work,  its  progress,  and 
for  insuring  its  proper  execution,  as  well  as  that  the  conditions  of  the  contract  with  the 
contractors  were  duly  complied  with  ;  [647]  that  he  the  plaintiff  would  maintain  a  local 
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office,  with  t-onipetent  assistants  in  charge  of  evciy  pai't  of  the  works  ;  that  he  the 
plaintiff  would  give  proper  certiffcates  of  the  <|uantity  of  woi'k  executefi  by  the  con- 
tractor from  time  to  time,  and  generally  do  all  such  things  as  were  usual  and  customary 
in  such  capacity  of  engineer  in  chief,  in  conducting  and  superintending  the  works  of 
a  line  of  foreign  railway  from  the  commencement  to  its  conclusion  ;  that,  in  considera- 
tion oi  the  due  performance  of  the  above-named  covenants,  he,  the  plaintiff',  his  executors, 
administrators,  and  assigns  should  be  paid  and  receive  for  all  such  cngineei-ing  services 
as  in  the  said  indenture  mentioned  the  sum  of  25,000).,  by  the  instalments  and  in 
manner  following,  that  is  to  say,  the  sum  of  lOOOl.  on  or  before  the  execution  of  the 
said  indenture,  and  the  sum  of  5001.  on  the  last  day  of  the  then  ])rescnt  month  of  May, 
and  the  sum  of  oUOl.  on  the  last  day  of  each  succeeding  month,  until  the  plaintiff 
should  have  been  paid  in  money  the  aggregate  sum  of  18,0001.  on  account  of  the  said 
sum  of  25,0001.  ;  and  that  the  plaintiff'  was  willing  to  accept  ami  take  as  and  for  the 
residue  and  ditl'orence  between  the  said  sum  of  IN, 0001.  .so  to  be  paid  in  cash  as  afore- 
said, and  the  .said  sum  of  25,0001.,  three  hundred  and  fifty  shares,  representing  70001., 
in  paid  up  shares  in  the  said  company  to  that  amount:  and  the  defendant  thereby 
covenanted  with  the  plaintiff'  that  he  would  be  ])ersonally  responsible,  and  would 
guarantee  to  the  plaintiff'  the  due  payment  of  the  said  several  monthly  iiistalmeuts 
of  5001.  each  :  Breach,  that,  although  the  plaintiff'  had  perfoimed  and  fnltiUed  the  said 
agreement  in  all  things  on  his  part  to  be  performed  and  fulHUed,  and  all  things  had 
been  done  and  happened  to  entitle  him  to  he  so  paid  the  said  monthly  instalments, 
yet  the  plaintiff'  had  not  been  paid,  noi'  had  he  received,  for  his  services  as  such 
engineer,  the  .said  salary  of  5001  per  month  ;  but,  at  the  time  of  the  commencement 
of  this  [648]  suit((()\  there  was  and  still  remained  due  to  him  fi\e  sevei-al  monthly 
instalments  of  such  salary,  amounting,  to  wit,  to  25001. 

Third  plea, — that,  by  the  said  indenture,  it  was  covenanted  and  agreed,  that,  in 
case  of  the  death  of  the  plaintiff'  at  any  time  before  the  completion  of  the  said  line 
of  railway,  or  in  case,  from  an\'  reason  whatever,  the  construction  of  the  said  railway 
should  not  be  proceeded  with,  then  all  the  plans,  specifications,  drawings,  and  othei- 
writings  prepared  by  him  for  the  said  works,  or  which  should  relate  thereto,  should 
immediately  become  the  pro[)ert.y  of  the  directors  of  the  said  company  for  and  on 
behalf  of  the  said  company  ;  and,  in  ('asc  the  whole  of  the  said  sum  of  25,0001.  should 
not  then  have  been  paid,  it  should  be  refei'red  by  the  said  parties  thereto  of  the  first 
and  second  parts  anJ  the  [)laintitt'  to  the  sole  and  final  ai'bitration  of  R,  Stephenson, 
Esq.,  who  should  have  full  powei-  to  decide  and  determine  whether  any  and  what 
further  sum  of  money,  in  finther  p.-ut  of  the  .said  sum  of  25,0001.,  should  be  paid  to 
the  plaintiff';  and  that,  aflei'  the  making  of  the  said  indentui'e,  and  before  any  one 
of  the  .said  five  instalments  became  due,  the  construction  of  the  said  lailway  was  not 
proceeded  with,  and  the  said  parties  to  the  said  indenture  of  the  first  and  second  parts 
had  always  been  ready  and  willing  to  refer  to  the  sole  and  final  arbitration  of  the  said 
K.  8t(!phenson  to  decide  and  determine  whether  any  and  what  furthci'  sum  of  money, 
in  further  part  of  the  .said  25,0001.,  should  be  p.iid  to  the  plaintiff'. 

The  plaintifi'  joined  issue,  and  al.so  dcmurrefl  to  the  thiid  jjlea, — the  ground  of 
deniurrci'  slated  in  the  maigin,  licing,  "  that  the  covenant  mentioned  in  the  declaration 
and  in  the  ])lea  respectively,  are  separate  and  independent  the  one  of  the  other,  and 
that  the  latter  [649]  is  not  ])leadable  in  bai'  to  an  .action  on  the  former."     .loindci'. 

Manisty,  in  sufiport  of  the  demurrer  (a)-.  The  plea  in  (picstion  is  clearly  insutlicient, 
for  not  stating  that  the  construction  of  the  railway  was  discontinued  or  al>andoned 
to  the  knowledge  of  the  plaintiff',  or  that  the  directoi-s  gave  him  notice  thereof 
I  Cress  well,  J.  That  rather  .savours  of  special  demurrer.]  It  is  matter  of  substance. 
It  is  not  alleged  that  the  rlirectors  determined  never  to  proceed  with  the  railway  :  and 
it  is  submitted  that  they  cannot,  by  merely  abstaining  from  proceeding  with  the  woiks, 

{ay  The  declaration  was  dated  the  3rd  of  June,  185(!. 

(a)'-  The  points  marked  for  aigument  on  the  pait  of  the  defendant,  were, — "That 
the  Cf)vcnants  mentioned  in  the  declaration  and  in  the  third  plea,  were  indc]icndcnt 
the  one  of  the  other  :  that  tin;  third  plea  was  bad  in  substance,  in  this,  that  it  did  not 
alleg(!  that  the  plaintiff' ever  had  any  notice  that  the  construction  of  the  railway  could 
not  lie  ])iocoeded  with,  and  also  in  this,  that  the  plea  did  not  allege  that  the  pl.aintiH' 
was  evei-  requested  to  refer  it  to  Mr.  Stephenson  to  decide  uhai  furthci'  sum  be  should 
be  paid." 
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disentitle  the  plaiiititl'  to  the  stipulated  monthly  payments.  To  make  this  a  good  plea 
it  should  have  di-stinetl}'  averred  that  the  project  was  aliandoned,  and  that  the  plaintitt' 
had  notice  of  that  fact,  and  was  required  to  i-efer  the  matter  to  Mr.  Stephenson. 
Then,  the  covenant  set  out  in  the  plea  affords  no  answer  to  the  breach  of  the  covenant 
declared  on  :  the  two  covenants  are  separate  and  independent.  [Cresswell,  J.  If  both 
covenants  cannot  be  performed,  thev  cannot  be  independent  covenants.  Crowdcr,  J. 
Is  it  not  manifest  that  the  one  covenant  depends  upon  the  other?]  If  the  court 
entertains  a  strong  opinion,  it  will  be  idle  to  press  the  point,  especially  as  the  matter 
has  been  .so  fully  discussed  in  the  recent  case  of  Scoff  v.  A  very,  5  House  of  Lords 
Cases,  81 1  (b). 

[650]  Raymond,  contra  (a).  The  fact  of  the  railway  not  being  proceeded  -with  was 
as  much  or  more  in  the  knowledge  of  the  plaintiti'  than  in  that  of  the  defendant.  It  was 
no  part  of  the  contract  that  notice  should  be  given  :  therefore,  the  absence  of  notice 
is  no  answer  to  the  defence  set  up.  If  the  discontinuance  of  the  works  was  a  mere 
temporary  discontinuance,  an  illusory  or  colourable  non-proceeding  with  them,  the 
plaintift'  might  have  traversed  it.  The  plea  is  in  the  very  woirls  of  the  covenant, — 
that  "the  construction  of  the  said  railway  was  not  proceeded  with."  How  can  the 
court  say  that  those  words  mean  something  ditt'erent  in  the  plea  from  what  they 
import  in  the  covenant?  If  the  parties  have  mutually  agreed  to  select  a  referee  to 
determine  the  i-emuneration  to  l)e  paid  to  the  plaintiff  in  a  given  event,  there  is  no 
hardship  in  holding  them  to  l)e  l)Ound  by  the  barg.iin. 

Manisty,  in  reply.  Tnder  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18. 
where  it  is  sought  to  obtain  the  benefit  of  the  arbitration  clauses,  an  arbitrator  must 
be  appointed,  and  notice  given  to  the  other  party.  So,  here,  it  is  not  enough  for  the 
defendant  to  aver  in  his  plea  that  he  was  ready  and  willing  to  refei'  the  matter  in 
question  to  Mr.  Stephenson  :  he  should  have  gone  on  to  allege  that  the  plaintiff  had 
noticse  of  the  existence  of  the  state  of  facts  that  rendered  it  necessary  to  call  in  the  aid 
of  the  referee. 

[651]  Cressm'ell,  J.  I  am  of  opinion  that  the  third  plea  in  this  case  is  a  good 
answer  to  the  declaration.  The  declaration  is  founded  upon  a  covenant  under  which 
the  plaintiff'  is  to  be  paid  certain  monthly  sums  for  certain  services  in  connection  with 
the  formation  of  a  railway.  The  plea  shews  that  the  covenant  declared  on  was  not 
an  absolute  covenant  for  the  payment  of  those  monthly  sums  in  all  events,  but  for 
their  payment  only  in  the  event  of  the  work  proceeding  :  because  the  indenture  con- 
tains another  covenant  or  stipulation,  that,  in  case,  from  any  reason  whatever,  the 
construction  of  the  railway  should  not  be  proceeded  with,  all  the  plans,  specifications, 
tV'c,  prepared  by  the  plaintifi'  for  the  works,  should  become  the  property  of  the 
directors,  and,  in  case  the  whole  of  the  stipulated  sum  of  2-5,0001.  should  not  have 
been  paid,  it  should  be  referred  to  Mr.  Stephenson  to  determine  whether  any  and 
what  further  sum  should  be  paid  to  the  plaintiff:  and  then  the  plea  proceeds  to  aver 
that  the  construction  of  the  railway  was  not  proceeded  with,  and  that  the  covenantors 
were  ready  and  willing  to  refer.  That  has  happened,  therefore,  upon  which  the 
covenant  mentioned  in  the  plea  was  to  attach.  1  think  the  defendant  is  entitled  to 
judgment. 

Crowdek,  J.  I  am  of  the  same  opinion.  The  third  plea  sets  out  the  covenant 
upon  which  the  defendant  lelies  for  his  defence,  and,  following  the  very  language 
used  in  that  covenant,  avers,  that,  before  any  one  of  the  five  instalments  claimed  by 
the  plaintiff'  became  due,  the  construction  of  the  railway  was  not  proceeded  with,  and 
that  the  paities  to  the  covenant  were  i-eady  to  I'efer  in  the  manner  stipulated  for. 
I  think  that  was  the  only  averment  that  could  pi-operly  be  made.  There  is  nothing 
about  notice  in  the  covenant. 

Judgment  for  the  defendant 

{l>)  See  Avery  v.  Scoft,  8  Exch.  487. 

(«)  The  points  marked  for  argument  on  the  part  of  the  defendant,  wtvn, — 
"That  the  covenant  mentioned  in  the  declaration,  and  for  the  breach  of  which  the 
action  is  brought,  and  the  covenant  mentioned  in  the  plea,  must  be  construed  together, 
and  that  the  latter  governed  the  former ;  and  that,  as  the  construction  of  the  railway 
was  not  proceeded  with  before  any  one  of  the  instalments  became  due,  it  should  have 
l)een  referred  to  Mr.  Stephenson  to  deciile  whether  anv  sum,  in  further  part  of  the 
25,0001,  should  be  paid  to  the  plaintiff." 
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[652]     DoBSON  AND  Another  v.  Hudson  and  Another.    Jan.  23,  18.57. 

[S.  C.  26  T..  J.  C.  P.  153  ;  3  Jur.  N.  S.  216  ;  5  W.  K.  308.] 

The  plaintiffs  contracted  with  the  defendants  to  fit  up  for  them  the  'tween  decks  of 
an  emigi'ant-ship,  the  work  tn  be  done  to  the  satisfaction  of  the  comnii.ssioiiers' 
surveyor,  and  to  l>e  paid  for  at  the  rate  of  15s.  "per  statute  adult:" — Held,  that 
the  plaintiffs  were  only  entitled  to  be  paid  at  the  stipulated  rate  for  so  many  statute 
adult  bei'ths  as  the  ship  ultimately  sailed  with,  and  not  for  Ijerths  which  had  been 
erected  and  I'emoved  by  order  of  tlic  surveyor  ;  and  that  they  were  not  entitled  to 
charge  as  extras  those  incidental  accommodations  which  the  passengers  act  rec|uired, 
inasmuch  as  they  were  either  included  in  the  contract,  or  not  authorised  by  the 
defendants. 

This  w;^s  an  action  for  work  and  materials,  monej'  paid,  and  money  found  to  be 
due  from  the  defendants  to  the  plaintiffs  on  accounts  stated. 

Pleas, —  first,  except  as  to  361.  2s.  6d.,  parcel,  &c.,  never  indebted, — secondly, 
except  as  to  the  said  sura  of  361.  2s.  6d.,  parcel  of  the  money  claimed,  payment  before 
action  brought, — thirdly,  as  to  the  361.  2s.  6d.,  payment  into  court. 

Replication,  joining  i.ssue  on  the  first  and  second  pleas,  and  tiiking  the  361.  2s.  6d. 
out  of  court  in  satisfaction  pro  tanto. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after  the  last  term, 
'i'he  facts  were  as  follows.  The  plaintiffs  (Dobson  >V;  Hegarty)  are  ship-joiners  at 
Wapping  ;  the  defendants  (Messrs.  Hudson  &  Foster)  are  provision-merchants  and 
contractors  for  ships'  fittings  at  Sunderland.  The  plaintiffs'  claim,  as  indorsed  upon 
the  writ  of  summons,  was  as  follows : — 

"  1855.     June  and  July.     For  work  done  on  board  the  ship 
'  Chowiinghee,'  and  materials  provided   by  the   ])laintiffs 
for    the    defendants,    the    full    particulars    whereof    have 
already  been  delivered  by  the  plaintitt's  to  the  defendants      i/237    10     0 
Cash  on  account         .  .  .  .         160     0     0 
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[653]   Pursuant  to  a  judge's  order,  the  indorsement  on   the  writ  of  summons  was 
amended,  i)y  the  afldition  of  the  following  items  : — 

"June,  1855.     Cutting  holes  in  water-closet 
Jul}'  4.     Fourteen  DA  inch  prismatic  deck-lights 
One  4  inch  brass  ventilator,  and  screws 
Four  shipwrights  one  day  each  letting  in  <leck-lights 
Water-closet    ...... 

Three  fathoms  duiuiage  wood 


The  "Cliowringhee  "  was  the  property  of  oneCregg,  of  Belfast,  who,  on  the  31st  of 
May,  1855,  chartered  her  to  the  Colonial  Laud  arid  Lmigration  Commissioners  to 
proceed  with  emigrants  from  ]>ondon  to  Sydney.  l!y  th.itcharter,  Crogg  undertook 
to  fit  up  the  'tween-dccks  and  provide  every  thing  for  the  emigrants,  for  a  certain  sum. 

Having  so  chartered  the  vessel,  Cregg  on  the  same  31st  of  May  entered  into  the 
following  agreement  with  the  defendants  ; — 

"137  Fenehurch  Street,  London,  3ist  May,  1855. 

"This  agreement  made  this  day  between  .Mr.  .lames  Cranston  (xrcgg,  of  Belfast, 
of  the  one  part,  and  Messrs.  Hudson  it  Foster,  of  Sunderland,  of  the  other  part, 
witnesseth,  that  lluilson  &  Foster  agree  to  sell  and  .1.  C.  (iregg  agrees  to  ])ur(liase  the 
emigrants'  stores,  iVc,  for  the  shij)  '  Chowringhee,'  now  chaitered  by  I  lei' Majesty's 
emigration  commissioners  for  the  port  of  Sydney,  the  whole  to  be  shipped  free  on 
board  the  said   viwsel   in  the  Londnn    l>(iiks,  and   to  consist  of  (say)  emigianls' stores, 
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tiie-heaith,  mediL-iiics,  liiikiiig-oveus,  coals,  coke,  ;uiil  [654]  charcoal,  mess  utensils, 
medical  comforts,  lamps,  candles,  and  water-casks,  with  fittings,  plumbing,  screens, 
baths,  and  everything  comprised  in  the  commissioners  of  emigrants  schedule  (except 
a  fire-engine),  without  an}'  extras  whatever  :  the  whole  to  be  shipped  and  fitted  to  the 
entire  satisfaction  of  the  surveyor  to  the  emigration  commissioners,  and  subject  to 
their  appro\al.  For  and  in  consideration  of  the  foregoing,  J.  C.  Gregg  agrees  to  pay 
to  Hudson  &  Foster  the  sum  of  71.  5s.  per  statute  adult,  as  per  government  scale,  say, 
by  his  acceptance  at  six  months'  date  from  day  of  vessel's  clearance  at  the  Custoin- 
House,  London.  "  Hudson  &  Foster, 

"  Witness,  C.  G.  Service.  "  J.  C.  Gregg." 

The  defendants,  on  the  same  day,  and  after  communicating  to  them  the  above 
agi-eement,  entered  into  a  contract  with  the  plaintiffs  for  the  fitting  up  of  the  'tween 
decks,  and  one  of  the  plaintiff's  thereupon  signed  the  following  undertaking,  which  was 
assented  to  by  the  defendants  : — 

"  Messrs.  Hudson  &  Foster.  "91,  St.  George's  Street,  St.  George's  East. 

"  Gentlemen, — I  herein'  undertake  to  fit  up  the  lietween  decks  of  the  ship 
'  Chowringhee '  for  government  emigrants,  to  provide  all  materials  and  labour,  viz.  all 
plumbei-s'  and  joiners'  worlc,  for  the  sum  of  15s.  per  statute  adult, — the  whole  to  be 
done  to  the  satisfaction  of  the  emigration  commissioners. 

"May  31,  1855.  "John  Dobson,  jun". 

Pursuant  to  this  contract,  the  plaintiffs  proceeded  to  do  the  work,  under  the 
inspection  of  the  commissioners'  surveyor;  but,  in  consequence  of  fewer  double  berths 
being  requiied  than  was  at  first  anticipated,  the  plaintifls,  by  order  of  the  surveyor, 
took  down  thirty -six  of  them,  and  erected  in  their  place  forty-four  single  berths. 

[655]  The  plaintiH's  claimed  to  be  paid  at  the  rate  agreed  upon  for  all  the  berths 
they  wei'e  at  the  expense  of  putting-up  under  the  orders  of  the  commissioners'  surveyor, 
including  those  which  they  had  been  ordered  to  pull  down ,  and  they  sent  in  the 
following  account : — 

"Messrs.  Hudson  &•  Foster.  "Drs.  to  Dobson  it  Hegarty. 

"1855.  To  building  276  single  and  double  beiths  on  board 
the  ship  '  Chowringhee,'  at  1 5s.  per  head    . 

To  taking  down  schoolmaster's  cabin,  and  re-bm'lding  same 
with  double  berths,  tallies,  sheh'es,  and  washstand  com- 
plete for  family        ..... 

To  taking  down  matron's  caliin,  and  altering  same,  with 
fittings  complete      ...... 

To  taking  down,  altering,  and  rebuilding  .36  double  berths 
to  ship's  side  for  H  single  men,  with  tables,  seats,  shelves, 
&c.,  complete,  at  10s.  each  .  .  .  .  .  22     0     0 
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On  the  part  of  the  defendants,  it  was  insisted  that  they  were  only  chargeable  in 
respect  of  the  erection  of  so  many  berths  as  they  had  authorised  the  plaintilis  to  erect, 
viz.  so  many  as  the  vessel  was  capable  of  carrying.  The  \essel  actually  sailed  with 
26 U- statute  adults. 

The  learned  judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  the 
amount  claimed,  reserving  leave  to  the  defendants  to  move  to  enter  the  verdict  for 
them,  if  the  court  should  be  of  opinion  that  there  was  no  [656]  evidence  to  support 
the  verdict  for  the  plaintiffs  beyond  the  amount  paid  into  court. 

Overend,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly,  or  for 
a  new  trial  on  the  ground  that  the  verdict  was  against  the  evidence. 
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.Shec,  >Serjt.,  uiirl  Salter,  iidw  shewed  cause.  Ila\ing  cnteiecl  into  the  contract 
with  tJregg  for  the  hire  of  the  ship  "Chowiiiighee,"  -which  was  produced  and  read  at 
the  time, — the  defendants  enter  into  the  contract  dechired  on.  I'nder  that  contract 
the  plaintiff's  aie  clearly  entitled  to  recover  for  all  the  work  that  wa.s  done,  viz.  the 
276  berths.  The  work  was  done  under  the  authority  of  the  Passengers'  Act,  1S52 
(15  &  1(5  Viet.  c.  44).  By  the  interpi'ctution  clause,  s.  3,  "statute  adult"  is  declared 
to  mean  "  a  passenger  of  the  age  of  fourteen  years  or  upwards,  or  two  passengers  above 
the  age  of  one  year  and  under  that  of  fourteen."  The  12th  section  limits  the  number 
of  passengers  to  be  carried  in  passenger  ships,  and  imposes  a  penalty  for  an  excess. 
The  16th  section  enacts  that  "no  passenger  ship  shall  clear  out  or  proceed  to  sea 
unless  she  shall  have  been  surveyed,  under  the  direction  of  the  emigration  officer  at 
the  port  of  clearance,  but  at  the  expense  of  the  owner  or  charterer  thereof,  by  two  or 
more  competent  surveyors,  to  be  appointed  by  the  colonial  land  and  emigration 
commissioners  for  each  port  at  which  there  may  be  an  emigration  officer,  and  for  other 
ports  by  the  commissioners  of  customs,  nor  unless  it  shall  l)e  reported  by  such  surveyors 
that  such  passenger  ship  is  in  their  opinion  seaworthj',  and  tit  in  all  respects  for  her 
intended  voyage."  By  s.  18  it  is  provided  that  the  berths  shall  be  of  dimensions  not 
less  than  after  the  rate  of  six  feet  in  length  and  eighteen  inches  in  width  for  each 
statute  adult,  and  shall  he  sufficient  in  number  for  the  proper  accommodation  of  [657] 
all  the  passengers  contained  in  the  lists  of  passengers  hereinbefore  (s.  13)  lequired  to 
be  delivered  by  the  master  of  the  ship  "  Section  2 1  requires  a  sufficient  space  to  be 
set  apart  for  an  hospital.  Section  22  enacts  that  "  no  passenger  ship  shall  clear  out 
or  proceed  to  sea  unless  fitted,  to  the  satisfaction  of  the  emigration  officer  at  the  port 
of  clearance,  with  at  least  two  privies,  and  with  two  additional  privies  for  every 
100  passengers  on  board,  which  shall  be  maintained  in  a  serviceable  condition  through- 
out the  voyage."  And  s.  22  enacts  that  "  no  passenger  ship  having  on  Ijoard  as  many  as 
100  statute  adults  shall  clear  out  or  proceed  to  sea  without  having  on  board  an  adequate 
and  proper  ventilating  apparatus,  to  be  approved  by  the  emigration  officer  at  the  port 
of  clearance,  and  titteil  t(j  his  satisfaction  ;  and,  in  every  passenger  ship,  the  passengers, 
whatever  be  their  number,  shall  at  all  times  during  the  voyage  (weather  pei'mitting) 
have  free  access  to  and  from  the  between  decks  bv  the  whole  of  each  hatchway  situate 
over  the  space  appropriated  to  the  use  of  such  passengers  :  If,  however,  the  main 
hatchway  be  not  one  of  the  hatchways  appropriated  to  the  use  of  the  passengers,  or  if 
the  natural  supply  of  light  and  air  through  the  .same  be  in  any  manner  unduly  impeded, 
the  emigration  (jtficcT'  at  the  port  of  clearance  may  direct  such  other  provision  to  be 
made  for  affording  light  and  air  to  the  between  decks  as  the  circumstances  of  the  case 
may,  in  his  judgment,  appear  to  require  ;  and,  in  case  of  non-com[)liance  with  any  such 
dii'ections,  or  in  case  such  ship  shall  be  cleared  out  or  proceed  to  sea  without  such 
ventilating  apparatus,  the  owner,  charterer,  or  master  of  such  ship  shall  be  liable  to 
a  penalty  not  exceeding  .501.  nor  less  than  201."  The  contract  being  for  work  to  be 
done  on  Ixiai'd  an  emigrant  shi]),  must  l)e  taken  to  have  been  made  with  reference  to 
the  statute,  and  that  requires  that  the  fittings  between  decks  for  the  aeconnnodation 
of  pas.sengers  shall  be  done  [658]  under  the  inspection  and  to  the  satisfaction  of  the 
surveyor  to  the  comnn'ssioncis.  The  fair  meaning  of  the  contract,  therefore,  is  that 
the  plaintil's  were  to  construetand  to  be  paid  foias  many  berths  as  the  commissioners 
or  their  surveyor  should  require  to  be  put  up.  Then,  the  ventilation,  water-closets, 
and  other  fixtures  and  fittings  weie  cleai-ly  within  the  contract:  these  were  things 
without  which  the  vessel  would  not  ha\  e  been  permitted  to  .sail.  They  were  essential 
for  the  use  of  the  emigrants  occu[)ying  the  'tween  decks. 

Overend,  (.).  C,  and  ('handler,  in  sn])portof  the  rule.  Both  parties  must  be  taken 
to  have  been  cognizant  of  the  duties  inqwscd  upon  them  by  the  statute  in  respect  of 
the  fittings,  and  the  contract  nuist  !)(•  taken  in  connection  with  the  act  The  defen- 
dants, therefore,  can  only  be  liable  foi'  the  luiniber  of  statut(^  adult  berths  erected 
under  the  contract  to  the  satisfaction  of  the  siuveyor ;  and  not  for  those  which  may 
have  been  erected  ancl  pulled  down  oi-  altered  because  not  done  to  his  satisfaction. 
With  regard  to  the  ventilation  and  the  waterdoscts  on  the  upper  deck,  if  they  arc 
within  the  contract  as  incidentjil  to  the  wi  rk  contracted  for,  they  arc  comprised  in 
the  stipulated  payment  of  los.  per  sUitute  adult  berth  :  if  not,  their  constiiietion  was 
not  authorised  by  the  defendants,  and  they  canncjt  be  called  upon  to  ])ay  for  them. 

(.'kksswici,!,,  J.  I  am  of  opinion  that  this  rule  nuist  be  made  absolute.  By  the 
contract  the  [ilaiiitill's  undertake  for  :i  given  sum  p(U' statute  adult  to  tit  up  the  between 
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decks  of  the  "  Cliovvriugliee  "  for  the  eoiiveyanee  of  govuiiiineiit  eniignmts.  They, 
therefore,  undertake  to  do  everj'thiiig  necessary  to  tit  her  for  an  emigrant  ship.  I 
think  we  may  fairly  take  into  account  the  act  of  parliament.  We  must  presume  that 
they  undertook  to  do  the  [659]  work  accoiding  to  law.  To  that  extent,  and  no  more, 
did  the  defendants  employ  them :  and  it  is  not  pretended  that  there  was  any  other 
contract,  e.\press  or  implied,  for  any  work  not  included  in  this.  It  may  be  that  the 
commissioners  or  their  surveyor  called  upon  the  plaintiff's  to  do  more  than  was  required 
by  the  statute.  Now,  the  statute  requires  many  things, — amongst  others,  a  hospital, 
water-closets,  ventilation  in  certain  circumstances,  which  possibly  may  include  lights. 
But  the  contract  is  for  the  fitting  up  an  emigrant  ship,  and  therefore  is  a  contract  to 
do  all  that  is  necessary  to  fit  the  ship  for  that  purpose.  Then,  how  are  the  ])laintifts 
to  be  paid  ?  The  sum  stipulated  for  is  15s.  per  statute  adult.  The  meaning  of  paying 
at  so  much  per  statute  adult  I  take  to  be  this,  that  the  defendants  were  to  pay  at  that 
rate  for  the  numbei-  of  statute  adults  who  might  ultimately  lie  provided  for  under  the 
direction  of  the  surveyoi-.  I  find  no  provision  in  the  contract  for  the  e.xpense  of 
alterations  resulting  from  the  opinion  or  caprice  of  the  commissioners  or  their  surveyor. 
The  plaintifl's  undertook  to  do  the  work  to  the  satisfaction  of  the  surveyor.  It  follows, 
therefoie,  that  they  ha\e  received  all  they  were  entitled  to,  viz.  15s.  for  the  number 
of  statute  adults  ultimately  provided  for.  With  regard  to  the  extras,  they  were 
either  matters  which  the  commissioners  were  justified  in  calling  upon  the  plaintifiTs  to 
do,  or  they  were  not.  If  they  were,  they  are  included  in  the  contract  price  :  if  not, 
they  were  done  without  any  authority  from  the  defendants,  and  they  cannot  be  called 
upon  to  pay  foi'  them. 

WiLLE.S,  J.  I  am  of  the  same  opinion.  The  contract  is  for  the  fitting  of  berths 
on  the  between  decks  of  an  emigrant  ship,  to  be  done  to  the  satisfaction  of  the 
surveyor  of  the  commissioners.  That  which  was  first  done  was  not  done  to  the 
satisfaction  of  the  sur\eyor,  and  therefoi'e  is  not  to  lie  paid  for  under  the  contract. 
The  [660]  plaintiff's  were  only  entitled  to  be  paid  for  the  26H  statute  adult  berths 
which  were  ultimately  erected  in  conformity  with  the  contract,  that  is,  to  the 
surveyor's  satisfaction.  Then  the  plaintiffs  claim  certain  extras,  for  lights,  water- 
closets,  schoolmaster's  cabin,  &c.  The  answer  to  that  is,  either  the  plaintiff's  were 
bound  to  provide  these  things  under  the  contract,  or  they  were  not :  if  they  are 
things  that  by  the  statute  were  properly  required  to  be  done,  they  are  within  the 
contract ;  if  not,  they  have  been  done  without  the  defendant's  authority.  In  either 
case,  therefore,  the  rule  must  be  made  absolute  to  enter  the  verdict  for  the  defendant. 

Rule  absolute. 


Smith  v.  Woodfine.     Jan.  17,  1857. 

[.Adopted,  BeiTij  v.  Da  Costa,  1866,  I,.  R.  1  C.  P.  3.33.     Referred  to,  Finlaij  v.  Cliirney, 

1SS8,  20  t^.  B.  D.  505.] 

Upon  a  motion  for  a  now  trial  in  au  action  for  breach  of  promise  of  marriage,  on  the 
ground  of  surprise  and  e.xcessive  damages,  the  affidavit  of  the  defendant,  though 
required  for  the  purpose  of  pledging  himself  to  the  bona  fides  of  the  application, 
cannot  be  looked  at  for  the  purpose  of  explaining  or  contradicting  the  evidence 
given  at  the  trial. — In  such  an  action,  the  court  will  not  interfere  with  the  discre- 
tion of  the  jury  as  to  the  amount  of  damages,  unless  there  has  been  some  obvious 
error  or  misconception  on  their  part,  or  it  is  made  apparent  that  they  ha\e  been 
actuated  by  undue  motives. 

This  was  an  action  for  breach  of  promise  of  marriage  brought  by  the  plaintiff',  who 
was  the  daughter  of  a  retired  clerk  in  a  public  office,  against  the  defendant,  a  brewer 
at  Hornchurch,  in  Essex. 

The  cause  was  tried  befoie  Willes,  J.,  and  a  special  jury,  at  the  sittings  in  London 
after  last  Trinity  Term.  'I  he  promise  and  the  breach  being  proved,  evidence  was 
given  to  shew  the  defendant's  means.  This  consisted  principally  of  a  statement  by 
the  father  of  the  plaintiff',  that  the  defendant  had  represented  to  him  that  he  was 
possessed  of  property  independently  of  his  business,  that  [661]  the  brewery  had  been 
valued  at  60,0001.,  but  was  really  worth  100,0001.,  that  it  produced  a  profit  of  about 
60001.  a  year,  and  that  there  was  property  on  the  premises  or  in  the  funds  worth  from 
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16,0001.  to  19,0001.  Ill  addition  to  thi.s,  it  was  provod  that  tlie  defendant  liad  hired 
a  hon.se  ;ind  land  at  Upniinster  at  a  yearly  rent  of  L'OOl.,  and  had  ordered  a  carnage. 
The  will  of  the  father  was  also  put  in  ;  and  from  this  it  appeared  that  the  defendant 
took  only  a  moiety  of  the  breweiy. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  with  30001.  damages, 

The  Attoiney-Cleneral,  in  Michaelmas  Term  last,  moved  for  a  new  ti-ial  on  the 
ground  of  quasi  surprise  aiifl  e.\ces.sive  damages.  The  motion  was  founded  principally 
upon  the  atiidavits  of  the  defendant,  who  .swore,  that,  at  the  death  of  his  father,  he 
was  po.ssessed  of  2.501.  only  ;  that  the  entire  property  of  which  his  father  died 
possessed  was  not  worth  more  than  38,0001.  ;  that  the  propeity  he  derived  under  his 
father's  will  difl  not  e.xceed  the  value  of  12,0001.  ;  that  the  entire  profits  of  the  l)rewery 
(of  which  he  w.is  entitled  to  the  half)  averaged  about  7-^01.  per  annum  ;  that  he  never 
informed  the  plaiiitili's  father  that  he  possessed  16,0001.  or  19,0001.,  or  any  other  sum 
in  which  he  was  lieneHcially  interested,  in  the  funds  or  elsewhere,  or  anything  to  that 
effect,  or  that  the  profits  of  the  brewery  were  60001.  a  year  ;  that  the  house  and  pi-emises 
at  Ui)minster  were  hired  (furnished)  for  a  year  at  a  rent  of  2001.,  the  landlord  paying 
all  rates  and  taxes  ;  that  the  only  carriage  he  had  ordered  was  a  pha'ton,  for  which 
he  was  to  pay  801.  ;  that  he  was  entirely  t;iken  by  surprise  at  the  statements  made  by 
the  plaintif}''s  father  at  the  trial  as  to  his  representations  respecting  his  property  ;  and 
that  it  never  was  his  intention  to  break  off  the  proposed  match,  but  merely  to  post- 
pone it  in  conse(|ueiice  of  some  squabbling  between  [662]  the  plaintiff  and  himself 
and  some  members  of  their  rospecti\'e  families  as  to  the  guests  to  be  invited  to  the 
wedding.  There  were  also  the  affidavits  of  a  Mr.  .Shaw,  the  solicitor  who  managed 
the  alfaiis  of  the  defendant's  late  father,  corroborating  the  statement  in  the  defen- 
dant's affidavit  as  to  the  value  of  the  property  therein'  beiiueathed  to  him,  and  of  one 
Ma.son,  a  valuer,  contii-ming  his  statement  as  to  the  value  of  the  brewery  and  plant. 

Ckesswki,!.,  J.  We  cannot  act  upon  the  defendant's  denial  of  the  evidence  given 
at  the  trial,  inasmuch  as  he  could  not  be  examined  as  a  witness  upon  another  trial. 
My  brothers  Crowder  and  Willes,  however,  think  there  should  be  a  rule.  My  Brother 
Willcs  considers  that  the  conduct  of  some  part  of  the  defendant's  familj'  may  have 
had  a  tendency  unduly  to  influence  the  damages.  For  my  own  part,  I  must  confess 
I  think  the  ipiestion  wfis  one  peculiarly  for  the  jury.  I  have  always  felt  it  very 
difficult  to  interfere  with  the  verrlict  of  a  jui-y  upon  a  question  of  amount. 

\\'n.i,K.s,  J.     It  seems  to  me  that  this  is  jieculiarly  a  case  for  an  imparlance. 

A  rule  nisi  having  lieeii  granted, 

Byles,  iSerjt.,  Montague  Smith,  Q.  C,  and  Unthardv,  now  shewed  cause,  upon  an 
affidavit  of  the  pl.-iiutiff's  father  generallj'  i-eiterating  the  statements  made  by  him  in 
his  evidence  at  the  trial,  as  to  the  representations  of  the  dcfend.int  respecting  the 
value  of  his  property,  and  aveiring  the  allidavit  of  the  defendant  upon  which  the  rule 
was  moved  to  be  wholly  untrue.  Upon  the  evidence  which  was  given  at  the  ti-ial, 
there  could  be  no  pretence  whatever  for  distmbing  the  verdict :  and  there  is  nothing 
[663]  upon  the  atiidavits  upon  which  this  rule  is  moved,  to  shew  that  the  jury  have 
been  misled  by  false  evidence,  or  have  acted  under  the  influence  of  undue  motives,  or 
from  misconception  or  mistjike  :  consequently,  there  is  no  pretence  for  interfering  with 
their  verdict.  There  is  no  aflidavit  of  surj)rise,  properly  so  calletl  :  the  defendant 
nuist  have  known  that  evidence  would  be  given  as  to  the  nature  and  extent  of  his 
means,  and  was  bound  to  come  pi'epared  to  meet  it.  The  .ifiiilavit  now  mainly  relied  on 
is  that  of  the  defendant  himself,  which  the  court  can  hardly  give  effect  to,  seeing  that 
he  is  precluded  by  the  statute  14  iV  1.")  Vict.  c.  1)9,  s.  I,  from  being  examined  as  ;i 
witness.  [Ciessu(!ll,  .1.  That  aflidavit  was  received  merel}'  for  the  purjiose  for  which 
a  similar  affidavit  was  received  in  llanirr  v.  Sidle,  17  C  H.  595,  viz.  for  the  pur])ose 
of  rebutting  any  inference  which  might  be  drawn  from  the  absence  of  it.]  If  that 
aflidavit  were  adniissil)lc,  it  is  in  many  respects  answered  by  that  of  the  plaintiff 
herself,  which  contradicts  it  in  every  material  particular.  [Willes,  .).  The  state- 
ments in  the  defendant's  affidavit  con tr.adi cling  the  evidence  given  by  the  witnesses  at 
the  trial,  being  inadmissible,  the  affidavit  of  the  plaintiff  (contradicting  that  allidavit 
must  e(|ually  be  inadmissible.]  That  being  so,  there  are  no  grounds  l.-iid  hefoic  Ihe 
conit  to  justify  iis  interference  with  the  verdict  of  the  jury.  Many  authorilies  might 
be  cited  ;  but  it  will  be  sullicient  to  refer  to  two  for  the  i)ur|)osc  of  shewing  the 
principl(!  which  guides  the  court  in  matters  of  this  sort.  In  ilmtijli  v.  h'air,  1  Y.  &  J. 
477,  it   was  held  that  the  court   will  not,  in  an  action  for  a  bre.ich  of    proiniseV)f 
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niairiage,  grant  a  new  trial  vu  the  gioiuiil  of  excessive  damages,  unless  they  be  so 
large  as  to  induce  the  court  to  infer  that  the  jury  were  actuated  by  undue  motives, 
or  acted  upon  a  misconception  of  the  facts.  There,  the  plaintiff  was  the  daughter  of 
a  clergyman,  and  the  defendant  the  son  and  assistant  of  a  silveismith  ;  [664]  and  the 
jury  returned  a  verdict  for  2501.,  which  Bosanquet,  Serjt.,  before  whom  the  trial  took 
place,  reported  to  be  under  the  circumstances  "  large."  In  discharging  a  rule  which 
had  been  obtained  for  a  new  trial  on  the  ground  of  excessive  damages,  Alexander,  C.  B., 
said  :  "  This  is  an  application  to  the  court  to  grant  a  new  trial,  upon  the  single 
ground  of  the  jury  having  awarded  excessive  damages.  The  power  of  granting  new 
trials  has  been  and  is  exercised  in  a  variety  of  instances  in  cases  similar  to  the 
present ;  and  it  is  a  mistake  to  suppose  that  in  doing  so  the  courts  at  all  infringe 
upon  the  province  of  juries,  the  constitutional  tribunal  to  assess  the  amount  of 
damages.  Where  the  courts  are  of  opinion,  taking  into  consideration  the  circum- 
stances of  each  case,  that  the  juiy  have  acted  under  the  influence  of  undue  motives 
or  of  misconception,  it  is  their  duty  to  intei-fere,  not  by  fixing  the  amount  of  the 
damages  to  be  recovered,  but  by  submitting  the  case  to  the  consideration  of  a  second 
jury  ;  and,  for  my  part,  I  think  that  the  courts  are  in  many  ea.ses  bound  to  interfere." 
And  HuUock,  B.,  said;  "The  principle  which  governs  the  courts  in  cases  of  this 
description  is,  not  whether  they  think  the  damages  too  large,  but  whether  they  be 
so  large  as  to  satisfy  the  court  that  the  veixlict  was  perverse,  and  the  result  of  gross 
error,  misconception,  or  undue  motives.  There  are,  I  think,  no  circumstances  in  this 
case  to  warrant  such  a  conclusion.  Poverty  is  pleaded  as  a  ground  for  inducing  the 
court  to  interfere.  I  am  not,  from  the  evidence,  satisfied  that  the  defendant  is  unable 
to  pay  the  damages  :  but,  e\-en  if  he  were,  that  would  not,  I  apprehend,  be  a  ground 
for  disturbing  the  verdict."  Can  it  be  said  here  that  the  verdict  was  the  result  of 
gross  error,  misconception,  or  undue  motives  on  the  part  of  the  jury?  or,  is  there  any- 
thing now  before  the  court  to  shew  even  that  the  defendant  is  unable  to  pay  the 
damages  which  the  jury  have  awarded  I  In  ll'oo/  v.  Ilvrd,  [665]  i  X.  G.  166,  3  Scott, 
368,  .'3.5001.  having  been  awarded  b}'  a  jury  as  damages  in  an  action  of  this  sort,  the 
court  refused  to  set  aside  the  verdict  on  the  ground  tliat  the  damages  were  excessive. 
In  that  case  also  the  will  of  the  defendant's  father  was  produced  at  the  trial  to  shew 
the  amount  of  property  the  defendant  had  succeeded  to,  and  there  were  contradictory 
statements  as  to  the  interest  he  took  under  it.  As  to  surprise,  there  clearly  was  none. 
No  evidence  was  given  at  the  trial,  which  the  defendant  might  not  have  anticipated  ; 
it  is  not  suggested  that  he  has  since  discovered  any  fresh  evidence  ;  and  the  court 
will  not  grant  a  new  trial  merely  for  the  purpose  of  giving  the  defendant  a  chance  of 
mitigating  the  damages  without  calling  witnesses.  Of  all  cases,  an  action  for  a  breach 
of  promise  of  marriage  is,  from  its  very  nature,  and  the  unpleasant  ordeal  the  plaintiff' 
has  to  go  through,  the  most  inconvenient  in  which  to  grant  a  new  trial. 

Sir  F.  Thesiger,  Q.  C,  Montagu  Chambers,  (^t.  C,  and  Prentice,  in  support  of  the 
rule, — admitting,  that,  in  order  to  induce  the  court  to  make  the  rule  absolute,  they 
must  satisfy  them  that  there  had  been  misconception  on  the  part  of  the  jury  as  to  the 
facts  or  as  to  the  means  of  the  defendant  — submitted  that  the  circumstttnces  disclosed 
at  the  trial,  and  in  the  affidavits  before  the  court,  shewed  nothing  to  warrant  the 
extraordinary  and  unreasonable  amount  of  damages  which  the  jury  had  awarded 
against  the  defendant. 

CuF.sswELL,  J.(«).  I  am  of  opinion  that  this  rule  slioulil  be  discharged.  It  is  not 
disputed  that  the  plaintiff  was  entitled  to  ;i  verdict :  Init  it  is  said  that  the  damages 
are  extra^•ag.•ultly  excessive,  regard  being  had  [666]  to  the  position  in  life  of  the 
parties,  and  therefore  there  ought  to  be  a  new  trial. 

I  am  far  from  denying  that  there  may  be  cases  in  which  it  may  be  the  duty  of  the 
court  to  interfere  with  the  verdict  of  a  jury  If,  for  instance,  it  appeared  that  it  had 
been  obtained  by  means  of  perjury,  that  would  be  ground  for  setting  aside  the  verdict. 
So,  if  it  were  shewn  that  evidence  was  given  which  had  taken  the  defendant  by 
surprise,  and  which  he  could  have  had  no  opportunity  to  meet.  It  is  said  here  that 
the  defendant  was  surprised  at  the  amount  at  which  his  property  was  estimated  by 
the  plaintiff's  witnesses.  It  appeal's,  however,  that  the  evidence  as  to  that  consisted 
principally  of  repetitions  of  his  own  statements  which  even  now  are  not  denied,  and 

(a)  Cockburn,  C.  J.,  had  been  counsel  in  the  cause,  and  therefore  took  no  part  in 
the  discussion. 
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the  will  of  Ill's  liitu  father,  which  was  the  only  evidence  that  w;us  fairly  within  the 
plaiiitiH's  reach,  and  more,  I  think,  than  .she  was  hound  to  give.  But,  at  all  cveiit.s, 
it  cannot  he  said  that  the  plaintifl' artfully  relied  on  the  statements  of  the  defendant, 
and  ali.stained  from  giving  otlier  evidence  in  her  power,  in  order  to  mislead  the  juiy 
as  to  the  value  of  the  defendant's  property.  "Was  it  surprise  that  the  ((nestion  as  to 
his  circumstances  was  entered  into !  Certainly  not :  for,  that  is  an  inquiry  that  is 
invariably  gone  into  in  cases  of  this  sort,  and  therefore  it  was  his  duty  to  he  prepared 
for  it.  As  to  the  statements  made  by  the  plaintiff's  father,  do  these  afford  any  ground 
for  granting  a  new  trial  ?  These  statements  necessarily  would  be  repeated  if  the 
case  were  to  be  sent  to  another  jury,  and  would  remain  uncontroverted ;  for,  the 
defendant  cannot  be  called.  It  would  be  idle,  therefore,  to  .send  the  cause  down  again, 
there  being  no  leason  for  believing  that  the  plaintifi's  father  spoke  other  than  the 
truth.  It  was  the  defendant's  own  fault  that  the  facts  before  the  juiy  remained 
unanswered.  His  mother  was  in  court,  and  she  might  have  been  called  to  give  the 
explanation  as  [667]  to  the  value  of  the  brewery  which  she  has  now  given  in  her 
athdavit.  The  case,  then,  stands  thus  ;  There  has  been  no  perjury,  and  no  fraud  or 
misconduct  on  the  part  of  the  plaintifl' to  deprive  the  defendant  of  a  fair  opportunity 
of  laying  his  case  before  the  jury  :  nor  is  there  any  suggestion  that  the  jury  wei-e 
acting  under  any  prejudiced  view,  or  that  they  misunderstood  any  particular  piece  of 
evidence.  There  has  been  no  perjury,  no  surprise,  no  prejudice,  no  mistake.  But 
it  is  said  that  the  jury  have  awarded  the  plaintiff'  an  unreasonable  and  exces.sive 
amount  of  damages.  No  legitimate  ground  being  laid  for  it,  it  seems  to  me  that  we 
should  be  guilty  of  a  most  inconvenient  and  unconstitutional  exercise  of  our  power 
if  we  took  upon  ourselves  to  interfere  with  the  discretion  which  the  law  has  in  a 
peculiar  manner  vested  in  the  jury  in  cases  of  this  sort.  For  these  reasons,  I  am 
of  opinion  that  the  rule  should  be  discharged. 

Wii.LEfs,  J.  The  law  as  to  breaches  of  promises  of  marriage  is  at  least  as  old  as 
the  reign  of  William  the  Third,  as  appears  by  the  case  of  Ilairison  v.  Cafje  am!  Jtlfe, 
Carth.  4()7,  where,  after  verdict  for  the  plaintiff',  with  4001.  damages,  it  was  moved  in 
arrest  of  judgment,  "because  this  action  would  not  lie  upon  the  promise  of  marriage 
made  by  the  woman,  for,  the  law  doth  not  intend  that  the  man  is  advanced  by  marriage, 
and  therefore  such  a  promise  of  marriage  to  him  is  of  no  consideration  in  law,  and  by 
consequence  no  action  can  be  founded  thereon  :  but  'tis  otherwise  wheie  a  man 
promiseth  to  marry  a  woman,  because  marriage  in  the  eye  of  the  law  is  an  advance- 
ment to  the  woman."  To  which  it  was  answered,  and  so  resolved  per  Curiam,  "  that 
here  were  reciprocal  promises  ;  ;uid  therefore,  as  her  promise  to  him  was  a  good  con- 
sideration to  make  his  promise  obligatory,  so  by  the  .same  reason  his  promise  to  her 
was  sufhcient  [668]  consideration  to  make  her  promise  binding  in  this  case  as  well  as 
in  any  other  mutual  agreements."  And  the  court"  did  not  allow  that  distinction 
between  the  advancement  of  a  man  and  of  a  woman  in  marriage."  At  the  end  of  the 
case,  the  reporter  ad<ls  this  note  : — "  Nota.  It  had  been  nK)^■ed  befoi'e  for  a  new  trial, 
Ijecausc  of  the  excessive  damages  ;  but,  upon  reference  to  the  Chief  Baion  Ward,  who 
tried  the  cause,  he  certified  that  the  promise  of  the  woman  was  well  proved,  and  that 
the  damages  were  more  than  he  expected,  but  that  he  did  not  think  them  so  excessive 
as  to  set  aside  the  verdict."  The  report  states  that  it  was  proved  that  the  woman 
was  worth  .'JOOOl.  when  the  plaintiff'  courted  her,  and  afterwards  by  the  death  of  hei' 
brother  worth  double  that  sum.  That  which  was  laid  down  as  law  at  that  time  is  law 
at  the  present  time.  In  Sedgwick  on  Damages,  2nd  edit.,  ]).  '20S,  it  is  .said:  "The 
clear  and  irresistible  result  of  the  authorities  is,  that  the  damages  in  actions  of  contract 
are  to  be  limited  to  the  consecjuence  of  the  breach  of  contract  alone,  and  that  no  regard 
is  to  be  had  to  the  motives  which  induce  the  violation  of  the  agreement."  He  then 
proceeds  to  notice  an  excc])tion  "  in  regard  to  damages  recoverable  against  a  vendor 
of  I'cal  estate  who  fails  to  ])erform  and  convey  the  title  :"  and,  at  p.  210,  he  adds  :  "To 
the  general  rule  anotliei-  exception  also  exists,  that  of  bi'cach  of  promise  of  marriage. 
In  this  action,  thougii  in  form  ex  contractu,  yet,  it  being  impossil)le  from  the  nature 
of  the  case  to  fix  any  rule  or  measure  of  damages,  the  jury  are  allowed  to  take  into 
their  consideration  all  the  ciicumstances,  and,  provided  their  conduct  is  not  marked 
l)y  prejudice,  passion,  or  conuption,  they  ai-c  permitted  to  exercise  an  absolute 
discretion  over  the  amount  of  compensation.  '  The  damages  in  this  action,' .says  the 
Supreme  Court  of  New  York,  in  Soiilliiinl  v.  Rcxfvrd,  G  Cowen,  2.54,  '  rest  in  tlie  sound 
discretion  of  the  jury,  under  the  circumstances  of  eadi  particular  case.'     [669]   Ancl 
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this  exception  is  perhaps  one  of  the  strongest  proofs  of  the  general  rule."  The  learnefl 
iiuthor  proceeds  to  cite  certain  Amei'ican  cases, — Twre  v.  Somefs,  2  N.  it  M.  267, 
Can/cll  V.  C'olhauf/h,  Coxe,  77,  Sfovt  v.  Parll,  Coxe,  79,  Ghrene  v.  Spencer,  3  Miss.  318, 
and  Hill  v.  Maupin,  3  Miss.  323, — which,  however,  are  onlj'  echoes  of  what  has  been 
decided  in  our  courts.  Again,  at  p.  3fi8,  the  learned  author  says  :  "  The  action  for 
breach  of  promise  of  marriage,  as  has  been  already  said,  though  nominally  an  action 
founded  on  the  breach  of  an  agi-eement,  presents  a  striking  exception  to  the  general 
lules  which  govern  contracts.  'I'his  action  is  given  as  an  indemnity  to  the  injured 
party  for  the  less  she  has  sustained,  and  has  been  always  held  to  emlirace  the  injury 
to  the  feelings,  aft'ections,  and  wounded  pride,  as  well  as  the  loss  of  marriage  :  IVelh 
v^  P(ulf/eU,  8  Barb.  S.  C.  R.  323.  From  the  nature  of  the  case,  it  has  Ijeen  found 
impossible  to  fix  the  amount  of  compensation  by  any  precise  rule  ;  and,  as  in  tort, 
the  measure  of  damages  is  a  (piestion  for  the  sound  discretion  of  the  jury  in  each 
particular  instance, — Smdhard  v.  Kexford,  6  Cowen,  254, — subject,  of  course,  to  the 
general  restriction  that  a  verdict  influenced  by  prejudice,  passion,  or  corruption,  will 
not  be  allowed  to  stand.  Beyond  this  the  power  of  the  court  is  limited,  as  in  cases 
of  tort,  almost  exclusively  to  questions  arising  on  the  admissibility  of  evidence  when 
offered  by  way  of  enhancing  or  mitigating  damages.  8o,  where  it  appears  that  the 
promise  was  made  by  the  defendant  with  a  view  to  seduce  the  plaintiff,  this  will  be 
allowed  to  go  to  the  jury  in  aggravation  («)'.  So,  also,  it  is  held  that  the  defendant 
may  [670]  shew  in  mitigation  of  damages,  the  licentious  conduct  of  the  plaintiH',  and 
her  general  character  as  to  sobriety  or  virtue,  without  any  limitation  of  time  what- 
ever:  .Johnson  v.  Canlkins,  1  J.  C.  116.  It  is  also  settled  that,  in  this  action,  dissolute 
conduct  on  the  part  of  the  female  after  the  promise  (or  before  if  unknown)  discharges 
the  contract  altogether.  Indecent  conduct  before  the  promise,  if  unknown  to  the 
defendant,  or  after  the  promise,  goes  in  mitigation  of  damages  "  ((i)-.  Here  it  is  said 
that  the  jury  wei-e  prejudiced,  and  in  consequence  of  that  prejudice  gave  a  verdict 
which  they  ought  not  to  have  given.  The  first  inquiry  I  should  think  would  be, 
whether  that  prejudice  was  caused  by  any  wi'ongful  act  of  the  plaintiff.  Looking  at 
the  evidence,  it  would  appear  that  the  jury  based  their  verdict  upon  representations 
made  by  the  defendant  as  to  the  value  of  the  pi'operty.  It  was  stated  at  the  trial 
that  he  was  possessed  of  means  independent  of  the  brewery,  and  that  the  brewery 
was  valued  at  60,0001.,  and  was  worth  100,0001.,  and  produced  a  yearly  profit  of 
60001.,  and  that  in  addition  he  had  from  16,0001.  to  19,0001.  worth  of  "property  on  the 
pi-emises.  Not  one  of  these  statements  is  alleged  by  the  defendant  to  be  false  ;  on 
the  contrary,  they  are  admitted  on  the  attidavits  to  be  true.  It  ma\'  be  that  these 
lepi'esentations  which  were  stated,  and  ti'uly  stated,  by  the  plaintitt"s  father  to  ha^'e 
been  made  by  the  defendant,  were  made  with  a  \-iew  to  induce  the  plaiutift'  to  consent 
to  marry  him.  He  now  calls  upon  us  to  set  aside  the  verdict  because  the  representa- 
tions so  made  by  him  with  a  view  to  their  lieing  acted  upon  by  the  plaintift",  were 
untrue.  It  is  doubtful,  to  say  the  least  of  it,  whether  [671]  this  might  not  be  put 
npon  the  well  known  rule  of  estoppel  under  the  bankrupt  acts,  where  parties  are 
])recluded  from  denying  facts  w'hich  they  have  once  asserted  or  admitted  to  be  tiue. 
There  is,  howevei-,  no  necessity  to  decide  that  point  here  ;  for.  the  plaintitt',  having 
given  evidence  of  these  representations  of  the  defendant,  proceeded  to  put  in  the  will 
of  his  father,  under  which  it  was  stated  he  acquired  his  property.  The  will  so  put  in 
shewed  the  value  of  the  brewery  and  plant  to  be  about  30,0001.  ;  and  it  appeared  that 
the  defendant  had  only  a  share  in  it.  I  do  not  think  the  jury  could  possibly  have 
fallen  into  anj^  mistake.  They  must  have  taken  that  will  into  their  consideration  as 
well  as  the  statements  made  by  the  defendant.  The  plaintift' clearly  was  guilty  of  no 
misconduct  in  producing  this  evidence;  and  I  do  not  think  that  the  jury, — a  special 
jury  of  the  city  of  London, — were  at  all  likely  to  come  to  an  erroneous  conclusioa 


of  the  defendant  will  go  to  aggravate  the  damages  :  Baldy  v.  St  ration,  1 1  Penn.  R.  316. 
(a)-  Citing  Boi/ntmi  v.  Kdlogy,  3  Mass.  189  ;  WiUard  v.  Hone,  7  Cowen,  22  ;  Palmer 
v.  Andreics,  7  Wend.  142  ;  Ininfj  v.  Greenwood,  1 1  E.  C.  L.  412  :  Capehart  v.  Canmliiw. 
4  Strobhart,  42. 
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as  to  the  effect  of  that  evidence.  The  amount  of  damages,  it  is  true,  is  large  :  and  1 
have  remarked  that  considerably  larger  damages  are  usually  given  by  special  juries 
of  the  city  of  London  in  these  ciises  than  arc  given  by  those  of  any  other  place.  It 
may  be  because  they  are  accustomed  to  deal  in  large  amounts  themselves,  and  so  ;ire 
led  to  estimate  wounded  feelings  higher  than  other  juries  do.  But  I  have  no  means 
of  estimating  the  propriety  of  their  assessment,  seeing  that  I  am  unable  to  satisfy  my 
mind  that  they  have  either  been  misled  or  have  acted  fiom  bad  oi'  corrupt  motives. 
1  therefore  agree  with  my  Brother  Cresswell  in  thinking  that  the  rule  for  a  new  trial 
must  be  discharged. 
Kiile  discharged. 

[672]     liAi/iuN   /■.  Dknton.     Jan.  15,  1S57. 

[8.  C.  5  W.  K.  203.] 

A.  was  po.ssessed  of  a  wharf,  and  had  a  mast  projecting  therefrom  over  the  river. 
B.  moored  his  vessel  at  the  adjoining  wharf,  with  her  bowsprit  overhanging  the 
front  of  A.'s  wharf,  and,  on  the  falling  of  the  tide,  the  bowsprit  of  B.'s  vessel,  coming 
in  contact  with  A.'s  mast,  broke  it: — Held,  that  B.  was  not  responsible. 

This  was  an  action  to  recover  damages  for  an  injury  alleged  to  have  accrued  to  the 
plaintiff  from  the  negligent  mooring  of  the  defendant's  vessel. 

At  the  trial  befoi-e  Gockburu,  C.  J.,  at  the  sittings  in  London  after  the  last  term, 
it  appeai-ed  that  the  plaintiff  was  a  mast-maker  occupying  a  wharf  at  .Shadwell,  and, 
at  the  time  the  accident  in  question  happened,  had  some  men  at  work  upon  a  spar 
which  overhung  the  river  in  front  of  his  wharf  about  twenty  feet ;  that  a  coUiei' 
belonging  to  the  defendant  was  moored  to  the  adjoining  wharf,  and  so  placed  as  that 
her  bowsprit  projected  over  the  rivei'  fronting  the  plaintiff's  wharf  and  over  the  plain- 
tifi's  mast ;  and  that  the  tide  falling  caused  the  defendant's  bowsprit  to  descend  upon 
the  plaintiff's  mast  and  break  it. 

"The  jury  having  returned  a  verdict  for  the  defendant,  and  leave  having  been 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the  value  of  the  m;ist 
(3.")!.)  if  the  court  should  be  of  opinion  that  the  defendant  was  under  the  circumstances 
liable, 

Hawkins  now  moved  accordingly,  sulimitting  that  the  defendant  had  been  guilty 
of  negligence  in  so  mooring  his  vessel  as  to  pi-oject  over  the  front  of  the  plaintilf's 
wharf,  or  in  omitting  to  keep  a  look  out  and  to  move  her  when  the  sUite  of  the  tide 
rendered  it  necessary. 

Per  Curiam.  The  plaintiff's  choosing  to  occupy  the  waterway  of  the  river  by 
suffering  his  mast  to  project  over  it,  imposed  no  duty  upon  tiie  defendant,  whose  bow- 
sprit had  as  much  right  there  as  the  plaintiff's  mast  had. 

Kule  refused. 

[673]     MooKK  V.  Wkhi!.     Jan.  21,  1857. 

To  an  a(-tion  U>v  polluting  a  strcani,  ami  impregnating  il  with  noxious  subst*uices, 
whereby  the  [)laintiff's  cattle  were  unalile  to  drink  the  water,  the  defendant  pleaded 
an  immemorial  right  to  use  the  water  of  the  stream  for  the  purposes  of  his  trade  of 
a  tanner  and  fcll-nionger,  and  returning  it  |)olluted  to  the  stream  when  so  used,  and 
also  prescriptive  rights  foi'  twenty  and  forty  years  respectively. — The  plaintill'  new- 
jissigned  "  that  he  sued  not  only  for  the  grievances  in  tiie  pleas  admitted  and 
attempted  to  l)e  justilied,  but  for  that  the  defendant  committed  the  grievances  over 
and  above  what  the  defences  justified." — At  the  trial,  it  appeared  lliat  the  defen- 
dant and  liis  father  and  grandfather  had  for  a  long  series  of  yeais  carried  on  the 
business  of  tanners  at  tiie  pi.ice  in  (piestion,  using  the  water  of  tiie  stream  as  they 
wanted  it ;  but  that,  witiiin  the  last  twelve  years,  the  tannery  Imsincss  hail  Lieen 
considerai)ly  enlarged,  and  the  business  (and  conse(|Uently  tiic  pollution  of  tiie 
stream)  incieased  fourfold.  —  W'itiiout  leaving  anytiiiiig  to  the  jury,  the  judge  ruled 
tiiat  the  defendant  was  entitled  to  a  verdict  on  .ill  the  issues  e.\ce])t-  the  lirst  and 
second  ; —llelil,  that,  whethei-  tlic  [)le:us  wore  to  be  iniclerstood  iis  claiming  an 
immemorial  or  a  prescriptive  right,  not  limit-ed  to  the  purposes  of  the  tannery,  or 
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the  more  limited  right  to  use  the  water  for  the  purposes  of  the  business  ;is  carried 
oil  more  than  twenty  years  ago,  the  verdict  was  not  warranted  by  the  evidence. — 
And  held,  that  the  uew-assignment  was  well  pleaded. 

This  was  an  action  for  polluting  a  watercourse. 

The  declaration  stated  that  the  plaintiff  was  possessed  of  a  farm  at  Badeley,  in  the 
county  of  Suftblk,  through  which  Howed  a  stream  or  watercourse  ;  that  the  plaintiff 
ought  to  have  had,  and  still  ought  to  have,  the  use  and  benefit  of  the  water  of  the 
said  stream  for  his  cattle  and  other  purpose.?;  yet  that  the  defendant,  on  the  1st  of 
July,  1856,  and  on  divers  other  days,  wrongfully  polluted  and  disturbed  the  water 
of  the  said  stream,  so  that  it  became  foul  and  impregnated  with  noxious  substances, 
and  the  plaintiffs  cattle  were  unable  to  drink  it,  and  the  plaintitl'  had  been  compelled 
to  drive  his  said  cattle  to  a  distance  for  water,  and  had  lost  the  use  and  benefit  of  the 
said  water  of  the  said  stream,  whereby  his  farm  was  greatly  deteriorated  :  And  the 
plaintifl' claimed  1001. 

The  defendant  pleaded, — first,  not  guilty. 

Secondly,  that  the  plaintiff  ought  not  to  ha\e  had,  or  to  have,  the  use  and  benefit 
of  the  said  stream,  as  in  the  declaration  alleged. 

Thirdly,  that  the  defendant  was,  and  still  remained,  seised  in  his  demesne  as  of 
fee  of  and  in  a  tan-house  [674]  and  premises  for  carrying  on  the  business  of  a  tanner  and 
fell-monger,  adjoining  the  said  stream,  and  higher  up  than  the  plaintiffs  farm,  and 
that  the  defendant  and  all  those  whose  estate  he  then  had,  from  time  whereof  the 
memory  of  man  was  not  to  the  contraiy,  had  been  accustomed  to  and  ought  to  take 
the  water  of  the  said  stream  and  use  it  in  the  said  tan-house  and  premises,  and  to  let 
off  and  empty  into  the  stream  all  the  water  used  in  the  .said  tan-bouse  and  premises, 
and  which  was  and  is  made  foul  and  impregnated  with  noxious  substances,  necessaiy 
for  carrying  on  the  said  business,  and  thereby  to  pollute  and  disturb  the  stream ;  and 
that  the  defendant,  being  so  seised,  and  carrying  on  his  business,  used  the  water  of 
the  said  stream  at  the  said  several  times  for  the  purposes  of  his  said  trade,  and  did  let 
off  and  empty  into  the  .said  stream  the  water  neces.sarily  used,  and  did  thereby  render 
foul  and  polluted  the  water  so  used,  and  the  water  so  polluted  passed  through  the 
plaintift's  farm,  &c. 

Fourthly,  that  the  defendant  was  and  still  remained  occupier  of  the  tan-house  and 
premises  in  the  third  plea  mentioned  ;  and  that  the  occupiers  of  the  said  tan-house 
and  promises,  for  twenty  years  before  this  suit  had  without  interruption,  and  of  I'ight, 
taken  the  water  and  used  it  in  the  said  tan-house  and  premises,  and  let  oft'  and  entered 
into,  and  .so  polluted,  &c.  the  water  of  the  said  stream,  wherefore  he  did  as  he  lawfully 
might,  and  the  water  so  polluted  ran  through  the  said  farm,  &c. 

Fifthly,  a  similar  plea,  setting  up  a  forty  years'  user. 

The  plaintift'  joined  issue  on  all  the  pleas  ;  and,  as  to  the  third,  fourth,  and  fifth, 
new-assigned,  that  he  sued  not  only  for  the  grievances  therein  admitted,  and  attempted 
to  be  justified,  liut  for  that  the  defendant  committed  the  grie\ances  over  and  abo\o 
what  the  defences  justified. 

[675]  The  defendant  pleaded  not  guilty  to  the  new-assignment.     Issue  thereon. 

I'he  cause  was  tried  before  Coleridge,  J.,  at  the  last  Summer  Assizes  at  Ipswich. 
It  appeared  in  evidence  that  the  plaintiff  was  the  occupier  of  a  farm  called  the  Holy 
Oak  Farm,  at  Badeley,  in  the  county  of  Suftblk,  thi-ough  which  a  stream  or  water- 
course ran,  the  water  of  which  had  imraemorially  been  used  by  the  tenants  of  the 
farm  for  watering  their  cattle  and  for  other  purposes ;  that  the  defendant  and  his 
father  and  grandfather  successively  had  for  at  least  thirty-six  years  cai'ried  on  the 
business  of  tanners  (and  more  recently  that  of  a  currier  also)  upon  premises  adjoining 
the  stream,  and  higher  up  than  the  plaintift"s  farm  ;  that  the  waste  water  from  the 
tan-yai'd  had  been  accustomed  to  flow  into  the  water-course,  though  down  to  the  year 
18-12  not  to  such  an  extent  as  to  prevent  the  water  from  being  used  b\'  the  plaintiff; 
but  that,  since  that  time,  the  defendant's  premises  had  been  enlarged  by  additional 
buildings,  and  his  business  had  been  inci-eased  about  fourfold,  and  the  water  of  the 
stream  had  in  consequence  become  so  polluted  and  impregnated  with  noxious  sub- 
stances from  the  tannery  that  the  plaintiff's  cattle  refused  to  drink  it,  and  he  was 
obliged  to  have  them  driven  some  distance  to  water-,  and  was  unable  to  use  his  farm 
adjoining  the  stream  so  tjeneticially  as  he  had  been  accustomed  to  do. 

Uii  the  part  of  the  defendant  it  was  submitted  that  the  second,  third,  and  fourth 
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pleas  were  proved,  and  that  there  was  no  evidence  to  support  the  uew-assit;iiment, 
which  was  limited  to  purposes  ultra  the  trade  purposes. 

On  the  part  of  the  plaintiff,  it  was  admitted  that  the  defendant  was  entitled  to 
use  the  water  of  the  stream  for  the  purpose  of  his  trade  of  a  tanner  and  fell -monger, 
and  to  pollute  the  stream  for  that  puipose,  to  the  extent  to  which  it  had  been  used 
twenty  years  ago,  but  to  that  extent  only  :  and  it  was  insisteil  that  the  pleas  ou\y 
[676]  justified  the  immemorial  user,  and  did  not  apply  to  the  trade  of  a  currier. 

To  this  it  was  answered  that  there  was  no  evidence  of  any  pollution  of  the  stream, 
arising  from  the  carrying  on  the  trade  of  a  currier. 

The  learned  judge, — after  giving  the  plaintiff  an  o[)portunity  to  amend  the  new- 
assignment,  which  was  ullimatel}'  declined, — directed  a  verdict  to  be  entered  for  the 
defendant  upon  all  the  issues  except  those  upon  the  lirst  antl  second  pleas,  whii-h  were 
found  for  the  plaintiff. 

The  Attorney-General,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  that  the  learned  judge  misdirected  the  jury  in  directing  them  to 
find  for  the  defendant  upon  the  issues  joined  on  the  third,  fourth,  and  fifth  pleas,  and 
upon  the  new-as.signment,  or  for  judgment  nou  obstante  veredicto  on  those  issues. 
He  submitted  that  the  defendant  had  in  effect  converted  a  limited  into  an  unlimited 
right. 

Byles,  Serjt.,  O'Malle^-,  y.  C,  and  Couch,  now  shewed  cause.  The  third,  fourth, 
and  fifth  pleas  afford  a  complete  answer  to  the  complaint  in  the  declaration  ;  and  that 
defence  is  not  removed  by  the  new-assignment,  which,  if  it  means  anything,  means 
that  the  plaintiff  charges  a  user  of  the  stream  beyond  the  piu'poses  and  the  necessities 
of  the  defendant  s  business.  It  is  not  said,  that,  within  the  twenty  or  forty  years 
the  actual  user  of  the  stream  had  been  greater :  that  might  have  raised  a  question 
which  does  not  appear  to  have  been  raised  in  any  of  the  cases.  [Cresswell,  J.  The 
twenty  and  forty  years  de[)end  upon  actual  user.  If  a  man  has  gone  on  inci'easing 
the  user  every  year,  he  has  not  actually  used  the  stream  for  the  whole  period  in  the 
manner  he  claims.]  The  stream  was  used  at  all  times  as  it  was  wanted  for  the 
purposes  of  the  trade.  It  will  be  enough  for  the  defend-[677]-ant  to  establish  his 
I'ight  to  an  immemorial  user  under  the  third  plea.  Can  there  l)e  such  a  grant  as  that 
a  man  shall  use  the  water  of  a  stream  to  the  extent  needed  for  the  purposes  of  his 
trade!  Suppose  a  man  has  a  grant  of  an  easement  for  washing  all  his  sheep  levant 
and  couchant  on  certiiin  lands,  could  it  be  said  that  he  was  restricted  from  increasing 
their  numljci'  to  any  extent !  As  far  back  as  living  memory  went,  it  was  shewn  that 
the  diteh  had  been  used  for  the  dischaige  of  the  waste  water  from  the  tannery,  as 
the  exigencies  of  the  business  reijuired.  [Cresswell,  J.  It  is  quite  clear  that  My 
Brother  Coleridge  did  not  understand  the  plea  in  the  extended  sense  now  contended 
for.  If  it  means  what  you  .say  it  does,  the  plea  was  not  proved  :  there  was  no  such 
extensive  immemorial  user;  and  it  is  impossible  to  suppose  that  the  plaintiff's  counsel 
would  have  declined  to  have  the  ipiestion  put  to  the  jury.  And,  if  you  read  the  plea 
in  the  more  limited  sense,  it  lets  in  the  new-assigiuucnt.  Williams,  J.  Assume  that 
the  leai'ncd  judge  ruled  that  it  was  open  to  the  defendant  to  shew  an  inuuemurial 
grant,  or  light  inidcr  Ijord  Tenteiden's  Act  (2  ife  3  W.  i,  c.  71),  to  carry  on  the  tratle, 
and  to  make  the  water  of  the  stream  sul)seivient  to  the  exigencies  of  the  tiade  for 
twenty  yeai-s, — was  that  proved?  It  clearly  was  not  admitted;  and  it  was  not  put 
to  the  jury  ]  It  is  submitted  that  the  pleas  cover  any  extent  of  pollution  that  the 
plaintiff  complains  of.  In  Maiiniwj  v.  ll'asdak,  5  Ad.  &  E.  75S,  1  N.  &  P.  172,  it  was 
held,  that  the  privilege  of  washing  and  watering  cattle  at  a  pond,  and  of  taking  and 
using  the  water  for  culinary  and  other  domestic  purposes,  is  not  a  profit  a  prendre, 
but  a  mere  easement;  and  that  such  a  right  may  be  claimed  by  reason  of  the  occupa- 
tion of  an  antient  messuage,  without  any  liniifcition  as  to  the  quantity  of  water  to  lie 
tiiken.  [Williams,  .1.,  referred  to  IU)in:ii  v.  .Icnkiii,  (j  Ad.  v>i;  Iv  !)11,  2  Nev.  &  V.  ,s7.] 
This  is  rather  like  the  case  of  [G78]  Allan  v.  Gonunc,  II  Ad.  .V;  Iv  7.^)9,  .i  1'.  &  1).  .'i.Sl. 
And  see  Liiltrcl's  cane,  -I  Co.  Kcp.  .s7  a.,  cited  in  Gale  oji  I'iascmcnts,  2nd  edit.  'Mi<. 
The  third  jilea  being  |)ro\od,  the  (piestion  is  as  to  the  meaning  of  the  replication. 
[Cresswell,  .).  The  liist  (|uestion  is  as  to  the  meaning  of  the  plea.  Does  it  mean  any 
more  than  a  continuous  user  of  the  same  character  and  to  the  same  extent  .'|  The 
case  of  ll'iiijht  v.  IFiltiaiii.f,  I  M.  iVs  W.  77,  i.s  very  analogous,  and  it  was  never  suggested 
that  the  pleas  were  bad  on  the  ground  of  the  extensive  character  of  the  i-ight  claimed. 
The  tiue  meaning  of  the  new-assigmnent  is,  that  the  ilefendant  has  useil  the  stream 
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for  other  purposes  thau  those  of  his  business.  [Williams,  J.  I  understand  it  to 
mean  that  the  pleas  do  not  cover  the  extent  of  pollution  of  which  the  plaintiff  com- 
plains. The  case  of  I'he  Rochdale  Canal  Company  v.  FiudcUffc,  18  Q.  B.  i;87,  shews, 
that,  if  the  plaintiff  meant  to  rely  upon  an  excessive  user  of  the  water,  he  was  bound 
to  new-a.ssign.  I  must  confess  I  do  not  see  how  the  plaintiff  could  have  new-assigned 
in  any  other  manner  than  he  has  done  hei'e,  if  he  meant  to  say  that  the  user  hiis  gone 
beyond  the  limits  of  the  grant. 

Knowles,  Q.  C,  Prendergjist,  t^'-  C.,  Wells,  Serjt.,  and  Honyman,  in  support  of  the 
rule.  The  learned  judge  was  clearly  wrong  in  holding  that  the  plea  was  proved  :  and, 
even  if  that  were  not  so,  the  plaintiff  would  be  entitled  to  succeed  upon  the  new- 
assignment,  which  follows  the  form  given  in  the  Common  Law  Procedure  Act,  18.i2 
(15  &  16  Vict.  c.  76),  sched.  (B.),  55.  The  declaration  complains  that  the  plaintiff 
was  possessed  of  a  farm  tlu'ough  which  of  right  flowed  a  stream  which  was  used  by 
him  for  watering  his  cattle,  &c.,  and  that  the  defendant  wrongfully  polluted  and 
disturbed  the  stream,  so  that  the  plaintiffs  cattle  were  unable  to  drink  it.  To  the 
grievance  so  complained  of,  the  defendant  pleads,  [679]  that  he  was  seised  of  a  tan- 
house  and  premises  adjoining  the  stream,  and  higher  up  than  the  plaintiff's  farm,  and 
that  he  and  all  those  whose  estate  he  had,  had  immemorially  used  the  water  of  the 
stream  in  the  said  tanhouse  and  premises,  and  returned  the  water  so  used  therein  into 
the  stream,  and  thereby  polluted  it.  All  that  is  traversed.  What  the  defendant  had 
to  prove,  in  order  to  sustain  his  plea,  was,  not  that  the  owners  of  the  tannery  had  at 
all  times  been  accustomed  to  use  the  stream  for  the  purposes  of  their  business,  but 
that  the  owners  of  the  tannery  premises  of  which  he  was  possessed  at  the  time  of  the 
committing  of  the  grievances  complained  of  had  Ijeeu  so  accustomed.  That  was  not 
proved.  A  large  portion  of  the  tainiery  piemises  were  erected  about  twelve  years 
ago  :  the  immemorial  right  claimed  clearly  could  not  apply  to  those.  The  only  mode 
in  which  the  plaintiff  could  meet  that  enlarged  claim  was,  by  new-assigning  as  he  has 
done, — not,  as  the  learned  judge  seems  to  have  supposed,  that  the  defendant  com- 
mitted the  grievances  complained  of  for  other  purposes  than  those  alleged  in  the  plea, 
but  that  he  did  it  in  excess.  [William.s,  J.  Do  you  admit  that  twenty  years  ago  the 
occupiers  of  the  tainiery  took  and  fouled  as  much  of  the  water  as  they  wanted  for  the 
purposes  of  their  trade  1]  It  may  be  assumed  that  the  fact  was  so  :  but  that  would  be 
no  evidence  of  a  right  on  their  part  to  throw  in  any  quantity  of  filth  that  might  arise 
from  the  extended  premises.  Either  the  plea  must  be  taken  in  the  sense  suggested, 
and  then  it  is  not  proved,  and  the  plaintiff  is  entitled  to  a  verdict  upon  the  traverse ; 
or  the  plaintiff  is  entitled  to  a  verdict  upon  the  new-assignment,  as  in  a  case  of  ll'ood 
V.  Itiphfi,  where  a  similar  question  arose  with  reference  to  certain  dye-works  in  York- 
shire a  short  time  ago.  In  Gale  on  Easements,  .3.30,  332,  it  is  said, — "As  every  ease- 
ment is  a  restriction  upon  the  rights  of  property  of  the  ownei-  of  the  servient  [680] 
tenement,  no  alteration  can  be  made  in  the  mode  of  enjoyment  by  the  owner  of  the 
dominant  heritage  the  effect  of  which  will  be  to  increase  such  I'estriction.  Supposing 
no  express  grant  to  exist,  the  right  must  be  limited  by  the  amount  of  enjoyment 
proved  to  have  been  had."  "  So,  too,  by  the  ci\il  law,  a  party  entitled  to  a  How  of 
water,  for  irrigation  or  other  purposes,  was  not  allowed  to  impart  the  use  of  it  to  his 
neighbours  ;  nor,  as  it  appears,  even  if  he  himself  purchased  the  adjoining  lands,  would 
he  he  entitled  to  take  a  larger  quantity  of  water  than  before  for  the  use  of  his  estate  ; 
for,  in  determining  the  amount  of  a  servitude,  regard  is  to  be  had  to  the  accustomed 
mode  of  enjoyment  rather  than  the  necessity  of  the  dominant  tenement.  A  party 
having  acquired  the  easement  tigni  immittendi,  could  not  increase  the  number  of 
beams  which  his  neighbour  was  bound  to  support,  and  might  be  compelled  to  remove 
any  additional  ones  inserted  by  him."  The  law  is  well  laid  down  in  Beahfi  v.  Shaw, 
6  East,  208,  cited  in  an  earlier  part  of  the  same  work.  There,  the  mills  and  works  of 
the  plaintiff  and  defendants  were  situated  on  the  banks  of  the  river  Irwell.  The 
persons  under  whom  the  defendants  claimed  had  an  antient  weir  across  the  stream,  by 
means  of  which  they  had  an  easement  to  divert  a  certain  quantity  of  water.  The 
plaintiff  erected  a  mill  lower  down,  to  supply  which  he  used  the  portion  of  water 
which  remained  undisturbed  by  the  weir.  After  he  had  continued  to  do  .so  for  four 
years,  the  defendants  enlarged  their  weir,  in  17'Jl,  in  such  a  manner  as  to  divert  an 
additional  quantity  of  water,  to  the  injury  of  the  plaintiff's  mill,  and  for  this  diversion 
the  action  was  brought.  At  the  tri:il,  (iraham,  B.,  told  the  jury  "that  the  important 
period  for  them  to  attend  to,  as  to  the  question  of  right,  was  in   1791,  when  it  was 


1  C.  B.  (N.  S.)  681.  MOORE   V.  WEBB  281 

clear  that  an  increased  quantity  of  water  had  been  drawn  by  the  defendants  from  the 
river  by  means  of  the  then  newly  en-[681]-larged  and  deepened  sluice,  before  which 
time  the  [jlaintiffs  works  hail  l>een  erected,  and  he  was  in  the  enjoyment  of  so  much 
of  the  water  as  had  not  l)een  before  appropriated  by  those  under  whom  the  defendants 
claim  ;  that  persons  possessing  lands  on  the  lianks  of  rivei's  had  a  right  to  the  How  of 
water  in  its  natural  stream,  unless  there  existed  before  a  right  in  others  to  enjoy  or 
divert  any  part  of  it  to  their  own  use:  that  every  such  exclusive  right  was  to  be 
measured  by  the  extent  of  its  enjoyment,  and,  if  the  defendants  had  in  1791,  taken 
more  water  from  the  river  than  had  ever  been  done  by  themselves  or  those  under 
whom  they  claimed,  after  the  plaintiff'  had  appropriated  what  was  before  left  for 
himself,  by  means  of  which  his  works  were  injured,  this  was  a  damage  to  him,  and 
the  contiiniance  by  the  defendants,  who  succeeded  to  the  premises,  of  the  sluice  so 
deepened  and  enlarged,  was  a  continuance  of  the  injury,  for  which  the  action  lay." 
A  verdict  having  been  found  for  the  plaintiff'  on  this  ruling,  a  new  trial  was  moved 
for,  on  the  ground  that  "the  evidence  of  exclusive  enjoyment  by  the  defendants  and 
those  from  whom  they  claimed,  to  as  much  of  the  water  as  they  had  occasion  for, 
increased  from  time  to  time  as  more  was  wanted,  from  1794  downwards,  was  evidence 
to  be  left  to  the  jury  of  their  exclusive  right  to  the  whole  of  the  river  water;  and 
that  any  other  person  erecting  a  mill  afterwards  on  the  same  stream,  must  take  it 
subject  to  the  defendants'  prior  right  to  use  the  whole,  and  could  not  acquire  an 
adverse  title  against  it  under  twenty  years'  quiet  enjoyment."  In  giving  judgment. 
Lord  Ellenborough  said :  "  The  general  law  as  applied  to  this  subject  is,  that, 
independent  of  any  partial  enjoyment  used  to  be  had  by  another,  every  man  had  the 
right  to  have  the  advantage  of  a  How  of  water  in  his  own  land,  without  diminution  or 
alteration  ;  but  an  adverse  right  may  exist,  founded  on  the  occupation  of  another  ;  and, 
though  the  stream  be  [682]  either  diminished  in  quantity,  or  even  coiTupted  in 
quality,  as,  liy  means  of  the  exercise  of  various  trades,  yet,  if  the  occupation  of  the 
party  so  taking  ha\e  existed  for  so  long  a  time  that  will  raise  the  presumption  of  a 
grant,  the  other  party  whose  land  is  below  must  take  the  stream  subject  to  such 
adverse  right,  llei-e,  it  appears,  from  17:i4  cli)wnwards  there  has  been  a  partial  enjoy- 
ment of  the  water  of  the  river  by  those  occu[)yiug  the  defendants'  premises,  liy  means 
of  a  weir  of  a  given  height,  and  a  sluice  of  given  dimensions.  In  this  state  of  things, 
the  plaintiff',  in  1787,  comes  to  a  spot  lower  down  the  stream,  and  erects  a  weir,  mill, 
and  other  works  on  his  own  land,  and  enjoys  the  rest  of  the  water  which  the  defen- 
dants had  not  been  accustoniefl  to  divert:  and  this  he  does  for  four  years,  without 
objection  from  any  person.  Suppose  the  question  had  arisen,  then,  on  that  enjoyment 
by  the  plaintiff' of  what  I  may  say  was  less  than  his  natural  right,  of  a  right  abridged 
by  the  defenilants'  piioi'  occupation  of  a  ]jart  of  the  river  for  their  own  purposes,  what 
ol)jectiou  could  have  been  made  to  it^  How  could  it  have  Ijccn  shewn  that  the 
occupiers  of  the  defendants'  piemises  were  then  in  possession  of  all  the  water,  when 
it  is  ajjparent  that  their  use  of  it  was  not  increased  so  as  to  deprive  the  plaintitl'_of  the 
benelit  of  it  till  1791,  when  the}'  enlarged  their  works,  and,  for  the  \ery  purpose  of 
appropriating  to  themselves  more  of  the  water,  they  enlarged  their  sluice  I  "  Grose,  •!., 
said  :  "The  plaintiff'  had  a  right  to  all  the  water  flowing  over  his  own  estiite,  subject 
only  to  the  easement  which  the  defendants  might  have  in  it  in  respect  to  the  picmi.scs 
which  they  occupied  higher  up  the  river.  To  what  extent  did  that  go !  It  appears, 
prior  to  the  year  1791,  the  occupiers  of  the  defendants'  premises  exercised  the  right 
of  ha\ing  a  weir  in  the  river  of  a  certain  height,  and  diverting  the  water  from  the 
natural  channel  by  means  of  a  sluice  of  certain  dimensions.  The  plaintiff,  on  the  other 
hand,  has  a  [683]  right  to  all  the  water  coming  ovci'  that  weir  which  had  ntit  been 
carried  off'  liy  such  sluice.  Then,  to  1791,  the  persons  under  whom  the  defendants 
claim  converted  the  siiucc,  which  was  before  a  naiiow  channel,  into  what  some  of  the 
witnesses  call  a  canal,  made  both  wider  and  dec[)cr  than  before,  and  thereby  pi'cventcd 
the  [)laintiff'  from  taking  the  water  in  the  same  maimer  that  he  had  done  for  four 
years  before,  and  as  he  was  entitled  to  take  it.  By  so  doing  they  encroached  on  his 
light,  and  deprived  him  of  a  benefft  whicii  was  attached  to  his  estate.  It  was  an 
extension  of  a  light  before  exercised  by  them,  and  a  material  injury  to  tiie  plaintiff." 
And  Ix  Blanc,  J.,  added  :  "The  true  rule  is,  that,  after  the  erection  of  works  and  the 
appropriation  by  the  owner  of  land  of  a  certain  ([uantity  of  the  water  ffowing  over  it, 
if  the  [jroprietoi'  of  other  land  afterwards  takes  what  remains,  the  liistnientioned 
ownei', — however  he  might,  before  such  second  ai)i)ropriation,  have  taken   to  himself 
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SO  much  more, — cannot  do  so  afterwards."  So,  here,  the  plaintiff  had  a  right  to  the 
use  of  the  stream  polluted  only  to  the  extent  to  which  the  immemorial  user  by  the 
defendant  and  those  under  whom  he  claimed  had  polluted  it ;  and  the  evidence 
abundantly  shewed  that  they  never  had  the  extensive  right  claimed  upon  the  record. 

Cresswell,  J.  (a).  I  am  of  opinion  that  this  rule  must  be  made  absolute  for  a 
new  trial.  I  have  endeavoured,  but,  I  fear,  unsuccessfully,  to  make  myself  master  of 
what  passed  at  the  trial.  My  Brother  Coleridge  is  said  on  the  one  hand  to  have 
treated  the  third  plea  as  claiming  an  immemorial  right  on  the  part  of  the  defendant 
and  those  under  whom  he  claimed,  to  use  and  to  foul  as  much  of  the  water  of  the 
stream  as  might  be  wanted  for  the  purpose  of  the  tannery.  That  being  so,  [684]  it  is 
very  singular  that  he  should  have  offered  the  plaintiff  an  opportunity  to  amend  his 
new-assignment.  He  must  have  construed  the  plea  as  meaning  to  claim  a  user  extra 
the  pui-poses  of  the  tanner}'.  It  seems  to  me  to  be  impossible  to  suppose  that  he  could 
have  taken  the  view  suggested.  It  is,  however,  pretty  clear  that  he  held  the  plea  to 
be  proved.  Now,  it  is  impossil^le  to  say  that  the  plea  was  proved,  if  it  be  construed 
in  the  larger  sense,  because  there  was  no  evidence  of  any  increase  in  the  tannery 
business  until  within  the  last  twenty  years.  He  therefore  could  not  have  intended 
that.  The  defendant,  as  it  seems  to  me,  is  in  this  dilemma.  If  the  plea  is  to  be  con- 
strued in  the  larger  sense  contended  for  on  his  part,  the  question  was  not  left  to  the 
jury.  If,  on  the  other  hand,  it  is  to  receive  the  more  limited  construction,  the  new- 
assignment  is  aptly  framed  to  meet  it.  Quacunque  via,  therefore,  the  rule  for  a  new 
trial  must  be  made  absolute.  The  real  case  presented  upon  the  record  has  not  been 
tried.  I  desire  to  be  undei-stood  not  to  offer  any  opinion  as  to  which  is  the  proper 
construction  of  the  plea. 

Williams,  J.  I  am  of  the  same  opinion.  The  real  contest  between  the  parties 
seems  to  have  been  this,  whether  the  evidence  of  the  enjoyment  of  this  easement  was 
such  as  to  warrant  the  jury  in  finding  that  it  amounted  to  a  right  on  the  part  of  the 
defendant  to  take  and  foul  all  the  water  of  the  stream  which  might  be  required  by 
him  for  the  purpose  of  his  trade  of  a  tanner,  to  whatever  extent.  If  the  evidence 
established  that  extensive  right  in  favour  of  the  defendant,  he  would  be  entitled  to 
general  success  in  the  cause.  On  the  other  hand,  if,  instead  of  the  general  right  to 
take  any  quantity  of  the  water,  the  defendant  had  the  narrower  right  onh',  to  take  no 
more  of  the  water  than  he  and  those  under  whom  he  claimed  had  been  accustomed  to 
take  [685]  for  the  use  of  the  business  as  carried  on  within  the  time  to  which  living 
memorj'  reached,  that  limited  right  would  not  justify  the  defendant,  and  the  plaintiff' 
would  be  entitled  to  geneial  success.  It  was  the  province  of  the  jury  to  decide  that. 
I  must  confess  I  do  not  perceive  that  the  state  of  the  pleadings  presented  any  impedi- 
ment in  the  way  of  trying  that  right.  It  is  difficult  to  say  with  certainty  what  right 
it  is  that  the  pleas, — and  more  especially  the  third, — set  up.  If  they  are  to  be  under- 
stood as  claiming  the  larger  right,  then,  inasmuch  as  it  is  clear  that  that  was  not 
admitted  by  the  plaintiff',  the  case  should  have  gone  to  the  jury.  If  they  had  found 
that  the  plaintiff'  had  such  larger  right,  the  defendant  would  have  been  entitled  to  the 
verdict  on  that  as  well  as  on  the  other  issues.  If,  on  the  other  hand,  the  defendant's 
right  was  only  such  as  the  plea  in  its  narrower  sense  would  import,  the  plaintiff'  would 
have  failed  so  far  as  tho.se  pleas  shielded  the  defendant,  viz.  to  the  extent  of  the 
enjoyment  of  the  stream  as  it  was  exercised  at  the  time  when  living  memory  first 
applied  to  the  subject.  Upon  the  whole,  it  seems  there  has  been  a  miscari'iage,  and 
consequently  the  cause  must  go  down  again. 

Rule  absolute  accordingly. 

[686]    Simian  v.  Miller.     Jan.  30,  1857. 

Quiere,  whethei'  a  plea  to  an  action  brought  against  a  defendant  in  this  country  upon 
a  contract  made  and  executed  in  France,  that  the  debt  had  l^een  attached  (.saisie- 
arretee),  pin-suant  to  the  Code  de  Procedure  Civile,  l)y  creditors  of  the  plaintiff'  in 
that  country,  is  any  answer  either  legal  or  equitable  ? — Judgment  having  lieen 
signed  on  the  ground  that  such  a  plea  was  not  issuable,  the  court  set  aside  the 
judgment  only  upon  the  terms  of  the  defendant  bringing  the  amount  claimed  into 

(a)  Cockburn,  C.  J.,  was  absent  on  account  of  indisposition. 
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court. — Obtaining  leave  to  reply  and  demur, — held  to  be  no  answer  to  the  objection 
to  the  plea. 

This  was  an  action  for  t,'oods  bargained  and  sold,  and  goods  sold  and  delivered, 
for  money  paid,  and  for  money  found  due  upon  accounts  stated. 

The  defendant,  being  under  terms  to  plead  issuably,  pleaded  the  following  pleas, — 

First, — never  indebted. 

Secondly, — that,  before  action,  he  satisfied  and  discharged  tlie  plaintitt's  claim  by 
payment. 

Thirdly,— a  set-off  for  goods  sold  and  delivered,  money  paid,  &c. 

Fourthly, — that,  before  action,  he  satisfied  and  discharged  the  plaintiff's  claim  by 
delivering  tx)  the  plaintiff  certain  goods  and  ehattel.s,  which  the  plaintiff  accepted  and 
received  by  way  of  accord  and  satisfaction  of  the  said  claim. 

Fifthly, — as  a  defence  on  equitable  grounds  (a),  the  defendant  .said,  that,  before 
and  at  the  time  of  the  accruing  of  the  causes  of  action  in  the  declar.ition  mentioned, 
he  w;i,s  and  still  is  a  part-owner  of  a  certain  ship  or  vessel  called  the  "Caledonia," 
and  that  he  never  was  indebted  to  the  plaintiff  otherwise  than  a.s  such  part-owner  in 
manner  and  form  as  thereinafter  mentioned,  and  the  plaintiff  was  at  the  times  afoie- 
said,  and  still  is,  an  alien  and  a  subject  of  the  empire  of  France,  domiciled  and  living 
and  carrying  on  business  in,  and  subject  to  the  laws  of,  France  aforesaid  ;  and  that 
the  .said  goods  [687]  were  Ixargained  and  sold  and  sold  and  delivered,  and  the  said 
money  was  paid,  ami  the  said  accounts  were  stated,  and  the  said  money  became  pay 
able,  under  and  by  virtue  of  a  contract  made  in  France  aforesaid  between  the  plaintiff 
and  one  .John  Funton,  then  being  and  as  the  master  of  the  said  ship  or  vessel,  for  the 
supply  of  provisions  and  other  stores  by  the  plaintitT  in  and  on  board  of  the  said  ship 
or  vessel,  to  l)e  used  and  consumed  b_v  the  crew  and  passengers  of  the  said  ship  or 
vessel  in  and  on  board  of  the  said  ship  or  vessel ;  and  under  and  by  virtue  of  the 
said  contract  the  goods  in  the  declaration  mentioned  were  accordingly  supplied  and 
delivered  by  the  plaintiff  in  and  on  boaixl  of  the  said  ship  or  vessel  to  and  used  and 
consumed  by  the  said  crew  and  passengers  as  aforesaid,  and  the  said  money  was  paid 
and  the  said  accounts  stated  in  and  about  the  said  supply  and  delivery  thereof :  that 
the  plaintiff  was  before  action  indebted  in  France  afore.said  to  divers  creditors  of  the 
jilaintiir,  subjects  of  France  aforesaid,  in  divers  sums  of  money  amounting  in  the  whole 
to  more  than  the  moneys  so  payable  by  the  defendant  to  the  plaintiff,  which  said 
creditors  of  the  plaintiff,  according  to  the  law  of  France  aforesaid,  after  the  accruing 
of  the  causes  of  action  in  the  declaration  mentioned,  and  whilst  the  said  John  I'unton 
as  such  master,  and  whilst  the  said  ship  or  vessel  were  in  Fr.mce  aforesaid,  caused 
such  pi-oceedings  to  be  taken  in  the  coui'ts  of  law  in  Fi-anee  aforesaid  having  jurisdic- 
tion in  that  behalf,  that  the  said  debt  so  accruing  due  to  the  plaintiff  under  and  by 
vii'tue  of  the  said  conti'act, — being  the  debt  in  the  declaration  mentioned, — was  before 
the  commencement  of  this  action  seized,  arrested,  and  attached,  and  made  liable,  and 
still  is  liable,  to  the  said  debts  of  the  plaintiff;  and  John  Punton,  as  such  master,  and 
the  defendant,  became  and  still  are,  and  each  of  them  is,  by  reason  of  the  [688]  said 
proceedings,  and  by  the  law  of  France  aforesaid,  liable  to  pay  the  said  creditors  of 
the  plaintiff  the  said  amounts  of  their  said  debts  out  of  the  moneys  so  pay.ible  by  the 
.said  John  Punton,  as  such  master,  and  by  the  defendant,  to  the  plaintiff;  and  the 
payment  of  the  said  money  claimed  by  the  plaintill'  in  this  present  action  before  the 
plaintiff  should  have  paid,  satisfiefl,  or  dischai-gcd  liie  .said  debts  of  his  .said  creditors, 
or  taken  such  proceedings  in  the  .said  court  of  law  in  France  that  the  .said  seizure, 
arrest,  and  attachment  should  be  wholly  ended  .and  detei'iniued,  would  not  according 
to  the  law  of  France  in  any  way  e.vcuse  oi'  discharge  the  defendant  from  the  paynu'iil 
to  the  .said  creditors  of  the  j)laintiff  of  the  said  amounts  of  their  saifl  del)ts,  or  any 
part  thereof,  but  the  said  John  Punton,  as  such  master,  and  the  defendant,  and  each 
of  them,  would,  according  to  the  law  of  France,  be  liable  to  pay  to  the  said  creditors 
the  said  amounts  of  their  .said  debts,  notwithstiinding  his  ])ayment  to  the  plaintill"  in 
the  present  action  of  the  money  so  claimed  to  be  payable  as  in  the  decliralion 
mentioned  :  and  that  the  plaintiff  has  not  paid,  satisfied   or  discharged  the  .said  debts, 

('<)  The  words  "as  a  defence  on  efiuitable  groinids"  were  inserted  upon  the  sugges- 
tion of  Willes,  J.,  when  the  paities  were  before  him  at  Ch.imbeis  upon  .i  snnnnons  to 
plead  several  matters. 
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or  any  part  thereof,  nor  taken  any  pracee<Ungs  to  end  or  determine  the  said  seizure, 
arrest,  and  attachment ;  l)ut  that  the  debts  lemained  wholly  unpaid,  unsatisfied,  and 
undischarged,  and  the  said  seizure,  arrest,  and  attachment  still  remained  in  full  force 
and  eflect  according  to  the  law  of  France  aforesaid,  and  that,  according  to  the  law 
of  France,  no  action  could  be  brought  by  the  plaintift'  against  the  defendant  in  respect 
of  the  said  claim  of  the  plaintiff',  during  such  continuance  of  the  said  seizure,  arrest, 
and  attachment  as  aforesaid. 

The  plaintiff's  attorney  having  signed  judgment,  on  the  ground  that  the  fifth 
plea  was  not  issuable,  a  summons  was  taken  out  before  Crowder,  .T.,  at  Chambers,  to 
[689]  set  aside  that  judgment  for  irregularity  ;  and,  that  learned  judge  having  referred 
the  matter  to  the  court, 

H.  Clarke,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  the  same  effect. 
He  referred  to  and  proposed  to  distinguish  from  the  present  the  cases  of  Minet;  Koi/al 
Sockties  V.  Magnaii,  10  Exch.  489,  irodclwusc  v.  Farebrother,  2-5  Law  Joui-n.  Q.  B.  18, 
and  IVood  v.  The  Copper-Miners  Company,  17  0.  B.  561  (a). 

(a)  The  at}ida^•it  upon  which  cause  Avas  shewn  set  out  a  statement  of  facts,  and  au 
opinion  of  a  French  ad\'ocate  as  to  the  French  law  upon  the  subject,  of  which  the 
following  are  copies  : — 

"  Messrs.  M'Gregor  &  Co.,  residing  in  Scotland,  are  owners  of  English  steamers 
which  have  made  on  account  of  the  French  government  various  voyages  from  Marseilles 
to  Constantinople  and  other  ports  of  the  Mediterranean  and  Black  Sea.  Mr.  Simian, 
of  Marseilles,  was  emplo3'ed  to  furnish  provisions  for  the  passengers  on  board  those 
vessels.  This  undertaking  has  not  succeeded  ;  and  Mr.  Simian,  to  escape  the  pro- 
ceedings of  his  creditors,  has  Hed  to  England,  where  he  has  been  declared  bankrupt. 
On  the  other  hand,  certain  creditors  have  made  attachments  in  the  hands  of  the 
captains  of  the  three  steamers.  The  attachments  in  the  hands  of  Captain  Fraud, 
commanding  the  'Empress,'  one  of  the  .said  steamers,  ai'e  in  the  possession  of  the 
inider.signeil ;  those  intimated  to  the  other  two  captains  have  not  been  handed  to 
him  ;  but  the  existence  of  those  documents  could  be  easily  established.  Under  these 
circnmst^mces,  Mr.  Simian,  or  the  syndic  of  the  bankruptcy  declared  in  England, 
demands  of  the  owners  of  these  vessels  the  payment  of  the  sums  due  fi-om  the 
captains. 

"  The  question  proposed  to  the  undersigned,  is,  whethei',  according  to  the  French 
law,  the  payment  demanded  can  be  made  under  the  circumstances  of  the  said  attach- 
ments, and  before  they  be  removed. 

"There  can  be  no  doubt  on  the  point.  The  attachment  is  an  act  by  which  a 
creditor  .seizes  a  sum  due  to  his  debtor  by  other  parties.  The  ett'ect  of  it  is,  to  prevent 
that  third  party  from  paying,  and  to  place  the  sum  due  from  him  under  the  hands  of 
justice.  If,  notwithstanding  the  attachment,  the  third  party  should  pa\'  his  creditor, 
he  would  be  obliged  to  pay  a  second  time,  from  ha\ing  disregarded  the  force  of  an 
attachment  legally  laid.  This  results  from  Article  -557  of  the  Code  of  Civil  Procedure, 
— '  E\'erv  creditor  may  by  \'irtue  of  titles  authenticated,  or  prives,  atUich  in  the 
hands  of  a  third  party  the  sums  and  effects  belonging  to  his  debtor,  or  oppose  their 
transmission.'  * 

"The  attachments  made  in  the  hands  of  Captain  Fraud  have  been  made  in  the 
form  prescribed  by  the  above  article.  One  of  them,  made  in  the  name  of  three 
creditors,  Mr.  Simian  and  Messi's.  Michel  and  Chobert,  has  been  even  declared  valid 
[valable],  by  judgment  of  the  court  of  Marseilles,  of  the  19th  of  April,  185G  ;  and  it 
has  been  oi'dered  that  Captain  Fraud  should  pav  into  the  hands  of  those  creditors  the 
sums  he  may  owe,  without  prejudice  to  the  rights  of  the  other  creditors  who  have 
taken  similar  proceedings.  That  judgment  is  added  to  the  present  note.  Thus, 
Captain  Fraud  or  his  owners  will  he  obliged  to  pay  to  the  ci-editors  in  France  the 
sums  due  from  them  to  Simian.  They  camiot  be  obliged  to  pay  a  second  time  in 
England. 

"  The  attachments  in  the  hands  of  the  captain  evidently  prevent  the  owners  from 

*"Tout  creancier  pent,  en  vertu  des  titres  authentiques,  ou  prives,  saisir-arreter 
entre  las  mains  d'un  tiers  les  sommes  ct  effets  appartenant  a  son  debitenr,  ou  s'opposer 
a  leur  remise." 
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[690]  Montague  >Sniitli,  Q.  C,  and  11.  Lloyd,  shewed  cause.  The  judgment  was 
propeily  signed,  the  fifth  pU'a  clearly  not  being  an  issuable  plea.  It  sets  up  u 
supposed  suspension  ot  the  plaintiffs  remedy  in  France,  which  niidouljtedly  atlbrds 
no  answci'  at  law.  The  rule  upon  this  subject  is  well  stated  by  Parke,  B.,  in  deliver- 
ing [691]  the  judgment  of  tiie  Ivxchequer  C'haml)er  in  Fold  v.  Bi:ech,  1 1  (},.  \i.  852, 
S67, — "It  is  a  very  old  and  well-established  principle  of  law,  that  the  right  to  bring  a 
personal  action,  once  existing,  and  by  the  act  of  the  party  suspended  for  ever  so  short 
a  time,  is  extinguished  and  discharged,  and  can  never  revive.  It  is  said  in  Plait  v. 
The  Sheriffs  of  Lmulon,  Plowd.  So,  3G,  '  And,  if  a  personal  thing  is  once  in  suspense,  or 
the  person  of  a  man  once  discharged  for  a  pei-.sonal  thing,  it  is  a  discharge  for  ever.' 
And  in  Ltml  North  v.  Ihdts,  2  Dyei-,  l.'J!)  b.,  140  a.,  it  is  said:  'A  thing  personal 
suspended,  or  action  per.sonal  suspended  for  an  hour,  is  extinct  and  gone  for  ever, 
when  it  is  by  the  act  and  cou.sent  of  the  party  himself  who  has  the  thing  suspended.' 
And  in  IJ'ooduard  v.  Lord  Darcy,  I'lowd.  184,  it  is  said:  'for,  .-i  personal  action  once 
suspended  by  the  act  or  agreement  of  the  party  is  always  extinct,  and  then  if  a 
personal  thing  cainiot  be  had  but  liy  action,  if  the  action  is  extinguished,  the  thing 
itself  is  extinguished.'  The  principle  thus  laid  down  is  repeated  throughout  tiio  text- 
books of  authority,  and  recognised  and  applied  through  a  long  course  of  decision. 
And  in  Cheetham  v.  IVard,  1  Bos.  &  Pul.  630,  633,  it  is  said  by  Lord  Chief  .Justice 
Eyre  '  that  the  principle  is  now  acknowledged,  that,  where  a  personal  action  is  once 
suspended  by  the  voluntary  act  of  the  party  entitled  to  it,  it  is  for  ever  gone  and 
discharged '"(6).  Then,  does  the  plea  [092]  present  any  equitable  defence!  It  has 
lieen  decided  over  and  over  again,  that,  to  make  a  good  equitaljle  defence,  the  plea 
must  shew  a  complete  bar,  and  present  grounds  upon  which  a  perpetual  and  uncondi- 
tional injiniction  woidd  be  granted  in  a  coui't  of  equity  :  Mines  Jioi/al  Societies  v. 
Magiiay,  10  Exch.  489;  IFodehoust  v.  Farchroilifr,  "Jo  Law  Journ.  t^.  B.  18;  ll'ond  v. 
The  C'o)fj>er-Miners  Compani/,  17  C.  B.  561.  [Willes,  J.  This  was  put  rather  upon  the 
gi'ounrl  that  it  amounted  to  an  assignment.]  It  is  somewhat  analogous  to  a  plea  of 
foreign  attachment,  which,  in  Magrath  v.  Hardy,  6  Scott,  6'27,  4  N.  C.  782,  was  held 
to  be  no  answer  unless  it  shewed  that  execution  had  been  executed.  [Willes,  J.  That 
turned  upon  the  particular  terms  of  the  custom.  Cockburn,  C.  J.  Is  it  competent 
to  the  French  creditor  to  substitute  himself  for  Simian,  and  compel  the  defendant  to 
pay  the  debt  to  him  V\  No  :  it  is  a  meie  stop  or  distringas,  which  may  be  removed 
in  many  wa^'s,  and  then  the  pLaintiff's  right  would  revive  ;  and  this  shews  that  the 
plea  c;innol  be  good  either  as  a  legal  or  an  e(|uitable  defence.  It  is  not  like  the  plea 
in  Gould  V.  irehb,  24  !,aw  .lourn.  (^.  B.  205.  There,  the  defendant  pleaded,  as  to  5()1., 
part  of  the  plaintitT's  demand,  itc,  that  an  action  had  been  brought  against  the 
plaintiff  in  the  Su[)reme  Court  of  the  state  of  New  Voi'k,  for  a  sum  exceeding  50l.  ; 
that,  by  process  duly  issued  out  of  the  said  couil,  and  executed  on  the  defend;uit,  the 
said  sum  of  501.  due  and  owing  from  the  defendant  to  the  plaintili',  was  attichcd  in 
the  defendant's  hands,  according  to  the  laws  of  the  said  state,  to  satisfy  the  demand 
in  the  action  ;  that  judgment  was  afterwards  recovered  in  the  said  court,  and  execu- 
tion was  i.ssued  to  the  sherifi' of  Now  York,  whereupon  the  defendant  was  obliged,  by 
the  laws  of  the  state,  to  pay,  and  did  pay,  over  to  the  sherid"  the  value  of  the  .s.iid 
sum  of  501.,  deducting  the  iieces.sary  expenses  of  tiie  [693]  attachment.     The  plea 

paying:  that  is  a  con.seqneiice  of  Article  216  of  the  Code  de  Commerce, — 'Every 
proprietor  of  a  vessel  is  civilly  answerable  for  the  acts  of  the  captain,  and  bound  by 
the  engagements  contracted  l)y  the  latter  for  whatever  relates  to  the  vessel  and  the 
voyage.'** 

"Thus,  if  the  captiiin  jiaid  Simian,  ho  would  commit  a  wiong  towards  the  attiieh- 
ing  creditors,  for  which  the  owners  would  be  responsible  ;  and  the  latter  wouM 
personally  ilo  the  .same  wrong  if  they  themselves  paid. 

"I  therefore  declare,  that,  according  to  the  Freneli  law,  Mr.  Simian,  or  the  .syndic 
of  his  liankruptcy,  (cannot  proceed  against  the  owners  until  after  removing  the 
attachments.  "Am.  EsTitANiiiKK,  Advocate. 

"Marseilles,  13  Dec.  1856." 

(6)  And  see  GUihms  v.  Vmiillim,  8  C.  B.  483. 

**  "Tout  proprietaire  do  navire  est  civilement  responsable  des  faits  du  capitaine, 
pour  ce  (jui  est  relatif  au  navire  et  a  rexpi'ditiou." 
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further  alleged  that  the  plaintiff  aiifl  the  defendant  were  citizens  of  the  said  state, 
and  the  defendant  was  resident  there,  and  subject  to  the  jurisdiction  and  process  of 
the  said  court ;  and  that,  by  the  laws  of  the  state,  the  defendant  was  discharged  and 
acquitted  of  the  said  sum  of  501.  Lord  Campbell  said:  "I  think  the  thii-teenth  is 
a  good  plea.  It  substantially  avers  that  the  law  of  foreign  attachment  prevails  at 
New  York,  and  that  the  defendant  as  garnishee  had  by  process  of  law  been  compelled 
to  pay  over  to  the  sheriff  of  New  York  a  debt  of  501.  which  he  owed  to  the  plaintiff. 
Pro  tanto,  I  think  that  is  a  good  answer  to  the  present  action." 

Byles,  Serjt.,  and  R.  Clarke,  in  support  of  the  rule.  It  is  enough  that  the  plea 
presents  a  fair  question.  It  may  be  open  to  a  demurrer,  or  it  may  be  that  the  plaintiff 
might  have  applied  under  the  52nd  section  of  the  Common  Law  Procedure  Act,  1852, 
15  iV:  16  Vict.  c.  76,  to  strike  it  out  as  an  embarrassing  plea.  This  action  is  brought 
in  respect  of  a  contract  made  and  to  be  performed  in  France,  and  the  interpretation  of 
which  must  consequently  be  according  to  the  laws  of  that  country  :  and  it  appears 
that  by  the  law  of  France  the  debt  may  be  attached,  and  that  such  atUichment  has 
the  effect  of  completely  defeating  (until  removed)  the  remedy  of  the  creditor.  It  is 
not  like  the  case  put,  of  a  suspension  of  a  cause  of  action  by  consent  of  the  pai-ties. 
An  attachment  under  the  Common  Law  Procedure  Act,  1854,  17  it  IS  Vict.  c.  125,  s.  61, 
may  be  pleaded.  [Cresswell,  J.  Have  you  any  authority  for  that  ?  Cockburn,  C.  J. 
Could  the  creditor  in  this  case  put  himself  in  the  place  of  the  plaintiff,  and  sue  the 
debtor  ]  H.  Lloyd.  He  could  not.  By  the  law  of  France,  a  debt  may  be  attached 
by  what  is  called  an  arret.  By  another  proceeding,  called  a  saisie-arret,  the  creditor 
may  entitle  himself  to  judgment  [694]  and  execution.]  At  all  events,  the  plaintiff  by 
applying  for  leave  to  reply  and  demur,  admits  that  there  is  something  to  reply  to  : 
Troii  V.  Smith,  2  Dowl.  N.  S.  278.  [Cresswell,  J.  In  Trotf  v.  Smith,  an  application 
for  time  to  reply  was  held  to  lie  a  waiver  of  an  objection  to  a  plea  on  the  ground  that 
it  was  not  issuable.  But  the  question  here  is,  whether  the  plaintiff'  precludes  himself 
from  objecting  that  the  plea  is  not  issuable,  by  merely  asking  leave  to  reply  and 
demur.     We  must  consider  whether  the  plea  is  issuable  or  not.] 

Per  Curiam.  We  think  the  rule  may  be  made  absolute,  upon  the  defendant's 
bi-inging  the  money  claimed  into  court  to  abide  the  order  of  the  court  on  the  result  of 
a  judgment  on  a  demurrer  to  the  plea. 

Lloyd.     The  defendant  should  abandon  the  other  pleas. 

COCKBUKN,  C.  J.  I  see  no  reason  why  the  defendant  should  be  shut  out  from  his 
set-oft'.     The  rule  nmst  be  made  absolute,  the  costs  to  abide  the  e^'ent. 

Kule  absolute  accordingly. 

[695]    In  the  M.^tter  of  the  Arbitr.4tion  between  Edward  Beck  and 
Francis  Jackson.     Jan.  28,  1857. 

ITpon  a  refei'ence  to  three  arbitrators,  or  any  two  of  them,  an  award  made  by  two,  in 
the  absence  of,  and  without  finally  consulting,  the  third,  cannot  be  supported. 

By  articles  of  agreement  made  the  26th  of  August,  1856,  between  Edward  Beck, 
of  Newcastle-upon-Tyne,  slater,  of  the  one  part,  and  Francis  Jackson,  of  the  same 
place,  agent,  of  the  other  part, — reciting  that  disputes  and  differences  had  arisen  and 
were  pending  between  the  said  parties  thereto  touching  or  conceining  or  arising  out 
of  certain  goods  alleged  to  have  been  sold  and  delivered  by  the  said  Edward  Beck  to 
the  said  Francis  Jackson,  and  at  his  request,  but  which  sale  and  delivery  were  dis- 
puted l)y  the  said  Francis  Jackson,  and  in  order  to  put  an  end  to  the  said  differences 
and  disputes,  and  to  obtain  an  amicable  adjustment  thereof,  the  said  parties  thereto 
had  respectively  agreed  to  refer  the  same  to  the  award,  ai-bitiament,  final  end,  and 
determination  of  John  Edward  Watson,  of  Newca.stle-upon-Tyne,  architect,  a  person 
chosen  by  or  on  behalf  of  the  said  Edward  Beck,  and  John  Wardle,  of  the  same  place, 
architect,  a  person  chosen  b}-  or  on  behalf  of  the  said  Francis  Jackson,  and  to  such  third 
person  as  should  be  chosen  and  agreed  upon  by  the  said  John  Wardle  and  John  Edward 
Watson  before  pioceeding  on  the  said  reference,  to  arbitrate,  adjudge,  and  determine 
jointly  with  them  of  and  concerning  the  said  matters  in  difference,  in  manner  thereinafter 
mentioned, — it  was  witnessed,  that  the  said  Beck  and  Jackson  did  for  themselves 
severally  and  for  their  respective  partners,  heirs,  &c  ,  agree  to  stand  to,  obey,  abide  b}^ 
and  perform  the  awai'd,  i%c.,  of  Waidle  and  Watson  and  of  such  third  person  as  shoukl  be 
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chosen  liy  them  to  ;irl)itrate,  adjudge,  and  delerniiiic  jointly  "itli  them  [696]  as  afoi-e- 
.said,  or  any  two  of  them,  of  and  eoneeinini;  all  the  said  matters  in  difierence  Ijetweon 
the  said  parties  thereto,  so  as  the  said  award  of  the  said  ai'liitnitors,  or  any  two  of  them, 
were  made  in  writint;  under  tlieir  hands,  ready  to  lie  delivered  to  tlie  said  parties  in 
diflurcnce,  ite.,  on  or  befoie  the  1  -Ith  of  September  next,  or  on  or  before  such  subsequent 
day  or  days  as  the  said  arbitrators,  oi'  any  two  of  them,  should  at  any  time  or  from 
time  to  time,  by  writing  under  their  hands,  appoint  for  making  and  publishing  their 
award  in  the  premises,  and  which  award  of  the  said  Wardle  and  NVatson  and  such 
third  person  as  aforesaid,  or  any  two  of  them,  so  made  as  aforesaid,  should  be  binding, 
final,  anri  conclusive  u])on  all  the  said  parties  thereto,  and  their  respective  executors,  iVc. : 
And  it  was  thereby  further  agreed  that  the  costs  of  the  action  brought  by  Beck 
against  Jackson,  and  of  prepaiing,  ingrossing,  stamping,  aiid  executing  that  agreement, 
and  of  the  said  reference,  and  of  the  award  to  lie  made  in  pursuance  thereof,  including 
a  I'casonalile  compensation  to  the  said  arl.)itrators  for  their  trouble,  shoidd  1)e  in  the 
discretion  of  the  said  arbitrators  oi'  any  two  of  them,  who  should  by  their  said  award 
order  and  direct  by  whom  and  to  whom  and  in  wdiat  pi'oportions  and  manner  the 
same  shouhl  be  paid,  &c.,  &c. :  And,  further,  that,  if  either  of  the  said  parties  in 
difference  should  in  the  opinion  of  the  arbitrators,  or  any  two  of  them,  liy  non-attendance, 
or  non-pi'oduction  of  such  books,  papers,  or  writings  as  might  be  required  for  the 
purposes  of  the  said  reference,  or  in  any  othei'  maimer,  wilfully  delay  or  impede  the 
said  arbitrators,  or  any  two  of  them,  in  proceeding  with  the  said  reference  oi-  making 
their  said  award,  the  said  arbitrators,  or  any  two  of  them,  should  ho  at  liberty  to 
proceed  ex  parte,  after  two  days'  clear  notice  to  the  party  or  parties  causing  such 
delay  or  impediment  as  afoiesaid,  itc. 

The  two  arbitrators  named  in  the  agreement  duly  [697]  appointed  one  Dobson  to 
be  "the  umpire  or  third  party." 

On  the  19th  of  Novemlier,  1856,  two  of  the  arbitrators,  viz.  Dobson  and  \Vatson, 
miule  an  awarii,  the  substance  of  which  was  as  follows : — 

"The  said  John  Edward  Watson,  John  Wardle,  and  John  I'obson,  h.iving  taken 
upon  themselves  the  buithen  of  the  said  i-eference,  and  having  on  divers  days  and 
times  duly  heard  and  examined  the  said  respective  parties  and  their  respective 
witnesses,  and  having  duly  inspected,  weighed,  and  considered  all  and  singulai'  the 
books,  accounts,  and  statements  by  them  the  said  parties  respectively  produced  and 
given  in  evidence  on  the  said  reference, — We,  the  said  John  Edward  Watson  and 
John  Dobson,  two  of  the  said  arbitrators,  do  make  and  publish  this  our  award  in 
writing  of  and  concerning  the  matters  so  leferi'ed  to  us  and  the  said  John  Wanlle,  in 
manner  following,  that  is  to  say,  we  the  .said  .lohn  Edward  Watson  and  John  Dob.son, 
two  of  the  said  arbitrators,  do  find  and  award  that  there  is  now  due  and  owing  fi'om 
the  said  F.  Jackson  to  the  said  H.  IJeck  the  smn  of  l.'ifSl.  17s.  od.  ;  and  we  do  award, 
order,  and  direct,  that  the  dividend  now  paval)le  to  the  creditors  of  Thomas  Alexander 
of  Newcastle-upon-Tyne  aforesaid,  buildei',  shall  be  received  by  the  said  E.  Beck  for 
and  in  respect  of  the  sum  of  1491.  2s.  5d.  :  And  we  do  further  award  and  flirect  that 
the  sum  of  821.  5s.  4d.  shall  be  paid  by  the  said  F.  Jackson  to  the  said  E.  Beck,  on, 
&c.,  at,  &c.,  and  that  the  receipt  of  the  said  dividend  and  of  the  said  sum  of  821.  5s.  4d. 
.shall  be  accepted  by  the  said  K.  Beck  as  atid  for,  and  the  same  is  lierel)y  declared  by 
us  the  said  J.  E.  Watson  and  J.  Dobson  to  l)e,  in  settlement  of  all  disputes  and 
differences  between  the  .s;iid  E.  Beck  and  F.  Jackson,  and  referred  to  arliitration  in 
and  by  the  said  hereinbefoi'C  recited  articles  of  agreement  as  therein  numtioned  :  And 
we  the  said  J.  E.  Watson  and  J.  Dob  [698]-Kc)n  do  further  awaid,  order,  and  direct  that 
the  said  K.  Beck  and  F.  .lackson  shall  beai-  and  i)ay  tlicii'  own  ics])(!ctive  costs  of  and 
aliout  the  action  brought  by  the  .said  K.  Beck  against  the  .said  F.  .Jackson,  and  of 
pieparing,  itc,  the  agieement,  and  of,  in,  and  about  the  reference  in  all  other  i-espects  : 
And  we  do  further  award,  older,  and  direct  that  the  costs  and  charges  of  the  said 
arbitrators  in  and  about  the  said  reference,  and  the  costs  and  charges  of  this  award, 
amounting  together  to  721.  i7s.,  shall  in  the  first  instance  be  borne  and  ]);iid  by  the 
.said  Vj.  lieuk,  and  the  said  F.  Jackson  sh.iU  repay  to  the  said  K.  Beck  the  sum  of 
'M')l.  Ss.  (id.,  being  one  moiety  of  the  .said  sum  of  721.  17s.,  within  one  week  .iftcr  the 
same  shall  be  deni.uidc^d  by  a  notice  in  writing  signed  bv  the  said  K.  Beck." 

F.  Russell,  on  a  former  day  in  this  term,  obtained  a  rule,  on  behalf  of  Mr.  Jiick.son, 
calling  upon  Beck  to  shew  cause  why  the  .iward  should  ikjI  be  set  aside,  on  the 
grounds   -lirsl,  that  the  same  was  mailc   by  two  of   the  arliitrators  without    notice  to 
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the  tliinl,  .uid  without  dissent  by  him  to  its  terms,  or  his  withdrawal  from  the 
reference, — secondly,  that  the  same  was  made  by  an  arbitrator  who  had  not  attended 
all  the  meetings, — thirdlj',  that  the  same  was  made  before  the  case  was  closed,  and 
without  affording  Jackson  an  opportunity  of  producing  his  witnesses, — fourthly,  that 
a  meeting  was  held  of  which  Jackson  had  no  notice, — fifthly,  that  Beck  and  his 
witnesses  were  examined  in  the  absence  of  Jackson,  and  w-ithout  his  being  allowed  to 
be  present, — sixthly,  that  there  was  an  excess  of  jurisdiction  in  giving  any  direction 
as  to  dividends.  The  motion  was  founded  upon  the  affidavits  of  Jackson  and  of 
Wardle  (one  of  the  arbitratoi's),  which  clearly  shewed  that  the  award  had  i)een  made 
by  Dobson  and  Watson  without  consulting  V\"ardle  or  giving  Jackson  an  opportunity 
to  produce  [699]  evidence  which  he  had  intimated  that  it  was  his  intention  to  offer. 

G.  Pollock  now  shewed  cause.  With  respect  to  the  last  ground  of  objection,  it  is 
one  which  might  very  well  have  been  urged  by  Beck,  if  he  were  moving  to  set  aside 
the  award  for  uncertainty  ;  but  it  hardly  lies  in  the  mouth  of  Jackson  to  object  that 
the  direction  as  to  the  mode  of  payment  was  not  within  the  compass  of  so  general 
a  reference  as  this.  [Cresswell,  .1.  Suppose  Alexander  objected,  and  Beck  did  not 
receive  the  561.  12s.  Id.,  would  Beck  be  concluded  to  that  extent  as  against  Jackson?] 
Clearly  he  would.  [Cresswell,  J.  It  seems  to  me  that  the  arbitrators  have  left  it 
altogether  uncertain  whether  they  meant  to  fix  Jackson  with  the  whole  amount  of 
1381.  17s.  5d.,  or  that  he  should  be  liable  only  for  the  balance,  and  that  that  balance 
and  the  prospect  of  obtaining  the  561.  12s.  Id.  from  the  dividend  should  be  taken  in 
satisfaction  of  the  whole.  The  circumstance  of  Beck's  agreeing  that  the  award  shall 
be  good  in  that  respect,  does  not  preclude  the  other  party  from  contending  that  it  is 
bad.]  The  award  specifically  mentions  the  sum  which  Jackson  is  to  pay.  [Crowder,  J. 
How  long  is  Jackson  to  be  left  in  doulit  as  to  whether  he  is  liable  foi  the  whole  sum 
awarded,  or  for  the  balance  only?]  It  is  submitted  he  could  never  be  called  upon 
under  this  award  to  pay  more  than  the  821.  5s.  4d.  [Crowder,  J.  I  doubt  that. 
Cresswell,  J.  This  difficult}'  may  probably  be  got  over  by  sending  the  matter  back 
to  the  arbitrators.]  All  the  other  objections  are  completely  answered  by  the  affidavits 
of  Beck,  of  his  attorney,  and  of  Wardle  ;  which  shew  that  ample  opportunity  was 
given  to  Jackson  to  produce  any  additional  evidence  he  might  have,  that  no  complaint 
was  ever  made  by  him  as  to  the  mode  in  which  the  proceedings  were  being  conducted, 
and  that  [700]  the  circumslance  of  the  award  having  been  made  by  Dobson  and 
Watson  only  was  owing  to  the  absence  of  \\'ardle  from  Newcastle  on  the  last  day  of 
the  extended  time  for  publication. 

Cress\\'ELL,  J.  I  find  the  rule  thus  stated  in  Russell  on  Arbitration,  p.  209, — 
speaking  of  the  duty  of  joint  arliitrators, — "  As  they  must  all  act,  so  must  they  all  act 
together.  They  must  each  be  present  at  every  meeting;  and  the  witnesses  and  the 
parties  must  be  examined  in  the  presence  of  them  all :  for,  the  parties  are  entitled  to 
have  recourse  to  the  arguments,  experience,  and  judgment  of  each  arbitrator  at  every 
stage  of  the  proceedings  brought  to  bear  on  the  minds  of  his  fellow-judges,  so  that  by 
eonferenee  thev  shall  mutually  assist  each  other  in  arriving  together  at  a  just  decision  : 
Pkws  v.  Middldm,  6  Q.  B.  S45  ;  Little  v.  Newtmi,  9  Dowl.  P.  C.  4.37,  2  M.  &  G.  351, 
2  Scott,  N.  R.  509  ;  Slahmrth  v.  Inns,  13  M.  &  W.  466,  2  D.  &  L.  428.  So  necessary 
is  it  that  the  arbitrators  .should  act  jointly,  that,  where  referees  in  the  ca.se  of  a  joint 
ai'bitration  agreed  to  cany  on  theii'  inquiries  apart,  and  to  examine  the  witnesses 
separately,  and,  if  they  concurred  in  the  result,  to  decide  accordingly, — it  was  laid 
down  by  the  court  that  such  a  course  of  proceeding  would  not  be  sanctioned  in  any 
instance,  but  that  an  award  made  on  facts  so  ascertained  would  be  set  aside  as  proeiu-ed 
by  'undue  means,'  .since  such  a  mode  of  examination  was  a  departure,  not  merely  from 
established  courses  of  proceduie,  but  from  natural  justice  :  Pines  v.  Middhton.  If  two 
arbitratoi's  meet  and  agree  on  the  terms  of  an  award,  though  they  afterwards,  when  it 
is  drawn  up,  fix  their  respective  signatures  to  it  at  different  times  and  different  places, 
the  court  of  Common  Pleas  seem  inclined  to  doubt  whether  they  would  hold  an  award 
void  for  the  objection  that  the  execution  ought  to  have  been  by  both  [701]  together : 
Little  V.  Newton.  But,  in  a  late  case, — Stalworth  v.  Inns, — the  court  of  Exchequer 
were  strongly  of  opinion  that  the  award  should  have  been  reduced  into  writing  by  the 
common  consent  of  the  arbitiators,  and  jointly  executed  by  them  ;  on  the  principle 
that  the  law  required  every  judicial  act  done  by  seveial  should  be  completed  in  the 
presence  of  each  other,  and  that,  in  the  case  of  arbitrators,  it  was  possible  that  at  the 
last  moment  one  might  change  his  opinion.     The  court  added  a  hope,  that,  having 
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had  this  intiimition  from  the  court,  arbiti ators  would  in  futmu  take  caio  that  the 
execution  of  the  award  should  be  joint." 

F.  Russell.  That  doctrine  has  since  received  confirmation  by  the  court  of  Queen's 
Bench  in  a  case  of  In  n;  Lord  and  Lord,  5  Ellis  &  B.  404,  where  Coleridge,  J.,  in 
delivering  the  judgment  of  the  court,  says  :  "It  is  now  clearly  established,  that  everv 
judicial  act  to  be  done  by  two  or  more,  must  be  completed  in  the  piesence  of  all  who 
do  it ;  foi-,  those  who  are  to  be  atlected  by  it  have  a  right  to  the  united  judgment  of 
all  up  to  the  very  last  moment.  In  Stalworth  v.  Inni<,  where  it  was  .sought  to  set  aside 
an  award  on  the  ground  that  the  two  arbitrators  had  executed  it  at  different  times 
and  places,  the  court  of  Exchequer  refused  to  do  so  because,  if  they  did,  there  could 
be  no  appeal  against  their  decision ;  but  they  intimated  that  they  would  grant  no 
attachment,  nor  make  any  order  for  payment  of  the  sum  awarded.  They  left  the 
party  to  bring  his  action,  expressing  a  hope  that,  the  strong  opinion  of  the  court  being 
known,  arbitrators  would  in  future  take  care  that  their  execution  was  joint.  It 
appeals  to  us  that  what  is  true  of  the  execution  of  the  award  by  arbitrators,  is  equally 
true  of  their  appointment  of  an  umpire:  this  is  a  judicial  act  of  the  last  importance 
to  the  parties  who  intiaist  them  with  the  absolute  power  [702]  of  constituting  the 
judge  who  is  to  decide  the  controversy  between  them,  aliout  whose  appointment  the 
arbitrators  may  (lifter  up  to  the  last  moment,  and  about  which  the  parties  have  a  right 
to  the  exei'cise  of  their  joint  judgment  up  to  its  entire  completion  "(«). 

Cresswell,  J.  I  think  it  is  impossible  to  get  over  this  objection.  The  rule  to 
set  aside  the  award  must  be  made  absolute. 

The  rest  of  the  court  concurring, 

Rule  absolute. 


O'Brien  v.  Sir  William  Henry  Don,  Bart.     Jan.  31, 1857. 

[S.  C.  26  L.  J.  C.  P.  96  ;   3  .Tur.  N.  S.  318  ;   .5  W.  R.  269.] 

The  defendant  was  arrested  on  a  ca.  sa.  upon  a  judgment  obtained  against  him  in  this 
court,  and  was  discharged  by  order  of  a  judge,  on  the  ground  that  he  had  at  the 
time  of  the  arrest  obtained  his  protection  from  process  under  a  Scotch  sequestration. 
Upon  a  motion  to  rescind  that  order,  and  for  leave  to  issue  another  ca.  sa.  : — Held, 
that  it  was  not  competent  to  this  court  to  inquire  into  the  trading  upon  which  the 
sequestration  was  founded, — although  fraud  was  suggested. 

In  the  year  18.50,  the  plaintiff  obtained  a  judgment  against  the  defendant  in  this 
court  for  9201.  is.  The  defendant  shortly  afterwards  went  to  reside  in  the  United 
States,  and  remained  there  until  some  time  in  the  year  18.5.5,  when  he  came  to  this 
country  for  about  three  weeks,  and  then  went  to  Germany,  where  he  continued  to 
reside  until  tiic  beginning  of  1856.  In  May  last,  he  went  to  Edinburgh  for  the 
pui-po.se  of  performing  as  an  actor  at  the  theatre  there,  where  he  presented  a  petition 
for  sequestration  to  the  Lord  Ordinary,  under  the  statutes  2  iV  .3  Vict.  c.  41,  and  16 
&  17  Vict.  c.  .53,  in  which  ])etition  he  was  described  as  a  "trader,  underwriter,  and 
dealer  in  stock."  A  se<|uestratiou  was  duly  awarded  upon  that  petition  on  the  .5th  of 
July,  and  a  warrant  of  [703]  piotection  granted  to  the  defendant  "against  arrest  or 
imprisonment  for  civil  debt,  until  the  meeting  of  the  creditors  for  the  election  of  a 
trustee."  A  meeting  of  the  defendant's  creditors  accordingly  took  place  on  the  25th 
of  <luly,  when  a  trustee  was  duly  elected  ;  and  at  that  meeting  the  defendant  made 
a  proposal  for  the  consideration  of  the  creditors  at  the  next  meeting,  of  4s.  in  the 
pound,  to  be  paid  in  three,  six,  and  twelve  months  ;  and  the  majority  in  number  and 
value  of  the  creditors  then  present  at  that  meeting  resolved  that  the  personal  protection 
of  the  defendant  ought  to  lie  renewed  for  one  j'ear  ;  and  a  renewal  of  his  iirotection 
was  accordingly  giant ed. 

On  the  29th  of  .Inly,  the  defendant  was  arrested  by  an  otticer  of  the  sheriff  of 
Lancashire,  under  a  ca.  .sa.  on  tlie  aliovc  judgment,  jiurporting  to  be  issued  by  the 
plainlilf  in  ]K^rson,  though  in  truth  issuc(l  l)y  a  clcik  of  Messrs.  Lewis  &  Lewis.  Tlie 
sherill' declining  to  discharge  the  defendant  out  of  custody,  upon  the  production  of  the 
proceedings  in  the  .sequestration  and  the  warrant  of  protection,  a  suuinions  was  tnken 

(a)  And  see  Pelvr.imi,  v.  Ayrc,  14  C.  B.  665. 

G.   I',  .will.-     ID 
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out  calling  upon  tlie  plaintiff  to  shew  cause  why  the  defendant  should  not  lie  discharged, 
which  summons  was  duly  served  at  the  office  of  Messrs.  Lewis  &  Lewis,  as  the  plaintiff's 
attorneys:  and  on  the  31st  Crowder,  J.,  "upon  hearing  counsel  for  the  defendant, 
and  the  attorneys  oi-  agents  for  the  sheriff  of  Lancashire,  and  upon  reading  the  several 
affidavits  of  the  defendant  and  J.  H.  Wilton,"  ordered  that  the  defendant  he  discharged 
inuiiediately  from  custody,  "  with  costs  to  be  paid  by  the  sheriff',  unless  the  sheriff' 
should  satisfactorily  answer  the  affidavit  of  J.  H.  Wilton  in  a  week  after  having  a 
copy  thereof."  On  the  22nd  of  August,  a  summons  was  obtained  to  rescind  that  order  : 
this  summons  came  on  for  healing  before  Bramwell,  B.,  on  the  29th,  and  was  b}'  him 
referred  to  the  court. 

[704]  Shee,  iSerjt,  in  Michaelmas  Term  last,  instructed  by  Messrs.  Lewis  &  Lewis 
as  attorneys  for  the  plaintiff',  obtained  a  rule  calling  upon  the  defendant  to  shew  cause 
why  the  order  of  Crowder,  J.,  should  not  be  set  aside,  and  why  the  plaintiff"  should 
not  be  at  liberty  to  issue  a  new  writ  of  ca.  sa.  against  the  defendant.  The  affidavits 
upon  which  the  rule  was  obtained  were  those  of  the  plaintiff  and  of  Mr.  J.  G.  Lewis. 
The  former  pledged  his  belief  that  the  secjuestration  was  founded  on  a  fraudulently 
alleged  trading,  and  was  obtained  for  the  purpose  of  protecting  the  defendant  fi'om 
arrest  at  his  suit,  and  not  with  the  intention  of  bona  fide  carrying  out  the  olijects 
thereof ;  that  he  (the  plaintiff')  had  been  acquainted  with  the  defendant  for  many 
years,  and  that  during  the  whole  of  such  period  the  defendant  never  was  a  trader ; 
and  that  the  debts  proved  under  the  sequestration  were  none  of  them  trade  debts,  but 
were  all  debts  due  to  private  personal  friends  of  the  defendant.  Mr.  Lewis's  affidavit 
stated  that,  on  the  summons  to  discharge  the  defendant  from  custody  being  served  at 
his  office,  it  was  returned  to  the  defendant's  attorneys  with  an  intimation,  that,  as  the 
ca.  sa.  was  sued  out  by  the  plaintiff'  in  person,  he  could  not  appear  to  the  summons  ; 
and  that  his  partner  and  himself  had  been  instructed  by  the  plaintiff'  to  appear  as  his 
attorneys  upon  this  application  since  the  .31st  of  July. 

Montague  Smith,  Q.  C,  now  shewed  cause  (a).  The  defendant  was  clearly  entitled 
to  be  discharged  from  custody  upon  the  production  of  the  warrant  of  pi-otection  : 
Jonoi  V.  Anstruthcr,  1  Exch.  867.  The  18th  section  of  the  2  &  3  Vict.  c.  41,  enacts 
"  that  the  warrant  granting  [705]  protection  or  liljeration,  or  a  copy  thereof  certified 
by  one  of  the  bill  chamber  clerks,  shall  protect  or  liberate  the  debtor  from  arrest  or 
imprisonment  in  Great  Britain  and  Ireland  and  Her  Majesty's  other  dominions,  for 
civil  deV>t  contracted  previous  to  the  date  of  sequestration  ;  but  such  warrant  of 
protection  or  liberation  shall  not  be  of  any  effect  against  the  execution  of  a  warrant  of 
ai'rest  or  imprisonment  in  meditatione  fuga^,  or  ad  factum  pr;ustandum,  or  for  any 
criminal  act."  The  affidavits  upon  which  this  rule  was  obtained  disclose  no  gi'ound 
upon  which  this  court  can  inquire  into  the  validity  of  the  protection  granted  to  the 
defendant.  [Williams,  J.  Suppose  an  application  were  made  to  discharge  a  partj' 
from  arrest  here,  on  the  ground  that  he  had  obtained  a  certificate  in  the  court  of 
bankruptcy,  would  it  be  any  answer  to  say  that  the  defendant  was  not  a  trader?] 
Clearly  not.  This  court  cannot  upon  a  motion  of  this  sort  try  the  validity  of  the 
proceedings  under  the  sequestration.  If  any  imposition  has  been  practised  upon  the 
Scotch  court,  the  remedy  must  be  sought  thei'e. 

Shee,  Serjt.,  in  support  of  the  rule.  The  grounds  of  this  motion  are,  that  the 
orde-  for  the  defendant's  discharge  from  custody  was  obtained  upon  an  ex  parte 
application,  and  without  notice  to  the  plaintiff ;  and  that  the  sequestration,  and  the 
consequent  protection,  were  fraudulently  obtained,  the  defendant  having  by  his  petition 
falsely  represented  himself  to  be  "  a  tradei',  underwriter,  and  holder  of  railway  and 
other  stock,  and  as  such  within  the  description  of  persons  whose  estates  might  be 
sequestered,  as  contained  in  the  2  it  3  Vict.  c.  41,"  when  in  point  of  fact  he  was  not 
and  never  had  been  a  trader  at  all.  First, — as  to  the  want  of  notice.  Messrs.  Lewis 
&  Lewis  not  being  the  plaintifl''s  attorneys  at  that  time,  the  summons  should  have 
been  served  upon  the  plaintiff'  himself.  [Smith  The  affidavits  shew  [706]  numerous 
communications  with  Messrs.  Lewis  &  Lewis,  in  which  they  wei'c  assumed  to  be,  and 
were  treated  as,  the  plaintiff''s  attorneys.  Cresswell,  J.  Is  there  not  an  objection  a 
little  higher  up  ?     Can  an  outlaw  issue  a  writ  in  person  ?]     Subsfamtially  the  outlawry 

(a)  It  appeared  by  the  affidavits  that  the  plaintiff  had  been  outlawed,  at  the  suit 
of  one  Ford,  on  the  24th  of  May,  LS4i) ;  and  that  the  outlawry  was  not  formally 
reversed  until  the  1.5th  of  October  last. 
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WHS  long  since  gone,  though  the  formal  entry  of  reversal  appeai-s  not  to  have  been 
made  until  the  15th  of  last  October.  [One  of  the  Messrs.  Lewis,  who  was  in  court, 
admitted  that  the  ca.  sa.  was  issued  by  his  clerk  with  his  sanction,  he  having  an  interest 
in  the  judgment.]  The  main  point  arises  upon  the  sequestration.  Although  the 
courts  of  this  country  give  full  faith  and  credence  to  the  judgment  or  adjudication  of 
a  foreign  court  of  competent  jurisdiction  ;  yet,  if  it  is  shewn  that  such  judgment  or 
adjudication  has  been  fraudulently  obtained  for  the  purpose  of  defeating  or  evading 
the  process  of  our  courts,  the  party  will  not  be  allowed  to  avail  himself  of  it.  The 
validity  of  a  foreign  judgment  may  always  l)e  inquired  into,  whei-e  fraud  is  suggested  : 
The  Baitk  of  Aii.-<tnihimi  v.  Ihmiiiiii,  9  C.  B.  661.  [Cresswell,  J.  That  is,  where  you 
are  seeking  to  enforce  it  hei'e.]  The  athdavits  upon  which  this  rule  was  obtained 
distinctly  allege  that  the  defendant  was  not  a  trader,  and  that  his  assumption  of 
trading  was  a  mere  sham  ;  and  he  makes  no  affidavit  in  answer.  [Cresswell,  J.  How 
can  we  iiK|uire  into  that  here  ?  In  the  case  of  Barroiv  v.  Poile,  1  B.  &  Ad.  629,  the 
after-acquired  goods  of  a  certificated  bankrupt  having  been  taken  in  execution  for  a 
debt  which  might  have  been  pioved  under  the  commission,  the  court,  on  motion,  set 
aside  the  fi.  fa.,  and  refii.sed  to  put  the  banki'iipt  to  an  audita  querela,  though  it  was 
stated  on  behalf  of  the  creditor  that  the  bankiuptc}'  was  collusive,  and  that,  in  an 
action  by  the  assignees,  a  jury  had  found  against  the  plaintiffs  as  to  the  fact  of  the 
trading.  Lord  Tenterden,  in  giving  judgment,  there  says, — "  It  is  expre.ssly  enacted 
by  the  12 1st  section  of  the  statute  [0  O.  4,  c.  16],  that  [707]  every  bankrupt  who 
shall  ha^'e  suri'endered  and  conformed  himself,  and  obtained  his  certificate,  shall  be 
discharged  from  all  debts  due  liy  him  when  he  became  bankrupt,  and  from  all 
demands  provcablc  under  the  commission.  This  judgment-debt  was  clearly  so  prove- 
able.  It  is  admitted,  that,  if  an  action  had  been  brought  on  this  judgment,  the 
defendant  might  have  pleaded  his  bankruptcy  and  given  the  certificate  in  evidence, 
and  that  the  certificate  would  have  been  conclusive  ;  and  also,  that,  if  he  had  been 
taken  in  execution  upon  the  judgment,  or  detained  in  prison  upon  it,  he  might  have 
been  discharged  by  a  judge  on  production  of  his  certificate,  in  which  case  also  it  would 
have  been  conclusive.  But  it  is  said  the  certificate  is  conclusive  in  these  cases  only. 
Whether  the  language  of  the  126th  section  is  sufficiently  general  to  include  the  present 
case  or  not,  does  not  .seem  to  me  to  be  very  material ;  it  points  out  the  course  of  proceed- 
ing in  particulai'  instances,  but  it  cannot  control  the  general  words  of  the  12 1st  section  ; 
and,  it  being  manifest  that  the  plaintill's  demand  is  one  which  might  have  been  proved 
under  the  commission,  I  think  we  should  not  give  effect  to  the  words  of  that  section, 
which  provides  that  the  bankrupt  obtaining  his  certificate  shall  be  discharged  from 
every  demand  proveablc  under  tlie  commission,  if  we  were  to  reject  the  present  appli- 
cation, and  put  the  defendant  to  th(!  course  which  has  been  suggested.  If  the  ccitifi- 
cate  could  be  brought  within  any  of  the  cases  specified  in  the  130th  section,  where 
it  is  declared  that  a  certificate,  if  obtained,  shall  be  void,  as  Ijy  gaming,  or  other  mis- 
conduct of  the  bankr\ipt,  the  question  would  be  very  different :  but  nothing  of  this 
kind  is  suggested  :  the  only  endeavour  here  is,  to  throw  a  doubt  upon  the  trading 
and  petitioning-creditor's  debt  "(a).]  [708]  It  must  be  confessed  that  there  woulil 
be  great  difficulty  in  distinguishing  that  c.-isc  from  the  present. 

CoCKiiiUN,  C.  J.  I  .im  of  opinion  that  this  rule  must  bo  discharged.  The  case 
of  Harrow  v.  I'oile  is  directly  in  point.  The  protection  granted  under  the  Scotch 
sequestration  act  2  cV  .3  Vict.  c.  41,  s.  18,  i.s  (juitc  analogous  to  the  certificate  under 
the  20.')th  section  of  oin-  Bankrupt  Act,  12  &  1.'5  Vict.  c.  106.  It  is  cleai'ly  established, 
that,  where  a  bankru]jt  has  obtained  his  certificate,  the  petitioning-creditor's  debt,  the 
trading,  or  the  act  of  liankruptcy,  cainiot  be  called  in  (piestion  in  a  proceeding  like 
this.  The  pi'incipio  is  the  same  as  applied  to  the  warrant  of  protection  granteil  under 
a  Scotch  sequestration. 

CHE.ss\VKLli,  J.  I  am  entirely  of  the  .same  opinion.  With  I'cspect  to  the  notice, 
I  think  Messrs.  Lewis  were  the  proper  jjcrsons  to  receive  notice  of  the  summons  for 

(a)  And  see  Penndl  v.  Bntkr,  18  C.  B.  209.  By  the  20th  section  of  the  17  *  18 
Vict.  c.  119,  it  is  enactcfl  th.at  a  trader  petitioin'ng  foi-  an  adjudication  of  l)anki'ui)tcv 
shall  foithwith  after  filing  his  petition,  and  before  adjudication,  make  it  ap[)car  to  the 
satisfaction  of  the  court  that  his  available  estate  is  sufficient  to  produce  ir)OI.  at  the 
least:  —  Held,  that  the  decision  of  the  court  of  bankruptcy  as  to  v:duc  is  cdnclusive. 
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the  defendant's  discharge  from  custody.     Although  they  might  not  stiictly  speaking 
Le  his  attorneys,  they  clearly  were  his  agents  for  that  purpose. 

The  rest  of  the  court  concurring, 

Kule  discharged,  with  costs. 

[709]     CuMBERLEGE  AND  Anothek  V.  Henry  Lawson.     Jan.  2.3,  1857. 

[S.  C.  26  L.  J.  C.  P.  120;  5  W.  R.  237.] 

To  a  declaration  upon  an  indenture,  described  as  made  between  R.  G.,  of  the  first  part, 
the  defendant  and  one  T.  L.  of  the  second  part,  and  the  plaintiff's  of  the  third  part, 
whereby  the  defendant  and  T.  L.  jointly  and  severally  covenanted  with  the  plaintiffs 
for  the  payment  by  R.  G.  of  certain  annual  premiums, — the  defendant  (setting  out 
the  indenture  in  haic  verba,  shewing  that  it  was  made  between  R.  G.  of  the  first 
part,  the  defendant  and  T.  L.  and  one  Pearce  of  the  second  part,  and  the  plaintiffs 
of  the  third  part),  pleaded  "  that  the  saifl  indenture  was  made  and  executed  by  him, 
in  the  faith  that  Pearce  should  join  therein  or  execute  the  same,  and  that  Pearce 
ue\er  did  join  therein  or  execute  the  same  ; " — Held,  bad,  it  not  appearing  that 
the  defendant's  execution  of  the  deed  was  upon  condition  that  his  execution 
thereof  should  be  \o\A,  if  the  deed  was  not  executed  by  Pearce,  the  other  co-surety. 
The  plaintifl's  replied,  "on  equitable  grounds,"  that,  after  the  making  and  executing 
of  the  indenture  in  the  plea  mentioned  by  the  defendant  and  R.  G.  and  T.  L., 
and  before  the  time  for  payment  of  the  instalments  had  arrived,  K.  G.,  the 
defendant,  and  T.  L.,  having  notice  that  Pearce  had  not  joined  in  nor  executed 
the  indenture,  bj'  a  note  in  writing  consented  and  agreed  that  they  would  be  liable 
upon  the  indenture,  and  that  their  execution  thereof  should  be  valid  and  binding 
upon  them  although  Pearce  had  not  executed  it;  and  that  the  plaintitt's  relied 
and  acted  upon  such  consent  and  agreement : — t^uiere,  whether  the  replication  shewed 
any  equitable  answer  to  the  plea,  if  well  pleaded  ? 

The  declaration  stated,  that,  on  the  7th  of  February',  1844,  by  a  certain  indenture 
made  Ijetween  one  Robert  Goodwin  of  the  first  part,  and  the  defendant  and  one 
Thomas  Lawson  of  the  second  part,  and  the  plaintifts  and  Sir  G.  W.  Prescott,  Bart., 
since  deceased,  of  the  third  part, — after  reciting  that  the  said  Robert  Goodwin  had 
effected  a  policy  of  assurance  on  his  own  life  in  the  Anchor  Life- Assurance  Company, 
whereliy  the  funds  and  other  propeity  of  the  said  company  were  charged  with  and 
rendered  subject  and  liable  to  the  payment  to  the  executors,  administrators,  or  assigns 
of  the  said  Robert  Goodwin,  of  the  sum  of  6001.,  within  three  months  after  satis- 
factory proof  of  his  decease,  subject  to  the  payment  of  the  animal  premium  and  to 
the  provisions  in  the  said  policj^  expressed  ;  and  reciting  that  the  said  Robert  Goodwin 
had  agreed  with  the  plaintiffs  and  the  said  Sir  G.  W.  Prescott  for  the  loan  of  851., 
on  the  security  of  an  assignment  of  the  said  policy,  and  the  joint  and  several  cove- 
nants of  the  said  Robert  Goodwin  and  the  defendant  and  the  said  Thomas  Lawson, — • 
it  was  witnessed,  that,  in  consideration  of  the  sum  of  851.  paid  to  [710]  the  said 
Robert  Goodwin  Ijy  the  plaintiffs  and  the  said  Sir  G.  W.  Prescott,  he  the  said  Robert 
Goodwin  did  thereby  assign  unto  the  plaintiffs  and  the  said  Sir  G.  W.  Prescott  the 
said  recited  policy,  and  the  moneys  thereby  assured,  and  all  bonuses,  benetit,  and 
advantage  to  be  liad  or  received  therefrom,  to  have,  hold,  receive,  and  take  the  said 
policy,  moueys,  and  premises  unto  the  plaintiffs,  subject  to  the  proviso  thereinafter 
contained,  that  is  to  say,  pi'ovided  always,  that,  in  case  the  said  Robert  Goodwin,  his 
heirs  executors,  or  administiators,  should  pay  to  the  plaintiffs  and  the  said  Sir  G.  W. 
Prescott,  their  executors,  administrators,  or  assigns,  the  said  principal  sum  of  851., 
by  equal  quarterly  payments  of  71.  10s.  on  each  succeeding  7th  of  May,  7th  of  August, 
7th  of  November,  and  7th  of  February,  until  the  whole  of  the  said  principal  sum 
should  be  paid,  together  with  interest  at  51.  per  cent,  per  annum  on  so  much  of  the 
said  principal  sum  as  should  from  time  to  time  remain  unpaid, — the  first  of  such 
instalments  to  be  paid  on  the  7th  of  May  then  next, — then  and  in  that  case,  and 
the  covenants  thereinafter  contained  being  fully  performed,  the  said  indenture  and 
the  assignment  thereb}'  made  should  be  mill  and  void  ;  and  the  defendant  did  thereby 
covenant  with  the  plaintiti's  and  the  said  Sir  G.  ^V.  Prescott,  that  they  the  said 
liobert  Goodwin  and  the  defendant  and  the  said  Thomas  Lawson,  or  some  or  one  of 
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them,  or  tlii'ir  or  soidc  oi-  one  of  their  executors  or  admiiiistriitors,  woulrl  pay  to 
the  plaintiffs  and  the  said  Sir  G.  W.  Prescott,  their  executors,  administratois,  or 
assigns,  the  said  instilments  and  interest  on  tlie  several  days  and  times  aforesaid, 
and  that,  if  default  should  be  made  in  payment  of  any  or  either  of  the  said  instal- 
ments and  interest,  or  any  part  thereof  as  aforesaid,  then  that  they  the  said 
Hobeit  Goodwin  and  the  defendant  and  the  said  Thomas  Lawson,  or  some  or 
one  of  them,  their  or  some  or  one  of  their  executors  or  administrators,  would 
[711]  pay  to  the  plaintiffs  anfl  the  said  Sir  G.  W.  i'rescott,  their  executors,  adminis- 
trators, or  assigns,  upon  re(|uest,  the  whole  of  the  said  pi-ineipal  sum  and  interest,  or 
so  nuicli  thereof  as  should  remain  unpaid  ;  and  did  further  covenant  that  they  the 
said  Hoix-rt  (Joodwin  and  the  defendant  and  (he  said  Thomas  J^awson,  or  some  or  one 
of  them,  their  or  some  or  one  of  their  executors  or  administrators,  would,  fiom  time 
to  time  during  the  life  of  the  said  Kobert  Goodwin,  until  all  moneys  secured  by  the 
said  indenture  should  be  fully  paid  and  satisfied,  pay  the  premiums,  duty,  and  expenses 
which  ought  to  l)e  paid  for  keeping  the  s;ud  policy  on  foot,  or  for  ellecting  and  keeping 
on  foot  any  renewed  or  substituted  policy  ;  That  the  said  Robert  Goodwin  and  the 
defendant  and  the  said  Thomas  Tjawson  had  not,  nor  had  any  or  either  of  them,  paid 
the  said  sum  of  )^5I.,  or  any  part  thereof,  or  any  interest  on  the  stime,  or  any  part 
thereof,  and  the  whole  of  the  said  principal  sum,  and  all  such  intei-est  as  aforesaid 
respectively  remained  and  were  wholly  due  and  unpaid,  contrary  to  the  covenant  of 
the  defendant  in  that  behalf:  That,  although  all  the  moneys  secured  by  the  said 
indenture  had  not  been  fully  paid  and  satisfied,  and  although  in  the  life-time  of  the 
said  Iioliert  G(jodwin  a  certain  premium,  to  wit,  the  sum  of  141.  12s.,  was  forgotten 
and  ought  to  have  been  paid  for  keeping  the  said  policy  on  foot,  the  said  Robert 
(Toodwin  and  the  defendant  and  the  said  Thomas  Lawson  did  not,  nor  did  any  of 
them,  pay  the  .said  premium,  or  any  pait  thereof,  but  default  was  made  in  the  payment 
thereof,  (contrary  to  the  said  covenant  of  the  defendant  in  that  behalf :  And  that,  by 
reason  of  the  premises,  the  plaintiffs  and  the  said  Sii-  G.  W.  Prescott  were  entitled  to 
receive  the  amount  of  the  said  last-mentioned  premium,  but  the  said  Rol)ort  (Joodwin 
and  the  defendant  and  the  said  Thomas  Lawson  had  not  nor  had  either  of  them  paid 
the  same,  or  any  part  thereof,  but  the  same  remained  and  was  wholly  due  [712] 
anrl  unpaid,  contraiy  to  the  defendant's  covenant  in  that  Ixilialf :  And  the  plaiiitill' 
claimed  L'OOl. 

Second  plea,  that  the  indenture  in  th(!  declaration  mentioned  was  and  is  in  the 
words  and  tiguies  following, — "  This  indenture,  made  the  seventh  day  of  Feliruary, 
1844,  between  Robert  (loodwin,  of,  itc.  (who  is  hei'einafter  for  the  sake  of  brevity 
stylcfl  'the  said  borrower'),  of  the  first  pait,  lleniy  Lawson,  of,  &c.,  Thomas  Lawson, 
of,  ite.,  and  Joseph  Pcarce,  of,  ite.  (sureties  of  the  borrower),  of  the  second  part,  and 
Nathaniel  Cumberlege,  of,  &c.,  Sir  G.  W.  Prescott,  of,  &c.,  and  Edward  Baylis,  of, 
i^'c,  of  the  third  j)art :  Whereas,  by  a  policy  of  assurance  of  the  Anchor  Life-Assurancc 
Company,  dated  the  6th  of  .hily  1843,  and  numbered  275,  the  funds  and  other 
property  of  the  said  company  are  charged  with  and  rendered  sul>ject  and  liable  to 
the  payment  to  the  executois,  administrators,  or  assigns  of  the  said  borrower  of  OOOI. 
within  three  months  after  satisfactory  proof  of  his  decease,  subject  to  the  ])ayment 
of  the  annual  ])remium  and  to  the  provisions  in  the  .said  policy  expiessed  :  And 
whereas  the  said  boi'rowei-  hath  agreed  with  the  said  parties  hereto  of  the  third  part, 
for  the  loan  of  ^')\.  on  the  security  of  an  assignnuMit  of  the  said  jjolicy,  anil  joint  and 
several  covenants  of  the  said  borrowers  and  of  the  parties  hereto  of  the  second  part 
hereinaftei-  contained  :  Now  this  indenture  witnesseth,  that,  in  consideration  of  the 
sum  of  8.')1.  to  the  said  borrower  paid  by  the  said  ])arties  hereto  of  the  third  part 
immediately  before  the  execution  of  these  presents,  the  receipt  whereof  the  said  borrower 
doth  hereby  acknowledge,  the  .said  l)orrower  doth  by  these  presents  grant,  bargain, 
sell,  assign,  and  transfer  unto  the  said  parties  hereto  of  the  third  part,  their  executors, 
administratois  and  assigiis,all  that  the  said  recited  [)oliey,and  the  money  thei-eliyassiu-ed, 
and  all  bonuses,  benefit,  and  ad\.uitage  to  In'  had  nr  received  therefrom,  to  have,  hold, 
receive,  and  take  the  said  ]K)li<'y,  moneys,  [713]  and  ])iemises,  unto  the  said  parties 
hereto  of  tlic  third  ])art,  their  executors,  administrators,  and  assigns,  subject  never- 
theless to  the  ])roviso  hereinaftei-  eontaiiie<l  :  And  the  said  borrower  doth  hcrel)y 
irrevocably  constitute  and  apjioint  the  said  i)artics  hereto  of  the  third  jiart,  their 
executors,  administrators,  and  assigns,  to  be  the  altni-neys  .-ind  attorney  of  the  said 
liorrowcr,  his  executors  and  .idiuinistrators,  ami   .at    his  or  their  costs  and  charges  to 
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ask,  demand,  sue  for,  reco\er,  retain,  and  receive  of  and  from  the  said  company,  and 
all  other  persons  who  may  pay  the  same,  all  and  eveiy  sum  and  sums  of  money  which 
shall  become  payable  by  virtue  of  the  said  policy,  and  to  give  sufficient  receipts  and 
discharges  for  the  same,  and  generally  to  do,  execute,  and  perform  any  other  act,  deed, 
matter,  or  thing  whatsoever  relative  to  the  premises,  as  fully  to  all  intents  and  purposes 
as  the  said  borrower,  his  executors  or  administrators,  might  or  could  do  in  his  or  their 
own  proper  person  or  persons ;  and  \vhatsoe\'er  the  said  attorneys  or  attorney  shall 
lawfully  do  or  cause  to  be  done  in  or  about  the  premises  the  said  borrower  doth  hereb}', 
for  himself,  his  heirs,  executors,  and  administrators,  covenant  with  the  said  parties 
hereto  of  the  third  part,  their  executors,  administrators,  and  assigns,  that  he  the  said 
borrower,  his  executors  or  administrators,  will  allow  and  confii'm  :  And  the  said 
borrower  doth  declare  that  the  person  or  persons,  company  or  companies,  paying  to 
the  said  attorneys  or  attorney  any  sum  or  sums  of  money  on  accoiuit  of  the  said 
policy,  shall  be  exempt  from  all  liability  of  seeing  to  the  application  thereof,  and  shall 
not  be  concerned  to  inquire  oi'  take  notice  whether  default  has  been  made  in  payment 
of  the  moneys  and  interest  hereby  secured,  or  whether  the  said  moneys  or  interest, 
or  any  part  thereof,  still  remain  due  or  unpaid  :  Provided  always,  that,  in  case  the 
said  borrower,  his  heirs,  executors,  or  administrators,  shall  pay  unto  the  saiil  parties 
hereto  of  the  third  part,  their  exe-[714]-cutors,  administiators,  or  assigns,  the  said 
principal  sum  of  Sol.  by  equal  quarterly  instalments  of  71.  10s.  each,  on  each  succeeding 
7th  of  May,  7th  of  August,  7th  of  November,  and  7th  of  February,  until  the  whole 
of  the  said  principal  sum  shall  be  paid,  together  with  interest  at  five  per  cent  per 
annum  on  so  much  of  the  said  principal  sum  as  shall  from  time  to  time  remain  unpaid, 
— the  first  of  such  instalments  to  be  paid  on  the  7th  of  May  next, — then  and  in  that 
case  (and  the  covenants  hereinafter  contained  being  full)'  performed)  these  presents, 
and  the  assignment  hereby  made,  shall  be  null  and  void  ;  And  the  said  borrowei-  and 
the  said  parties  hereto  of  the  second  part,  do  heieby,  for  themselves,  their  heirs, 
executors,  and  administrators,  jointly  and  severally  covenant  with  the  said  parties 
hereto  of  the  third  part,  their  executors,  administrators,  and  assigns,  that  they  the 
said  parties  hereto  of  the  first  and  second  parts,  or  some  or  one  of  them,  their  or  some 
or  one  of  their  executors  or  administrators,  will  pay  to  the  .said  parties  hereto  of  the 
third  part,  their  executors,  administrators,  or  assigns,  the  .said  instalments  and  interest 
on  the  several  days  and  times  aforesaid  ;  and  that,  if  default  shall  be  made  in  payment 
of  any  or  either  of  the  said  instalments  and  interest,  or  any  part  thereof,  as  aforesaid, 
then  that  they  the  said  parties  hereto  of  the  first  and  second  parts,  or  some  or  one 
of  them,  their  or  some  or  one  of  tlieir  executors  or  administrators,  will  pay  to  the 
said  parties  hereto  of  the  third  part,  their  executors,  administrators,  oi-  assigns,  upon 
request,  the  whole  of  the  said  principal  sum  and  interest,  or  so  much  thereof  as  shall 
remain  unpaid  ;  and  do  further  covenant,  in  manner  aforesaid,  that  they  the  said 
parties  hereto  of  the  first  and  second  part.s,  or  some  or  one  of  them,  their  or  some  or 
one  of  their  executors  or  administrators,  will  from  time  to  time  during  the  life  of  the 
.said  borrower,  until  all  moneys  secui'ed  by  these  presents  shall  be  fully  [715]  paid 
and  satisfied,  pay  the  premiums,  duty,  and  expenses  which  ought  to  be  paid  for 
keeping  the  said  policy  on  foot,  or  for  effecting  and  keeping  on  foot  any  renewed 
or  substituted  policy ;  and  that,  in  case  default  shall  be  made  in  payment  of  any  such 
annual  paj'ments,  duty,  oi'  expenses,  it  shall  be  lawful  for  the  said  parties  hereto  of 
the  third  part,  their  executors,  administrators,  and  assigns,  from  time  to  time,  so  long 
as  any  money  shall  remain  secui'cd  b^'  these  presents,  to  keep  on  foot  such  assurance 
as  aforesaid,  and,  in  case  of  the  forieitare  oi-  determination  of  the  said  policy,  to  renew 
the  same  policy,  or  effect  a  substituted  policy  with  the  said  company  for  the  like 
amount  upon  the  life  of  the  said  borrower,  and  to  pay  oi-  retain  the  premiums  and 
other  expenses  thereon  ;  and  that  the  said  parties  hereto  of  the  first  and  second  parts, 
or  some  or  one  of  them,  their  or  some  or  one  of  their  executors  or  administrators,  will, 
upon  request,  pay  unto  the  said  parties  hereto  of  the  third  part,  their  executors, 
administrators,  or  assigns,  all  such  money  as  they  or  he  shall  expend  in  or  about,  or 
be  reasonably  entitled  to  receive  or  retain  for  or  in  respect  of  keeping  on  foot  such 
assurance  as  aforesaid,  or  for  or  in  respect  of  renewing  the  same  policy  or  efi'ecting 
any  such  substituted  policy  as  aforesaid,  with  interest  thereon  after  the  rate  of  51. 
for  every  1001.  by  the  year ;  and  the  said  policy  or  such  substituted  policj^  shall  be 
a  security  for  the  repayment  of  the  same  sums  and  interest  in  addition  to  the  said 
sum  of  money  herein'  secured  as  aforesaid,  and  the  interest  thereof,  and  the  costs, 
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chai'ges,  and  expenses  occasioned  by  the  non-payment  thereof ;  but  so,  nevertheless, 
that  the  total  amount  of  principal  money  to  be  ultimately  recoverable  under  these 
presents  shall  not  exceed  the  sum  of  L'UOl.  ;  and  also  that  the  said  liorrowei'  will  not 
do  any  act,  or  commit  any  default  whatsoever,  by  means  of  which  the  said  recited 
policy,  or  any  substituted  policy,  shall  be  impeached  or  become  [716]  void  or  voidable, 
or  by  I'ca.son  whereof  any  higher  rate  of  premium  may  become  payable  thereon  :  and, 
further,  that,  in  case  the  said  borrower  shall  happen  to  go  to  reside  beyond  the  seas, 
or  become  bankrupt  or  insolvent,  or  be  unable  to  meet  his  engagements  with  his 
creditors,  or  in  case  each  or  cither  of  them  the  said  parties  hereto  of  the  second  part, 
or  any  other  surety  to  be  substituted  as  hereinafter  mentioned,  shall  happen  to  die, 
or  go  to  reside  beyond  the  seas,  or  become  bankiupt  or  insolvent,  or  unable  to  meet 
his  engagements  with  his  creditors,  before  the  whole  of  the  moneys  and  interest 
intended  to  be  hereby  secured  shall  be  paid,  then,  if  the  said  borrower  shall  not  at 
his  own  costs,  within  twenty -eight  days  next  after  the  happening  of  either  of  the  said 
events,  from  time  to  time  as  often  as  the  case  shall  happen,  procure  some  responsible 
person,  to  be  approved  of  by  the  said  parties  hereto  of  the  third  part,  their  executors, 
administrators,  or  assigns,  as  a  sulistitute  for  each  such  person  as  shall  so  die,  go  to 
reside  beyond  the  seas,  become  bankrupt  or  insolvent,  or  unable  to  meet  his  engage- 
ments with  his  creditors  as  aforesaid,  to  enter  into  a  bond  in  a  sufficient  penalty,  or 
deed  of  covenant,  at  the  option  of  the  said  parties  hereto  of  the  third  part,  theii- 
executoi's,  administiators,  or  assigns,  for  securing  the  payment  to  them  of  the  said 
principal  sum  hereby  secured,  and  the  interest  thereof,  or  so  much  thereof  as  shall 
remain  unpaid,  and  also  the  payment  of  such  premiums,  duty,  and  expenses  as  afore- 
said, with  interest,  in  manner  hereinafter  mentioned,  so  that  the  said  principal  money, 
premiums,  and  interest  respectively  may  always  be  secured  by  bond  or  covenant  to 
the  satisfaction  of  the  said  parties  hereto  of  the  third  part,  their  executors,  administra- 
tors, or  assigns  ;  or  if  the  said  parties  hereto  of  the  first  and  second  parts,  their  executors 
or  adniinist  rators,  or  any  sta-etv  or  sureties  to  be  suljstituted  as  aforesaid,  or  any  or  either 
of  them,  shall,  not  at  all  [717]  times,  so  long  as  any  money  shall  remain  due  ont  his 
security,  duly  pay  all  the  premiums,  duty,  and  other  expenses  for  keeping  on  foot  the 
aforesaid  policy,  or  an\'  substituted  policy  for  the  time  being  in  force,  as  and  when 
the  same  ought  to  be  paid  ;  or  if  the  said  l>orrower  shall  do  any  act,  or  conmiit  any 
default,  by  means  of  which  an\'  such  policy  shall  become  lial)le  to  be  impeached  or 
void  or  voidable,  or  any  additional  rate  of  premium  l)ecome  payable  thereon  ;  then 
that  they  the  said  parties  hereto  of  the  first  and  second  parts,  or  some  or  one  of  them, 
their  or  some  or  one  of  their  executors  or  administrators,  will  pay  to  the  said  parties 
hereto  of  the  third  part,  their  executors,  administrators,  or  assigns,  upon  request,  the 
whole  of  the  said  princ'ipal  sum  and  interest,  or  so  much  thereof  as  siiall  remain  unpaid. 
In  witness,  &c." 

Averment,  that  the  said  indenture  was  made  anfl  executed  by  him  the  defendant 
in  the  faith  that  the  .said  Joseph  I'earcc  should  join  therein  and  execute  the  same,  and 
that  the  said  .Joseph  I'cai-ce  never  did  join  tiierein  or  execute  the  same. 

To  this  pl(!a  the  plaintitl'  rei)licd,  on  eipiitablc  grountls,  that,  after  llie  making  .and 
executing  of  the  .said  indenture  in  the  plea  mentioned,  l)y  tiie  defendant  and  the  said 
Kobei't  (loodwin  and  Thomas  Lawson,  and  before  the  time  for  payment  of  ;uiy  of  the 
said  instalments  or  sums  of  money  pursuant  to  the  said  indenture  had  arrived,  the 
said  Kobert  Goodwin  and  the  defendant  and  the  said  Thomas  Lawson,  having  notice 
that  the  said  Joseph  Pearce  had  not  joined  in  nor  executed  the  said  indenture,  did, 
by  a  certain  note  in  writing  signed  by  them  respectively,  consent  and  agree  with  the 
plaintirt's,  that  they  the  said  liobert  (Joodwin  and  the  defendant,  and  the  said  Thomas 
Lawson,  would  be  liable  upon  the  .said  indenture,  and  that  their  execution  thereof 
should  stand  good  and  lie  valid  and  binding  ujion  them,  al  [718]-tluiugli  the  .said 
Joseph  I'earce  had  not  executed  the  .s.aid  indenture;  and  the  pl.iint ill's,  relying  upon 
the  said  consent  and  agr(!cment,  did  give  time  for  payment  of  the  saicl  sum  of  !^")l. 
according  to  the  form  and  cll'ect  of  the  .said  indenture. 

The  jilaintiU's  also  dcnunred  to  the  second  plea,  tiie  [wint  marked  in  the  m.ugin 
being,  "One  of  the  matteis  of  law  intended  to  be  ai'gued  (jn  this  demurrer  is,  th.it 
it  does  not  appear  that  the  defendant's  execution  of  the  indcnt\n-e  was  upon  condition 
that  his  execution  of  the  said  indenture  should  lie  void  if  the  deed  w.as  not  executeil 
by  the  said  Joseph   I'earce,  nor  does  it  appeal'  that  the  rhfcndant  would  not  have 
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executed  the  same  if  he  had  known  that  the  said  Joseph  Pearce  would  not  join  in  the 
execution  thereof."     Joinder. 

The  defendant  deniuired  to  the  replication,  the  ground  stated  in  the  margin 
being, — "One  of  the  points  of  law  intended  to  be  argued  is,  that  the  replication 
discloses  no  consideration  for  the  agreement,  and  that  such  an  agreement  would  not 
make  the  deed  valid."     Joinder. 

Hindmarch,  for  the  plaintiff.  The  plea  is  bad.  The  averment  is,  that  the  defen- 
dant made  and  executed  the  deed  (which  imports  delivery)  in  the  faith  that  Pearce 
should  join  therein  and  execute  the  same, — that  is,  with  an  expectation  in  his  own 
mind  that  Pearce  would  execute  it  afterwai-ds.  It  cannot  be  put  higher  than  an 
execution  and  delivery  of  a  deed  as  an  escrow.  [Cresswell,  J.  A  deed  cannot  be 
delivered  as  an  escrow  to  the  party  himself.]  Clearly  not.  The  doctrine  on  this 
subject  will  be  found  in  Co.  Litt.  36  a., — "  If  a  man  deliver  a  writing  sealed  to  the 
party  to  whom  it  is  made,  as  an  escrow,  to  be  his  deed  upon  certain  conditions,  &c., 
this  is  an  al)solute  delivery  of  the  deed,  being  made  to  the  party  himself  ;  for,  the 
delivery  is  sufficient,  without  speaking  of  any  words  (otherwise,  a  man  that  is  mute 
[719]  could  not  deliver  a  deed),  and  ti'adition  is  only  requisite,  and  then  when  the 
words  aie  contrary  to  the  act  which  is  the  deli\erv,  the  words  are  of  none  effect,  non 
quod  dictum  est,  sed  quod  factum  est  inspicitur.  And  hereof  though  there  hath  been 
variety  of  opinions,  j^et  is  the  law  now  settled  agreeable  to  judgments  in  former  times  ; 
and  so  it  was  resolved  by  the  whole  Court  of  Common  Pleas.  But  it  may  be  delivered 
to  a  stranger  as  an  esciow,  &c.,  because  the  bare  act  of  delivery  to  him  without  words 
worketh  nothing."  So,  in  Sheppard's  Touchstone,  58,  it  is  said  :  "The  delivery  of  a 
deed  as  an  escrow  is  said  to  be  where  one  doth  make  and  seal  a  deed  and  deliver  it 
unto  a  stranger  until  certain  conditions  be  performed,  and  then  to  be  delivered  to  him 
to  whom  the  deed  is  made,  to  take  effect  as  his  deed.  And  so  a  man  may  deliver  a 
deed,  and  such  a  delivery  is  good.  But  in  this  case  two  conditions  must  be  heeded, — 
1,  that  the  form  of  words  used  in  the  delivery  of  a  deed  in  this  manner  be  apt  and 
proper, — "2,  that  the  deed  be  delivered  to  one  that  is  a  stranger  to  it,  and  not  to  the 
party  himself  to  whom  it  is  made.  The  words,  therefore,  that  are  used  in  the  delivery 
must  he  after  this  manner  :  '  I  deliver  this  to  j'ou  as  an  escrow,  to  deliver  to  the  party 
as  my  deed,  upon  condition  that  he  do  deliver  to  you  201.  for  me,  or  upon  condition 
that  he  deliver  up  the  old  bond  he  hath  of  mine  for  the  same  money,  or  as  the  case 
is.'  Or  else  it  must  be  thus, — '  I  deliver  this  as  an  escrow  to  you,  to  keep  luitil  such 
a  day,  &c.,  upon  condition,  that,  if  before  that  day  he  to  whom  the  escrow  is  made 
shall  pay  me  101.,  or  give  to  me  a  horse,  or  infeoff  me  of  the  manor  of  Dale,  or  perform 
any  other  condition  ;  that  then  3'ou  shall  deliver  this  escrow  to  him  as  my  deed.' 
For,  if  when  I  shall  deli\er  the  deed  to  the  stranger,  I  shall  use  these  or  the  like 
words, — '  I  deliver  this  to  you  as  my  deed,  and  that  \'ou  shall  deliver  it  to  the  party 
upon  certain  conditions ; '  or,  '  I  deliver  this  to  you  as  my  deed,  to  [720]  deliver  to 
him  to  whom  it  is  made  when  he  comes  to  London:'  in  these  cases,  the  deed  doth 
tcike  effect  presently,  and  the  party  is  not  bound  to  perform  any  of  the  conditions. 
So,  it  must  be  delivered  to  a  stranger ;  for,  if  I  seal  my  deed  and  deliver  it  to  the 
party  himself  to  whom  it  is  made,  as  an  escrow,  upon  certain  conditions,  i^'c,  in  this 
case,  let  the  form  of  the  woids  be  what  it  will,  the  delivery  is  absolute,  and  the  deed 
shall  take  effect  as  his  deed  presently,  and  the  party  is  not  bound  to  perform  the 
conditions  :  for,  '  in  traditionibus  chartarum,  non  quod  dictum,  sed  quod  factum  est 
inspicitur.'"  So,  in  Thoroughjood' »  case,  9  Co.  Kep.  137,  "it  was  resolved  that  the 
actual  delivery  of  a  writing  sealed  to  the  party,  without  any  words,  is  a  good  delivery  ; 
for,  in  traditionibus  .scriptorum,  non  quod  dictum  est,  sed  quod  gestum  est  inspicitur : 
but  here  he  saith,  'I  deliver  this  writing  to  you,'  which  clearly  is  sufficient,  although 
he  doth  not  say,  as  his  deed,  or  as  his  act.  And  therefore,  if  A.  makes  a  writing  to 
B.,  and  seals  it,  and  delivers  it  to  B.  as  an  escrow,  to  take  effect  as  his  deed  when 
certain  conditions  are  performed,  it  has  been  adjudged  to  be  immediately  his  deed, 
for,  the  law  respects  the  deli\'ery  to  the  party  himself,  and  rejects  the  words  which 
will  make  the  express  deli\ery  to  the  party  upon  the  matter  no  delivery."  For  the 
purpose  of  this  issue,  the  execution  of  the  dee<l  is  admitted.  Home  v.  L'amsdaJe, 
9  M.  &  W.  329,  is  also  a  distinct  authority  to  shew  that  the  plea  affords  no  answer 
to  the  covenant  which  the  defendant  has  entered  into.  There,  to  a  declaration  stating 
that  T.  was  the  lessee  of  certain  tolls,  and  that  S.  and  the  defendant  agreed  to  join 
with  T.  in  a  bond  conditioned  for  payment  of  the  rent  under  the  lease,  and  alleging 
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as  ii  breach  that  the  defendant  refused  to  join  T.  in  the  bond, — the  defendant  pleaded, 
first,  that,  at  the  time  of  tendering  the  bond  to  him,  >S.  had  not  executed  the  same, 
nor  was  he  present  ready  to  execute  it  jointly  [721]  with  the  defendant,  secondly, 
that  S.  died  before  the  commencement  of  the  suit,  and  that  befoie  his  death  the  bond 
was  not  tendered  to  the  defendant  for  execution,  nor  was  he  re([uested  to  execute  it : 
and  it  was  held  that  the  pleas  were  bad.  "  What  the  flefendant  undeitook,"  said 
Aldersoii,  B.,  "  was,  to  join  with  Taylor  in  the  bond.  I'he  onl}'  condition  pi'ecedent 
was,  the  execution  of  the  bond  by  Taylor.  He  has  executed  it,  but  the  defendant 
refuses  to  do  so.  I  think  he  has  no  right  so  to  lefuse  :  it  is  no  part  of  the  agreement 
that  he  shall  join  with  the  other  surety  in  the  execution."  .So,  here,  the  execution  of 
the  deed  by  Pearce,  the  co-surety,  was  not  a  condition  precedent  to  the  covenantee's 
right  to  put  the  deed  in  suit  against  the  defendant.  Then,  as  to  the  replication, — 
although  it  professes  in  its  commencement  to  be  an  answer  to  the  plea  upon  equitable 
grounds,  that  will  not  prevent  its  enuring  as  a  legal  answer,  if  it  may  do  so.  By  the 
85th  section  of  the  Common  Law  Procedure  Act,  18.54,  a  ploa  or  replication  is  to 
have  no  effect  as  a  plea  or  a  replication  on  equitable  grounds,  unless  it  is  stated  to  be 
so  pleaded  :  but  the  statute  contains  nothing  to  prevent  or  destroy  its  operation  as  a 
legal  answer.  [Cresswell,  J.  It  may  be  so  :  but  the  result  will  lie,  that  every  plea 
or  replication  will  commence  with  the  words  "on  equit-jible  grounds."]  The  replica- 
tion shews  good  reason  why  the  defendant  should  upon  equitable  grounds  be  precluded 
from  setting  up  the  defence  alleged  in  the  plea  :  it  states  that  Goodwin,  the  defendant, 
and  Thomas  Lawson,  had  notice  of  the  non-execution  of  the  deed  by  Pearce,  and  by 
note  in  writing  consented  and  agreed  to  be  liable  thereon  notwithstanding  such  non- 
execution  by  Pearce  ;  and  that  the  plaintiffs,  relying  upon  such  consent  and  agreement, 
gave  time  for  the  payment  of  the  money  :  and  that  is  admitted  by  the  demurrer.  It 
is  submitted,  therefore,  that  the  replication  is  a  good  answer  either  at  law  or  in  equity. 
[722]  G.  B.  0.  Harrison,  contra.  The  defendant  is  sought  to  be  charged  in  this 
action  as  surety  for  Croodwin.  If  Pearce  had  executed  the  deed,  the  defendant  would 
have  had  a  right  to  resort  to  him  for  contribution,  as  well  as  to  Thomas  Lawson  :  his 
position,  therefore,  is  materially  varied  by  its  non-execution  by  Pearce.  In  construing 
the  deed,  it  is  important  not  to  lose  sight  of  what  was  passing  in  the  defendant's  mind 
when  he  executed  it.  [Cre-sswell,  J.  What  was  passing  in  his  mind  at  the  time 
cannot  affect  the  construction  of  the  deed.]  It  may  fairly  be  infei'red  that  he  only 
executed  the  deed  upon  the  supposition  that  Pearce  also  would  execute  it.  [Cress- 
well,  J.  What  do  you  say  to  the  passage  cited  from  Sheppard's  Touchstone  ']  That 
still,  it  is  submitted,  leaves  it  a  question  of  fact  for  the  jury  whether  the  delivery  was 
a  valid  and  complete  delivery, — a  delivery  to  the  party  not  ])eing  admitted  by  the 
plea.  In  another  part  of  the  same  book, — p.  83, — it  is  said  that  a  deed  "shall  ensure 
as  much  as  may  be  according  to  the  apparent  intent  of  the  parties  ;  and  therefore  it 
is,  that,  if  a  feoffment  be  made  of  a  manor  with  an  advowson  appendant,  or  a  bargain 
and  sale  of  land  in  possession  and  land  in  reversion  together  be  made,  and  the  feoff- 
ment is  not  well  executed  for  want  of  livery  of  seisin  or  atloinment,  or  the  deed  of 
bargain  and  sale  is  not  inroUed  ;  in  these  cases,  albeit  the  advowson  may  pass  without 
livery  or  attornment,  and  the  revei'sion  without  inrolnicnt,  yet,  because  the  intent 
doth  appear  to  be  that  all  shall  pass  together,  therefore  neither  the  advowson  nor  the 
reversion  will  pass  l)y  this  deed."  Here,  the  intent  was  that  all  three  of  the  sureties 
shoulrl  be  bound.  In  Scalou  v.  IIchsoh,  2  Lev.  220,  it  was  held,  that,  if  three  be 
jointly  and  severally  bound,  and  the  seal  of  one  be  torn  oil',  the  obligation  is  void  in 
facto.  [Cresswell,  J.  That  would  be  the  .same  as  if  a  release  were  executed  to  that 
party  :  it  would  be  a  subsequent  alteration  of  the  instrument  in  a  [723]  material  part.] 
So,  here,  something  has  been  omitted  to  be  done,  the  efi'ect  of  which  is  to  vary  the 
liability  of  the  defendant.  In  Pym  v.  Campbdl,  G  Ellis  it  B.  .'570,  parol  evidence  was 
held  admissible  to  shew  that  a  memorandum,  though  signed  by  the  ilefendaTit,  was 
not  intended  to  enure  as  an  agreement  unless  ajjproved  Ity  a  third  per.son,  and  that 
such  third  pcison  did  not  approve.  [Ciesswell,  .1.  The  argument  on  the  other  side 
i.s,  that,  the  execution  and  delivery  of  the  deed  to  the  party  being  admitted,  the 
defendant  is  witiiout  defence  unless  he  shews  that  the  thing  delivereil  never  was  a 
deed.  The  (|uestion  is,  whether  the  plea  shows  a  legal  answci-  to  the  declaration  | 
In  Mm  my  v.  Tliu  Karl  of , Stair,  2  B.  &  C.  82,  2  I),  ife  K.  278,  a  subscribing  witness  to 
a  bond  stated  that  it  was  delivered  by  tiie  obligor  as  his  deed,  but  that  befoie  and  at 
the  time  of  the  execution  it  w;is  agreed  that  it  should  remain  in  his  (the  subscribing 
C.  P.  xviii.— 10* 
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witness's)  hands  until  the  death  of  A.  B.,  and  until  certain  seeurities  were  given  up, 
and  that  the  bond  was  given  up  to  him  upon  that  condition  :  and  the  court  held  that 
it  was  then  a  question  of  fact  for  the  jurv,  upon  the  whole  evidence,  whether  the  bond 
was  delivered  as  a  deed  to  take  effect  from  the  moment  of  the  delivery,  or  whether  it 
was  delivered  upon  the  express  condition  that  it  was  not  to  operate  as  a  deed  until 
the  death  of  A.  B.  and  until  the  securities  'were  delivered  up.      In  l>a>'is  v.  Jones, 

17  C.  B.  625,  634,  Jervis,  C.  J.,  said:  "A  written  instrument  does  not  necessarily 
operate  from  deliveiy  ;  it  is  competent  to  a  party  to  shew  that  it  was  delivei'ed  as  an 
escrow,  and  that,  though  it  appears  upon  the  face  of  it  to  be  presently  operative,  it 
was  in  reality  not  intended  to  operate  until  the  happening  of  a  given  event.  That 
was  expressly  decided  in  Murrny  v.  Earl  of  Stair."  And,  after  stating  the  circum- 
stances of  that  case,  his  Lordship  added  :  "It  was  perfectly  competent  to  the  plaintiff', 
the  agreement  being  silent  on  the  subject, — to  [724]  shew  by  parol  testimony  that  it 
was  not  intended  to  take  effect  until  the  happening  of  something  else."  [Cresswell,  J. 
There  is  no  question  here  as  to  the  construction  of  the  deed  :  the  only  question  is 
whether  the  defendant  is  bound  by  it.  If  the  defendant  had  pleaded,  that,  though 
he  sealed  and  delivered  the  deed,  he  delivered  it  with  intent  that  it  should  not  take 
effect  as  his  deed  until  the  third  surety  (Pearce)  had  executed  it,  Mr.  Hindmareh 
would  probably  not  ha\'e  argued  as  he  has.  It  may  be  that  it  is  open  to  the  defendant 
to  contend  that  the  deed  was  delivered  by  the  defendant  as  an  escrow  until  its  execu- 
tion by  Pearce,  upon  uon  est  factum.]  In  Latch  v.  H'cdJake,  11  Ad.  &  E.  959,  in 
assumpsit  on  a  contract  for  the  deli^'ery  of  coals  from  a  collieiy,  it  appeared  that  the 
agreement  (for  supplying  such  coals,  and  for  the  demise  of  a  coal-wharf),  purported 
to  he  made  between  the  plaintiff  and  the  partners  in  the  colliery,  three  in  number, 
and  was  executed  by  the  plaintiff  and  two  of  the  partners ;  and  it  was  held,  that, 
admitting  such  contract  to  be  one  by  which  paitners  might  bind  an  absent  co-partner 
or  themselves,  yet  the  judge,  on  the  ti'ial,  ought  not  to  decide,  as  matter  of  law,  that 
the  contract  signed  by  two  bound  them,  but  should  desire  the  jurj'  to  say  whether  it 
was  intended  to  do  so  or  not,  if  there  were  circumskinces  from  which  an  intention 
could  be  inferred  that  no  party  should  be  bound  unless  all  the  partners  signed  :  as, 
the  nature  and  terms  of  the  agreement ;  the  distance  of  time  at  which  it  was  to  come 
into  operation  ;  the  declarations  and  conduct  of  the  parties  respecting  it ;  and  the 
manner  in  which  previous  contracts  between  them  of  the  same  kind  had  been  executed. 
In  giving  judgment,  Lord  Denman  there  said:  "Wheiever  an  instrument  is  to  be 
executed  by  several  parties,  there  must  be  some  interval  between  the  execution  of 
each,  and,  if  all  be  not  present  at  the  same  time,  the  interval  may  be  considei'able  ;  and 
it  cannot  be  contended  that  [725]  the  mere  fact  of  execution  conclusively  binds  him, 
when  that  has  been  done  on  the  faith  that  all  will  execute,  and  an\^  one  shall  refuse." 
That  case  was  evidently  in  the  mind  of  the  pleader  when  he  drew  this  plea.  [Cress- 
well,  J.  There  was  evidence  theie  that  the  partners  who  signed  the  contract  had 
applied  to  the  co-pai-tner,  and  that  he  refused  to  sign  :  the  only  question  was,  whether 
the  judge  was  right  in  assuming  that  they  signed  for  themselves,  and  that  they  were 
bound.]  Eninf!  v.  Brein ridge,  25  Law  Journ.,  Ch.  102,  334,  shews,  that,  under 
circumstances  like  these,  the  defendant  would  be  discharged  in  equity.  [Cresswell,  J. 
The  plea  is  not  pleaded  as  an  equitable  defence.  Crowder,  .).  It  would  be  proved 
by  calling  the  party  himself,  and  by  his  stating  that  he  executed  the  deed  upon  the 
faith  that  Pearce  would  also  execute.  That  clearly  would  be  no  answer.]  It  is  sub- 
mitted that  it  is  to  be  implied  from  the  whole  plea  that  the  execution  by  the  defendant 
was  conditional.  [Cresswell,  J.  I  think  not.]  Then,  the  replication  is  bad  :  it  sets 
up  a  parol  agreement,  which  can  be  no  answer  to  an  action  on  the  deed  :  Davey  v. 
rrendergras!<,  5  B.  &  Aid.  187.  To  make  the  replication  good,  the  plaintiff  must 
estiiblish  that  he  has  a  right  to  full  relief  in  a  court  of  equity.  And  it  is  a  principle  in 
equity,  that,  if  there  is  a  valid  legal  instrument  in  existence,  no  relief  can  be  given  until 
the  instrument  has  been  reformed  :   ll'ood  v.  Duurris,  11  Exch.  493  ;  Jacobt:  v.  IHehardf:, 

18  Beavan,  300.  If  the  plea  is  a  good  bar,  a  court  of  equity  would  not  interfere: 
Hunter  V.  Gilihon,'',  1  Hurlst.  &  N.  459. 

Hindmareh,  in  reply,  was  stopped  by  the  court. 

Cresswell,  J.  I  am  of  opinion  that  the  second  plea  is  bad.  The  declaration  is 
founded  upon  a  deed  which  is  set  out  upon  the  record,  and  confessed  to  have  been 
[726]  made  between  Kolicrt  Goodwin  of  the  first  part,  Henry  Lawson  (the  defendant), 
Thomas  Lawson,  and  Joseph  Pearce  of  the  second  part,  and  the  plaintiffs  (Cumberlege 
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and  Baylis)  and  one  Prescott  of  the  third  part, — tho  parties  of  the  second  part  being 
sureties,  and  two  of  them  only  (viz.  Robert  (loodwin  and  the  defendant)  having 
executed  it.  By  the  deed,  the  parties  of  the  second  part  jointly  and  severally  cove- 
nanted for  the  due  payment  by  Goodwin  of  certain  annual  premiums.  The  defendant 
by  his  plea  does  not  say  that  he  did  not  seal  and  deliver  the  deed,  or  that  he  e.xecuteil 
it  only  on  condition  that  he  should  not  be  bound  by  it  unless  it  were  executed  l)y  both 
his  co-sureties,  or  that  he  was  betrayed  into  executing  it ;  but  simply  that  the  deed 
was  made  and  executed  by  him  in  the  faith  that  Pcarce  should  join  therein  and  execute 
the  same,  and  that  Pearee  never  did  join  therein  or  execute  the  same.  I  see  nothing 
to  leail  the  court  to  the  conclusion  that  the  defendant  did  not  intend  to  bind  iiiniself 
by  executing  the  deed.  If  he  meant  to  insist  that  he  delivered  it  upon  condition  tiiat 
it  should  only  lie  operative  as  a  deed  upon  its  being  executed  by  Pcai-ce,  he  should 
have  so  pleaded.  It  is  not  necessary  to  deteimine  whether  the  matter  .stated  in  the 
leplication  would  have  been  any  answer  either  at  law  or  in  equity  ;  though  in  Murray 
\.  The  Earl  of  Stair  such  matter  was  allowed  to  be  given  in  evidence  under  non  est 
factum. 

Ckowdek,  J.  I  am  of  the  same  opinion.  When  the  declaration  states  that  the 
indenture  was  sealed  and  delivered  by  the  defendant,  in  order  to  defeat  that,  the 
defendant  must  shew  either  that  he  delivered  it  as  an  escrow,  or  that  there  has  been 
fraud.  But  here  the  plea  merely  alleges  something  that  was  passing  in  his  own  mind, 
— -that  he  executed  the  deed  on  the  faith  that  it  would  be  executed  by  the  third  surety. 
That  clearly  is  no  answer. 

[727]  llairi.son  prayed  to  be  allowed  to  amend  his  plea,  b}'  stating  that  the  deed 
was  executed  by  the  defendant  on  the  express  condition  that  Pearcc  should  also 
e.xecute  it,  and  that  the  condition  was  not  performed, — pleading  it  as  an  equitable 
defence. 

Cresswell,  J.  I  think  that  would  not  make  a  good  plea.  But,  if  the  defendant 
wi.shes  to  be  allowed  to  plead  an  ec(uitable  plea,  he  must  go  to  chambers  and  ask  leave 
to  add  a  plea. 

Judgment  for  the  plaintill's. 

Patrick  and  Another  v.  Kevnolds.    Jan.  :51,  1857. 

A  company  Wiis  projected  for  the  filtration  and  supply  of  watei'.  Whilst  the  bill  for 
its  formation  was  before  a  committee  of  the  Hou.se  of  Commons,  the  engineer  (upon 
the  suggestion  of  counsel)  em[)loyed  a  builder  to  erect  a  cistern  for  the  purpose  of 
testing  the  process  of  filtration  (for  which  the  engineer  had  obtained  a  patent.] 
The  defendant  was  a  member  of  the  provisional  committee,  and  the  cistern  was  with 
his  ;ussent  erected  on  land  in  his  occupation  ; — Held,  no  evidence  to  warrant  a  jury 
in  inferring  that  the  order  for  the  work  was  given  by  the  defendant's  authority,  or 
that  the  woi-k  was  don(!  u])(>n  his  credit. 

This  was  an  action  for  work  and  materials  done  and  provided  by  the  plaintitt's  for 
the  defendant,  at  his  request,  ami  for  money  due  on  accounts  stated.  Plea,  never 
indebted. 

The  cause  was  ti-ied  bcfoie  Willcs,  J.,  at  the  sittings  in  London  after  last  Ti'inity 
Term,  when  the  case  made  on  the  part  of  the  plaintifTs  was  a.s  follows: — In  the  year 
l.'^oO,  a  patent  was  taken  out  l)y  one  Thompson  for  filtering  water  ;  and  Thompson,  in 
conjunction  with  one  Mullins,  an  attorney,  attemjited  to  form  a  company,  to  l)e 
incorporated  by  act  of  parliament,  and  to  be  called  "The  Wandle  Water  and  Sewerage 
Company,"  for  the  purpose  of  working  the  patent,  and  supplying  the  southern  par.s 
of  Loudon  with  water.  The  defendant  was  a  meml)er  of  the  jiiovisional  connnittee 
of  the  proposed  company.  Thompson  was  tlie  engineer.  Whilst  tlie  [728]  liill  for 
the  formation  of  the  company  was  before  a  committee  of  the  House  of  Commons,  a 
model  of  Tiiompson's  invention  being  produced,  it  was  suggested  by  the  petitioners' 
cotuisel  that  it  would  be  advi.sable  to  have  a  cistern  creetrd  u])on  a  l.irge  scale,  in 
order  to  shew  jiraetically  the  ijuantity  of  water  that  conld  l)c  ])urilicd  by  the  new 
])rocess  in  a  given  time.  Thompson  accordingly  a|)plied  to  the  |)laiiilill's,  who  are 
Ijuilders,  to  do  the  necessary  work  ;  and  the  spot  ttxcd  upon  was,  with  tlie  defendant's 
assent,  some  land  in  the  (lefendant's  occiipalion  adjuining  the  I'iver  Wandle.  The 
order  for  the  work  was  given  by  Thomp.son  and  Mullens;  and  it  was  entered  in  the 
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plaintitt's'  liooks  as  having  been  done  foi-  "The  Wandle  Water  Company. '  The  work 
was  done  in  1852.  In  Augu.st,  1854,  a  bill  wa.s  delivered  at  the  offices  of  the  company, 
headed  "  The  Wandle  Water  Company,  Drs.  to  M.  &  T.  Patrick  : "  and  this  action 
was  commenced  against  the  defendant  early  in  1855.  There  was  no  evidence  that 
the  defendant  had  at  <ill  intei'fei'ed  with  the  work,  except  that  he  was  occasionally 
present  on  the  ground  with  Thompson  whilst  it  was  going  on.  The  bill  before  parlia- 
ment was  ultimately  abandoned.  In  some  of  the  plaintifis'  books, — those  containing 
entries  of  materials  and  labour, — the  cistern  was  desci'ibed  as  "Thompson'.s  Tank;" 
but,  in  the  journal  and  ledger,  the  work  was  charged  to  the  company.  It  was  admitted 
by  the  plaintiff's  that  they  knew  Thompson  to  l)e  the  agent  of  the  company. 

It  was  submitted,  on  the  part  of  the  defendant,  that,  having  thus  dealt  with 
Thompson,  knowing  him  to  be  the  agent  of  the  company,  the  plaintiff's  must  be  taken 
to  have  elected  to  treat  him  as  their  debtor,  and,  according  to  the  cases  of  FaUermn  v. 
Gaiidasviiui,  15  East,  62,  and  Addison  v.  Gandasequi,  4  Taunt.  574,  could  not  afterwards 
sue  the  defendant. 

The  learned  judge  intimated  that  the  defendant  should  [729]  have  the  benefit  of 
the  point,  though  in  his  opinion  it  was  mixed  up  with  the  question  of  fact  whether 
credit  was  given  to  Thompson  at  the  time. 

On  the  part  of  the  defendant  it  was  proved,  that  he  consented  to  become  a  member 
of  the  provisional  committee  upon  the  distinct  understanding  with  Thompson  and 
Mullens  that  he  was  to  be  borne  harmless  ;  and  that  he  never  directly  or  indirectly 
authorised  Thonip.son  to  pledge  his  credit  for  the  work  in  question. 

The  learned  judge  left  it  to  the  jury  to  sav  whether  Thompson  had  authority  to 
bind  the  defendant,  and  whether  the  plaintiff's  had  given  credit  to  Thompson. 

The  jury  found  that  credit  had  not  lieen  given  to  Thompson  ;  and  they  returned 
a  verdict  for  the  plaintiff's  for  the  amount  claimed,  viz.  601.  15s. 

Byles,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  e\'idence,  and  also  on  the  ground  that  the 
learned  judge  misdirected  the  jury,  "in  not  telling  them,  that,  if  the  credit  was  given 
by  the  plaintiffs  to  the  agent,  with  notice  of  the  facts,  the  plaintiffs  could  not  afterwards 
sue  the  defendant." 

Lush  now  shewed  cause.  The  jury  having  found  that  in  point  of  fact  credit  was 
not  given  to  Thompson,  the  point  as  to  misdirection  hardly  arises.  The  order  for 
the  cistern,  it  appears,  was  given  by  Thompson,  who  was  known  to  be  acting  as  the 
engineer  of  the  company  ;  and  the  contention  at  the  trial  was,  that  the  entry  of 
Thompson's  name  in  the  plaintift"s  books  was  an  election  to  treat  him  as  their  delitor. 
But  the  books  in  which  Thompson's  name  appeared  were  books  containing  mere 
memoi-anda  as  to  the  laboui-  and  materials  bestowed  upon  the  works  ;  and  the  entries 
did  not  profess  to  denote  to  whom  credit  was  given  for  the  work.  In  the  journal 
and  [730]  ledger,  the  work  was  debited  to  "  The  Wandle  Water  Company."  There 
is  no  pi'etence,  therefore,  for  saying  that  the  plaintiffs  ever  elected  to  charge  Thompson 
and  not  the  defendant.  [Williams,  J.  AVhat  authority  had  Tho!np.son  to  pledge 
the  defendant's  ei'edit !]  There  was  abundant  evidence  of  authority.  [Willes,  J. 
In  Bailei/ \.  MacauJeij,  13  t^).  B.  815,  where  this  subject  underwent  much  discussion, 
it  was  held,  that,  in  an  action  against  a  member  of  the  committee  of  a  projected 
railway  company,  for  work  and  labour,  goods  supplied,  and  money  paid,  the  jury  are 
to  consider  whether  the  defendant,  by  taking  upon  him  the  character  of  a  committee- 
man, and  afterwards  acting  in  the  aff'airs  of  the  company,  has  anthoi-ized  the  company's 
solicitor  or  secretary,  or  any  member  of  the  committee,  to  hold  him  out  to  the  world 
as  pei'sonall}'  responsible  for  the  reasonalile  and  necessar\'  expenses  incurred  in  forming 
such  a  company,  and  on  its  behalf  ;  and,  then,  whether  the  credit  was  given  on  the 
faith  of  his  being  so  personally  responsible.  Here,  there  was  no  holding  out,  no 
authoi'ity  given  by  the  defendant  to  Thompson,  and  no  credit  given  on  the  faith  of 
the  defendant's  being  personally  responsible.]  The  defendant  was  an  assenting  party 
to  the  application  to  parliament?  and  the  work  was  done  in  furtherance  of  that 
application,  and  was  essential.  It  was  a  thing  done  within  the  scope  of  the  general 
authority  of  the  agents  and  advisers  of  the  company  ;  and  it  was,  with  the  express 
sanction  and  permission  of  the  defendant,  erected  upon  land  which  if  not  his  own  was 
at  least  in  his  occupation.  [Cresswell,  J.  It  is  clear  that  the  defendant  only  consented 
to  join  the  company  upon  the  distinct  understanding  that  he  was  not  to  be  made 
personally  responsible.]     No  doubt  that  was  so  as  between  him  and  Thompson  and 
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Mullens  :  Imt  the  plaintiffs'  rights  are  not  to  be  affected  by  any  private  arrangements 
of  that  sort  If  theie  was  no  evidence  of  previous  authority,  [731]  there  was  at  all 
events  ample  evidence  of  subsequent  ratification. 

Byles,  Serjt.,  and  J.  Wilde,  i).  C,  in  support  of  the  rule,  were  stopped  by  the  court. 

Ckehswell,  J.  We  are  all  of  opinion  that  there  was  no  misdirection  in  this  case  : 
but  we  are  equally  clear  that  there  was  no  evidence  to  warrant  the  verdict.  There 
must,  therefore,  be  a  new  trial,  the  costs  to  abide  the  event. 

WiLLlAM.s,  J.  London  juries  have  a  great  dislike  to  this  sort  of  combination  of 
attorneys  and  engineers  in  the  getting  up  of  companies.  The  parties  had  much  lictter 
agree  to  enter  a  stet  processus. 

Cre.ss\vei,l,  .7.  The  rule  will  be  absolute  foi'  a  new  trial,  unless  the  parties  agree 
to  a  stet  processus. 

Rule  accordingly. 

End  of  Hilary  Term. 


[732]     In  the  Exchequer  Chamber.     Hilary  Vacation,  1857. 

The  Van  Diemen's  Land  Company  v.  Cockerell.     Feb.  4,  1857. 

[S.  C.  2C  L.  J.  C.  P.  203  ;  3  Jur.  N.  S.  241 ;  5  W.  K.  312.] 

By  an  act  incorporating  a  joint-stock  company,  the  directors  were  empowered  to  make 
calls,  giving  twenty  days'  notice  of  the  time  and  place  of  payment  in  the  Loiulmi 
Gazette  and  in  two  or  more  of  the  daily  London  newspapers  :  and  it  was  enacted, 
that,  if  any  proprietor  of  shares  should  neglect  or  refuse  to  pay  his  calls  "during 
the  space  of  three  calendar  months  next  after  the  time  appointed  for  pa\'ment 
thereof,"  the  person  so  neglecting  or  refusing  should  absolutely  forfeit  all  his  share 
in  the  capital  stock  of  the  compan}',  and  all  profits  and  advantages  thereof,  to  and 
for  the  use  and  benefit  of  the  company  :  and  all  shares  so  forfeited  should  or  might 
at  any  time  thereafter  be  sold  at  a  public  .sale  ;  but  that  "no  advantage  should  be 
taken  of  such  forfeituie  of  any  share  or  shares  until  after  thirty  days'  notice  should 
have  been  given  by  the  directors,  under  the  hand  of  the  clerk  of  the  company,  to 
the  owner  thei'eof,  by  notice  in  writing  left  at  his  usual  or  last  place  of  abode,  nor 
unless  the  same  should  be  declared  to  be  forfeited  at  some  general  or  special  general 
meeting  of  the  pi'oprietors  which  should  be  held  not  earlier  than  three  calendar 
months  ne.\t  after  the  said  forfeiture  should  happen:" — Held, — by  the  Exchequer 
Chamber,  on  error, — no  absolute  forfeiture  until  after  the  thirty  days'  notice. — 
A.,  B.,  &  Co.  carried  on  business  in  Austin  Friars,  A.'s  private  residence  being  in 
Hyde  Park  hardens.  The  firm  stopped  payment  in  Septemljci',  1847,  and,  in 
March,  1848,  the  paitnership  w;is  dissolved,  though  the  olHcc  in  Austin  Fi-iars  was 
not  closed  for  two  or  three  years  after.  Upon  the  stoppage  of  the  fii'm,  A.  gave 
up  his  private  lesidence,  and  in  May,  1849,  he  went  to  reside  on  the  continent. 
Some  time  before  May,  1852,  a  l)oard  was  (but  without  the  knowledge  of  A.) 
affixed  to  the  office  in  Austin  Friars,  directing  that  letters  and  conuiiunications 
for  A.,  B.,  Sc  Co.,  should  be  left  at  the  office  of  C.  Before  A.  left  England,  it  was 
the  duty  of  the  clerk  at  the  office  in  .Austin  Friars  to  forward  all  letters  addressed 
to  A.,  which  came  there,  to  iiis  residence  in  Hyde  Park  Gardens;  and,  after  A. 
left  England,  B.  gave  directions  that  Ictteis  and  conununicationa  for  either  of  the 
partnei's  shouUl  be  forwarded  to  1).  (wiio  had  lieeu  a  meinlier  of  tiic  firm)  ;  and  I), 
gave  directions  that  all  letters  or  connnunications  for  A.  should  be  forwarded  to 
E.  ;  but  E.,  liad  no  authority  to  act  for  A.  touching  his  private  affairs. — A.  was 
the  holder  of  200  shares  in  the  (!onipany  incorporated  Ijy  the  above-mentioned  act, 
and  was  one  of  the  directors  thereof.  At  a  general  meeting  held  in  March,  1851, 
his  shares  were  declared  forfeited  for  non-payment  of  calls,  and,  on  the  15th  of 
May,  1852,  a  notice  of  the  forfeiture,  inclosed  in  an  envelope  addressed  to  A.,  was 
loft  with  C,  with  a  recjucst  that  he  would  "  procure  the  accejjtiuico  of  service  on 
behalf  of  A."  C.  believed  he  sent  it  to  1).,  but  neither  of  them  had  any  recollection 
of  having  seen  it :  and  it  never  reached  the  hands  or  came  to  the  knowleilge  of  A.  : — 
Held, — by  the  Exchci|uer  Chaniber,  on  error,  —not  a  sufficient  service  of  the  notice, 
although  in  the  deed  of  transfer-  of  the  shares  to  him,  in  the  resolution  ap|)ointiug 
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him  a  dirertor  of  the  company,  and  in  every  document  signed  by  him  in  relation 
to  the  attaits  of  the  company,  ho  was  described  as  "of  8  Austin  Fi'iars." — And, 
held,  that,  in  an  action  against  the  company  for  improperly  withliolding  the  shares 
after  a  tender  of  the  sum  due  for  calls  and  interest,  A.  was  entitled  to  I'ecover  their 
value  at  the  market  price  of  the  day  of  the  tender,  deducting  the  amount  of  the 
calls  and  interest. 

This  was  an  appeal  against  a  decision  of  the  court  of  Common  Pleas  upon  a  special 
case  stated  in  an  action  brought  by  the  plaintitt'  below  against  the  defendants  below, 
a  company  incorporated  by  an  act  of  the  6  (t.  4,  [733]  c.  xxxi.v.,  and  a  charter  of  King 
George  the  Fourth,  in  which  action  the  plaintitT  below  charged  the  company  with  having 
wrongfully  declared  certain  shares  in  the  capital  stock  of  the  company  to  be  forfeited  : 
see  the  pleadings,  18  C.  B.  45-i.     The  case  was  as  follows : — 

At  the  times  of  the  passing  of  the  act  and  the  granting  of  the  charter,  and  for 
several  years  afterwards,  the  plaintift"  carried  on  business  in  partnership  with  certain 
other  persons,  under  the  firm  of  Cockerell,  Lai-pent,  &  Co.,  at  offices  at  No.  8  Austin 
Friars,  in  the  city  of  London  :  and  the  plaintiff  was  the  owner  of  200  shares  of  the 
capital  stock  of  the  company. 

Before  the  month  of  November,  1847,  calls  to  the  amount  of  2-51.  had  been  paid 
on  each  of  those  shares.  On  the  4th  of  November,  1847,  the  7th  of  June,  1849,  and 
the  1.5th  of  August,  1850,  calls  of  11.  on  each  share  of  the  stock  of  the  company 
were  duly  made  by  the  directors,  and  previous  notice  of  the  times  and  places  of 
payment  was  duly  given  by  advei'tisement,  as  directed  by  the  act.  These  calls 
were  payable  on  the  15th  of  January,  1848,  the  18th  of  July,  1849,  and  the  25th 
of  September,  1850,  respectively.  Thev  ha\'e  not  been  paid.  The  shares  were 
1001.  shares. 

The  plaintiff  proved  that  he  did  not  know  of  the  making  of  these  calls,  or  any  of 
them,  except  as  in  this  case  appears. 

At  the  annual  general  meeting  of  the  proprietors  of  [734]  the  company  held 
pursuant  to  their  act  on  the  .'ilst  of  March,  1851,  the  plaintiff's  shares  were  declared 
forfeited  ;  and  the  following  declaration  was  made,  and  entered  in  the  books  of  the 
company  : — 

"The  chairman  then  informed  the  meeting  that  the  directors  had  felt  it  their 
duty  to  propose  for  forfeiture  certain  shaies  on  which  more  than  one  call  was  in 
arrear,  to  the  number  of  551,  the  paiticulars  of  which  wer'e  read  by  the  secretary, 
as  follows: — [Here,  amongst  other.s,  followed  the  number  of  the  plaintif}''s  shares.] 
200  shares  late  the  property  of  John  Cockerell,  of  8  Austin  Friars,  in  the  city  of 
London, — which  were  declared  forfeited  accordingly." 

(Signed)         "J.  Cattley,  Chairman." 

Li  April,  1851,  a  call  was  in  like  maimer  made  of  10s.  on  each  share  of  the  company  ; 
but  no  call  was  made  on  the  plaintiflf,  or  upon  any  shares  as  being  his  pi'operty,  the 
directors  and  the  company  regarding  bis  shares  as  forfeited. 

At  the  animal  general  meeting  of  the  proprietors  helil  the  12th  of  March,  1852,  the 
foregoing  declaration  at  the  meeting  of  March,  1851,  was  confirmed. 

The  firm  of  which  the  plaintift"  was  a  member  stopped  payment  in  September,  1847. 
Its  attairs  \vere  liquidated  under  an  arrangement  with  their  creditors  under  inspectors, 
of  whom  Mr.  Horsley  Palmer  was  one  ;  and,  after  that  month,  the  firm  did  nothing 
more  than  conduct  to  a  conclusion  the  liquidation  of  their  aftairs  for  the  benefit  of 
their  creditors.  The  firm  was  dissolved  in  March,  1848.  In  winding  up  the  affairs 
under  the  inspectors,  Mr.  Noble,  one  of  the  firm,  was  the  most  active,  attending  at 
the  premises  at  Austin  Friars  almost  every  day.  Mr.  Noble  had  no  authority  to  act 
for  the  plaintiff  as  to  his  private  affairs. 

The  premises  in  Austin  Friars  were  not  closed  until  two  or  three  years  after  the 
stoppage. 

[735]  A  Mr.  .James  Edward  Coleman  acted  as  accountant  for  the  inspectors  in 
regard  to  the  aftaii's  of  the  firm  :  but  he  did  not  act  and  had  no  authority  to  act 
touching  the  private  affairs  of  any  of  the  members  of  the  firm  ;  and  he  never  had  any 
communication  with  the  plaintit)',  and  never  saw  him.  Touching  the  private  atfiairs 
of  the  plaintiff',  a  Mr.  John  Horsley  Palmer,  a  merchant  of  London,  acted  as  the  friend 
of  the  plaintiff,  and  by  his  directions,  in  paying  the  trust  dividends  to  his  private 
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creditors  under  a  deed  of  arraiigcnieiit  hereinafter  mentioned,  and  acted  fur  him  in 
nothing  else. 

No  business  connected  with  the  private  affiairs  of  the  plaintiff  was  transacted  after 
the  stoppage  at  the  premises  in  Austin  Friars.  Letters  addressed  to  him  there,  came 
thereafter  he  left  England.  The  plaintiff  left  England  in  May,  18-19,  and  went  to 
reside  on  the  continent,  where  he  has  ever  since  resided. 

The  j)laintiff  never  slept  at  Austin  Friars,  or  used  the  premises  there  otherwise 
than  for  business. 

At  the  time  of  the  stoppage  of  payment  of  the  firm,  the  plaintiff  occupied  a  house 
in  Hyde  Park  (hardens,  London,  and  another  at  Burton  Hill,  Wilts.  He  then  gave 
up  those  houses,  and  afterwards  became  an  inmate  with  his  sister,  at  Loughton,  Essex. 
He  ne.vt  went  abroad  ;  the  premises  in  Austin  Friars  then  being,  and  afterwards 
continuing  to  be,  occupied  as  herein  mentioned. 

His  shares  were  principally  transferred  to  him.  There  were  twelve  deeds  of 
transfer  executed  to  and  by  him,  in  all  of  which  he  was  described  as  of  Austin  Friars  ; 
and  in  the  certifieates  of  the  same  shares  he  was  described  as  of  Austin  Friars.  He 
was  a  director  of  the  company  from  1839,  and  attended  several  meetings.  He  was 
elected  as  of  8  Austin  Friars.  The  plaintiff  proved  that  notices  and  communications 
of  every  kitid  I'elating  to  the  Van  Dieman's  Land  Company  were  sent  to  his  address 
there,  [736]  and  that  he  never  gave  any  directions  that  they  should  be  sent  in  any 
other  way. 

Before  leaving  England,  viz.  on  the  24th  of  November,  1848,  the  plaintiff  made  an 
arrangement  with  his  private  creditors,  by  a  deed  which  was  to  be  considered  as  part 
of  the  ca.se. 

A  board,  with  an  in.scription  of  which  the  following  is  a  copy,  was  affixed  at  the 
ottiees  No.  8  Austin  Friars,  some  time  before  Ma\',  18.52  ;  but  the  precise  time  of  its 
being  affixed  did  not  appear : — "  Letters  and  communications  for  Cockerell,  Larpent, 
&  Co.,  to  be  left  at  the  office  of  Mr.  J.  E.  Coleman,  36  Coleman  Street." 

The  plaintiff  proved  that  the  above  board  was  put  up  without  his  knowledge  or 
dii'ect  autliority,  otherwise  than  is  to  be  inferred  from  the  circumstances  :  nor  did  he 
know  of  the  same  until  after  the  commencement  of  this  action. 

Before  the  plaintiff  left  England,  it  was  the  duty  of  the  clerk  at  Austin  Friars  to 
forward  all  letters  addressed  to  the  plaintiff  which  came  to  Austin  Friars,  to  the 
private  residence  of  the  piaintiti'  in  Hyde  Park  Gardens,  or  the  country. 

After  the  plaintiff  left  England,  Mr.  Coleman  gave  directions  that  letters  and 
communications  for  either  of  the  partners  should  be  forwarded  to  Mr.  Noble,  who  had 
an  office  in  the  city  ;  and  Mr.  Noble  gave  directions  that  all  letters  or  eommunieations 
for  the  plaintiff  should  be  forwarded  to  the  plaintiff's  brother,  Mr.  8.  P.  Cockerell. 
Mr.  Noble  had  no  authority  to  act  for  the  plaintili'  touching  his  piivate  affairs. 

On  the  15th  of  May,  18-52,  a  clerk  of  the  defendants'  attorneys,  on  behalf  of  the 
defendants,  went  with  the  notice  hereinafter  mentioned  to  No.  8  Austin  Friars, 
whereat  the  .said  Inisiness  of  the  firm  of  Cockerell,  Larpent,  &  Co.  had  formerly  been 
carried  on,  anrl,  linding  the  ofhce  shut  up,  and  after  seeing  the  said  board,  he  [737] 
left  with  Mr.  Coleman,  at  his  ollicc  in  Coleman  Street,  on  the  same  day,  a  letter  from 
the  defendants'  attorneys,  of  wliich  the  following  is  a  copy  :— 

"  1 9  Coleman  Street, 

"  15th  May,  1852. 

"Dear  Sir, — As  we  understixnd  that  the  affairs  of  Messrs.  Cockei-ell,  Larpent, 
&  Co.  are  in  your  hands,  may  we  ie<|uest  that  you  will  procui'e  the  acceptance  of 
service  of  the  accompanying  notice  on  behalf  of  Mr.  John  Cockerell.  We  inclose  the 
notice  in  duplicate,  and  will  thank  you  to  get  the  receipt  on  the  one  copy  .signed  by 
the  party  accepting  the  service.  "  HisciiOFl"  iV  Co.XK. 

"J.  E.  Coleman,  Esq." 

In  the  letter  was  the  following  notice,  in  dujtlicatc,  addressed  to  the  phiintili',  and 
signed  by  Mr.  Cattley,  the  clerk  of  the  defendants: — 

"Sir, — By  order  of  the  court  of  directors  of  the  Van  Diemon's  Land  t'ompany,  I 
hereby  give  you  notice,  that,  at  a  general  court  of  pro])rietors  of  the  said  company, 
held  on  the  31st  of  Marcli,  1851,  it  wa.s,  amongst  other  things,  resolved,  that,  in 
conseijuence  of  your  having  neglected  to  pay  the  calls  on  the  shares  stamling  in  your 
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name,  for  the  space  of  three  calendar  months  next  after  the  time  appointed  for  pa_v- 
ment  theieof,  the  same  shares,  and  all  franchises  and  interest  therein,  and  all  the 
profits  and  advantages  thereof,  and  all  moneys  theretofore  advanced  on  account 
thereof,  should  be  absolutely  foi'feited  to  or  for  the  use  and  benefit  of  the  said 
company  ;  and  the  same  were  thereby  declared  to  be  forfeited  accordingly  ;  and  you 
were  thereby  declared  disfranchised  and  removed  from  the  said  company  :  but  no 
advantage  will  be  taken  of  such  forfeiture  until  after  the  expiration  of  thirty  days 
from  the  date  of  this  notice.     Dated  this  1.5th  day  of  May,  185'2." 

No  answer  was  sent  to  this  letter ;  and  the  above  notice  [738]  never  came  to  the 
hands  or  knowledge  of  the  plaintiff:  and  it  was  to  be  taken  that  the  same  was  lost, 
without  pi'cjudice  to  any  question  of  service  of  notice.  Notice  to  produce  it  was 
duly  given. 

Mr.  Coleman,  who  was  examined  as  a  witness  on  behalf  of  the  defendants,  said, 
that  to  the  best  of  his  recollection  he  forwarded  the  notice  to  Mr.  Noble.  Mr.  Noble 
stated  that  he  had  no  recollection  of  having  received  or  seen  any  letter  sent  by  Mr. 
Coleman  to  or  for  the  plaintiff"  in  18.52,  and  that  he  never  saw  a  document  like  the 
above  notice, — a  copy  of  which  was  shewn  to  him  on  his  examination,  by  the  defendants' 
counsel. 

On  the  '20th  of  May,  1852,  at  a  court  of  directors  of  the  company,  the  following 
took  place,  and  was  duly  entered  in  the  books  of  the  company: — 

"The  chairman  informed  the  court  that  the  secretary  had  attended  at  the  office 
of  the  company's  solicitors  on  Thursday,  the  13th  instant,  and  had  there  signed  certain 
notices  drawn  up  agreeably  with  the  requirements  of  the  act  of  parliament,  addressed 
to  those  persons  whose  shares  had  been  forfeited,  as  follows  :  — 

"'Shares  forfeited  at  the  general  meeting  of  proprietors,  on  the  31st  of  March, 
1851,— 

"'John  Cockerell,  200  shares.' 

"And  the  chairman  further  informed  the  court,  that,  after  the  expiration  of 
thirty  days  from  the  delivery  of  the  said  notices,  the  shai-es  would  become  finally  and 
completely  forfeited,  unless  payment  of  the  overdue  calls  was  made  in  the  meantime." 

Save  as  in  this  case  appears,  no  notice  of  the  forfeiture  of  the  shares  of  the  said  plain- 
tift"  was  ever  given,  nor  did  the  plaintiff,  or  any  other  person  authorised  to  act  for  him, 
know  of  the  above  resolutions  until  after  this  action  was  brought ;  nor  did  the  plaintiff', 
or  any  person  authorised  to  act  for  him,  know  of  the  alleged  forfeiture  until  the  end 
of  the  month  of  December,  1852,  when  [739]  Mr.  Palmer  was  verbally  informed 
thereof,  and  thereupon  communicated  with  the  plaintift". 

On  the  11th  of  January,  1853,  the  plaintiff"  caused  to  be  tendered  to  the  defen- 
dants a  sufficient  sum  to  cover  the  amount  of  the  calls  on  the  200  shares,  with  interest 
thereon  from  the  time  they  were  payable,  and  stated  he  did  so  to  enable  him  to  sell 
the  shares.  The  defendants  refused  to  receive  the  same,  on  the  ground  that  they 
considered  the  shares  had  been  legally  forfeited,  and  that  they  could  not  in  an}' 
manner  recognise  the  plaintiff's  right  to  such  shares. 

It  was  proved  by  Mr.  Wettenhall,  a  sharebroker  called  by  the  plaintiff,  that  the 
market-price  of  the  shares  on  the  day  of  the  tender  was  201.  a  share.  The  price 
between  that  time  and  the  time  of  trial  fiuotuated  vei-y  much  :  they  were  as  low  as 
14^,  and  as  high  as  261.  10s.  At  the  time  of  the  commencement  of  the  action,  they 
were  14i,  and  at  the  time  of  the  trial  the}'  were  131.  On  the  4th  of  November,  1847, 
the  prices  were  not  quoted  in  the  market.  In  June,  1849,  after  the  second  of  the 
before-mentioned  calls,  they  were  worth  30s.  On  the  31st  of  March,  1851,  they  were 
worth  11.  or  11.  10s.  On  March  12,  1852,  and  in  May,  1852,  the  shares  were  not 
quoted  at  all :  and  the  price  of  the  shares  did  not  rise  until  October,  1852  ;  up  to 
which  date  it  was  a  fact  that  the  shares  were  worth  very  little ;  that,  until  the 
following  December,  there  was  no  quotation  for  them.  They  then  rose  to  5i,  and  on 
December  22nd  to  401.     In  the  quotation  it  is  assumed  that  all  calls  are  paid. 

The  amount  of  the  verdict  was  taken,  by  direction  of  the  Lord  Chief  Justice, 
subject  to  the  opinion  of  the  court.  The  shares  were  treated  as  worth  191.  each  on 
the  day  of  the  tender;  his  Lordship  suggesting, — which  was  agreed  to, — that  II.  a 
share  be  deducted,  to  allow  for  a  depreciation  of  the  market  by  the  selling  of  200 
shares  at  one  time.  The  value  of  the  shares,  after  [740]  allowing  for  the  calls  and 
interest,  it  was  agreed  would  by  this  mode  amount  to  30001. 

The  court  was  to  be  at  liberty  to  draw  all  inferences  that  a  jury  wouhl  be  justified 
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in  doing,  and  to  luivo  all  powers  of  a  judge  iit  nisi  prius  us  to  amendment  and 
otherwise. 

The  first  question  for  the  opinion  of  the  court  was,  whether  the  verdict  was  to 
stand  for  the  plaintiii',  oi-  to  l)e  entered  for  the  defendants,  on  any  and  what  issues  :  If 
it  was  to  be  entered  foi'  the  plaintifi', — secondly,  upon  what  ])rinciplc  was  the  amount 
of  damages  to  be  ascertained. 

If  the  court  should  be  of  opinion  in  the  affirmative  of  the  first  question,  the  verdict 
was  to  be  entered  for  the  plaintift"  according  to  the  principle  wliich  the  court  might 
direct, — the  amount  to  be  settled  by  the  court. 

If  the  court  should  he  of  opinion  in  the  negative  of  the  first  question,  the  verdict 
was  to  be  entered  for  the  defendants  upon  such  issues  as  the  court  might  direct. 

The  court  of  Common  Pleas  hanng  given  judgment  for  the  plaintift'  upon  this 
special  case, — IS  C.  B.  4.54, — the  defendants  brought  error,  pursuant  to  the  Common 
Law  Procedure  Act,  1854,  17  &  18  Viet.  c.  125,  s.  32,  which  now  came  on  for 
argument  before  Coleridge,  J.,  Erie,  J.,  Martin,  B.,  Crompton,  J.,  and  Watson,  B. 

Byles,  Scrjt.  (with  whom  were  Hugh  Hill,  Q.  C,  and  Unthank,  for  the  plaintifts 
in  error  (a).  The  main  [741]  question  i.s,  whether  the  .shares  of  the  plaintiff"  below 
were  forfeited.  The  material  facts  are  these : — The  act  of  parliament  authorising  the 
incorpoi'ation  of  the  company  passed  on  the  10th  of  .lune,  1825.  The  charter  of 
incorporation  bears  date  the  lUth  of  November  in  the  same  year.  The  plaintift',  who 
was  a  member  of  the  firm  of  Cockerell,  Larpent,  &  Co.,  cariying  on  business  at  No. 
8  Austin  Friars,  was  the  proprietor  of  200  shares  of  1 001.  each  in  the  company,  and 
was  one  of  the  directors.  On  the  4th  of  Novembei',  1847,  a  call  of  11.  per  share  was 
made,  which  was  payable  on  the  loth  of  Januarj^  1848.  The  firm  of  Cockerel!, 
Larpent,  &  Co.  stopped  payment  in  September,  1847  ;  and  the  partnership  was  dissolved 
in  March,  1848.  On  the  24th  of  November,  1848,  the  plaintift'  executed  a  deed  of 
arrangement  with  hi.s  private  creditors.  In  May,  1849,  he  went  abi'oad,  and  remained 
abroad  until  the  time  of  the  trial.  On  the  7th  of  June,  1849,  a  second  call  of  11.  per 
share  was  made,  which  was  payable  on  the  18th  of  July  ;  and  on  the  15th  of  August, 
1850,  a  third  call  of  11.  per  share  was  made,  which  was  payable  on  the  [742]  25th  of 
September.  None  of  the.se  calls  having  been  paid  by  the  plaintift',  at  a  general 
meeting  of  the  proprietor  of  the  company,  held  on  the  31st  of  March,  1851,  his  shares 
were  duly  declared  forfeited  ;  and,  on  the  15th  of  May,  1852,  a  notice  of  the  forfeiture 
was  served  in  the  manner  stated  in  the  special  case, — upon  which  service  a  subordinate 
question  hereafter'  to  be  noticed  arises.  In  December,  1852,  the  shares,  which  were 
worse  than  valueless  at  the  time  of  the  forfeiture,  had  risen  consideiably  in  the 
market ;  and  on  the  1 1th  of  January,  1853,  the  plaintift'  tendered  the  amount  of  calls 
and  the  interest,  and  demanded  the  shares, — with  whi(;h  demand  the  directors  refused 
to  comply.  The  validity  of  the  forfeiture  depends  upon  the  con.struction  of  the  14th 
section  of  the  act  of  parliament,  by  which  it  is  enacted,  "that,  if  any  subscriber 
or  any  pi'opi'ietor  or  propi-ietors  of  any  sliai-c  or  shai-es  in  the  capital  stock  of  the 
said  company,  his,  her,  or  their  executor.s,  administrators,  successors,  oi-  assigns,  shall 
neglect  or  refuse  to  pay  his,  her,  or  their  part  or  portion  of  the  money  to  be  called  for 

(a)  The  points  marked  for  ai-gument  on  the  part  of  the  plaintifts  in  error  were, — 

"That,  by  the  company's  act,  (i  (i.  4,  c.  .xxxix.,  s.  14,  the  plaintitt"s  shares  were 
absolutely  forfeited  on  non-payment  of  the  calls  for  tliree  calendar  months : 

"  That  the  plaintift',  who  had  so  forfeited  his  shares,  could  not  by  his  own  act,  as, 
l)y  tendering  the  amount  of  calls,  without  the  as.sent  of  the  company,  purge  the 
forfeiture  : 

"That,  until  the  company  waive  the  forfeiture,  the  plaintift'  has  no  right  to  sue 
the  company  on  the  fo(jting  of  the  plaintift'  being  entitled  to  the  shares  : 

"That,  as  the  plaintift' had  foifcited  his  shares,  and  the  company  had  not  agreed 
to  waive  the  forfeiture,  the  conqiany  and  its  otlicers  had  the  right  to  refuse  to  receive 
from  the  ])laintift'  the  calls,  and  had  a  right  to  remove  his  ii.ime  fioni  the  register  book  : 

"  That  the  notice  in  writing  mentioned  in  the  ('ase  was  uiniece.ssary,  but  was,  if 
necessaiy,  under  the  circumstances,  sutlicient,  and  was  sufticiently  served  : 

"And  that  if,  by  tendering  the  calls,  and  without  the  comjiany's  consent,  the 
plaintift' could  purge  the  forfeiture,  then  the  shares  still  l)elong  to  the  plaintift,  and 
he  is  not  entitled  to  recover  the  full  value  of  the  shares, — a  recoverv  in  the  jircsent 
action  for  breach  of  duty,  not  lia\ing  the  cft'ect  of  changing  the  property  in  the  shares." 
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by  the  directors  ;i.s  aforesiiid,  duiiiig  the  space  of  three  calendar  months  next  after  the 
time  appointed  foi'  payment  thereof,  together  with  lawful  interest  from  the  appointed 
time  of  payment,  then  and  in  every  such  case  the  person  or  persons  so  neglecting  or 
refusing  shall  absolutely  forfeit  all  his,  her,  or  their  share  or  shares  in  the  capital 
stock  of  the  said  company,  and  all  pi'ofits  and  .advantages  thereof,  and  all  money 
theretofore  advanced  by  him,  her,  or  them  on  account  thereof,  to  and  for  the  use  and 
benefit  of  the  said  company  :  and  all  shares  which  shall  or  may  be  so  forfeited  shall  or 
mav  at  any  time  or  times  thereafter  be  sold  at  a  public  sale,  for  the  most  money  that 
can  be  gotten  foi'  the  same,  and  the  produce  thereof  shall  go  to  and  make  part  of  the 
capital  of  the  said  company  ;  liut  no  advantage  shall  be  taken  of  such  forfeiture  of  any 
share  or  shares  until  after  [743]  thirty  days'  notice  shall  have  been  given  by  the 
directors  of  the  said  company,  under  the  hand  of  the  clerk  of  the  said  company,  to 
the  owner  or  owners  thereof,  by  notice  in  writing  left  at  his,  her,  or  their  usual  or 
last  place  of  abode,  nor  unless  the  same  shall  be  declared  to  be  forfeited  at  some 
general  or  special  general  meeting  of  the  said  proprietors  which  shall  be  held  not 
earlier  than  three  calendar  months  next  after  the  said  forfeiture  shall  happen  ;  and 
that  every  such  forfeiture  so  to  be  declared  shall  be  an  absolute  iiulemnification  and 
discharge  to  and  for  the  propiietor  and  proprietors,  or  his,  her,  or  their  executors, 
administrators,  successors,  and  assigns,  so  forfeiting,  against  all  actions,  suits,  and 
prosecutions  for  any  breach  of  contract  or  other  agreement  between  such  proprietor  or 
proprietors,  his,  hei',  or  their  executors,  administrators,  successors,  and  assigns,  and 
the  said  company,  with  regard  to  the  future  carrying  on  and  managing  of  the  said 
company."  The  true  and  natural  meaning  of  that  section,  it  is  submitted,  is,  that  the 
shareholder  has,  besides  the  interval  between  the  making  of  the  call  and  the  day  on 
which  the  amount  is  payable,  a  further  period  of  three  months  for  paying  the  call  with 
interest  i  and  that,  if  the  money  is  not  paid  within  that  period,  the  shares  shall  l)e 
absolutely  for  the  benefit  of  the  company,  with  a  power  of  sale  :  but,  inasmuch  as  it 
is  right  and  reasonable  that  the  party  should  have  notice  of  the  forfeiture  before  it  is 
enforced,  the  statute  provides  that  no  advantage  shall  be  taken  of  "  such  forfeiture  " 
until  after  thirty  days  notice  given  ;  and  then  it  goes  on  to  provide  for  the  indemni- 
fication of  the  proprietor  of  the  forfeited  shares.  The  contention  on  the  part  of  the 
defendant  in  error  will  be,  that  there  is  no  absolute  forfeiture  of  the  shares  by  non- 
payment of  the  calls,  until  after  the  thirty  days  notice  has  been  given,  and  the  shares 
have  been  declared  forfeited  at  a  general  or  special  general  meeting  of  the  proprietors  ; 
an<l  that  the  notice  was  not  well  [744]  served.  The  only  reasonable  construction  of 
the  statute,  it  is  submitted,  is,  that  the  forfeiture  is  absolutely  incurred  immediately 
on  default  in  payment  within  the  three  months  next  after  the  appointed  time  of  pay- 
ment,— at  the  election  of  the  company.  No  words  could  be  stronger  or  more  plain. 
It  is  like  the  ordinary  case  of  a  lease,  to  be  absolutely  void  to  all  intents  and  purposes 
on  breach  by  the  lessee  of  any  of  the  covenants  :  the  lessee  cannot  take  advantage  of 
the  breach  ;  but  the  lease  liecomes  void,  at  the  election  of  the  lessor :  Doe  d.  Bri/an 
V.  Baiicks,  4  B.  &  Aid.  401  :  and  see  the  cases  collected  in  I  Wms.  Saund.  287  d. 
[Crompton,  J.  You  contend  that  there  is  no  power  to  purge  the  foifeiture  by  pay- 
ment of  the  calls  before  the  expii-ation  of  the  thirty  days.  If  that  be  the  true  con- 
struction of  the  statute,  what  is  the  use  of  the  notice  ?]  The  words  upon  which 
reliance  will  be  placed  on  the  other  side, — "no  advanbige  shall  be  taken  of  such 
forfeiture,  until,  &c.," — coupled  as  they  are  with  a  power  of  sale,  mean  that  no  advan- 
tage shall  be  taken  by  .sale  of  the  forfeited  shares  until  the  prescribed  notice  has  been 
given.  The  shareholder  has  three  months  after  the  call  is  payable  within  which  to 
pay  the  amount  ;  and  three  months  more  are  to  elapse  before  a  declaration  of  foi'feiture 
can  take  place.  [Martin,  B.  Would  it  be  competent  to  the  shareholder  during  or 
after  the  expiration  of  the  second  three  month.s,  liut  before  the  general  meeting,  to 
come  and  tender  the  amount  due  ?]  No.  The  forfeiture  is  absolute  when  the  default 
is  made, — alisolute  at  the  election  of  the  company  :  but  the  power  of  sale  does  not 
come  into  operation  until  the  declaration  of  forfeiture  has  been  made,  and  notice 
thereof  given  :  any  other  construction  would  make  no  distinction  between  the  first 
and  the  second  period  of  three  months.  [Crompton,  J.  The  time  for  election  is,  at 
the  general  meeting.  Suppose  no  declaration  of  forfeiture  then  takes  place,  what 
liecomes  of  the  shares  ?]  They  [745]  are  as  they  were.  [Crompton,  J.  May  the 
company  play  fast  and  loose,  waiting  the  turn  of  the  market  ?]  There  is  no  injustice 
in  that :    and,  at  all  events,  it  is  an  inconvenience  which  applies  equally  to  either 
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coiistnietioii.  I.s  the  election  to  be  j^iveii  to  tlie  party  "liu  has  made  default,  or  to 
the  company  who  have  done  no  wrong!  It  i.s  inipo.ssihle  to  read  the  words  "abso- 
lutely forfeited"  in  the  .sen,se  of  "liable  to  be  forfeited,"  which  is  in  truth  the  con- 
struction contended  for  on  the  other  .side.  [Wiitson,  B.  The  only  notice  which  the 
shareholder  has  of  the  time  and  place  of  payment  of  the  call  is,  by  advertisement  in 
the  London,  Gazfttt:  and  in  two  or  more  of  the  daily  London  newspapers  :  s.  1.'5.]  That 
is  the  notice  which  the  shareholder  has  agreed  to  be  bound  by.  [Martin,  B.  May 
not  the  ti'ue  meaning  of  the  14th  section  be  this, — the  non-payment  of  the  call  within 
the  first  three  months  places  the  shareholder  at  the  mercy  of  the  company  :  but  no 
forfeiture  of  the  shares  shall  take  place  until  the  party  has  had  thirty  da\'s'  notice, 
such  thirty  days'  notice  to  be  given  to  him  before  the  general  meeting!  That  seems 
to  make  the  whole  consistent.  Erie,  J.  It  would  be  making  "absolute"  mean 
"inchoate."  Coleridge,  J.  It  is  impossible  to  give  the  literal  construction  to  the 
words  "  no  advantage  shall  be  taken,"  itc.]  In  Sparks  v.  The  Liverpool  IVater  Works 
Compawj,  1.3  Ves.  4"28,  it  was  held  that  a  shareholder  was  not  entitled  to  relief  against 
forfeiture  under  a  bye-law  of  an  incorporated  company  for  water-works,  providing 
that  the  memliers  shall  receive  notice  of  default  in  paying  a  call,  and  incur  the  for- 
feiture by  non-payment  ten  days  after  the  notice  sent  ;  though  the  lapse  arose  from 
ignorance  of  the  call,  from  accidental  circumstances,  and  absence  from  town  when  the 
notice  was  sent.  Sir  \V.  Grant  there  said;  "The  parties  might  contract  upon  any 
terms  they  thought  fit,  and  might  impose  terms  as  arbitrary  as  they  pleased.  It  is 
es-[746]-sential  to  such  transactions.  This  struck  me  as  not  like  the  case  of  indi- 
viduals. If  this  species  of  equity  is  open  to  parties  engaged  in  these  undertakings 
they  could  not  be  carried  on.  It  is  essential  that  the  money  should  be  paid,  and  that 
they  should  know  what  is  their  situation.  Interest  is  not  an  adequate  compensation, 
even  among  individuals ;  much  less  in  these  undertakings.  In  particular  cases, 
interest  might  be  a  compensation  :  but,  in  the  m.ijority  of  cases,  it  is  no  compensation, 
from  the  uncertainty  in  which  they  may  be  left.  The  effect  is  the  same,  whether 
money  has  been  paid  oi-  not.  They  know  the  consequence.  The  party  making 
default  is  no  longer  a  member  ;  but,  if  a  party  can  in  equity  enter  into  a  discussion  of 
the  circumstances,  each  may  l)iing  his  suit."  [^^'atson,  B.  In  whom  do  you  say 
the  property  in  the  shares  is  vested  during  the  three  months  preceding  the  general 
meeting!]  They  would  be  in  the  same  position  as  the  forfeited  le.ise,  where  the 
lessor  has  not  3'etdeclared  his  election  to  avail  himself  of  the  forfeiture.  [Coleritlge,  .1. 
'I'here  is  no  real  analogy  to  the  case  of  a  lease.  Watson,  B.  Suppose  the  company, 
after  the  time  for  payment  of  the  call  had  arrived,  and  before  payment,  and  i)ofore 
the  time  for  holiling  a  general  meeting,  came  under  the  operation  of  the  winding 
up  acts, — would  Cookercll  have  been  liable  as  a  contributory /]  Prol)ably  he  would. 
Then,  as  to  the  notice.  The  case  shews  that  the  shaies  were  duly  declared  for- 
feited, and  that  notice  was  duly  issued ;  the  only  question  is  as  to  the  service. 
[Coleiidge,  J.  The  form  of  the  notice  seems  to  assume  th.it  the  "forfeiture"  was, 
the  declaiation  of  forfeiture  made  at  the  meeting.]  The  notice  was  served  in  the 
only  way  in  which  it  could  under  the  circumstances  be  served.  The  name  of  Mr. 
Cockerell  stood  in  the  books  of  the  company  as  a  director,  and  as  residing  at  No.  8 
Austin  Friars.  Twelve  several  deeds  of  transfer  were  executed  to  and  bv  him, 
[747]  in  all  of  which  he  was  described  as  of  that  place,  as  well  as  in  the  certificates  of 
shares.  In  the  deed  of  arrangement  which  he  is  stated  to  have  executed,  he  is  likewise 
described  as  of  No.  8  Austin  Friars.  All  communications  addressed  to  him  in  connec- 
tion with  the  company,  weie  addressed  to  him  thei-e.  That,  therefore,  clearly  was 
the  proper  jilace  at  which  to  serve  a  notice  I'etatiiig  to  the  comjjany.  The  firm  having 
failed,  the  ])i'cmises  in  Austin  Friars  were  shut  uj),  and  there  was  no  person  there  to 
receive  the  notice,  but  a  lioard  was  stuck  up,  intimating  th;it  all  coinnHniications  for 
Cockerell,  Laipent,  iVi  Co.,  were  to  be  addressed  to  .'i(i  Coleman  Street.  [Martin,  B. 
Is  this  matter  of  law  or  of  fact?]  Of  law,  seeing  that  the  statute  requires  the  notice 
to  be  served  at  the  last  place  of  abode  of  the  parly.  [Martin,  B.  This  notice  was 
sent  to  No.  K  Austin  Friais,  four  years  after  the  premi.ses  were  shut  uj).  Watson,  B. 
And  it  was  not  even  left  there.)  The  direction  affixed  there  wius  comj)lied  with  ;  but 
the  notice  seems  never  to  have  I'eachcd  the  hands  of  Mi-.  Cockerell.  An  ofiico  whore 
a  person  is  employed  the  greater  part  of  the  day,  though  he  sleeps  elsewhere  at  night, 
may  properly  be  said  to  be  his  "  place  of  abode  : "  llashpe  v.  Tliontc,  1  M.  it  Selw. 
lO.S.     \\  hat  was  done  here  would  have  been  a  good  presentment  of  .i  bill  made  pay 
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able  at  the  house  in  Austin  Friars.  [Martin,  B.  Because  it  would  be  the  acceptor's 
duty  to  have  some  person  there  to  pay  the  bill.  Taking  the  words  of  the  14th  section 
literally,  the  notice  would  not  be  well  served  if  it  were  put  into  the  party's  hands  ; 
yet  nobody  could  doubt  that  personal  service  would  do  l  The  last  place  of  abode  of 
IVIr.  Cockerell,  I  should  say,  was  his  sister's  house  at  Loui^hton.]  It  is  submitted  that 
the  notice  was  well  served,  or  that  the  circumstances  amounted  to  a  dispensation  with 
service.  [Coleridge,  J.  If,  as  you  contend.  No.  8  Austin  Fi'iai's  was  Mr.  Cockerell's 
last  place  of  abode,  you  should  have  [748]  left  the  notice  thei-e.]  In  6'?w.se  v.  Smith, 
1  M.  &  Sehv.  .54.5,  notice  to  the  dr.iwers  of  non-payment  of  a  bill  of  exchange,  by 
sending  to  their  counting-house,  during  hours  of  business,  on  two  successive  days, 
knocking  there,  and  making  noise  sufficient  to  be  heard  by  persons  within,  and  waiting 
there  several  minutes,  the  inner  door  of  the  counting-house  being  locked,  was  held 
suttieient,  without  leaving  a  notice  in  writing,  or  sending  it  by  post,  though  some  of 
the  draweis  lived  at  a  small  distance  from  the  place.  Goldsmith  v.  Bland,  Bayley  on 
Bills,  6th  edit.  2'76,  is  an  authority  to  the  same  effect. 

Montague  Smith  (with  whom  was  Barstow),  conti'a,  was  not  called  upon  (a). 

CoLERinciE,  J.  I  am  of  opinion  that  the  judgment  of  the  court  of  Common  Pleas 
in  this  case  was  perfectly  [749]  coirect.  The  question  as  to  the  notice  turns  princi- 
pally on  the  f.act  of  service,  which  I  think  was  insufficient.  The  main  and  important 
point,  however,  is  as  to  the  construction  of  the  14th  section  of  the  statute  6  G.  4, 
c.  xxxi.x.,  which  enacts  that  a  shareholder  neglecting  or  refusing  during  the  space  of 
three  calendar  months  next  after  the  time  appointed  for  payment  of  a  call,  to  pay 
the  same,  with  interest,  "shall  absolutely  forfeit  all  his  share  or  shares  in  the  capital 
stock  of  the  company,  and  all  profits  a!id  advantages  theieof,  and  all  money  thei'eto- 
fore  advanced  by  him  on  account  thereof."  Undoubtedly,  if  those  words  had  stood 
alone,  there  could  be  no  question  but  that,  by  iea.son  of  the  non-payment  of  the  call, 
the  shares  ceased  to  be  the  pi-operty  of  the  shareholder.  But  the  words  which  follow 
make  it  impossible  to  put  that  construction  upon  the  statute.  I  think  the  court  of 
Common  Pleas  were  right  in  substantially  holding  that  the  forfeiture  was  no  more 
than  an  inchoate  forfeiture,  available  to  the  company  only  upon  the  performance  by 
them  of  certain  conditions, —  with  power  to  the  party  to  come  in  in  the  mean  time 
and  pui-ge  the  forfeiture  by  payment  of  the  amount  of  the  calls  and  interest.  Those 
conditions  are  as  follows  ;  and  they  are  prefaced  by  strong  words — "  No  advantage 
shall  be  taken  (meaning,  by  the  company,)  of  such  foi'feiture  of  any  share  or  shares, 
until  after  thirty  days'  notice  shall  have  been  given  l)y  the  directors  of  the  said  com- 
pany, to  the  owner  or  owners  thereof,  by  notice  in  writing  left  at  his,  her,  or  their 
usual  or  last  place  of  abode."  That  seems  to  be  the  first  step  to  be  taken  by  the 
company  towards  the  forfeiture  of  the  shares.  The  clause  then  goes  on, — "  nor," — 
and  here  is  implied  a  repetition  of  the  words  in  the  former  part  of  the  sentence,  '  no 
advantage  shall  be  taken  of  such  forfeiture  of  any  share  oi'  shares, — "unless  the  same 
shall  be  declared  to  be  forfeited  at  some  general  or  special  general  meeting  of  the 
[750]  said  proprietors  which  shall  be  held  not  earlier  than  three  calendar  months 
next  after  the  said  forfeiture  shall  happen."  Upon  that  the  consequence  follows  to 
the  defaulting  shareholder,  that  he  shall  no  longer  have  an  interest  in  or  be  affected 
by  the  transactions  of  the  company.  It  is  the  business  of  the  court  to  give,  if 
possible,  a  consistent  con.struction  to  the  whole  of  the  clause  :  and  we  can  only  do 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  in  error,  were 
as  follows  : 

"As  to  the  action, — that,  assuming  a  forfeiture  of  the  shares  had  been  incurred  by 
non-payment  of  the  calls  in  question,  there  had  never  been  the  thirty  days'  notice 
required  by  s.  14  of  the  company's  act  to  entitle  them  to  take  advantage  of  such 
forfeitm-e  ;  and  that  the  facts  disclosed  by  the  special  case  shewed,  that,  without  such 
notice,  the  company  had  taken  advantage  of  such  forfeiture,  to  the  plaintiff's  damage  :  " 
"As  to  the  damages, — that,  after  tender,  the  plaintiff  was  entitled,  as  between 
him  and  the  company,  to  all  the  rights  of  owners  of  the  shares  ;  that  the  case  shews 
he  might  at  the  time  of  the  tender  have  sold  them  at  201.  per  share  ;  and  that,  as 
against  the  defendants,  he  was  entitled  to  take  their  value  at  no  less  than  that  sum  ; 
but  that  he  was  entitled  to  have  them  taken  at  the  highest  sum  to  which  they  rose 
before  the  commencement  of  the  action,  and  that  the  time  of  tlie  commencement  of 
the  action  was  not  the  proper  time  at  which  the  calculation  should  be  made." 
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that  by  holding  the  first  part  to  lie  qualified  li\'  the  subsequent  words,  and  saying 
that,  though  the  non-payment  of  the  calls,  with  interest,  within  three  months  after  the 
time  appointed  for  payment  thereof,  operates  an  inchoate  forfeiture,  yet  such  forfeiture 
is  not  to  be  treated  as  absolute  and  indefeasilile  until  the  prescribed  notice  and 
declaration  have  been  given  and  made.  Independently,  therefore,  of  the  stringent 
conse(]uences  of  holding  the  forfeiture  to  be  absolute  in  the  first  instance,  the  language 
itself  shews  that  it  is  to  be  dependant  upon  something  which  is  to  take  place  subse- 
quently. And  the  reason  for  that  is  obvious  enough;  for,  the  Kith  section  provides 
that  notice  of  the  time  and  place  of  payment  of  the  call  shall  be  given  "in  the  London 
Gazette,  and  in  two  or  more  of  the  daily  London  newspapers,  as  the  said  directors  shall 
direct ; "  and  that  notice  may  never  actually  reach  the  shareholder,  so  as  to  enable 
him  to  pay  the  call  within  the  time  prescribed.  For  these  reasons,  I  am  of  opinion, 
that,  in  order  to  complete  the  forfeiture,  the  notice  must  be  given,  and  the  forfeiture 
declared  at  the  general  or  special  general  meeting  of  the  proprietors.  Upon  this 
ground,  therefore,  I  think  the  judgment  of  the  court  below  was  right,  and  must  be 
attirmed. 

Martin,  H.  I  am  entirely  of  the  same  opinion  :  and  I  would  only  just  add,  that 
it  is  impos.siblc  to  di.scover  any  sensiltle  reason  for  requiring  the  thirty  days'  notice, 
unless  this  be  the  true  construction  of  the  1 4th  section  [751]  of  the  statute.  If 
nothing  that  the  shareholder  ooukl  do  would  cure  the  forfeiture,  it  would  be  idle  to 
give  him  notice.  It  could,  therefore,  only  be  given  for  the  purpose  of  affording  him 
an  opportunity  to  come  in  and  by  payment  in  the  interim  avert  the  consequences  of 
his  default. 

CuOMPTOX,  .1.  The  words  of  prohibition  contained  in  the  1-ith  section, — "no 
advantage  shall  Ije  taken  of  such  forfeiture  of  any  share  or  shares,  until  after  thirty 
days'  notice  shall  have  been  given  by  the  direetoi's  of  the  said  company,  under  the 
hand  of  the  clerk  of  the  said  company,  to  the  owner  or  owners  thereof,  by  notice  in 
writing  left  at  his,  her,  or  their  usual  or  last  place  of  abode  ;  nor  unless  the  same  shall 
be  declared  to  be  foifeited  at  some  general  or  special  general  meeting  of  the  said  pro- 
prietors which  shall  he  held  not  earlier  than  three  calendar  months  next  after  the  said 
forfeiture  shall  happen," — seem  to  me  to  be  conclusive.  The  company  arc  taking 
advantage  of  the  forfeiture,  by  withholding  the  plaintifl"s  shares.  This  they  cannot 
do  without  first  complying  with  the  conditions  prescribed  by  the  statute. 

Watson,  B.  The  ground  of  forfeiture  is,  the  nonpayment  of  the  calls.  The 
time  and  manner  of  working  out  the  forfeiture  are  prescribed  by  the  subseipient  part 
of  the  clause. 

Judgment  affirmed,  with  costs. 

Smith,  for  the  defendant  in  error,  asked  for  interest  upon  the  judgment. 
[752]  CoLEKiDiiK,  .1.      The  amount  of  the  judgment  was  matter  of  arrangement 
in  the  court  below. 

Mahtin,  B.     The  plaintiH'  may  be  very  well  contented  with  what  he  has  got. 
Interest  refused. 
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[1]  Cases  ARGifED  and  Decided  in  the  Court  of  Common  Pleas  (pursuant 
TO  the  17  &  18  Vict.  c.  125,  s.  95)  and  in  the  Exchequer  Chamber,  in 
Hilary  Vacation,  in  the  Twentieth  Year  of  the  Reign  of  Victoria. 

The  Judges  present  were, — Cresswell,  •!.,  Williams,  J.,  Crowdcr,  J.,  and  Willes,  J. 

Lee  and  Others,  Assignees  of  "William  Hawke,  a  Bankrupt,  r.  Sangster  and 

Another.     Feb.  10,  1857. 

[S.  C.  26  L.  J.  C.  P.  151  ;  3  Jur.  N.  S.  444;  5  W.  R.  487.] 

The  circumstance  of  an  action  having  been  brought  by  the  assignees  of  a  bankrupt 
without  first  obtaining  the  leave  of  the  court  of  bankruptcy,  pursuant  to  the  12  &  13 
Vict.  c.  106,  s.  153,  gives  the  court  in  which  the  action  is  brought  no  power  to  stay 
the  proceedings  on  motion. — Nor  can  the  absence  of  such  leave  be  pleaded  as  a 
defence  to  the  action. — Neither  is  it  a  ground  of  objection  on  the  part  of  the  defen- 
dant, that  the  name  of  the  official  assignee  has  been  used  without  his  consent. 

This  was  an  action  biought  in  the  names  of  the  official  assignee  and  the  trade 
assignees  in  respect  of  a  del)t  alleged  to  be  due  from  the  defendants  to  the  bankrupt. 
The  defendants  had  been  summoned  under  the  120th  [2]  section  of  the  12  &  13  Vict, 
c.  10(!,  and  admitted  that  they  owed  the  estate  361.  13s.  Id.  (which  sum  they  paid), 
the  amount  claimed  Ijeing  431.  ;  and  this  action  was  commenced  on  the  same  day,  to 
recover  the  entire  sum. 

Lush,  on  a  former  day  in  this  term,  moved  for  a  rule  calling  upon  the  plaintiffs  to 
shew  cause  why  all  further  proceedings  in  this  cause  should  not  be  stayed,  on  the 
ground  that  the  action  had  been  brought  without  first  obtaining  the  leave  of  the  com- 
missioner, pursuant  to  s.  153,  which  enacts  "that  the  assignees,  with  the  leave  of  the 
court,  upon  application  to  such  court,  but  not  otherwise,  may  commence,  prosecute,  or 
defend  any  action  at  law  or  suit  in  equity  which  the  bankrupt  might  have  com- 
menced and  prosecuted  or  defended,  and  in  such  case  the  costs  to  which  they  may  be 
put  in  respect  of  such  suit  or  action  shall  be  allowed  out  of  the  proceeds  of  the  estate 
and  effects  of  the  bankrupt."  He  submitted,  that,  although  there  were  no  pro- 
hibitory words  in  the  act,  the  policy  of  the  enactment  was  sufficiently  obvious  ;  and 
he  referred  to  Dance  v.  Jrijalt,  6  Bingh.  486,  4  M.  &  P.  201,  where  (upon  the  statute 
7  G.  4,  c.  57,  s.  16)  the  objection  was  taken  as  a  ground  of  nonsuit.  He  further 
objected  that  the  action  had  been  brought  by  the  trade  assignees  in  the  name  of  the 
official  assignee  without  his  consent.  [Cresswell,  J.  The  trade  assignees  had  a  right 
to  use  the  name  of  the  official  assignee,  if  he  did  not  choose  to  interfere.  Upon  the 
other  point  there  seems  ground  for  a  rule.] 

810 
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Prentice,  on  a  subsequent  day,  shewed  cause.  The  153rd  section  of  the  12  &  13 
Vict.  c.  106,  is  a  provision  for  the  internal  management  of  the  bankruptcy;  and  the 
only  persons  who  can  complain  of  a  breach  of  it  are  the  creditors,  and  such  breach 
clearly  forms  no  ground  of  objection  in  the  mouth  of  a  defendant.  It  is  placed  in 
that  [3]  l)art  of  the  statute  which  is  introduced  by  the  words, — "And  with  respect  to 
the  choice  of  assignees,  and  their  rights  and  duties,"  and  is  evidently  intended  as 
directory  to  them.  It  is  somewhat  similar  to  the  provisions  as  to  what  shall  be 
done  or  omitted  to  be  done  by  the  directors,  contained  in  acts  for  the  incorporation 
and  regulation  of  pul)lic  companies, — an  instance  of  which  is  to  be  found  in  the 
case  of  Tlie  Tliamcf  Ilairii  Duck  ami  liaihvay  Company  v.  Itoae,  2  Dowl.  N.  S.  10-i.  The 
lOiSth  section  of  the  companj''s  act  (6  &  7  \V.  4,  c.  cviii.)  provided  that  the  l)usiness 
and  concerns  of  the  company  should  be  carried  on  under  the  management  of  twelve 
directors,  to  be  chosen  from  amongst  the  proprietors  holding  ten  shares  each,  to  whom 
the  general  management  and  control  of  the  business  of  the  company  was  intrusted, 
and  who  were  authorised  to  do  all  things  necessary  or  expedient  for  carrying  on  the 
business  and  concerns  of  the  company,  and  to  enforce,  perform,  and  execute  all  the 
powers,  authorities,  privileges,  acts,  and  things  in  relation  to  the  said  company  :  s.  112 
provided,  that,  when  and  so  often  as  any  director  should  die  or  resign,  or  become  dis- 
qualified or  incompetent  to  act  as  a  director,  it  should  be  lawful  for  the  remaining 
directors  to  elect  some  other  proprietor,  duly  qualified,  in  his  place  ;  s.  116  proxided, 
that,  at  all  meetings  of  direetoi-s,  live  should  be  a  quorum:  and  s.  123  enabled  the 
company  to  sue  for  calls.  An  action  having  been  brought  under  the  act  for  calls,  the 
defendant  (on  the  8th  of  March)  suffered  judgment  In'  default;  and,  on  the  31st  of 
May  (in  Trinity  Term),  he  applied  to  set  that  judgment  aside,  on  the  ground,  that, 
at  the  commencement  of  the  suit,  and  daring  its  continuance,  the  direction  consisted 
of  seven  proprietors  only  insteail  of  twelve.  The  court  refused  to  interfere,  as  well 
on  the  ground  of  the  delay  in  the  defendant's  application,  as  because  the  objection 
might  have  been  raised  by  plea:  and  they  [4]  further  held,  that  the  provisions  of  the 
108th  and  112th  sections  of  the  act  were  directory  only,  and  that  the  business  of  the 
company  might  well  be  conducted  by  seven  dii'ectors,  unless  the  shai'cholders  should 
interfere  to  require  the  completion  of  the  whole  number ;  but  that,  at  all  events,  those 
provisions  were  intended  for  the  internal  management  of  the  company  only,  and  could 
not  be  taken  advantage  of  l\y  a  person  in  the  position  of  a  stranger.  So,  here,  if  there 
be  anything  in  the  objection,  it  .should  have  been  raised  by  plea  ;  or,  if  it  could  be 
taken  advantage  of  on  summary  application,  such  application  should  be  addressed  to 
the  court  of  bankruptcy  :  Ex  parte  Magnus,  3  Mont.,  D.,  &  I)e  Gex,  693  {a). 

Lush,  in  support  of  his  rule.  The  words  of  the  153rd  section  are  plain  ;  and  its 
object  manifestly  was,  to  prevent  the  estate  of  the  bankrupt  from  being  squandered 
by  recklessly  bringing  actions.  Under  the  6  ii.  4,  c.  16,  there  was  no  power  given 
to  the  assignees  to  summon  debtors ;  nor  any  provisions  giving  them  any  control  in 
the  l)i-inging  or  defending  of  actions.  In  this  act,  Iwth  arc  found:  and  tiie  power 
conferred  by  the  120th  section  has  been  already  exercised  in  this  case.  The  only 
tjuestion  is,  whether  this  is  a  matter  which  the  coui't  can  fleal  wilii  upon  motion.  It 
clearly  could  not  be  pleaded  ;  for,  the  consent  of  the  coui't  of  bankru|)tcy  might  be 
obtained  the  next  day.  This,  therefore,  is  the  only  way  in  which  the  objection  can 
be  presented.  [Cre.sswell,  J.  Is  there  not  a  j);-ovision  somewhat  similar  to  this  in 
the  Winding-up  Act,  11  &  12  Vict.  c.  45?  i'rentice.  The  60th  section  provides  that 
"  no  action,  suit,  or  other  proceeding  in  any  of  Her  Majesty's  superior  courts  at  West- 
minster or  Dublin  shall  l)e  instituted  or  brought  or  proceeded  with  by  [5]  the  oHicial 
manager,  whether  against  a  contributory  of  the  company  or  any  debtor  or  other 
stranger  thereto,  but  with  the  leave  or  according  to  the  general  direction  of  the 
master,  to  be  obtained  in  that  behalf  by  the  ollicial  manager,  who  shall  accordingly 
apply  for  the  same  ;  and  that  no  such  action,  suit,  or  other  proceeding  shall  be  pro 
ceeded  with  if  the  master  shall,  by  writing  under  his  hand,  direct  that  the  same  shall 
be  stayed  or  discontinued  :  Provided  always,  that  the  want  of  such  leave  as  aforesaid 
shall  not  be  set  up  as  or  in  anywise  constitute  a  defence  to  any  such  action,  suit,  oi' 
other  proceeding."]      The    provisions  of   the  Winding-up  Acts   are    aiUlressod    to  a 

(rt)  See  6  G.  4,  c.  16,  s.  88  ;  and  see  I'wicy  v.  liohrrta,  1  Mylne  v^'  K.  1,  .irid  Jones 
V.  rate:,  3  Y.  &  J.  373. 
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totally  dift'ereiit  object.  That  which  the  legislature  had  in  view  here,  wa?,  to  pi-event 
the  bringing  of  improper  actions,  and  to  give  the  control  and  management  of  the  pro- 
ceedings when  commenced  to  the  assignees.  [Williams,  J.  What  is  the  consequence 
if  the  assignees  sue  without  leave  ?]  The  assignees  get  no  costs.  [Williams,  J.  They 
are  to  have  costs  only  in  the  event  of  their  suing  with  the  leave  of  the  court.  Cock- 
burn,  C.  J.  Is  it  compul.sory  on  the  assignees  to  summon  the  debtor  under  s.  120  ?J 
Leave  to  sue  is  never  given  by  the  commissioner  unless  the  party  has  lieen  previously 
summoned.  Here,  the  action  was  commenced  on  the  veiy  day  on  which  the  defen- 
dants were  summoned  to  appeal-. 

CoCKisURN,  C.  J.  The  point  being  a  new  one,  we  will  take  time  to  consider 
before  we  decide  it. 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  rule  obtained  in  an  action  brought  by  the  assignees  of  a  bankrupt,  to 
stay  proceedings,  on  the  ground  that  the  plaintiffs  had  brought  the  action  without 
having  first  obtained  the  leave  of  the  court  of  [6]  bankruptcy,  pursuant  to  the  153rd 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849, — 12  &  13  Vict.  c.  106. 

The  language  of  that  section  at  first  sight  seems  strongly  to  support  the  present 
rule  ;  for,  it  enacts  that  "  the  assignees,  with  the  leave  of  the  court  first  obtained 
upon  application  to  such  court,  but  not  otherwise,  may  commence,  prosecute,  or 
defend  any  action,"  &c. 

It  was  contended  that  the  right  of  the  assignees  to  sue,  being  a  thing  created  by 
the  act  alone,  must  be  taken  with  the  qualification  annexed  to  it  bv  the  act,  viz.  that 
they  shall  not  have  the  right  to  sue,  unless  they  shall  have  obUiined  the  leave  of  the 
court  of  bankruptcy.  But  this  argument  would  prove  too  much  ;  for,  it  would  shew 
that  the  fact  of  no  such  leave  having  been  obtained  would  furnish  a  good  plea  to  the 
action,  and,  consequently,  that  the  present  rule  was  misconceived. 

On  consideration,  however,  we  are  satisfied  that  the  statute  intended  to  make  the 
obtaining  of  the  requisite  leave  a  matter  only  between  the  assignees  and  the  court  of 
bankruptcy,  and  not  at  all  between  the  assignees  and  the  other  party  to  the  suit.  The 
enactment,  it  must  be  observed,  e.xtends  to  the  defence  by  the  assignees  of  actions 
which  the  bankrupt  might  have  defended,  as  well  as  to  the  commencement  and  pro- 
secution of  actions  which  he  might  have  commenced  and  prosecuted.  And,  if  the 
a.ssignees  were  to  defend  such  an  action  without  having  obtained  the  leave  of  the 
court  of  bankruptcy,  it  is  difiicult,  if  not  impossible,  to  suggest  how  the  court  of 
common  law  in  which  the  action  was  pending  could  interfere  with  the  defendants' 
proceedings. 

If  the  assignees  neglect  to  obtain  the  requisite  leave  to  sue  or  defend,  the  act  pro- 
vides that  the  costs  to  which  they  may  be  put  shall  not  be  allowed  out  of  the  bank- 
[7]-rupt's  estate.  And  the  court  of  bankruptcy  may,  it  should  seem,  under  the 
general  powers  conferred  by  the  act,  make  such  orders  on  the  assignees  with  respect 
to  the  cause,  as  the  court  may  deem  right.  But  it  appears  to  us  that  no  recourse  can 
be  had  to  the  court  of  common  law  in  which  the  cause  is  pending. 

We  therefore  think  this  rule  must  be  discharged,  Ijut  without  costs. 

Rule  discharged,  without  costs. 


White  v.  The  Gre.\t  Western  Kailw.w  Comi'ANY.     Feb.  20,  1857. 

[S.  C.  26  L.  J.  G.  P.  158 ;  5  W.  K.  iSS.] 

In  an  action  against  a  railway  company  for  negligence  in  foi-warding  goods,  whereby 
they  lost  a  market,  the  declaration  alleged  that  the  defendants  were  common  carriers, 
and  received  the  goods  in  question  to  be  carried  by  them  as  such  common  carriers 
for  hire  and  reward.  Plea,  traversing  the  averment  that  the  defendants  received 
the  goods  as  common  carriers.  It  appeared  in  evidence  that  the  defendants  did 
not  receive  any  goods  to  be  carried  by  them,  unless  the  consignor  signed  a  paper 
containing  various  conditions,  subject  to  which  they  were  to  be  carried.  The  judge, 
holding  that  the  conditions  were  reasonable,  and  the  contract  a  special  contract 
within  the  17  &  18  Vict.  c.  31,  s.  7,  and  that  consequently  the  defendants  did  not 
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receive  the  goods  to  be  carried  by  them  as  common  carriers,  directed  as  a  nonsuit: 
— Held,  that  the  nonsuit  was  right. 

This  was  an  action  against  the  Great  Western  Railway  Company  charging  them, 
as  common  carriers,  with  negligence  in  the  conveyance  of  goods,  whereby  they  arri\ed 
at  their  destination  too  late  for  the  market. 

The  dcclai-ation  stated  that,  the  defendants  being  common  carriers  by  railwa}'  for 
hire,  the  plaintili',  on  the  iL'th  of  Xo\cmber,  18.55,  caused  to  be  dcliveied  to  them,  at 
their  request,  and  they  accordingly  then  received  from  the  plaintitl',  a  quantity  of 
cheese,  to  be  by  them,  as  such  common  carriers,  cariied  and  conveyed  on  a  certain 
railway,  from  Bath,  to  wit,  to  Basingstoke,  for  hii-e  and  rowai'd  then  paid  by  the 
plaintirt'  to  them  in  tliat  behalf :  yet  the  defendants,  by  the  negligence  and  ilefault  of 
themselves  and  their  servants,  wrongfully,  and  contrary  to  their  duty  in  that  behalf, 
neglected  and  omitted  to  [8]  cairy  or  convey  the  said  cheese  as  aforesaid  for  a  long 
and  unreasonable  time  in  that  behalf  ;  and,  by  means  thereof,  the  plaintitl'  lost  a 
market  for  the  sale  of  the  said  cheese,  and  was  obliged  to  sell  the  same  at  a  su])seqnent 
market,  for  a  less  sum  of  money  than  he  could  and  would  have  done  had  the  defen- 
dants carried  and  conveyed  the  said  cheese  as  afoiesaid  within  a  reasonable  time  in 
that  behalf ;  and  the  plaintitl'  was  also  necessarily  put  to  great  e.\])ense  in  and  about 
the  endeavouring  to  procui-e  and  in  procuring  the  defendants  to  carr}'  and  convey  the 
said  cheese  from  Batli  to  Basingstoke  aforesaid,  and  in  and  aljout  necessary  travelling 
to  and  from  the  said  market  by  rea.son  of  the  premises,  and  which  became  and  were 
thereby  wholly  useless  :  Averment  that  all  conditions  precedent  and  all  matters  and 
things  necessary  to  entitle  the  plaintitl'  to  maintain  the  action,  had  happened  and 
existed  before  suit :  And  the  plaintitl'  claimed  501. 

The  defendants  pleaded, — first,  that  the  plaintitl'  did  not  cause  to  be  delivered  to 
the  defendants,  nor  did  they  receive  from  the  plaintitl',  the  said  cheese,  to  be  by  them 
carried  and  conveyed  as  alleged, — secondly,  not  guilty, — thirdly,  that  the  said  cheese 
in  the  declaration  mentioned  was  delivered  b}^  the  plaintitl'  to,  and  accepted  and 
received  by,  the  defemlants,  to  be  carried  and  conveyed  under  and  subject  to  a  certain 
contract  and  condition,  which  rendered  them  not  lialtlc  for  the  loss,  damages,  or 
expenses  in  the  declaration  mentioned,  to  wit,  that  the  company  would  not  under  any 
circumstances  be  liable  foi'  loss  of  market  or  othei' claim  arising  fiom  delay  or  detention 
of  any  train,  whether  at  starting,  or  at  any  of  tlie  stations,  or  in  the  course  of  the 
journey,  and  that  the  company  did  not  undertake  to  send  goods  by  any  particular 
train,  if  there  weie  an  insufficient  number  of  trucks  at  tiie  station,  or  the  trucks 
couhi  not  be  conveniently  used  for  the  purpose,  [9]  notwithstanding  the  goods  might 
have  been  taken  to  tlie  station  before  tlie  time  appointed  by  the  company  ;  and  that 
the  plaintiffs  claim  was  a  loss  within  the  true  intent  and  meaning  of  the  said  condition, 
and  not  othciwisc, — fourthly,  that,  at  the  time  of  the  delivery  of  the  said  cheese  to 
the  defendants  as  af(jresaid,  the  plaintiff'  agreed  to  beai'  the  risk  of  all  loss  or  damage 
relating  to  the  carriage  or  conveyance  of  the  said  cheese,  in  consideration  of  the 
defemlants  charging  him  at  a  reduced  rate  for  the  carriage  tliereof ;  and  that  the 
plaintitl  was  accoi'dingly  charged  at  such  reduced  rate,  and  the  .said  cheese  was  carried 
and  convoyed  by  the  defendants  unilcr  anrl  subject  to  that  agreement,  and  not  otherwise  ; 
and  that  the  loss  or  damage  in  the  declaration  iMcntioned  was  and  is  ])art  of  the  loss 
or  (himage  agreed  to  be  borne  by  the  plaintili'  as  aforesaid,  and  not  ;iuy  other  loss 
or  damage. 

■  The  plaintitl'  joined  i.ssue  upon  each  of  the  above  pleas :  And,  for  a  fiuthcr 
replication  to  the  third  plea,  the  plaintitl'  said  that  the  contract  in  the  declaration 
mentioned  was  made  and  entered  into  after  the  passing  and  eonnng  into  operation  of 
the  Railway  and  Canal  Tr.itbc  Act,  1^54  (17  iV  IS  Vict.  c.  .'51),  and  that  the  said 
contract  and  condition  in  tli.it  plea  mentioned  was  and  is  unjust  and  unrcason.ible 
within  the  true  intent  .and  meaning  of  that  statute  :  And,  for  a  further  replication  to 
the  fourth  jilea,  the  plaintitl  said  that  the  agi'iu-ment  in  that  plea  mentioned  was  made 
after  the  passing  and  coming  into  o|)eration  of  the  same  act  of  |)arliamenl,  and  wa.s 
and  is  a  special  contract  within  the  true  intent  and  nu^aning  of  the  7th  section  of  the 
said  act;  ami  that  such  agreement  was  not  signed  l)y  the  defendants  (jr  liy  tiio  per.son 
delivering  the  said  cheese  for  carriage,  as  by  the  said  act  of  pailianient  is  required  in 
that  behalf. 

'I  he  pl.iintitr  al.so  new-assigned,  to  the  third  plea,  that  he  suimI  the  delcndauts  in 
this  action  not  only  for  [10]  the  loss  arising  as  in  that  plea  mentioned,  but  also  for 
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that  the  defendants,  after  they  had  received  into  their  custody  the  said  cheese  for  the 
pui'pose  of  so  carrying  and  conveying  the  same  as  aforesaid,  wrongfully  neglected  and 
omitted  to  commence  or  set  about  the  carrying  and  conveying  of  the  said  cheese,  and 
wrongfully  delayed  so  doing  for  a  long  and  uni'easonable  time  in  that  behalf,  and  not 
in  consequence  or  by  reason  of  any  such  delay,  detention,  or  cause  as  in  that  plea 
mentioned  ;  and  to  the  fourth  plea, — that  he  sued  the  defendant  in  this  action  not 
only  for  the  loss  arising  as  in  that  plea  mentioned,  but  also  for  that  the  defendants, 
after  they  had  received  into  their  custody  the  said  cheese  for  the  purpose  of  so  carrying 
and  conveying  the  same  as  aforesaid,  wrongfully  neglected  and  omitted  to  commence 
or  set  about  the  carrying  or  conveying  of  the  said  cheese,  and  wrongfully  delayed  so 
doing  for  a  wrong  and  unreasonable  space  of  time  in  that  behalf,  and  not  during  the 
risk,  carriage,  or  conveyance  in  that  plea  mentioned,  and  that  the  loss  occasioned  to 
him  the  plaintiff"  by  such  last-mentioned  wrongful  act  was  other  than  and  no  part  of 
the  loss  in  that  plea  mentioned. 

The  defendants  took  issue  on  the  replications  to  the  third  and  fourth  pleas,  and 
pleaded  not  guilty  to  the  new-assignments. 

The  cause, — which  was  originally  commenced  in  the  county-court  of  Bath,  and 
removed  by  certioraii, — was  tried  before  Channel),  Scrjt.,  at  the  last  Summer  Assizes 
for  Somersetshire.  The  facts  were  as  follows  ; — The  plaintiff,  who  is  a  farmer  residing 
at  Timsbury  in  the  county  of  Somerset,  being  desirous  of  forwarding  a  quantity  of 
cheese  to  Bishopstoke,  in  the  county  of  Hants,  for  sale  at  the  market  to  be  held  there 
on  Thursday,  the  15th  of  November,  1855,  caused  it  to  be  sent  to  the  Bath  Station  of 
the  Great  Western  i-ailway  on  Monda}^,  the  12th,  paying  the  carriage  to  Basingstoke 
(where  the  [11]  (xreat  Westein  railway  joins  the  South- Western  line  leading  to 
Bishopstoke),  and  directing  the  servants  of  the  Gi-eat  Western  Railwaj^  Comj)any  to 
forward  it  to  its  destination,  ^vhich  they  assured  him  it  would  arrive  at  in  time  for  the 
next  Thursday's  market.  Relying  upon  this  assurance,  the  plaintiff'  went  on  the  15th 
to  Bishopstoke  to  attend  the  market,  but  the  cheese  did  not  arrive  ;  and  this  action  was 
brought  to  recover  261.  for  the  loss  and  expense  incurred  bv  the  plaintiff"  in  consecpience. 

It  appeared  that  the  course  of  transit  from  Bath  to  Bishopstoke  is.  hy  the  Great 
Western  railway  from  Bath  to  Reading,  and  thence  to  Basingstoke,  and  from  Basingstoke 
by  the  South  Western  railway  to  Bishopstoke  ;  that,  in  the  ordinary  course,  the 
plaintift''s  cheese  should  have  started  from  Bath  at  10  p.m.  on  Monday,  arriving  at 
Bishopstoke  some  time  on  the  following  day  ;  but  that,  in  consequence  of  the  engine 
being  of  insufficient  power  to  propel  the  whole  train  of  trucks,  the  cheese  was  not 
forwarded  from  Bath  until  4.30  p.m.  on  Tuesday;  that  it  arrived  at  Reading  on 
Tuesdaj'  night,  and  might  have  been  sent  on  to  Basingstoke  at  5.30  a.m.  on  Wednes- 
day, but,  in  conseijuence  of  the  insufficiency  of  the  "  staff'"  at  Reading,  it  was  detained 
there  till  5.30  a.m.  on  Thursday,  and  consequently  did  not  arrive  at  Bishopstoke 
until  the  market  was  over. 

It  further  appeared,  that,  at  the  time  the  cheese  was  delivered  at  the  Bath  station, 
the  plaintiff'  received  from  the  station-master  a  receipt  for  the  carriage  (21.  12s.  lid.), 
of  which  the  following  is  a  copy  : — 

"Great  Western  Railway. 

"Bath  Station,  Nov.  12th,  1855. 


Name  and  Address  of 
Consignee. 

Gooiis  or  Cattle. 

Tons. 

cwt. 

qr.s. 

lbs. 

£ 

S. 

d. 

White, 

Bishopstoke. 

Owner's  risk. 

100  cheese. 

S[tation]  to  S[tation]. 
Delivery. 

2 

5 

0 

0 

2 
2 

12 
12 

11 
11 

[12]  "  Received  two  pounds  twelve  .shillings  and  eleven  pence  for  conve3'ance  of 
the  above  goods  to  Basingstoke  on  the  conditions  stated  on  the  other  side. 

"For  The  Great  Westekn  Raii.wav. 
"John  Thomas." 
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The  conditions  printed  at  the  back  of  the  receipt  (and  to  which  the  plaiiitifT 
affixed  his  signature)  were  (amongst  others)  as  follows: — "Ninthly,  that  they  [the 
company]  will  not  under  any  circumstances  be  liable  for  loss  of  market  or  other  claim 
arising  from  delay  or  detention  of  any  ti-ain,  whether  in  starting,  or  at  any  of  the 
stations,  or  in  the  course  of  the  journe}'.  The  company  do  not  undertake  to  send 
goods  b\'  any  particular  train  if  there  be  an  insufticient  number  of  trucks  at  the  station, 
or  the  trucks  cannot  be  conveniently  used  for  the  purpose,  notwithstanding  the  goods 
may  have  been  taken  to  the  station  before  the  time  appointed  by  the  company." 

On  the  part  of  the  defendants  it  was  submitted  that  the  goods  were  not  received 
by  them  "  as  common  carriers,"  as  alleged  in  the  declaration,  but  upon  the  special 
terms  indorsed  on  the  receipt  and  signed  by  the  plaintift". 

For  the  plaintitl"  it  was  insisted  that  the  conditions  were  unreasonable  and  therefore 
void  by  operation  of  the  7th  section  of  the  Railway  and  Canal  Traffic  Act,  1854, — 
17  &  18  Vict.  c.  .')!  ;  and  consequently  that  the  contract  must  be  treated  as 
unconditional. 

The  learned  judge,  upon  the  authority  of  the  case  of  Hvij/ies  v.  The  Great  Wedern 
Uaihmij  Coiiipany,  14  C.  B.  6.37,  ruled  that  the  defendants  did  not  undertake  to  carry 
the  goods  in  question  as  "common  carriers,"  but  upon  the  special  terms  mentioned  in 
the  conditions ;  and  he  accordingly  nonsuited  the  plaintitl'. 

Kinglakc,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  condition  under  which  the  cheese  was  received  by  the  defendants, 
[13]  viz.  that  they  the  defendants  did  not  undertake  to  send  goods  by  any  particular 
train,  itc,  did  not  apply  to  and  disprove  the  cause  of  action  upon  the  facts  proved, 
and  that  the  ease  ought  to  have  been  left  to  the  jury. 

Butt,  Q.  C,  and  Montague  Smith,  Q.  C,  in  Hilary  Term  last,  shewed  cause.  The 
material  question  is,  whether  the  cheese  was  received  by  the  defendants  under  a 
contract  as  common  carriei's  or  under  a  special  contract.  The  7th  section  of  the 
17  &  18  Vict.  c.  31,  enacts,  that  'every  such  company  as  aforesaid  shall  be  lialtle  for 
the  loss  of  or  for  any  injiu-y  done  to  any  horses,  cattle,  or  other  animals,  or  to  any 
articles,  goods,  or  things,  in  the  receiving,  forwarding,  or  delivery  thereof,  occasioned 
by  the  neglect  oi-  default  of  such  company  or  its  servants,  notwithstanding  any  notice, 
condition,  or  fleclaration  made  and  given  by  such  company  contrary  thereto,  or  in 
anyvvi.se  limiting  such  liability  ;  every  such  notice,  condition,  or  limitation  being  hereby 
declaied  to  be  null  and  void  :  Provided  always,  that  nothing  herein  conbiined  shall 
be  construed  to  prevent  the  said  companies  from  making  such  conditions  with  respect 
to  the  receiving,  forwarding,  and  delivering  of  any  of  the  said  animals,  articles,  goods, 
or  things,  as  shall  bo  adjudged  by  the  court  or  judge  befoi'c  whom  any  question 
relating  thereto  shall  be  tiied,  to  be  just  and  rea.sonable  :  Pi'ovided  always,  that  no 
greater  damages  shall  be  i-ecovci'cd  for  the  loss  of  or  for  any  injury  done  to  any  of  such 
animals,  beyond  the  sums  hei'cinaftcr  mentioned, — that  is  to  say,  for  any  horse,  501., 
for  any  neat  cattle  [ler  head,  151.,  for  any  sheep  or  pigs  ])er  head,  21., — unless  the 
person  sending  or  deliveiing  the  .same  to  such  company  shall,  at  the  time  of  such 
tleli\'ery,  liave  declared  them  to  be  respectively  of  higher  value  than  as  above 
mentioned  ;  Iti  which  case  it  shall  be  lawful  for  such  company  to  demand  and  receive 
by  way  of  compensation  for  the  in-[14]-creased  risk  and  care  thereby  occasioned,  a 
reasonable  per-centage  upon  the  excess  of  the  value  so  declared  above  the  respective 
suiiis  so  limited  as  aforesaid,  and  which  shall  bo  paid  in  addition  to  the  ordinary  rate 
of  charge  ;  and  such  pei-cciitage  or  increased  rate  of  charge  shall  bo  notified  in  the 
maimer  prescribed  in  the  statute  1  1  (J.  4  iV-  1  W.  4,  c.  68,  and  shall  be  binding  upon 
such  company  in  the  manner  therein  mentioned  :  Provided  also,  that  the  proof  of  the 
value  of  such  animals,  articles,  goods,  and  things,  and  the  amount  of  the  injury  done 
thereto,  shall  in  all  cases  lie  upon  the  pei.son  claiming  i'oni|)cnsation  for  such  loss 
or  injury:  Piovideil  also,  th.-it  no  special  contract  l)etween  such  company  and  any 
other  parties,  respecting  the  receiving,  forwarding,  or  delivering  of  .my  animals, 
articles,  goods,  or  things  as  aforesaid,  shall  lie  binding  upon  or  all'ecl  any  such  |)arty, 
unless  the  same  be  signed  l)v  him  or  by  the  person  delivering  such  aiumals,  articles, 
goods,  or  things  ies])ectively  for  cari-iage  •  Provided  also,  that  nothing  herein  contained 
shall  alter  or  aflect  the  rights,  privileges,  or  liabilities  of  any  such  company  under  the 
.said  act  of  11  G.  4  »t  1  W.  4,  e.  ()8,  with  respect  to  articles  of  the  descriptions 
mentioned  in  the  said  act."  Here,  the  goods  were  I'oceived  ujjou  a  special  contract 
within    that  section  ;   con.se<|Ucntly,   llie   liist    pica   was  proved,  and   the  nonsuit   wxs 


316  WHITE    V.  THE   GREAT    WESTERN    RLY.  CO.         2  C.  B.  (N.  S )  15. 

right.  [Cresswell,  J.  The  plaintiff  contends  that  the  special  contract  did  not  relieve 
the  defendants  from  their  ordinary  liabilities  as  common  carriers.]  It  may  be  that 
some  of  the  stipulations  are  unreasonable,  but  still  that  will  not  affect  those  that  are 
reasonable,  or  make  the  contract  the  less  a  special  contract.  In  The  York,  NewcaMk, 
arul  Berwick  Raihimy  Vompany,  App.,  Crisp,  Eesp.,  14  C.  B.  .527,  pigs  were  delivered  by 
A.  at  a  railway  station  at  Alnwick,  to  be  carried  to  Newcastle,  A.  paying  the  carriage, 
and  receiving  a  ticket,  intimating  the  terras  upon  which  alone  the  company  un-[15]- 
dertook  to  carry  them,  one  of  which  was,  that  "the  company  be  not  responsible  for 
the  non-delivery  of  the  stock  within  any  certain  or  reasonable  time,  nor  in  time  for 
any  particular  market,  nor  are  they  recjuiied  to  forward  by  any  particular  train."  In 
an  action  by  A.  against  the  company,  in  the  county-court,  for  injury  to  the  pigs  fi-om 
delay  in  the  eon\'e3'ance  of  them,  the  judge  left  it  to  the  jury  to  say  whether  the 
company  received  the  pigs  as  common  carriers  for  hire  for  carriage,  or  whether  they 
received  them  under  the  special  contract  set  forth  in  the  ticket.  The  jury  having 
found  again.st  the  company, — this  court,  on  appeal,  held  that  the  judge  had  misdirected 
the  jury,  inasmuch  as  there  was  no  evidence  whatever  that  the  company  had  received 
the  pigs  upon  any  other  contract  than  that  set  forth  in  the  special  contract.  That 
was  followed  by  the  case  of  Hvijhes  v.  The  Greni  U'e.stern  BaihiMy  Cowpany,  14  C.  B. 
637  :  it  was  there  pi'ovecl,  that,  when  the  pigs  were  delivered  to  the  defendants,  the 
plaintiH  signed  a  note  in  which  it  was  stipulated  "that  the  defendants  would  not  be 
liable  or  responsible  for  the  carriage  or  delivery  of  the  pigs  within  any  certain  or 
definite  time,  nor  in  time  foi-  any  particular  market : "  and  the  learned  judge,  holding 
that  the  contract  alleged  in  the  declaration, — which  charged  the  defendants  as  common 
carriers,  and  alleged  a  breach  of  duty  in  not  delivering  the  pigs  within  a  reasonable 
time, — was  not  proved,  nonsuited  the  plaintiti':  and  the  court  upheld  the  nonsuit. 
The  decision  in  these  cases  is  in  strict  accordance  \vith  all  the  rules  of  pleading :  and 
the  recent  statute  makes  no  difference.  Shdw  v.  The  York  and  North  Midland  Raihcay 
Campdvy,  1.3  Q.  B.  347,  is  an  authority  to  the  same  effect.  [Cockburn,  C.  J.  The 
statute  does  not  make  the  company  cease  to  be  common  carriers,  though  it  somewhat 
lessens  theii'  liability  as  such.]  The  question  here  is,  not  what  character  the  company 
bears  generally,  but  what  is  the  na-[16]-ture  of  the  contract  they  have  here  entered 
into.  If  a  special  one,  it  ought  to  have  been  declared  on  as  such,  and  the  question  as 
to  the  reasonableness  of  the  conditions  under  s.  7  does  not  arise :  see  Simons  v.  7'A« 
Giraf  JVestern  Railway  Company,  and  The  London  and  North  Western  Railway  Company, 
Apip.,  iJunhani,  Resp.,  18  C.  B.  805,  826  ;  IVise  v.  The  Great  IFestern  Raihrny  Cmnpany, 
1  Hurlst.  &  N.  63  ;  Pardington  v.  The  South  IVales  Railway  Company,  1  Hurlst.  <%  N. 
392,  16  L.  J.  Exch.  10-5.  In  this  latter  case,  Bramwell,  B.,  says  :  "  I  think  the  proper 
construction  of  the  act  is,  that  the  company  shall  not  be  allowed,  by  giving  general 
notices,  condition.',  oi'  declarations,  to  free  themselves  from  liability  for  the  loss  or 
injury  to  the  cattle  carried  by  them,  but  that  they  may  do  so  l)y  making  such  conditions 
as  shall  appear  just  and  reasonable  ;  and  that  is  quite  consistent  with  their  making  a 
special  contract  with  the  party  foi-  whom  they  cari-y,  with  a  view  of  protecting  them- 
selves from  lial)ility.  It  would  be  quite  mon.strous  to  say  that  such  a  bargain  might 
not  be  made  between  man  and  man.  It  seems  cjuite  reasonable  that  the  company 
should  say,  'We  will  not  be  liable  foi-  any  injury  done  to  the  cattle  by  our  servants.' 
They  receive  a  .smaller  sum  for  the  carriage  of  the  cattle  in  consequence  of  their  being 
exempt  by  the  contract  from  liability  ;  and  it  would  be  very  strange  if  we  wei'e  to 
hold,  that,  after  such  a  contract  was  made,  the  owner  of  the  cattle  might  recover.  I 
think  the  question  of  reasonableness  under  the  statute  does  not  arise :  l>ut,  if  it  does, 
I  think  that  .such  a  notice  would  be  I'oasonable." 

Kinglake,  Seijt,  and  Prideaux,  in  support  of  the  rule.  There  was  aljundant 
evidence  to  shew  that  the  injury  complained  of  arose  fiom  the  negligence  of  the 
company's  serwants.  [Cresswell,  J.  Do  yon  sav  that  all  the  conditions  are  unrea-son- 
able'?]  They  clearly  are  uii-[17]-reasonable ;  and  therefore  the  contract  must  be 
treated  as  unconditional.  [Cresswell,  J.  If  any  part  be  reasonable,  the  contract  upon 
which  the  goods  were  delivered  to  the  defendants  was  not  simpliciter  the  contract 
declared  on.  If  there  lie  anj'  exception  out  of  the  ordinary  responsil)ility  of  a  common 
carrier,  the  declaration  that  the  defendants  contracted  as  common  carriers  is  not  made 
out:  Latham'  v.  Rnfley,  2  B.  &  C.  20,  3  D.  &  R.  211.]  Latham  v.  Rutley  was  not  an 
action  founded  upon  the  breach  of  duty,  but  an  action  of  assumpsit,  and  therefore 
not  applicable  here.     The  liability  of  the  company  as  common  carriers  can  only  be 
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varied  by  the  express  provisions  of  the  act,  or  by  some  special  contract  not  at  variance 
with  itxS  provisions.  [Cockhiiin,  C.  J.  There  is  no  contract  at  all  here  but  the  special 
contract  pioved.]  The  fact  of  their  having  made  a  special  contract,  does  not  relieve 
the  company  from  the  duty  arising  from  their  public  profession, — Deiilon  v.  Tlw  Great 
northern  UaUieaij  t'Diiipaui/,  .">  Kllis  »*c  B.  f>G(), — or  exempt  thom  from  res])onsibility  for 
negligence  :  M'l/ld  v.  Pidford,  S  M.  &  ^V.  4-1:3.  It  was  therefore  competent  to  the 
plaintitV  to  declare  generally,  as  he  has  done  here :  for,  it  is  always  sufficient  for  a 
plaintitl'  to  allege  so  much  of  a  contract  or  of  a  duty  for  the  breach  or  non-performance 
of  which  he  complains  :  Cottcrill  v.  Cujf,  i  Taunt.  285.  So,  here,  the  duty  to  carry 
and  deliver  within  a  reasonable  time  arises  out  of  the  defendants'  position  as  common 
cari'iers,  and  it  was  not  necessary  to  shew  in  the  declaiation  that  it  was  subject  to  any 
exceptions  or  qualifications.  [Cockburn,  C.  J.  In  Hughes  v.  The  Great  H'entern  Railway 
t'ompani/,  it  was  distinctly  held  that  the  circumstance  of  the  company  having  received 
the  pigs  under  a  special  contract  was  not  consistent  with  the  allegation  that  they 
received  them  as  common  carriers  to  deliver  within  a  reasonable  time.  That  case  is 
precisely  in  point.  The  special  contract  there  [18]  ditt'ers  in  no  degree  from  the 
contract  pi'oved  here.]  The  circumstances  of  that  case  were  very  peculiar  :  tlie  learned 
judge  thought  there  was  no  evidence  for  the  jury  ;  and  the  counsel  for  the  plaintiff, 
acquiescing  in  that  ruling,  consented  to  Ije  nonsuited.  The  first  part  of  the  17  &  18 
Vict.  c.  31,  s.  7,  imposes  upon  the  company  the  liability  of  common  carriers  ;  and  they 
arc  only  enabled  to  get  rid  of  the  eti'ect  of  that,  by  shewing  that  their  prima  facie 
liability  is  limited  by  a  special  condition  which  the  court  or  judge  shall  deem  ju.st  and 
rejisonable,  and  which  shall  be  in  writing,  and  signed  by  the  party.  In  Simons  v.  The 
Great  N^orthern  Railwai/  (Jompani/,  18  C.  B.  805,  there  was  a  plea  setting  up  the 
special  contract,  with  an  averment  that  the  loss  arose  out  of  the  circumstances  provided 
against  by  the  special  contract.  Indeed,  in  all  ea.ses  since  the  passing  of  that  act,  the 
special  contract  has  been  pleaded.  [Cockburn,  C.  J.  How  do  you  find  the  cases 
before  the  act,  where  the  carrier's  liability  was  limited  by  notice?]  The  practice  was 
to  declare  generally,  leaving  the  carrier  to  set  up  the  qualification  or  restriction, — 
Clarke  V.  Gray,  6  East,  564  :  but  such  notice  did  not  protect  the  carrier  against,  the 
consequences  of  gross  negligence  or  felony  of  his  servants :  Bodenham  v.  Bennett, 
4  Price,  31  ;  Birkett  v.  JFUlan,  2  B.  X-  Aid.  356  ;  Sym  v.  Chaplin,  5  Ad.  &  E.  634; 
Butt  v.  The  Great  IFestcrn  Railway  Company,  11  C.  B.  140. 
Cur.  adv.  vult. 

Cke.ss\vell,  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case, — which  was  argued  before  the  Lord  Chief  Justice,  and  my  Brother 
Crowder  and  myself, — it  seems  to  the  court  that  the  question  is  one  of  mere  special 
pleafling.  The  declaration  alleged  that  the  defendants  were  common  carriers,  and 
i-eceived  the  goods  in  (|uestion  to  be  carried  by  them  as  such  c(mimon  carriers  for  hire 
[19]  and  reward.  The  plea  traversed  the  averment  that  the  defendants  received  the 
goods  as  common  carriers. 

It  appeai-ed  irr  eviderrce  that  the  defondarrts  did  not  r-eceive  any  goods  to  be 
carried  by  them,  unless  the  consignor  signed  a  paper'  (•orrtiiiniirg  varioirs  conditions 
subject  to  which  they  were  to  be  carried.  It  was  conterrded  that  the  corrditiorrs  were 
iinrea-soriable,  and  therefoi'e  void  by  oper-ation  of  the  stiitute  17  &  18  V'ict.  c.  31,  and 
that  the  contract  must  be  treated  as  inieonditioiial.  The  learired  judge  thought  the 
conditions  reasorrable,  that  the  contract  was  special,  and  that  the  defeirdarrts  did  rrot 
receive  the  goods  to  be  carried  by  them  as  commoir  cari-ier-s,  arrd  directed  a  rrorrsirit. 

The  court  is  of  opinion  that  he  was  r-ight.  The  ease  of  Latlinin  \.  Ridley, 
2  B.  &  C.  20,  3  I).  &  \i.  211,  appeal's  to  be  directly  in  point.  That  was  assumpsit 
against  the  defendants  us  comrrron  carriers.  The  dcclaratiorr  st.'ilcd  that  the  i)lairitiirs, 
at  the  request  of  the  di'feiidarrts,  delivered  a  jiar'cel  to  llierrr  to  be  earr'ied  fr'onr  lioridon 
to  Dover',  arifl  there  delivered,  arrd  that  the  ilcferidarrts,  irr  corrsideration  thereof,  and 
for  hir'e  and  rewar'd,  irndertook  to  car'r'V  safely,  l)ut  thr'oirgh  their-  ncgligcrrcT  the  par'col 
was  lost.  The  jur'v  fourrd  that  the  contract  for'  the  carriage  of  this  |);u-('(l  was  srrbjeet 
to  th(!  e.\ccptiorr  of  fire  arrd  r'obl>er'y,  but  that  the  loss  was  rrot  withirr  the  cxceptiorr. 
The  plairrtiir  had  a  vei'dict,  subject  to  a  rrrotiorr  for- a  norrsirit.  The  Soiicitor-tJerier'id, 
shewing  cause,  corrterrded  that  the  actiorr  was  fourrded  orr  the  corrrrrrorr-law  liability  of 
carriers,  arrd  that  the  pr'oviso  irr  their'  favour  did  rrot  alter  the  nature  of  the  contract, 
but,  if  the  loss  hap|)errcd  by  either'  of  the  causes  excepted,  that  was  rrratter  of  defence  ; 
whereir]i(iii  Ilnboyd,  .).,-    m\  admiralile  pleader,-  obser'ved  :   "  It  does  not  apirear'  that 
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the  defendants  received  the  goods  U])on  their  common-law  liability  ;"  and  the  rule  for 
a  nonsuit  was  made  absolute. 

[20]  It  was  argued  in  the  present  case,  that  the  case  of  Latham  x.  Butlei/,  being  in 
assumpsit,  was  not  an  authority.  As  far  as  the  question  determined  at  nisi  prius  in 
this  case  is  concerned,  it  seems  to  the  court  to  make  no  difference  whethei'  it  was  in 
assumpsit  or  case.  But  the  recent  case  of  IFalker  v.  The  York  and  Xurth  Midland 
Nailwa//  ComjMny,  2  Ellis  &  B.  7-50,  was  in  case.  The  declaration  alleged  that  the 
goods  were  deliveied  by  the  plaintiff  to  the  defendants  as  common  carriers,  and 
received  by  them  as  common  carriers,  to  be  carried,  &c.  Pleas, — secondly,  a  traverse 
of  the  averment  that  the  defendants  received  the  goods  as  common  carriers  on  the 
terms  alleged, — thirdly,  setting  out  a  special  contract.  Lord  Campltell,  in  delivering 
the  judgment  of  the  court,  says, — "  The  declaration  alleges  that  the  defendants  received 
the  goods  as  common  curriers,  with  a  common-law  liability.  The  second  plea  says 
that  they  did  not  receive  them  on  those  terms  ;  and  the  third  plea,  that  they  received 
them  on  certain  conditions.  Is  there  not  evidence  that  the  defendants  had  not 
I'eceived  them  on  the  terms  alleged,  which  is  the  second  issue  I  and  that  there  was  a 
special  contract,  which  is  the  third  ? "  The  court  cannot  distinguish  either  of  those 
cases  from  the  present,  and  therefore  think  that  the  rule  for  setting  aside  the  nonsuit 
must  be  discharged. 

The  York,  Newcastle,  ami  Benvick  Eailwai/  Company,  A^yp.,  Crisp,  Resp.,  1-1  C.  B.  527, 
is  another  authority  to  the  same  effect. 

Rule  discharged. 

Prideaux,  for  the  plaintiff",  asked  leave  to  appeal,  under  the  17  &  18  Yict. 
c.  125,  s.  35. 

Williams,  J.  Neither  my  Brother  Willes  nor  my-[21]-self  (a)  heard  the  case 
argued,  and  therefore  we  could  not  take  upon  ourseh'es  to  gi^e  any  leave  to  appeal. 
Besides,  I  conceive  the  case  to  be  an  extremely  plain  one. 

WiLi.ES,  J.  U^ise  v.  The  O-real  JYestern  itaihrai/  Companii,  1  Hurlst.  &  N.  63,  and 
Pardington  v.  The  Smith  lYaks  Railway  Company,  1  Hurlst.  &  N.  392,  are  precisely  in 
accordance  with  the  judgment  just  pronounced.  I  must  confess  I  thought  the  point 
had  been  settled  in  all  the  courts. 

Prideaux  continuing  very  perseveringly  to  urge  the  hardship  of  shutting  the  plaintiff" 
out  from  contesting  the  propriety  of  the  judgment,  in  a  court  of  error,  and  suggesting 
that  it  was  not  a  case  in  which  the  other  side  could  be  at  all  prejudiced  by  the  delay. 

WlLLlAJlS,  J.,  said  : — Without  meaning  to  intimate  the  slightest  doubt,  but  merely 
on  the  ground  that  iieither  of  the  members  of  the  court  now  present  heard  the  ease 
argued,  we  will  give  the  plaintiff'  time  to  apply  to  one  of  the  other  judges  for  leave 
to  appeal.  There  will  be  ample  time  for  that ;  for,  mj'  Brother  Cresswell  does  not 
leave  town  for  the  circuit  until  Saturday,  and  the  Lord  Chief  Justice  and  my 
Brother  Crowder  not  until  Monday  next.  All  we  can  do  is  to  stav  the  proceedings 
until  Tuesday,  to  give  you  an  opportunity  to  make  your  application  to  one  of  those 
learned  judges. 

The  application  was  made,  but  not  granted. 

[22]     Hall  v.  Conder  and  Another.     Feb.  20th,  1857. 

[S.  C.  26  L.  J.  C.  P.  138,  288 ;  3  Jur.  N.  S.  366,  963  ;  5  W.  K.  742.  Referred  to. 
Smith  V.  Neah,  1857,  2  C.  B.  N.  S.  89.  Principle  applied,  Borah  Ally  Khan  v.  Ahdool 
Azeez,  1878,  L.  R  5  Ind.'App.  127.] 

By  an  agreement, — reciting  that  the  plaintiff"  "  had  invented  a  method  for  the  pre- 
vention of  boiler  explosions,  and  had  obtained  a  patent  for  the  use  of  the  same 
within  the  united  kingdom,  and  was  desirous  of  taking  out  patents  in  France, 
Belgium,  and  .such  other  places  as  might  be  found  expedient,"  and  further  reciting 
that  he  had  disposed  of  a  moiety  of  the  English  patent,  and  had  applied  to  the 
defendants  to  purchase  the  other  moiety,  and  to  assist  him  in  taking  out  the 
foreign  patents, — it  was  agreed  that  the  defendants  should  pay  to  the  plaintiff" 
25001.  in  such  manner  as  should  be  mutually  agreed  on,  and  also  a  proportion  of  the 

(a)  The  only  judges  in  court. 
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net  profits  :  and,  in  consideration  of  such  engagement  on  the  part  of  the  defendants, 
the  pl.iintirt'  "agreed  to  make  over  and  transfer,  and  did  therchy  accordingly  make 
over  and  transfer  to  tlie  defendants  one  half  of  the  said  foreign  patents  when  the 
same  should  be  oljtaiiied,  and  the  above-mentioned  one  half  of  the  English  patent 
theieinbefore  leferred  to." — A  declaration  on  the  above  agreement,  avcriing  that 
the  plaintitr  was  ready  and  willing  to  do  and  did  all  things  necessar)-  on  his  part 
to  entitle  him  to  the  peiformance  of  the  agreement,  and  to  the  payment  of  the 
25001.  Ity  the  defendants,  alleged  for  breaches, — hi'st,  that,  although  a  reasonalile 
time  had  elapsed,  the  defendants  refused  so  pay  the  25001.  or  any  pait  thereof, — 
secondly,  that,  although  a  reasonable  time  had  elapsed,  the  defendants  refused  to 
enter  into  or  make  any  agreement  or  arrangement  with  the  plaintiff  respecting  the 
manner  in  which  the  25001.  should  be  paid, — thirdly,  that,  although  a  reasonable 
time  had  elapsed,  the  defendants  refused  to  fix  upon  or  agree  with  the  plaintiff 
respecting  the  time  or  times  at  which  the  25001.  or  any  part  thereof  should  be  paid. 
— The  defendants  pleaded,  to  the  first  l)reach,  that,  at  the  commencement  of  the 
action,  no  agreement  had  been  come  to  as  to  the  manner  in  which  the  25001.  should 
be  paid.  They  also  derauixed  to  the  second  and  third  breaches.  And,  as  to  all 
the  breaches,  they  further  pleaded, — secondly,  that  the  invention  was  wholly 
worthless  and  of  no  pulilic  utility,  and  was  not  new  as  to  the  public  use  thereof  in 
England,  and  that  the  plaintitt'  was  not  the  ti'ue  and  first  inventor  thereof, — 
thirdly,  that,  after  the  making  of  the  agreement,  and  before  the  time  for  performing 
it  had  ariived,  and  liefore  lireach,  and  before  the  commencement  of  the  suit,  it  was 
agreed  that  the  defendants  should  pay  and  the  plaintiff  receive  2001.  as  the  balance 
then  to  be  paid  of  the  25001.  stipulated  for,  and  that  the  said  sura  of  2001.  should 
be  in  full  .satisfaction  of  all  claims  of  the  plaintiff  in  respect  of  the  agreement  until 
some  profit  should  have  been  realized  by  the  defendants  from  the  invention  and 
the  letters-patent  ;  that,  in  pursuance  of  such  agreement,  the  2001.  were  paid  and 
received  by  the  plaintiff  in  such  full  satisfaction  as  aforesaid  ;  and  that  no  profit  had 
been  realized  from  the  invention. — The  plaiutifi' demurred  to  each  of  these  pleas;  — 
Held,  that  the  second  breach  was  well  assigned  ;  for  that  the  time  for  pavnient 
of  the  money  had  arrived  ;  and,  if  the  agreement  as  to  the  mode  of  payment  was 
a  condition,  the  defendants,  liv  refusing  to  enter  into  any  agreement,  had  rendered 
the  performance  of  it  impossible,  and  had  either  placedjthe  plaintiff  in  the  same  posi- 
tion as  if  there  had  been  no  condition,  or  had  become  liable  to  a  claim  of  the  same 
amount,  as  damages  for  wrongfully  refusing  to  agree. — Held  also,  that  the  second 
plea  was  bad  ;  for,  that,  in  the  absence  of  any  allegation  of  fraud,  it  must  be  assumed 
that  the  plaintitl"  was  an  inventor',  and  there  was  no  wairanty,  express  or  implied, 
eithei'  that  he  was  the  true  and  first  inventor  within  the  meaning  of  the  statute 
of  James,  or  that  the  invention  was  useful  or  new ;  but  that  the  contract  was  for 
the  sale  of  the  patent  such  as  it  was,  each  paity  having  equal  means  of  ascertaining 
its  value,  and  each  acting  on  his  own  judgment. — Held  also,  that  the  third  plea 
was  bad,  being  pleaded  to  all  the  breaches,  and  being  no  tiaversc  to  the  first.— 
Whether  the  first  plea  afforded  any  answer  to  the  first  breach, — (puere  t  fctr,  semble, 
that,  if  no  mode  of  paj'ment  of  the  25001.  was  agreed  on,  the  money  woukl  be 
payable  as  the  law  directs  where  there  is  no  stipulation  for  agreement. — Leave  to 
iuid  a  plea  to  the  second  and  third  breaches  (tiaversing  the  requests  aTid  breaches 
therein  respectively  alleged),  refused. — The  cotnt  will  not  allow  execution  to  issue 
notwithstanding  proceedings  in  error,  under  the  150th  section  of  the  Common  Law 
Procedure  Act,  lt<52,  inile.ss  the  grounds  of  error  assigned  are  so  frivolous  <vs  to  be 
cleai'ly  inca]ial>lc  of  being  sustained  on  ai'gumcnt. 

This  was  an  action  of  debt  originally  commenced  in  the  Lord  Ma^'or's  court, 
London,  and  removed  by  habeas  cor])us  into  this  court. 

[23]  The  first  count  of  the  dccl.uation  stilted,  that  theretofore,  and  before  the 
(•(jiunu^niemetit  of  this  suit,  to  wit,  on  the  .'50th  of  Januaiy,  1850,  it  w.is  agreed  by 
aTi<l  between  the  ]ilaintitV  and  the  defendants  in  the  words  and  figures  following,  that 
is  to  say,  "  Upper  Ch.arlcs  Street,  Westminster.  Menioivuidinu  of  agreement  ni;ido 
the  .'{Oth  day  of  .laiuiaiy,  lt<5(i,  l)ctween  W.  K.  Il.ill,  of  the  ruited  States  of  America, 
of  the  c)ue  part,  and  Francis  Condor  i^  Co.,  of  Xo.  4  Upijcr  Charles  Street,  West- 
minster, engineers  and  contractors,  of  the  other  part:  Wherejis  the  said  W.  K.  Ilnll 
has  invented   .a  method   for  the  [H'cvcntiou  of  IkjIIci'  (explosions,  and   has  (ilit.'iiiu'd  :i 
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patent  for  the  use  of  the  same  within  the  United  Kingdom,  and  is  desirous  of  taking 
out  patents  in  France,  Belgium,  and  such  other  places  as  may  be  found  expedient : 
And  whereas  the  said  W.  K.  Hall  has  already  parted  with  or  assigned  away  an  interest 
of  one-half  of  the  said  English  patent,  and  is  desirous  of  disposing  of  the  remaining 
half,  to  which  he  hereby  declares  that  he  has  full  right  and  title  :  And  whereas  the 
said  W.  K.  Hall  has  applied  to  the  said  Francis  Conder  &  Co.  to  assist  him  in  taking 
out  the  said  foreign  patents,  and  also  to  purchase  his  abo\'e-stated  interest  in  the  said 
English  patent :  It  is  hereliy  agi-eed  between  the  said  parties  that  the  said  Francis 
Conder  &  Co.  shall  foithwith  proceed  to  take  out  and  secure  such  patents  for  France, 
Belgium,  and  such  other  places  as  may  be  mutually  agreed  on  between  the  said  parties 
to  this  agreement,  with  the  exception  of  the  United  States  of  America :  And  it  is 
further  agreed  that  they  shall  pay  to  the  said  W.  K.  Hall  the  sum  of  25001.  in  such 
manner  as  shall  be  mutually  agi'ced  [24]  on,  and  a  further  sum  equal  to  one  tenth  of 
the  net  proceeds  of  one  half  the  English  patent,  from  and  after  the  time  that  the  said 
net  profits  shall  amount  to  the  sum  of  20,0001.  on  the  whole  patent  :  And,  in  considera- 
tion of  such  engagement  on  the  part  of  the  said  Francis  Conder  &  Co.,  the  said 
W.  K.  Hall  agrees  to  make  over  and  transfer,  and  does  hereby  accordingly  make  over 
and  transfer  to  the  said  Francis  Conder  and  Co.  one  half  of  the  said  foreign  patents 
when  the  same  shall  be  obtained,  and  the  above-mentioned  one  half  of  the  English 
patent  hereinbefore  referred  to  :  And  the  said  W.  K.  Hall  further  agrees  to  execute 
such  further  legal  documents  as  may  be  requisite  for  the  due  carrying  out  of  this 
agreement.  In  witness  whereof  the  said  parties  have  hereto  set  their  signatures 
the  day  hereinbefore  named.  Francis  Conder  and  Co.  W.  K.  Hall."  Averment, 
that,  after  the  making  of  the  said  agreement  as  aforesaid,  the  plaintiff'  was  ready  and 
willing  to  do,  and  did,  all  things  necessary  on  his  part  to  entitle  him  to  the  perform- 
ance of  the  said  agreement,  and  to  the  payment  of  the  said  sum  of  25001.  by  the 
defendants  :  Yet  the  defendants,  although  a  i-easonable  time  bad  elapsed  since  the 
making  of  the  said  agreement,  had  wholly  neglected  and  refused,  and  still  did  wholly 
neglect  and  refuse,  to  perform  the  .same,  in  this,  that  they  the  defendants,  although 
a  reasonable  time  had  elapsed,  and  they  had  been  often  requested  to  pay  to  the 
plaintiff  the  said  sum  of  25001.,  had  hitherto  wholly  neglected  and  refused,  and 
still  dii;l  wholly  tieglect  and  refuse,  to  pay  the  same,  or  any  part  thereof,  to  the 
plaintiff; — and  in  this,  that  they  the  defendants,  although  a  reasonable  time  had 
elapsed  since  the  making  of  the  said  agreement,  and  although  they  had  been  often 
requested  so  to  do,  had  hitherto  wholly  neglected  and  refused,  and  still  did  wholly 
neglect  and  refuse,  to  enter  into  or  make  any  agreement  or  arrangement  with  the 
plaintiff  respecting  the  manner  in  which  [25]  the  said  sum  of  25001.  should  be  paid  by 
them  to  the  plaintiff; — and  also  in  this,  that  the  defendants,  although  a  reasonable 
time  had  elapsed  since  the  making  of  the  said  agreement,  and  although  often  requested 
so  to  do,  had  hitherto  wholly  neglected  and  refused,  and  still  did  neglect  and  refuse, 
to  fix  upon  or  agree  with  the  plaintiff  respecting  the  time  or  times,  or  respecting  any 
time  or  times  at  which  the  said  sum  of  25001.,  or  any  portion  of  instalment  thereof, 
should  be  paid  by  them  to  the  plaintiff',  &c. 

The  declaration  also  contained  counts  for  work  and  labour,  money  paid,  &c., 
interest,  and  money  due  upon  accounts  stated. 

First  plea,  to  the  first  lireach,  that,  at  the  commencement  of  this  action,  no 
agreement  had  been  come  to  between  the  plaintiff  and  the  defendants  as  to  the 
manner  in  which  the  said  sum  of  25001.,  should  be  paid  by  the  defendants  to  the 
plaintiff'. 

The  defendants  also  demurred  to  the  first  count  so  far  as  the  same  related  to  the 
Ijreaehes  secondly  and  thirdly  assigned,  the  ground  of  demurrer  as  to  each  of  the  said 
breaches  being,  "  that  no  cause  of  action  is  shewn,  the  so-called  breaches  not  having 
correlative  obligations  stated  in  or  to  be  inferi'cd  from  the  said  first  count." 

Second  plea,  to  all  the  breaches,  that  the  said  invention  was  wholly  worthless,  and 
of  no  public  utility  or  advantage  whatever,  and  was  not  new  as  to  the  public  use 
thereof  in  England,  and  that  the  plaintiff'  was  not  the  true  and  first  inventoi-  thereof. 

Third  plea,  to  all  the  breaches,  that,  after  the  making  of  the  agreement  in  the 
first  count  mentioned,  and  before  the  time  for  performing  the  said  agreement  in 
any  respect  had  arrived,  and  before  any  breach  thereof,  and  before  the  commencement 
of  this  suit,  it  was  mutually  agreed  liy  and  between  the  plaintiff  and  the  defendants, 
that  the  defendants  should  paj-  to  the  plaintiff',  [26]  and  the  plaintiff'  recei^•e  from  the 


2  C.  B.  (N.  S.)  27. 


HALL   V.  CONDER  321 


flefeiulaiits,  tlie  sum  of  2001.  as  the  lialaiics:  thou  to  1)0  pair]  hy  tlie  flefeiirlants  to 
the  plaiiititl' of  the  said  sum  of  2.'j(X)1.  to  lie  paid  to  the  plaiiititt'  affording  to  the  said 
agreement  in  the  said  first  count  mentioned  ;  and  that  the  said  sum  of  2001.  should 
be  in  full  satisfaction  of  all  claims  and  demands  of  the  plaintifi'  upon  the  defendants 
in  respect  of  the  said  agreement,  until  some  profit  should  have  been  realized  to  the 
defendants  from  the  said  invention  and  the  said  letters-patent ;  that,  in  pursuance  of 
the  said  agreement,  they  paid  the  plaintiff  the  said  sum  of  2001.,  and  the  plaintiff 
received  the  same,  in  .such  full  satisfaction  as  aforesaid  ;  and  that,  since  the  .said  payment 
to  the  plaintirt' of  the  said  2001.,  no  profit  h.id  been  realised  on  the  said  invention  by 
the  defendants  or  by  any  person  or  per.sons  claiming  an  interest  thei'ein  through  the 
defendants. 

Fourth  plea,  as  to  the  residue  of  the  declaration,  never  indebted. 

Fifth  ])lea,  as  to  the  residue  of  the  declaration,  a  set-off  for  money  lent,  &c. 

Si.xth  plea,  payment  before  action. 

The  plaintiff'  took  and  joined  i.ssue  on  the  first,  second,  third,  fourth,  and  si.xth 
pleas,  and  joined  in  demurrer  as  to  the  second  and  fourth  breaches. 

He  also  demurred  to  the  first  plea,  the  ground  stated  in  the  margin  being  "that 
the  defendants'  obligation  under  the  contract  remained  notwith.standing  the  absence 
of  the  said  agreement,"  — to  the  second  plea,  on  the  ground  "  that  it  was  not  necessary 
that  the  patent  should  have  been  good  or  new,  or  that  the  plaintiff  was  the  first 
inventor,  and,  if  it  were,  that  it  did  not  appear  by  the  second  plea  but  that  the 
defendants  knew  the  contrary  when  they  made  the  contract  declared  on," — and  to  the 
third  pica,  on  the  ground  "  that  it  was  without  meaning,  and  set  up  no  valid  eontiact." 

[27]  And  for  a  further  replication  to  the  third  plea,  the  plaintiff"  said  that  he  was 
induced  to  enter  into  and  make  the  said  agreement  in  that  plea  mentioned,  through 
and  by  means  of  the  fraud,  covin,  and  deceit  of  the  defendants ;  and  for  a  further 
replication  as  to  the  fifth  plea,  never  indebted. 

The  defendants  joined  in  demurrer  as  to  the  first,  second,  and  third  pleas,  and 
took  issue  on  the  further  replication  to  the  third  plea,  and  joined  issue  on  the  replica- 
tion to  the  fifth  plea. 

The  demurrer  was  argued  in  Hilary  Term  last. 

Bvles,  Serjt.  (with  whom  was  Lush),  for  the  plaintiff.  The  first  breach,  which 
alleges  the  non-payment  of  the  2.5001.,  is  a  good  breach.  The  consideration  foi'  the 
defendants'  agreement  to  pay  that  sum  is,  the  assignment  of  the  plaintiff's  interest 
in  a  patent  ali'oady  obtained  in  England,  and  also  in  patents  about  to  be  obtained  in 
France  and  Belgium  The  first  (|uestion  arises  upon  the  meaning  of  the  agreement 
to  pav  the  i)laiutitl  the  2.5001.  "in  such  mannei-  as  shall  he  mutually  agreed  on."  The 
context  shews  that  those  words  ha\e  no  reference  to  time  :  The  word  "manner"  must, 
therefore,  receive  its  ordinary  construction,— "  form  "  or  "mode";  for  instance,  in 
cash,  or  in  notes,  or  through  a  banker,  or  in  any  way  which  does  not  import  the  giving 
of  time.  It  may,  indeed,  be  doubtful  whether  it  amounts  to  anything  more  than  is 
ordinarily  implied  in  every  agreement  for  the  payment  of  money, — to  pay  upon 
lequcst :  and,  if  so,  the  bringing  of  the  action  is  a  sufficient  request.  But,  a.ssuming 
that  the  words  in  question  mean  that  something  is  to  be  agreed  upon  between  the 
parties  before  the  money  is  to  be  \y,w\, — that  they  are  to  agree,  not  merely  ;us  to  the 
mode,  but  also  as  the  time  of  payment, — the  declaiation  contains  a  general  averment 
of  perforinancc  of  all  conditions  prcccilent  on  the  pai-t  of  [28]  the  ])laiutitrto  entitle 
him  to  the  ])aymeiit  of  the  money  :  the  money,  therofoie,  being  duo,  in  the  absence 
of  any  agreement  as  to  the  time  and  mode  of  payment,  such  pa3'ment  must  be  made 
as  the  law  directs  where  there  is  no  stipidation.  The  fiist  plea,  which  addresses  itself 
to  that  l)reach  is,  that,  at  the  connnencement  of  this  action,  no  agicement  had  been 
come  to  between  the  plaintiff  and  the  defendants  as  to  the  maimer  in  which  the  2.5001. 
should  be  paid.  This  plea,  it  may  be  conceded,  cuts  from  tnider  the  i)laintifr  the 
averment  that  all  things  were  done  that  were  necessary  to  entitle  him  to  have  the 
agreement  i)ciforincd  by  the  defendants  :  l)\it  the  allegation  of  readiness  and  willingness 
remains  ;  and  that  is  enough  to  sustain  the  breach  :  notes  to  /Vc/cr.s-  v.  O/iii',  2  \Vms. 
Saund.  .■!.52,  citing  Lanmshiri:  v.  k'illiiifiwaiih,  Com.  Kep.  117,  12  Mod.  fi'M,  1  Lord 
Riiym.  G<S(),  J'iiu'f<'ii  v.  Jolnmoii,  1  i'^ast,  20.'<,  liimlniitri'  v.  (hrijorij,  ,5  East,  107,  and 
Laird  V.  rim,  7  M  k  \V.  +74.  The  second  and  third  bleaches,  which  allege  a  refusal 
on  the  part  of  the  defendants  to  agree  as  to  thcmaunei'  oi-  the  time  of  payment  of  the 
money,  are  clearly  une.xccption.il ilc  brciiches.     The  second   plm,  which  is  addressed 
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to  all  the  breaches,  amounts  to  this, — "  Your  patent  which  you  have  agreed  to  assign 
to  us,  is  liable  to  be  defeated  by  plea,  or  by  scire  facias,  by  i-eason  of  want  of  public 
utility  or  novelty."  Be  it  so,  still  the  plaintifi"  has  that  which  he  professes  to  sell. 
[Cockburn,  C.  J.  The  agreement  commences  with  a  recital  that  the  plaintiff  "has 
invented  a  method  for  the  prevention  of  boiler  explosions,  and  has  obtained  a  patent 
for  the  use  of  the  same."  If  he  is  not  the  first  inventor,  the  patent  is  of  no  avail. 
Are  the  defendants  to  pay  this  large  sum,  when  they  find  the  patent  void?]  It  may 
be  that  they  may  have  a  remedy  against  the  plaintiff',  should  it  so  turn  out :  but 
non  constat  that  the  invalidity  of  the  contract  would  be  discovered  or  set  up. 
[Cockburn,  C.  J.  Are  the  defend-[29]-ants  bound  to  take  the  chance  of  that?]  The 
law  will  not  regard  the  value  of  the  consideration  for  the  defendants'  promise,  however 
worthless  or  inadequate  it  may  appear  to  be  :  Uaigh  v.  Brooks,  10  Ad.  &  E.  309,  323, 
2  P.  &  D.  -177,  3  P.  &  I).  452.  That  w-as  an  action  upon  a  promise  made  by  the  defen- 
dant in  consideration  of  the  plaintiff's  giving  up  a  guarantee  which  turned  out  to  be 
worthless:  and,  in  giving  judgment  Lord  Denman  (10  Ad.  it  E.  320)  say.s, — "We 
are  l)y  no  means  prepared  to  say  that  any  circumstances  short  of  the  imputation  of 
fi-aud  in  fact  coukl  entitle  us  to  hold  that  a  party  was  not  bound  by  a  promise  made 
upon  any  consideration  which  could  be  valuable  ;  while  of  its  being  so  the  promise  by 
which  it  was  obtained  from  the  holder  of  it  must  always  aflbrd  some  proof.  Here, 
whether  or  not  the  guarantee  could  have  been  a\ailable  within  the  doctrine  of  JFain 
v.  Jf'arlters,  5  East,  10,  the  plaintiffs  weie  induced  by  the  defendant's  promise  to  part 
with  something  which  thev  might  ha\e  kept,  and  the  defendant  obtained  what  he 
desired  by  means  of  that  promise.  Both  being  free  and  able  to  judge  for  themselves, 
how  can  the  defendant  be  justified  in  breaking  this  promise,  by  discovci'ing  afterwards 
that  the  thing  in  consideration  of  which  he  gave  it  did  not  possess  that  value  which 
he  supposed  to  belong  to  it?  It  cannot  be  ascertained  that  that  value  was  what  he 
most  regarded.  He  may  have  had  othei'  objects  and  motives  ;  and  of  their  weight 
he  was  the  only  judge."  That  principle  is  strictly  applicable  here  [Williams,  J. 
The  case  seems  rather  to  fall  within  that  class  of  cases  in  which  it  has  been  held  that 
there  is  no  implied  warranty  of  title  or  quality,  on  the  sale  of  an  ascertained  chattel.] 
Assuming  the  absence  of  fraud,  the  maxim  "  Pra3sentia  corporis  tollit  errorem  nominis, 
et  Veritas  nominis  tollit  errorem  demonstrationis,"  applies.  Or,  the  case  may  be 
assimilated  to  that  of  a  man  selling  [30]  a  lease  after  a  forfeiture  has  been  incurred  : 
if  the  party  takes  the  benefit  of  the  contract,  he  is  not  to  be  absolved  fi'om  paying  the 
price,  Itecause  it  turns  out,  without  any  fraud  on  the  part  of  the  seller,  that  the  thing 
is  of  less  value  than  was  anticipated.  In  Kintrm  v.  Perston,  1  Hurlst.  &  N.  357, 
25  Law  J.  Ex.  287,  it  was  held  that  a  contract  for  the  sale  of  an  agreement  for  a  lease 
does  not  imply  an  undertaking  that  the  proposed  lessor  has  title  to  grant  the  lease  ; 
and,  in  the  absence  of  an}'  express  stipulation,  it  is  no  defence  to  an  action  upon  such 
contract  that  the  lessor  has  no  title.  Assuming  that  the  objection  to  the  patent  is 
tenable,  there  is  a  chance  that  the  defect  will  not  be  discovered.  [Cresswell,  J.  That 
would  be  tantamount  to  making  the  defendants  pay  the  plaintiff  a  large  sura  for 
the  chance  of  successfully  defrauding  the  public.  The  suggestion  is,  that  the  plaintiff 
deceived  the  crown  by  alleging  that  he  was  the  first  inventor :  and  the  invalidity  of 
the  patent  may  be  shewn  under  the  plea  of  non  concessit.]  So  far,  at  all  e\ents,  as 
concerns  foreign  countries,  the  invention  may  be  new.  [Cockburn,  C.  J.  The  whole 
rests  upon  the  fact  of  the  plaintiff  being  the  true  and  first  inventor :  the  agreement 
starts  with  that  recital.]  The  sui-render  of  a  doubtful  right  is  a  good  consideration 
for  a  promise  to  pay  a  stipulated  sum  :  Lomjridae  \.  Donille,  5  B.  &  Aid.  117.  A 
defeasible  contract  may  still  be  of  some  \'alue.  [Williams,  •!.,  referred  to  Gompertz  v. 
Bartktt,  2  Ellis  &  B.  849.  Theie,  an  unstamped  bill  of  exchange,  indorsed  in  blank, 
purporting  to  be  a  foreign  bill,  was  sold,  without  recourse,  by  the  holder,  who  w;is 
not  a  party  to  the  bill.  It  proved  to  have  been  drawn  in  this  country,  and  was  there- 
fore unavailable  for  want  of  a  stamp,  and  could  not  be  enforced  against  the  parties. 
The  vendor  and  piu-chaser  at  the  time  of  the  sale  were  both  alike  ignorant  of  this 
defect.  It  was  held  that  the  purchaser  was  entitled  to  recover  back  the  price  from 
the  vendor,  on  the  ground  [31j  that  the  article  sold  as  a  foreign  bill  did  not  answer 
the  description  by  which  it  was  sold  :  though  it  would  have  been  otherwise  (the  sale 
being  without  any  warranty,  and  there  being  no  fraud)  had  the  latent  defect  been  one 
consistent  with  the  article  being  a  foreign  bill.  Lord  Campbell,  in  giving  judgment, 
there  says:   "The  law  is,  I  think,  accurately  laid  down  in  the  passage  cited  from 
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Addison  on  Coiitnicts  (2ik1  edit.  p.  15l').  If,  being  what  was  sold,  the  liill  was 
valueless  becanse  of  the  insolvency  of  tiie  parties,  the  vendor  would  not  be  answer- 
able :  but  he  is  answerable,  if  the  bill  bo  spurious.  Jone.-i  v.  Ii>iile,  5  Taunt.  48(S,  and 
Young  v.  Cole,  3  N.  C.  724,  4  Scott,  489,  are  strongl}-  in  point.  Young  v.  Vole  is 
indeed  a  very  strong  case  ;  for,  the  things  sold  there  as  (Jautcmala  bonds  were  in  one 
sense  of  the  words  (lautemala  l)onds  ;  but  they  were  not  what  wa.s  professed  to  be 
sold,  viz.  bonds  binding  on  the  tiautemala  government.  The  c;ise  is  precisely  as  if  a 
bar  was  sold  as  gold,  but  was  in  fact  brass,  the  vendor  lieing  innocent.  In  such  a  ca.se, 
the  purchaser  may  recover."  In  the  cases  put  of  the  lease  or  the  agreement  for  a 
lease,  there  is  not,  as  in  the  case  put  by  Lord  Campbell,  a  total  failure  of  consideration. 
Cresswell,  J.  In  Haig/i  v.  Brooks,  the  flefendant  had  the  very  thing  he  contracted  for, 
both  parties  knowing  what  it  was  that  thej-  were  bargaining  about.]  So,  in  the  case 
of  the  bezar  stone, — C/uuulkr  y.  Lojius,  Cio.  .lac.  4,  and  in  the  case  of  the  gold  bar,  the 
purchaser  got  the  thing  he  bargained  for.  [Williams,  J.  But  in  those  cases,  as  in 
Gompertz  v.  Bartlett,  the  thing  did  not  answer  the  desci'iption  by  which  it  was  sold.] 
Here,  the  article  contracted  for  is  identified  :  it  is  a  patent  which  the  plaintiff  ha(l 
obtiiined  for  "a  method  for  the  prevention  of  boiler  explosions."  So  long  as  that 
patent  is  a  subsisting  patent,  the  defendants  are  liable  on  theii'  agieement ;  though, 
should  it  be  avoided  for  want  of  novelty,  or  as  not  being  the  proper  subject  of  a  patent, 
[32]  they  may  have  a  remedy  by  cross-action,  or  mav  claim  to  reduce  the  damages. 
The  third  jjlea  is  clearly  bad.  Cumber  v.  Il'ane,  1  Stra.  42G,  and  the  authorities  cited 
in  the  notes  to  that  ease  in  1  Smith's  Leading  Cases,  246,  et  seq.  shew  that  pa3'meMt 
of  a  smaller  sum  cannot  be  pleaded  in  satisfaction  of  a  larger  liquidated  debt.  It  is 
true  the  plea  states  that  the  smaller  sum  was  agreed  to  be  paid  before  breach.  But 
there  is  no  chasm  between  the  making  of  the  contract  and  the  breach  of  it,  in  which 
there  could  be  a  rescission  of  the  contract.  [Cresswell,  .).  The  language  of  the  plea 
would  seem  to  imply  that  23001.  of  the  stipulated  sum  had  already  been  paid.] 
Exactly  so. 

Field,  contra.  It  was  a  condition  precedent  that  the  maimer, — that  i.s,  the  time 
as  well  as  the  mode, — of  payment  of  the  25001.  should  be  mutually  agreed  upon. 
There  is  no  cause  of  action  as  alleged  in  the  lirst  breach,  until  such  agreement  was 
come  to.  [Cockburn,  C.  J.  When  were  the  parties  to  agree  as  to  the  time  and 
mode  uf  payment !  If  that  be  left  uncertain,  the  law  infeis  that  the  payment  shall  be 
made  in  a  reasonai)le  time.]  The  iniceitainty  vitiates  the  whole  contract :  Ci/jie  v. 
yllbinsun,  f>  K.xch.  1^5.  In  Milnes  v.  Ceri/,  14  Ves.  400,  an  agreement  was  entered 
into  for  the  .sale  of  premises  according  to  the  valuation  of  two  persons,  one  chosen  by 
each  party,  or  of  an  umpire  to  be  appointed  by  those  two  in  case  of  disagreement; 
and  a  bill  for  a  specific  performance,  praying  that  the  court  would  appoint  a  person 
to  make  the  valuation,  or  otherwise  asceitain  it,  was  dismissed, —Sir  W.  Grant,  M.  K., 
saying,  ''The  more  I  have  con.sidered  this  case,  the  more  I  am  .satisfied,  that,  inde- 
pendently of  all  other  objections,  there  is  no  such  agreement  between  the  parties  as 
can  be  carried  into  execution.  The  only  agreement  into  which  the  defendant  entered, 
was,  to  purchase  at  a  price  to  be  [33]  asceitaincd  in  a  specified  mode.  No  price 
having  ever  l)cen  fixed  in  that  moflc,  the  parties  have  not  agieed  upon  any  price. 
Where,  then,  is  the  complete  and  concluded  contract  which  tiiis  court  is  called  upon 
to  execute  /  The  price  is  of  the  essence  of  a  contract  of  sale.  In  this  instance  the 
parties  have  agreed  upon  a  particular  mode  of  asccrt;iining  the  price.  The  agreement 
that  the  price  shall  lie  fixed  in  one  specific  maimer  certiiinly  does  not  ail'ord  an  infer- 
ence that  it  is  wholly  iuditVerent  in  what  manner  it  is  to  be  fixed."  An  instiuice  of 
this  kind  of  niicertainty  in  a  contract,  is  found  in  the  ciiso  of  I'ai/lor  v.  Brewer,  1  M. 
&  Selw.  290,  where,  a  person  having  performed  work  for  a  committee  under  a  resolution 
entered  into  by  them  "  that  any  service  to  be  rendered  by  him  should  be  taken  into 
consideration,  and  such  remuneration  be  made  jus  should  be  deemed  right  ;  "  and  it 
was  iicld  that  an  .iction  would  not  lie  to  recover  a  reconipeii8(^  for  such  work,  the 
resolution  inqiorting  that  the  committee  were  to  judge  wiiether  any  iviiiutuMation  was 
due.  The  seitond  plea  is  clearly  a  good  answer  to  the  declar ition.  The  contract  is 
executory.  It  purpoit.s  to  ])ass  to  the  defendants  a  legal  right  (as  to  a  moiety)  to  the 
alleged  invention  for  the  time  the  patent  has  to  run.  It  must  be  iussumefj  tiiat  the 
parties  intended  the  one  to  sell  and  the  otiiers  to  buy  .somctliing  of  value.  In  I'nrris 
v.  Ilai/er,  '.>  I'rice,  48S,  ')]H,  Lord  Chief  Baron  Kic^hards  says:  "It  is  a  general  rule 
ill  equity,  founded  on   [principles  of  honesty  and  the  dictates  of  good  sense,  that,  if 
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a  person,  generally  speaking,  offers  an^'thing  for  sale,  the  vendee,  or  he  who  becomes 
the  piHchuser,  is  entitled  to  see  that  the  vendor  has  it  with  the  qualifications  and  in 
the  way  in  which  he,  the  vendee,  understood  that  he  bought  it :  that  is,  so  as  to  atford 
him  an  assurance  of  having  bought  what  he  wanted,  and  meant  to  buy,  or  at  least 
what  was  offered  or  professed  to  lie  sold, — or  he  may  reject  the  conti'act."  [Cresswell, 
[34]  J.  Those  observations,  apart  fiom  the  facts  with  reference  to  which  they  are 
made,  are  not  very  intelligible.]  The  point  decided  in  the  case  was,  that,  if  a  contract 
be  made  for  the  sale  of  leasehold  property  unconditionally  and  without  a  stipulation 
in  terms  on  the  part  of  the  vendor  that  he  means  to  sell  his  interest  only  in  the  residue 
of  the  term,  and  that  he  will  not  warrant  his  lessor's  title, — he  is  bound  to  shew  to  the 
satisfaction  of  the  purchaser  that  his  lessor,  or  the  original  grantor  of  the  term,  was 
entitled  to  grant  the  lease.  He  cannot  otherwise  oblige  the  purchaser  to  complete 
the  contract  made  for  the  purchase  of  the  premises.  [Cresswell,  .T.  Spratt  v.  Jeffery, 
10  B.  &  C.  "249,  5  M.  &  K.  188,  seems  to  be  an  authority  against  you.  There,  by 
contract,  A.  agreed  to  sell  to  B.  the  two  leases  and  goodwill  in  trade  of  a  public-house, 
and  shop  adjoining,  for  42501.,  "as  he  holds  the  same,"  for  twenty-eight  years  from 
Midsummer  next  ensuing,  at  the  annual  rent  therein  mentioned,  and  B.  agreed  to 
accept  a  proper  as.signment  of  the  said  leases  and  premises  as  above  described,  without 
requiring  the  lessor's  title  ;  and,  upon  payment  of  the  said  sum  of  42501.,  A.  agreed 
to  execute  an  effectual  assignment  of  the  said  leases,  and  deliver  up  possession  of  all 
the  said  premises  :  and  it  was  held  that  the  true  meaning  of  this  agreement  was  that 
the  vendee  was  to  purchase  the  two  leases  without  inquiring  into  the  title  of  the  lessor, 
and  could  not  refuse  to  complete  his  purchase  on  account  of  an  objection  to  that  title.] 
Purri.'i  V.  l!ai/er  is  confirmed  by  Soutrr  v.  Drake,  5  B.  <fe  Ad.  992,  where  it  is  distinctlj' 
laid  down  that,  in  every  contract  for  the  sale  of  an  existing  lease,  there  is  an  implied 
undertaking  by  the  .seller  (if  the  contrary  be  not  expressed)  to  make  out  the  lessor's 
title  to  demise ;  and  that,  without  shewing  such  title,  the  seller  cannot  maintain  an 
action  at  law  against  the  buyer  for  refu.siiig  to  complete  the  purchase.  The  terms 
of  the  instrument  in  Spratt  v.  Jcfferi/  shewed  that  both  parties  [35]  intended  to  waive 
the  question  of  title.  Here,  if  the  defendants  had  paid  the  money,  they  would  have 
been  entitled  to  recover  it  back :  Cripps  v.  Reade,  6  T.  E.  606.  [Cresswell,  J.  In 
that  case  the  defendant  had  not  that  which  he  professed  to  sell ;  and  the  purcha.ser 
was  evicted.  Here,  however,  the  plaintiff  had  the  patent.]  True  ;  but  it  was  worth- 
less. In  Mwlei/ V.  Atteiiljoroiigh,  .3  Exch.  500,  509,  Parke,  B.,  says, — "With  respect 
to  executory  contracts  of  purchase  and  sale,  where  the  subject  is  unascertained,  and 
is  afterwards  to  be  conveyed,  it  would  probably  be  implied  that  both  parties  meant 
that  a  good  title  to  that  subject  should  be  transferred,  in  the  same  manner  as  it  would 
be  implied,  under  similar  cii'cumstances,  that  a  merchantable  article  was  to  be  supplied. 
Unless  goods  which  tlie  partv  could  enjoy  as  his  own,  and  make  full  use  of,  were 
delivered,  the  contract  would  not  be  performed.  The  purchasei'  could  not  he  bound 
to  accept  if  he  discovered  the  defect  of  title  before  delivery,  and  if  he  did,  and  the 
goods  were  recovered  from  him,  he  would  not  be  bound  to  pay,  or,  having  paid,  he 
would  be  entitled  to  recover  back  the  price,  as  on  a  consideration  which  had  failed." 
Here,  the  object  of  the  contract  was,  the  purchase  of  the  invention.  That  has  not 
l>een  attained.  The  case  differs,  therefore,  from  Haigh  v.  Brooks,  where  the  defendant 
got  all  he  bargained  for,  and  all  that  the  plaintiff  professed  to  sell.  So,  in  Kintrea  v. 
Ftrstoii,  all  that  the  plaintitl'  intended  to  sell  was  the  agreement.  In  Ha^tie  v.  Couturier, 
9  Exch.  102,  the  plaintiffs,  merchants  at  Smyrna,  chartered  a  vessel  to  proceed  to 
Salonica,  and  there  having  loaded  a  cargo  of  Indian  corn  to  proceed  to  a  safe  port  in 
the  united  kingdom.  The  plaintiffs  accordingly  shipped  at  Salonica  1 1 80  ipiarters 
of  Indian  corn  ;  and,  on  the  22nd  of  February,  1848,  the  master  signed  a  bill  of  lading 
making  the  corn  deliverable  "to  order  of  the  plaintiffs,  or  to  their  assigns,  he  or  they 
paying  freight  as  per  char-[36]-terparty."  The  plaintiffs  indorsed  the  bill  of  lading, 
and  sent  it  together  with  the  charterparty  to  B.,  their  London  agent,  with  orders  to 
sell  the  cargo  on  their  account  i  and  they  also,  through  B.,  insured  the  cargo  "  at  and 
from  Salonica  to  the  port  of  discharge  in  the  united  kingdom,"  &c.,  "  corn  warranted 
free  from  average,  unless  general,  or  the  ship  be  stranded."  On  the  l.st  of  May,  1848, 
B.  employed  the  defendants,  corn-factors  in  London,  to  sell  the  cargo,  and  sent  them 
the  bill  of  lading  indorsed,  the  charterparty  and  policy  of  insurance,  and  they  advanced 
()001.  on  the  cargo.  The  custom  of  corn-factors  is,  to  sell  under  a  del  credere  commis- 
sion, and  when  so  selling  not  to  mention  the  purchaser.     On  the   15th  of  May,  1848, 
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the  defendants  sold  the  eargo  to  C,  and  sent  him  a  bought-notc,  which  stated  that  he 
had  l)Ought  of  them  "  11?<0  ijuarters  of  Saloniea  Indian  corn  of  fair  average  quality 
when  shipped,  at  27s.  pei-  (piarter,  free  on  hoard,  and  including  freight  and  insurance 
to  a  safe  port  in  the  united  kingdom  :  payment  at  two  motiths  from  this  elate,  upon 
handing  over  shipping  doeiiments."  On  the  same  day,  the  defendants  wrote  to  B. 
advising  him  of  the  sale,  but  without  making  any  mention  of  the  purchaser,  or  of 
commission.  The  vessel  sailed  from  Saloniea  on  the  23rd  of  February,  and,  having 
met  with  tempestuous  weather,  the  caigo  became  so  heated  and  fermented  that  the 
vessel  was  obliged  to  put  into  Tunis  Bay,  where  the  cargo,  having  been  surveyed,  was 
found  to  be  unht  to  be  cairicd  further,  and,  on  the  24th  of  Apiil,  it  was  sold.  On 
the  2.'5rd  of  May,  G.  gave  the  defendants  notice  that  he  rejjudiated  the  contract,  on 
the  ground  that  the  cargo  did  not  exist  at  the  time  of  the  sale  to  him.  In  March, 
1849,  G.  became  bankrupt.  The  plaintift's  brought  an  action  against  the  defendants 
to  recover  the  price  of  the  cargo,  and  declared  specially  on  a  del  credere  guarantie  : 
and  it  was  held  in  the  E.xchecpier  Ghamber, — reversing  the  judgment  of  the  court  of 
I'j.xche(iuer, — that  the  con-[37]-tract  was  for  the  sale  of  a  cargo  supposed  to  exist  and 
capable  of  transfer  to  the  purchaser,  and  that,  inasmuch  as  it  had  been  sold  to  other 
persons  piior  to  the  time  of  the  contract,  the  plaintitl's  could  not  recover.  And  that 
decision  was  artirmed  by  the  House  of  l.ortis  ;  see  Coulurier  v.  Hasstie,  5  House  of  Ijords 
Cases,  67.3.  [Gockburn,  G.  J.  That  case  would  be  more  to  the  purpose  if  this  patent 
had  been  repealed  Ijefore  the  making  of  the  contract.)  Strkklawl  v.  Turner,  7  Hxch. 
208,  is  also  a  strong  authority  in  favoui'  of  the  defendants.  There,  K.  H.  L.,  who 
resided  at  Sydney,  New  South  Wales,  Ijeing  entitled  to  an  annuity  for  his  life,  assigned 
it  in  1847,  to  certain  trustees,  to  dispose  of  it  for  his  benefit.  The  plaintiff  entered 
into  a  correspondence  by  letter  with  the  trustees,  upon  the  suliject  of  the  purchase, 
and,  from  the  various  letters  which  passed  between  the  parties,  it  appeared  that  the 
terms  of  the  purchase  were  not  finally  determined  upon  and  settled  until  the  28th 
of  February,  1849.  Upon  the  Gth  of  that  month  the  ainuiitant  died.  The  purchase- 
money  was  paid  by  the  plaintiff  in  ignorance  of  the  fact,  and  was  ultimately  received 
by  the  executrix  of  the  deceased  :  it  was  held,  that,  as  at  the  time  of  the  purchase 
of  the  annuity  it  had  ceased  to  exist,  the  plaintiff  was  entitled  to  recover  back  the  whole 
of  the  purchase-money  from  the  cxecuti'ix,  on  the  ground  that  the  money  had  been  paid 
without  consideration.  The  third  plea  affords  a  good  answer  to  the  plaintiff's  claim. 
[Williams,  J.  It  is  pleaded  to  all  the  breaches.  How  do  you  apply  it  to  the  first 
breach  ?]  It  is  an  informal  traverse  of  that  breach.  At  all  events,  it  shews  a  new 
substituted  contract  before  l)reach.  It  was  perfe(-t!y  competent  to  the  parties  to  make 
a  new  agreement :  Tai/lor  v.  Jlilnri/,  1  G.  M.  &  K.  741.  [\\'illiams,  J.  Tlu^  jjlea  seems 
to  me  to  be  perfectly  iniintclligilile.  How  can  the  2001.  be  "the  balance  then  pavable  " 
of  the  2.")0Ul.  ;|         '  ' 

[38]  Lush,  in  re|)ly.  The  cases  cited  on  the  first  ])oint,  have  no  application,  ('ope 
V.  Allriiuion,  8  Kxch.  185,  was  the  case  of  a  mere  proposal,  which  never  ripened  into 
a  contract,  and  therefore  no  action  would  lie.  Milnm  v.  (feri/,  14  Ves.  400,  was  a  con- 
tract foi'  sale  at  a  price  to  be  Kxed  in  a  given  manner  :  the  price,  which  was  the  essence 
of  the  contract  was  never  ascertained.  Hesifles,  it  by  no  means  follows  that  an  action 
may  not  Ix!  maintained  n\>im  an  agreement,  although  a  couit  of  e(|uity  will  not  decree 
specific  performance,  because  the  price  is  not  ascertained.  Tai/lor  v.  Brewer,  1  M.  it 
Selw.  290,  has  no  analogy  whatever  to  this  case.  Kvery  del)t  is  payable  at  the  time 
and  in  thi^  manner  the  parties  mutually  .igree  upon.  The  meaning  of  the  contract 
here  evidently  is,  th;it  the  2.")()(ll.  is  ])ayable  ])rcsently  in  cash,  inilcss  tln^  |)arties  shall 
otherwise  .-igrce.  Assuming  that  the  money  was  not  |)ayable  at.  the  plaintill's  option, 
th(!  second  breach,  which  charges  a  refusal  to  enter  into  an  agie(^nient  respecting  the 
manner  in  which  the  payment  was  to  be  made,  clearly  is  a  good  breach  :  it  throws  the 
refu.sal  to  agree  entirely  upon  the  defendant.  [Gockburn,  G.  .1.  Suj)po.se  the  ])arties 
met,  and  could  not  agree  upon  the  manner  of  payment,  what  is  to  ha])pen  !]  That 
difiiculty  afi'ords  a  strong  argument  to  shew  that  the  parties  could  not  have  intended 
llu!  agreement  to  be  a  conclition  preeeilenl.  Kverytliing  is  fixed  but  the  time  of  pay- 
ment. Suppose  one  of  the  parties  died  or  l)ccame  insaiu^  iiinnediately  afl(M-  the 
exe(;ution  of  the  agreement,  would  the  defendants  get  the  licnelil  of  the  patent  witliout 
paying  the  money;  The  last  breach,  at  all  events,  stands  clear  of  the  objection 
suggested  l)y  thi^  Lord  Chief  .lustiee.  As  to  the  second  ple.-i,  it  is  said  that  the  agree 
ment  is  all  executory.      As  regards  the   Knglish  patent,   however,  it   amounts  to  an 
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absolute  assignment  in  equity  ;  and,  as  to  the  foreign  patents,  it  amounts  to  an  agree- 
ment to  assign  them  when  taken  out :  and,  consistently  with  [39]  that  plea,  the 
defendants  may  have  had  the  full  benefit  of  the  English  patent.  It  may  be  that  the 
invention  is,  as  the  defendants  allege,  wholly  worthless,  and  yet  the  defendants  may 
have  acquired  large  profits  from  the  working  of  it.  There  is  no  allegation  of  fraud.  The 
recital  that  the  plaintiff' had  invented  a  method  for  the  pre\ention  of  boilei' explosions, 
and  had  olitained  a  patent  for  the  use  of  the  same  within  the  united  kingdom,  is  the 
language  of  both  parties  to  the  agreement :  Bmrman  v.  Titi/Iai;  2  Ad.  &  E.  278,  4  Nev. 
&  M.  264.  With  respect  to  the  la.st  plea,  it  is  diflficult  to  imagine  what  it  means.  It 
is  addressed  to  all  the  breaches  ;  and,  as  to  the  first  breach,  it  is  clearly  bad,  and 
consequently  it  is  bad  altogether.  [Cre.sswell,  J.  The  third  plea  is  manifestly 
a  bad  one.] 

CoCKBlU^N,  C.  J.  There  was  a  case  partly  heai'd  a  few  days  ago,  one  of  the  points 
in  which  has  some  bearing  on  this  case.  It  may,  therefore,  be  desirable  to  hear  that 
case  out  before  we  dispose  of  this  (a). 

Cur.  adv.  vult. 

WiLLiAM.S,  J.,  now  delivered  the  judgment  of  the  court. 

The  first  question  arising  on  this  record  is,  whether  the  plea  to  the  first  breach  is 
good,  viz.  that,  when  the  action  was  commenced,  no  agreement  had  lieen  made  as  to 
the  manner  in  which  the  2.5001.  should  be  paid.  The  (juestion  stands  thus  : — 25001. 
was  to  be  paid  on  an  event  that  has  happened  (viz.  the  sale  of  a  moiety  of  the  patent) 
in  such  manner  as  might  be  agreed  on.  The  monej'  was  due  :  if  any  particular  mode 
of  payment  was  agreed  on,  payment  in  that  mode  would  fulfil  the  contract ;  but,  if  no 
mode  was  agreed  on,  there  is  much  [40]  ground  for  contending  that  the  money  then 
due  must  be  paid  as  the  law  directs  where  there  is  no  stipulation  for  agreement.  This 
question,  however,  only  involves  a  small  amount  of  costs  ;  for,  we  are  of  opinion  that 
the  second  breach  is  good.  It  alleges  that  the  defendants,  although  a  reasonalile  time 
has  elapsed,  have  wholly  refused  to  enter  into  any  agreement  respecting  the  manner 
in  which  the  money  w;is  to  be  paid.  The  time  for  payment  of  the  money  had  arrived. 
If  the  agreement  as  to  the  mode  of  payment  is  a  condition,  the  defendants,  by  refusing 
to  entei'  into  any  agreement,  have  lendered  the  performance  of  it  impossible,  and 
have  either  placed  the  plaintiff  in  the  same  position  as  if  there  had  been  no  condition, 
or  have  become  liable  to  a  claim  of  the  .same  amount,  as  damages  for  wrongfully 
refu.sing  to  agree. 

The  question  raised  by  the  demurrer  to  the  second  plea, — which  is  pleaded  to  all 
the  bi'anches,  viz.  that  the  alleged  invention  was  wholl}'  worthless  and  of  no  public 
utility,  and  was  not  new  as  to  the  public  use  thereof  in  England,  and  that  the  plaintiff" 
was  not  the  true  and  first  in\'entor  thereof, — is  not  free  from  difficulty. 

With  regard  to  the  sale  of  ascertained  chattels,  it  has  been  held  that  there  is  not 
any  implied  warranty  of  either  title  or  quality,  unless  there  are  some  circumstances 
beyond  the  mere  fact  of  a  sale,  from  which  it  may  be  implied.  The  law  on  this  subject 
was  fully  explained  by  Farke,  B.,  in  giving  the  judgment  of  the  court  of  Exchequer 
in  Morlei/  v.  Attcnhowuglt,  3  Exch.  500,  which,  as  far  as  title  is  concerned,  he  thus  sums 
up,  — "  From  the  authorities  in  our  law,  to  which  may  he  added  the  opinion  of  the 
late  Lord  Chief  Justice  Tindal  in  Ormrod  v.  Huth,  14  M.  &  W.  651,  it  would  seem 
that  there  is  no  implied  wairanty  of  title  on  the  sale  of  goods  ;  and  that,  if  there  be 
no  fraud,  a  vendor  is  not  liable  for  a  bad  title,  unless  there  is  an  express  warranty  or 
an  equivalent  to  it  by  declarations  or  conduct :  and  the  ques-[41]-tion  in  each  case, 
where  there  is  no  warranty  in  express  terms,  will  be,  whether  there  are  such  circum- 
stances as  to  be  eciuivalent  to  such  a  warranty."  And  the  law  is  quite  as  firmly  estab- 
lished, that,  on  the  .sale  of  a  known  ascertained  article,  there  is  no  implied  warranty  of 
its  quality  :  Chankr  v.  Hopkins,  4  M.  &  W.  399.  But  there  is  another  class  of  cases 
in  which  it  has  been  held  that  a  party  is  not  bound  to  accept  and  pay  for  chattels, 
unless  they  ai-e  really  such  as  the  vendor  professed  to  sell,  and  the  vendee  intended 
to  buy  :  of  which  Young  v.  Cole,  3  N.  C.  724,  4  Scott,  4f<9,  and  Gomjierfi  v.  Baitletf, 
2  Ellis  &  B.  849,  are  strong  authorities.  In  the  latter  case,  Lord  Campbell  says  it  is 
precisely  as  if  a  bar  was  sold  as  gold,  but  was  in  fact  brass,  the  vendor  being  innocent. 
In  this  case,  the  thing  sold  was  ascertained,  viz.  a  moiety  of  a  patent  granted  by  her 
Majesty  :  there  was  no  express  warranty ;  and,  whether  it  be  said  that  the  question 

(a)  The  case  alluded  to  was  Smith  v.  ycalc,  post,  p.  67. 
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raised  on  this  plea  impeaches  the  plaintiff's  title  to  the  tiling  sold,  or  its  nuulity,  no 
warranty  can  he  implied.  But,  did  the  plaintiff  profess  to  sell  and  the  defendant  to 
buy  a  good  and  indefeasililc  patent  right  (  or,  was  the  contract  merely  to  place  the 
defendant  in  the  same  situation  as  the  plaintitl  was  in  with  reference  to  the  alleged 
patent! — in  which  case,  his  position  would  l)e  similar  to  that  of  the  ])laiiitiff  in  Kinlrea 
V.  Peratm,  1  Murlst.  A  Norm.  357.  The  plaintiff  professed  to  have  invented  a  method 
for  the  pi-evention  of  boiler  explosions.  It  is  not  alleged  that  he  w;xs  guilty  of  any 
fraud.  He  must,  therefore,  have  lieen  an  inventor ;  for,  if  he  was  not,  he  must  have 
known  it,  and  would  have  been  guilty  of  fraud  in  pretending  to  have  invented. 
Whether  he  was  the  true  and  tirstinventor  within  the  meaning  of  the  statute  of  James, 
is  another  question.  The  first  material  allegation  in  the  plea  is,  that  the  alleged 
invention  was  wholly  woithless,  .and  of  no  utility  to  the  public.  Now,  that  was  a 
mattei'  as  much  within  the  [42]  knowledge  of  the  defendants  as  of  the  plaintill'.  The 
next  allegation,  viz.  that  it  was  not  new  as  to  the  public  use  thereof  in  England,  and 
that  the  plaintiff  was  not  the  first  and  true  inventor,  was  also  a  matter  as  much  within 
the  knowledge  of  the  defendants  as  of  the  plaintiff.  They  had  the  same  means  of 
in(|uiring  into  the  fact,  and  of  learning  whether  it  had  been  in  use,  or  the  invention 
had  been  previously  made  known  in  England.  Why,  therefore,  should  we  assume 
that  the  plaintiff  meant  to  assert  that  the  patent  was  indefeasible,  and  that  the  defen- 
dants purchased  on  that  understanding,  rather  than  that,  each  knowing  what  the 
invention  was,  and  having  equal  means  of  a.scertaining  its  value,  they  contracted  for 
the  patent  such  as  it  was,  each  acting  on  his  own  judgment?  We  think  that  the  latter 
was  the  true  nature  of  the  contract,  and  that  there  was  rro  warranty  express  oi- 
implied,  and  that  the  case  does  not  fall  within  Yoiuuj  v.  Cole  or  Gompcrlz  v.  BartlcH, 
which  proceeded  on  the  somewhat  nice  distinction  before  pointed  out;  nor  is  it  within 
the  principle  upon  which  the  case  of  C/ianfer  v.  Leese,  4  M.  (V:  W.  29.5,  and  5  M.  &  W. 
()9.S,  was  decided  ;  for,  there  the  plaintifl'  conti'acted  that  the  defendants  should  have 
the  exclusive  right  to  sell  cei-tain  things  for  which  patents  had  been  ()l)tained  :  there 
was  no  doubt  as  to  what  the  parties  contracted  foi' ;  and  as  the  plaintiff,  if  one  of  the 
patents  was  invalid,  could  not  confer  the  privilege  which  he  agi'eed  to  confer,  and  for- 
which  the  defendant  contracted  to  pay,  the  considei'ation  for'  the  defendants'  promi.se 
failed,  and  (to  use  the  language  of  Lord  Abinger),  the  whole  resting  in  contract,  and 
nothing  having  been  done  rnidcr  it,  the  conti-act  was  at  an  etrd.  Here,  the  plaintiff 
was  capable  of  fulfilling  all  that  lie  contracted  to  do  ;  he  had  already  done  it  in  equity. 
The  flefendants  might  have  had  all  that  they  contr'actcd  to  r'eceive,  and  were  therefor'c 
bound  to  p;iy. 

[43]  Un  these  grounds,  we  hold  that  the  plea  gives  no  answer  to  the  declaration. 
The  last  plea  was  disposed  of  during  the  argument.  It  is  pleaded  to  all  the  breaches. 
As  to  the  first,  it  cannot  be  treated  as  a  traver'se  of  the  br'each,  and,  the  lireach  being 
admitted,  it  gives  no  answer'. 

Judgment  accordingly. 


May  7th. — Field,  who  had  unsuccessfully  applied  for  leave  to  amend  at  the  time 
judgment  was  given,  on  the  17th  of  April  moved  for  leave  to  add  a  plea  to  the  second 
and  thii'd  bicaches,  tr-aver-sing  the  i-equests  and  bi'eaches  ther'ciri  respectively  alleged  ((0- 
[C'rowder,  J.  Having  taken  your  chance  u]ion  the  issues  in  law,  you  now  wish  to  i-aise 
rssues  of  fact.  Have  you  any  authority  for  that  f]  It  is  submitted  that  it  is  warranted 
by  the  L'Jl'nd  section  of  the  15  tSc  16  \'ict.  c.  7(),  which  enacts  that  "it  shall  be  lawfid 
for'  the  superior  courts  of  common  law,  and  every  judge  ther-eof,  and  any  judge  silting 
at  nisi  prius,  at  all  times  to  amend  all  defects  and  errors  in  any  ])r'Occe(ling  in  civil 
causes,  whether  there  is  anything  to  arrrend  by  or-  not,  and  whethei'  the  defect  oi'  err'or 
be  that  of  the  party  a])plying  to  amend,  oi'  not  ;  and  all  such  amendments  may  be 
made  with  oi-  without  costs,  and  upon  such  tcinrs  as  to  the  cour-t  oi'  judge  may  seem 
tit ;  and  all  such  aniendmcnts  as  nray  be  necessary  for  the  pur'pose  of  deteiiniuing  in 
the  existing  suit  the  rx'al  question  in  contr-oveisy  lietween  the  pai'ties  shall  be  [44]  so 
made."     There  are  issues  of  fact  now  irporr  the  recor'd  which  must  bo  tr'icd.     [Cross- 

(a)  A  previous  appliuition  for  the  same  purpose  had  been  made  to  Coleridge,  J., 
at  Chambei's,  and  i-eferred  by  him  to  Cre.sswell,  J.,  befoi-e  whom  the  parties  attended 
at  Kingston  on  the  2()th  of  March,  when  the  Ic.irncd  judge  I'efnsed  lo  maki^iny  oi'der, 
saying  that  the  dcfendaMls  rniglil  apply  to  tlii;  coiut. 
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well,  .1.  In  effect  3*011  want  to  deny  the  contract  declared  on.]  Not  so.  [Cresswell,  J. 
The  plaintiff  declares  on  an  absolute  agreement  to  pay  him  2.5001.  in  a  manner  to  be 
agreed  on.  You  want  to  set  up  a  conditional  purchase.  That  is  a  denial  of  the 
contract  stated  in  the  declaration.]  The  written  contract  cannot  be  varied  or  con- 
trolled In'  the  facts  sought  to  be  pleaded.  That  which  the  defendants  are  desirous  of 
putting  in  issue  is,  something  which  has  happened  since  the  making  of  the  contract, 
— the  agreement  subsequently  come  to.  [Gockljurn,  C.  J.  If  there  are  any  circum- 
stances to  shew  that  justice  requires  that  you  should  be  allowed  to  put  a  new  defence 
upon  the  record,  we  ought  at  least  to  have  them  on  atfidavit.] 

Aftida\its  were  afterwards  (on  the  22nd)  produced,  and  a  rule  nisi  granted.  These 
atHdavits  stated,  in  substance,  that,  on  the  day  on  which  the  agreement  was  signed, 
viz.  on  the  30th  of  January,  1856,  the  plaintiff  called  at  the  defendants'  office,  and 
stated  that  he  was  in  want  of  an  immediate  advance  of  mone}',  and  proposed  to  sell 
them  the  moiety  of  his  invention  for  2.5001.  ;  that  the  deponent  (one  of  the  defendants) 
told  him,  that,  as  it  was  quite  uncertain  whether  the  invention  would  turn  out  well 
or  not,  they  were  not  willing  to  pay  so  large  a  sum  otherwise  than  out  of  the  profits, 
but  that  they  had  no  objection  to  the  plaintiff  being  the  first  person  remunerated  out 
of  the  profits  (which  all  parties  then  believed  were  likely  to  be  realized),  or  to  advance 
a  small  ,'^uni  to  meet  the  plaintiff's  present  necessities  ;  that  the  plaintiff  assented  to 
this,  and  it  was  then  agreed  that  2.5001.  should  be  the  price,  but  that  a  small  part 
only,  the  amount  of  which  was  not  then  fixed,  should  be  paid  in  cash,  and  the  balance 
should  be  paid  out  of  the  proceeds  of  the  invention,  less  the  costs  of  working  the  same  ; 
and  the  memorandum  declared  upon  [45]  was  prepared  upon  the  spot,  with  the  inten- 
tion of  expressing  such  agreement  ;  that,  on  the  'Jth  of  February,  the  plaintiff  called 
again  on  the  defendants,  and  they  then  advanceil  him  201.  on  account  of  the  sum  which 
it  had  been  so  agreed  should  be  paid  in  cash  ;  and  on  the  19th  he  again  applied  for  a 
further  sum,  and  the  defendants  expressed  their  willingness  to  pa_v  him  the  further 
sum  of  2001.  down  as  the  balance  of  the  sum  which  they  had  agreed  to  pay  in  that 
manner,  but  they  declined  to  pay  any  more  of  the  25001.  until  profits  had  been  realized 
to  that  extent  ;  and  the  plaintitt'  then  expressly  assented,  and  the  defendants  thereupon 
paid  him  2001.  in  cash,  and  he  then  wrote  out  and  signed  a  receipt,  as  follows  :  — 
"  London,  February  1 9th,  1856.  Keceived  of  Francis  Conder  &  Co.  the  sum  of  2001. 
as  the  balance  of  tlie  sum  agreed  to  be  paid  by  them  to  me  for  the  transfer  of  my 
patent  for  the  prevention  of  explosions  in  steam-boilers,  previous  to  the  realization  of 
any  profit  on  the  same.  W.  K.  Hall :  "  that  it  was  at  such  last-mentioned  interview 
also  agreed  that  the  foreign  patents  should  be  immediately  completed,  and  thev  were 
so  completed  by  the  defendants  ;  and,  in  the  month  of  .Jul}'  following,  the  plaintiff 
applied  to  the  defendants  for  an  advance  of  money  to  enable  him  to  go  to  Paris  with 
the  view  of  selling  the  French  patents,  and  they  thereupon  advanced  him  251.  for  that 
purpose,  and  he  thereupon  signed  a  receipt  as  follows: — "London,  July  2nd,  1856. 
Received  of  Messrs.  Conder  &  Co.  the  sum  of  251.  for  expenses  attending  sale  of  foreign 
patents.  \V.  K.  Hall :  "  and  that  neither  at  such  time,  or  at  any  other  time  than  the 
said  19tli  of  February,  1856,  did  the  plaintifl'  ever  apply  to  the  defendants  for  any 
payment  on  account  of  the  25001.,  nor  did  he  at  any  time,  except  as  above  stated, 
ever  request  the  defendants,  or  either  of  them,  to  make  any  agreement  or  arrangement 
respecting  the  manner  or  times  of  payment  of  the  25001.,  nor  had  the  [46]  defendants, 
or  either  of  them,  ever  refused  to  make  such  agreement  or  arrangement,  but,  on  the 
contrary,  they  did,  on  the  said  19th  of  February,  make  and  enter  into  such  agreement 
and  arrangement  as  aforesaid  foi-  the  purpose  of  carrying  out  the  first  agreement  so 
made  between  the  plaintiff' and  the  defendants  as  aforesaid. 

Lush,  on  a  subsequent  day  (May  5th),  shewed  cause,  principally  upon  an  aflSdavit 
of  the  plaintiff,  alleging  that  the  25001.  was  agreed  to  be  paid  to  him  by  the  defendants, 
without  any  regard  to  the  profits  of  the  invention,  and  that  the  receipt  for  the  2001.  was 
prepared  by  the  defendants,  and  his  signature  thereto  obtained  hv  fraud  and  coercion. 
The  learned  counsel  submitted  that  the  application  was  unconscientious  and  merely  for 
the  purpose  of  delay,  that  the  proposed  defence  was  manifestly  in  contradiction  to  the 
written  agreement,  and  that,  if  the  defendants  had  originally  pleaded  as  now  proposed, 
the  judgment  would  probably  have  been  for  the  plaintifi'  in  a  particular  in  which  it 
now  (somewhat  erroneously)  stood  entered  for  the  defendants,  viz.  as  to  the  demun-er 
to  the  first  plea.  [Cresswell,  -T.  The  court  intended  to  give  judgment  for  the  defen- 
dants on  that  issue.     The  rule  was  advisedly  and  carefully  and  accurately  drawn  in 
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tliu  form  in  wliicli  it  appears.  Although  the  argument  for  the  plaintitl'  on  that  issue 
was  plausil^le,  the  court  gave  judgment  against  it.  Cockburn,  C.  J  There  being 
issues  of  faet  to  be  tried,  the  phiiiititt'  cannot  be  prejudiced  by  allowing  the  proposed 
traverses.  If  there  is  a  defence,  the  defendants  ought  not  in  consequence  of  a  mere  slip 
of  the  pleader  to  be  shut  out  from  it.] 

Field,  in  support  of  the  rule.  The  case  is  clearly  within  the  •222nd  section  of  the 
Common  Law  Procedure  Act,  1852:  and  there  can  be  no  just  reason  why  the  [47] 
defendants  should  be  deprived  of  the  privilege  of  trying  the  case  befoi'e  a  jury  on  its 
merits.  It  is  contended  on  the  other  side  that  the  second  breach  is  good,  as  shewing 
a  refusal  \>y  the  defendants  to  come  to  some  arrangement  as  to  the  mode  of  payment. 
The  agreement  of  the  I  itth  of  February  is  in  truth  the  very  agreement  which  the 
original  agreement  of  the  30th  of  .lanuary  contemplated. 
Cur.  adv.  vult. 

Wil.i.ES,  J.  In  this  case  a  I'ule  was  ol)taincd  by  Mr.  Field  calling  upon  the 
plaintitl'  to  shew  cause  why  the  defendants  should  not  have  leave  to  add  a  plea 
to  the  second  and  third  i)reache.s,  traversing  the  lequests  and  breaches  therein 
respectively  alleged.  Against  this  rule  cause  was  shewn  on  a  former  day  in  this  term, 
when  the  court  took  time  to  look  into  the  affidavits.  At  the  request  of  the  Loid  Chief 
Justice  and  my  learned  Brothers,  I  have  done  so  ;  and  I  now  proceed  to  give  our 
judgment. 

The  action  is  brought  for  the  breach  of  an  agreement  to  pay  25001.  for  the  purchase 
of  a  moiety  of  a  certain  patent.     By  that  agreement  it  was  stipulated  that  the  defen- 
dants should  pay  the  plaintiff  the  25001.  "  in  such  manner  as  should  be  mutually  agreed 
on  :"  and,  after  the  usual  avei'ments,  the  declai'ation  sets  out  three  breaches, —tirst, 
that,  although  a  reasonable  time  had  elapsed,  and  the  defendants  had  been  requested, 
they  refused  to  pay  the  25001.  or  any  part  thereof, — secondly,  that,  although  a  reasonable 
time  had  elapsed,  and  the  defendants  had  been  requested,  they  refused  to  enter  into  or 
make  any  agreement  or  arrangement  with  the  plaintiif  respecting  the  manner  in  which 
the  25001.  should  be  paid, — thirdly,  that,  although  a  reasonable  time  had  elapsed,  and 
the  defendants  had  been  requested,  they  refused  to  fix  upon  or  agree  with  the  plaintiif 
respecting  the  time  or  times  at  which  the  25001.,  or  any  portion  or  instalment  thereof, 
should  be  paid.     To  that  [48]  declaration  tlie  defendants  pleaded  several  pleas,  the  one 
mainly  relied  on  l>eing,  "  that  the  said  invention  was  wholly  worthless  and  of  no  public 
utility  or  advantage  whatever,  and  was  not  new  a.s  to  the  public  use  thereof  in  Knglanfl, 
anfl  that  the  [ilain'titl'  was  not  the  true  and  lirst  inventor  thereof.  "     Upon  the  validity 
of  that  plea  there  was  an  argument,  which  resulted  in  a  judgment  for  the  plaintifl'. 
The  pleas  were  dated  the  27th  of  Novembei-,  I85(i  :  and  it  appears  from  the  affiihivits 
tiled   in  answer  to  this   rule,  that  i-epeated  applications  had  been  made  as  well  by 
the  plaintitl' as  l)y  his  attorney  for  payment  of  the  money  ;  and  that  the  defendants  did 
not  on  those  occiisions  object  that  no  mode  of  payment  had  been  mutually  agreed  on, 
but  insisted  that  the  plaintiit  was  not  entitled  to  recover  at  all.     It  seems,  then,  that 
the  defendants  would  not  at  that  time  have  agreed  on  any  mode  of  payment :  and  it 
is  clear  that  the  plea  which  is  now  sought  to  be  added  is  an  after-thought      Still,  if  it 
were  a  plea  whicli  could  in  any  manner  avail  the  defendants,  and  the  plaintitt' could 
sustain  no  detriment  by  its  being  put  n])on  the  record,  it  ought  to  be  now  allowed. 
Upon  consideration,  we  think   that  on   neither  ground  ought  the  proposed  plea  to  be 
allowed.    If  it  had  been  |)lcadcd  in  Novembiii- last,  the  jjlaintiU'nu'ght  have  disccjutinnod, 
aiKl  might  lia\e  called  upon  the  defemlants  then  toagi'ceas  to  the  manner  of  payment, 
and  might  have  biouglit  a  fresh  action  ami  gone  to  trial  at  once.      It  is  plain,  therefore, 
that  the  pica  is  in  the  nature  of  a  dilatory  plea,  and  ])uts  the  plaintitl'  in  a  worse 
position  than  he  would  have  been  in.     Then,  would  it  lie  any  advantage  to  the  defen- 
dants to  have  this  plea  upon  the  record  .'     Clearly  not.      They  state  in  thcii-  affidavit 
that  they  never  agreed  to  pay  the  25001.  ab.solutely  and  at  all  events,  but  only  out  of 
the  net  profits  to  be  derived  from  the  patent.     That  is  not  consistent  with  the  terms  of 
the  written  agreement.     If,  therefore,  they  wore  allowed  to  add  the  plea,  they  could 
not  raise  upon  it  the  point  of  [49]  law  they  propose  to  rely  upon.     We  therefore 
think  the  rule  should  be  discharged,  and   that  the   plaintitV's  costs  should   be  cost.s  in 
the  cause. 

Rule  discharged  accordingly. 

June  4.— The  issues  of  fact  came  on  for  tri.d  at    the  sittings  at  Westminster  after 
Eiister  Term,  when  a  general  verdict  was  found  for  the  [)laiiititt'. 

C.  P.  xvin.-  11* 
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Thu  defendants  having  brought  u  writ  of  eiioi-  herein, — the  grounds  of  error  stated 
in  the  niemoraudum  filed  with  the  masters  pursuant  to  the  149th  section  of  the 
Common  Law  Procedure  Act,  1852,  15  &  IG  Vict.  c.  76,  being,  "that  the  declaration 
discloses  no  undertaking  on  the  defendants'  part,  either  express  or  to  be  inferred,  to 
make  any  agreement  or  arrangement  as  to  the  manner  or  as  to  the  time  of  payment  of  the 
said  sum  0^25001.  ;  and  also  that  it  is  not  alleged  that  the  agreement  or  arnuigement 
which  they  were  requested  to  make  was  a  reasonable  one  either  as  respects  the  manner 
or  as  respects  the  time  of  payment," — 

Lush,  on  the  27th  of  May,  obtained  a  rule  c.dliug  upon  the  defendants  to  shew 
cause  why  the  plaintift' should  not  be  at  liberty  to  issue  execution,  notwithstanding  the 
proceedings  in  error,  the  erroi's  assigned  being  frivolous.  He  referred  to  the  150th 
section,  which  provide.s,  that,  "  if  the  grounds  of  error  shall  appear  to  be  frivolous,  the 
court  or  a  judge  upon  summons  may  older  execution  to  issue."  [Cockburn,  C.  J.  I 
think  we  can  haidly  say  that  the  grounds  of  error  assigned  are  fri\olous,  where  the 
case  has  been  fully  argued,  and  the  court  below  has  taken  time  to  consider  its  judg- 
ment. Willes,  J.  The  material  question  which  was  befoie  the  court  upon  the  demurrers, 
[50]  viz.  that  arising  upon  the  alleged  invalidity  of  the  patent,  is  finally  disposed  of 
by  the  verdict.] 

Knowles,  Q.  C,  and  Field,  on  the  3rd  of  June,  shewed  cause.  The  right  to  bring 
a  writ  of  error  is  one  which  the  courts  ha^'e  always  been  very  slow  to  interfere  with. 
The  agreement  here  declared  upon  is  a  very  peculiar  one.  And,  after  the  court  has 
thought  fit  to  take  time  to  consider  its  judgment,  it  can  hardly  be  said  that  the 
matter  is  so  plain  and  clear  that  so  large  a  sum  as  25001.  should  l>e  handed  o\'er  to  a 
foreigner,  without  giving  the  defendants  an  opportunity  of  taking  the  opinion  of  a  court 
of  error.  In  Gardner  v.  ll'illiaim,  3  Dowl.  P.  C.  796,  Parke,  B.,  upon  an  occasion 
similar  to  this,  observes, — "  How  can  we  say  that  an  objection  is  frivolous  upon  which 
the  couit  granted  a  rule  nisi  \  A  party  is  entitled  to  a  writ  of  error  ex  debito  justitite  ; 
and,  unless  the  causes  of  error  are  clearly  frivolou.s,  we  cannot  interfere."  There,  after 
a  verdict  for  the  plaintifl'  in  an  action  fur  slander,  the  defendant  obtained  a  I'ule  nisi 
fur  arresting  the  judgment  on  two  grounds,  hut  the  court  afterwards  discharged  the 
rule  without  hearing  the  counsel  against  it.  The  defendant  then  brought  a  writ  of 
error,  suggesting  the  same  grounds  :  and  it  was  held  that  these  grounds  could  not  be 
considered  ;is  frivolous  within  the  meaning  of  the  rule  of  Hilary  Term,  4  W.  4,  r.  9, — 
which  was  in  terms  the  same  as  the  150th  section  of  the  Common  Law  Procedure  Act, 
1S52.  [Gresswell,  J.  I  must  protest  against  that  case  being  considered  as  an 
authority.]  The  plaintifl'  will  sustain  no  prejudice,  the  error  day  being  so  near  at 
hand, — June  the  ISth.  [Lush  observed  that  it  would  be  too  late  to  set  the  case  down 
for  argument  for  that  day.  Willes,  J.  That  is  a  mistake.  LTnder  the  Common  Law 
Procedure  Act,  1852,  s.  155,  and  the  6Sth  rule  of  Hilary  Term,  1853,  the  case  may 
[51]  be  set  down  four  days  before  the  actual  day  of  argument :  this  was  so  decided  in 
the  Exchequer  Chamber  in  I'arr  v.  Jciidl,  16  C.  B.  684,  700(tt).]  The  defendants  are 
willing  to  ali'ord  every  facility  in  expediting  the  argument.  [Cockburn,  C.  J.  The 
bona  fides  of  the  defendants  may  be  very  properly  tested  by  their  bringing  the  money 
into  court.]     They  have  already  given  bail  which  are  perfectly  unexceptionable. 

Lush,  in  support  of  the  rule.  The  state  of  the  record  is  very  diHerent  now  from 
what  it  was  when  the  demurrers  were  before  the  court.  There  was  then  a  plea  upon 
the  record,  that  the  alleged  in\'ention  was  worthless  and  not  new,  and  that  the  plaintifl" 
was  not  the  true  and  first  inventor.  That  plea  is  now  virtually  oif  the  record,  no 
evidence  ha\ing  been  ottered  at  the  trial  in  support  of  it.  There  was  also  a  plea 
alleging,  that,  before  the  time  for  pei'forming  the  agreement,  and  before  breach,  an 
agreement  was  come  to  between  the  parties,  under  which  the  plaintitt' received  2001.  in 
full  satisfaction  of  all  claims  and  demands  of  the  plaintifl'  upon  the  defendants  in  respect 
of  the  said  agreement,  until  some  profit  should  have  been  realized  to  the  defendants 
from  the  invention.  I'hat  was  fomid  to  be  untrue  in  point  of  fact.  The  attention  of 
the  court  upon  the  argument  was  mainly  addressed  to  the  second  plea.  A\  hen  the 
stiitute  provides,  that,  if  the  grounds  of  error  shall  appear  to  be  frivolous,  the  court  or 
a  judge  upon  summons  may  order  execution  to  issue,  the  intention  evidently  was,  that 
the  court  or  judge  should  e.xercise  some  judgment  on  the  matter.  If  the  errors  assigned 
are  manifestly  not  arguable,  they  are  within  the  meaning  of  the  statute  frivolous.     No 

(a)  And  see  Kcnwt  v.  ritlu,  17  Jurist,  932. 
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argument  has  been  or  could  Ije  suggested  upon  eilliec  of  the  grounds  assigned  here. 
[Cockburn,  C.  J.  I  think  il  is  [52]  haidly  justifiable  to  argue  the  ease  over  again 
before  us.]  If  the  defentlants  weie  not  boiuid  to  enter  into  an  agreement  to  pay  the 
money,  they  were  bound  ab.solutely  to  pay  it  without  agreement. 

CocKliUKN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged,  not  on  the 
ground  of  any  douljt  I  entertain  as  to  the  propriety  of  the  judgment  pronounced  In' 
the  court  on  the  former  occasion,  Init  on  the  ground  that  it  is  the  undoubted  right  of 
the  suitors  of  this  court  against  whom  judgment  has  been  given,  to  take  the  opinion 
of  a  court  of  error.  Such  being  the  undoubted  right  of  the  suitor,  I  think  we  ought 
to  be  extremely  cautious  in  interfering  with  it.  And,  unless  we  see  that  a  writ  of 
erroi-  has  been  brought  up(jn  grounds  which  are  clearly  frivolous,  and  altogether 
incapable  of  being  sustained  upon  argument,  we  are  bound  not  to  e.\ereiso  the  power 
which  the  statute  gives  us.  In  the  present  ca.se,  although  I  entertain  no  doubt  as  to 
the  correctness  of  the  judgment  which  is  called  in  question,  still  I  oannot  .say  tliat  the 
matter  is  not  open  to  argument:  and,  as  it  is  slated  on  attidavit  that  the  writ  of  error 
is  brought,  not  for  the  purpose  of  delay,  but  bona  fide  and  under  the  advice  of  counsel, 
it  is  not  a  case  for  the  exercise  of  our  discretion. 

Cresswei.L,  J.  The  plaintiffs  in  error  must  undertake  to  argue  the  case,  if 
possible,  on  the  error  day  after  this  term. 

The  rest  of  the  court  concurring. 

Rule  discharged,—"  the  defendants  (the  plaintiffs  in  error)  by  their  counsel  hereby 
undert»iking  to  do  all  in  their  power  to  e.x'pedite  the  argument  of  the  errors  assigned 
between  the  said  parties." 

[53]  The  case  came  on  for  aigument  in  the  Exchequer  Chamber  on  the  18th  of 
June,  before  Lord  Campbell,  C  .J.,  Lord  Chief  Baron  Pollock,  Coleridge,  .T.,  Erie,  J., 
Crompton,  J.,  and  Bramwell,  B. 

June  18th. — AVhateley,  C^.  C.  (with  whom  was  Field),  for  the  plaintilis  in  error. 
The  declaration  discloses  no  undertaking  on  the  ]jait  of  the  defendants  to  enter  into 
any  agreement  as  to  the  manner  or  the  time  of  |)ayinent  of  the  25001.,  or'  to  pay  that 
sum  at  all  events.  The  true  effect  of  that  stipidation  in  the  contract  is,  that  the 
defendants  will  pay  the  2-")001.  in  the  event  of  a  subsequent  agreement  being  come  to 
for  its  payment  and  for  the  time  and  maimer  of  paying  it.  [Lord  Campbell,  C.  J. 
Is  it  not  an  agreement  that  they  will  agree  as  to  the  manner  of  payment  I]  Not 
absolutely.  Until  the  mutual  agreement  is  come  to,  nothing  is  payable.  [Lord 
Campbell,  C.  J.  One  of  the  breaches  assigned  is,  the  refu.sal  to  enter  into  an  agree- 
ment. The  plaintiff  would  be  entitled  to  recover  so  much  as  the  jury  may  think  he 
ought  to  receixe  by  reason  of  the  second  agreement  not  having  been  made.]  Suppose 
the  parties  had  met  for  the  purpose  of  endeavouring  to  come  to  some  arrangement  as 
to  the  manner  and  time  of  payment,  but  weie  unaljle  to  agree,  by  reason  of  the  one 
rccpu'ring  piescnt  payment  and  the  other  a  postponed  ])ayment,  what  is  to  happen  .' 
[Lord  Campbell,  C.  J.  In  that  case  there  would  be  a  breach  of  the  agreement. 
Pollock,  C.  B.  Suppose  this  had  been  the  case  of  the  sale  of  goods  to  be  delivered 
immediately,  with  a  stipulation  foi'  payment  in  a  manner  to  be  agreed  upon  on  a 
future  day,  and  the  purchaser  refused  to  come  to  any  agieement, — when  would  the 
money  be  payable  !]  In  a  re;isonable  time  probably.  [Crompton,  J.  In  the  ciise  put 
by  the  Lord  Chief  Baron,  the  contract  is  broken  by  the  refu.sal  to  agree  as  to  the 
mode  of  payment,  and  the  money  becomes  ])ayable  immediately.]  [54]  Then,  there 
is  a. plea  that  the  patent  was  void.  [Lord  Campliell,  C.  J.  We  hail  that  matter 
discussed  recently  in  the  court  of  t^ueen's  Bcmch,  where  wc  held  such  a  plea  liail, 
the  defendant  having  had  what  he  contracted  for  ;  (loinpuiirj  v.  JJaiiJdl,  2  J'illis  &  B. 
Hid.  Coloriilge,  J.,  reforied  to  Chanlcr  v.  Lcesi;  4  M.  *  W.  295,  5  M.  &  W.  (j!)>s.  | 
The  plaintiff  pi'ofesses  to  sell  a  valid  i)atont.  [Lord  Campbell,  C  J.  No.  There  is 
no  wai'ranty.  If  you  coidd  have  shewn  fraud,  that  woidd  have  been  another  matter. 
Bramwell,  B.  Suppose  the  defendants  had  worked  the  |jatcnt  for  fourteen  ye<irs,  and 
then  discovered  it  to  be  invalid,  .setting  aside  the  ditliculty  iis  to  the  stjitute  of  frauds, 
could  they  recover  back  the  money  they  liad  paid  for  it  /]  No :  that  would  lie 
unreasonable.  [Lord  Campliell,  C.  J.  To  make  anything  of  this  point,  there  must 
have  been  either  a  warranty  or  fraud.  No  fi'aud  is  allegeil  ;  and  there  is  no  warranty 
as  to  the  quality  of  the  thing  contracted  for.]  Supposing  the  money  to  have  been 
iiaid,  and  the  invention  to  tuiii   out  ikjI    to  l)e   new,  the  moncv  "oidd  be  reco\ei'able 
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liiick  as  upon  a  failure  of  consideration.  [Lord  Campbell,  C.  J.  Not  in  the  absence 
of  a  warranty.]  A  man  is  not  hound  to  accept  and  pay  for  chattels  which  are  not 
what  the  seller  professed  to  sell  and  the  buyer  intended  to  buy:  Yminij  v.  Vole, 
3  N.  C.  724,  4  Scott,  489.  [Lord  Campliell,  C.  J.  There,  the  plaintiflT  jjrofes.sed  to 
sell  Guatemala  bonds,  whereas  what  he  flelivered  were  not  genuine  Guatemala  bonds. 
That  was  like  the  ca.se  of  the  forged  bill(«)',  or  the  scarlet  cuttings  (A)  ]  The  party- 
there  did  not  get  the  thing  he  contracted  for.  So,  here,  a  patent  is  not  a  patent  at 
all  unless  it  confers  an  exclusive  privilege  ;  which  a  void  patent  camiot  do.  [Lord 
Campbell,  C.  J.  The  thing  contracted  for  here  was  a  real  patent  [55]  under  the 
Great  Seal,  although,  by  reason  of  circumstances  not  within  the  knowledge  of  either 
pai'ty  at  the  time  of  the  contract,  it  might  ultimately  prove  valueless.]  If  the  court  are 
prepared  to  hold,  that,  under  this  contract,  the  defendants  were  bound  to  accept  a 
patent  for  an  invention  which  was  w^holly  worthless  and  not  new,  there  is  an  end  of 
the  argument.  [Erie,  J.  Many  a  patent  for  an  old  and  worthless  invention  (so  to 
speak)  has  been  upheld  by  the  aid  of  a  skilful  advocate.] 

Montague  Smith,  y.  C.,  contra,  was  not  called  upon. 

LoKD  Cajii'BELL.  Mr.  ^\'hateley  has  urged  all  that  could  be  urged  upon  lioth 
points.  We  are  all  of  opinion  that  the  judgment  of  the  court  of  Common  Pleas  was 
right,  and  should  be  affirmed. 

Judgment  affirmed  {af. 

[56]     HoKLEK  i:  Cakpenter.     Feb.  10,  1857. 

[S.  C.  26  L.  J.  C.  P.  136  ;  3  Jur.  N.  S.  494  ;  5  W.  R.  486.     For  subsequent 
proceedings  see  3  C.  B.  N.  S.  1 72.] 

The  declaration  stated  that  the  defendant,  as  executor  of  one  J.,  was  accustomed  and 
liable  to  pay  over  under  her  will  to  one  A.  certain  rents  and  moneys  i-eceived  l)y 
him  under  the  will  to  the  use  of  A.,  and  that,  in  consideration  that  the  plaintiff' 
would  advance  moneys  to  A.,  the  defendant  promised  to  repay  her  any  such  sums 
as  she  might  so  advance,  from  and  out  of  the  first  money  which  he  (the  defendant) 
should  receive  on  account  of  A.,  t«  wit,  out  of  the  first  moneys  to  be  by  him  there- 
after received  on  account  of  the  aforesaid  rents  and  moneys,  as  and  when  he  should 
receive  the  same  :  A\'erment,  that  plaintiff  afteiwards  advanced  to  A.  moneys  in  the 
whole  amounting  to  .581.  8s.,  and  A.  thereupon  gave  her  an  authority  to  receive  the 
amount  from  the  defendant  ;  that  the  defendant  afterwards  received  201.  on  account 
of  the  said  rents  and  moneys,  and  paid  the  same  to  the  plaintiff,  but  afterwards, 
and  before  he  received  any  more,  purchased  A.'s  interest  in  the  said  rents  and 
moneys,  and  took  an  assignment  thereof,  and  thereby  disabled  himself  from  pei- 
forming  his  contract  with  the  plaintift',  and  had  ever  since  received  the  rents  and 
moneys  in  his  own  right. — Plea,  that,  at  the  time  of  the  purchase  of  A.'s  interest, 
the  defendant  had  no  notice  or  knowledge  that  the  plaintiff  had  advanced  A.  more 
than  the  201.  so  paid  by  him  to  the  plaintiff,  or  that  A.  had  given  the  plaintiff  an 
authority  to  receive  any  further  sum  : — Held,  that  the  plea  was  a  sufficient  answer 
to  the  declaration  ;  for,  that  the  defendant's  promise  did  not  attach  until  the 
authority  was  given,  and  A.,  by  parting  with  his  intei'est,  deprived  himself  of  the 
power  to  give  such  authority. 

The  first  count  of  the  declaration  stilted  that  the  defendant,  before  and  at  the  time 
of  the  making  of  the  promise  thereinafter  in  that  count  mentioned,  was  the  executor 
of  the  last  will  and  testament  of  one  Mrs.  Jenkins,  deceased,  and,  as  such  e.xecutor, 
under  and  by  virtue  of  the  provisions  of  the  said  will,  had  been  and  was  accustomed 

{ay  Jones  v.  Eyde,  5  Taunt.  488,  1  Marsh.  1-57. 

(/')  Bridyc  v.  Wam,  1  Stark.  N.  P.  C.  504. 

((«)-  The  defendants  afterwards  bi-ought  a  writ  of  error  returnalile  in  parliament : 
and,  upon  application  to  a  judge  at  Chambers,  an  order  was  made  for  payment  into 
court  of  the  amount  of  the  damages  and  costs,  and  for  its  payment  out  to  the  plaintiff 
upon  his  giving  security  to  the  satisfaction  of  the  master  for  the  restitution  of  the 
money  in  the  event  of  the  judgment  being  reversed  by  the  House  of  Lords.  [Xo 
appeal  to  the  House  of  Lords  is  reported. — Ed.  E.  R.] 
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.111(1  li:il)l(!  t(i  pay  over  to  one  Thomas  Adams  (■(M'taiii  routs  and  nioiieys  received  iiiid 
t<j  1)0  received  liy  the  defendant  under  the  said  will  for  the  use  and  l)ehoof  of  the  said 
Thomas  Adams  ;  and  thereupon,  in  consideration  that  the  piaintifl'  would  lend  and 
advance  to  the  said  Thomas  Adams  moneys  of  her  the  plaintitt',  he  the  defendant 
promised  the  piaintifl',  upon  the  said  Thomas  Adams  giving  the  plaintitt'  an  authority 
to  receive  the  amount  from  the  defendant,  to  repay  to  the  plaintitt'  any  such  sums  as 
she  the  plaintitt' might  so  lend  and  advance,  from  and  out  of  the  first  money  which  he 
the  defendant  should  receive  on  accouut  of  the  said  Thomas  Adams,  to  wit,  from  and 
out  of  the  ttrst  moneys  to  be  liy  him  thereafter  received  on  account  of  the  aforesaid 
[57]  rents  and  moneys,  as  and  when  he  should  receive  the  same,  and  to  hold  himself 
i-esponsible  to  the  plaintitt'  for  the  same  :  Averment,  that  the  plaintitt',  confiding  in  the 
said  promise  and  undertaking  of  the  defendant,  did  afterwards  U^nd  and  advance  to 
the  said  Thomas  Adams  divers  large  sums  of  money,  in  the  whole  amounting,  to  wit, 
to  5!^1.  8s.  ;  and  the  said  Thomas  Adams  did  thereupon  give  to  the  plaintitt'  an 
authority  to  receive  the  said  amount  from  the  defendant,  who  then  had  duo  notice  of 
the  pi'emises :  and  the  defendant  aftei'wards  received,  on  account  of  the  said  rents  and 
moneys,  201.,  and  paid  the  same  to  the  plaintitt';  but  afterwaids,  and  before  he 
received  any  further  portion  of  the  said  rents  and  moneys,  the  defendant  purchased 
of  the  said  Thomas  Adams  all  his  interest  of  and  in  the  .said  rents  and  moneys,  and 
took  an  assigimient  of  the  same  from  the  .said  Thomas  Adams,  and  theieby  disaliled 
himself  from  performing  his  said  contract  with  the  plaintitt' according  to  the  said  terms 
thereof,  and  had  ever  since  leceived  as  they  became  due  the  said  rents  and  moneys  in 
his  own  right,  and  the  plaintitt'  had  never  yet  been  paid  the  residue  of  the  said  sum  of 
581.  8s.,  or  any  part  thereof,  out  of  the  said  rents  and  moneys,  or  otherwise. 

Fourth  plea, — that,  at  the  time  of  the  said  alleged  purchase  liy  and  conveyance  to 
him  of  the  said  interest  of  the  said  Thomas  Adams  of  and  in  the  said  rents  and 
moneys,  he  had  not  due  notice  and  did  not  know  that  the  plaintitt'  had  advanced  to 
the  said  Thomas  Adams  any  further  or  other  sum  than  the  said  sum  of  201.  so  paid 
by  the  defendant  to  the  plaintitt'  as  aforesaid,  or  that  the  said  Thomas  Adams  had 
given  to  the  plaintitt'  an  authority  to  receive  any  such  further  or  other  sum  ;  and  that 
the  said  Thomas  Adams  had  not  then  given  to  the  plaintitt' any  such  authority. 

Th(!  ])laintitt' dennirred  to  the  fourth  plea, — one  ground  of  demurrer  stated  in  the 
margin  being,  "that,  as  the  [58]  defendant's  contract  was  absolute,  he  was  not  dis- 
charged or  excused  on  account  of  w'ant  of  notice  by  cu'  to  him  of  the  facts  mentioned 
in  the  plea." 

The  defendant  joined  in  demurrer  ;  and  the  case  was  argued  in  Hilary  Term  last, 
before  Gockburn,  C.  J.,  t'resswell,  .J.,  and  Williams,  .1. 

Holl,  in  support  of  the  demurrer  (a).  The  proper  constiuction  of  the  contract 
declaied  on  is,  not  that  the  defendant  contracted  to  lepay  the  advances  out  of  money 
received  on  account  of  Adams,  these  being  mere  words  of  description:  but  it 
imports  an  absolute  undertaking  to  repay  the  advances  out  of  moneys  to  be  received 
for  rents  under  the  will.  The  defendant,  by  purchasing  Adams's  interest,  has  put  it 
out  of  his  power  to  perform  his  contract.  [Crcsswell,  J.  The  declaration  charges 
that  the  defendant  pi-omised  to  repay  to  the  plaintitt'  the  advances  made  by  her  to 
Adams,  out  of  moneys  to  be  i-cceived  by  him  c)n  accoiuit  of  Adams,  th.it  money  was 
advanced  upon  the  faith  of  that  promise,  and  that  the  [59]  defendant  repaid  the 
plaintitt'  201.,  but  afterwards,  and  before  he  leeeived  any  fin  ther  portion  of  the  rents 
and  moneys,  by  puiehasing  Adams's  interest  therein,  disaliled  himself  from  performing 

(<i)  Tlie  points  marked  for  ai'gnmenl  on  the  part  of  the  plaintitt',  were,  - 

"First,  that,  as  the  first  count  of  the  decl.iration  discloses  an  absolute  contract  on 
the  defendant's  part  to  re-pay  the  plaiutitt's  advances  to  Thomas  Adams,  out  of  moneys 
to  be  received  by  him  on  account  of  Thomas  Adams,  the  defendant  was  not  entitled 
to  notice  of  such  advances,  or  discharged  or  excused  from  payment  for  want  of  sucii 
notice : 

"Secondly,  that  the  defendant  ciiuld  ;uid  niiglit  and  ought  to  have  ascert-uiu-d  for 
himself  whether  the  authority  in  the  foiuth  plea  nu'ntioned  wiis  or  was  not  given  : 

"'J'hii'dly,  that  it  was  consistent  with  the  plea  denuurcd  to  that  .in  authority 
might  h.ive  been  given  to  the  ])laiutitt  to  receive  the  wiiole  amount  .'idvanced  by  him 
fi-om  the  defend,-uit  in  g(Micral  terms,  and  that  a  fi'csli  authority  was  not  necessary  in 
respect  of  each  instalmcnl  of  the  advaiiee.s." 
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his  coiitrac-t  with  the  plaiiititf.  Tci  tliis  the  defendaiit  pleads,  that,  at  the  time  of  the 
purehase,  he  had  no  notice  or  liiiowiedge  that  the  plaiutitt'  had  advanced  Adams  more 
than  201.,  or  that  Adams  had  given  her  an  authority  to  receive  more.  If  the  defendant 
had  had  such  notice,  in  all  probability  he  would  not  have  purchased  on  the  same  terms. 
The  equity  of  the  case  is  against  the  plaintiff,  whatever  the  strict  law  maj*  be. 
Cockburn,  C.  -T.  Does  the  defendant  by  having  purchased  Adams's  interest,  cease  to 
receive  the  moneys  "on  account  of  Adams!"]  Even  if  the  contract  means  that  the 
advances  are  to  be  repaid  out  of  moneys  to  be  received  "on  account  of  Adams,"  the 
effect  would  be,  that,  upon  an  authority  being  given  by  Adams,  there  was  an  equitable 
assignment  of  his  interest,  and  a  contract  at  law  to  carry  out  that  equitable  assignment. 
In  the  notes  in  2  ^yhite  &  Tudoi-'s  Leading  Cases,  575  (to  Hou^  v.  Dawson,  1  Ves.  sen. 
331,  and  Paiall  v.  ItoUs,  1  Ves.  sen.  348),  it  is  said  :  "In  equity,  an  order  given  by  a 
debtoi'  to  his  creditor  upon  a  third  person,  having  funds  of  the  debtor,  to  pay  the 
creditor  out  of  such  funds,  is  a  Ijinding  equitable  assignment  of  so  much  money.  Nor 
is  it  necessary,  as  it  would  appear  by  some  of  the  decisions  at  law,  that  the  party 
recei\'ing  the  order  should,  in  some  way,  entei-  into  a  contract :  Burn  v.  Carrallio, 
i  Mylne  &  Cr.  702,  703."  In  M'Gowan  v.  Smith,  2G  Law  Journ.,  Ch.  8,  A.  owed  B. 
money  upon  a  contract :  the  Tiioney  was  payable  by  instalments :  B.  gave  an  order 
upon  A.  for  payment  of  a  poilion  of  such  money  to  C.  :  A.,  at  the  request  in  writing 
of  B.,  made  two  piyments  under  the  order  to  C,  but  refused  to  be  personally  Ijound 
by  the  terms  of  it  I  B.  became  insolvent,  and  some  money  was  still  due  to  C.  [60] 
under  the  order :  C.  filed  a  bill  against  A.  and  the  assignees  of  B.  for  an  account  and 
payment :  and  it  was  held  that  the  order  operated  as  an  equitable  a.ssignment,  and 
that  C.  was  entitled  to  an  account  of  the  money  then  due  under  it,  without  i-egaid  to 
any  payments  made  by  A.  [M'illiams,  J.  You  need  not  have  recourse  to  the  doctrine 
of  equitable  assignment  here  ;  for,  there  is  a  .statement  of  consideration, — that  the 
advances  were  made  at  the  recjuest  of  the  defendant]  The  defendant  cannot  lie 
permitted  by  his  own  act  to  put  it  out  of  his  power  to  perform  his  contract. 
[Cockbiuni,  C.  J.  His  obligation  remains  as  if  he  were  still  the  recipient  of  the 
money  on  accotuit  of  Adams.  He  still  receives  the  money  under  the  will  ;  and  Adams 
is  still  entitled,  except  in  so  far  as  he  has  parted  with  his  rights  to  the  defendant.] 
When  the  defendant  pui'chased  Adams's  interest,  he  ceased  to  recei^'e  the  moneys 
payable  under  the  will  on  Adams's  account,  and  received  them  in  his  own  right.  The 
declaration  does  not  state  how  much  he  has  received  ;  but  so  much  as  he  has  received 
he  was  bound  to  pa\'  over  to  the  plaintiff.  Suppose  the  purchaser  of  Adams's  interest 
had  been  a  third  person  :  the  defendant,  though  he  would  still  receive  the  rents  under 
the  will,  would  receive  them  on  account  of  the  purchaser,  and  not  on  account  of  Adams. 
[Cresswell,  J.  A  creditor  proves  a  delit  in  bankruptcy,  and  assigns  his  interest  in  the 
dividends:  the  assignees  would  pay  the  dividends  on  account  of  the  creditor;  and 
the  recipient  would  receive  them  on  account  of  the  creditor  ]  Not  in  equity,  aftei' 
notice  of  the  assignment.  [Cresswell,  J.  We  are  here  dealing  with  legal  rights.] 
.Assuming  that  the  defendant  did  receive  the  money  on  account  of  Adams,  the  declara- 
tion sufficiently  alleges  that  he  so  received  it.  Whatever  construction,  therefore,  the 
couit  puts  upon  the  contract,  the  declaration  is  good.  Then,  as  to  the  plea.  [Williams,  J. 
How  do  you  get  over  the  averment  in  the  plea,  that  [61]  Adams  did  not  give  the 
plaintiff"  an  authority  to  receive  money  beyond  the  201.  i\  The  contract  is  an  absolute 
one,  to  repay  the  money  advanced  on  Adams  giving  an  authority  ;  and  by  his  own 
act  the  defendant  has  incapacitated  himself  from  performing  it.  The  defendant  could 
not  either  at  law  or  in  equity  discharge  himself  from  that  obligation  :  <'ulrerl  v.  Gordon, 
7  B.  &  C.  809,  1  M.  &  R.  4i)7  ;  Gordon  v.  Uilrert,  4  Kuss.  581,  1  Sim.  253.  In  Ford 
V.  Tileij,  6  B.  &  C.  325,  by  agreement,  A.  stipulated  that  he  would,  as  soon  as  he  should 
become  possessed  of  a  certain  public  house,  execute  a  lease  thereof  to  B.  firmi  the  21st 
of  December,  1855,  for  fourteen  or  twenty-one  years.  At  the  time  of  making  the 
agreement,  the  house  was  upon  lea.se,  which  would  not  expire  till  Midsummer,  1827  ; 
the  legal  estate  being  in  trustees,  first,  to  pay  debts,  and  then  to  pay  an  annuity,  and, 
subject  thereto,  to  the  use  of  A.  if  he  attained  twenty -four.  In  June,  1825,  after  A. 
had  attained  twenty-four,  but  before  the  outstanding  lease  had  expired,  he  and  the 
trustees  had  joined  in  a  lease  to  C.  for  twenty-three  years.  It  was  held  that  A.,  having 
thereby  put  it  out  of  his  power,  so  long  as  the  latter  lease  of  1825  subsisted,  to  grant 
any  lease  to  B.,  had  committed  a  breach  of  his  agreement,  and  was  liable  to  an  action 
for  such  breach,  although  the  fii'st  lease  had  not  ex])ired.     So,  in  Lorelock  v.  Frankh/n, 
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H  {).  B.  .'571,  tlie  pUiiiitiff  declared  upon  a  contract  liy  the  defendiint,  tlicn  lioliliny  laiiil 
for  a  teiiii  of  years,  to  assign  all  his  interest  to  the  plaintifl'.  on  p.iynient  by  the  piaintirt, 
within  seven  yeans  from  a  day  named,  of  1-tOl.,  assigning  for  iireach,  that,  liefore  the 
seven  years  had  expired,  the  defendant  assigned  ail  his  interest  to  a  stninger :  and  it 
was  held,  on  speci.al  demurrer,  th.it  the  breach  as  laid  was  a  good  ground  of  action, 
tile  defendant  having  incapacitated  himself  from  jjcrforming  the  contract,  if  called  on. 
[Williams,  J.  I'pon  looking  more  closely  at  the  plea,  I  find  it  is  not  a  traverse  of  the 
aileg-ation  in  the  declaration  :  it  merely  stiites  that  Adams  [62]  h;«l  not  then, — that 
is,  at  the  time  of  the  purchase  of  his  interest  (a) — given  the  plaintiff'  an  authority  to 
receive  tiie  money.  Cockburn,  C.  J.  The  plaintitl"  must  shew  that  the  contiact  into 
which  the  defendant  entered,  was  one  of  indefinite  duration, — an  undertaking  on  his 
part  to  re-pay  advances,  whenever  made,  on  her  obtaining  an  authority  from  Adams.] 
It  is  submitted  that  the  defendant  has  bound  himself  to  repay  any  advances  out  of 
each  money  he  should  first  receive  after  the  authority  given.  It  is  like  a  continuing 
guarantie  for  advaiices  to  be  made.  [Williams,  J.  The  defendant  pleads  that  he  had 
no  notice  of  any  fuither  advance.  A\  hat  right  would  he  have  to  withhold  the  money 
from  Adams,  if  there  had  been  no  assignment  I]  Having  undertaken  to  re-pay  the 
plaintiir's  advances,  he  was  bound  to  ascertain  whether  or  not  any  authority  had  been 
given.  The  eflect  of  the  contract  was,  to  preclude  Adams,  in  equity,  from  dealing 
with  his  interest  without  giving  notice  to  the  plaintiff  of  his  intention  so  to  do.  The 
plea,  therefore,  clearly  is  no  answer  to  the  declaration. 

Prideau.x  (with  whom  was  B)des,  Serjt.),  contra  (/<).  It  cannot  be  permitted  to 
the  plaintiH',  when  one  construction  of  his  declaration  fails  him,  to  turn  round  and  rely 
upon  a  totally  different  one, — especially  since  duplicity  is  no  longer  a  ground  of 
demurrei-.  The  coiitnict  [63]  declared  upon  was,  to  repay,  not  all  moneys  that  might 
be  advanced,  but  all  such  moneys  as  the  defendant  might  recei\e  on  account  of  Adams, 
and  be  authorised  by  him  to  pay  over  to  the  plaintili'.  There  is  nothing  upon  the  face 
of  the  declaration  to  shew  that  the  two  events  upon  which  the  defendant's  liability 
to  pay  over  tlie  money  depends  ha\e  happened.  The  promise,  it  is  submitted,  was 
conditional  upon  the  defendant's  receiving  the  rents  on  account  of  Adams,  and  receiving 
an  authority  from  him  to  pay  them  ovei-.  The  case  in  principle  very  much  resembles 
that  of  Beswick  v.  Smndelh,  3  Ad.  &  E.  868,  5  N.  Ik  M.  378.  There,  by  the  condition 
of  a  bond  for  payment  of  4001.,  it  was  recited  that  the  obligor  was  about  to  marry 
E.  E.,  linen-drapei',  and  theieby  to  become  possessed  of  a  stock  in  trade,  now  hers,  and 
that  in  consideration  thereof  it  was  agreed  that  he  should  execute  a  bond  to  the 
obligee  to  [)ay  the  cliiidren  of  K.  E.  by  her  hite  husband  3001.  within  twelve  months 
next  after  iv  E.'s  death,  in  the  event  thereinafter  specified  :  and  the  condition  there- 
fore was,  that,  if  S.  (the  obligor)  shall  within  twelve  months  next  after  the  decease  of 
E.  E.,  pay  to  her  child  or  children,  etc.,  3(101.,  "if  upon  an  account  of  the  stock  in 
trade  and  efi'ects  iti  the  linen-di'apory  business,  if  then  carried  on  by  the  said  S.,"  the 
same  "shall  amount  to  the  sum  of  4001.,  but,  in  case,  upon  sncli  account  to  be  taken 
as  aforesaid,  the  said  stock  in  trade  and  ett'octs  shall  amount  to  less  than  that  sum, 
then,  if  the  said  S."  shall  pay  to  the  child  or  children,  ifec,  TiOl.  within  twelve  months 
next  after  the  decease  of  E.  E.,  the  said  obligation  shall  be  void,  itc.  I'lea,  that  E.  P]. 
died,  and  that,  before  her  death,  and  ever  since,  S.  had  ceased  to  cari-y  on  the  l)usiness, 
and  that  he  had  not  at  or  since  the  time  of  her  death  any  stock  in  trade,  etc.  Iteplica- 
tion,  that,  at  the  end  of  twelve  months  from  M  E.'s  decease,  there  were,  and  still  are, 
children  of  E.  E.  by  her  late  husl)and  living:  It  was  held,  on  demurrer,  that,  .-is  [64] 
the  recited  agreement  was,  to  pay  in  the  event  after  specified,  and  the  condition  was, 
to  pay  .3001.  or  1  L'Ol.  according  to  an  account  to  be  taken  of  the  business,  if  then  carried 
on,  the  obligor  might  discharge  himself  i)y  pleading  th.it  he  had  discontinued  the 
business.     If  the  argument  on  the  otlici'  side  1)6  tenable,  the  defendant  would  equally 

(a)  Cresswell,  .).,  so  states,  ]).  ."»!). 

(h)  The  points  niai'kcd  for  argument  <iii  the  part  of  the  defendant,  wore, — 

"  First,  tli.it  the  plea  is  good  ;  — scicondly,  that  the  dccl.iration  is  bad  ;  -thirdly,  that 
the  plaintitl'  has  no  cause  of  action  against  the  defendant  by  reason  of  the  purchase  by 
the  defendant  of  the  interest  of  Adams,  or  otherwise,  under  the  circumstances  in  the 
fleclaration  mentioned  ;  and  that  tiic  declaration  does  not  disclose  any  breach  of  con- 
tract or  other  cause  of  action  against  the  defendant." 

Qmcrc,  wh.it  information  these  point-:  gi\'e  as  to  the  matters  intcndi'd  hi  be  argued  I 
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\vd\e  been  liable  to  re-pay  the  moneys  advanced  by  the  plaintift',  if  the  assignment  of 
Adams's  interest  under  the  will  had  been  made  to  a  third  person.  Fc»d  v.  2'ilri/  and 
Lavdock  v.  Fmiikh/Ji  have  no  application  :  the  contracts  there  were  unconditional,  in 
the  one  case  to  grant  a  lease,  in  the  other  to  as.sign  ;  and  the  defendant  was  to  be  liable 
to  a  penalty  if  he  did  anything  to  disable  himself  from  performing  his  engagement. 
Besides,  there  fraud  was  suggested.  Then,  whatever  the  construction  of  the  declaration, 
the  fourth  plea  is  a  good  answer  to  it.  The  promise  is,  to  pay  a  certain  amount  upon 
receiving  an  authority  so  to  do.  The  record  shews  that  the  money  was  advanced,  the 
authority  given,  and  the  amount  paid.  It  clearly  could  not  be  a  continuing  authority. 
The  declaration  speaks  of  one  amount  and  one  authority  ;  and  the  plea  shews  that 
that  authority  has  been  given  and  acted  upon  ;  and  the  plea  alleges  that  the  defendant 
had  no  notice  that  more  was  due. 

Holl,  in  reply.  The  contract  clearly  contemplates  the  payment  of  more  than  one 
sum :  when  it  speaks  of  money  to  be  received  under  the  will,  it  uses  the  singular 
number ;  when  of  payments  to  be  made,  the  pluial.  The  defendant  was  to  pay  upon 
the  authority  being  obtained,  not  upon  his  having  notice  of  it.  [Williams,  J.  You 
cannot  treat  it  as  an  original  assignment  of  the  fund  by  Adams.  If  you  could,  your 
argument  would  be  very  much  fortified.  Cockbuiu,  t'.  J.  The  defendant  in  eft'ect 
says,  "As  to  the  first  transaction,  I  acted  upon  the  authority.  You  make  a  second 
advance,  and  give  me  no  no-[65]-tice  of  your  having  done  so  :  and  I,  in  ignorance  of 
that  state  of  things,  purchase  Adams's  interest. "]  Having  entered  into  this  engage- 
ment, it  was  incumbent  on  the  defendant,  before  he  did  anything  to  prevent  him  from 
carrying  out  the  contract,  to  inquire  whether  or  not  farther  moneys  had  been  advanced. 
Beswick  V.  Swindells,  3  Ad.  &  E.  8fiS,  5  N.  &  M.  378,  is  clearly  distinguishable.  The 
engagement  to  pay  the  3001.  or  the  1201.  was  conditional  upon  the  trade  being  carried 
on  at  the  wife's  death.  On  the  other  hand.  Ford  v.  Tiki/  and  L/jrelace  v.  Fraiikh/n  are 
distinct  authorities  to  shew,  that,  assuming  this  to  be  in  the  nature  of  a  continuing 
guai'antee,  there  was  an  implied  contract  on  the  part  of  the  defendant  not  to  flo  any- 
thing to  prevent  himself  from  performing  it. 

CoCKBURN,  C.  J.  (addressing  Holl).  How  do  you  propose  that  we  should  deal 
with  the  declaration  !  If  you  do  not  mean  to  stand  upon  the  fact  of  the  defendant's 
having  incapacitated  himself  from  performing  his  contract,  the  declaration  is  in  so 
uncertain  a  shape  that  the  defendant  ought  not  to  be  called  upon  to  answer  it. 

Holl  asked  time  to  consider  whether  or  not  he  would  apply  for  leave  to  amend  ; 
but,  on  a  subsequent  day  (January  23rd),  he  intimated  that  he  would  stand  b}'  his 
declaration. 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case, — which  was  argued  before  the  Lord  Chief  Justice,  my  Brother  Cress- 
well,  and  myself,  the  court  is  of  opinion  that  the  defendant  is  entitled  to  judgment. 

The  declaration  is,  in  substance,  that  the  defendant,  as  executor  of  Mrs.  Jenkins, 
was  liable  to  pay  over  to  one  T.  Adams  cei'tain  rents  recei\'ed  and  to  be  received  [66] 
by  the  defendant  under  the  will  of  Jenkins  to  the  use  of  T.  Adams,  and  that,  in  con- 
sideration that  the  plaintift'  would  lend  monej'  to  Adams,  he,  the  defendant,  promised 
that,  on  Adams  giving  authority  to  the  plaintitl'  to  receive  it,  he  would  pay  to  her  the 
money  advanced  to  Adams,  out  of  the  first  moneys  received  on  his  account :  that  the 
plaintiff'  lent  Adams  581.  8s. ;  that  Adams  gave  the  plaintift"  an  authority  to  receive 
it  from  the  defendant,  who  had  due  notice  ;  that  the  defendant  afterwards  received 
201.  on  account  of  Adams,  and  paid  it  over  to  the  plaintift',  but,  before  he  received  any 
more,  bought  Adams's  interest,  and  so  disabled  himself  from  performing  his  contract, 
and  afterwai'ds  received  the  rents  on  his  own  account,  and  ne\ei-  paid  the  plaintift'  the 
residue  of  the  .581.  8s. 

The  promise  to  pay  to  the  plaintift'  the  money  advanced  by  her  to  Adams  was, 
therefore,  subject  to  two  conditions, — first,  that  the  defendant  should  receive  money 
on  Adams's  account, — secondly,  that  Adams  should  give  an  authority  for  the  defendant 
to  pay  it  to  hei'. 

Then,  the  plea  states,  that,  before  the  defendant  purchased,  he  had  no  notice  or 
knowledge  that  the  plaintiff'  had  advanced  more  than  201.  ;  and  that  Adams  had  not 
then  given  the  plaintiff  an  authority  to  receive  more  than  that  sum. 

The  plaintiif's  counsel  contended  that  the  defendant  was  liable,  because  he  had 
disabled  himself  fi'om  fulfilling  hi.s  contract.     But  that  seems  to  be  founded  on  a 
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falhicy.  This  conliuL-l  was  not,  to  |-epay  all  that  slioiild  at  any  tinu'  he  advanced; 
but,  all  that  tlic  (li:feiidaiit  should  roceivu  and  lie  authorised  to  pay  over :  aud  that 
he  fulfilled.  As  ho  had  not  notice  of  any  fuithei-  aflvauce,  he  caiuiot  he  said  to  have 
purchased  in  fraud  of  his  contract.  He  liad  fullilled  the  only  contract  that  had  then 
attiiched  ;  and  Adams,  hy  fjiving  a  further  authority  after  lu^  had  parted  with  his 
interest,  acted  in  fraud  of  [67]  his  contract  to  sell.  The  defendant's  promise  did  not 
attach  until  the  authority  was  given  ;  and  Adams,  hy  sellinj;;,  deprived  iiimself  of  the 
power  to  give  such  authority.  If  the  plaintiff'  was  defiauded,  it  was  by  Adams,  and 
not  by  the  flefendant. 

We  are,  therefore,  of  opinion  that  the  plea  is  a  sufficient  answer  to  the  declaration, 
and  that  oui-  judgment  must  be  for  the  defendant. 

.hidgment  foi-  the  defendant. 


Sjiith  v.  Neale.     Feb.  20th,  1857. 

[S.  C.  26  L.  J.  C.  P.  143 ;  3  Jur.  N.  S.  516  ;  5  W.  R.  563.  Commented  on,  Felthouse 
V.  Bmllei/,  1862-63,  11  C.  B.  N.  S.  871 ;  7  L.  T.  835.  Adopted,  rFaM.<  v.  Ainmorth, 
1862,  1  H.  &  C.  88.  Confirmefl,  Reuss  v.  PuMey,  1866,  I..  K.  1  Ex.  342.  Referred 
to,  Buxton  V.  Rwit,  1872,  L.  R.  7  Ex.  280.  Distinguished,  In  ru  New  FAicrlumlt 
Comjmii/,  1889,  13  Ch.  D.  129;  Reeve  v.  JenntTif/s,  [1910]  2  K.  B.  522.] 

A  written  proposal,  containing  the  terms  of  a  proposed  contract,  signed  by  the  defen- 
dant, and  a.ssented  to  by  the  plaintiff  by  woi-d  of  mouth,  is  a  suiHcicut  agreement 
within  the  4th  section  of  the  statute  of  frauds. — An  agicemcnt  whereby  all  that  is 
to  be  done  by  the  plaintiff'  constituting  one  entire  consideration  for  the  defendant's 
promise,  is  capable  of  being  performed  within  a  year,  and  no  pait  of  what  the 
plaintiff'  is  to  do  constituting  such  con.sideration  is  intended  to  be  postponed  until 
after  the  expiration  of  the  year,  is  not  within  the  4th  section  of  the  statute  of 
frauds,  notwithstanding  the  performance  on  the  part  of  tlie  defendant  is  or  may 
be  extended  beyond  that  period. — In  an  action  for  the  breach  of  an  agreement 
to  make  the  necessary  periodical  payments  for  sUimp-duty  to  keep  alive  a  patent 
which  had  been  assigned  to  the  defendant: — Held,  that  "  non  concessit,"  in  the 
absence  of  any  fraud,  or  of  any  warranty  that  the  alleged  invention  was  new  or 
was  a  manufacture  within  the  statute  of  James,  puts  in  issue  merely  the  fact  of  Her 
Majesty  having  granted  the  patent,  and  not  its  validity. 

This  was  an  action  for  an  alleged  breach  of  contract. 

The  declaration  stated  that  the  plaintiti'  was  the  first  and  true  inventor  of  a  certain 
new  maiuifacture,  that  is  to  say,  certain  "improvements  in  tlio  manufacture  of  toys, 
models,  and  other  like  articles  of  ornament  or  utility  ; "  and  thereupon,  theretofore, 
to  wit,  on  the  5th  of  March,  1853,  Hei-  Majesty,  t^Hiecii  Victoria,  by  letters-patent 
tnider  the  great  seal,  and  dated  the  day  and  year  last  aforesaid,  granted  the  plaintifl" 
the  sole  privilege  to  make,  use,  exerci.se,  and  vend  tbe  said  invention  witin'n  tlie  united 
kingdom  of  Oreat  Britain  and  Ireland,  the  Channel  Islands,  and  the  Isle  of  Man,  for 
the  term  of  [68]  fourteen  yeais  from  the  said  5th  day  of  March,  1853,  subject,  amongst 
the  other  usual  conditions,  to  the  condition  that  the  same  should  be  void,  and  the 
powers  and  privileges  theieby  granted  shoidd  cease  and  determine,  at  the  expiration 
of  three  years  and  seven  years  i-espectivcly  from  the  date  thereof,  unless  there  should 
be  paid  before  the  expiration  of  the  said  three  year's  arrd  .severr  years  r'cspectively  the 
stiimp-dirtics  in  the  schedule  to  the  stalirte  in  such  case  trrade  annexed  ex[)r'essed  to  be 
payaljle  before  the  expir'ation  of  the  thiril  year-  and  t\n'.  severrth  year  r'cspecti\ely,  aird 
sirch  letters-paleut,  or'  a  duplicate  thei'eof,  shoirld  lie  stamped  with  pioper  stamps 
shewitrg  the  payrrrcrrt  of  such  respective  statrrp-diities,  arrd  shorrld  wlrerr  stanr|)e,d  be 
prodrtced,  l)cfore  the  exjriratiorr  of  such  tiriee  years  arrd  severr  years  respectively,  at 
the  office  of  the  commissiorrers  of  paterrls  for  irrverrtiorrs :  That  afterwanis,  arrd  before 
tire  expir-atiorr  of  three  year's  from  the  date  of  the  said  lettcr'.s-])atetrt,  to  wit,  orr  the 
2l8t  of  June,  1855  (the  stnmp-dtrty  payable  befor'c  tire  exjiir'atiorr  of  the  said  three 
year's  not  havirrg  bcerr  ])aid),  it  was  agr-eed  by  arrd  l>etweerr  the  plairrtilf  and  the  defeii- 
dairt,  that  tire  .said  letlcis-paterrt  slrotild  lie  corrveyed  to  the  deferrdarrt  arrd  arry  friorrd 
of  tire   [rlaintiff,  in   trrrst  for' a  society  (in  which   the  dcfcndarrt  was  irrter'cstcil)  cidled 
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"The  Ladies'  Guild,"  subject  to  the  following  conditions, — that  the  pkintifl'  should 
receive  5  per  cent,  on  the  selling-price  of  all  articles  sold,  in  which  her  patent  was 
emplo3'ed,  payable  quai'terly  ;  that  the  defendant  should  pro\-ide  for  the  next  pay- 
ment on  the  said  patent,  that  is  to  .say,  for  the  said  stamp-duty  payable  before  the 
e.vpiration  of  the  said  three  years  from  the  date  of  the  said  patent ;  that,  if  the  pay- 
ments made  to  the  plaintiff'  were  not  equal  to  501.  in  the  first  year,  and  751.  in  every 
subsequent  year,  the  plaintiff' should  have  the  right,  on  giving  one  month's  notice,  and 
le-paying  any  payments  made  to  keep  up  the  patent,  to  reclaim  it,  unless  the  [69] 
deficiency  in  the  year  was  made  up  within  the  month  ;  and  that,  in  the  event  of  the 
guild  not  being  carried  on,  the  patent  should  revert  to  the  plaintiff",  subject  to  the 
re-payment  of  moneys  paid  to  keep  it  up :  That  afterwards,  and  before  the  time  for 
preparing  the  said  conveyance  had  elapsed,  the  plaintiff  and  defendant  agreed  that 
the  said  conveyance  should  be  made  to  the  defendant  and  Heniy  Dircks  upon  the 
said  trusts,  and  that  such  conveyance  should  be  prepared  by  the  defendant :  That  all 
conditions  necessary,  matters,  and  things  on  the  plaintitf's  part,  to  entitle  her  to  sue 
the  defendant  in  respect  of  the  breaches  thereinafter  mentioned,  were  performed  and 
happened  ;  yet,  by  the  default  of  the  defendant,  no  such  conveyance  was  prepared  or 
executed,  nor  were  the  .said  letters-patent  conveyed  to  the  defendant  and  the  said 
Henry  Dircks  or  any  other  person  according  to  the  said  agreement,  or  otherwise  :  and 
the  defendant  neglected  and  refused  to  prepare  any  such  conveyance,  and  exonerated 
and  prevented  the  plaintiff'  from  executing  the  same,  although  a  reasonable  time  in 
that  behalf  had  elapsed  befoie  the  suit ;  nor  did  the  defendant  provide  for  the  next 
payment  on  the  said  patent,  but  neglected  and  refused  to  do  so,  although  the  time 
for  providing  for  and  making  such  payment  had  elapsed  before  the  suit ;  whereby  the 
powei-s  and  privileges  granted  by  the  said  letter.s-patent  ceased  and  determined  at  the 
expiration  of  three  j'ears  from  the  date  thereof,  and  the  plaintiff  was  depriverl  of 
divers  profits  which  she  might  and  otheiwise  would  huve  made,  had  the  said  letters- 
patent  continued  in  force,  she  having  up  to  the  expiration  of  the  said  three  years 
fulfilled  all  other  conditions  in  the  .said  letters-patent  up  to  that  time  to  be  fulfilled  : 
And  the  plaintiff  claimed  6001. 

The  defendant  pleaded, — first,  that  he  did  not  agree  as  in  the  declaration  was 
mentioned. 

Secondly,  that,  after  the  making  of  the  said  first-men-[70]-tioned  agreement,  and 
befoie  any  breach  thereof,  in  the  year  1855,  the  said  agi'eement  in  the  declaration 
first  mentioned  was  rescinded  and  abandoned  by  the  mutual  consent  of  the  plaintiff 
and  the  defendant,  and  the  plaintiff  then  absolved  and  exonerated  the  defendant  from 
his  said  promises,  and  the  performance  of  the  same. 

Thirdly,  as  to  so  much  of  the  declaration  as  related  to  the  fiist-mentioned  agree- 
ment, and  the  breaches  thereof,  that  the  agreement  and  piomise  in  the  declaration 
first  mentioned  was  made  subject  to  the  condition  mutually  agreed  upon  between  the 
.said  parties,  that  the  said  agreement  should  determine,  and  that  the  said  letters-patent 
should  revert  to  the  plaintiff,  and  that  the  plaintiff  should  forthwith,  on  demand,  pay 
to  the  defendant  all  moneys  which  might  have  been  at  any  time  paid  by  the  defendant 
for  the  purpose  of  keeping  up  the  patent,  in  the  event  of  the  said  society  called  "The 
Ladies'  (iuild  "  not  being  carried  on  ;  that,  before  the  said  next  payment  on  the  said 
letters-patent  had  become  due  and  payable,  that  is  to  say,  before  the  expiration  of 
three  years  from  the  date  of  the  said  letteis-jjatent,  and  before  any  breach  of  the  first 
mentioned  agi'eement  by  the  defendant,  it  had  become  impossible  to  cai-ry  on  the  said 
society  called  "The  Ladies'  Guild,"  and  the  said  society  called  "The  Ladies'  Guild" 
had  ceased  to  he  carried  on  within  the  meaning  of  the  said  agreement, — of  all  which 
the  plaintiff  before  the  expiration  of  the  said  period  of  three  years  from  the  date  of 
the  said  letters-patent  had  notice. 

Fourthly,  as  to  so  much  of  the  declaration  as  related  to  the  said  first-mentioned 
agreement,  and  the  breaches  thereof,  that  the  plaintiff  was  not  the  first  and  true 
inventor  of  the  said  manufacture  as  in  the  said  declaration  is  mentioned  ;  by  rea.son 
whereof  the  said  letters-patent  in  the  declaration  mentioned  were  at  the  time  of  the 
making  of  the  said  alleged  agreement  null  and  void. 

[71]  Fifthly,  as  to  so  much  of  the  declaration  as  related  to  the  said  first-mentioned 
agreement,  and  the  breaches  thereof,  that  Her  said  Majesty  did  not  by  her  said 
supposed  letters-patent  in  the  declaration  mentioned,  grant  to  the  plaintiff  the  sole 
privilege  to  make,   use,  exercise,   and   vend   the  said   invention   within   the   United 
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Kingdom  of  (Treat  IJiituiii  ami  Iiclaml,  I  he  Oliaiiiicl  Isliiii<ls,  and  the  Isle  of  Man,  as 
in  the  declaration  was  alleged. 

Sixthly,  as  to  so  much  of  the  declaration  as  related  to  the  Krst-inentioned  agree- 
ment, and  the  In-eaclies  thereof,  that  the  plaintitV  had  not  fulfilled  all  the  conditions 
in  the  .said  letters-patent  until  the  ex[)iration  thei-eof  as  in  the  declaration  mentioned, 
in  this,  that  the  .said  letters-patent  were  made  l>v  Her  .said  Majesty  sul)ject  to  a  con- 
liition  that  the  plaintiff  by  an  instrument  in  writing  under  her  hand  and  seal  should 
particularly  describe  and  ascertain  the  nature  of  the  said  invention  and  in  what 
manner  the  same  was  to  he  performed,  and  cause  the  same  to  be  filed  in  the  great 
seal  patent  oHice  within  six  calendar  months  next  and  immediately  after  the  date  of 
the  said  letters-patent ;  and  that  the  plaintiff  did  not  within  six  calendar  months  next 
and  immediately  after  the  date  of  the  said  letters-patent  in  the  declaration  mentioned 
cause  any  instrument  in  writing  under  the  hand  and  seal  of  the  plaintiff  partieulai-ly 
describing  and  ascertaining  the  nature  of  the  said  in\'ention  and  in  what  manner  the 
same  was  to  1)6  performed,  to  be  filed  in  the  said  gi-eat  seal  patent  office  ;  whereby 
and  by  reason  whereof  the  said  letters-patent,  and  all  liberties  and  advantages  what- 
soevei'  thereby  granted,  had  utterly  ceased,  determined,  and  become  void  before  the 
making  of  the  said  agreement  in  the  declaration  first  mentioned. 

The  plaintiff  joined  issue  upon  each  of  these  pleas. 

The  cause  was  tried  befoi'e  Willes,  J.,  at  the  sittings  in  London  after  last  Trinity 
Term.  The  facts  which  appeared  in  evidence  were  as  follows : — The  defendant,  a 
[72]  gentleman  of  fortune,  who  from  benevolent  motives  took  an  active  part  in  the 
management  of  a  charitable  institution  called  "The  Ladies'  Guild,"  the  object  of 
which  was  the  employment  of  females  in  suitable  works,  entered  into  a  negotiation 
with  the  plaintiff,  who  had  in  1S.5;5  obtained  a  patent  for  "improvements  in  the 
manufacture  of  toys,  models,  and  other  like  articles  of  ornament  or  utility,"  for  the 
use  of  her  patent  in  promoting  the  objects  of  the  institution  ;  and,  on  the  "Jlst  of 
June,  1^5.0,  ill  answer  to  a  proposal  on  her  part  to  sell  him  the  patent,  he  wrote  to 
the  plaintiff,  as  follows  :  — 

"  I  regret  that  the  pecuniary  position  in  which  I  find  myself  must  prevent  my 
accepting  the  proposals  contained  in  your  letter,  though  probably  not  more  than  you 
might  faii-ly  e.vpect  to  obtain  as  the  purchase  of  your  patent.  The  fact  is,  that  I  have 
spent  so  lai-ge  a  sum, — upwards  of  50001., — in  the  effort  (hitherto  unsuccessful)  to 
make  the  guild  a  self-supporting  institution,  and  have  lost  so  much  money  in  other 
ell'orts  of  a  .somewhat  similar  nature,  in  which  I  embarked,  I  fear,  with  more  zeal  than 
])rudence,  that  I  am  oliligcd  at  present  to  exercise  great  caution  in  the  conduct  of  the 
business,  lest  I  should  lose,  for  want  of  funds,  the  chances  of  success,  still  uncertain, 
which  appeal'  at  length  to  be  opening  before  me.  One  of  these  chances  consists  in 
the  sale  of  toys,  itc,  manufactured  under  your  patent :  and  I  venture  under  the 
circumstances  to  appeal  to  the  interest  you  have  always  exhibited  in  the  application 
of  your  invention  for  the  promotion  of  industrial  education,  as  a  motive  which  may 
induce  you  to  entertain,  for  the  sake  of  helping  to  support  an  institution  by  which 
these  puiposes  may  bo  carried  out,  proposals  which  y(ju  might  not  be  disposed  to 
entertain  if  they  were  made  by  per.sons  who  had  their  own  interest  oidy  in  view. 
These  proposals  are  as  follows: — First,  that  the  patent  should  be  conveyed  to  myself 
and  any  friend  of  yours,  in  trust  for  the  Lailies'  [73]  (Tuild,  subject  lo  the  following 
conditions, — Secondly,  that  you  shall  receive  5  per  cent,  on  the  selling  ])rice  of  all 
articles  sold,  in  which  your  patent  is  employed,  payable  iiuai'terly,  -Tliirdly,  that  1 
should  provide  for  the  next  payment  on  tlie  patent,  -Fourthly,  that,  if  the  [)ayments 
made  to  you  arc  not  efpial  to  501.  in  the  first  year,  and  751.  in  any  subsequent  year, 
you  shall  have  the  right,  on  giving  one  month's  notice,  and  re-paying  an}'  paynients 
made  to  keep  up  the  patent,  to  I'eclaim  it,  unless  the  deficiency  on  the  year  is  made 
up  within  the  month, — Fifthly,  that,  in  the  event  of  the  guild  not  being  cari'ied  on, 
the  patent  should  revert  to  you,  subject  to  the  re-payment  of  moneys  |)aid  to  keep 
it  up. 

"Any  assistance  which  you  may  kindly  give  in  the  way  of  ni.iking  models,  \'v., 
for  perfecting  or  extending  the  business,  will,  I  am  sure,  be  always  nuicli  piized  by 
us.  And,  from  the  pnjgress  which  has  been  made  under  your  friendly  supeivision, 
r  ho])c.  that  the  m.uiufaclurc  may  be  continued  in  a  .satisfactory  inanner-,  without  those 
demands  on  your  time  which  it  has  hitheilo  r'ei|uired,  and  for  giving  wliiili  you  must 
allow  me  to  oiler  mv  sincere  tliank.s.  "  E.  V.  Nkalk." 
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Ill  consequence  of  this  letter,  a  meeting  between  the  parties  took  place,  when  the 
pkiiiitirt' orally  accepted  the  defendant's  proposal,  and  it  was  arranged  that  the  defen- 
dant should  prepare  a  draft  deed  for  assigning  the  patent.  A  draft  in  an  unfinished 
state  was  afterwards  submitted  to  the  jilaintirt',  Init  it  ne\er  was  completed.  The 
Ladies'  Guild,  however,  were  allowed  to  have  the  possession  and  use  of  the  patent 
until  long  after  the  time  when  the  next  payment  (501.)  for  keeping  up  the  patent 
ought  to  have  been  made  ;  but,  the  payment  not  ha\ing  been  made,  the  patent  became 
void  There  was  conflicting  evidence  as  to  the  novelty  of  the  invention, — the  plaintiff's 
witnesses  swearing  that  such  a  [74]  combination  of  materials  had  never  lieen  used 
before;  and  a  witness  who  was  called  on  the  part  of  the  defendant  as  positively 
swearing  that  it  had  Ijeen  in  use  long  before  the  date  of  the  patent,  and  producing 
specimens  of  articles  made  by  himself. 

The  specification,  which  was  filed  on  the  5th  of  September,  \Xd3,  descriljed  the 
plaintiff's  alleged  invention  as  follows  : — 

"  My  said  invention  consists  of  improvements  in  the  application  of  well-known 
materials  in  a  peculiar  manner,  enabling  me  to  produce  toys,  and  other  like  articles, 
which  are  pretty  accurate  models  of  whatever  the\'  are  constructed  to  represent, 
accompanied  with  the  appearance  of  lightness,  while  at  the  same  time  possessing  much 
strength  and  durability  ;  whereas,  most  of  the  articles  known  as  toys,  and  particularly 
such  as  are  intended  to  illustrate  models  of  household  furniture  and  utensils,  being 
formed  principally,  if  not  altogether,  of  wood,  plaster,  tin,  lead,  and  similar  materials, 
affording  objects  of  an  exceedingly  rude  as  well  as  mostly  of  a  very  fragile  chai-acter. 

"For  the  better  understanding  of  my  said  improvements,  I  will  now  proceed  to 
describe  one  method  of  fabricating  model  articles  of  furniture,  whether  to  be  used  for 
toys,  models,  or  ornamental  purposes,  as  the  same  process  will  apply  alike  to  all,  in 
regard  to  the  main  principle  I  have  in  view,  and  which  I  claim  as  my  invention. 

"  In  forming  models,  or  other  like  articles,  such  as  tables,  chairs,  couches,  and 
similar  framed  work,  it  is  requisite  to  employ  the  wire  known  as  l>onnet-wire,  covered 
with  fine  thread,  silk,  or  other  suitable  material  ;  and,  for  the  broad  surfaces  of  such 
articles,  thin  wood  or  tin-foil  may  be  used,  liut  I  prefer  employing  paste-board,  which 
must  be  cut  to  the  desired  form  of  all  fiat  or  nearly  flat  surfaces,  as  the  taVile-tops, 
and  seats  and  [75]  liacks  of  couches  and  chairs.  The  thread-covered  wire,  or  other 
wire,  is  then  to  lie  divided  into  suitable  lengths  for  sets  of  legs,  frames,  or  the  like. 

"  I  recommend  using  bonnet-wire,  to  facilitate  the  attachment  of  wire  to  wire,  or 
of  wire  to  the  paste-board,  wood,  tin-foil,  or  other  materials  emploj-ed,  as  this  is  readily 
effected  by  stitching  them  with  a  needle  and  thread,  passing  the  needle  through  the 
binding  on  the  wire  wherever  it  lequires  to  be  attached  by  stitching  another  part 
thereto.  When  the  skeleton  of  a  toy,  model,  or  ornamental  article  is  thus  formed, 
the  flat  surfaces,  if  made  of  card-board,  may  be  coated  with  tin-foil,  oiled  or  varnished, 
which  prepares  it  for  the  next  operation,  which  might  otherwise  change  its  form  or 
figure.  It  is  next  requisite  to  give  the  wire  framing  suitable  substance,  communicating 
to  it  also  any  fluted,  figured,  or  other  appearance  that  may  be  requisite  :  this  is 
effected  by  covering  the  wire,  and  likewise  the  card  or  pasteboard,  where  necessaiy, 
with  a  compo.sitioii  of  whitening  mixed  with  glue  or  size,  such  as  is  ordinarily  used  by 
car\ers  and  gilders,  or  any  similar  compound  will  answer  the  same  purpose,  so  that 
the  wire  is  embedded  in  the  material,  thereby  serving  to  strengthen  it,  however  light 
in  appearance  ;  and,  at  the  same  time,  its  plasticity  favours  any  ornamental  embossing 
of  the  surface,  and  which  may  be  further  heightened  in  ett'ect  by  painting,  varnishing, 
gilding,  or  bronzing.  When  the  objects  so  prepared  require  the  addition  of  imitative 
upholstery,  the  same  may  lie  completed  in  the  usual  manner,  with  remnants  of  the 
silk  and  other  articles  employed. 

"  I  would  here  observe  that  the  composition  may  be  used  strong  and  pla.stic  for 
covering  wire  and  other  framework,  but  it  may  be  reduced  with  warm  water,  and 
brushed  over  flat  surfaces  requiring  only  a  thin  coating.  Other  compositions,  princi- 
pally formed  from  [76]  gutta  percha  or  paper  niache,  variously  combined,  might  1)6 
employed.  I  do  not,  however,  restrict  myself  to  any  particular  composition,  so  long 
as  it  is  one  that  will  spread  over  the  wire,  receive  an  ornamental  surface,  and  in  its 
application  bear  out  the  principle  of  my  invention  :  neither  do  I  confine  my.self  to  anj' 
particular  mode  of  attaching  the  wires,  for  which  fine  wire  may  sometimes  be  used ; 
nor  to  the  kind  of  wire,  as  to  the  metal,  size,  or  covering  of  the  same  ;  nor  to  any 
particular  class  of  the  articles  described,  except  that  I  do  not  claim  any  of  the  applica- 
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tions  of  wire  covered  with  gilders'  coraposition  employed  for  picture,  niirmr,  and  like 
works  of  furniture,  for  which  the  same  has  hitherto  been  in  use.  And  I  do  declare 
that  what  I  claim  as  my  invention  is,  namely, — 

"The  employing  of  wire,  with  or  without  paste-hoard  or  thin  wood,  covered  with 
any  thickening  adhesive  composition,  when  wire  forms  the  skeleton  or  principal  frame- 
work of  toys,  models,  and  other  like  articles  of  ornament  or  utility,  as  described." 

On  the  part  of  the  defendant,  it  was  objected  that  there  was  no  valid  contiact, 
inasmuch  as  the  propo.sal  eontjiined  in  the  defendant's  letter  of  the  'ilstof  dune,  1H.55, 
which  related  to  a  matter'  not  to  be  performed  within  a  year,  ought,  to  satisfy  the 
4th  section  of  the  .statute  of  fraud.s,  to  have  been  accepted  in  writing  ;  that  the  inven- 
tion was  not  new  ;  and  that  the  defendant  was  at  all  events  entitled  to  a  verdict  upon 
the  plea  of  non  concessit,  on  the  gi'ound  that  the  alleged  invention  was  not  the  proper 
subject  of  a  patent. 

In  leaving  the  case  to  the  jury,  the  learned  judge  told  them,  that,  if  one  person 
proposes,  and  the  other  assents,  it  is  a  bargain  ;  and  that  they  were  to  consider 
whether  there  was  a  bargain  between  the  plaintifl' and  defendant  in  June  :  and  he  left 
the  (|nestion  of  novelty  to  them  on  the  second  issue. 

[77]  The  jury  returned  a  verdict  for  the  plaintitt'  upon  all  the  issues,  damages  7.51. 

Norman,  in  Hilary  Term  last,  obtained  a  I'ule  calling  upon  the  plaintili'  to  shew 
cause  why  thei'e  should  not  be  a  new  trial,  on  the  ground  of  misdirection  on  the  part 
of  the  learned  judge, — first,  "in  not  telling  the  jury  that  there  was  no  evidence  of  the 
contiact  stated  in  the  declaration,  upon  the  ground  that  the  contract  was  one  which 
by  the  4th  section  of  the  statute  of  frauds  was  required  to  be  in  writing, — secondly, 
in  not  directing  the  jury  that  the  plaintiff'  was  not  the  Hrst  inventor,  if  the  application 
of  Avire  and  composition  to  similar  pui-poses  was  known  and  in  use  liefore  the  date  of 
the  patent, — thirdly,  in  not  directing  the  jury  to  find  a  verdict  for  the  defeudairt  on 
the  plea  of  norr  corrcessit."  Upon  the  fir'st  point,  he  referr'cd  to  Ihndlun  v.  Read, 
3  B.  &  Ad.  899,  Chrrrijv.  Heming,  4  Exch.  631,  BoijikU  v.  Dniiiimoml,  11  East,  142, 
Tresa  v.  Saim/e,  4  Ellis  &  B.  36,  Clai/  v.  Vntes,  25  Law  J.  Iiixch.  237,  1  Hurlst.  &  N.  73, 
Chitty  on  Coiitr-acts,  Gth  edit.  2,  and  the  notes  to  Fcter  v.  Coiirptnn  (Skirr.  3.53;, 
1  Smith's  Leading  Cases,  4th  edit.  241, — upon  the  second,  to  Sainukrx  v  Jstrm, 
3  B.  &  Ad.  «S1,  Brunton  v.  IIawke.%  4  B.  &  Aid.  541,  JVIdtneij  v.  Eiimelt,  1  Baldwin 
(American)  303,  Reqiiui  v.  Cutler,  1  Macrory,  P.  C.  119,  137,  Ij)sh  v.  Hai/ne,  1  Wet>ster's 
P.  C.  200,  Hindmarch  on  Patents,  95,  96,  and  Huddart  v.  (rrimnhuw,  1  Webster's  P.  C. 
85, — and  upon  the  third,  to  Nickels  v.  Hoss,  8  G.  B.  679,  and  Blatt  v.  Else,  8  Exch.  364. 

He  also  complained  of  the  direction  of  the  learired  judge  as  to  the  defirrition  of  an 
"agreement,"  and  that  the  ver-dict  was  against  the  evidence, — citing  Boi/d  v.  Hard, 
2.5  Law  .loiwrr.,  Exch.  246  («)'.  But  the  ride  was  [78]  not  granted  orr  these  poirrts, — 
the  court  being  of  opinion  that  the  directioir  in  this  respect  was  cor-rect,  and  the 
learrred  judge  not  being  dissatisHed  with  the  vcr'dict. 

Kirowles,  i}.  C,  aird  IL  .lames,  shewed  cau.so.  There  is  rro  pr-etence  for  the  tir'st 
charge  of  misdir-ection.  Why  was  the  learrred  judge  to  tell  the  jury  ther-e  was  no 
corrtr'act,  when  the  defcirdant's  letter'  of  the  2 1st  of  .June,  containing  the  pr-o])osals 
upon  which  the  declar-atiorr  is  framed,  was  proved  to  have  beerr  asseirted  to?  All  the 
terms  of  the  coirtract  are  irr  writing,  arrd  thei-e  is  the  signatui-o  of  the  pai'ty  to  bo 
charged,  which  is  all  that  the  l;iw  requir'es  :  irotes  to  Birkmyr  v.  Darndl  (1  Salk.  27), 
1  Smith's  Leadiirg  Gases,  224,  231  («)'-.  In  Boi/dell  v.  Diummoiul,  II  East,  142,  the 
agiecmerrt  was  signed  only  by  one.  Thei'e  was  nothirrg  to  bo  done  by  the  plaintitf 
which  corrld  po.ssil)ly  extend  beyoird  the  year-.  The  authority  of  Dmicllaii  v.  Read, 
3  B.  &  Ad.  899,  canirot  be  (|iiestioned  since  the  decision  of  the  coiu't  of  Exche([irer  in 
Cherrii  v.  Jleiiiiuif,  4  Exch.  6.31,  19  Law  .loirrn.,  I'^xclr.  (i3.  The  authorities  uporr  the 
subject  of  acccptarrcc  by  par-ol  of  a  pr'oposal  irr  writing,  arc  collected  iir  Jhtnto/i  v. 
II i(/(/ins,  1  House  of  Lords  Gases,  381  :  irr  all  of  them  the  ler-rns  ai'c  similar'  to  tlio.se 
rrscd  here.  Iir  (fauni  v.  Hill,  I  Stai'k.  X.  P.  G.  10,  ther'c  was  rreither'  irroposal  noi' 
acceptance.  So,  in  Cope  v.  Alhinson,  8  Exch.  18.5,  the  dcfendarrt's  oiler  was  not 
accepted.     In  neither  of  those  cases  was  there  an  unqualified  proposal,  requiring  only 

(o)'  "  It  may  pci'haps  be  takerr  as  a  gener'al  pr'irrciple,  that,  wherr  a  pai'ol  agr-oemont 
takes  place,  which  it  is  undcr'stood  is  to  be  put  iirto  a  writtiirr  form,  it  is  irot  bindiirg 
until  it  is  put  irrto  that  form."     Per  Pollock,  G.  B. 

(«)'■'  Arrd  see  the  notes  to  I'cter  v.  Comptnn,  I  Smith's  Leading  Gases,  241. 
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acceptance  to  complete  it:  see  Chitty's  Statutes,  2iid  edit.,  vol.  2,  p.  146.  [Willes,  J., 
referred  to  Mozley  v.  Tinkler,  I  C.  M.  &  R.  692.]  In  that  case  there  was  no  accept- 
ance. [Crowder,  J.  This  [79]  would  not  be  an  agreement  requiring  a  stamp, — an 
acceptance  by  parol  of  a  written  ofter  or  proposal  not  being  within  the  stamp-act : 
Umhputh  V.  Yarnold,  9  C.  B.  625  (i).]  The  4th  section  of  the  statute  of  frauds  applies 
not  to  the  solemnities  of  the  contract,  but  to  the  procedure  :  Lcirjux  v.  Bwivit,  12  C.  B. 
801,  824.  The  answer  to  the  first  point,  therefore,  is,  that  this  is  not  a  case  within 
the  statute  of  frauds  at  all  ;  and,  if  it  is,  there  is  a  sufficient  .signed  contract  to  satisfy 
the  statute.  Then,  as  to  the  second  branch  of  the  rule,  there  was  al>undant  evidence 
of  no\elty  ;  and  the  question  was  properly  left  to  the  jury.  As  to  the  third  branch, 
the  question  is,  whether  the  plaintiff'  warranted  the  thing  he  contracted  to  sell. 
[Cresswell,  J.  If  there  is  no  warranty,  we  must  treat  the  jjlea  of  non  concessit  as 
simply  putting  in  issue  the  fact  whether  the  patent  passed  the  great  seal  or  not.  The 
objection  to  this  part  of  the  summing  up  seems  to  be,  that  the  learned  judge  refused 
to  leave  the  question  of  novelty  to  the  jury  on  non  concessit ;  but  he  had  already  left 
it  to  them  upon  the  former  plea.  Norman.  The  question  intended  to  be  raised  by 
non  concessit  is,  whether  or  not  the  alleged  invention  was  the  proper  subject  of  a 
patent.  [Cresswell,  J.  Yes:  provided  there  is  a  warranty.]  In  Bedelh  v.  Massey, 
8  Scott,  N.  K.  337,  7  M.  &  G.  630,  Tindal,  C.  J.,  says:  "The  plea  [non  concessit] 
puts  in  issue,  not  merely  the  existence  of  the  letters-patent,  but  the  legal  effect  of  them 
as  stated  by  the  plaintift's.'  But  he  goes  on  to  say, — "I  see  no  inconvenience  to  the 
plaintiti's  from  allowing  this  plea :  they  ha\e  only  to  produce  the  letters-patent  to 
shew  that  they  have  truly  and  properly  stated  the  eflfect  of  them  in  the  declaration." 
And  Maule,  J.,  says  :  "  Xon  concessit  seems  to  have  been  frequently  pleaded  ;  and  it 
appears  to  me  to  be  the  only  way  in  which  a  defendant  can  put  in  issue  whether  that 
[80]  which  the  plaintiil'  alleges  to  have  been  granted  to  him  is  within  the  terms  of  the 
grant,  if  truly  construed."  [Cresswell,  J.  Nickels  v.  Boss,  8  C.  B.  679,  went  far 
beyond  that :  it  was  held  that  a  patent  may  be  impeached  under  non  concessit.  The 
question  of  novelty  is  not  pertinent  to  the  question  whether  the  article  is  a  manu- 
facture within  the  statute  of  James.]  There  being  no  express  wari'anty  here,  the  case 
conies  within  the  rule  in  Chanter  v.  Hopkins,  4  M.  &  W.  399.  The  plaintilf' contracted 
to  sell  the  patent  such  as  it  was.  [Cresswell,  J.,  referred  to  the  judgment  of  Parke,  B., 
in  Morlefi  v.  Atfeiihorouyh,  3  Exch.  -500.]  If  it  were  a  question  for  the  jury,  Steiner  v. 
Heahl,  6  Exch.  6u7, — it  was  properly  left  to  them.  In  Laurs  v.  Purser,  26  Law  Journ., 
y.  B.  25,  to  a  declaration  for  money  due  by  the  defendants  to  the  plaintiff  for  the 
payment  of  10s.  per  ton  by  agreement  upon  and  in  respect  of  SOU  tons  of  a  substance 
used  in  manuie,  manufactured  or  sold  by  the  defendants  pursuant  to  the  plaintiffs 
permission  or  authority,  bv  means  of  the  use  of  an  invention  comprised  in  letters- 
patent  granted  to  the  plaintifl', — the  defendant  pleaded,  that,  at  the  time  of  the  agree- 
ment, and  at  all  times  since,  the  letters-patent  were  void,  and  the  plaintiff  had  no  such 
right  or  privilege  as  supposed  ;  that  the  defendants  were  before  and  at  the  time  of  the 
agreement  entitled  as  of  right,  and  without  licence  or  permission  from  the  plaintiff, 
to  u.se  the  supposed  invention,  and  sell  the  said  manure,  and  the  plaintiff  never  did 
grant  any  licence  to  the  defendants,  and  the  same  if  given  would  have  Ijecn  void,  and 
the  defendants  had  no  benefit  from  the  agreement,  and  there  was  not  any  sufficient 
consideration  for  making  the  agreement  or  paying  the  money  claimed.  It  was  held, 
on  demurrer,  that  the  plea  was  no  answer  to  the  plaintiff's  claim.  Wightmau,  J., 
said  :  "  The  declaration  is  upon  an  executed  contract.  The  plea  is,  that  there  was  no 
consideration  for  the  [81]  contiact.  Now,  it  appears  that  the  defendant  has  had  all 
that  he  bargained  foi'.  It  is  said  that  this  is  analogous  to  the  case  of  a  party  who  has 
no  title  assuming  to  grant  a  right  that  every  one  else  exercised  ;  but  that  is  not  the 
case  here,  because,  for  all  that  appears,  the  defendant  has  had  the  same  benefit  as  he 
would  have  had  if  the  patent  were  a  valid  one." 

Montague  Smith  and  Norman,  in  support  of  the  rule.  The  Krst  question  is, 
whether  the  contiact  declared  on  is  a  valid  conti-act  within  the  statute  of  frauds.  It 
is  submitted  that  it  is  an  agreement  not  to  be  performed  within  a  year,  and  therefoi'e 
within  the  29  Car.  2,  c.  3,  s.  4.  The  Guild,  no  doubt,  had  the  lienefit  of  it  for  a 
certain  time :  but,  upon  the  face  of  it,  it  clearly  was  not  to  be  perfoi-nied  within  the 
year;  part  only  of  the  money  (501.)  being  payable  within  the  year,  and  the  residue  not 

(i)  But  see  Uegarti/  v.  Milne,  U  C.  B.  627. 
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until  the  oxpiratioii  of  three  yeiirs,  besides  something  to  be  done  during  the  whole 
period  the  patent  should  enure.  It  must  be  borne  in  mind  that  this  is  not  a  contract 
for  the  al)sohite  sale  of  the  patent.  Dmuillan  \.  Itmd,  3  \i.  &  Afl.  899,  was  the  case 
of  an  e.xecuted  consideration,  and  the  plaintiff  had  actually  performed  his  part  within 
the  year.  [Ciesswell,  J.  The  contract  must,  with  reference  to  this  point,  be  good  or 
bad  at  the  time  it  is  made.]  is'o  case  has  lield,  that,  where  the  contract  is  executory 
on  both  sides,  it  is  good  because  it  may  on  the  one  side  be  performed  within  the  year. 
[Cresswell,  J.  In  Duwdhin  v.  AW/,  performance  by  the  landloi'd  was  a  necessary 
ingredient;  it  was  the  consideration  for  the  annual  [jaymeiits.]  Parke,  B.,  says  in 
Cherry  v.  Ilcining,  4  E.xch.  U.'J.a, — "In  Dimdlan  v.  Head,  the  court  considered  that  the 
words  '  not  to  be  performed '  meant,  not  to  be  [)erformed  on  either  side,  and  did  not 
include  ciises  where  the  contiact  was  performed  on  the  one  side.  That  was  cerUiinly 
in  accordance  with  the  opinion  expressed  by  [82]  Lord  Tenterdeu  in  Bracegirdle  v. 
Jlcald,  I  B.  &  Aid.  722."  In  Dmnt  v.  Brotvii,':i  B.  &  C.  G6.5,  .5  D.  &  R.  .582,  A.  entered 
into  a  written  agreement  with  B.  for  the  hire  of  a  piece  of  land  for  the  purpose  of 
making  bricks.  C.  afterwards  made  an  offer  in  writing  to  let  another  piece  of  land  to 
A.  upon  the  terms  conUuned  in  the  agreement  between  him  (A.)  and  B.,  and  at  a 
subsequent  time  A.  verbally  accepted  this  offer.  In  an  action  by  C.  for  a  breach  of 
some  of  the  terms  of  this  contract,  it  was  held  that  the  written  offer  made  by  C.  was 
admissible  in  evidence  without  being  stamped.  [Crowder,  J.  There  was  no  complete 
agreement  in  writing  there.  What  part  of  this  agreement  do  you  say  was  to  be  per- 
formed by  the  plaintiff  beyond  the  year !]  The  fourth  clause.  [Willes,  J.  Not 
necessarily.  The  fifth  clause  seems  the  strongest  one  for  you, — "  that,  in  the  event 
of  the  Guild  not  being  cairied  on,  the  patent  should  revert  to  you,  subject  to  the 
re-payment  of  moneys  paid  to  keep  it  up."  The  words  "subject  to,"  however,  do  not 
make  a  covenant :  // o/; e/w/f/e  v.  Steward,  :i  M.  it  .Scott,  561,  1  C.  &  M.  644,  3  Tyrwh. 
637, — reversing  Steward  v.  JVolvaidge,  9  Bingh.  60,  2  M.  &  Scott,  7.5 :  they  amount 
to  a  condition  for  her  benefit.]  A  signature  by  one  party  to  the  contract  is  not 
sufficient :  Gauid  v.  lliU,  1  .Stark.  N.  P.  C.  10  ;  Drant  v.  Bruimi.  Both  must  be  bound  : 
Lees  V.  Illdti-omhe,  5  Bingh.  34,  2  M.  &  P.  86  ;  Si/kes  v.  D'u-.on,  9  Ad.  *  E.  693,  1  P.  & 
D.  463.  In  irarncr  v.  ll'illiu(/ton,  3  Drewry,  523,  531,  Kindersley,  \'.  C,  .says  :  "A 
memorandum  of  agreement  sup])oses  that  the  two  parties  have  vei'bally  made  an  actual 
contract  with  eacli  othei'  ;  and,  when  the  terms  of  such  contract  arc  loduced  into 
writing,  and  signed,  that  is  sulficient  to  i)ind  the  party  signing :  but,  if  the  memo- 
randum is  of  an  offer  only,  that  assumes  that  there  has  been  no  actual  contract  between 
the  parties."  [Willes,  J.  He  afterwards  sa^'s,  — 532, — "Taking  it,  then,  as  a  memo- 
randum, not  of  an  agreement,  but  of  [83]  an  offer  not  then  finally  accepted,  the 
(juestion  is  whether  there  has  been  a  sutticient  acceptance  by  the  plaintitt'  liefore  the 
defendant  retracted.  Now,  what  is  alleged  by  the  plaintifi'  as  an  acceptance  was,  his 
sending  the  di'aft  lease.  This  raises  another  question,  viz.  whether  accoi)tance  can  be 
by  paiol  without  wi'iting  ;  and  it  is  singular  that  1  cannot  find  any  case  in  which  it  is 
determined  that  parol  ac(.'c]jtance  of  a  wiitlen  proposal  is  sulficient.  But  1  think,  upon 
principle,  that  ])arol  acceptance  would  be  sutlicient ;  because,  when  one  party  has 
signed  a  written  pioposal,  and  the  othci'  e.xpiessly  accepts  it  by  |)ai'ol, — as,  if  he  says 
in  express  terms  'I  acccjjt  the  proposal,'  —  it  appears  that  that  reduces  it  to  a  ca.se  of 
paiol  agreement  come  to  l)etween  the  parties,  and  a  memorandum  of  the  agreement 
signed  by  one,  in  which  case  it  is  clear  that  the  signature  of  one  party  is  sufficient  to 
bind  him,  although  the  other  has  not  signed."]  That  is  founded  upon  a  dictum  of 
the  Lord  Keeper  (Cowpcr)  in  ('(ileinan  v.  Upmt,  5  V'in.  Abr.  527,  528,  "that,  if  a  man 
(being  in  company)  makes  offers  of  a  bargain,  and  then  writes  them  down  and  signs 
them,  and  another  peison  then  t^dces  them  u])  anil  prefers  his  bill,  there  will  be  u 
sutlicient  agreement ;"  the  authority  of  which  dictum  is  i[uestioncd  in  Dart  on  Vendors, 
100.  (Crowder,.!.,  refericd  to  Hird  v.  Illossc,  .'!  Venlr.  361, — "One  wrote  a  letter 
signifying  his  assent  to  the  marriage  of  his  daughter  with  .).  .S.,  and  that  he  would 
give  her  !5(J01.  ;  and  afterwai'ds,  by  another  letter,  u|)on  a  further  treaty  concerning 
the  marriage,  he  went  l)ack  from  the  prnjiusals  of  his  letter;  and  at  some  time  .'ifter- 
wards  declared  that  he  would  agree  to  what  was  proposed  in  his  lirst  letter.  This 
letter  was  held  a  sufficient  promise  in  wiiting  within  the  statute  of  29  Car.  2,  called 
the  st;itute  against  frauds  and  perjuiies,  and  that  the  last  declaration  h.id  set  the 
terms  in  the  first  letter  up  again."]  That  which  is  c;illed  a  ])ri)p()sal  there  w.us  in 
[84]  truth  an  acceptance.     That  class  of  cases  met  with  the  disapjiroliation  of  .Sir  J. 
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Mansfield  in  Allen  v.  Bennet,  3  Taunt.  169,  173  ;  and  some  further  doubt  is  cast  upon 
them  in  Huddleston  v.  BrUcm,  11  Ves.  583,  .592.     In  Mozky  v.   Tinkkr,  1  C.  M.  &  R. 
692,  there  never  was  any  agreement  at  all  on  the  part  of  the  plaintiff:  the  offer  \va.s 
conditional.    The  decisions  en  the  stamp-act  are  applicable  here  :  no  stamp  is  requisite 
on  a  meie  proposal:    J'olhms  v.   Fletcher,    1    Exch.    20.      To  constitute  a   complete 
agreement,   the  memorandum   must  shew  the  acceptance,   as  well  as  the   propo.sal. 
[Williams,  J.    In  Uuhinan  v.  UjKvf,  2  Eq.  Cas.  Abr.  45,  Lord  Keeper  Ilarcoiirt  "decreed 
defendant  to  perform  this  agreement,  for  that  it  was  directly  within  the  statute  of 
frauds,  as  being  an  agreement  signed  by  the  party  to  be  charged  with  the  same,  and 
there  was  no  need  of  its  being  signed  by  both  parties  ;  and  plaintiff  by  his  bill  has 
submitted  to  perform  his  part  of  the  agreement.     This,  though  it  was  not  at  first  a 
contract,  but  conditionally  only,  if  the  other  would  accept  of  it,  yet,  when  the  other 
had  accepted  of  it,  it  was  all  one."]     The  filing  of  the  bill  there  reduced  the  whole 
into  writing.     The  statute  is  not  confined  to  cases  where  neither  party  can  perform 
the  contract  within  the  year.     Donellan  v.  Reatl  and  Cherry  v.  neininij  were  both  cases 
where  upon  an  executed  consideration  the  defendants  would  have  been  liable,  however 
void  the  agreement.     Where  a  corporation  has  actually  used  and  occupied  land,  for  a 
corporate  purpose,  by  permission  of  the  owner,  it  is  liable  in  assumpsit  for  use  and 
occupation,  though  there  be  no  contract  under  seal  for  such  occupation  :  FMaij  v. 
The  Bri-4ol  and  Exeter  Raihcay  Cmnpani/,  7  Exch.  416  ;  Louv  v.  'The  London  ami  North 
Western  Bailwai/  Company,  18  C^).  B.  632.     Sweet  v.  Lee,  3  M.  .t  G-.  452,  4  Scott,  N.  R. 
77,  was  the  case  of  an  unexecuted  agreement.     In  Birch  v.  [85]  The  Earl  of  Liverpool, 
9  B.  &  C.  392,  4  M.  &  K.  380,  it  was  held  that  a  contract  whereby  a  coachniakcr 
agreed  to  let  a  carriage  for  a  term  of  five  years,  in  consideration  of  receiving  an  aniuial 
payment  for  the  use  of  it,  but  which,  by  the  custom  of  the  trade,  was  determinable  at 
any  time  within  that  period  upon  the  payment  of  a  yeai-'s  hire,  was  an  agreement  not 
to  be  performed  within  a  vear,  within  the  meaning  of  the  statute  of  frauds.      Brace- 
girdle  V   Hcahl,  1  B.  &  Aid.  722,  and  JrHliam.s  v.  ./wicv,  7  D.  &  R.  548,  5  B.  &  C.  108, 
are  to  the  same  effect.    An  instrument  void  as  a  lease  for  not  being  by  deed,  after  the 
8  i*t  9  Vict.  c.  106,  may  still  be  valid  as  indicating  the  terms  of  the  holding:  Tre-is  v. 
Savage,  4  Ellis  &  B.  36  ;  Stratton.  v.  Fctlitt,  16  G.  B.  420  ;  Ztocw  v.  Joiie>i,  17  C.  B.  625. 
The  statute  has  always  been  construed  with  strictness  :  Cocking  v.  Ward,  1  C.  B.  858  ; 
KeUif  V.  Solari,  9  M.  &  ^V.  54  ;  Sari  v.  Bourdillon,  ante,  vol.  i.  p.  188.    The  rule  is  well 
stated  by  Tindal,  C.  J.,  in  Soucli.  v.  Straivbridge,  2  C.  B.  808,  814, — "Assuming  that 
the  4th  section  of  the  statute  of  frauds  does  apply  to  actions  upon  considerations  that 
are  executed,  it  seems  to  me  that  the  contract  in  the  present  case  is  not  within  its 
terms.     It  .speaks  of  ' any  agreement  that  is  not  to  be  peiformed  within  the  space  of 
one  year  from  the  making  thereof  ;  pointing  to  conti'acts  the  complete  performance  of 
which  is  of  necessity  extended  beyond  the  space  of  a  year.     That  appears  clearly  from 
the  case  of  Boi/dell  v.  Drnmmond,  11  East,  142,  the  rule  to  be  extracted  from  which  is, 
that,  where  the  agreement  distinctly  shews  upon  the  face  of  it  that  the  parties  con- 
templated its  performance  to  extend  over  a  greater  space  of  time  than  one  year,  the 
case  is  within  the  statute  ;  but  that,  where  the  contract  is  such  that  the  whole  may 
be  performed  within  a  yeai',  and  there  is  no  stipulation  to  the  contrary,  the  statute 
does  not  apply."     Then,  the  learned  judge  ought  to  have  di-[86]-rected  the  jury  to 
find  for  the  plaintiff  on  the  issue  on  non  concessit,  instead  of  leaving  it  to  them,  as  he 
did,  upon  the  facts.     The  eft'ect  of  the  plea  of  non  concessit  was  fully  considered  in 
Cooke  V.  Blake,  1  Exch.  220.     The  allegation  that  the  plaintiff'  was  an  inventor,  was 
material  and  traversable  :  Koutledge  v.  Grant,  4  Bingh.  653,  1  Moore  &  P.  717.     The 
mere  application  of  a  known  article  to  a  new  use,  the  mode  of  application  not  being 
new,  but,  before  the  date  of  the  patent,  having  been  used  in  applying  analogous 
articles  to  the  same  purpose,  is  not  a  manufacture  within  the  meaning  of  the  statute, 
and  cannot  be  made  the  subject  of  a  patent.     [Cre.sswell,  J.     Wire  is  old  ;  plaiting  is 
old  :  is  the  making  of  wire-rope  not  the  subject  of  a  patent?]     No  :  a  patent  might  be 
taken  out  for  the  machinery  for  plaiting  or  twisting  it.     Darci/  v.  Allin,  Xoy,  173, 
Walker  V.  Congreve,  Godson  on  Patents,  56,  Phillips  on  Patents,  127,  134,  Bruntanw. 
Eau'kes,  4  B.  &  Aid.  541,  Kay  v.  Marshall,  5  N.  C.  492,  7  Scott,  548,  Fow  v.  Taunton, 
9  Jurist,  1056,  Ilotchkiss  v.  Greeincood,  11  Howard's  (American)  Rep.  248,  and  Bean  v. 
Snialluood,  2  Story's  (American)  Rep.  408,  were  also  referred  to. 

Cur.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court :  — 
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In  this  case  the  plaiiitifl' souglit  to  recover  damages  for  iion-performance  of  a  con- 
tract alleged  to  have  been  ciiteied  into  by  the  defendant  with  her,  whereby  she  was 
to  assign  a  patent  which  she  iiad  obtained  for  making  toys,  in  trust  for  an  institntioii 
called  the  Ladies'  Guild,  which  was  under  the  management  of  the  defendant ;  which 
patent  was  to  be  used  by  the  Guild  for  making  toys;  and  the  plaintili'  w;is  to  have 
5  per  cent,  upon  the  profits  made  thereby,  and  the  defendant  was  to  provide  [87]  for 
the  next  payment  to  be  made  in  respect  of  the  patent ;  and,  if  the  profits  made  did 
not  reach  a  ceitain  sum  in  the  first  and  .subsequent  years,  the  j)laintiH'  should  have 
the  right,  upon  giving  one  month's  notice,  and  repaying  any  payments  made  to  keep 
up  the  patent,  to  recbiim  it,  unless  the  deficiency  in  the  year  was  made  up  within  the 
month  :  and,  in  case  of  the  Ladies'  Guild  not  being  cai-ricd  on,  the  patent  was  to 
revert  to  the  plaintiti',  subject  to  her  repaying  any  moneys  paid  to  keep  it  up. 

The  declaration  alleged  as  a  breach  that  the  defendant  had  not  provided  for  the 
ne.'ict  payment  to  be  made  in  respect  of  the  patent. 

The  defendant  pleaded,  amongst  other  pleas,  a  denial  of  the  alleged  contract,  that 
the  invention  ])atented  was  not  new,  and  non  conces.sit. 

At  the  trial,  it  was  ])roved,  that  the  defendant  had  made  the  plaintitt'  a  written 
proposal,  signed  by  him,  containing  the  terms  of  the  proposed  contract,  to  which  she 
had  assented  by  word  of  mouth  ;  that  she  had  allowed  the  Guild  to  have  the  possession 
and  use  of  her  patent  until  and  after  the  time  when  the  next  payment  to  be  made  fell 
due,  and  had  in  all  other  respects  fulfilled  the  terms  of  her  agreement  with  the  defen- 
dant ;  that  the  next  payment  had  not  been  made  l)y  the  defendant:  and  that, 
conscf|uently,  the  patent  became  void. 

Confiicting  evidence  was  given  as  to  the  novelty  of  the  invention. 

The  defendant  took  sevei'al  olijections  to  the  plaintift's  right  to  recover,  viz.  that 
no  valid  contra(,-t  had  been  proved  ;  that  the  invention  was  not  new  ;  and  that,  at  all 
events,  the  defendant  was  entitled  to  a  verdict  upon  the  plea  ot  non  concessit,  upon 
the  ground  that  the  invention  was  not  the  proper  subject  of  a  patent.  The  case  was, 
however,  left  to  the  jury,  who  found  all  the  issues  for  the  plaintitt',  with  751.  damages. 

[88]  The  defendant,  in  Michaelmas  Term  last,  obtained  a  rule  to  set  aside  the 
verdict,  and  foi-  a  new  trial,  on  the  ground  of  alleged  misdirection  of  the  learned 
judge, — firrit,  in  not  directing  the  jury  that  there  was  no  evidence  of  the  contract 
stated  in  the  declaration,  upon  the  ground  that  it  was,  within  the  -tth  .section  of  the 
statute  of  frauds,  an  agreement  "  not  to  be  perfoinied  within  the  space  of  one  year 
from  the  making  thereof,"  and  that  the  proposal  sigiuMl  iiy  the  defendant,  having  been 
accepted  by  ])arol  onl}',  was  not  sutRcient  to  satisfy  the  statute, — secondly,  in  not 
leaving  to  the  jury  that  the  plaintitt' was  not  the  first  inventor,  if  her  application  of 
wire  and  coni|)osition,  i^'c,  to  similar  purposes  was  known  and  in  use  before  the  date 
of  the  ])atcnt, — and,  thii-dly,  in  not  directing  the  jury  to  find  a  verdict  for  the 
defendant  on  the  jjlea  of  non  concessit. 

With  ]espect  to  the  first  point,  we  think  it  may  l)e  disposefl  of,  either  by  reference 
to  the  terms  of  the  agreement,  by  which  all  that  was  to  be  done  by  the  phiintifi' con- 
stituting one  entire  consideration  for  the  defendant's  promise  was  capable  of  being 
perfoinied  within  a  year,  and  that  it  does  not  ajjpcar  from  its  terms,  which  were 
undoubteflly  agreed  to  in  pai't,  that  any  part  of  what  the  plaintitt'  was  to  do  constitut- 
ing such  consideration,  was  intended  to  be  postponed  until  after  a  year  from  the  time 
of  making  the  agreement  ;  so  that  Dviicllitn  v.  Ji'oi'l,  .'i  B.  iV'  Ad.  cS<)9,  and  the  judgment 
of  Lord  \\'onsleydale  in  Clierri/  v.  llcinin;/,  4  Lxch.  fi.'il,  are  authoT-ities  in  favour  of  the 
plaintitt'; — or,  by  holding,  as  we  are  prepaicd  to  do,  ujwn  the  authoiity  of  the  opinion 
expiessed  l)y  N'ice-Ghancellor  Kindcrsley  in  U'linter  v.  irillim/loii,  .'i  Drewry,  5.'iL',  that 
a  proposal  signed  by  the  person  to  lie  boinid,  and  accepted  by  word  of  mouth  by  the 
person  to  whom  it  is  made,  is  a  sutticicnt  agreement  to  satisfy  the  4th  section  of  the 
statute  of  frauds. 

[89]  Upon  the  second  ijuestion,  viz.  that  of  novelty,  it  is  enough  to  say  that  there 
was  evidence  on  i)oth  sides,  whiiih  the  judge  seems  to  have  left  to  the  juiy,  reminding 
them  of  wdiat  was  proved  on  each  side,  and  pointing  out  the  iniproliability  of  the 
evidence  of  one  witness  for  the  defendant,  which  no  doulit  the  jury  nuist  have  dis 
believed.  This  was  n<it  nn'silireetion  ;  and,  as  to  this  part  of  the  ea.se,  thert!  is  no 
complaint  against  the  veriliet  on  any  other  ground. 

\\'ith  respect  to  the  third  and  Last  point,  vi/,.  ulirllirr  \]\f  judge  ouglil  to  li;ive 
directetl  tlie  jury  to  find  a  \crdict  for  tln'  lic^fcndant   ii|ioii  llic   pica  of   non  concessit, 
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on  the  ground  that  the  invention  was  not  the  proper  subject-matter  of  a  patent, — it  is 
necessary  to  consider  the  effect  of  this  plea  as  pleaded  to  the  present  declaration,  which 
alleges  a  contract  for  the  assignment  by  the  plaintiff  of  the  letters-pitent,  to  be  used 
as  therein  mentioiiod  by  the  Guild  :  and  we  apprehend  that  this  is  a  correct  expression 
of  the  contract,  and  that  such  a  contract  involves  no  warranty  that  the  invention  was 
new,  or  was  a  manufacture  within  the  statute  of  James,  but  merely  that  Her  Majesty 
had  granted  to  the  plaintitl  the  letters-patent  which  she  proposed  to  assign.  In  short, 
the  defendant  in  this  ca.se,  as  in  Hull  v.  Coiuler,  ante,  p.  22,  contracted  for  the  use  of 
the  plaintift''s  right  such  as  it  was,  without  regard  to  whether  it  could  be  sustained 
upon  litigation  or  not :  and  there  is  nothing  unreasonable  or  uncommon  in  such  a 
liargain.  Upon  this  construction  of  the  declaration,  the  plea  of  non  concessit  would 
be  bad  if  it  put  in  issue  more  th;in  the  granting  of  the  letters-patent :  and,  where  a 
plea  is  capable  of  two  constructions,  one  of  which  would  make  it  bad  and  the  other 
good,  it  ought  to  be  construed  so  as  to  make  it  good.  Therefore,  non  concessit,  in 
this  case,  only  puts  in  issue  the  grant  by  Her  Majesty  to  the  plaintiff  of  the  letters- 
patent  ;  and  [90]  .ill  the  learning  introduced  l>y  Mr.  Norman,  in  his  laborious  argument 
for  the  defendant,  as  to  what  soi-t  of  invention  is  the  proper  subject  of  a  patent,  was 
foreign  to  the  question  actually  raised  by  the  plea.  The  learned  judge  was  right  in 
ruling  that  proof  of  the  letters-patent  entitled  the  plaintiff'  to  a  veixlict  upon  this  issue. 

All  the  points  raised  for  the  defendant  being  thus  disposed  of,  the  rule  must  be 
discharged. 

Rule  discharged. 

End  of  Hilary  Vacation. 


[91]  Cases  Argued  and  Decided  in  the  Court  of  Common  Pleas,  and  in 
THE  Exchequer  Chamber,  in  Piaster  Term,  in  the  Twentieth  Year  of  the 
Reign  of  Victoria. 

The  judges  who  usually  sat  in  Banco  in  this  Term,  were, — Cockburn,  C.  J., 
Cresswell,  J.,  Crowder,  J.,  and  Willes,  J. 

[93]    Goodman  v.  Spencer.     April  20th,  1857. 

[8.  C.  26  L.  J.  C.  P.  177  ;  3  Jur.  N.  S.  -til ;  5  \V.  R.  .524.] 

The  Gun-Barrel  Proof  Act,  18.55, — IS  &  19  Vict.  c.  cxlviii., — does  not  exempt  gun- 
barrels  which  have  been  provisionally  proved  at  Birmingham  from  the  necessity  of 
provisional  proof  in  London,  if  required  to  be  marked  there  with  the  definitive 
proof -mark  of  the  Gun-Makers'  Compan}'. 

This  was  an  action  against  the  proof-master  of  the  Gunmakers'  Company  for 
refusing  to  receive  for  proof  and  to  pi-ove  and  mark  cei-tain  gun-bari-els  of  the  plaintiff, 
in  breach  of  his  alleged  duty  under  the  Gun-Barrel  Proof  Act,  1855,  18  iV  19  Vict, 
c.  cxlviii. 

The  first  count  of  the  declaration  stated  that  the  plaintiff',  after  the  making  and 
coming  into  operation  of  the  Gun-Barrel  Proof  Act,  1855,  caused  to  be  sent  and  taken 
to  the  proof-house  of  the  Gun  Makers'  Company,  maintained  by  them  for  the  purposes 
in  the  said  act  mentioned,  divers  barrels  of  him  the  plaintiff' constructed  for  small-arms, 
and  which  by  the  pro\isions  of  the  said  act  were  required  to  be  pro\'ed  by  definitive  as 
well  as  by  pi-ovisional  proof,  that  is  to  say,  one  rifled  barrel,  and  two  double-barrelled 
shooting-pieces  for  firing  small-shot,  and  which  said  barrels  had  been  theretofore  duly 
proved  Ijy  provisional  proof  at  the  Birmingham  proof-house,  as  required  by  the  said 
act,  and  had  been  duly  mai-kcd  as  so  proved,  and  which  said  bai-rels  were  at  the  time 
they  were  so  sent  and  taken  in  the  proper  stiite  for  proof  by  definitive  proof :  and  the 
plaintiff"  was  desirous  of  having  the  said  barrels  proved  by  definiti^'e  proof,  and  was 
ready  and  willing  to  leave  the  same  at  the  Gun  Makei-s'  Company's  said  pi'oof-house, 
and  to  have  the  same  duly  proved  by  such  definitive  proof,  and  marked  as  so  proved, 
and  to  do  all  things  necessary  to  entitle  him  to  have  the  same  so  marked  and  proved  ; 
and  all  things  so  necessary  were  then  done  and  happened,— of  all  which  the  defendant, 
then  and  thence  hitherto  lieing  the  proof-mastei-  of  the  said  last-mentioned  company. 
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tlioii  had  iiutieo,  and  was  then  I'oqucstcd  !)>'  the  plaintiff  to  receive  the  said  barrels  so 
brought  to  the  said  proof-house  as  aforesaid,  [94]  and  to  prove  the  same  thereat  by 
definitive  proof  according  to  the  said  act,  and  to  mark  the  same  as  duly  proved,  if  the 
same  should  be  found  of  pi-oof :  Yet  the  defendant,  contrary  to  his  duty  as  such  proof- 
master,  would  not  receive  the  said  barrels  nor  prove  the  same  as  aforesaid,  and  refused 
so  to  do  ;  whereby  the  plaintiff  was  prevented  fiom  having  the  said  barrels  so  proved, 
and  was  put  to  expenses,  and  divers  other  expenses  to  which  he  had  l)een  put  were 
rendered  useless  :  And  the  plaintiff  claimed  501. 

Second  count, — And  the  plaintirt' also  said  that  the  averments  and  allegations  in 
the  first  count  mentioned  were  true,  and  that  he  was  and  is  personally  interested  in 
having  the  said  l>arrels  so  received,  proved,  and  marked  as  in  the  first  count  mentioned, 
and  in  having  the  same  re-delivcred  to  him,  and  that  he  had  sustaincfl,  or  might 
sustain,  damage  by  the  non-performance  by  the  defendant  of  his  duty  as  such  proof- 
master  in  that  behalf  as  aforesaid,  and  that  performance  of  such  duty  had  been 
demanded  by  the  plaintiff  of  the  defendant,  and  been  i-efu.sed  l>y  him  :  And  the 
plaintiff  claimed  a  writ  of  mandamus  commanding  the  defendant  to  receive  the  said 
barrels  at  the  said  proof-house  of  the  said  Gnu-Makers'  Company,  and  duly  prove  the 
same  thereat  Ijy  definitive  proof,  according  to  the  scale  in  force  umler  the  said  act,  and 
to  duly  mark  such  barrels  when  proved  (if  found  of  proof)  as  duly  proved  as  aforesaid, 
according  to  such  .scale,  and,  upon  re-payment  of  all  sums  actually  paid  by  such 
company  in  respect  of  the  carriage  of  such  Ijarrels  and  their  delivery  at  such  proof- 
house,  and  their  re-delivery  when  proved,  and  on  payment  of  the  charges  for  pioving 
and  marking  as  proved,  by  the  .said  act  authorized,  to  deliver  the  said  barrels  so  proved 
and  marked  as  proved  to  the  plaintiff. 

Second  plea, — that  the  plaintiff  was  not  at  the  time  of  the  .said  barrels  being  .so 
sent  and  taken  as  in  the  decla-[95]-ration  alleged,  ready  or  willing  to  allow  the  .said 
(run-Makers'  Company  to  prove  the  said  barrels  by  the  provisional  proof  in  the  said 
act  mentioned,  and  that  the  .said  barrels  were  never  proved  by  the  said  Gun-Makers' 
Company  l)y  the  provisional  proof  in  the  said  act  ilirected  ;  and  that  the  said  (tuu- 
Makers'  Company  were  always  ready  and  willing  to  prove  the  said  barrels  by  the 
provisional  proof  in  the  said  act  directed,  —of  all  which  premises  the  plaintiff  always 
had  notice,  and  the  plaintiff  always  refused  to  allow  the  said  Gun  Makers'  Company 
to  prove  the  said  barrels  hy  the  piovisional  proof  in  the  said  act  directed  ;  wherefore 
the  defendant  so  refu.sed  to  receive  and  prove  the  said  barrels  as  in  the  declaration  in 
that  behalf  was  alleged. 

To  this  plea  the  plaintiff  demurred,  the  ground  stated  in  the  margin  being,  "that 
provisional  proof  by  the  Gun-Makers'  Company  is  not  a  conditionpi-ecodcnt  to  definitive 
proof  by  that  comjjany  ;  but  that  they  are  bound  to  prove  definitively  barrels  which 
have  been  duly  proved  provisionally  at  the  Biiiningham  proof-house.  "     Joinder. 

Mellor  (with  whom  was  Field),  in  support  of  the  demuri'er  (a).  The  i[uestion 
presented ^for  the  consideration  of  the  court  u|)(in  this  demurrer  is,  whethiu'  the  Gun- 
Makers'  Company  in  London  and  also  the  tiun  [96]  .Makers'  Company  at  Birmingham 
are  bound  respectively  to  receive  for  definitive  proof  gun-barrels  which  have  been 
provisionally  proved  at  the  other  place.  It  appears  that  all  barrels  are  manufactured 
at  Birmingham,  and  that,  previously  to  the  53  G.  3,  c.  115,  the  only  proof-house  was 
that  of  the  Gun-Makers'  Company  in  London.  That  act  established  a  proof-house  at 
Birmingham,  for  the  proof  of  barrels  there.  It  lioing  found  that  that  statute  was 
extensively  evadcfl,  anothei-  act  was  pa.s.scd, — 55  G.  3,  c.  59, — to  amend  the  former 
act.  The  second  section  of  the  amended  act  ro(]uired  that  every  band  for  thi^  making 
of  any  gtui,  fowling-piece,  i^c,  or  any  other  descri])tiou  of  tire-arms  usually  called 
small-arms,  should  be  sent  immediately  from  the  manufacturers  themselves  to  the 
proof-house  of  the  (iun-Makers'  Company  or  to  the  proof-house  established  by  that 

(a)  The  ])oints  maiked  for  argument  on  the  part  of  the  plaintiff,  were, — • 
"That  the  (iun-BaricI  I'roof  Act,  1855,  doi^s  not  rei|uirc  that  gun  l)arrels  which 
have  been  duly  proved  pr(jvisionally  at  the  Birmingham  proof-house,  should  bo  again 
proved  provisionally  at  the  proof-house  of  the  Gun-Makers'  Company,  before  being 
definitively  proved  by  the  said  last  mentioned  company,  as  renuired  by  the  said 
act :  and 

"That  the  Gun- Makers'  Coni|).uiy  were  IimihuI  to  prnvi'  Ihc  li.irr<ds  in  c|ue.sli(in  liy 
deliin'tive  proof." 
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act,  &c.  In  1855,  the  two  companies  united  for  the  purpose  of  obtaining  the  act  which 
now  regulates  the  proof  of  gun-barrels  in  England,  18  &  19  Vict.  c.  cxl\iii.  This  act 
begins  with  a  recital  of  the  charter  of  the  Gun-Makers'  Company  (14th  March,  1637), 
and  of  the  two  first-mentioned  acts  ;  and  then  proceeds  to  recite  that  "it  is  expedient 
that  bettei'  provision  be  made  for  insuring  that  small-arms  made  in  England  be  properly 
and  carefully  manufactured,  and,  in  order  thereto,  that  better  provision  be  made  for 
the  proving  and  mai'king  as  proved  of  all  such  parts  of  small-arras  as  for  securing  the 
safe  user  thereof  ought  to  be  proved,  and  that  further  powers  be  conferred  on  the  two 
companies  [viz.  the  Birmingham  Company  and  the  Cxun-Makers'  Company  of  London] 
respectively  for  insuring  compliance  with  the  requirements  of  this  act ;  and  that  it  is 
expedient  that  all  smooth-bored  single  barrels  be  proved  once  only,  and  by  definitive 
proof,  and  only  when  in  the  state  in  that  behalf  by  this  act  provided,  and  that  all  rifled 
barrels  and  double  liarrels  be  proved  by  provisional  and  also  by  definitive  proof  as 
respectively  by  this  [97]  act  provided."  By  the  interpretation  clause,  s.  4,  "Small 
arms  "  includes  small  arms  of  every  description,  and  whethei'  of  present  use  or  of  future 
invention,  respectively,  adapted  for  the  dischai-ge  of  bullets,  shots,  or  other  projectiles, 
either  by  means  of  the  explo-sion,  ignition,  or  other  action  of  gunpowder,  gun-cotton, 
fulminating  powder,  or  other  substance,  whether  of  present  use  or  of  future  invention 
or  application,  or  hy  means  of  the  e.xpansion  of  steam  or  gas,  or  by  any  other  means, 
not  being  meiely  mechanical  means,  except  air-guns  as  at  present  manufactured  : 
"Barrel'  includes  every  barrel  of  every  small-arm  and  every  breech  of  every  small- 
arm,  and  every  part  of  every  small-arm,  which  part  would  in  the  user  of  the  small-arm 
contain  all  or  any  part  of  the  charge  of  the  small-arm,  and  every  part  of  every  small- 
arm,  in  form,  or  through  which  pait,  in  the  user  of  the  small-arm,  all  or  any  part  of 
the  charge  thereof  woidd  be  exploded  or  discharged  :  "  Barrel  "  also  includes  all  barrels 
welded,  forged,  or  cast,  finished  or  unfinished,  or  in  any  other  progressi\-e  state  of 
manufacture,  and  any  and  every  part  of  a  barrel :  ''  Double  Barrel  "  includes  every 
barrel  constructed  for  eveiy  small-arm  consisting  of  two  or  more  bai-rels  :  "  Provisional 
Pr'oof  '  means  pr-oof  of  a  barrel  liable  in  any  subsequerrt  stage  of  manufactui'c  to  be 
r'edueed  in  strength  liefore  it  forms  part  of  a  small-arm  iir  a  firrished  state  :  "  Definitive 
Pi'oof  "  means  pr-oof  of  a  barr-el  not  liable  irr  any  subsequent  stage  of  manufacture  to 
be  reduced  in  strength  before  it  forms  part  of  a  small-arm  irr  a  finished  state  :  "  Pr-oof  " 
irrcludes  "provisional  pr-oof"  and  "defirritive  pr-oof,''  and  means,  as  the  case  requires, 
"provisional  proof"  or  "definitive  proof."  The  76th  section  enacts  that  "each  of  the 
two  comparries  shall  from  time  to  time  mainUiirr  a  proper  public  proof-house,  with  all 
irecessary  things  for  proving  barrels  thereat,  arrd  shall  at  all  times  keep  the  same  in 
proper  or-der  and  condition  for-  the  proving  of  all  such  barrels  [98]  as  are  fr-om  time  to 
time  serrt  to  such  respective  public  pr-oof-house  for  proof  ther-eat,  and  shall  keep  ther-e 
a  set  of  standard  plugs  to  determirre  the  size  of  barr-els  br-ought  to  be  proved."  Section 
77  enables  the  Gun-Makers'  Comparry  from  time  to  time  to  make  such  rules  arrd 
r-egulatiorrs  as  appear  to  them  necessar-y  for  receiving  at  their  pr-oof-house  ban-els  for 
pr-oof,  and  for  provirrg  them,  aird  markirrg  as  pr-oved  the  same,  accoidiirg  to  the 
provisiorrs  of  this  act,  and  for  re-delivering  the  same  when  so  proved  and  marked. 
The  78th  and  subsequent  sectiorrs  in  Irke  marrner  enable  the  Birmingham  Com- 
pany to  make  rules  for-  rejjulating  the  marragement  of  their  proof-house.  The  84th 
section  makes  the  proof-master  of  the  Gun-Makers'  Company  respon.sible  for  the  execu- 
tion by  himself  or  his  assistants  of  the  sever-al  duties  with  respect  to  the  I'eceiving, 
proving,  marking  as  proved,  and  delivering  barrels  by  the  act  imposed  on  the  Gun- 
Maker-s'  Company  :  and  s.  85  imposes  a  like  responsibility  orr  the  pr-oof-master  of  the 
Birmingham  Compairy.  The  clause  uporr  which  the  question  in  this  e;ise  mainly  turrrs 
is  the  86th,  which  enacts  that  "each  of  the  two  companies  shall  receive  all  barr-els 
brought  to  the  proof-house  of  that  company  in  the  proper  st;ite  for  proof,  and  whether- 
or  rrot  ther-etofore  pr-oved,  and  shall  duly  pr-ove  the  .same  thereat  accordirrg  to  the  scale 
in  for-ce  under  this  act,  and  shall  duly  mark  such  barrels  when  pr-oved  (if  found  of 
pr-oof),  as  duly  pr-oved  according  to  such  scale  ;  and,  uporr  r-epaymerrt  of  all  sirms 
actually  paid  by  that  company  irr  respect  of  the  car-r-iage  of  such  barrels  and  their 
deliver-y  at  such  proof-house  arrd  their  re-deliver-y  when  pro\ed,  and  on  payment  of 
the  char-ges  for  provirrg  and  marking  as  proved  by  this  act  authorised,  shall  deliver 
the  barr-els  so  proved  arrd  marked  as  proved  to  the  persorrs  entitled  to  recei\'e  the 
.same."  This  clause,  it  is  submitted,  applies  to  all  bar-rels  br-ought  for-  pr-oof,  whether 
for  pr-ovisional  or  for  de-[99]-firritive  proof.     The  87th  section  enacts,  that,  "after  the 
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commencenieiit  of  this  act,  a  bairel  shall  not  l)c  used  in  the  making  of  any  sniall-aiin, 
unless  the  hairel  have  been  duly  proved  at  the  proof-house  of  the  (inn-Makers' Company, 
or  at  the  Birmingham  proof-house,  or  at  some  other  f)uiilie  proof-house  established  by 
law,  and  duly  marked  as  proved.''  The  8»tii  section  provides,  that,  "after  the  com- 
mencement of  this  act,  a  small-arm  shall  not  be  sold  or  e.xchanged,  or  exposed  or  kept 
for  sale,  or  exported,  unless  tlie  barrel  or  barrels  thei-eof  have  been  duly  proved,"  &c. 
Section  81)  enacts  that  "  every  double  barrel  provisionally  proved  according  to  this 
act,  and  at  any  time  thereafter  reduced  in  strength  in^  any  progressive  stiige  of  the 
manufactui'o  thereof,  shall  for  the  purposes  of  this  act  be  deemed  an  unproved  barrel, 
except  for  the  purpose  of  receiving  and  until  it  shall  have  i-eceived  the  dehnitive  ])roof." 
The  90th  enacts,  that,  "if  any  liarrel  which  shall  be  mai'ked  as  proved  under  this  act 
shall  by  an)'  process  of  manufacture,  or  by  any  other  means  whatsoever  other  than  the 
user  and  wear  and  tear  thereof,  be  unduly  reduced  in  substance  or  strength  so  as  that 
the  mark  thereon  does  not  duly  represent  the  proof  which  if  then  duly  proved  it  would 
liear,  every  siieh  bairel  shall  for  the  purposes  of  this  act  be  deemed  an  unpioved  Ijari'el." 
Sections  91  and  92  provide  for  the  cases  of  the  removal  or  defacing  of  the  proof-mark. 
Section  9.'!  enacts  that  " all  bairels  from  time  to  time  brought  to  the  pioof-hou.se  of 
the  Gun-Makers'  Company,  the  Birmingham  proof-house,  or  any  other  public  proof- 
house  established  by  law  for  proof,  shall  be  proved  according  to  the  rules,  regulations, 
and  scale  in  that  liehalf  according  to  the  provisions  of  this  act  in  force."  The  113th 
section  imposes  a  penalty  not  exceeding  201.  upon  every  officer  or  other  person  engaged 
in  the  management  of  the  ])roof-house  of  the  Gun-Makers'  Company,  or  the  Birmingham 
proof-house,  acting  contrarj'  to  or  neglecting  his  duty  in  any  of  the  [100]  following 
(amongst  other)  particulars, — "  1.  Not  receiving  at  the  proof-house  any  liarrel  duly 
brought  or  sent  thereto  for  proof:  2.  Not  duly  proving  at  the  proof-house  any  barrel 
duh'  brought  or  sent  thereto  for  proof:  3.  Not  duly  marking  as  proved  any  barrel 
duly  proved  at  the  proof-house,  and  duly  found  of  proof:  4.  Not  duly  delivering  to 
the  person  entitled  thereto  any  l)arrel  duly  proved  at  the  proof-house,  and  duly 
found  of  pi'oof."  Schedule  (B.)  contains  rules  and  regulations  applicable  to  the 
proof  of  small-arms.  It  begins  with  classifying  them  as  follows  : — First  class, — 
comprising  single-barrelled  military  arms  of  smooth  bore.  Second  class, — com- 
prising double-barrelled  military  arms  of  smooth  bore,  and  rifled  arras  of  every 
description,  whether  of  one  or  more  barrels,  or  constincted  of  ])lain  or  twisted  iron. 
Third  class, — comprising  every  description  of  single-barrelled  birding  and  fowling- 
pieces  for  tiring  small  shot;  and  al.so  tho.se  known  iiy  the  names  of  Danish,  Dutch, 
Carolina,  and  Spanish.  Fourth  class, — comprising  every  description  of  double- 
barrelled  biiding  and  fowling-pieces  for  tiring  small  shot.  Fifth  class, -comprising 
revolving  and  breech-loading  small-arms  of  every  description  and  system."  The  "  rule 
of  proof "  is  as  follows: — "The  gunpowder  used  for  ])roof  shall  be  of  e(|ual  i|ualitv 
and  strength  with  that  which  is  now  used  by  the  ijoard  of  ordnance.  The  balls  used 
for  the  proof  of  barrels  of  all  classes  shall  be  of  lead  and  spherical,  and  of  the  size 
and  weight  prescribed  bv  the  scale  for  proof.  Bai-rels  for  arms  of  the  second  class 
and  of  the  fourth  class,  and  for  breech-loading  aims  of  the  fifth  class,  shall  be 
proved  provisionally  and  definitively,  and  bairels  for  all  other  arms  shall  be  proved 
once  definitively."  The  "conditions  precedent  to  proof,"  are  as  follows: — "  Biirrels 
for  arms  of  the  first  class  shall  not  be  ipialitied  for  proof  until  they  shall  lie  in  a 
fit  and  proper  state  for  setting  up.  Barrels  for  arms  of  the  thii'd  class  shall  not 
[101]  be  ((Ualitied  for  proof  until  they  shall  be  in  a  lit  and  proper  state  for  setting  up, 
with  the  |)ropcr  l)re(!ches  in  ;  and  all  barrels  lumped  for  percussioning  shall  be  proved 
through  the  nipple-hole,  with  the  ])roper  ])ins  or  ])lugs  in.  Hai'rels  foi-  arms  of  the 
second  and  fourth  classes,- -For  provisional  ])roof :  If  of  plain  metal,  shall  be  bored 
and  groiuid,  having  ])lngs  attached,  with  touch-holes  drilled  in  the  plugs,  of  a  diameter 
not  exceeding  one  sixteenth  of  an  inch.  If  any  touch-hole  shall  l)e  enlarged,  from 
any  cau.se  whatever,  to  a  dimension  exceeding  in  diameter  one  tenth  of  an  inch,  the 
barrel  shall  be  disqualified  for  proof.  Notches  in  the  plugs  instead  of  drilled  touch- 
holes  shall  disiiualify  foi-  ])ioof.  If  of  twi.sted  metal,  they  shall  be  fine-bored,  an<l 
struck  U]),  with  proving  plugs  attached,  and  touch-holes  drilled  as  in  the  ca.se  of  jilain 
met;d  barrels.  For  definitive  proof,  -The  bari(!ls,  whether  of  plain  or  twisted  metid 
shall  be  in  a  finishcrl  state,  leady  for  setting  up,  with  the  breeches  in  the  ]iercu.ssione<l 
stiite,  bieak-otl's  lit  led  and  lo(tks  jointed  ;  the  top  and  liotlom  libs  shall  be  rough  struck 
u[i,  pipes,  loops,  and  stoppers  on.      All  rillc  imrrels  nuist  l)e  rified  ;  the  top  and  bottom 
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ribs  of  double  barrels  shall  be  struck  up,  pipes  and  stoppers  on,  the  proper  breeches 
in,  and  the  thread  of  the  screws  shall  be  sufficiently  sound  and  full  for  proof.  Barrels 
for  revolving-arms  of  the  fifth  class  shall  have  the  cylinders  with  the  revolving  action 
attached  and  complete.  Barrels  for  breech-loading  arms  tif  the  fifth  class  shall  be 
snliject  to  provisional  proof,  according  to  the  class  to  which  they  belong,  and  to 
definitive  proof  when  the  breech  loading  action  is  attached  and  complete."  Provision 
is  then  made  for  the  marks  of  proof,  and  the  mode  of  affixing  them.  The  proportion 
of  powder  for  the  proof  of  arms  of  the  second  class  is  twice  as  great  for  provisional 
proof  as  it  is  for  definitive  proof, — 4812  grains  for  the  former,  and  2406  grains  for 
the  latter  ;  and  for  the  fourth  class  3850  gr'ains  for  [102]  provisional,  and  2406  grains 
for  definitive  proof.  And  a  separate  fee  is  payable  for  each  description  of  proof.  All 
gun-barrels  are  manufactured  in  the  rough  state  in  Birmingham  or  its  neighbourhood  ; 
those  called  London  made  being  finishecl  in  London.  Single  barrels  undergo  but  one, 
the  definitive,  proof ;  and,  before  thev  are  submitted  to  that  proof,  they  are  reduced 
to  the  condition  in  point  of  strength  at  which  they  are  intended  to  be  used.  Where 
they  are  intended  to  be  worked  into  double  barrels,  they  are  submitted  to  the  pro- 
visional proof,  to  ascertain  their  fitness  to  be  manufactured  into  double-barrelled  guns. 
It  is  convenient,  therefore,  to  the  gun  trade  that  the  barrels  should  be  provisionally 
proved  before  they  are  welded  together,  and  that  that  provisional  proof  should  be 
applied  at  Birmingham  ;  for,  the  application  of  the  provisional  proof  after  the  barrels 
are  welded  together  subjects  them  to  an  undue  risk.  There  is  nothing  in  the  statute 
to  make  it  a  condition  precedent  to  their  being  definitively  proved,  that  the  barrels 
should  have  undergone  the  provisional  proof  at  the  same  place.  [Cockburn,  C.  J.  Is 
there  anything  in  the  statute  making  the  provisional  proof  by  the  one  company  con- 
clusi\e  on  the  other  ',  What  is  there,  when  a  barrel  marked  as  pro\'isionally  proved 
by  the  one  company  is  presented  to  the  other  for  definitive  proof,  to  satisfy  them 
that  the  provisional  proof-mark  is  properly  applied'?]  The  act  (s.  99)  makes  it  a 
misdemeanor  to  place  the  proof-mark  on  an  unpro\'ed  bairel.  Besides,  the  pi-ovisional 
proof-mark  of  the  (xun-Makers'  Company  might  ecjually  he  forged.  [Cockburn,  C  J. 
It  may  be  that  the  Gun-Makers'  Company  are  bound  to  know  their  own  mark  :  but 
there  is  nothing  to  make  it  obligatory  upon  them  to  give  credit  to  the  Birmingham 
proof-mark.]  There  is  nothing  to  enable  the  Gun-Makers'  Company  to  lecognise 
their  own  mark  with  more  certainty  than  that  of  the  Biimingham  Company,  or 
foreign  proof -mark.s,  the  provisions  as  to  [103]  which  are  in  ss.  105-109.  [Crowder,  J. 
The  Gunmaker.s'  Company  would  equally  refuse  to  recognize  the  provisional  proof- 
mark  if  it  were  cleai'ly  proved  to  be  the  Birmingham  mark  :  the  broad  question  is, 
whether  the  Gun-Makers'  Company  are  bound  to  prove  and  to  mark  with  the  definitive 
proof-mark  barrels  which  have  been  provisionalh'  proved  at  Birmingham.  Cress- 
well,  .1.  By  s.  106,  barrels  with  foreign  pi'oof-marks  (registered)  are  exempted  from 
the  provisions  of  the  act,  unless  they  purport  to  be  of  English  manufacture,  in  which 
case  they  are  to  be  deemed  unproved  barrels.]  Convenience  to  the  trade  and  to  the 
public  will  manifestly  be  best  atUiined  by  adopting  the  more  liberal  and  natural 
construction  of  the  statute.  [Cockburn,  C.  J.  Before  the  passing  of  the  Gun-Barrel 
Proof  Act,  1855,  the  two  companies  were  independent  of  each  other.  Do  they  not 
still  remain  sol]  The  principal  alteration  effected  bj'  that  act  is,  the  introduction  of 
provisional  proof. 

Byles,  Serjt.  (with  whom  was  T.  Jones),  contra  (a).  The  main  ground  upon  which 
the  defendant  relies  has  already  been  anticipated  by  the  Lord  Chief  Justice.  These 
proof-marks  are  piovided  for  the  protection  of  the  public,  for  insuring  the  proper 
manufacture  of  small-arms,  and  for  securing  as  far  as  may  be  the  safe  user  thereof. 
The  material  sections  are  the  86th,  87th,  and  S8th.  The  86th  provides  that  each 
of  the  two  companies  shall  receive  all  bairels  brought  to  the  proof-house  of  that 
company  in  the  proper  state  for  proof,  and  whether  or  not  theretofore  pro\ed,  and 
shall  duly  prove  the  same  [104]  thereat  according  to  the  scale  in  force  under  this  act, 
and  shall  duly  mark  such  barrels  when  proved  (if  found  of  proof)  as  duly  proved 
according  to  such  scale :  and  the  87th  and  88th  sections  respectively  prohibit  the  use 

(a)  The  point  marked  for  argument  on  the  part  of  the  defendant  was, — "That, 
inasmuch  as  the  plaintifl'  refused  to  allow  the  Gun-Makers'  Company  to  prove  the 
barrels  by  provisional  proof,  the  plaintiff'  was  not  entitled  to  complain  of  the  defendant's 
having  refused  to  prove  them  by  definitive  proof." 
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of  barrels  in  the  making  of  any  small  arm,  or  the  s;ilo  or  exposure  for  sale  of  a  small- 
arm,  unless  the  barrels  thereof  have  been  dul\'  proved  at  one  or  other  of  the  legal 
proof-houses, — not  partly  at  the  one,  and  [)artly  at  the  othei' ;  "proved"  must  mean 
entirely  proved.  There  is  nothing  in  the  act  to  lequire  the  one  company  to  give 
credit  to  the  provisional  proof-mark  nf  the  other, — much  less  to  compel  them  under 
a  penalty  to  recognize  it.  These  marks  are  easily  forged  :  but  each  company  may 
have  peculiar  means  of  identifying  its  own  mark,  by  private  arrangements  not  patent 
to  the  ordinary  class  of  forgers.  Various  things  are  requisite  to  entitle  a  barrel  to 
the  provisional  proof-mark.  When  lequired  to  impress  the  piece  with  the  definitive 
proof-mark,  the  Gun-Makers'  Company  are  called  upon  to  vouch  that  the  provisional 
proof-mark  has  been  properly  put  upon  it.  Is  that  reasonal>le,  where  the  provisional 
proof  is  made  by  the  other  company!  [Cresswell,  J.  Would  they  be  justified  in 
putting  their  definitive  proof-maik  upon  a  piece  the  barrels  of  which  had  been  pro- 
visionally pro\'ed  by  the  Birmingham  Company  I]  It  is  submitted  that  they  would 
not :  but  it  is  one  thing  to  say  that  they  are  justified,  and  another  that  they  are 
bound,  and  that  under  a  penalty.  80  far  from  there  being  anything  in  the  act  of 
parliament  to  compel  the  Gun-Makei's'  Company  to  do  that  the  omission  of  which  is 
complained  of,  the  ll.'Hh  section  expressly  provides,  "that,  except  as  is  by  this  act 
expressly  provided,  this  act  or  anything  therein  shall  not  take  away,  lessen,  alter,  or 
prejudice  any  of  the  estates,  franchises,  ordinances,  rules,  regulations,  rights,  powers, 
or  privileges  of  the  Gun-Makers'  Company,  and  this  act,  or  anything  therein,  shall 
not  in  any  marnier  de-[105]-iogate  from  or  affect  the  charter  of  that  compan}'."  And 
there  is  nothing  unreasonai)le  in  the  defendant's  objection.  Suppose  a  gun  bursts 
in  consequence  of  defective  proof,  which  company  is  to  be  charged  with  negligent 
peiformance  of  its  duty,  if  one  proof  is  made  at  each  place.  It  would  be  a  ca.se  of 
divided  responsibility,  which  in  most  cases  is  no  responsibility  at  all. 

Mellor,  in  reply.  The  company  could  not  incur  any  liability,  as  suggested,  pro- 
vided they  duly  make  the  proof  they  profess  to  make.  The  manufacturer  or  the 
seller  alone  incurs  liability,  if  he  sells  or  expo.ses  for  sale  an  improperly  proved  gun. 
[Cresswell,  •).  What  evidence  are  the  companies  to  have  of  the  provisional  proof, 
before  they  can  l)e  called  upon  to  mark  a  barrel  with  the  definitive  proof-mark  ^  The 
provisional  proof-mark  is  suHicient  evidence.  [Cre.sswcll,  J.  The  statute  does  not 
say  so.]  It  does  not  in  terms :  but  it  is  submitted  that  that  is  the  necessary  effect 
of  the  86th  section,  coupled  with  the  conditions  and  regulations  contained  in  the 
schedule.  [Cockbuiii,  C.  .1.  Theie  is  no  express  provision,  that,  with  a  view  to 
definitive  proof,  it  must  appear  that  the  bariel  has  already  been  provisiouall)'  proved. 
Crowder,  J.  The  question  is,  whether  that  is  not  of  nece.ssity  involved  in  the  8Gth 
section.] 

CocKi'.UliN,  C.  J.  I  am  of  opinion  that  the  second  plea  is  a  good  answer  to  the 
action,  and  consequentlv  that  oui'  judgment  must  be  for  the  defendant.  It  is  clear, 
from  the  gcner-al  scope  of  the  act  of  jjarliament,  that  what  was  intended  under  the 
new  system  of  proof  introduced  thereby  was,  that,  with  reference  to  certain  descrip- 
tions of  small-arms,  there  should  be  a  provisional  proof  of  the  barrel  in  an  unfinished 
state,  and  a  further  and  definitive  proof  when  the  piece  has  attained  its  more  finished 
condition  preparatory  to  mounting,  and  that  the  provisional  proof  should  have 
piecedcncc  of  [106]  the  definitive  proof,  and  that  neither  of  the  two  companies  is 
Ijonud  to  prove  and  mark  as  definitively  proved  any  barrel  so  requiring  provisional 
proof,  luiless  it  has  previously-  undergone  such  provisional  proof.  The  question  is, 
whetiiei',  one  comj)any  having  proved  a  barrel  provisionally,  the  other  i,s  bound  on 
request  to  make  the  definitive  proof.  I  am  of  opinion  that  there  is  nothing  in  the 
act  to  make  it  obligatory  upon  either  com])any  definitively  to  ])rove  barrels  which 
have  been  provisionally  proved  by  the  other.  It  appeans,  that,  ])reviously  to  the 
passing  of  the  IS  I'vr  li)  Vi('t.  c.  cxlviii.,  the  two  compaTiies,  —  the  Gun-Makers'  Company 
of  London,  and  the  Birniiugham  (,'ompany,  — had  each  an  entirely  separate  and  inile- 
pcndent  existence:  and  I  find  nothing  in  that  act  to  denote  that  they  are  to  be 
considered  as  amalgamatefi.  I  readily  concede  that  it  would  make  little  or  no  ditlbr- 
ence  to  the  public  if  the  provisional  jjroof  by  tiie  one  company  wore  to  be  l)inding 
njion  the  other.  But  all  I  can  say  is,  that  that  is  matter  for  legislative  consideration, 
and  that  we  are  bound  by  what  the  legislature  has  said.  If  there  were  any  doubt 
upon  the  language  of  the  iS(illi  section  and  the  scale  therein  refei  red  to,  tliere  is  a 
cleai' and   unanibiguuus  pruvisicpu   in   s.    1  1 ."),  that,  "  except  as  is  b3'  this  act  expressly 
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provided,  this  act  or  anything  therein  shall  not  take  away,  lessen,  alter,  or  pi-ejudice 
any  of  the  estates,  franchises,  ordinances,  rules,  regulations,  rights,  powers,  or  j)rivileges 
of  the  Gun-Makers'  Company,  and  this  act  or  anything  therein  shall  not  in  any 
manner  deiogate  from  or  afl'ect  the  charter  of  that  company."  Now,  it  would,  I 
apprehend,  be  materially  interfering  with  the  interests  and  privileges  of  the  Gun- 
Makers'  Company  to  hold  them  to  be  bound  to  give  the  definitive  proof  to  barrels 
which  have  been  provisionally  proved  by  the  Birmingham  Company.  Theie  being 
nothing  in  the  act  making  it  obligatory  upon  them  to  do  so,  we  must  infer  from 
[107]  the  absence  of  any  such  provision  that  it  was  not  intended  :  and  the  saving  of 
the  company's  rights  by  s.  1 1.5  leads  my  mind  irresistibly  to  the  conclusion  that  the 
legislature  did  not  intend  that  the  two  desciiptions  of  proof  should  be  made  by  the 
two  companies  indiscriminately,  or  that  it  should  be  incumbent  on  either  to  give 
faith  and  credence  to  the  proof-mai-k  of  the  other.  I  therefoie  think  the  defendant 
has  not  been  guilty  of  the  breach  of  duty  with  which  he  is  charged,  and  consequently 
that  he  is  entitled  to  the  judgment  of  the  court  upon  this  demurrer. 

Cres.SWELL,  J.  I  am  of  the  same  opinion.  It  is  very  possible,  that,  if  this  matter 
had  been  properly  presented  to  the  minds  of  the  legislature  at  the  time  of  the  passing 
of  the  recent  act,  some  more  clear  provision  upon  the  subject  would  have  been  intro- 
duced. I  find  this  to  be  quite  clear, — that  certain  descriptions  of  small-arms  are 
required  to  be  proved  in  two  ways,  viz.  by  provisional  and  by  definitive  proof ;  and 
that  each  of  the  two  companies  is  bound  to  prove  all  such  liari'els  as  are  presented  to 
them  for  proof.  But  I  do  not  find  anything  in  the  act  which  says  that  either  company 
shall  be  satisfied  with  the  provisional  proof  of  the  other.  I  therefoie  think  the  whole 
proof  must  be  made  by  one  company. 

Croavder,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to  judgment 
in  this  case  :  and  the  ground  of  that  opinion  is,  that  the  statute  18  &  19  Vict.  c.  c.xlviii. 
was  passed,  as  the  preamble  states,  for  the  purpose  of  uniting  in  one  act,  and  extending, 
the  powers  already  \ested,  whether  l)y  charter  oi'  by  statute,  in  the  two  companies ; 
and  that,  in  construing  it,  we  must  deal  with  it  as  if  it  consisted  of  two  separate  acts 
each  applicable  to  each  company.  Thei'c  is  nothing  in  any  [108]  part  of  it  to  shew 
that  what  is  done  under  it  by  the  one  company  is  to  form  part  of  any  proceeding  by 
the  other.  The  onh'  practical  alteration  with  regard  to  the  proofing  of  small-arms 
is,  that,  as  to  certain  descriptions  of  arms,  an  additional  proof  is  required  :  but  thei'e 
is  nothing  to  warrant  the  conclusion  that  the  provisional  proof  may  be  made  by  the 
one  company,  and  the  definitive  pioof  by  the  other.  I  cannot,  however,  see  that  the 
safety  of  the  public  would  be  in  any  degree  endangered  if  that  were  so.  But,  looking 
at  the  whole  scope  of  the  act,  and  more  particulai'ly  at  the  saving  of  rights  contained 
in  the  1 1.5th  section,  I  am  unable  to  come  to  any  other  conclusion  than  that  the  acts 
of  the  two  companies  are  to  be  wholly  independent  of  each  other :  and  it  is  upon 
that  giound,  and  upon  that  ground  alone,  that  I  have  arrived  at  the  conclusion  that 
the  defendant  is  entitled  to  the  judgment  of  the  court. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  preamble  shews  that  there  were  two 
companies  having  a  separate  and  distinct  existence  before  the  passing  of  this  act, — 
the  Gun-Makers'  Company,  which  was  incorporated  by  charter  of  Edward  the  Second, 
— and  the  Birmingham  Company,  which  was  established  in  the  year  1813,  for  the 
convenience  of  the  Birmingham  gun-trade.  Down  to  the  year  18.55,  it  had  not  been 
thought  necessary  that  the  desciiption  of  guns  called  small  arms  should  be  submitted 
to  more  than  one  proof.  But,  in  consequence  of  the  modern  improvements  in  the 
manufacture  of  guns,  it  was  thought  by  persons  experienced  on  the  subject  to  be 
expedient,  in  the  case  of  barrels  to  be  reduced  in  strength  by  the  opei'ation  necessary 
to  convert  them  into  guns  of  particular  descriptions,  viz.  ritled-arms  or  double-barrelled 
guns,  that  there  should  be  two  proofs,  —one,  of  the  b.arrel  in  its  original  state, — the 
othei',  when  it  should  be  in  the  state  in  which  it  is  to  be  [109]  actually  used.  Accord- 
ingly, this  act  for  the  fir.st  time  introduces  the  necessity  of  provisional  and  definitive 
proof, — the  two  when  made  constituting  the  proof  necessary  before  the  gun  can  in  its 
complete  state  be  sold  or  used.  I  see  nothing  in  the  act  to  put  this  double  proof  upon 
a  ditt'erent  footing  from  the  pi-oof  which  was  required  before  its  passing  :  it  merely 
substitutes  the  two  operations  for  the  single  one  ;  and,  unless  there  is  something  in 
the  act  which  expres.sly  provides  the  contrary,  the  entire  operation  which  constitutes 
the  proof  must  take  place  either  in  Birmingham  or  in  London.  I  find  nothing  of  that 
kind  in  the  statute.     On  the  contrary,  the  86th  section  enacts  that  "each  of  the  two 
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companies  shall  receive  all  barrels  lirou^ht  to  the  proof-house  of  that  company  in  the 
proper  state  for  proof,  and  whether  or  not  theretofore  proved,  and  shall  duly  prove 
the  snnie  thereat  according  to  the  scale  in  force  under  this  act,  and  shall  duly  mark 
such  barrels  when  proved  (if  found  of  pio(jf),  as  duly  proved  according  to  such  scale." 
The  language  of  that  section  seems  to  me  to  be  carefully  distinct  as  to  proof  hy  each 
company  and  at  each  place.  It  is  said  that  the  safety  of  the  public  is  eipially  well 
secured  by  the  proof  taking  place  at  Birmingham  as  in  London.  Whether  that  be  so 
or  not,  I  cannot  tell.  Looking  at  the  scale  foi-  proof  contained  in  the  schedule,  I  am 
not  Slue  that  the  provisional  proof  might  not  be  made  less  carefully  at  the  one  place 
than  at  the  other,  without  any  actual  failure  to  fulKl  its  directions  :  and  I  can  quit« 
conceive  that  the  person  having  the  greater  skill  or  prestige  should  strive  to  retain  it. 
At  all  events,  there  is  nothing  in  the  act  to  impose  upon  the  Gun-Makers'  Company 
the  duty  which  is  sought  by  this  action  to  be  imposed  upon  them,  and  consequently 
the  action  is  not  maintainable. 
Judgment  for  the  defendant. 

[110]     \Vv.\TT  r.  The  Darenth  Valley  R.vilway  Company. 
April  -Ibth,  1857. 

An  application,  under  the  Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Vict, 
c.  16,  c.  36,  for  le;ive  to  issue  a  sci.  fa.  against  a  shareholder  on  a  judgment  against 
the  company,  was  founded  upon  an  affidavit  which  stated  that  two  writs  of  fi.  fa. 
had  been  issued  against  the  company,  and  returned  nulla  bona ;  that  deponent 
believed,  from  inquiries  which  he  had  made  of  the  secretary  and  a  shareholder,  that 
the  company  had  not  at  the  time  of  the  recovery  of  the  judgment,  or  since,  any 
property,  goods,  or  chattels,  and  that  any  execution  against  them  would  be  inetfectual ; 
that  all  due  diligence  and  means  had  been  used  to  obtain  satisfaction  ;  and  that 
the  deponent,  as  clerk  to  the  company's  solicitoi',  had  transacted  much  of  their  legal 
business,  and  thereby  became  well  acquainted  with  their  position  and  circumstances  : 
— Held,  sutticient. — It  is  no  answer  to  a  motion  for  a  scire  facias  against  a  shareholder 
of  a  joint-stock  company,  under  the  8  &  9  Viet.  c.  16,  s.  36,  upon  a  judgment  obtained 
against  the  company,  that  the  company  is  indebted  to  the  shareholder  against  whom 
execution  is  sought,  to  a  greater  amount  than  that  of  his  unpaid  calls,  for  moneys 
disbursed  by  him  as  a  director  on  behalf  of  the  company. 

Vaughan  Williams,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
one  Eli  Kiehards  to  shew  cause  why  a  scire  facias  should  not  issue  against  him  as  a 
shareholder  of  the  Darenth  Valley  Railway  Company,  to  have  execution  to  satisfy 
a  judgment  olttained  \>y  the  plaintitl' against  the  company  for  1311.  14s.  lid.,  pursuant 
to  the  Companies  Clauses  Consolidation  Act,  1845,  8  &  9  V^ict.  e.  16,  s.  36. 

The  atiidavit  upon  which  the  motion  was  foun(led  was  that  of  the  managing  clerk 
of  the  plaintitrs  attorney,  which  stated,  in  sul)st;ince,  that  the  action  was  brought  to 
recover  2761.  19s.  2d.,  claimed  to  be  due  to  the  plaintill'  from  the  company  as  the 
balance  of  his  costs  of  and  attending  the  procuring  and  passing  the  Darenth  Valley 
Railway  Act,  1853  (16  >fe  17  Vict,  c  l.\ii.);  that  judgment  w.as  signed  against  the 
company,  for  want  of  api)earauce,  on  the  18lh  of  (Jctobor,  1^56,  for  2871.  7s.  2d.  ;  that 
writs  of  ti.  fa.  were  iliily  issued  thereon  on  the  24th  of  (Jctober,  into  Middlesex  and 
Kent,  and  afterwards  returned  nulla  bona;  that  two  sevei-al  sums  of  641.  9s.  7(1.  and 
841.  2s.  8d.,  had  been  recovered  against  other  shareholders,  leaving  an  unsatistied 
balance  of  1311.  14s.  1  Id.  ;  that  the  deponent  had  made  many  in(|uiries  from  persons  con- 
nected with  the  company,  and  likely  to  bo  informed  on  the  subject,  and  particularly  from 
two  persons  nauuid  (one  of  them  being  or  having  been  the  secretary  of  the  coin[)any), 
as  to  whether  the  company  had  any  property,  goods,  or  chat^lll]  tel.s,  and  from  such 
inquiries  he  believed  that  the  coMi])any  ne\er  had,  and  at  all  events  did  not  at  the 
time  of  the  lecovery  of  the  said  judginent,  oi'  at  any  time  after,  have  any  pioperty, 
goods,  or  chattels  whatever  bc'yond  their  books,  and  that  any  execution  against  thcni 
would  be  iuetVeetual  ;  that  all  due  diligence  and  means  had  been  used  to  obtain  satis- 
faction of  the  said  judgment  from  the  said  company  by  execution  against  their 
propei-ty  and  effects;  that  the  (jlaintill's  attorney  had  been  solicitor  to  the  company, 
and  that  the  deponent,  as  his  clerk,  attended  to  and  transacted  much  of  the  legal 
business  thereof,  and  thereby  became  well  aci(U!vinted  with  the  position  and  circrim- 
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stiiiices  of  the  company  ;  that  Mr.  Richards  was,  as  appeai-ed  by  the  register,  owner 
of  lift}'  shares  in  the  company,  upon  which  there  lemained  to  he  paid  up  51.  pei'  share ; 
and  that  he  had  been  duly  served  with  notice  of  this  application. 

Raymond  shewed  cause.  The  alRdavit  upon  which  this  rule  was  obtained  is  not 
sufficient  to  satisfy  the  couit  that  due  ertbrts  have  l)een  made  to  obtain  satisfaction 
from  the  property  of  the  company.  The  deponent  does  not  shew  that  any  application 
whatever  has  been  made  at  the  principal,  and  for  anything  that  appears  the  only, 
office  of  the  company  ;  he  states  that  he  has  made  in(iuiries ;  liut  not  there.  [Cress- 
well,  J.  Is  it  not  a  sufficient  prima  facie  denial  of  their  having  any  available  property  ? 
Possibly  it  might  be  answered.]  The  case  of  Hitchins  v.  The  Kilkenny  and  Great  Sovthnn 
and  li'esteru  Railway  Company,  10  C.  B.  160,  shews  that  a  mere  return  of  nulla  bona 
amounts  to  nothing.  The  affidavit  here  does  not  carry  the  case  a  step  further  than 
did  that  which,  in  King  v.  The  Parental  Endowment  Assurance  Company,  11  Exch.  443, 
was  held  insufficient.  In  that  case,  an  application  under  the  7  &  8  Vict.  c.  110,  b}' 
a  judgment^creditorof  a  joint-stock  company,  for  [112]  leave  to  issue  execution  against 
a  shareholder,  was  founded  on  affidavits,  which  stated  that  a  writ  of  ti.  fa.  was  issued 
by  the  plaintiff  against  the  goods  of  the  company,  and  placed  in  the  hands  of  the 
sherifl',  to  l)e  executed  ;  that  the  sheriff  returned  nulla  bona ;  that  the  chief  office  of 
the  company  was  closed,  and  that  no  business,  to  tlie  best  of  the  deponent's  belief, 
was  carried  on  there  ;  and  that  he  believed  that  anv  execution  against  the  property 
and  effects  of  the  company  would  be  wholly  unavailing  :  and  it  was  held,  that  the  facts 
disclosed  did  not  shew  that  the  plaintiff  had  used  due  diligence  to  obtain  .satisfaction 
of  his  judgment  by  execution  against  the  company,  since  there  was  no  affidavit  of  the 
sheritt's  officer  shewing  what  he  had  done  under  the  writ.  Parke,  B.,  there  says : 
"  The  court  ought  not  to  allow  execution  to  issue  against  a  shareholder,  unless  they 
are  satisfied  that  due  diligence  has  been  used  to  obtain  satisfaction  of  the  judgment 
by  execution  against  the  company.  Xow,  what  has  been  done  for  that  purpose  is  a 
matter  peculiarly  within  the  plaintiff's  knowledge ;  and  therefore  he  is  bound  to  shew 
to  the  court  that  he  has  used  all  reasonable  exertions.  Here,  the  principal  olijection 
is,  that,  although  a  writ  of  fieri  facias  issued,  it  does  not  appear  what  was  done  under 
the  writ.  It  may  be  that  the  return  of  nulla  bona  was  at  the  instance  of  the  plaintiff 
himself.  The  affidavits  are  not  sufficient  to  satisfy  me  that  all  has  been  done 
which  might  have  been  done,  and,  consequently,  due  diligence  has  not  been  used. 
With  respect  to  the  case  of  Thompson  v.  The  Unirersal  Salvage  Company,  3  Exch.  310, 
it  may  be  observed,  that  it  was  not  objected  that  the  affidavits  were  insufficient,  or 
probably  the  rule  would  have  been  discharged  on  that  ground."  [Cresswell,  J.  N^ixon 
V.  The  Kilkenny  and  Great  Southern  and  U'estern  Bailu-ay  Company,  1  Hurlst.  &  N.  47, 
is  more  like  the  present  case.  There,  an  application  under  this  [113]  act  was  founded 
upon  affidavits  which  stated,  that  a  fi.  fa.  issued  against  the  company  and  was  returned 
nulla  bona,  and  that  the  company  had  not  at  the  date  of  the  judgment,  or  since,  any 
lands,  chattels,  &c.,  in  England,  Ireland,  or  elsewhere,  whereon  the  plaintiff  could 
levy  the  amount  of  the  judgment,  or  any  part  thereof :  and  it  was  held  sufficient. 
Pollock,  C.  J.,  there  distinguishes  the  case  of  King  \.  The  Parental  Endowment  Assurance 
Company,  saying, — "  There,  the  affidavits  stated  that  a  fi.  fa.  issued,  which  was  returned 
nulla  bona,  that  the  chief  office  of  the  company  was  closed,  and  that  the  deponent 
believed  that  any  writ  of  execution  against  the  pi-operty  and  effects  of  the  company 
would  be  wholly  unavailing.  But  there  was  no  affidavit,  as  in  this  case,  that  the 
company  had  no  property  whatever,  real  or  personal,  on  which  execution  could  be 
levied."]  The  statute  authorizes  an  execution  against  the  shareholder  only  "  if  any 
execution  shall  have  been  issued  against  the  property  or  effects  of  the  company,  and 
if  there  cannot  t>e  found  sufficient  whereon  to  levy  such  execution."  The  court  ought 
to  be  satisfied  that  due  diligence  has  been  used  befoie  the  sci.  fa.  is  issued,  seeing  that 
the  shareholder  has  no  means  of  raising  upon  the  record  the  question  whether  or  not 
they  have  wisely  exercised  the  discretion  given  them  by  the  statute.  [Cresswell,  J. 
The  deponent  shews  what  means  he  had  of  becoming  acquainted  with  the  position 
and  circumstances  of  the  company,  and  he  distinctly  swears  that  he  believes  they 
have  no  property  or  effects,  and  that  any  execution  against  them  would  be  ineffectual.] 
He  does  not  make  any  independent  statement  of  his  belief  to  that  eftect,  but  merely 
states,  that,  from  the  inquiries  he  has  made,  he  believes  it.  [Cresswell,  J.  He  shews 
his  means  of  knowledge.] 

V.  Williams  was  not  called  upon  to  support  his  rule. 
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[114]  Per  Curiam.     We  think,  upon  the  authority  of  Xii'Oii  v.  Tlic  Kilkenny  and 
Great  Sonthirn  and  JFcaftrn  Raihauj  Comjinuy,  the  attiilavit  i.s  surtieient. 
Rule  absolut*. 

A  siniihu-  rule  had  also  been  obtained  against  one  John  Widdecombe,  upon  a 
similar  affidavit. 

April  28th. — W.  R.  Cole  now  shewed  eaiise,  upon  an  affidavit  of  Mr.  Widdecombe, 
stating,  that,  before  the  time  of  recovering  the  judgment,  he,  as  director  and  shareholder 
of  the  said  company,  and  for  and  on  behalf  of  the  company,  had  paid  out  of  his  own 
proper  moneys  for  and  on  behalf  of  the  company,  and  allowed  the  -said  company  in 
account,  a  much  larger  sum  than  the  amount  of  the  51.  per  share  alleged  in  the  affidavit 
upon  which  the  rule  was  moved  not  to  have  been  paid  up  by  him  on  his  said  shaies, 
and  that  the  company  were  then  and  still  lemained  indebted  to  him  in  a  sum  far 
beyond  the  said  .31.  per  share  alleged  not  to  have  been  paid  up  by  him,  viz.  in  a  sum 
of  1931.  Is.  3d.,  and  that  the  company  had  no  claim  whatever  on  him  in  respect  of 
the  said  51.  per  share  on  his  .said  shares  on  any  account  whatever;  and  that,  in  the 
manner  aforesaid,  the  whole  amount  of  his  said  shares  had  been  paid  up  by  him,  and 
that  he  had  and  still  had  a  claim  on  the  company  beyond  the  amount  of  his  said  shares 
in  the  said  company  to  the  said  amount  of  19.'il.  Is.  3d.,  and  which  he  had  been  and 
still  was  imable  to  obtain  from  the  company. 

The  36th  section  of  the  8  it  9  Viet.  c.  IG,  enacts,  that,  "if  any  e.\ecution,  either  at 
law  or  in  equity,  shall  have  been  issued  against  the  pi'operty  or  effects  of  the  company, 
and  if  there  cannot  be  found  sufficient  whereon  to  [115]  levy  such  e.xecution,  then 
such  execution  may  be  issued  against  any  of  the  shareholders,  to  the  extent  of  their 
shares  respectively  in  the  capital  of  the  company  not  then  paid  up  ;  Provided  always 
that  no  such  execution  shall  issue  against  any  shareholder  e.vcept  upon  an  order  of 
the  court  in  which  the  action,  suit,  or  other  proceeding  shall  have  been  brought  or 
instituted,  made  upon  motion  in  open  ecu  it,  after  sufficient  notice  in  writing  to  the 
persons  sought  to  be  charged  ;  and  upon  such  motion  such  court  may  order  execu- 
tion to  issue  accordingly."  The  c|uestion  is,  whether  the  court  will,  in  the  exercise 
of  their  discretion,  allow  execution  to  issue  under  the  circumstances  disclosed  in 
Mr.  Widdecombc's  affiilavit.  [Cockbuin,  C.  J.  The  judgment-creditor  has  a  right 
to  have  execution  against  the  shareholder  to  the  extent  of  his  shares  not  paid  up. 
What  answer  is  it  for  the  shareholder  to  say  "  The  compaii}'  is  indebted  to  me,  as 
well  as  to  you  ? "  The  one  party  has  a  judgment  against  the  compan}'  ;  the  other  a 
mere  right  of  set-off.]  The  creditor's  right  is  subject  to  the  discretion  of  the  court. 
[Cockburn,  C.  J.  I  do  not  think  this  is  a  matter  to  be  di.scus.sed  upon  affida\it. 
Crowder,  J.  Payment  of  a  call  is  a  clear  and  definite  thing.  That  which  you  wish  to 
introduce  is  open  to  a  gr'cat  deal  of  difiiculty.]  The  averments  in  the  scire  facias,  that 
the  party  is  a  shareholder,  and  as  to  the  amount  of  his  shares  unpaid,  are  traversable  : 
Ihvereux  v.  Tlie  Kilkenm/  ami  Great  Southern  and  tl'extern  Haiiwai/  ( 'vnipaiii/,  20  l>aw  JoiU'U., 
Exch.  37,  5  Exch.  834'. 

V.  Williams,  contril,  was  not  called  upon. 

CocKiiUUN,  C.  J.  I  am  of  opiin'on  that  this  rule  should  be  made  absolute.  The 
36th  section  provides,  that,  where  execution  upon  a  judgment  against  a  joint-stock 
company  proves  ineffectual,  recourse  may  be  had  [116]  by  execution,  with  the  leave 
of  the  court,  against  shareholders  t()  the  extent  of  their  shaies  not  paid  up.  I  agree 
that  the  court  is  not  a  mere  instrument  to  make  the  order :  but  I  think  it  is  clear  that 
the  legislature  intended  to  give  an  effectual  and  substjintial  remedy  against  the 
shareholder  to  the  extent  of  his  shares  not  paid  up ;  and,  unless  we  see  that  manifest 
injustice  will  lie  done,  w(^  are  bound  to  atlord  the  creditor  the  remedy  intended  by 
them.  It  may  be  that  the  shareholder  may  have  some  defence  upon  the  .s<:ire  facias  ; 
but  I  see  no  ground  u])oii  which  wc  (•.•in  at  this  stage  interpose  between  the  creditor 
and  the  rights  which  the  l;iw  has  given  him. 

The  rest  of  the  court  concurring. 

Rule  ab.solute. 


356  BENNS    ?'.  MOSLEY  2  C.  E.  (N.  S.)  117. 

BeNNS  r.   MOSLEY  AND  COBBEIT.      M;iy  -tth,  1857. 

[S.  C.  3  Jur.  N.  S.  694  ;  5  W.  E.  .583.     Followed,  Weldon  v.  Real, 
1885,  15  Q.  B.  D.  471.] 

The  courts  have  no  power  to  issue  writs  of  habeas  corpus  to  bring  up  prisoners  for  the 
purpose  of  moving  for  or  shewing  cause  against  rules, — there  being  no  writ  known  to 
the  law  which  is  applicable  to  such  a  pui'pose. 

This  was  an  ejectment  which  was  tried  before  Williams,  J.,  at  the  first  sitting  at 
Westminster  in  this  term,  when  a  verdict  was  found  foi-  the  plaintiff. 

Mrs.  Cobbett,  the  wife  of  one  of  the  defendants,  moved  for  a  writ  of  habeas  corpus 
to  be  directed  to  the  keeper  of  the  Queen's  Prison,  commanding  him  to  bring  up  her 
husband  into  this  court  for  the  purpose  of  enabling  him  to  move  in  person  for  a  new 
trial.  [Cockburn,  C.  J.  I  veiy  much  doubt  whethei-  we  have  any  power  to  grant  a 
habeas  corpus  for  such  a  purpose.]  It  is  in  the  discretion  of  the  court  («),  and  has 
repeatedly  been  granted. 

[117]  Cock  BURN,  C.  J.  We  have  communicated  with  the  judges  of  the  courts 
of  C^hieen's  Bench  and  Exchequer,  and  we  all  concur  in  tliinking,  that,  although  a 
practice  had  at  one  time  prevailed  of  granting  such  applications  as  the  present,  that 
practice  was  eri'oneous.  Indeed,  it  is  long  since  those  two  courts  came  to  the  resolution 
not  to  grant  them.  In  Ford  v.  Naifmv,  9  M.  &.  ^V.  793,  1  Dowl.  N.  S.  631,  where  an 
application  was  made  for  a  writ  of  habeas  corpus  to  bring  up  a  party  in  custody  under 
attachments,  to  enable  him  to  move  to  set  them  aside,  Parke,  B.,  said  :  "  I  am  not  aware 
of  any  precedent  for  such  an  application.  In  The  Attorneii-General  v.  Hunt,  9  Price,  147, 
this  court  refused  to  grant  a  habeas  corpus  to  enal)le  a  defendant  in  an  information  who 
was  confined  in  a  county-goal,  under  sentence  of  another  court,  for  libel,  to  attend  in 
court  at  A\'estminster,  and  conduct  his  defence  in  person  ;  and,  in  Hex  \.  Parh/n.% 
3  B.  &  Aid.  679,  the  court  of  King's  Bench  refused  a  similar  application,  where  the 
object  was  to  shew  cause  against  a  rule  for  a  criminal  information  : "  and  he  directed 
the  counsel  to  look  into  the  authorities,  and  apply  again.  On  a  subsequent  day,  the 
counsel  having  referred  to  a  case  of  The  Aftonvii-Gencral  v.  Cleave,  2  Dowl.  P.  C.  668, 
where  the  court  of  Ex'chequer  had  granted  a  writ  of  habeas  corpus  to  bring  the  defendant 
into  court  for  the  purpose  of  enabling  him  to  defend  an  information  filed  against  him 
for  .selling  unstamped  papers,  the  learned  Baron  said, — "The  difficulty  is,  to  see  in 
what  form  the  writ  is  to  be.  A  writ  of  habeas  corpus  is  issued  for  some  specified 
purpose,  either  ad  testificandum,  or  ad  respondendum,  as  the  case  may  be.  There  is 
no  general  form  for  a  writ  of  habeas  corpus  :  and,  as  there  is  no  authority  for  doing 
this,  we  cannot  grant  the  application."  It  is  plain,  therefore,  that  we  have  no  power 
to  do  that  which  is  asked. 

Writ  refused. 

[118]    In  the  Matter  of  the  Acknowledgment  of  Esther,  the  Wife  of 
William  Ander.son.     May  1st,  1857. 

Upon  a  motion  for  an  order  to  enable  a  married  woman  to  execute  a  conversance  without 
her  husband's  concurrence,  under  the  3  &  4  AV.  4,  c.  74,  s.  91,  the  court  declined  to 
receive  an  affidavit  in  which  she  was  described  as  "wife  or  widow  of  W.  A." 

J.  Addison  moved  for  an  order  under  the  3  &  4  W.  4,  c.  74,  to  enable  Esther 
Anderson  by  deed  or  surrender  to  convey  certain  premises  to  which  she  was  separately 
entitled,  without  the  concurrence  of  her  hu.sband. 

The  affidavit  was  sufficient  in  all  respects,  save  that  the  deponent  described  henself  as 
"  the  wife  or  widow  of  William  Anderson,  late  of  Leeds,  in  the  county  of  Yoik." 

Crewswell,  J.  The  description  of  the  deponent  will  not  do.  If  she  is  a  widow, 
she  does  not  need  the  assistance  of  the  statute.  We  have  already  on  more  occasions 
than  one  decided  that  such  a  description  will  not  do  :  see  In  re  Mary  Xoy,  7  Scott, 
N.  K.  434,  and  E.r  parte  Lijdia  Sparrmr,  12  C.  B.  334.  The  affidavit  must  be  amended, 
and  re-sworn. 

An  amended  affidavit  having  been  produced,  the  rule  was  granted. 

Fiat. 

"  (a)  See  Clark  v.  Smith,  3  C.  B.  984,  and  Fwd  v.  Graham,  10  C.  B.  369. 
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[119]     .SWKET,  A]J2)ellant,  Seager,  Respondent.     May  ith,  1857. 

[S.  C.  3  Jur.  X.  S.  588;  5  W.  R.  .560.  Di.stinguished,  Tuhwell  v.  Whihvmih,  1SG7, 
L.  K.  2  C.  P.  .•?26.  Kefeii-ed  to,  Thompmi  v.  Ltipwortk,  1868,  I..  K.  :}  C.  P.  158; 
(VoMe  V.  i?a«',  1874,  L.  K.  9  Ex.  2K5;  BuM  v.  Marddl,  1880,  5  C.  P.  D.  490. 
Applied,  Ih-cft  V.  liof/crs,  [18971  1  Q.  B.  528;  /'uWem;  v.  Steveivton,  [1900]  1  Ch.  132. 
See  Sidmur  v.  //hh^'  [1904]  2  K.  B.  455,  402.] 

A.  held  premises  under  a  building  lease,  with  a  covenant  to  pay,  bear,  and  discharge 
"all  such  pailiaiucntarv,  parochial,  and  county,  district,  and  occasional  levies,  rates, 
assessments,  ta.xes,  charges,  impositions,  contributions,  burthen.s,  duties,  and  services 
whatsoever  as  during  the  terra  should  be  taxed,  assessed,  or  imposed  upon  or  in 
respect  of  the  premises,  or  any  part  thereof."  He  granted  an  underlease  (at  a 
rack-rent)  to  B.,  the  latter  covenanting  "that  the  several  covenants,  conditions,  and 
agreements  contained  in  the  original  lease  on  the  lessee's  part  to  be  performed  and 
observed  (except  the  covenants  to  pay  rent  and  to  insure),  should  during  the 
continuance  of  the  demise  be  performed  and  observed  by  him  ; " — Held,  that  B. 
was  liable  for  the  expense  of  drainage  works  done  upon  the  premises  undei-  the 
authority  of  the  Metropolis  Local  Management  Act,  1855,  18  &  19  Vict.  c.  120. 

This  was  an  appeal  against  a  decision  of  the  judge  of  the  county-court  of  Kent 
holden  at  Greenwich,  in  an  action  of  replevin  in  which  the  defendant  (the  respondent) 
avowed  for  221.  10s.,  a  ([uarter's  rent  due  to  him  from  the  plaintill' (the  appellant)  at 
Christmas,  1856.  The  following  case  was  stated  (and  settled  by  the  judge)  for  the 
opinion  of  this  court : — 

By  an  indenture  of  lease  made  the  27th  of  November,  1829,  between  Michael 
Eaven,  of  the  first  part,  Catherine  Vaughan  Austin,  of  the  second  part,  and  the 
defendant  (^^'ilIiam  Seager),  of  the  third  part, — it  is  witnessed,  that,  in  consideration 
of  the  expense  which  the  said  W.,  Seager  had  been  at  iu  erecting  the  messuage  and 
buildings  thereinafter  demised,  and  also  of  the  rents  and  covenants  thereinafter 
reserved  and  contained,  the  said  M.  Raven  demised  and  leased,  and  the  said  C.  V. 
Austin  demised,  leased,  and  contirmed,  a  piece  of  ground  situate  in  the  parish  of 
Charlton,  in  the  county  of  Kent,  therein  described,  with  the  said  messuage  and 
buildings,  unto  the  said  W.  Seager,  his  executors,  administrators,  and  assigns,  fi-om 
the  29th  of  Sepember  then  last  for  the  term  of  59i  years,  wanting  fifteen  da}s, 
yielding  and  paying  therefor  the  yearly  rent  of  201.,  without  any  <leductiou  whatsoever 
in  respect  of  any  taxes,  rates,  as.sessments,  impositions,  or  any  otlier  matter  or  thing 
whatsoever  then  already  or  thereafter  to  be  taxed,  assessed,  and  imposed  njion  or  in 
respect  of  the  said  premises,  or  any  part  thereof,  by  authority  of  parlia-[120]  mcnt  or 
otherwise  howsoever:  And  the  said  indenture  of  lease  contained  a  covenant  by  the 
said  W.  Seager  that  he,  his  executors,  administrators,  and  assigns,  would  nuai-tcrly 
during  the  said  term  pay  unto  the  said  M.  Raven,  his  executors,  administrators,  and 
assigns,  the  said  quarterl}'  rent  of  201.  on  the  sever.al  days  and  times  theieinbefore 
appointed  for  payment  thereof,  without  any  deduction,  according  to  the  reservation 
thereof  therein  contained,  and  would  in  like  manner  pay,  l)ear,  and  discharge  all  such 
parliamentary,  parochial,  and  county,  district,  and  occasional  levies,  rates,  assessments, 
tiixes,  charges,  impositions,  contributions,  buithens,  duties,  and  services  whatsoever, 
{IS  during,  the  said  term  should  be  taxed,  assessed,  or  imposed  upon  or  in  respect  of 
the  .said  premises  thereby  demised,  or  any  part  thereof,  and  would  dining  the  said 
term  insure  and  keep  insured  the  said  messuage  and  buildings  from  loss  or  damage 
by  fire,  for  the  siun  of  1 0001.,  foi'  a  term  not  less  than  .seven  years. 

\iy  an  indenture  of  underlease  made  on  the  I7th  of  February,  184(i,  Ijetwccu  the 
defendant,  W.  Seager,  of  the  one  part,  and  the  plaintill',  (1.  Sweet,  of  the  otliei-  part, 
after  leciting  the  above-stiited  lease,  the  defendant  demised  the  .said  piece  of  land, 
messuage,  buildings,  and  piemises  comprised  in  the  above-stated  lease,  to  the  plaintill', 
his  executors,  administrators,  and  assigns,  from  the  25th  of  December,  1845,  for  all  the 
residue  of  the  said  term  of  59.^  years  (wanting  lifteen  days),  except  the  last  day  of  the 
said  term,  at  the  rent  of  851.  for  the  first  year  of  the  said  teiin,  and  the  yearly  rent  of  901. 
forthe.sccond  and  snbse(pient  years  of  the  said  l<;rm,pay.ible  (|nai-terly,and  a  ])roportional 
part  .it  the  expiration  of  the  term  :  .and  by  the  same  indenture  of  undcileasi'  the 
plaintill  covenanted  with  the  defendant  that  the  rent  thereby  reserveil  should  be  paid 
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at  the  times  aforesaid,  and  that  the  several  covenants,  conditions,  and  agree-[121]- 
ments  contained  in  the  above-recited  indenture  of  lease  on  the  lessee's  part  to  be 
performed  and  observed  (except  the  covenant  to  pay  the  rent  thereby  reser\-ed,  and 
the  covenant  to  keep  the  said  premises  insured  from  fire)  should  during  the  continuance 
of  that  demise  be  performed  and  observed  by  the  plaintiff,  his  executors,  administrators, 
or  assigns  :  And  by  the  same  indenture  of  lease  it  is  provided  that  the  plaintiff,  his 
executors,  administrators,  or  assigns,  might  make  void  that  demise,  and  the  term 
thereby  granted,  at  the  expiration  of  the  first  three,  seven,  fourteen,  or  twenty-one 
years  thereof,  by  giving  to  the  defendant,  his  executors,  administrators,  or  assigns, 
six  months'  notice  in  writing  to  that  effect,  or  at  any  time  while  the  said  messuage 
and  premises,  or  any  part  thereof,  should  be  untenantable  by  reason  of  damage  from 
tire,  having  continued  so  untenantable  for  nine  calendar  months,  by  giving  one  week's 
notice  in  writing  to  that  effect. 
No  such  notice  has  been  given. 

By  the  Metropolitan  Local  Management  Act,  1655  (lf<  &  19  Vict.  c.  I'M),  s.  31, 
and  sched.  B.,  part  2,  the  parish  of  Charlton  and  other  districts  are  united  into  a 
district  called  "The  Plumpstead  District,  "  and  placed  under  the  management  of  a 
board  of  works  for  the  purposes  of  the  act. 

By  s.  73  of  the  said  act,  the  district  board  of  works  is  impowered  to  require  the 
owner  of  any  house,  whether  built  before  or  after  the  commencement  of  the  act, 
situate  within  one  hundred  feet  of  a  sewer  of  sufficient  size  on  a  lower  level,  and 
found  not  to  be  drained  by  a  sufficient  drain  communicating  with  some  sewer,  to  make 
a  drain,  with  proper  branches,  from  the  house  to  the  sewer,  with  such  other  works  as 
may  appear  requisite  to  the  board  or  their  officers  ;  and,  if  the  owner  of  .such  house 
or  building  neglect  or  refuse  so  to  do,  the  disti'ict  board  of  works  is  authorised  to 
cause  the  .same  to  be  construct-[122]-ed  and  made,  and  to  recover  the  expen.ses 
incurred  thereby  from  such  owner,  in  manner  thereinafter  provided. 

By  s.  2 1 7  of  the  act  it  is  enacted  that  it  shall  be  lawful  for  any  vestry  or  district 
board  to  require  the  payment  of  any  costs  or  expenses  which  the  owner  of  any  premises 
may  be  liable  to  pay  under  the  act,  from  anj'  person  who  then  or  at  any  time  there- 
after occupies  such  premises  ;  and  the  owner  shall  allow  every  such  occupier  to  deduct 
all  sums  of  money  which  he  so  pays,  or  Avhich  are  levied  by  distress,  out  of  the  rent 
from  time  to  time  becoming  due  in  respect  of  the  said  pi'cmises,  as  if  the  same  had 
l)een  actually  paid  to  such  owner  as  part  of  such  rent. 

By  s.  219  of  the  said  act  it  is  enacted  that  nothing  therein  contained  shall  be 
taken  to  affect  any  contract  made  or  to  be  made  between  any  owner  and  occupier  of 
any  house,  building,  or  other  property  whereof  it  is  or  may  be  agreed  that  the  occupier 
shall  pay  and  discharge  all  rates,  dues,  and  sums  of  money  payable  in  respect  of  such 
house,  building,  or  other  property,  or  to  affect  any  contract  whatever  between  landlord 
and  tenant. 

By  s.  250  it  is  enacted,  that,  in  the  construction  of  the  act,  the  word  "  owner " 
shall  (except  for  a  purchase  not  material  to  this  case)'mean  the  person  for  the  time 
being  receiving  the  rack-rent  of  the  land  or  premises  in  respect  of  which  the  said  word 
is  used,  whether  on  his  own  account  or  as  agent  or  trustee  for  any  other  person,  or 
who  would  so  receive  the  same  if  such  laud  or  premises  were  let  at  a  rack-rent.  The 
act  contains  other  provisions  which  it  might  be  material  to  refei'  to. 

The  house  comprised  in  the  stated  lease  and  under-lease  is  within  one  hundred 
feet  of  a  public  sewer  of  sufficient  size  on  a  lower  level,  and,  until  the  execution  of 
the  works  hereinafter  mentioned,  was  not  sufficiently  drained  into  any  sewer. 

Some  time  in  the  month  of  June,  1856,  a  good  and  [123]  sufficient  notice  under 
the  said  act,  by  the  surveyor  to  the  said  board  of  works,  addressed  to  the  plaintiff 
(the  appellant)  as  owner  and  occupier  of  the  said  house,  was  left  at  the  said  house, 
requiring  him  to  execute  certain  drainage  works  theiein  specified  from  the  said  house 
into  the  said  sewer,  being  works  authorised  by  the  said  act  to  be  done,  and  giving 
him  notice,  that,  if  the  works  wei'e  not  performed,  the  said  board  would  cause  them 
to  be  done,  and  recover  the  expenses  according  to  the  said  statute. 

Other  notices  under  the  said  act,  to  the  same  effect,  were  left  at  the  said  house  in 
the  month  of  September,  1 856.  All  the  said  notices  were  sent  by  the  plaintiff  to  the 
defendant  shortly  after  they  were  so  left  at  the  said  house,  and  before  the  works 
hereinid'ter  mentioned  were  commenced. 

The  drainage  works  required  by  the  said  notices  to  be  constructed  were  not  done 
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by  the  plaintiff  or  by  the  defendant,  but  were  afterwards  executed  Ijy  a  person 
employed  by  the  said  board  of  works,  under  the  inspection  of  their  survcj'or,  in  the 
middle  of  October,  1S5C  ;  and,  on  the  IGth  of  December,  1856,  the  plaintiff  was 
required  by  the  said  board  to  pay,  and  did  pay  to  the  said  board  the  sum  of  271.  IGs.  8d. 
being  the  atnoniit  of  the  expenses  paid  by  the  board  for  the  said  works. 

On  the  L'.")th  of  December,  1856,  the  sum  of  l'21.  10s.  became  due  from  the  plaintiff 
to  the  dcfcnilaut,  for  a  quarter's  rent  for  the  .said  hou.se  and  premises,  reserved  b}- 
the  said  undci-lease.  The  plaintiff  claimed  to  retiin  the  said  sum  of  221.  10s.  in  part 
satisfaction  of  the  said  sum  of  271.  16s.  8d.  paid  to  the  said  board  of  works. 

On  the  22rid  of  January,  1857,  the  defendant  distrained  the  goods  of  the  plaintiff 
on  the  said  demised  premises  for  the  said  sum  of  221.  10s.  ;  and  on  the  .same  day  this 
action  of  replevin  was  brought  in  the  county-court  by  the  plaintiff  for  such  distress. 

On  the  26th  of  Febiuary,  1857,  the  cause  was  tried  [124]  l)efore  the  judge  of  the 
county-court,  and  adjourned  until  the  12th  of  March,  1857,  on  which  latter  day  the 
said  judge  gave  judgment  for  the  defendant,  on  the  giound  that  the  plaintiff,  by  the 
terms  of  his  lease,  was  bouml  to  bear  and  discharge  the  costs  of  executing  the  said 
drainage  works,  and  was  not  entitled  to  deduct  the  amount  from  the  rent  reserved  to 
the  defendant. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff  was  entitled 
to  deduct  the  .said  sura  of  271.  16s.  8d.  from  the  rent  reserved  by  the  said  underlease 
to  the  defendant.  If  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
make  the  said  deduction,  then  the  judgment  for  the  defendant  was  to  be  set  aside, 
and  judgment  given  for  the  plaintiff,  with  40s.  damages,  or  a  new  trial  granted  : 
otherwise,  the  said  judgment  for  the  defendant  was  to  stand. 

Milward,  for  the  appellant  (a).  The  defendant  is  the  person  who  answers  the 
description  of  "  owner  "  given  by  the  interpretation  clause,  s.  250, — the  person  receiving 
the  rack-rent.  [M.  Chambers,  Q.  C,  assented.]  Then,  as  such  owner,  he  is  the 
person  upon  whom  is  by  s.  73  cast  the  duty  of  making  the  drain  communicating  with 
the  sewer.  That  section  enacts,  that,  "  if  any  house  or  Imilding,  whether  built  before 
or  after  the  commencement  of  this  act,  situate  within  any  such  parish  or  dis-[125]- 
trict,  be  found  not  to  be  drained  by  a  sufficient  drain  communicating  with  some 
sewer,  and  emptying  itself  into  the  same,  to  the  satisfaction  of  the  vestiy  or  board  of 
such  parish  or  district,  and  if  a  sewer  of  sufficient  size  bo  within  one  hundred  feet  of 
any  part  of  such  house  or  building,  on  a  lower  level  than  such  house  or  building,  it 
shall  be  lawful  for  the  vestry  or  board,  at  their  discretion,  by  notice  in  writing,  to 
require  the  owner  of  such  house  or  building  forthwith,  or  within  such  reasonable  time 
as  may  be  appointed  by  the  vestry  or  board,  to  construct  and  make  from  such  house 
or  building  into  any  such  sewer  a  covered  drain,  and  such  branches  thereto,  of  such 
materials,  of  such  size,  at  such  le\'el,  and  with  such  fall  as  shall  be  adequate  for  the 
drainage  of  such  house  or  building,  and  its  several  Hoors  or  stories,  and  also  of  its 
area.s,  water-closets,  privies,  and  otiiccs  (if  any),  and  for  conve\'ing  the  .soil,  drainage, 
and  wash  therefrom  into  the  said  sewer,  and  to  provide  fit  and  pi(>i)ci-  pa\ed  or 
impermeable  shjpcd  surfaces  for  conveying  surface  water  thereto,  and  fit  and  jjroper 
sinks,  and  tit  and  pioper  syphoned  or  otherwise  trapped  inlets  and  outlets  for  hindering 
stench  therefrom,  and  fit  and  proper  water  supply  and  wator-sui)plying  [lipes,  cisterns, 
and  apparatus  for  scouring  the  .same,  and  for  causing  the  .same  to  con\cy  auay  the 
soil,  and  fit  and  proper  .sand  trap.s,  expanding  inlets,  and  other  apparatus  for  hindering 
the  entry  of  improper  substances  therein,  and  all  other  such  fit  and  propei-  works  and 
arrangements  as  may  appear  to  the  A'cstry  or  board,  or  to  their  officers,  requisite  to 
secure  the  .safe  and  proper  working  of  the  said  drain,  and  to  prevent  the  .same  from 
obstructing  or  otliei'wisc  injuiing  or  impeding  the  action  of  the  sower  to  which  it 
leads  ;  and  it  shall  bo  lawful  for  the  .said  vestry  or  board  to  cause  the  said  works  to 
be  inspected  while  in  progress,  and  from  time  to  time  during  their  execution  to  oi-der 

(a)  The  points  marked  for  ai-gument  on  the  part  of  the  appellant,  were, — 
"That  he  wiis  entitled  to  deduct  the  expense  of  the  drainage  works  in  (piostion 
from  the  rent  duo  tu  the  defendant  ;  that  the  defendant  was  owner  of  the  premises 
within  tli(^  217th  and  250tli  sections  of  the  Melrojiolis  Local  Management  Act,  1855, 
18  &  I'J  Vict.  c.  120  ;  and  that  tlie  exponso  of  the  drainage  works  in  ([uestion  was  not 
such  a  levy,  rate,  assessment,  tax,  charge,  imposition,  I'ontribution,  burthen,  duty,  or 
service,  as  the  ])laintifi"  by  his  covenant  was  boinid  to  ])ay,  bear,  or  dischaige." 
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such  reasonable  alterations  therein,  :id-[126]  ditions  thereto,  and  abandonment  of  part 
or  parts  thereof,  as  may  to  the  ^■estry  or  board  or  their  officers  appear,  on  the  fuller 
knowledge  afforded  by  the  opening  of  the  ground,  requisite  to  secure  the  complete 
and  perfect  working  of  such  woi'ks ;  and,  if  the  owner  of  such  house  or  building 
neglect  or  refuse,  during  twent3'-eight  days  after  the  said  notice  has  been  delivered 
to  such  owner,  or  left  at  such  house  or  building,  to  begin  to  construct  such  drain  and 
other  works  aforesaid,  or  any  of  them,  or  thereafter  fail  to  carry  them  on  and  complete 
them  with  all  reasonable  despatch,  it  shall  be  lawful  for  the  vestry  or  board  to  cause 
the  same  to  be  constructed  and  made,  and  to  recover  the  expenses  to  be  incurred 
theieby  from  the  owner  in  the  manner  hereinafter  provided."  The  mode  of  recovering 
the  expenses  is  pointed  out  by  s.  217,  viz.  by  distress  on  the  occupier,  to  be  reimbunsed 
out  of  the  rent.  In  the  absence  of  any  special  provision,  the  owner  would  be  the 
person  liable  to  pay.  And,  suppose  the  owner  here  had  paid  the  money,  he  would 
have  had  no  claim  over  against  any  other  person.  Then  comes  s.  219,  which  provides 
that  "  nothing  in  the  act  contained  shall  be  taken  to  aft'ect  any  contract  made  or  to 
be  made  between  any  owner  and  occupier  of  any  house,  building,  or  other  property 
whereof  it  is  or  may  be  agreed  that  the  occupier  shall  pay  and  discharge  all  rates, 
dues,  and  sums  of  money  payable  in  respect  of  such  house,  building,  or  other  property, 
or  to  affect  any  contract  whatsoevei'  between  landlord  and  tenant."  That  probably 
was  a  provision  that  was  hardly  necessary.  We  must  see  what  was  the  bargain 
between  the  parties  It  is  clear  that  this  is  not  a  burthen  which  the  act  of  parlia- 
ment throws  upon  the  ground-landlord.  Prima  facie,  therefore,  it  is  imposed  upon 
the  defendant,  as  being  the  owner  of  the  rack-rent.  [Cresswell,  J.  This  would  be 
a  charge  which  the  defendant  would  have  been  bound  to  pay  if  the  premises  were  not 
let.  Has  not  the  plaintiff'  [127]  covenanted  to  do  all  (with  the  exception  mentioned 
in  the  underlease)  that  the  defendant  had  covenanted  to  do  ^  It  is  rather  a  covenant 
of  indemnity,  than  a  covenant  to  do  all  acts  which  the  covenantee  had  undertaken  to 
do.  This  is  not  a  rate  or  an  assessment,  or  a  charge  or  parochial  levy  or  service. 
[Cockburn,  C.  J.  Is  it  not  a  duty!  Crowdei-,  J.  Or  a  burthen  ?J  It  is  not  one  of 
those  periodical  or  occasional  duties,  assessments,  or  burthens  which  the  covenant 
contemplated  :  it  is  a  claim  for  a  specific  sum  of  money,  wholly  distinct  from  the 
sewer-rate.  It  is  a  payment  iti  respect  of  an  improvement  to  the  premises.  [Cress- 
well,  J.  But  for  the  217th  section,  the  tenant  could  not  deduct  the  money  at  all. 
Then,  s.  219  declares  that  nothing  in  the  act  contained  shall  affect  any  contract  by  the 
occupier  to  pay  and  discharge  all  rates,  dues,  and  sums  of  money  payable  in  respect 
of  the  property.  Has  the  plaintiff'  co\enanted  to  pay  all  rates,  dues,  and  sums  of 
monev  pavable  in  respect  of  the  property?]  But  for  s.  217,  the  occupier  could  not 
be  called  upon  to  pay  in  the  first  instance.  Clauses  of  this  sort  are  to  be  construed 
ejusdem  generis.  In  Southall  \.  Lmdhdtcr,  3  T.  K.  458,  a  lessee  for  twenty -one  years 
at  a  peppercorn  rent  for  the  first  half  year,  and  a  rack-rent  for  the  rest  of  the  terra, 
who  by  agreement  was  to  put  the  premises  in  repair,  and  who  covenanted  to  pay  the 
land-tax  and  all  other  taxes,  rates,  assessments,  and  impositions,  having  assigned  his 
term  for  a  small  sum  in  gross,  was  held  not  to  be  liable  to  pay  the  expense  of  a  party- 
wall,  either  by  the  provisions  of  the  statute  1-t  G.  3,  c.  78,  s.  41,  or  the  covenant;  the 
charge  in  such  case  must  be  borne  by  the  original  landlord.  Lord  Kenyon  there  says  : 
"  The  covenant  to  pay  the  land-tax  and  all  other  taxes,  rates,  assessments,  and  imposi- 
tions, only  extends  to  the  land-tax  and  other  taxes  ejusdem  generis :  but  this  is  not 
a  tax."  So,  in  Beanhnore  v.  Fox,  S  T.  K.  214,  it  was  held  that  the  lessor  of  a  house 
at  rack-rent  [128]  (there  being  no  other  person  entitled  to  any  kind  of  rent)  was 
liable  to  contribute  to  the  expenses  of  a  party-wall  under  the  14  G.  3,  c.  78,  though 
the  lessee  had  impro\ed  the  house  demised.  In  Bairetf  v.  The  Duke  of  Bedford, 
8  T.  R.  602,  there  were  clear  and  unambiguous  words  casting  the  burthen  upon  the 
tenant.  Jl^iUer  v.  Andrews,  3  M.  it  '\V.  312,  and  Paiine  v.  Burridf/e,  12  M.  &  SV.  727, 
which  will  proliably  be  relied  on  by  the  defendant,  are  distinguishable,  inasmuch  as 
there  the  payments  were  made  in  respect  of  a  charge  affecting  a  whole  district. 

Montagu  Chambers,  Q.  C.  (with  whom  was  J.  Brown),  contra  (a).     The  payment 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 
"That  the  plaintiff  was  not  entitled  to  deduct  the  expense  of  the  drainage  works 
in  question  from  the  rent  due  to  the  defendant ;  that,  by  the  covenants  in  the  luider- 
lease  to  the  plaintitf,  he  was  bound  to  bear  and  pay  the  expense  of  the  said  drainage 
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ill  question  was  properly  chargeable  on  the  tenant,  and  nut  npon  the  lan(lk)r(l.  It  is 
impossible  to  conceive  a  covenant  in  terms  more  strong  to  shew  that  it  was  inteniled 
that  the  landlord  should  be  relieved  from  every  burthen  or  duty  which  might  be 
imposed  upon  the  premises  or  upon  the  land.  The  tenant  covenants  to  pay  not  only 
all  ta.xcs  which  are  usually  called  tenants'  taxes,  but  also  all  those  burthens  that 
usually  fall  upon  the  landloid.  The  words  are, — "And  shall  and  will  in  like  manner 
pay,  bear,  and  discharge  all  such  parliamentary,  parochial,  and  county,  district,  and 
occjisional  levies,  rates,  assessments,  tiixes,  charges,  impositions,  contributions, 
burthens,  duties,  and  services  whatsoever,  as  during  the  said  term  shall  [129]  be 
taxed,  assessed,  or  imposed  upon  or  in  respect  of  the  said  premises  hereby  demised." 
This  clearly  is  a  burthen  imposed  upon  or  in  respect  of  the  premises, — a  duty  that 
arises  in  respect  of  them,  from  which  it  clearly  was  intended  that  the  landlord  should 
be  relie\'cd.  Smdhall  v.  Lcadbelter  and  Bmrdmore  v.  Fox,  are  altogether  iiiapplical)le. 
In  the  former,  the  contention  was  whether  or  not  there  Wiis  an  improved  rent  acquired 
by  the  lessor ;  and  it  ^vas  held  that  there  was  not.  Lord  Keiivon  said :  "  The 
improved  rent  mentioned  in  this  act  of  parliament  stands  contradistinguished  from 
some  other  rent ;  but  here  no  other  rent  was  reserved  but  that  at  the  granting  of  the 
lease.  But  it  is  said  that  the  lessee  received  from  the  assignee  a  sum  in  gross  as  the 
consideiation  for  the  purchase,  which  is  equivalent  to  an  improved  rent.  If,  indeed, 
a  large  sum  were  paid  to  [for]  the  purchase  of  a  lease,  though  no  improved  rent  were 
reserved  to  the  original  lessee,  1  think  he  would  be  liable  to  pay  this  expense  within 
the  act  of  parliament.  But  that  is  not  the  present  ease  ;  for,  when  Winter  granted 
this  lease,  he  reserved  the  best  rent  which  could  be  procured  for  it  at  that  time,  since 
this  rent  exceeds  the  rent  formerly  reserved  by  101.  per  annum  and  the  whole  of  the 
land-tax  ;  and  the  case  ought  not  to  be  varied  by  the  circumstiince  of  the  estate's 
gradually  increasing  in  a  small  degree."  If  the  intention  of  the  parties  at  the  time  of 
entering  into  the  contract  is  to  be  looked  at,  can  there  be  a  doulat  as  to  what  these 
parties  meant  in  1846  I  Waller  v.  Amlreios,  3  M.  &  W.  312,  and  Payne  v.  Burrulgu, 
\i  M.  &  W.  727,  are  precisely  in  point.  In  the  former,  by  a  memorandum  of  agree- 
ment, certain  marsh  lands  were  demised  by  the  plaintifl'  to  the  defendant,  subject  to 
a  condition  that  the  defendant  should  pay  all  outgoings  whatsoever,  rates,  taxes, 
scots,  &c.,  whether  parochial  or  parliamentary,  which  then  were  or  should  thereafter 
be  chaig-[130]-ed  oi-  chargeable  upon  or  on  account  of  the  said  marsh  lands  (the  then 
present  land-tax  only  excepted) :  and  it  was  held,  that  an  extraordinary  as.sessment 
made  by  commissioners  of  sewers  upon  the  lands,  for  a  work  of  permanent  benefit  to 
the  land,  was  within  the  meaning  of  the  agreement.  Parke,  B.,  says :  "  The  first 
(Question  in  this  case  was,  whether  a  sewer's  rate  on  the  landlord,  in  respect  of  the 
peimanent  improvement  of  the  land  by  a  new  sluice,  falls  within  the  terms  of  the 
agreement.  We  think  it  does  ;  foi',  tiiough  the  authority  of  Lord  Holt  raises  a  doubt 
whether  this  could  be  properly  considered  as  a  parliamentiu-y  tax,  and  therefore,  if 
the  words  '  parliamentary  taxes '  only  had  been  mentioned,  it  might  have  been 
(luestionable  whether  the  sewer's  rate  was  included,  yet,  when  such  very  extensis'e 
words  as  those  in  the  agreement  ai'e  used,  that  is  'all  outgoings,  rates,  and  scots,' 
which  last  word  is  commonly  applied  to  sewer's  rates  on  marsh  lands,  wo  think  that 
the  sewer's  rate  is  included.  It  is  a  'scot,'  and  would  be  (-oniprised  in  the  terms  'all 
parliamentary  scots,  though  not  perhaps  properly  and  technically  .so,  as  not  being 
iniposeil  directly  by  parliament,  but  by  commissioners  deriving  their  authorities 
inider  an  act  of  parliament."  So,  in  J'ai/ne  v.  Uurridije,  where,  by  a  Icjcal  act,  the 
commi.ssioners  a[)])oiiitcd  thereby  were  authorised  to  pave  and  Hag  footways,  and  the 
costs  theieof  were  to  Ije  paid  li}'  the  tenants  or  occupiers  of  the  htinses  next  adjoining  ; 
in  default  whereof  they  wei-e  to  be  recovered  by  distress:  another  clause  impowered 
the  tenant  to  deduct  the  costs  so  paid  by  him  out  of  his  rent:  and  it  was  held  that 
this  charge  was  within  the  terms  of  a  covenant  in  a  lease  subsequently  made,  whereby 
the  tenant  covenanted  to  pay  all  taxes,  rates,  duties,  levies,  assessments,  and  pay- 
ments whatever,  which  were,  or  din-ing  the  term  might  be,  rated,  levied,  assessed,  or 
imposed  on  the  premises.     [Cresswell,  •'.     The  way  in  which  it  was  [131]  sought  to 

works  himself ;  and  that  the  said  expenses  were  a  charge,  duty,  or  imposition  imposed 
by  authoi'ity  of  parliament  upon  or  in  respect  of  the  demised  piemises  withiir  the 
meaning  of  tiie  le.isc  of  the  27th  of  Xovcml)er,  ISii),  and  thoreforo  within  the 
covenant  which  the  plaintiti' took  on  himself  by  the  UMilerleaso." 

C.  P.  XVI 1 1.— 12* 
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distinguish  those  cases  was,  hy  saying  that  this  is  not  an  apportionment  or  siihdivision 
of  a  charge  imposed  upon  a  district,  lint  a  specific  sum  charged  for  the  improvement 
of  a  single  house.]  It  is  not  the  less  on  that  account  a  parliamentar\f  or  district  tax. 
In  Hurst  V.  Hurd,  4  Exch.  571,  words  like  these  were  extended  as  well  to  a  landlord's 
tax  as  to  a  tenant's.  There,  a  lessee  co\enanted  that  he  Mould  paj'  "  all  taxes,  charges, 
rates,  tithes,  or  rent^charge  in  lieu  of  tithe,  dues,  and  dues  whatsoever,  as  then  were 
or  should  at  any  time  thereafter  during  that  demise  be  taxed,  chai-ged,  assessed,  or 
imposed  upon  the  said  demised  premises  :  '  and  it  was  held  that  the  co\'eiiant  was  not 
confined  to  rates  payable  by  the  landlord,  but  meant  all  rates  then  imposed  on  the 
lessee  in  respect  of  his  occupation,  and  all  future  rates  which  might  be  imposed  on 
the  land  itself.  This  is  an  improvement  of  which  the  tenant  has  all  the  benefit.  The 
landlord  has  only  a  reversion  of  three  days  reserved  to  him. 

Milward,  in  reply.  This  is  not  a  payment  of  money  in  respect  of  an  assessment 
or  charge  upon  the  demised  premises  :  it  is  a  mere  substitution  for  the  obligation  to 
do  certain  specific  work,  which  the  act  of  parliament  in  the  first  instance  imposes  on 
the  owner.  The  burthen  of  shewing  that  it  comes  within  the  covenant  rests  upon  the 
defendant. 

CoCKBURN,  C.  J.  I  am  of  opinion  that  the  decision  of  the  county-court  judge 
was  right,  and  that  this  appeal  must  be  dismissed.  The  73rd  section  of  tlie  Metropolis 
Local  Management  Act,  liS55,  enables  the  district  board  of  works  to  order  works  of 
the  description  of  that  in  question  to  be  done  by  "  the  owner  "  of  the  premises,  and 
provides,  that,  in  case  he  shall  neglect  or  refuse  to  do  it,  the  district  board  may  cause 
the  same  to  [132]  be  done,  and  may  recover  the  expenses  thereby'  incurred  from  the 
owner,  in  manner  thereinafter  provided.  But,  as  the  premises  are  not  always  in  the 
occupation  of  the  owner,  there  is  a  provision  in  s.  217  enabling  the  district  board  to 
enforce  payment  from  the  occupier,  who  may  indemnify  himself  l)y  deducting  all 
moneys  so  paid  by  him  from  the  rent  from  time  to  time  becoming  due  in  respect  of 
the  premises.  And  liy  another  section  (s.  219)  it  is  provided  that  nothing  therein 
contained  shall  be  taken  to  affect  any  contract  made  or  to  be  made  between  any  owner 
and  occupier  of  any  house,  building,  or  other  property  whereby  it  is  or  may  be  agreed 
that  the  occupier  shall  pay  and  discharge  all  rates,  dues,  and  sums  of  money  payable  in 
respect  of  such  house,  building,  or  other  property,  or  to  affect  any  contract  whatever 
between  landlord  and  tenant.  Piimii  facie,  therefore,  this  is  a  charge  upon  the  owner, 
— the  person  entitled  to  the  rack-rent, — but  pa^'able  by  the  occupier.  The  lease  under 
which  Seager  holds  the  premises  contains  an  ex]3ress  covenant  on  the  lessee's  part  to 
"  pay,  bear,  and  discharge  all  such  parliamentary,  parochial,  and  county,  district,  and 
occasional  levies,  rates,  assessments,  taxes,  charges,  impositions,  contributions,  burthens, 
duties,  and  services  whatsoever  as  during  the  said  term  should  be  taxed,  assessed,  or 
imposed  upon  or  in  respect  of  the  said  premises  thereby  demised,  or  any  part  thereof." 
That  covenant  is  incorporated  in  the  underlease  granted  in  1846  by  Seager  to  Sweet, 
the  latter  covenanting,  amongst  other  things,  "  that  the  several  covenants,  conditions, 
and  agreements  contained  in  the  above-recited  indenture  of  lease  on  the  lessee's  part 
to  be  performed  and  observed  (except  the  co\enant  to  pay  the  rent  thereby  reserved, 
and  the  covenant  to  keep  the  said  premises  insured  from  fire)  should,  during  the  con- 
tinuance of  that  demise,  be  performed  and  observed  by  the  lessee  (Sweet),  his 
executors,  administratoi's,  or  assigns."  The  [133]  question  is,  whether  this  charge 
comes  within  the  ver_y  lai-ge  and  comprehensive  words  of  the  covenant.  It  clearly 
was  the  intention  of  the  original  landlord,  and  also  of  Seager,  that  the  tenant  should 
beai'  the  landlord  harmless  against  all  charges  of  a  general  local  character  imposed 
upon  or  in  respect  of  the  piemises.  The  words  used  are  \'ery  large,  and  quite  large 
enough,  in  my  opinion,  to  include  the  duty  or  imposition  in  question.  As  to  the 
supposed  distinction  between  ordinary  rates  and  occasional  particular  assessments  for 
permanent  improvements,  it  is  to  be  obser\'ed  that  the  same  suggestion  was  made  in 
Payne  v.  Burridge,  12  M.  it  W.  727,  and  the  court  of  Exchequer  held,  that,  although 
the  charge  was  in  respect  of  a  permanent  improvement  to  the  premises,  it  fell  within 
the  terms  of  a  covenant  in  a  lease  subsequently  made,  whereby  the  tenant  covenanted 
to  liear  and  pay  all  ta.xes,  rates,  duties,  le\'ies,  assessments  and  payments  whatsoever 
which  were,  or  during  the  term  might  be,  rated,  levied,  assessed,  or  imposed  on  the 
premises, — words  even  less  comprehensive  than  those  of  the  covenant  in  the  present 
case. 

Cresswell,  J.     I  entirely  agree  with  my  Lord  in  thinking  that  the  decision  of 
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the  judge  of  the  county-foiirt  was  right.  Some  taxes  are  properly  ealled  landlord.s' 
taxes.  But  1  think  it  is  inipo.ssil)le  to  rearl  the  covenant  which  is  incorporated  by 
reference  into  the  lease  under  which  the  appellant  holds  the  premises,  without  seeing 
that  it  was  the  intention  of  the  parties  lliat  the  lcs.sor  should  receive  a  certain  sum 
wholl}'  independent  of  any  ta.xes  or  assessments  of  .•my  description  or  upon  any 
account.  It  seems  to  me  that  the  arguments  urged  on  behalf  of  the  appellant  are 
completely  answered  by  the  case  of  Vaijne  v.  Burridge. 

Crowdek,  J.  1  am  of  the  same  opinion.  The  cove-[134]-nant  in  question  is  in 
the  most  general  and  comprehensive  terms,  and  clearly  embraces  this  charge.  The 
case  of  Pdijm-  v.  Hunidiic  is  conclusive  so  fai'  as  regards  the  argument  as  to  permanent 
impiovemcnts 

\\'ii,Lii:s,  .1.  I  aho  think,  for  the  reasons  assigned,  that  this  appeal  must  be  dis- 
missed, and,  1  a])prehon(l,  dismissed  with  costs. 

Appeal  dismissed,  with  costs. 

Gii.KisoN  AND  Anotiiek  V.  MiiJDLKTON  AND  OxHEKH.     April  23rd,  1857. 

[S.  C.  26  L.  J.  C.  r.  209.  Dissented  from,  Kirclmer  v.  Vnim,  1859,  12  Moo.  F.  G. 
361.  Referred  to,  /%«  v.  (Mliford,  1^78-79,  3  C.  P.  D.  415;  4  C.  P.  D.  182; 
IVehnir  v.  Dene  Steam  Shijipine/  (Jompany,  [190.5]  2  K.  B.  98.] 

By  a  memorandum  of  charter,  made  at  Liverpool,  it  was  agreed  that  the  ship  should 
load  a  cargo  there,  and  proceed  to  China,  and  there  deliver  the  same  agreeably  to 
bills  of  lading,  and  after-wards  load  a  full  cargo  of  tea  or  other  lawful  merchandize 
for  Liverpool  or  Lontlon,  and  deliver  the  same  to  the  chaiterers  or  their  as.signs, 
they  paying  freight  for  the  same  at  the  rate  of  71.  10s.  per  ton  of  50  cubic  feet  for 
tea  delivered,  for  the  round  out  and  home  ;  other  goods,  if  shij)ped,  to  pay  in 
customary  proportion  :  in  consideration  whereof,  the  outward  cargo  to  be  carried 
freight-free  :  payment  to  become  due  and  to  Ije  made  as  follows, — 8001.  on  .sailing, 
by  charterers'  acceptance  at  thiee  months'  date,  and  the  balance  on  the  unloading 
and  delivery  of  the  cargo,  by  approved  bills  on  liOndon  at  two  months'  date,  or 
cash  :  "the  master  to  sign  bills  of  lading  at  such  rates  of  freight  as  niaj-  be  re(iuired 
by  the  agents  of  the  charterers,  without  pi'cjudice  to  this  charteiparty  ;  and  the 
owners  to  have  an  absolute  lien  upon  the  cargo  for  the  recovery  of  all  freight, 
dead-freight,  demurrage,  iVrc,  due  the  ship  under  this  charterparty." — By  another 
memoranduu),  indor.sed  on  the  above,  Singapore  was  substituted  for  China  :  and  it 
was  agreed,  that,  on  deliveiy  of  the  cargo  in  Singapore,  the  freighters'  agents  there 
shoidd  have  the  option  of  loading  the  ship  for  London  or  Jiiverpool,  or  for  China ; 
that,  in  the  event  of  the  vessel  I'cturning  fiom  Singapore,  the  freight  for  the  round 
should  1)0  .■i3751.  in  full ;  that,  shuuld  the  vessel  proceed  to  China,  the  freighters 
should  pay  an  additional  freight  of  30s.  jjer  ton  on  the  homeward  cargo  from  thence, 
for  the  piivilegc  of  carrying  intermediate  freight  fiom  Singapore  to  Chin.-i ;  and  an 
acceptance  at  three  months  for  !)00l.,  on  the  ship's  .sailing  from  Liverpool,  was 
substituted  for  8001. — The  ship  was  laden  by  the  charterers  chiefly  as  a  general 
ship;  but  they  shi|)])ed  on  their  own  account  goods  for  which  the  master  signed 
l)ills  of  lading  making  the  goods  dclivei'able  at  Singapore  to  M.  &  Co.,  or  assigns, 
paying  freight  as  per-  margin;  in  the  margin,  the  freight  (in  the  aggregate,  19()1. 
12s.)  was  declared  to  ije  "payable  in  Liverpt)ol  one  month  after  sailing  of  vessel, 
lost  or  not  lost. ' — The  vessel  .sailed  from  Liverpool  on  the  21st  of  February,  1856, 
and  the  charterers  gave  theii'  acceiitance  at  three  months  for  9001.,  which  became 
due  on  the  2.'!rd  of  May,  and  was  dishonoured  : — Held,  that  the  owncis  had  a  lien 
upon  the  goods  so  shipped  by  the  chaiterers,  for  the  amount  of  the  bill  of  lading 
freight,  as  against  the  consignees  (M.  it  Co.),  who  had  advanced  money  to  the 
consignors  upon  the  shipment;  but  not  for  the  9001. 

The  following  case  was  stilted  for  the  opinion  of  this  couit,  witiiout  pU-aclings,  by 
consent  of  the  parties,  and  by  judge's  order. 

[135]  The  plaintitl's  are  shi|)owners,  and  arc  the  owners  of  the  ship  "■lames 
Scott,"  of  Port  (Uasgow. 

'l"he  def(Midants  are  merchants  in  Singapore,  where  they  carry  on  bu.-^incss  under 
the  lirm  of  Middlctoii  (t  Co  ;  and  they  have  also  a  house  in  Liverpool,  which  li'ades 
under  the  lirni  of  C.  S.  Middlctnu  iV  Son. 
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Oil  the  24th  of  December,  1855,  the  plaintiffs  chartered  the  "James  Scott"  to  the 
tirm  of  iSyers,  Walker,  &  >Syers,  merchants,  of  Liverpool,  for  a  voyage  from  Liverpool 
to  Hong  Ivoiig  or  Shanghai,  as  ordered  before  sailing,  and  to  return  to  Liverpool  or 
London,  at  certain  rates  of  freight  therein  mentioned. 

The  following  is  a  copy  of  the  charterparty : — 

"Liverpool,  24th  Dec.  1855. 

"It  is  this  day  mutually  agreed  between  Messrs.  Newall,  Burt,  &  Co.,  agents  for 
owners  of  the  good  ship  or  ve.s.sel  called  the  'James  Scott,'  Al  12,  and  newly 
coppered,  of,  &c.,  of  the  burthen  of  340  tons  register  measurement  or  thereabouts, 
whereof  is  master,  now  in  Li\erpool,  and  Messrs.  Syers,  Walker,  &  Syers,  of 

Liverpool,  merchants,  that  the  said  ship,  being  tight,  staunch,  and  strong,  and  every 
way  fitted  for  the  voyage,  shall  with  all  coin'enient  speed  load  in  Prince's  or  Saltr 
house  Dock  a  full  and  complete  cargo  of  lawful  merchandize,  not  exceeding  400  tons 
ill  weight,  and  therewith  proceed  to  Hong  Kong  or  Shanghai,  as  ordered  before 
.sailing,  or  so  near  thereunto  as  she  may  safely  get,  and  there  deliver  the  same 
agreeably  to  bills  of  lading ;  after  which,  she  shall  load  there,  or,  if  required,  proceed 
to  one  other  .safe  port  in  China,  and  there  load  in  the  usual  and  customary  manner 
from  the  agents  of  the  said  charterers  a  full  and  complete  cargo  of  tea  or  other  lawful 
merchandize, — the  cargoes  being  brought  and  taken  from  alongside  the  vessel  at 
charterers'  risk  and  expense  :  ship  is  to  have  liberty  to  put  on  board  80  tons  kentledge, 
copper-dross,  or  other  equally  dead  weight,  and  to  retain  [136]  it  on  board  during 
the  voyage,  which  the  .said  merchants  bind  themselves  to  ship, — not  exceeding  what  she 
can  reasonablv  stow  and  carry  over  and  above  her  tackle,  apparel,  provisions,  and  furni- 
ture, and,  being  so  loaded,  shall  therewith  proceed  to  Liverpool  or  Loi>don,  as  ordered 
on  signing  bills  of  lading  abroad,  or  so  near  thereunto  as  she  may  safely  get,  and  there 
deliver  the  same  in  the  usual  and  customary  manner  to  the  said  charterers  or  their 
assigns,  they  paying  freight  for  the  same  at  the  rate  of  71.  10s.  sterling  per  ton  of  50 
cubic  feet  for  tea  delivered,  for  the  round  out  and  home  :  a  reduction  of  5s.  per  ton 
to  be  made  if  ship  be  discharged  and  loaded  at  Hong  Kong :  other  goods,  if  shipped, 
to  pay  in  customary  proportion  :  in  consideration  whereof,  the  outward  cargo  to  be 
carried  freight  free:  payment  whereof  to  become  due  and  to  be  made  as  follows, — 
8001.  on  sailing,  by  charterers'  acceptance  at  three  months'  date  ;  what  money  the 
master  may  require  for  the  ordinary  disbursements  of  the  vessel  at  her  poi't  of  discharge 
and  loading  abroad,  free  of  interest,  paying  2A  per  cent,  commission,  subject  to  insur- 
ance, at  the  current  rate  of  exchange  ;  and  the  balance  on  the  unloading  and  right 
delivery  of  the  cargo  b}'  good  and  approved  bills  on  London  at  two  mcmths  date,  or 
cash  equal  thereto.  Thirty  running  days  (Sundays  excepted)  are  to  be  allowed  the 
said  merchant,  if  the  ship  is  not  .sooner  dispatched,  for  loading,  in  Liverpool,  and 
foity-ti\e  like  days  for  all  purposes  abroad,  and  ten  days  on  demurrage  over  and  abo^'e 
the  said  laying  days  and  time  herein  stated  at  101.  sterling  per  day,  paying  day  by 
day  as  the  .same  shall  become  due.  The  time  occupied  in  changing  ports  not  to  count 
as  laying  days.  Should  it  be  necessary  for  the  vessel  to  take  in  dunnage  or  ballast, 
the  same  to  be  pro%'ided  by  the  owners.  The  master  to  sign  bills  of  lading  at  such 
i-ates  of  freight  as  may  be  required  by  the  agents  of  the  charterers,  without  preju- 
[137]-dice  to  this  charterparty  ;  and  the  owners  to  have  an  absolute  lien  upon  the 
cargo  for  the  recovery  of  all  freight,  dead  freight,  demurrage,  &c.,  due  the  ship  under 
this  charterparty.  The  act  of  God,  the  Queen's  enemies,  fire,  strike  of  pitmen,  and 
all  other  dangers  and  accidents  of  the  seas,  rivers,  and  na\'igation,  of  what  nature  and 
kinil  soever  tliroughout  this  voyage  being  excepted.  It  is  agreed  that  the  charterers 
are  to  ha\'e  the  option  of  naming  the  lumpers  and  ste\'edores  who  are  to  take  in  and 
stow  the  outward  cargo ;  and  the  ship  is  to  paj^  the  charterers  for  so  doing  one 
.shilling  per  ton  ;  but  it  is  expressly  agreed  that  the  cargo  shall  be  stowed  under  the 
direction  of  the  master,  and  the  owners  of  the  vessel  responsible  for  improper  stowage. 

"  The  vessel  to  be  consigned  to  the  charterers'  agents  abroad,  free  of  commission. 

"On  the  return  of  the  ship  to  Liverpool,  she  shall  be  addressed  to  Newall,  Burt, 
&  Co.,  brokers,  or  to  their  agents  at  any  other  port  of  discharge.  Penalty  for  non- 
performance of  this  agreement,  the  estimated  amount  of  freight. 

"  For  the  Owners, 

"  Newall,  Bi'rt,  &  Co. 

"  Syers,  Walker,  &  Syers." 
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It  Wiis  afterwards  agreed  between  the  plaintitl's  and  Messrs.  Syers,  Walker,  &  Co., 
that  the  destination  of  the  vessel  should  be  ehanged  to  Singapore,  and  thence  either 
home  or  by  way  of  China :  and  the  following  indorsement  was  thereupon  made  upon 
the  ohartcrparty  : — 

"Liverpool,  7th  Feb.  1S.5G. 

"  It  is  this  day  mutually  agreed  that  the  following  alterations  shall  be  niaile  in 
the  within  ehai-ter,  vi/.  that  freighters  shall  load  the  '.lame.s  Scott'  foi-  Siuga])ore,  in 
lieu  of  China. 

"That,  on  delivery  of  cai-go  in  Singapore,  the  freighters'  agents  there  shall  have 
the  option  of  loading  the  [138]  vessel  for  London  or  Liverpool,  or  for'  Hong  Kong  or 
Shanghai.  In  the  event  of  the  vessel  returning  from  Singapore,  the  freight  for  the 
round  to  be  .3.37-")l.  in  full.  The  ballast  to  be  diseharged  in  Singapore,  freighters 
agreeing  to  pay  any  loss  or  expense  on  .said  ballast. 

"Should  the  ve.ssel  proceed  to  China,  the  freighters  to  pay  an  additional  freight 
of  30s.  per  ton  on  homeward  caigo  from  thence,  for  the  privilege  of  carrying  inter- 
mefliate  freight  from  Sing.'iporc  to  China.  The  terms  of  payment  to  be  altered  as 
follows, — 9001.  instead  of  SQol.  to  be  paid  on  sailing  hence,  by  charterers'  acceptance 
at  three  months  date. 

"Should  the  vessel  load  from  Singapore  to  China,  the  sum  of  7.501.  to  be  paid  to 
the  captain  there,  and  in  China  say  the  amount  of  freight  payable  in  Singapore  by 
bills  of  lading  to  be  received  by  the  captain,  and  the  balance  on  delivery  of  cargo  in 
China,  both  at  current  rate  of  exchange. 

"The  freighters  to  be  allowed  seventy  running  days  for  loading  here  and  dis- 
charging and  loading  in  Singapore,  if  the  vessel  return  direct,  and  ninety-six  running 
days  for  all  purposes  of  loading  and  discharging  here  and  abroad  if  she  proceeds  to 
China.  The  vessel  to  retain  hei'  ballast  on  board  if  she  proceeds  to  China  ;  and  the 
homeward  cargo  thence  to  consist  entirely  of  measurement. 

"  All  other  terms  and  conditions  of  the  within  charter  to  remain  in  force. 

"  Newall,  Burt,  &  Co. 
"  Syers,  Walker,  &  Syers." 

The  vessel  was  laden  by  Messrs.  Syers,  Walker,  &  Syers,  chiefly  as  a  general  ship, 
but  they  shipped  on  board  of  her,  on  their  own  account, — 325  barrels  of  ale  and 
porter,  100  ditto  pitch,  25  ditto  tar,  and  120  bales  merchandize,  which  goods  they 
consigned  to  the  defend-[139]-;uits'  house  at  Singapore  for  sale  on  their  (Syers, 
Walker,  &  Syers's)  account. 

The  master  of  the  vessel  signed  bills  of  lading  for  these  goods  as  follows : — 

"  Shipped  in  good  order  and  well  conditioned,  by 
Syers,  Walker,  iV;  Syers,  in  and  upon  the  good  ship 
'James  Scott,'  whereof  is  master  for  this  present 
voyage  Putt,  and  now  riding  at  anchor  in  the  ])ort  of 
Liverpool,  and  bound  for  Singapore, — 

" 'I'wo  hundred  and  iifty  barrels  bottled  ale, 

'Seventy-live  barrels  bottled  ])oi-ter,  being  marked 
and  numbered  as  in  the  mar'gin,  and  are  to  be  deliver'cd 
iir  the  like  good  oi'der'  atrd  well-conditioned  at  the 
afor'esaid  port  of  Siirgapore,  the  act  of  Uod,  the 
(Queen's  enemies,  fire,  and  all  aird  every  other  dairgers 
and  accidents  of  the  seas,  river's,  arrd  rravigation,  of 
whatever'  rratur'c  or'  kind  soever  excepted,  save  risk  of 
boats  .so  far  as  ships  are  liable  thereto,  rrnto  Messi'S. 
Middletorr  &  Co.,  or  their  assigrrs,  payirrg  fr'eight  for 
the  said  goods  her-e  as  per  mar-gin  :  5  per'  cerrt 
primage,  and  aver'age  accirstomed. 

"  In  witness  whereof,  the  nrastcr'  or  ])irr'ser'  of  the 
said  ship  h.'ith  aflir'med  to  three  l)ills  of  lading,  all  of 
this  tenor-  and  date,  the  orre  of  which  bills  being 
accomplished,  the  other's  to  st.'irrd  void.  Hated  in 
Liverpool,  Isth  l''elii-uar'\'   \f<'>(\. 

"  Frank  I'utt." 
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"  Not  accourrtable  for  leak- 
age or  breakage,  except  from 
imj)r-oper'  stowage. 

"Freight  payable  in  i,iver- 
pool  one  morrth  after'  sailing 
of  vessel,  lost  or'  rrot  lost. 

"  Weight  and  contents  inr- 
krrowrr. 
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There  were  two  other  bills  of  lading  of  the  same  date,  and  in  similar  terms, — one 
for  120  bales  merchandize,  and  the  other  for  100  barrels  coal  pitch,  and  25  barrels 
Stockholm  tar.  The  freight  mentioned  in  the  margin  of  [140]  the  former  is  651., 
14s.  10(1.,  and  in  the  margin  of  the  latter,  421.  3s.  7d. 

These  three  l)ills  of  lading,  with  invoices  of  the  goods  shipped,  were  handed  by 
Sycrs,  AValker,  &  Syers,  to  (J.  S.  Middleton  &  Son  on  the  20th  of  February,  1 856, 
who  thereupon  in  e.xiehange  for  the  same,  pursuant  to  previous  arrangement,  accepted 
Syers,  Walker,  &  Syers's  draft  for  21891.,  being  80  per  cent,  on  the  invoice  amount 
of  the  goods  so  shipped,  as  an  advance  on  the  consignment. 

This  draft  (which  was  dated  the  20th  of  February,  1856,  and  was  payaljle  four 
months  after  date,  and  was  duly  paid  at  maturity,)  was  accepted  by  C.  S.  Middleton 
&  Son  on  the  21st  of  February,  1856.  The  bills  of  lading  were  ti'aiismitted  by  C.  S. 
Middleton  it  Son  to  the  defendants,  Middleton  &  Co. 

The  invoice  amount  upon  which  80  per  cent,  was  advanced  by  the  defendants  as 
above  mentioned,  included  the  freight  mentioned  in  the  bills  of  lading. 

It  is  a  very  usual  practice  in  Liverpool  foi'  freights  reserved  under  bills  of  lading 
to  Singapore,  to  be  made  payable  in  Liverpool  one  month  after  the  ship's  .sailing. 

The  ve.ssel  sailed  from  Liverpool  for  Singapore  on  the  21st  of  February,  1856; 
and  thereupon,  in  conformity  with  the  terms  of  the  charterpaity,  the  plaintiffs  drew 
a  bill  of  exchange  upon  Syer.s,  Walker,  \:  Syers,  for  9001.  This  bill  (which  was 
dated  the  20th  of  February,  1856,  and  was  made  payable  three  months  after  date,) 
was  accepted  l)y  Syers,  Walker,  it  Syers  on  the  21st  of  February,  1856.  It  fell  due 
on  the  23rd  of  May,  1  856,  and  was  dishonoured  ;  and  it  is  still  in  the  plaintifTs'  hands 
wholly  unpaid.     Messi's.  Syers,  Walker,  &  Syers  stopped  payment  early  in  .A.pril,  1856. 

The  vessel  arrived  out  at  Singapore  on  the  13th  of  June,  1856  ;  and  the  master, 
having  received  advices  from  the  plaintiffs  of  the  stoppage  of  the  charterers,  and  that 
he  was  to  insist  upon  a  lien  upon  their  goods,  refused  to  [141]  deliver  the  goods  so 
shipped  by  them  as  aforesaid  to  the  defendants,  who  claimed  them  under  the  said 
bills  of  lading,  unless  they  paid  the  amount  of  the  said  bill  of  exchange  for  9001.  for 
which  the  plaintiffs  claimed  a  lien  on  the  goods. 

The  defendants  refused  to  acknowledge  the  lien,  and  claimed  delivery  of  the  goods 
under  the  bills  of  lading.  The  master  of  the  \-essel  thereupon  wrote  to  them  a  letter, 
of  which  the  following  is  a  copy  : — 

"Messrs.  Middleton  &  Co.  "Singapore,  17th  June,  1856. 

"Dear  Sirs, — With  reference  to  the  goods  shippeil  by  Messrs.  Syers,  Walker,  & 
Syers,  on  board  the  '  James  Scott,'  marked  and  numbered  as  under  noted,  and  on 
which  I  maintain  that  the  owners  of  that  vessel  have  a  lien  foi-  the  amount  of  freight 
due  on  a  voyage  from  Liverpool  to  this  port  as  per  charter  entered  into  with  the  said 
shippers,  I  regret  that  you  should  have  refused  to  grant  a  letter  submitting  the  dis- 
pute in  reference  to  the  said  lien  to  the  decision  l)y  law  or  otherwise  as  might  appear 
most  advantageous  to  our  respective  friends  in  England. 

"  Being  anxious  to  avoid  litigation  here,  I  would  now  propose  that  you  pay  over 
the  amount  in  dispute,  say  9001.,  to  any  third  party  which  we  may  mutually  agree 
upon,  to  be  by  them  held  until  it  is  decidetl  by  appeal  to  law  in  England  whether  the 
ship  is  justly  and  legally  entitled  to  the  .said  or  any  other  amount.  On  yoiu-  doing 
this  the  goods  will  he  at  once  delivered  up  to  you  ;  otherwise,  the  only  course  left 
open  to  me  is,  to  hold  them  until  the  claim  is  settled. 

"  An  early  reply  to  this  will  oblige  your  obedient  servant, 

"Frank  Pi'TT,  Master  of  the  bariiue 
'James  Scott.'" 

The  defendants  for  some  time  persisted  in  their  refusal  to  acknowledge  the  lien  in 
any  way  ;  Init  eventually  they  [142]  agreed  that  the  goods  should  be  delivered  with- 
out prejudice  to  the  lien  (if  any  did  exist,  which  they  denied) ;  and  they  gave  the 
master  a  letter,  of  which  the  following  is  a  copy  : — 

"To  Capt.  Frank  Putt,  of  the  barque  'James  Scott.' 

"Singapore,  21st  June,  1856. 

"  Sir, — In  consideration  of  your  delivering  to  us  the  following  goods  [setting  forth 
the  description,  marks,  and  numbers,]  shipped  to  us  by  Messrs.  Syers,  Walker,  & 
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Syei.s,  we  hereby  agree  that  your  doing  so  shall  not  prejudice  the  lien  which  you 
allege  the  owners  of  the  'James  .Scott'  have  on  such  goods,  but  which  we  deny  ;  and 
we  agree  that  the  question  of  lien  on  such  goods  shall  be  determined  between  the 
owners  of  the  '.James  Scott'  .and  our  house  in  Liverpool  according  as  the  law  of 
PjUgland  may  direct :  and  our  said  house  shall  pay  the  amount,  if  any,  for  which  the 
owners  are  legally  entitled  to  a  lion."  (Signed)         "  Midiii.ktons  &  Co." 

The  master,  on  receiving  this  letter,  delivered  the  good.s  to  the  defendants. 

The  charterers  failed  to  load  the  ship  home  ;  and  the  plaintiti's  in  consequence 
sustained  a  further  serious  loss  by  the  charterpai'ty. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintifts  had  a  lien  on 
the  before-mentioned  goods,  as  against  the  defendants,  for  the  said  sum  of  9001.  ;  or, 
if  they  had  no  lien  for  the  said  sum  of  9001.,  whether  they  had  a  lieu  for  the  freight 
mentioneil  in  the  .several  bills  of  lading,  making  together  the  sum  of  19G1,  12s.  If 
the  plaintiti's  had  a  lien  for  the  9001.,  judgment  is  to  be  entered  for  the  plaintiff's  for 
that  sum,  and  interest  from  the  ■23rd  of  May,  185G,  with  costs.  If  they  had  a  lien 
for  the  1961.  12s.  only,  judgment  is  to  be  entered  for  them  for  that  sum,  without 
costs.  But,  if  they  are  not  entitled  to  a  lien  either  for  the  9001.  or  for  the  [143] 
1961.  12s.,  then  judgment  is  to  be  entered  for  the  defendants,  with  costs. 

Mellish  (with  whom  was  Knowles,  Q.  C),  for  the  plaintiti's  (a).  The  question  is, 
whether  the  plaintiti's  had  a  lien  on  the  goods, — tirst,  as  against  .Syers  &  Co.  and  the 
shippers, — .secondly,  whether,  if  they  had,  the  defendants  could  be  in  a  better  po.sition. 
The  goods  in  respect  of  which  the  lien  is  claimed  was  outward  cargo,  shipped  at 
i.iveipool,  and  delivered  at  .Singapore.  No  specific  freight  was  payable  on  the  out- 
u'aici  \oyage  :  the  freight  wa.s  to  be  measured  by  the  home  voyage, — 71.  10s.  per  ton 
if  loaded  fiom  China ;  and,  if  from  .Singapore,  a  lump  sum  of  33751.  But,  in  any 
event,  the  voyage  was  to  terminate  at  Liverpool  or  London  :  and,  in  either  case,  9001. 
was  to  be  paid  on  account  of  the  freight,  by  bill  at  three  months,  on  the  .sailing  of  the 
vessel.  The  first  question  is,  whether,  the  bill  being  dishonoured,  the  owners  would 
have  a  lien  for  the  9001.  on  the  cargo  at  Singapore.  By  the  express  terms  of  the 
charterparty,  the  owners  are  to  have  "an  absolute  lien  upon  the  cargo," — not  distin- 
guishing Ijctween  outward  and  homeward  cargo, — "  for  the  recovery  of  all  freight, 
dead  freight,  demurrage,  &c.,  [144]  due  to  the  ship."  A\'hen  the  ship  arri\cd  at 
Singapore,  the  9001.  was  due  for  fieight,  and  was  unpaid.  Independently  of  that 
clause  in  the  charterparty,  the  owners  would  have  a  lien  :  but  th.it  clause  speeitically 
provides  for  it ;  ami  the  stipulation  that  the  outward  cargo  was  to  i)e  carried  freight 
free  makes  no  dilference.  Then,  assuming  that  the  plaintiti's  would  have  a  lien  as 
against  Syers  &  Co.,  do  the  defendants  stand  iti  any  better  position  in  this  respect ! 
The  charterparty  provides  that  the  master  shall  sign  bills  of  lading  at  such  rates  of 
freight  as  may  be  recpiired  by  the  agents  of  the  charterers,  without  prejudice  to  the 
charterparty.  It  never  could  have  been  intended,  that,  the  goods  being  shipped  by 
the  charterers,  the  freight  should  be  measured  by  the  bills  of  lading.  [Crcsswell,  .1. 
As  between  the  shippers  and  the  ship-owners,  no  doubt  the  freight  was  to  bo 
measured  by  the  charterpai'ty.]  The  defendants  are  not  the  buyers  of  the  goods,  or 
in  the  ordinary  sense  the  iniior.sees  of  the  bills  oi  lading.  They  aie  merel}'  employed 
l)j'  the  shippers  to  sell,  having  made  certain  advances  on  the  goods.  The  (piestion  is, 
whether,  under  these  circumstances,  the  eii'ect  of  the  bills  of  lading  is,  to  limit  the 
lien  to  the  fieight  mentioned  therein.  The  .luthoiities  are  strong  to  shew,  that, 
when;  goods  are  shipped  by  the  charterer,  the  owner's  lien  attaches  the  moment  the 
goods  are  shipped,  and  that  the  consignee  stands  in  no  bettei-  position  in  this  respect 

(a)  The  points  mai-ked  for  argument  on  the  part  of  the  plaintifl's,  were  as  follows  ; — 
" That,  aceoiding  to  the  true  construction  of  the  charterjjarty  set  out  in  the 
special  Ciuse,  the  plaintiffs  were  to  have  a  lien  on  all  goods  loaded  on  board  the  ship 
by  the  charteiers,  including  the  outward  car-go,  for  all  freight  which  might  have 
become  i)ayable  under  the  charterparty  at  the  time  such  goods  wi^va  to  be  delivered  ; 
.and  that,  the  goods  in  question  having  been  placed  on  board  the  ship  l)y  the  i-harterers, 
the  defendants,  who  claim  under  them,  ai'c!  subject  Id  the  .same  light  of  lien  as  the 
charterers;  or,  if  the  plaintitls  have  no  lien  for  the  full  fi'eighl  |)ayabl(!  under  the 
charter,  that  the  ]ilaintills  h.i\c  a  lien  on  the  goods  (o  the  extent  of  the  bill  .if  l.iding 
freight." 
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than  the  charterer.     Thus,  in  Small  v.  Moates,  9  Bingh.  574,  2  M.  &  Scott,  674,  a  lien 
on  the  lading  of  a  ship  having  been  expressly  reserved  to  the  owner  by  a  charterparty, 
— it  was  held  that  goods  which  the  charterer  purchased  and  put  on  board,  and  then 
transferred  with  a  stipulation  to  carry  them  to  their  destination  for  a  certain  amount 
of  freight,  were,  even  as  against  an  indorsee  of  the  bill  of  lading,  subject  not  only  to 
that  freight,  but  to  [145]  the  ship-owner's  lien  for  a  balance  due  to  him  under  the 
ehai'terparty,  whether  possession  of  the  ship  was  by  the  charterparty  completely  out 
of  the  ship-owner,  and  vested  in  the  charterer,  or  not.     Tindal,  C.  J.,  says:  "The 
rice  and  saltpetre  were  purchased  by  Wilkinson,  the  master  of  the  ship,  and  shipped 
bj'  him  as  dead  freight  on  his  own  account,  in  January,   1828.     From  the  moment 
these  articles  were  loaded  on  board,  the  lien  of  the  defendant  attached  upon  them  for 
the  freight  and  other  payments  due  to  him  under  the  express  contract  contained  in 
the  charterpaity.     If  the  master  had  sold  the  cargo  of  rice  and  saltpeti-e  to  a  third 
peison.  Tint  still  retained  it  in  his  possession  on  board  the  ship,  to  be  canied  to  London, 
it  is  difficult  to  state  the  principle  upon  which  this  lien,  once  vested  in  the  ship-owner, 
should  ha\'e  become  divested  from  him  by  such  sale.     Where  goods  are  put  on  board 
a  general  .ship  under  a  bill  of  lading,  and  the  owner  of  the  ship  has  by  the  charter- 
party  reserved  to  himself  a  lien  upon  the  goods  laden  on  board  the  ship  for  his  freight 
due  under  the  charterpaity,  he  has  such  lien  to  the  extent  of  the  fieight  due  for  these 
particular  goods  under  the  bill  of  lading,  whether  the  goods  remain  the  property  of 
the  same  person  during  the  voyage,  or  are  sold  lief  ore  delivery  to  a  stranger:  or,  in 
other  words,  the  extent  of  the  ship-owner's  lien  remains  unaltered,  whether  the  bill  of 
lading  is  indorsed  to  a  third  person  for  a  valuable  consideration,  or  the  goods  are 
deliverable  to  the  original  consignee.     And,  upon  the  same  principle,  it  would  seem 
to  follow,  that,  if  the  lading  of  the  ship  belongs  to  the  charterer,  and  such  lading  is 
subject  to  the  ship-owner's  lien  for  the  freight  reserved  by  the  chartei-party,  such 
lading,  if  it  be  sold  by  the  charterer  after  it  is  put  on  board,  would  pass  to  the 
purchaser,  subject  to  the  lien  which  the  ship-owner  had  before  the  sale."     [Cresswell,  J. 
Here,  the  ship-owners  wilfully  put  it  in  the  power  of  Syers  &  Co.  to  [146]  raise  money 
upon  the  faith  of  the  contivact  appearing  on  the  face  of  the  bills  of  lading.]     OhdManes 
V.  Allen,  12  C.  B   202,  is  al.so  a  strong  authority  in  favour  of  the  plaintiffs.     By  a 
charterparty  it  «as  stipulated  that  the  ship  should  proceed  to  Penang,  and  there  load 
a  full  and  complete  cargo  of  legal  merchandise  from  the  charterers'  factors,  and  proceed 
therewith  to  London,  and  there  deliver  the  same  on  being  paid  freight  "  a  lump  sum  of 
25001.  in  full  of  all  charges."     At  the  end  of  the  charterparty  was  the  following  clause, 
— "The  captain  to  sign  bills  of  lading  at  any  rate  of  freight,  without  prejudice  to  this 
charter.     In  the  event  of  a  less  freight,  the  bills  of  lading  of  part  of  the  cargo  to  be 
filled  up  for  loss,  if  any."     Under  this  charterparty,  the  charterers  shipped  at  Penang 
goods  of  their  own,  for  which  the  captain  signed  bills  of  lading  at  a  certain  specified 
rate  of  freight.     The  goods  so  shipped  were  consigned  for  sale  to  the  plaintiffs,  the 
correspondents  of  the  charterers  :n  London,  who  were  under  a  general  engagement  to 
honor  bills  drawn  upon  them  by  the  chai'terers,  upon  the  faith  of  consignments  to  be 
made  to  meet  them,  and  who  were  largely  in  advance  at  the  time  of  the  shipment  in 
question;  and  it  was  held  that  the  owners  had  a  lien  upon  the  goods  for  the  entire 
lump  freight.     Jervis,  C.  J.,  says:  "No  ordinary  shipper  would  have  put  goods  on 
boai'd  upon  such  a  charterparty  as  this.     The  charterers,  therefore,  say, — '  6i\'e  the 
master  authority  to  sign  bills  of  lading  at  a  specitied  rate  of  freight : '  to  which  the 
owners  assent,  provided  it  is  not  to  prejudice  their  rights  under  the  charterparty. 
The  master  accordingly  gives  bills  of  lading.     I  do  not  say  that  the  owners  might 
not  have  been  bound  to  deliver  the  goods  to  a  bona  fide  holder  for  value  of  the  bills 
of  lading,  upon  payment  of  the  freight  therein  mentioned.     But  here  the  plaintifl's  do 
not  stand  in  that  position  :  and  they  must  be  taken  to  have  been  cognisant  of  the 
[147]  limited  authoi'ity  of  the  master.     Upon  these  short  grounds,  I  am  of  opinion 
this  ease  is  to  be  determined  by  the  authority  of  Small  v.  Moates,  which  is  express 
upon  that  point,  and  pr-oceeded  upon  principles  which  are  precisely  applicable  to  the 
present  case."     And  Ci-esswell,  J.,  says:  "According  to  the  case  of  Small  v.  Monies, 
— in  which  I  entirely  concur, — it  is  ditficult  to  see  how  the  lien  which  the  owners 
cleai'ly  had  at  the  time  of  the  shipment  could  be  discharged."     No  case  has  yet  held, 
that,  where  the  charterer'  ])uts  goods  on  boai'd,  and  the  owner's  lien  has  attached,  his 
right  can  be  at  all  prejudiced  or  affected  by  the  stipulations  contained  in  the  bill  of 
lading.     [Cresswell,  J.     Compare  Small  v.  Moates  with  Faith  v.  The  East  hulia  Cam- 
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pany,  4  B.  &  Aid.  630,  and  (Jolmn  v.  Newberrij,  1  Clai-k  &  Fin.  283.  Tindal,  C.  J.  in 
the  former  ease,  seems  to  think  that  a  person  who  might  have  known  the  contents  of 
the  charterparty  is  in  the  same  position  as  one  who  does  know  them.]  At  all  events, 
the  owners  have  a  lien  for  the  amount  of  the  bill  of  lading  freight. 

Manisty,  eontra(rt).  The  plaintiffs  had  no  lien  for  cither  of  the  sums  claimed. 
As  to  the  bill  of  lading  freight,  the  facts  are  these  : — Syers,  Walker,  Si  Co.,  having 
by  the  terms  of  the  charterparty  a  right  to  carry  a  cai-go  outward  freight  free,  fo!' 
their  own  purposes  insert  a  nominal  fieight  in  the  l)ills  of  lading  (which  never  could 
he  demanded,  the  ship-owneis  hav-[148]-ing  no  right  to  it),  and  olitain  advances  from 
the  defendants  on  goods  and  freight.  [Willes,  .1.  All  that  appeared  to  you  was, 
that  Syers,  "Walker,  ife  Co.,  had  shipped  the  goods  upon  a  contract  to  pay  freight  in 
Liverpool  one  month  after  the  sailing  of  the  vessel.  Cresswell,  J.  Trusting  that 
Syers,  AValker,  &  Co.  would  perform  that  engagement,  the  defendants  advanced  money 
upon  the  shipment,  increased  by  the  value  of  the  freight.]  Nothing  but  the  9001. 
was  to  1)6  p.iid  by  the  shippers  until  the  vessel's  return.  [Cresswell,  J.  The  vessel 
was  to  go  to  Singapore  and  China  and  liack  to  Liverpool  or  London,  the  freight  to  be 
measured  at  so  nuich  per  ton  on  the  home  cargo,  and  9001.  of  that  freight  to  be  paid 
by  bill  at  three  months  from  the  sailing.  Although,  therefore,  the  amount  to  be 
ultimately  paid  for  freight  was  not  ascertainable  until  after  the  ship's  retuin,  a  poi'tion 
of  it  was  due  liefore.  If  the  goods  were  the  goods  of  the  charterers,  it  would  be 
difficult  for  them  under  the  terms  of  this  charterparty  to  contend  that  the  owners 
would  not  have  a  lien  upon  them  for  the  whole  charter  freight.  It  may  be  that  that 
lien  would  be  suspended  during  the  currency  of  the  bill,  but  it  would  revive  on  the 
bill's  being  dishonoured.  How,  then,  can  the  defendants  be  in  a  better  situation 
than  the  consignors'?  Crowder,  J.  "The  owners  to  have  an  absolute  lien  upon 
the  cargo  for  the  recovery  of  all  freight,  dead  freight,  demurrage,  &c.,  due  the 
ship  under  this  charterparty."  What  cargo  does  that  point  to  ?]  The  home  cargo. 
[Cockburn,  C.  J.  Suppose  none  is  shipped?]  In  that  case,  the  owner  is  remitted  to 
his  remedy  by  action  upon  the  charterparty.  [Willes,  J.  The  ship  was  put  up  as  a 
general  ship.  The  captain  would  have  to  collect  freight  at  Singapore.]  As  agent  for 
the  charterers.  The  recent  case  of  Maninaud  v.  Banwr,  fi  Ellis  &  B.  232,  has  a  very 
strong  bearing  upon  the  jiresent.  By  a  memorandum  for  charter,  made  [149]  in 
Liverpool,  lietween  the  plaintiff,  as  mastei',  for  the  owners  of  the  ship  "Secret,"  and 
M.  &  Co.,  it  was  agreed  that  (excepting  the  cabin,  state-rooms,  and  room  for  stowage 
of  cables,  &c.,  and  crew,)  the  vessel  should  lie  immediately  made  leafly,  and  take  on 
board  fiom  the  charterers  (who  were  to  have  the  full  reach  of  the  hold  from  bulkhead 
to  bulkhead,  including  the  half-deck,)  a  full  cargo  of  merchandise  and  specie,  the 
owners  emi)loying  sufificient  hands  for  the  purpose,  and  should  proceed  to  Buenos 
Ayres,  and  there  deliver  the  cargo,  in  the  usual  and  customary  manner,  agreeably  to 
bills  of  lading,  and  so  end  the  voyage:  in  consideration  whereof,  the  affreighters  to 
deliver  the  cargo  alongside  to  be  laden,  and  cau.se  it  to  be  received  at  the  port  of  dis- 
charge in  rhe  usual  and  customary  manner,  and  pay  "for  the  use  and  hire  of  the  .said 
vessel,  in  i-espect  of  the  said  voyage,"  77.")1.  "  lump  sum,  in  full,  chai'tcrcirs  paying  for 
landing  the  mea.surement  pait  of  the  cargo,  or  S.")01.  in  full,  the  ship-owners  paying 
the  lighterage,  at  chartei-ers' option,  to  be  decided  Ixiforc  sailing  from  Liver])ool  : " 
payment  to  be  made  by  the  captjiin  receiving  "such  freight  as  the  charterers  may 
have  imyable  abroad  as  per  bills  of  lading,  not  exceeding  half,  or  by  an  order  handed 
over  to  him  by  the  charterers,  at  their  option,  at  the  current  rate  of  exchange,  which 
order  is  to  be  payable  at  the  port  of  discharge  ;  and  the  balance  to  be  paid  by  the 
charterers'  acceptance,  payable  in  London,  at  three  months'  date  from  the  day  of 
sailing."  The  charterers  to  name  the  lumpers  and  stevedores  for  taking  in  cargo  and 
stowing ;  the  shi])  to  pay  the  lumpers,  the  chartoiers  the  stevedores,  l)oth  to  be  under 
the  direction  of  the  master,  and  owners  to  be  res])oiisible  for  improper  stowage  :  such 
goods  only  as  the  charterers  might  direct  to  be  received  on  ijoaril.     "That  the  master 

(«)  The  point  marked  foi-  aignment  on  the  part  of  the  defendants,  was  as  follows, 
—  "That  the  plaintill's  had  not,  as  against  the  defendant.s,  any  lien  whatever  upon 
the  goods  mentioned  in  the  three  bills  of  lading,  cither  for  the  9001.  mcutioned  in 
the  charteri)arty,  oi'  foi'  the  three  sums  of  .S8l.  13s.  7d.,  (i51.  1 4s.  lOd.,  and  421.  3s.  7d. 
(making  together  the  sum  of  1961.  12s.),  mentioned  in  the  said  bills  of  lading  respec- 
tively, or  any  of  them." 
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shall,  at  the  charterers'  request,  sign  liills  of  lading  in  the  nsnal  and  customary  manner, 
and  at  any  rate  of  [150]  freight  that  may  be  filled  up,  and  made  payable  in  any 
manner  the  charterers  may  choose,  without  pi-ejudice  to  this  charter."  The  vessel 
to  be  consigned  to  the  charterers'  agents  at  her  port  of  discharge.  The  charterers 
put  up  the  "Secret"  as  a  general  ship:  the  plaintiff,  as  master,  signed  bills  of  lading 
at  such  freight  and  payable  in  such  manner  as  they  requested.  They  elected  to  pay 
the  8501.  Part  of  the  bills  of  lading  made  2441.  5s.  2d.  payable  at  Buenos  Ayres ; 
and  this  the  plaintiff  received  at  Buenos  Ayres.  The  rest  of  the  bills  of  lading  made 
the  freight  payable  "  here  "  (Liverpool),  as  per  margin  :  Ijy  the  margin,  it  was  to  be 
paid  one  month  after  sailing,  ship  lost  or  not  lost :  it  was  not  specified  to  whom  the 
payment  was  to  lie  made.  The  charteiers  paid  a  small  part  of  the  balance  of  the  8501. 
in  cash,  and,  for  the  rest,  gave  their  acceptance  at  three  months,  payable  in  London. 
Befoi'e  the  maturity  of  the  bill,  they  suspended  payment.  The  plaintitt'  then  claimed 
from  the  shippers  the  portion  of  the  bill  of  lading  freight  not  yet  paid  :  the  charterers 
also  claimed  it.  The  plaintiff  himself  was  one  of  the  owners.  LTpon  a  case  stated  for 
the  opinion  of  the  court,  with  power  to  the  court  to  draw  inferences  of  fact, — it  was 
hehl,  that  the  plaintiff'  was  not  entitled  to  claim  from  the  shippers  the  freights  last 
mentioned,  he  having  signed  the  bills  of  lading  in  the  character  onlj-  of  agent  for  the 
charterers,  and  there  being  no  contract  between  the  ship-owners  and  the  shippers. 
[Cresswell,  J.  I  presume  the  court  of  (^)ueen's  Bench  meant  also  to  decide,  that,  if 
the  goods  had  been  damaged,  the  owners  would  not  have  been  liable.  They  must 
have  gone  that  length,  though  they  do  not  say  so.]  Wightman,  J.,  in  giving  the 
judgment  of  the  court,  says, — "  By  the  terms  of  the  charterparty,  the  ship  is  let  for 
a  paiticular  voyage,  and  the  charterers  are  to  pay  the  ship-owners  a  lump  freight  for 
the  whole  voyage  :  and  the  master,  at  the  request  of  the  charterers,  [151]  is  to  make 
bills  of  lading  at  any  rate,  and  payable  in  any  manner,  the  charterers  may  choose, 
without  prejudice  to  the  charter.  This,  therefore,  gives  to  the  charterers  the  direct 
management  as  to  the  terms  on  which  the  bills  of  lading  are  to  be  signed.  In  fact, 
the  bills  of  lading  are  not  signed  in  any  manner  compromising  the  rights  of  either 
party  ;  for,  all  the  freight  now  in  question  is  to  be  paid  in  Liverpool,  as  per  margin, 
and  the  margin  specifies  only  that  it  is  to  lie  paid  within  a  month  of  the  ship's  sailing, 
not  specifying  to  whom  it  is  to  be  paid,  leaving  thus  open  the  question  who  is  entitled 
to  claim  the  freight,  in  other  words,  whose  agent  the  master  is.  As  fai-  as  the  parties 
shipping  the  goods  are  concerned,  there  may  be  an  unnamed  principal,  to  whom  thej' 
are  to  look.  But,  when  it  is  once  shewn  that  the  master  was  in  fact  acting  for  the 
charterei-s,  and  this  is  made  known  to  the  shippers,  it  appeal's  to  me  that  the  charterers 
are  entitled  to  recover  the  freight  under  the  general  authoi'ity  which  the  ship-owners 
have  conferred  upon  them.  Whatever  might  have  been  the  result  if  the  charter  had 
not  contained  these  terms,  I  think  it  clear  that  the  charter  here  makes  the  charterers 
the  parties  entitled  to  the  freight.'  When  the  plaintiffs  claim  the  lien  for  9001.  as 
owners,  they  must  rely  upon  the  charterparty  as  their  title-deed  ;  and  then  they  are 
met  by  the  stipulation, — "  the  outward  cargo  to  be  carried  freight  free."  [Cre.sswell,  J. 
May  that  not  mean,  that  the  owners  shall  not  demand  more  than  the  9001.  for  the 
outward  cargo  f]  That  would  be  defeating  the  very  object  of  the  parties.  Besides, 
the  1st  section  of  the  18  &  19  Vict.  c.  Ill,  affords  a  conclusive  answer  as  to  the  9001. 
Bills  of  lading  now  pass  the  contract  to  the  consignee  (a) :  and  here  the  bill  of  lading 
states  the  freight  [152]  to  be  payable  at  Liverpool  one  month  after  the  sailing  of  the 
vessel.     The  plaintiff's,  therefore,  are  not  entitled  to  a  lien  in  respect  of  either  sum. 

Mellish,  in  reply.  The  plaintiff's  claim  a  lien  in  respect  of  the  unpaid  bill  for  9001. 
If  the  court  should  think  them  not  entitled  to  that,  they  are  clearly  entitled  to  the 
bill  of  lading  freight.  The  consignees  are  not  the  less  liable  for  the  particular  freight, 
because  the  master  has  stipulated  for  the  payment  of  freight  at  Liverpool  at  a  time 
when  the  goods  could  not  have  reached  their  destination.  The  consignees  clearly 
were  not  entitled  to  the  goods  without  paying  the  freight  specified  in  the  bills  of 

(a)  That  section  enacts  that  "every  consignee  of  goods  named  in  a  bill  of  lading, 
and  every  indorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein 
mentioned  shall  pass  upon  or  by  reason  of  such  consignment  or  indorsement,  shall 
have  transferred  to  and  vested  in  him  all  rights  of  suit,  and  be  subject  to  the  same 
liabilities  in  respect  of  such  goods,  as  if  the  contract  contained  in  the  bill  of  lading 
had  been  made  with  himself." 


2  C.  B.  (N.  S.)  153.  GILKISON    r.  MIDDLETON  371 

lading.  Maniuaiul  v.  Banner  was  decided  upon  the  authority  of  Colcin  v.  Nnoherry, 
1  Clark  i^  Fin.  28.3  :  neither  of  tho.su  cases  can  have  any  hearing  upon  the  present. 

CocKiiURN,  C.  J.  I  ara  of  opinion  that  tlie  plaintiti's  are  entitled  to  the  judgment 
of  the  court  for  the  smaller  sum,  \iz.  1961.  12s.,  the  aggregate  of  the  freight  stipulated 
for  by  the  three  bills  of  lading.  Looking  at  the  terms  of  the  original  charterparty, 
and  at  the  nioditication  of  those  terms  by  the  memorandum  indorsed  theicoii,  and 
applying  so  much  of  them  as  is  applicable  to  the  contingency  which  ha.s  arisen,  the 
case  stands  thus: — The  vessel  was  to  take  oul  a  cargo  from  Liverpool  to  Singapore, 
and,  in  the  event  of  her  returning  from  Singapore  to  Liverpool  or  London,  the 
charterers  were  to  ])ay  .'53751.,  for  the  i-ound  out  and  home,  9001.  of  it  by  a  bill  at 
three  months  from  the  sailing  of  the  ship  from  Liver-[153]-pool  on  her  outward 
voyage.  Then  comes  thi.s  important  provision, — "The  master  to  sign  bills  of  lading 
at  such  rates  of  freight  as  may  be  required  by  the  agents  of  the  charterers,  without 
prejudice  to  this  charterparty  ;  and  the  owners  to  have  an  absolute  lien  upon  the 
cargo  foi'  the  recovery  of  all  freight,  dead  freight,  demm'rage,  ifcc,  due  the  ship  under 
this  charterpariy."  It  has  been  contended  on  the  part  of  the  defendants,  that  this 
stipulation  for  a  lien  upon  the  cargo  applies  only  to  the  homeward  cargo.  I  see  no 
reason  for  so  limiting  it.  I  think  it  embraces  all  cargo,  whether  out  or  home.  Having 
by  the  charterparty  stipulated  that  9001.  shall  be  paid  in  advance,  liy  an  acceptance 
at  three  months  date,  it  appeal's  that  a  bill  was  given,  which  was  dishonoured  before 
the  arrival  of  the  ship  at  Singapore.  The  cargo  being  expressly  made  lialdc  for  all 
freight  due  under  the  charterparty,  it  follows,  that,  on  the  arrival  of  the  ship  at 
Singapore,  there  was  9001.  due  for  freight,  for  which  the  cargo  was  liable  If  matters 
had  .so  remained,  the  owners  clearly  would  have  had  a  lien  for  that  9001.  But  they 
have  by  their  ma.ster  become  parties  to  bills  of  lading  making  the  goods  deliverable  to 
the  consignees  on  payment  of  certain  specified  freight ;  and  the  defendants  have  made 
advances  upon  the  faith  of  those  bills  of  lading.  The  owners,  therefore,  have,  by 
their  own  act,  placed  third  parties  in  a  situation  in  which  they  wonld  sustain  prejudice 
by  their  insisting  oti  the  full  i-ight  to  which  they  would  otherwise  have  been  entitled. 
That  being  .so,  it  seems  to  me  that  the  utmost  the  plaintiti's  can  be  entitled  to 
recover  as  against  the  consignees  is,  the  freight  mentioned  in  the  three  bills  of 
lading  ;  and  for  that  sum,  and  that  sum  only,  they  are  entitled  to  the  judgment  of 
the  court. 

CiiEssWEl.l,,  J.  I  ara  of  the  same  opinion.  It  seems  that  the  case  of  Blaiyuaml  v. 
Banner,  (i  Ellis  <t  B.  2.'52,  [154]  proceeded  upon  the  authority  of  C'olrin  v.  Ncu-herri/, 
I  ("lark  &  Fin.  28:5,  in  which  the  House  of  Lords  affirmed  the  judgment  of  the 
I'i.Kchequer  Chamber  in  JViiwhcni/  v.  Colrin,  1  Bingh.  190,  4  M.  (fe  P.  87fi,  1  C.  i^  J.  192, 
1  Tyrwh.  5.5,  which  rever.sed  the  judgment  of  the  court  of  King's  Bench  in  Colnin  v. 
Newberry,  8  B.  &  C.  l()7,  2  M.  &  K.  47.  But,  in  that  case,  the  charterers  were  owners 
of  the  ship  pro  tempore.  The  contracts  were  made  with  the  captain  as  owner,  and 
not  as  agent.  Hei'e,  the  captain  was  still  the  agent  of  the  ship-owners  ;  and,  as  they 
sanctioned  the  signing  of  bills  of  lading  l)y  him  m.iking  the  goods  deliverable  on  pay- 
ment of  a  given  amount  of  freight,  they  cannot,  as  against  the  consignees,  rely  upon 
the  charterparty  as  entitling  them  to  a  larger  amount.  I  think  the  plaintiffs  are 
clearly  entitled  to  the  freight  reserved  by  the  liills  of  lading.  It  a])pears  by  the 
charterparty  that  9001.  was  due  on  account  of  freight  three  months  after  the  ship 
sailed  fnim  Liverpool  ;  and  there  is  a  stipulation  that  the  owners  shall  have  an  absolute 
lien  u[)on  the  cai'go  for  tlie  recovery  of  all  freight,  dead  freight,  dennnrage,  I'tc,  due 
inider  the  charterpart}', — that  is,  they  are  to  have  a  lien  upon  the  cargo  for  any  freight 
due  and  from  which  it  is  not  e.vonerated.  The  lien  is  upon  each  parcel  of  goods  for 
the  freight  payable  in  respect  of  it.  The  bills  of  lading  signed  by  the  master  shew 
upon  the  face  of  them  that  the  freight  had  not  been  paifl.  The  parties  taking  them, 
therefore,  must  have  known  that  they  took  them  subject  to  the  risk  of  its  not  being 
paid,  and  knowing  that  the  goods  were  subject  to  the  shipowners'  lien.  1  theicforo 
think  the  pl.iintiffs  are  entitled  to  recover  to  that  extent. 

CuoWDlort,  .1.  I  entertained  some  doul)t  at  one  time  whether  the  reservation  of 
the  owners'  lien  for  freight  was  not  limited  to  freight  on  the  homeward  cargo.  But, 
upon  fui'ther  consideration,  I  think  the  true  conclusion  [155]  is  that  cDino  to  by  my 
Lord  and  my  I5i-other  Ci'esswell,  viz.  that  the  owners  are  to  have  an  alwolute  lien 
upon  any  cargo  put  on  board  for  any  freight  earned  by  the  shi|).  The  first  question 
that  arises  is,  whether,  as  between  the  ship-owners  and  the  charterer.s,  the  former 
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would  lie  entitled  to  a  lien  foi-  the  9001.  agi'eed  to  be  paid  at  three  months  from  the 
ship's  sailing  from  Liverpool.  It  seems  to  me  that  they  would.  It  formed  a  portion 
of  the  freight  for  which  by  expiess  agreement  the  lien  was  to  attach.  But  I  agree 
with  the  rest  of  the  court  in  thinking  that  that  amount  cannot  be  recovered  here, 
the  owners  having  by  their  agent  signed  bills  of  lading  making  the  goods  deliverable 
on  payment  of  the  smaller  amount, — one  of  the  terms  of  the  bills  of  lading  being, 
that  such  freight  should  be  payable  one  month  after  the  sailing  of  the  vessel.  The 
lien  extends  only  to  the  amount  of  freight  mentioned  in  the  bills  of  lading. 

WiLLEw,  J.  I  am  of  the  .same  opinion.  The  argument  that  the  outw.ird  cargo  is 
liable  to  the  lien  for  the  9001.  is  strengthened  by  the  deniuirage  clau.se.  Demurrage 
might  have  become  due  and  payable  before  the  arrival  of  the  vessel  at  Singapore. 
The  contract  is,  that  "  the  owners  shall  have  an  absolute  lien  upon  the  cai'go  for  the 
reco^'ery  of  all  freight,  dead  freight,  demurrage,  &c.,  due  the  ship  under  this  charter- 
party."  The  words  "upon  the  cargo"  mean,  upon  the  cargo  from  time  to  time  put 
on  board  the  vessel.  I  do  not  think  it  nece.ssary  to  add  anything  more  to  what  has 
already  fallen  from  the  court.  With  regard  to  the  case  of  iMayquand  v.  Banner,  G  Ellis 
&  B.  232,  I  think  it  must  rest  upon  the  ground  stated  by  my  Brother  Cresswell.  I  do 
not  exactly  see  how,  if  sustainable  at  all,  it  can  be  upon  any  other  ground. 

Judgment  for  the  plaintiffs  for  1 9(51.  1 2s.  without  costs. 


[156]     Phillips  anu  Another  r.  Clark.     April  2.3rd,  1857. 

[S.  C.  26  L.  J.  C.  P.  168;  3  Jur.  N.  S.  467;  5  W.  E.  582.  Referred  to,  Ohrloff  v. 
Briscall ;  The  Hekne,  1866,  I>.  R.  1  P.  C.  238;  Czech  v.  General  Steam  Naeigatian 
Company,  1867,  1-  R.  3  C.  P.  17.  Applied,  CriU  v.  General  Iron  Sand  Colliery  Com- 
pany, 1868,  L.  E.  3  C.  P.  481.  Referred  to,  Tlie  Duero,  1869,  L.  R.  2  Ad.  & 
E.  396  ;  Gill  V.  Mandieskr,  Sheffield,  and  Lincolnshire  Railway,  1873,  L.  R.  8  (j.  B.  196  ; 
Steel  V.  State  Line  Steamshiji  Cmniiany,  1877,  3  App.  Cas.  87  ;  Chartered  Mercantile 
Bank  of  India  v.  Netherlands  Iiulia  Steam  Xadr/ation  Company,  1882-83,  9  Q.  B.  1).  124  ; 
10  Q.  B.  D.  531.  Explained,  Manchester,  Sheffield,  and  Lincolnshire  llailioay  v.  Brown, 
1883,  8  App.  Cas.  709.  Referi-ed  to,  Steinmau  v.  Angler  Line,  [1891]  1  Q.  B.  624; 
Tlie  Glendarroch,  [1894]  P.  237  ;  Price  v.  Unkm  Lighterage  Company,  [1903]  1  K.  B. 
7.53;  [1904]  1  K.  B.  41.5.] 

A  stipulation  in  a  bill  of  lading,  that  the  ship-owner  is  "not  to  be  accountable  for 
leakage  or  breakage,"  does  not  exempt  him  from  responsibility  for  a  loss  by  these 
means,  ai'ising  from  gross  negligence. 

The  declaration  stated  that  the  plaintiffs  delivered  to  the  defendant,  and  the 
defendant  accepted  and  received  from  the  plaintifTs,  certain  goods  of  the  plaintiffs',  to 
be  carried  in  a  certain  ship  of  the  defendant,  to  wit,  from  London  to  Calcutta,  and 
thence  back  to  London  (certain  perils  and  casualties  only  excepted),  for  certain  freight 
and  I'eward  in  that  behalf  payal)le  by  the  phiintift's  to  the  defendant,  and  upon  the 
terms  that  the  defendant  should  use  due  and  proper  care  in  and  about  the  stowage  of 
the  goods  ;  and  that,  though  the  plaintitfs  had  done  all  things,  and  all  things  had 
happened,  necessary  to  entitle  them  to  have  the  goods  so  stowed,  yet  that  the  defen- 
dant did  not  nor  would  use  due  and  proper  care  in  and  about  the  stowage  of 
the  said  goods,  but  so  carelessly  and  negligently  stowed  the  same  contrary  to  his  said 
duty,  that,  by  reason  thereof,  and  not  by  reason  of  any  of  the  said  excepted  perils  or 
casualties,  the  said  goods  were  greatly  damaged  and  injured  :  And  the  plaintiff 
claimed  5001. 

Fourth  plea, — that  the  plaintitfs  delivered  the  said  goods  to  the  defendant,  and 
he  accepted  and  received  the  same,  to  be  carried  as  in  the  declaration  mentioned, 
upon  the  expi-ess  condition  only  that  the  defendant  should  not  be  accountable  for 
leakage  oi-  l)reakage ;  and  that  the  loss  and  damage  complained  of  by  the  plaintiffs 
arose  wholly  from  leakage  and  breakage,  and  not  otherwise. 

Second  replication  to  the  fourth  plea, — that  the  condition  in  that  plea  mentioned 
consisted  of  certain  words  inserted  by  the  defendant  in  the  margin  of  the  l)ill  of 
lading  under  which  the  said  goods  wei'e  shipped  on  board  [157]  the  said  ship  of  the 
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defendant  to  be  wirried  as  in  the  declaration  mentioned,  which  said  bill  of  laiiing  was 
iu  the  words  and  figures  following,  that  is  to  say  : — 

"Shipped    in  good   order  and   well-conditioned,  by 

Phillips,  King,  &  Co.,  in  and  npon  the  good  .ship  called 

the    '  Bengal,'    whereof    is    master    for    this    present 

"E.I.  I  I   ,.,      ,.^  ,    ,.  voyage  James  Clark,  and  now  riding  at  anchor  in  the 

P.S./   '  "^  East  India  Dock,  and  bound  for  Calcutfci,  and  from 

11/30. ..20  hhds.  thence  back  to  London, 

E.I.     1.,,;.,.,     .,1    ..  Thirteen  butts,  1    r   , 

r,T,  o  }31/;3.3...3  butts.  -P        .     ,        ;,'    u  of  shLMiv 

F.B.8./  Twenty  hogsheads,        ,^^^^^ 

P.K. K      1  1    ff  /         ]•.  One  eased  butt,  J  ' 

E.I.   /^•■■■^  """  (casea;.  j^^jjig  marked  and  numbered  as  in  the  margin,  and  are 

to   be   delivered    in    the   like   good   order   and    well- 
conditioned  at  the  aforesaid  port  of  London  (the  act  of 
God,  the  Queen's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion, of  whatever  nature  or  kind  soever,  save  risk  of 
boats  so  far  as  ships  are  liable  thereto,  excepted,)  unto 
order,  or  to  bis  or  their  assigns.     Freight  for  the  said 
goods  to  be  paid  in  London,  at  the  rate  of  51.  sterling  per 
butt,  with  primage  5  per  cent.,  for  the  aforesaid  voyage 
"Weight   and   contents   un-     from  London  to  Calcutta   and  from   thence   back  to 
known.       Not     accountable     London,    ship    lost   or   not   lost;    with    primage    and 
for  leakage  or  breakage.  average   accustomed.     In   witness   whereof   the    [158] 

master  or  purser  of  the  said  ship  hath  attirmed  to  three 
bills  of  lading,  all  of  this  tenor  and  date,  one  of  which 
bills  Iteing  accomplished,  the  others  to  stand  void. 
"Dated  in  London,  the  2.5th  of  October,  18.54." 

(Signed)         "James  Clark." 

Indorsement  :  "  It  is  agreed  that  the  within-mentioned  wines,  or  any  portion 
thereof,  may  be  landed  at  Calcutta  undoT-  the  consignees'  order,  should  they  desire 
to  do  so,  freight  being  paid  at  the  rate  of  40s.  sterling  per  butt,  which  is  to  cancel  the 
agreement  for  deliveiy  back  to  London  on  the  quantity  that  may  !)e  landed." 

(Signed)  "     "GEOiuiK  Duncan, 

"Phillips,  King,  &  Co." 

Avennent,  that  the  loss  and  damage  in  that  plea  mentioned  arose  wholly  from 
the  gross  negligence  of  the  defendant  and  bis  servants  in  and  about  the  stowage  of 
the  said  goods,  and  not  otherwise. 

The  defendant  took  issue  on  the  plaintift''s  second  replication  to  the  fourth  plea, 
and  also  demurred  thereto  on  the  ground  that  "the  memorandum  in  the  bill  of 
lading  e.Kcmpted  him  from  lial>ility  for  leakage  and  breakage,  whether  arising  from 
negligence  or  not."     Joinder. 

J.  Brown,  in  support  of  the  demurrer  («).  The  (piestion  [159]  in  this  case  is, 
whether  the  defendant  is  protected  liy  the  terms  of  his  contract  from  liability,  under 
all  circumstances,  for  damage  arising  from  leakage  and  breakage,  —whether  the  special 
clause  does  not  piotect  him  even  against  the  conse([Uences  of  negligence,  however 
gross.  The  words  are  as  general  as  possibly  cati  be  conceived.  The  construction  to 
be  contended  for  on  the  other  side  would  seek  to  add  worils  similar  to  these, — 
"arising  without  the  owner's  default."  That,  it  is  submitted,  would  be  adding  most 
unjustifiably  to  the  terms  of  the  written  contract.  It  will  probably  l)e  said  that  an 
exception  of  that  sort  is  to  be  implied  from  the  nature  of  the  underUdcing,  and  that 
it  is  uiueii.sonable  that  the  defendant  should  thus  protect  himself  from  loss  or  damage 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 
"That  the  clause  in  the  bill  of  lading  exempts  the  defendant  from  liability  for 
leakage  and  iircakage,  whether  arising  from  negligence  or  not ;  that,  to  construe  it  as 
only  applying  to  leakage  or  breakage  occurring  without  the  defendant's  default,  is 
altering  the  contract  ;  and  that  no  intention  so  to  limit  tlu^  defiMidant  s  protection  cjin 
be  gathered  from  either  the  \vord.s  of  the  bill  of  lading  or  the  nature  of  ihe  contract." 


374  PHIJ.LIPS    ?'.   CLARK  2  C.  B.  (N.  5.)  160. 

arising  from  his  own  acts,  or  from  those  of  his  crew.  But  stipulations  of  that  sort 
are  not  new  :  they  are  now  almost  universal  in  the  case  of  contracts  for  conveyance 
by  railway  :  see  Carr  v.  The  Lancashire  ami  Yorkshire  Ilailicai/  Cimipany,  7  Exch.  707. 
The  construction  contended  for  on  the  other  side  would  in  every  case  pro\'oke  litiga- 
tion,— the  very  thing  which  the  introduction  of  the  clause  was  designed  to  prevent. 
[Cockburn,  C.  J.  Is  the  owner  to  break  and  to  allow  others  to  break,  without 
incuri-ing  any  responsibility!  Is  there  to  be  no  limit?  I  think  it  can  hardly  be 
permitted  to  him  to  contend  that  he  inserted  the  clause  for  the  purpose  of  protecting 
himself  against  negligence.  Suppose  the  master  knew  that  the  crew  had  tapped  the 
casks  on  the  voyage,  are  you  prepared  to  say  that  the  owner  would  not  be  i-esponsible 
for  negligence  in  that  respect?]  It  is  perfectly  competent  to  every  carriei-,  whether 
by  land  or  by  water,  to  protect  himself  against  responsibility  for  negligence  of  any 
sort.  [Cockburn,  C.  J.  No  doubt,  if  the  person  sending  goods  chooses  to  agree  with 
the  cai'iier  that  he  shall  not  be  responsible  for  negligence,  howex'er  gross,  he  is  at 
liberty  to  do  so.  But,  can  we  in  a  court  of  justice  [160]  put  so  absurd  a  construction 
upon  language  that  is  susceptible  of  another  and  a  more  rational  construction  ?] 
There  is  no  such  absurdity  in  the  stipulation  in  question  as  to  warrant  the  court  in 
introducing  the  exception  suggested.  Nor  can  it  be  .said,  considering  the  small 
amount  of  the  freight,  as  compared  with  the  length  of  the  \oyage  and  the  value  of 
the  goods,  that  the  stipulation  is  unreasonable.  [Crowder,  J.  Suppose  the  leakage 
arose  from  the  wilful  act  of  the  master  himself,  would  the  owner  still  be  irresponsible  ?] 
For  the  master's  direct  connivance  in  the  abstraction  of  the  wine,  the  owner  might 
possibly  be  liable.  [Willes,  .).,  referred  to  De  liotliscltdd  \.  The  UoiiaJ  Mail  Steam- 
Packet  Companij,  7  Exch.  73-1:.]  The  law  upon  this  subject  is  well  laid  down  in  Hinton 
V.  Libbin,  2  Q.  B.  646,  2  Gale  &  D.  36,  where  it  was  held,  under  the  statute  11  G.  4 
&  1  W.  4,  c.  68,  that,  if  a  parcel  containing  any  of  the  valuable  goods  enumerated  in 
s.  1  be  sent  to  a  carrier  for  conveyance,  without  a  declaration  of  the  nature  and  value 
of  such  goods,  and  without  paying,  or  engaging  to  pay,  an  increased  charge  according 
to  s.  2,  the  carrier  is  not  liable  for  their  loss,  though  it  happen  by  the  gross  negligence 
of  his  servants.  Lord  Denman,  in  giving  judgment  in  that  case,  elaborately  reviews 
all  the  previous  authorities  as  to  the  efl'ect  and  meaning  of  "  gross  negligence "  in 
contracts  of  this  sort :  and  the  decision  has  ever  since  been  acted  upon.  The  doctrine 
of  the  older  cases  as  to  common  carriers, — see  Li^on  v.  ll'cUs,  5  East,  428,  and  that 
class  of  cases, — is  very  much  shaken,  if  not  altogether  overturned,  by  the  modern 
authorities  :  and,  at  all  events,  those  cases  are  wholly  inapplicable  to  contracts  by  bill 
of  lading.  This  contract  is  to  be  construed  just  like  any  other.  It  is  not  enough  to 
suggest  that  it  woukl  be  i-easonable  to  limit  it  in  the  way  proposed  :  it  must  be  shewn 
that  there  is  an  invincible  necessity  for  implying  that  such  a  limitation  or  exception 
was  contemplated  by  the  parties  [161]  when  they  entered  into  the  contract.  [Willes,  J. 
Suppose  the  vessel  were  taken  liy  a  Russian  man  of  war  under  such  circumstances  as 
that  by  the  exercise  of  ordinary  care  the  captain  might  have  escaped  capture,  would 
the  exception  of  the  Queen's  enemies  absolve  him  from  the  consequences  of  his 
negligence?]  Possibly  not.  But  here  we  have  an  express  contract,  which  is  clear 
and  unambiguous. 

Sumner,  contra,  was  not  called  upon  (a). 

CoCKiiUKN,  C.  J.  This  was  an  action  for  an  injury  sustained  by  goods  delivered 
to  the  defendant,  a  carrier  by  water,  to  be  carried  from  London  to  Calcutta  and  l^aek, 
upon  a  contract  containing  an  exception  of  certain  perils  and  casualties ;  and  the 
declaration  charges  a  loss  arising  from  improper  stow'age,  and  not  by  reason  of  any  of 
the  excepted  perils  and  casualties.  The  defendant  pleads  that  the  goods  were  delivered 
to  him  to  1)6  carried  upon  the  express  condition  only  that  the  defendant  should  not  be 
accounfcible  for  leakage  or  breakage,  and  that  the  damage  complained  of  ai-ose  from 
those  causes,  and  not  otherwise.  The  plaintiff  replies  that  the  loss  and  damage  arose 
wholly  from  the  gross  negligence  of  the  defendant  and  his  servants  in  and  about  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — "That 
the  memorandum  in  the  bill  of  lading  did  not  protect  the  defendant  fi'om  liability  for 
losses  owing  to  the  negligence  of  the  defendant  and  his  servants  ;  that  it  did  not 
protect  him  from  liability  for  losses  occasioned  by  the  gross  negligence  of  the  defen- 
dant and  his  servants  ;  and  that  it  only  protected  him  from  losses  arising  in  the  coui-se 
of  the  voyage,  and  not  from  damage  occasioned  by  bad  stowage." 
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stowage  of  the  goods.  And  the  defendant  demurs.  Tlie  question  arises  upon  these 
words  ill  the  niai'giii  of  the  bill  of  lading,  — "  Not  accountalile  for  leakage  or  bieakage  " 
[162]  .\dinitting  that  a  carrier  nia\'  protect  himself  from  liability  for  loss  or  damage 
to  goods  intrusted  to  him  to  carry,  even  if  occasioned  by  negligence  on  the  pait  of 
himself  or  his  servants,  provided  any  one  is  willing  to  contract  with  him  on  such  terms  ; 
yet  it  seems  to  me  that  we  ought  not  to  put  such  a  construction  upon  the  contract 
as  is  here  contended  for,  when  it  is  susceptible  of  another  and  a  more  reasonable  one. 
It  is  not  to  be  supposed  that  the  plaintifl'  intended  that  the  defendant  should  be 
e.xempted  from  the  duty  of  taking  ordinary  care  of  the  goods  that  were  intrusted  to 
him.  When  it  is  borne  in  mind  what  is  the  ordinary  duty  of  a  carrier,  it  is  plain  what 
the  parties  intended  here.  So  long  ago  as  in  the  case  of  J)alc  v.  Hall,  1  Wils.  201,  it 
is  laid  down  (by  Lee,  C.  J.)  that  "  everything  is  a  negligence  in  a  carrier  or  hoymau 
that  the  law  does  not  excuse,  and  he  is  answerable  for  goods  the  instant  he  receives 
them  into  his  custody,  and  in  all  events,  except  they  hajjpen  to  be  damaged  by 
the  act  of  God  or  the  King's  enemies ;  and  a  piomise  to  carry  safely,  is  a  promise  to 
keep  safely."  Amongst  the  events  which  the  carrier  here  would  under  ordinary 
circumstances  be  responsible  for,  are,  leakage  and  breakage.  He  stipulates  to  be 
exempted  fiom  the  liability  which  the  law  would  otherwise  cast  upon  him  in  these 
respects.  But  there  is  no  reason  whj',  because  he  is  by  the  terms  of  the  contract 
relie\ed  fiom  that  liability,  we  should  hold  that  the  plaintiff'  intended  also  to  exempt 
him  from  any  of  the  conseiiuences  arising  from  his  negligence.  The  contract  being 
susceptible  of  two  constructions,  I  think  we  are  ijound  to  put  that  construction  upon 
it  which  is  the  more  cou.sonant  to  reason  and  common  .sense  :  and  to  hold  that  it  was 
only  intended  to  exempt  him  from  his  ordinary  common  law  liability,  and  not  from 
responsibility  for  damage  resulting  from  negligence.  I  therefore  think  the  plaintiff 
is  entitled  to  judgment. 

[163]  CKKWiSWElJ,,  J.  I  am  of  the  .same  opinion  Ordinarily,  the  master  under- 
takes to  take  due  and  proper  care  of  goods  intrusted  to  him  for  conveyance,  and  to 
stow  them  properly ;  and  he  is  responsible  for  leakage  and  breakage.  Here  he 
expressly  stipulates  not  to  be  accountable  for  leakage  or  breakage,  leaving  the  rest  as 
before.     That  is  the  whole  case. 

Ckowuek,  J.  The  simple  question  is,  what  did  the  parties  intend  by  the  contract 
they  have  entered  into  :  and  this  we  must  gather  from  the  words  they  have  used.  It 
could  hardly  have  been  contenipl.itcd  liy  the  plaintiff'  that  the  defendant  should  be 
utterly  absoUed  from  the  obligation  of  taking  any  care  of  the  goods.  The  construc- 
tion put  upon  the  contract  by  my  Lord,  is  cvidentl}'  the  most  just  and  reasonable, — 
as  absolving  the  defendant  from  li.ibility  for  leakage  and  breakage  the  result  of  mere 
accident,  where  no  blame  was  iinpulablc  to  the  master,  and  for  which  but  for  the 
stipulation  in  question  he  would  still  have  been  liable.  It  clearly  was  not  intended 
to  relieve  him  from  responsibility  for  leakage  or  breakage  the  result  of  his  negligence 
and  want  of  care.  The  constiuction  contended  for  on  the  part  of  the  defendant 
would  be  giving  the  contract  a  sense  not  necessarily  involved  in  the  words  as  they 
stand. 

Wiij.es,  J.  I  also  am  of  opinion  that  the  plaintiff'  is  entitled  to  judgment  on  this 
demurrer.  The  introduction  of  the  words  in  the  margin  of  the  liill  of  lading  i.s 
suHiciently  accounted  for  liy  the  fact  that  without  them  the  defendant  would  have 
been  bound  to  the  strictest  care,  so  as  to  deliver  the  goods  at  the  end  of  the  \oyago 
in  tlie  same  state  and  condition  as  they  were  in  when  he  received  them,  without 
reference  to  negligence.  It  appears  from  the  obsci-vations  of  Lord  \\'cnslcvdali',  in 
Walker  v.  Jackson,  10  M.  .V:  W.  Kil,  Ki!),  that,  in  the  [164]  ab.seiue  of  fiaud,  the 
carrier  i.s  bound  as  an  insuier  to  carry  and  deliver  the  goods  as  they  are  when  he 
receives  them, — as  is  pointed  out  by  some  members  of  the  court  in  IFijhl  v.  I'ickfoid, 
S  M.  <V  W.  Uli.  The  defendant  gets  rid  of  that  liability  in  the  piesent  case  by  the 
introduction  of  the  words  "not  accountable  for  leakage  or  iireakage,"  but  not  of  the 
obligation  which  the  law  imposes  ujion  him  of  t.iking  reasonable  care  of  the  goods 
intrusterl  to  him.  It  is  no  more  than  ])utting  the  leakage  and  bieakage  on  the  .same 
footing  as  the  act  of  God  or  the  <,lueen's  ciienii('s.  Siiiijiose  a  vessel  were  (aken  by 
the  enemy  in  conse([uencc  of  the  master's  neglect  of  piecautions  which  he  might  easily 
have  trtkeii, — could  the  owners  claim  an  exemption  on  the  ground  of  the  capture! 
Clearly  not;  for,  the  exception  neces.sarily  implies  that  the  caiiluie  shall  not  be 
occasioned  by  the  act  or  default  of  the  owners  or  the  master.      Lord  Tentordcn,  in  liis 
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Treatise  on  Shipping,  p.  386,  treating  of  the  exception  as  to  robbery  by  pirates,  and  citing 
Emerigon,  torn.  i.  p.  532,  refers  to  Morse  v.  Slue,  1  Vent.  190,  "in  which  the  owners 
were  held  responsible  for  goods  taken  by  robbery  from  the  ship  in  the  ri\-er  Thames 
within  the  body  of  a  county,  Chief  Justice  Hale  took  notice  of  this  doctrine,  and  said, 
'by  the  civil  Admiral  law,  the  owners  are  not  responsible  for  a  robbery  by  pirates  at 
sea.'  This,  however,  is  to  be  understood  only  in  ca.se  the  ship  does  not  fall  into  the 
hands  of  pirates  by  any  neglect  or  fault  of  the  master."  That  is  equally  applicable 
to  the  additional  exception  here  of  leakage  and  breakage.  The  true  meannig  of  this 
contract  is, — "  1  will  take  all  reasonable  care  of  the  goods,  but  will  not  be  accountiible 
for  a  loss  arising  from  leakage  or  breakage  such  as  usually  happens  without  the 
exercise  of  extraordinary  care."  The  owner  engages  only  to  abstain  from  negligence. 
The  result,  therefore,  is,  that  as,  upon  this  record,  the  damage  is  alleged  to  have 
occurred  through  [165]  the  negligence  of  the  master  causing  the  leakage  and  breakage, 
the  defendant  is  responsible  for  it ;  and  therefore  there  must  be  judgment  for  the 
plaintiff. 

Judgment  foi'  the  plaintiff. 

Bloomer  v.  Darke.     April  -iSrd,  18.57. 

A  plea  of  arrangement  under  the  224rth  section  of  the  Bankrupt  Law  Consolidation 
Act,  1841)  (12  A-  13  Viet.  c.  106),  is  not  good,  unless  it  shews  on  the  face  of  it  that 
the  deed  is  for  the  distribution  of  the  whole  of  the  debtor's  estate,  and  emn-es  for 
the  benefit  of  all  the  creditors. — And,  semble,  that  the  want  of  such  averments  in 
the  plea  is  not  supplied  by  the  general  allegation  that  "  all  matters  and  things  were 
done  and  happened  according  to  the  said  act  to  make  the  deed,  and  the  said  relea.se 
therein  contained,  ;is  effectual  and  obligatory  in  all  respects  upon  the  creditors, 
including  the  plaintiff',  who  did  not  sign  the  said  deed,  as  if  they  had  duly  signed 
the  same." 

This  was  an  action  by  drawer  against  acceptor  on  two  bills  of  exchange  dated 
respectively  the  11th  of  December,  1854,  and  1st  of  November,  1855,  each  at  four 
months'  date,  the  one  for  1121.  10s.,  the  other  for  1071.  10s. ;  with  counts  for  goods 
sold  and  delivered,  and  for  money  due  upon  accounts  stated. 

Plea, — that,  before  and  at  the  time  of  making  the  deed  thereinafter  mentioned, 
and  for  six  calendar  months  and  upwards  next  immediately  before  the  suspension  of 
pajaiient  thereinafter  mentioned,  the  defendant  was  a  trader  liable  to  become  bankrupt 
under  the  bankrupt  laws,  and  within  the  meaning  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  and  that,  before  and  at  the  said  time  of  his  suspending  payment  as  therein- 
after mentioned,  and  making  the  said  deed,  he  was  indebted  to  the  plaintiff  and  divers 
other  persons  in  divers  sums,  and  was  and  would  be  unable  to  pay  the  same  in  full : 
That,  being  such  trader,  and  so  indebted  as  aforesaid,  he  suspended  payment :  That 
thereupon,  afterwards,  and  after  the  accruing  of  the  causes  of  action  in  the  declaration 
mentioned,  and  after  the  11th  of  October,  1849,  and  more  than  three  calendar  months 
before  the  suit,  a  deed  of  arrangement  was  entered  into  [166]  between  the  defendant 
and  his  creditors,  and  signed  b\'  or  on  behalf  of  six  sevenths  in  number  and  value  of 
those  creditors  whose  debts  amounted  to  101.  and  upwards,  touching  the  defendant's 
liabilities  and  his  release  therefrom,  and  the  distribution,  inspection,  conduct,  manage- 
ment, and  mode  of  winding  up  of  his  estate,  each  of  the  creditors  of  the  defendant 
being  in  the  computation  of  the  amount  of  his  debt  accounted  a  creditor  in  value  in 
respect  of  such  amount  only  as  upon  an  account  fairly  stated,  after  allowing  the  value 
of  mortgaged  property,  and  other  such  available  securities  or  liens  from  the  defendant, 
appeared  to  be  the  balance  due  to  him  :  That  the  said  deed  was  an  indentin-e  expressed 
to  be  made  by  and  between  the  defendant  of  the  first  part,  C.  Simpson,  H.  R.  Morley, 
J.  Charlesworth,  and  J.  Kitson  the  younger,  therein  described  as  trustees  for  the 
purposes  therein  mentioned,  of  the  second  part,  and  the  several  other  persons  whose 
names  or  partnership  firms  were  thereunto  subscribed  and  set,  and  seals  affixed,  by 
themselves,  their  partners,  attorneys,  or  agents  thereunto  duly  authorised,  being 
creditors  of  the  defendant  for  the  respective  sums  of  money  set  or  mentioned  opposite 
to  the  names  or  partnership  firms  of  such  creditors  in  the  schedule  thereunder  written, 
of  the  third  part :  That,  b\'  the  said  deed,  the  defendant  assigned  his  estiite  and 
effects  to  the  said  trustees  in  manner  and  for  the  purposes  therein  mentioned  :  That, 
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by  the  said  deed,  in  coiisidemtion  of  the  said  assignment  therein  contained,  and  of 
certain  trusts,  provisions,  and  agreements  therein  expiessed,  the  several  creditors 
of  him  the  defendant,  parties  to  the  said  deed,  for  themselves  severally  and  respec- 
tively, and  for  their  several  and  respective  partners  in  trade,  executors,  and  adminis- 
trators, acts  and  deeds  only,  but  not  jointly,  nor  the  one  for  the  others  or  other  of 
them,  nor  for  the  acts  and  deeds  of  the  others  or  other  of  them,  did  and  [167] 
each  of  them  did  thereby  agree  to  accept  and  take  the  estate  and  cHects  thereby 
assigned  in  full  satisfaction  and  discharge  of  their  several  and  respective  debts  and 
demands,  whether  due  to  them  i-espectively  alone  or  jointly  with  any  other  person  or 
persons,  from  or  upon  the  said  defendant,  and  did  thereby  remise,  release,  discharge, 
and  for  ever  quit  claim  to  the  said  defendant,  his  executoi's  and  administrators,  and 
every  of  them,  all  action  or  actions,  cause  and  causes  of  actions,  suits,  bills,  bonds, 
notes,  debts,  accounts,  reckonings,  sum  and  sums  of  money,  judgments,  executions, 
controversies,  costs,  charges,  claims,  and  demands  whatsoever  both  at  law  or  in  equity, 
or  otherwise  howsoevei',  which  against  him  the  said  defendant,  his  heirs,  executors,  or 
administrators,  or  any  of  them,  they  the  said  several  creditors  parties  thereto,  every 
or  any  of  them  respectively,  then  had  or  might  have  or  claim  for  or  in  respect  of  any 
debt  or  debts,  sum  or  sums  of  money,  claim  or  demand  whatsoever,  at  any  time  or 
times  theretofore  due  or  owing  to  them,  every  or  any  of  them,  or  which  thev  oi'  any 
of  them  might  or  could  claim,  challenge,  or  demand  of,  fi'om,  or  against  the  said 
defendant,  so  that  the  said  defendant  should  lie  fully  and  efl'ectually  discharged, 
released,  and  exonerated  therefrom,  anything  therein  contained  to  the  conti'ary  not- 
withstanding, the  said  assignment  and  the  covenants  and  agreements  in  the  said  deed 
contained  on  his  part  to  be  observed  and  performed,  only  excepted  :  That,  more  than 
three  calendar  months  before  the  suit,  the  plaintifi'  had  notice  from  the  defendant  of 
his  suspension  of  payment,  and  of  such  deed  of  arrangement ;  and  that  all  matters 
and  things  were  done  and  happened  according  to  the  said  act,  to  make  the  deed,  and 
the  said  release  therein  contained,  as  effectual  and  obligatory  in  all  respects  upon  the 
creditors,  including  the  plaintid',  who  did  not  sign  the  said  deed,  as  if  they  had  duly 
signed  the  same. 

[168]  Iveplication, — Joindei-  of  issue;  and,  fur  a  second  replication,  the  plaintiff" 
denied  that  all  matters  and  things  were  done  and  happeued  according  to  the  said  act, 
to  make  the  alleged  deefl,  and  the  alleged  relea.se  therein  contained,  as  effectual  and 
obligatory  in  all  respects  upon  the  creditors,  including  the  plaintiff,  who  did  not  sign 
the  said  deed,  as  if  they  had  duly  signed  the  same,  as  alleged, — in  this,  that  it  did 
not  provide  for  the  distribution  of  the  whole  of  the  defendant's  estate  amongst  and 
for  the  benefit  of  all  his  creditors. 

The  plaintiff" also  demnired  to  the  plea,  on  the  grounds  "that  the  alleged  deed  is 
not  a  deed  of  arrangement  within  the  Bankrupt  Law  Consolidation  Act,  1849  ;  that 
it  is  not  stated  with  certainty,  or  at  all,  that  the  alleged  deed  was  executed  by  the 
defendant  or  by  oi'  on  behalf  of  six  sevenths  in  number  and  value  of  his  creditors,  as 
rei|uired  by  the  statute  ;  that  it  is  not  stated  that  the  persons  or  firms  who  signed 
the  alleged  deed  were  creditors  who  would  be  entitled  to  ])rove  against  the  defendant's 
cst^ite  in  bankruptcy,  or  that  they  signed  the  said  deed  before  the  plaiutitl' had  notice 
theieof,  or  when  they  signed  the  same  :  that  it  is  not  stilted  that  the  said  alleged  ilecd 
puriwrted  to  assign  all  the  estiite  and  effects  and  ])i()pcrty  of  the  defendant  which 
would  have  lieen  available  at  the  time  of  his  suspension  of  payment  in  bankruptcy 
for  his  creditors,  oi'  what  part  of  his  estate  and  ell'eets  was  thereby  assigned,  or  upon 
what  trusts  such  a,ssignment  purported  to  be,  or  whether  those  trusts  were  for  the 
benefit  of  all  or  of  a  part  only  of  his  creditors  ;  and  that  it  appears  l)y  the  plea  that 
the  alleged  assignment  was  for  the  benefit  of  those  credit«is  only  who  were  parties  to 
the  said  deed  of  airangcnicnt." 

The  defendant  joined  issue  on  the  second  replication,  and  .Uso  demurred  thereto, 
(lU  the  ground  that,  "if  the  deed  is  foi'  the  distril)ution  of  the  estiite  iiniong  all  the 
[109]  creditors  who  execute,  sign,  or  iissent  to  it,  it  is  within  the  iict,  iind  yet  such  a 
deed  is  not  f(jr  distiibution  iimong  iill  the  creditors."     .loindor  in  dcunu'rer. 

John  Gray  (with  whom  Wiis  M'Mahou),  for  the  i)laintitr((().     The  question  tuins 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff",  as  to  the 
demurrers,  were  in  substiince  the  .same  as  the  grounds  of  demurrer  to  the  ])le:i ;  and, 
as  to  pliiintilfs  second  repliciition, — "that,  if  the  alleged  deeil  did  not  [)i'ovide  for  the 


378  BLOOMER    ('.   DARKE  2  C.  B.  (N.  S.)  no. 

upon  the  construction  of  the  clauses  in  the  12  &  13  Vict.  c.  106,  which  relate  to 
arrangement  by  deed  with  creditors.  'I'he  224th  section  enacts  "  that  every  deed  or 
memorandum  of  arrangement  now  or  hereafter  entered  into  between  any  such  trader 
and  his  creditors,  and  signed  by  or  on  behalf  of  six  sevenths  in  number  and  value  of 
those  creditors  whose  debts  amount  to  101.  and  upwards,  touching  such  trader's 
liabilities,  and  his  release  therefrom,  and  the  distribution,  inspection,  conduct,  manage- 
ment and  mode  of  winding-up  of  his  estate,  or  all  or  any  of  such  matters,  or  any 
matters  having  reference  thereto,  shall  (subject  to  the  conditions  hereinafter  mentioned) 
be  ;us  effectual  and  obligatory  in  all  respects  upon  all  the  creditors  who  shall  not  have 
signed  such  deed  oi-  memorandum  of  arrangement  as  if  they  had  duly  signed  the 
same,"  &c.  The  22.5th  section  provides  "  that  no  such  deed  or  memorandum  of 
arrangement  shall  be  effectual  or  oliligatory  upon  any  creditor  who  shall  not  have 
signed  the  same,  until  after  the  expiration  of  three  months  from  the  time  at  which 
such  creditor  shall  have  had  notice  from  such  trader  of  his  suspension  of  payment, 
and  of  such  deed  or  memorandum  of  arrangement,  unless  such  tiader  shall  [170] 
within  such  time  obtain  from  the  court  an  order  or  certificate  of  the  said  court  declaring 
or  ceitifying  that  such  deed  or  memorandum  of  arrangement  has  been  duly  signed  by 
or  on  behalf  of  such  majority  of  the  creditors  as  aforesaid,"  &c.,  "and  no  creditor 
who  shall  not  have  had  fourteen  days'  notice  of  any  intended  application  for  such 
order  or  certificate  as  aforesaid,  shall  be  bound  thereby."  The  226th  section  enacts, 
"that,  when  the  trustee  or  inspector  under  such  deed  or  memorandum  of  arrangement, 
or,  if  there  shall  be  no  such  trustee  or  inspector,  when  any  two  of  the  creditors  shall 
be  satisfied  that  six  sevenths  in  number  and  value  of  the  creditors  whose  deists  amount 
to  101.  and  upwards  have  signed  such  deed  or  memorandum,  it  shall  be  lawful  for 
such  trustee  or  inspector,  or  for  such  two  creditors,  as  the  case  may  he,  to  certify  the 
same  to  the  court  in  writing,"  which  certificate  is  to  be  prima  facie  evidence  that  such 
deed  or  memorandum  has  been  so  signed.  The  227th  section  enacts  "that  every 
such  certificate  as  last  aforesaid  shall  have  appended  thereto  a  full  account  of  the 
debts  of  such  tradei-,  together  with  the  names,  residences,  and  occupations  of  his 
creditors,  and  shall  lie  accompanied  bj'  an  affidavit  by  such  trader  verifying  the  same." 
And  the  22Sth  section  enacts,  "that  the  creditors  of  every  such  trader  shall  have  the 
same  rights  respectively  as  to  set-off",  mutual  credit,  lien,  and  priority,  and  joint  and 
separate  assets  shall  be  distributed,  in  like  manner  as  in  bankruptcy  ;  and  no  creditor 
shall  be  prejudiced  or  affected  by  being  a  party  to  any  such  deed  or  memorandum  of 
arrangement  as  aforesaid,  or  by  the  same  being  obligatory  upon  him  as  to  his  right 
or  remedv  against  any  person  other  than  such  trader  ;  and  every  person  who  would 
be  entitled  to  prove  in  bankruptcy  shall  l>e  deemed  a  creditor  within  the  meaning  of 
the  provisions  of  this  act  with  respect  to  arrangements  by  deed."  The  plea  is  clearly 
bad  for  not  shewing  upon  [171]  the  face  of  it  that  the  deed  referred  to  is  for  the 
distribution  of  all  the  estate  and  effects  of  the  debtor,  and  that  it  is  an  assignment 
for  the  benefit  of  all  his  creditors  :  to  satisfy  the  statute,  it  is  not  enough  that  the 
assignment  is,  as  it  purports  to  be  here,  for  the  benefit  of  those  creditors  only  who 
execute  the  deed.  The  provisions  in  cjuestion  contemplate  a  deed  which  shall  provide 
for  the  administration  of  the  debtor's  estate  in  the  same  manner  as  it  would  be 
administered  under  a  fiat  in  bankruptcy.  It  is  true  that  Parke,  B.,  in  delivering  the 
opinion  of  the  judges  in  the  House  of  Lords  in  Larpent  v.  I'nhhij,  5  House  of  Lords 
Cases,  481,  497,  intimates  a  doubt  as  to  the  latter  point.  "We  have  some  doubt,"  he 
says  "  whether  a  deed  is  not  void  as  making  the  estate  distributable  amongst,  not  all 
the  creditors,  but  tho.se  only  who  execute  the  deed.  \\"e  should  have  clearly  thought 
so,  except  that  such  a  deed  is  in  practice  common,  and  in  all  cases  of  a  conveyance 
for  the  benefit  of  creditors  it  is  for  the  distribution  of  the  estate  amongst  the  creditors 
parties  to  the  deed.  But,  if  we  cannot  take  notice  of  that,  as  we  probably  ought  not 
to  do,  the  deed  is  void  on  this  account  also.''  But  no  decision  was  come  to  on  the 
point;  and,  in  the  subsequent  case  of  March  v.  JFarwkk,  1  Hurlst.  &  N.  158,  where 
Larpent  v.  Bihhy  was  citefl,  the  court  of  Exchequer  do  not  seem  to  have  participated 
in  the  doubt ;  for,  they  held  that  a  deed  of  arrangement  under  this  statute,  which 
exempted  from  the  assignment  the  wearing  apparel  of  the  debtor  and  his  family,  was 

distribution  of  the  whole  of  the  defendant's  estate  amongst  and  for  the  benefit  of  all 
his  creditors,  it  was  not  a  deed  of  arrangement  within  the  Bankrupt  I.,aw  Consolidation 
Act,  1849,  or  a  bar  to  the  plaiutift"s  claim." 
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void  :  and  they  iiitinuited  a  pretty  strong  opinion  that  such  a  deed  ought  in  terms  to 
provide  for  the  distribution  of  the  debtor's  estate  amongst  all  his  creditors,  and  not 
those  only  who  execute  the  deed.  Upon  authority,  therefore,  as  well  as  upon  the 
general  reason  of  the  thing,  it  is  submitted  that  the  deed  set  out  in  this  plea  is  not 
such  a  deed  as  is  contemplated  by  the  stiitute,  and  theiefore  that  the  plea  is  bad. 

[172]  Hugh  Hill,  contra  (c).  It  was  not  necessary  that  the  plea  should  set  out  in 
detail  all  the  provisions  of  the  deed:  it  is  enough  if  the  plea  contains  positive  allega- 
tions bringing  the  deed  within  the  words  of  the  act.  Now,  the  plea  alleges  that  a 
deed  of  arrangement  was  entered  into  between  the  defendant  and  his  creditors,  and 
signed  by  or  on  behalf  of  six  sevenths  in  number  and  value  of  the  creditors  whose 
debts  amountefl  to  101.  and  upwards.  It  then  goes  on  to  aver  that  the  said  deed  was 
an  indenture  expressed  to  be  made  by  and  between  [173]  the  defendant  of  the  first 
part,  certain  persons  named,  and  therein  described  as  "  trustees  for  the  purposes 
therein  mentioned,"  of  the  second  part,  and  "  the  several  other  persons  whose  names 
or  partnership  firms  are  thereunto  subscriljed  and  set,  and  seals  affixed,  by  themselves, 
their  partners,  attorneys,  or  agents  thereunto  duly  authoiised,  being  creditors  of  the 
said  defendant  for  the  respective  sums  of  money  set  or  mentioned  opposite  to  the 
names  or  partnership  firms  of  such  creditors  in  the  schedule  thereof  thereunder 
written,"  of  the  third  part.  The  plea  then  goes  on  to  allege  that  l)y  the  said  deed  the 
defendant  assigned  "  his  estate  and  effects  "  (meaning  all  his  estate  and  effects)  "  to  the 
said  trustees  in  maimer  and  for  the  purposes  therein  mentioned  ;  that  the  creditors 
parties  to  the  deed  thereby'  agreed  to  accept  and  tiike  the  estate  and  eH'ects  thereby 
assigned  in  full  satisfaction  and  dischai'ge  of  their  several  and  respective  debts  and 
demands,  and  thereloy  released  and  discharged  the  debtor.  Then  there  is  an  allega- 
tion, that,  more  than  three  calendar  months  before  the  suit,  the  plaintiff  had  notice 
from  the  defendant  of  his  suspension  of  payment,  and  of  such  deed  of  arrangement ; 
and  the  plea  concludes  with  a  general  averment  "  that  all  matters  and  things  were 
done  and  happened  according  to  the  said  act  to  make  the  said  deed,  and  the  said 
release  therein  contained,  as  efl'ectual  and  obligatory  in  all  respects  upon  the  creditors, 
including  the  plaintiff,  who  did  not  sign  the  said  deed,  as  if  they  had  duly  signed  the 
same."  Now,  this  plea  clearly  would  not  be  proved  unless  the  defendant  shewed  a 
deed  in  all  res])ects  complying  with  the  requisitions  of  the  statute.  [Cresswcll,  J. 
The  general  words  "that  all  matters  and  things  were  done  and  happened,"  &c.,  cannot 
surely  be  read  "all  words  were  inseited  in  the  deed  necessary  to  make  it  a  compliance 
with  the  act."]  The  22-ith  section  says  that  a  deed  to  the  purport  mentioned,  and 
signed  by  the  required  number  of  creditors,"  shall  [174]  bo  as  effectual  and  obligatory 
in  all  respects  upon  all  the  creditors  who  shall  not  have  signed  such  deed  or  memo- 
randum of  arrangement,  as  if  they  had  duly  signed  the  same," — that  is,  when  signed 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were  as 
follows  : — 

"That  it  is  sufhcient  to  follow  the  words  of  the  act  in  the  description  of  the  deed, 
and  the  averment  of  the  other  matters  ;  and  to  allege  that  all  matters  and  things 
were  done  and  happened  according  to  the  act  to  make  the  deed  and  release  as  effectual 
and  obligatory  on  the  jilaintilf  as  if  he  had  signed  it;  that,  at  the  trial  of  a  traverse 
of  the  plea,  the  defendant  i-oiilil  not  have  tlit^  verdict,  unless  he  proved  all  that  the 
act  rei)uires ;  that  it  was  open  to  the  plaintiff,  if  he  considered  that  the  deed  was 
insufficient  on  the  face  of  it,  to  set  it  out :  that  it  tends  to  unnecessary  proli.xity  in 
these  ca.ses  t^j  set  the  deeds  out  at  full  length  in  the  i)leas,  and  make  every  explanatory 
averment  neces.sary  to  bring  such  fleeds  within  the  act :  that  the  words  in  the  plea 
'  he  a.ssigned  his  estate  and  effects,'  mean  the  whole  :  that  the  worrls  in  the  plea, 
'  notice  of  such  deed,'  mean,  as  they  mean  in  the  act,  notice  of  the  deed  signed  as 
required  by  the  act,  the  word  'such  '  referring  to  evejy  quality  and  incident  previously 
mentioned  :  that  it  appears  that  the  whole  estate  was  assigned,  and  it  is  better  to 
allow  a  gencial  axerment  that  all  tliiTigs  were  done  according  to  the  act,  than  to 
re(piire  (hat  the  mode  ])rescribed  by  the  deed  for  dealing  with  the  estate  should  be 
explained  in  the  plea:  that,  if  the  ])laintilf  was  embarrassed  by  the  generality  of  the 
iivermcnt,  he  could  have  ap])licd  to  have  the  plea  amended  :  and  that,  on  the  aigument 
of  the  demurrer,  it  must  be  assumed  that  there  is  nothing  embai-rassing,  as  the  plaintilf 
nuist  either  have  made  no  ap))lii'ati(in,  or.  h.-ning  made  one,  he  has  failc(l  in  proving 
embarrassment." 
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by  six  sevenths,  it  shall  enure  for  the  benefit  of  all.  [Cockburn,  C.  J.  Assuming 
that  the  deed  purports  to  be  such  a  deed  as  the  statute  requires.  (Jresswell,  J.  The 
deed  purporting  to  be  an  assignment  for  the  benefit  of  those  who  execute  it,  would 
the  trustees  be  jnstified  in  paying  dividends  to  those  who  have  not  signed'?]  Yes: 
the  deed  is  for  the  benefit  of  the  general  body.  [Crowder,  J.  The  deed  clearly 
appears  to  be  for  the  benefit  only  of  "  the  parties  hereto."]  Upon  the  plea  it  does  not 
appear  to  be  so  limited.  [Willes,  J.  Suppose  such  a  deed  as  this  had  been  made 
before  the  statute,  and  a  suit  in  Chancery  against  the  trustees  to  enforce  payment  to 
a  creditor  who  had  not  executed  it, — would  such  creditor  be  entited  to  participate  in 
the  fund  ?  Your  contention  is,  that  the  words  at  the  latter  part  of  the  224th  section 
operate  to  introduce  a  person  who  bat  for  the  statute  would  not  be  within  the  deed.] 
Creditors  who  have  not  executed  the  deed  are  by  the  terms  of  that  section  placed 
precisely  in  the  same  position  as  if  they  had  executed.  [Cockburn  C.  J.  Even  if  it 
appeared  to  be  the  intention  of  the  deed  to  exclude  those  creditors  who  did  not 
execute  !]  If  the  deed  contain  words  of  exclu.sion,  it  is  not  a  deed  within  the  statute. 
[Cockburn,  C.  J.  What  is  there  upon  the  face  of  this  deed,  as  stated  in  the  plea,  to 
shew  it  to  be  a  deed  within  the  statute  ?]  The  plea  clearly  would  not  be  proved  unless 
we  shewed  a  deed  in  conformity  with  the  act.  [Cresswell,  J.  We  do  not  know  what 
the  trusts  of  the  deed  are  :  and,  unless  it  is  such  as  to  enure  for  the  distribution  of  all 
the  debtor's  estate  and  effects  amongst  all  his  creditors,  it  is  not  a  deed  within  the 
statute.]  The  case  of  Macnauglii  v.  Eu-^sell,  1  Hurlst.  &  N.  611,  concurs  with  the 
view  [175]  which  the  court  seem  inclined  to  take.  The  defendant,  therefore,  will 
piav  leave  to  amend,  by  setting  out  the  deed  more  fully. 

Gray,  for  the  plaintiff',  asked  that  it  might  be  imposed  as  a  condition  that  he 
should  be  furnished  with  a  copy  of  the  deed,  or  allowed  to  inspect  it.  This  was 
assented  to. 

Leave  to  amend,  on  the  usual  terms  (a). 

Taylor  and  Another  r.  Stray.     April  2nd,  1S.57. 

[S.  C.  26  L.  J.  C.  P.  185,  287,  3  Jui'.  N.  S.  964  ;  5  W.  R.  761.  Applied,  IVhihhead 
v.  hod,  1867,  L.  E.  2  C.  P.  238;  Cropper  v.  Cook,  1868,  L.  K.  3  C.  P.  198.  See 
Coles  V.  Bristowe,  1868,  L.  R.  6  Eq.  161  ;  L.  R.  4  Cb.  3.] 

The  plaintiffs,  stock-brokei's,  and  membei's  of  the  London  Stock  Exchange,  on  the  28th 
of  August,  1856,  at  the  request  of  the  defendant,  bought  for  him  twenty  shares  in 
a  joint-stock  bank  called  the  Royal  British  Bank,  to  be  paid  for  on  the  "settlement 
day,"  which  was  on  the  15th  of  September,  and  duly  forwarded  to  liim  the  usual 
broker's  contract-note.  The  bank  stopped  payment  on  the  3rd  of  September,  and 
ultimately  become  bankrupt.  On  the  11th,  the  defendant  repudiated  the  trans- 
action, and  gave  the  plaintifis  notice  not  to  paj'  the  price  on  his  account.  The 
plaintiflFs  having  been  compelled  according  to  the  rules  of  the  Stock  Exchange  to 
pay  for  the  shares  on  the  settlement  day,  sent  the  defendant  the  certificates  and 
transfers,  and,  upon  his  declining  to  accept  them,  sued  him  for  money  paid  : — Held, 
that  they  were  entitled  to  i-ecover. 

This  was  an  action  brought  to  recover  the  sum  of  6431.  10s.,  being  the  price  of 
twenty  shares  in  the  Royal  British  Bank,  which  had  been  bought  by  the  plaintiff's,  as 
the  brokers  of  the  defendant,  and  had  been  paid  for  by  the  plaintiffs  under  the  circum- 
stances hereinafter  mentioned,  and  also  51.,  being  the  plaintiffs'  conmiission  on  the 
purchase  of  the  shares.  The  declaration  contained  counts  for  money  paid,  work  and 
labour,  and  for  money  due  upon  accounts  stated.  The  defendant  pleaded  never 
indebted. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after  Michaelmas 
Term,  1856,  when  the  facts  appeared  to  be  as  follows : — 

The  plaintiff's  (Taylor  &  Aston)  are  members  of  the  Stock  Exchange,  in  London, 
and  carry  on  the  business  of  stock  and  shai-e-brokers  in  partnership  together.  On  the 
28th  of  August,  1856,  the  defendant  had  a  conver-[176]-sation  with  Aston  respecting 
the  price  of  shares  in  the  Royal  British  Bank,  and  requested  him  to  purchase  on  the 

(«)  The  plea  was  not  amended,  and  the  plaintiff  had  judgment. 
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Stock  Exchange  for  him  twenty  shares,  at  321.  per  shai'e,  for  the  account  ilay  on  the 
loth  of  Sejjtumber  then  next.  On  the  same  day,  Aston  bought  for  the  defendant  on 
the  Stock  Exchange  twenty  shares  at  the  price  named,  of  one  Russell,  a  jobber  or 
dealer  in  bank  shares  upon,  and  a  member  of,  the  Stock  Exchange.  Kussell  was  not 
himself,  nor  was  Wadeson,  a  broker  and  member  of  the  Stock  E.xchange  of  whom 
Russell  Ijought  sixteen  of  the  shares,  at  any  time  a  registered  owner  of  any  shares  in 
the  Royal  British  Bank  ;  liut  Russell  did  not  buy  to  fulfil  his  contract,  but  had  shai'es 
to  the  amount  recjuii'cd  in  his  possession,  or  a  right  to  them,  and  a  control  over  them, 
at  the  time  of  the  sale.  There  were  at  this  time  only  two  joljbers  who  dwelt  in  these 
shares,  and  Kussell  was  one  of  them.  The  Ro^'al  British  Bank  was  then  supposed  to 
be  solvent. 

The  purchase  was  made  subject  and  according  to  the  practice  of  the  Stock 
Exchange.  Thei'e  was  no  wi-itten  contract :  but  the  plaintiffs  and  Russell  each  made 
a  memorandum  of  the  bargain. 

It  was  proved  to  be  the  practice  of  the  Stock  Exchange  before  and  at  the  time  of 
the  transaction  in  question, — first,  that  the  seller  is  not  bound  to  transfer,  nor  the 
buyer's  broker  to  procure,  shares  from  the  person  named  in  the  note  sent  by  the 
buyer's  broker  to  his  principal  (in  this  case  designated  by  the  works  "  of  Russell  "),— 
secondly,  that  members  of  the  Stock  Exchange,  in  bai'gains  for  customers,  make  them- 
selves liable  for  theii'  performance, — thirdly,  that,  in  case  of  non-performance  by  a 
member,  the  committee  is  referred  to,  and  decides ;  and,  if  their  order  is  disobeyed, 
the  disobedient  pai'ty  is  expelled, — fourthly,  that,  on  the  Stock  Exchange,  paj^ment  is 
made  for  shares,  on  handing  the  shares  and  a  transfer;  that  the  seller  is  paid  by  the 
ptH'  [177]-ehasing  broker  on  handing  the  shares  and  transfer,  as  was  done  in  this  case; 
and  that  that  is  so  as  to  all  kinds  of  shares. 

The  plaintiffs  had  previously  to  the  "iSth  of  August,  1856,  purchased  Ottoman 
Bank  shares  on  the  Stock  Exchange  for  the  defendant,  for  an  account  day,  in  the 
usual  wa}^  and  to  paj'  for  which  the  defendant  furnished  the  plaintifl's  with  the  money 
previously  to  the  settling-day. 

On  the  iSth  of  August,  the  plaintiffs  announced  to  the  defendant  that  they  had 
purchased  the  shares,  by  a  letter  as  follows, — "We  have  managed  to  purchase  the 
twenty  British  Bank  shares  at  321.,  agreeably  to  your  directions,  for  the  1.5th  of 
September,  (,'onti'act  herein."  This  letter  contained  an  inclosure  called  by  the 
plaintiffs  in  their  letter  the  contract  relating  to  the  purchase,  which  was  in  the 
following  terms : — 

"  2  Capel  Court,  London, 
"No.  5835.  "28th  August,  1856. 

"  Bought  for  Fredeiick  Stray,  Esq.,  for  15th  September  (501.  paid),  twenty  Royal 
British  Bank  shares,  of  Russell. 

"Consideration  ..... 

Stamp  ...... 

Registration    ...... 

Commission     ...... 
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0 
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"Taylor  i%  Aston,  Brokeis." 

The  Royal  British  Bank  sto])i)ed  pavnient  on  the  .'ird  of  Sei)tembci-,  1856, 
at  11. .30  A.M. 

On  the  8th  of  October,  the  time  for  paying  or  compounding  the  debt  expired, 
whereby  the  bank  committed  an  act  of  bankruptcy,  which  had  relation  to  the  8th  of 
Septcndicr. 

[178]  Early  on  the  morning  of  the  3ril  f>f  September,  the  defendant  had  a  con- 
ver.satidu  with  Aston  respccling  tlie  shares  in  (jueslion  ;  and  Aston  told  the  defendant 
that  British  Bank  shares  had  been  dealt  in  that-  nioi-uing  at  201.  j)er  share  ;  ;uid  theieu|)on 
the  defend.int  expressed  a  wish  to  sell  the  shares  in  question  at  that  price.  At  liiis 
time  the  plaintiffs  did  not  know,  noi-  did  it  api)cai',  whether  the  baid<  had  then 
stopped.  The  plaintiff  Aston  then  went  on  to  tlu'  Stock  Exchange,  and  tried  to  sell 
the  said  shares,  but  coidd  not.  The  defendant  waite<l  whilst  he  did  so,  and  was 
informed  of  the  lesnlt  of  the  attempt. 
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(3ii  the  Sth  of  Septemlier,  the  defendant  saw  Aston  who  told  him  that  the  failui'e 
of  the  bank  did  not  vitiate  the  contract  of  purchase  ;  and  the  defendant  said,  that,  at 
all  events,  he  should  not  have  the  shares  transferred  to  his  own  name,  but  should  have 
them  transferred  into  the  name  of  a  man  of  straw.  Aston  requested  authoiity  for 
that  purpose  in  writing,  and  was  also  desirous  of  obtaining  a  recognition  in  wiiting  of 
the  purchase  by  the  defendant ;  and  Aston  di-ew  out  a  memorandum  for  the  defendant 
to  sign,  which  was  in  the  following  terms  : — 

"2  Capel  Court,  8th  September,  1856. 
"  Messrs.  Taylor  &  Aston,  stock  and  share-brokers. 
"Gentlemen, — I  request  you  will  not  pass  my  name  for  the  twenty  British  Bank 
shares  purchased  on  the  28th  of  August,  as  they  are  not  intended  to  be  transferred 
to  me." 

The  defendant  took  this  memorandum  away  with  him  to  consider  about  it ;  and, 
having  done  so,  refused  to  sign  it:  and  before  the  loth  of  Septembei-,  he  returned  it 
imsigned  to  Mr.  Aston. 

On  the  11th  of  September,  1856,  the  defendant,  by  his  attorney,  wrote  and  sent 
the  plaintifts  the  following  letter  : — 

[179]  "  Gentlemen, — Having  now  had  an  opportunity  of  ascertaining  with  some 
precision  the  state  of  the  Royal  British  Bank,  not  only  at  the  time  of  the  recent  sale 
of  their  shares  in  the  market,  but  for  some  time  pi-eviously,  and  the  circumstances 
under  which  the  shares  were  sent  into  the  market,  and  the  manj'  grounds  of  objection 
to  the  acceptiince  of  such  shares  under  existing  circumstances,  I  give  you  notice  that 
Mr.  Stray  will  not  take  any  .shares  in  the  said  bank  ;  and,  further,  that  you  do  not 
pay  any  money  on  his  account  for  or  in  respect  of  any  alleged  purchase  by  him  of  any 
such  shares." 

On  the  11th  and  13th  of  September,  1856,  the  plaintiffs  wrote  and  sent  to  the 
defendant  letters  of  which  the  following  are  copies  : — 

"2  Capel  Court,  11th  September,  1856. 
"  Stock  Exchange. 

"  Royal  British  Bank. 

"  Resolved,  that  no  circumstances  have  been  submitted  to  the  committee  to  induce 
them  to  interfere  with  the  settlement  of  the  Royal  British  Bank  shares  in  the 
ordinary  way. 

"By  order, 

"  G.  Webb,  secretary." 

"Dear  Sii-, — Our  committee  ha\e  to-day  come  to  the  above  decision  as  to  the 
transactions  in  the  Royal  British  Bank  shares.  We  have,  therefore,  to  request  you  to 
inclose  us  a  cheque  for  6-181,  12s.  6d.  by  the  15th  instant,  being  the  cost  of  the  twenty 
shares  purchased  on  the  28th  ult.  for  you  and  by  youi'  instructions,  and  for  which  we 
shall  have  to  pass  your  name  on  that  day. — Yours,  &c.  "  Taylor  &  Aston. 

"  Frederick  Stray,  Esq." 

"2  Capel  Court,  13th  September  1856. 

"  Dear  Sir, — We  have  recei\ed  some  letters  as  to  the  purchase  of  the  twenty  Royal 
British  shares  at  321.  per  [180]  share  on  the  28th  August  for  payment  on  the  15th 
September,  to  suit  your  con\'enience,  and  in  accordance  with  the  customs  and  rules  of 
the  Stock  Exchange  made  by  us  as  brokers  by  your  instructions  and  for  your  account, 
of  Mr.  Russell,  as  per  contract  rendered  you  on  that  day  :  and,  as  we  are  informed, 
we  must,  as  brokers,  and  in  accordance  with  those  rules,  give  your  name,  and  pay  the 
consideration  undertaken  for  the  shares,  although  of  doubtful  value,  the  same  as  we 
should  have  done,  and  handed  them  to  you,  had  they  been  worth  twice  your  purchase- 
money.  We  cannot,  therefore,  relieve  ourselves  of  the  contract  entered  into  on  your 
behalf  and  by  your  direction,  and  shall  hold  vou  liable  for  whatever  we  may  be  called 
upon  to  pay  as  the  consequence  of  your  orders  to  effect  the  purchase  for  you  on  the 
28th  ult.— Yours  faithfully,  '  "  Taylor  &"  AsTON. 

"  F.  Stray,  Esq." 
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The  uluirter  of  the  Koyal  British  Bank  (wiiich  was  put  in)  recites  the  deed  of 
settlement  of  the  bank  on  its  formation  under  the  7  &  8  Vict.  c.  113:  the  following 
clauses  were  read  : — 

"  10.  That  it  should  he  lawful  fur  evei  y  proprietor,  and  for  every  person  claiming 
in  his  or  liei-  right  in  any  way  howsoever,  with  consent  of  the  court  of  directors,  to  sell 
and  tiansfer,  by  deed  duly  stamped,  in  which  the  consideration  should  be  ti'uly  stated, 
the  shares  to  which  lie  or  they  should  be  entitled,  or  an\'  of  them,  to  any  person  or 
persons,  subject  nevertheless  to  the  conditions  or  restrictions  thei'ein  contained  ;  and 
that  the  same,  when  duly  executed,  should  be  delivered  to  the  secretary  or  other  proper 
ofiicer  of  the  company,  and  be  kept  by  him  ;  and  he  should  enter  a  memorial  thereof 
in  a  book  to  !)e  kept  at  the  head  banking-house  aforesaid,  to  be  called  the  '  Register 
of  Transfers,'  and  should  indorse  [181]  such  entry  on  the  deed  of  transfer  ;  and  that, 
for  every  such  entry  and  indorsement,  the  company  should  be  entitled  to  2a.  6d. ;  and 
that  such  deed,  so  indorsed,  should  be  sufficient  evidence  of  the  consent  of  the  court  of 
directors. 

"  11.  That  the  person  or  persons  proposing  to  make  awy  transfer  of  shares,  or  the 
person  or  persons  to  whcmi  the  same  «as  proposed  to  be  made,  should,  seven  days  at 
the  least  before  the  making  or  executing  any  such  transfer,  deliver  to  the  court  of 
directors  at  the  head  banking-house  aforesaid,  a  notice  in  writing  specifying  the  number 
of  shares  proposed  to  be  transferred,  and  the  name  or  names,  residence,  or  rank, 
profession,  or  trade,  and,  if  representatives,  their  character  or  title  as  such,  as  well  of 
the  person  or  persons  so  proposing  to  transfer,  as  of  the  person  or  persons  to  whom 
such  transfer  was  proposed  to  l)e  made,  and  the  price  or  consideration  (if  any)  proposed 
to  be  given  for  the  same. 

"  13.  That  the  court  of  directois  should  prescribe  the  form  of  the  transfer  of  the 
shares  ;  and  that  every  puichaser  or  transferee  of  shares  should,  in  respect  of  the 
shares  purchased  by  or  transferred  to  him,  and  at  his  owti  e.xpense,  when  required  by 
the  said  court,  execute  this  or  any  supplementary  deed  or  deeds,  and  enter  into  any 
such  covenant  with  the  company  to  observe,  fulfil,  and  perform  all  the  clauses,  con- 
ditions, and  stipulations  therein  contained,  as  by  the  said  court  should  be  required. 

"  16.  That,  upon  every  sale  or  transfei'  of  shares,  or  change  of  proprietorship 
therein,  the  then  existing  certificate  should  be  given  up  to  be  cancelled,  and  should 
forthwith  be  cancelled  accordingly,  and  that  a  new  certificate  should  be  given  to  the 
new  proprietor,  in  respect  of  the  shares  transferred  to  or  taken  l)y  him  ;  and  that,  if 
any  of  the  shares  included  in  the  certificates  so  given  up  should  be  letained  by  the  old 
proprietor,  a  new  ceititi-[182]-cate  in  respect  thereof  should  l)e  issued  to  him  without 
any  other  fee  than  that  paid  on  the  transfer  ;  and  that  the  production  of  any  certificate 
should  at  all  times  be  good  pi-ima  facie  evidence  of  the  title  of  the  person  holding  the 
same  as  proprietor  of  the  shares  therein  mentioned  " 

The  practice  of  the  bank  as  to  transfers  of  shares  thei'cin  was  as  follows  : — They 
prescribed  a  fonii,  and  had  it  printed  in  blank.  This  form  was  generally  tilled  up  by 
the  bank,  and,  if  so  tilled  up,  there  was  nothing  put  upon  the  ti'ansfer  to  shew  that  it 
had  been  so  tilled  up.  The  bank,  however,  sometimes  gave  out  the  blank  printed 
forms  of  the  transfers  to  the  brokers,  to  be  tilled  u[)  by  themselves;  and  the  transfers 
in  this  case  were  in  such  forms. 

It  was  not  a  matter  of  course  that  the  consent  of  the  directors  should  be  given  :  but 
it  was  never  refused. 

The  notice  mentioned  in  the  eleventh  clause  was  not  generally  required  by  the 
bank  :  and  they  nevei-  refused  to  register  a  transfer  in  consequence  of  its  omission. 

Kusscll  bought  sixteen  of  the  twenty  shares  of  one  Wadeson,  a  broker  ;  and  he  sold 
them  as  broker  of  William  Barnctt.  It  was  Wadeson's  duly  to  dcli\er  to  ivussoll  a 
transfer  duly  executed  by  Barnett  of  the  said  sixteen  shares.  Wadeson  on  the  15th 
of  September  applied  to  the  bank  to  ])i'epare  a  transfer  of  the  said  sixteen  shares  to 
the  defendant.     This  a|)plieation  was  I'cfusod  by  the  bank. 

There  was  no  other  e\idence  of  any  refusal  by  the  directors  to  consent  to  a  transfer 
of  the  shaies  in  (pieslion  :  and  no  cviilence  of  consent  on  their  part  to  such  transfer. 
VVaclesoii  .-iflerwards,  on  the  .same  day,  obtained  a  blank  |irintcil  form,  and  lillcil  it  up 
himself,  and  got  it  executed  l)y  iMr.  Barnett. 

The  bank  refused  a  number  of  apjjlieations  made  to  them  after  the  3rd  of  .September 
to  allow  transfers.  [183]  They,  however,  allowed  and  registered  two  or  three  transfers 
after  the  3rd  of  Septembei-. 
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The  secretary  of  the  liaiik  stated  that  it  was  not  a  matter  of  course  to  register 
transfers  on  production  at  the  bank  of  the  papers  duly  executed  ;  but  that  he  was  not 
aware  of  any  refusal  to  do  so. 

On  the  15th  of  September,  the  plaintiffs,  according  to  the  oi'dinary  practice  of  the 
Stock  Exchange,  passed  the  defendant's  name  to  Mr.  Russell,  as  the  buyer  of  twenty 
shares ;  and,  in  due  course,  according  to  the  same  practice,  Mr.  Kussell  tendered  to 
the  plaintitls  twenty  shares  in  the  said  bank,  and  transfers  thereof  in  the  prescribed 
form,  duly  executed  and  stamped, — sixteen  certificates  being  in  the  name  of  William 
Barnett,  with  a  transfer  from  him,  and  four  in  the  name  of  Rear  Admiral  Robert 
Aitcheson.  with  a  transfer  from  him.  On  such  tender,  the  plaintiffs  were  bound  by 
the  ordinary  practice  of  the  Stock  Exchange  to  pa.}'  to  Mr.  Russell  6401.  for  the 
purchase  money,  and  31.  10s.  for  the  stamps  impressed  on  the  said  transfers. 

The  plaintiffs,  in  order  to  try  and  save  the  defendant,  though  at  the  risk  of  being 
declared  defaulters,  at  first  refused  to  pay  Mr.  Russell  for  the  shares  :  and  he  thereupon 
summoned  them  on  the  same  day  l.iefore  a  committee  of  the  said  Stock  Exchange,  who 
considered  the  circumstances  of  the  case,  and  determined  that  the  plaintiff's  were  bound 
to  pay  for  the  shares.  Russell  thereupon  again  tendered  the  certificates  and  the 
transfers,  and  the  plaintiffs  paid  him  64.31.  10s.  for  the  same. 

The  plaintiff's'  commission  for  making  the  purchase  is  5s.  per  share,  making  51.  for 
the  twenty  shares.  The  certificates  of  shares  were  genuine,  and  the  transfei-s  were  in 
the  ordinary  form.  There  were  sixteen  certificates  of  shares  in  the  name  of  William 
Barnett,  all  in  the  same  form,  but  numbered  respectively  1021  to  10.36,  [184]  both 
inclusive.     The  following  is  a  copy  of  one  of  the  certificates  : — 

"  The  Royal  British  Bank. 
"  No.  1021.  "London,  the  27th  day  of  March,  1855. 

"  This  is  to  certify  that  William  Barnett,  National  Debt  Office,  Old  Jewry,  gentle- 
man, is  the  proprietor  of  one  share  of  1001.  in  the  Royal  British  Bank,  on  which  501. 
have  been  paid  up.  "  Ed.  Esdaile, 

"  R.  P,\DDIS0N,  Secretary.  "  Pro  CtEN'.  Man.^^ger." 

The  following  is  a  copy  of  the  transfer  from  the  said  William  Barnett :  — 

"  I,  William  Barnett,  of  the  National  Del)t  Office,  Old  Jewry,  city,  gentleman,  in 
consideration  of  the  sum  of  5121.  paid  to  me  by  Frederick  Stray,  of  40  Haymarket, 
tailor,  do  hereby  transfer  to  the  said  Frederick  Stiay  .sixteen  shares  numbered  1021 
to  1036,  lioth  inclusive,  in  the  business  of  the  corporation  called  the  Royal  British 
Bank,  To  hold  unto  the  said  Frederick  Stray,  his  executors,  administrators,  successors, 
and  assigns,  subject  to  the  several  conditions  on  which  I  held  the  same  at  the  time  of 
the  execution  hereof  :  And  I,  the  said  Frederick  Stray,  do  hereby  agree  to  take  the 
said  sixteen  shares  subject  to  the  same  conditions.  As  witness  our  hands  and  seals 
this  18th  day  of  September,  in  the  year  of  our  Lord,  1856. 

"  William  Baknett  (seal). 
"Signed,    sealed,    and    delivered!  "  (seal), 

bj'  the  above-named  William  - 
Barnett,  in  the  presence  of  j 

"  William  Wadeson, 
of  76  Old  Broad  Street,  stock-broker. 

"  Signed,  sealed,  and  delivered  by  j 
the  above-named  ^ 

in  the  presence  of  "j 

[185]  The  other  transfer  was  of  four  shares,  and  was  in  the  same  form,  excepting 
that  the  transfenor  was  Rear  Admiral  Robert  Aitcheson,  of  Shrubs  Hill,  Lyndhurst, 
Hampshire ;  and  the  consideration  was  stated  to  be  1281.  ;  and  the  date  was  the  16th 
of  September,  1856. 

There  were  also  four  certificates  of  shares  in  the  same  form  as  the  above,  but  in 
the  n.ime  of  the  said  Rear  Admiral  Robert  Aitcheson. 

The  said  William  Baiiiett  and  Rear  Admiral  Robert  Aitcheson  were  respectively 
registered  shareholders  of  the  above-mentioned  shares. 
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On  the  19th  of  September,  1856,  the  plaiutifl's  wrote  to  the  defendant  a  letter  of 
which  the  following  is  a  copy  : — - 

"  2  Capel  Court,  19th  September,  1856. 

"  Dear  Sir, — We  yesterday  had  stamped  transfers  and  certificates  of  the  twenty 
Royal  British  Bank  shai-es  purchased  for  you  on  the  28th  of  August  of  Mr.  Russell, 
presented  to  us  for  payment  by  him,  and  have  been  under  the  necessity  of  paying, 
according  to  the  laws  of  our  Stock  Exchange,  on  your  account,  the  purchase-money, 
6401.,  with  stamps  6431.  10s.,  and  with  our  commission  51.,  making  together  6481.  10s., 
which  we  request  you  to  pay  the  bearer,  who  will  hand  j'ou  the  shares,  or  to  forward 
us  the  same  immediately,  otherwise  we  shall  require  interest  to  be  paid  thereon  from 
this  date.  "  Tayi-or  &  Aston. 

"  To  Frederick  Stray,  Esq." 

This  letter  was  delivered  to  the  defendant  on  the  same  day,  by  a  clerk  of  the 
plaintift's,  who  took  with  him  the  shares  and  transfers. 

At  the  close  of  the  plaintiffs'  case,  the  following  objections  were  urged  on  the  part 
of  the  defendant, — first,  that  the  directors  of  the  Royal  British  Bank  bad  refu.sed  to 
consent  to  the  transfer  tendered  to  the  defendant  before  [186]  the  plaintiffs  paid  their 
money  ;  and  that  it  was  the  plaintiffs'  duty  to  procure  such  transfer, — secondly,  that 
the  transfers  were  not  in  the  name  of  Russell,  but  in  the  names  of  other  parties ; 
and  that  Russell  had  not  at  the  time  of  the  contract,  or  at  any  subsequent  time,  any 
shares  in  the  bank. 

The  learned  judge  declined  to  nonsuit  the  plaintiff,  but  reserved  the  points ;  and 
a  verdict  was  found  for  the  plaintiffs,  the  counsel  for  the  defendant  not  addressing 
the  jury,  nor  requiring  any  point  to  be  left  to  them,  but  relying  upon  the  above 
objections. 

Knowles,  Q.  C,  in  Michaelmas  Term  last,  in  pursuance  of  the  leave  reserved  to  him, 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant,  on  the  grounds  urged  by  him 
at  the  trial.  He  referred  to  Hihhlewhite  v.  M^Marine,  6  M.  &  W.  200,  and  Jnikinson 
V.  Lloi/d,  7  Q.  B.  27. 

Atherton,  (^).  C,  and  Aston,  shewed  cause.  The  defendant  by  this  rule  seeks  to 
have  the  verdict  enteied  for  him  upon  two  grounds, — first,  that  the  directors  had 
refused  to  consent  to  the  transfers  tendered  to  the  defendant  before  the  plaintiffs  paid 
the  money,  and  that  it  was  the  duty  of  the  plaintiffs  to  procure  such  transfers, — 
secondly,  that  the  transfers  were  not  in  the  name  of  Russell,  but  of  other  parties,  and 
that  Russell  had  not  at  the  time  of  the  contract,  or  at  .any  subsequent  time,  any 
shares  in  the  bank. 

1.  The  first  point  does  not  properly  arise;  for,  the  defendant  having  refused  to 
accept  any  .shares,  the  time  never  arrived  at  which  the  directors  could  accept  or 
reject  the  transfcrree.  Before  the  directors  could  be  called  upon  for  their  consent, 
a  formal  transfer  must  be  executed  by  the  transferror,  and  assented  to  b}'  the  trans- 
fciTee.  Assuniiug,  however,  that  that  point  docs  [187]  arise,  the  question  is  upon 
what  terms  the  plaintiffs  and  defendant  dealt, — whulhci'  or  not  it  was  part  of  the 
bargain  that  the  consent  of  the  directors  should  be  obtiiined.  The  evidence  clearly 
established  that  sales  of  shares  on  the  Stock-Exchange  were  not  subject  to  the  approval 
of  the  directors  ;  but  that  all  that  the  broker  is  bound  to  flo  is,  to  obtain  a  transfer 
of  the  required  number  of  shares  at  the  price  and  within  the  time  stipulated.  It  also 
appeiirs  that  the  buying  broker  is  by  the  rules  of  the  Stock  Exchange  bound,  on  pain 
of  expulsion,  to  pay  the  price  to  the  selling  broker  on  the  settlement  day.  ll'ilkiniion 
v.  Lloyd,  7  t^).  B.  27,  therefore,  has  no  bearing  upon  the  present  case.  [Willes,  J. 
The  mere  fact  that  the  buying  broker  is  liable  to  be  expelled  for  non-compli.ince  with 
the  regulations  of  the  Stock  Exchange,  might  not  be  suflicient  for  a  couit  of  justice : 
but  here  the  plaintill's  were  under  a  liability  to  Russell.  The  10th  and  llthcl.uises 
of  the  deed  of  settlement  shew  that  the  consent  of  the  directors  is  mere  matter  of 
form,  and  cannot  be  withheld. 

2.  Then,  as  to  the  second  point,  the  (jucstion  is,  whether,  having  m.adc  the  con- 
tract of  the  28th  of  August,  1856,  with  Russell,  and  having  coninuniicatcd  that  to  the 
defendant,  the  plaintiff's  were  bound  to  obtain  a  tran.sfer  of  the  stipulated  number  of 
shares  from  Russell,  oi-  whether  the  contract  was  not  satisfied  by  their  obtaining 
through  Russell  a  transfei-  from  sonic  third  party.     The  evidence,  wius,  that  it  is  the 
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invariable  practice  of  the  Stock  Exchange  not  to  take  the  transfer  from  the  broker, 
but  to  accept  as  a  performance  of  the  contiact  any  shares  that  can  be  obtained  within 
the  time.  [Willes,  J.  That  is  perfectly  well  known.]  The  practice  is  recognised  in 
Sutton  V.  Tatbam,  10  Ad.  &  P].  27,  2  P.  &  D.  308,  where  Lord  Denman,  C.  J.,  and 
Littledale,  J.,  lay  it  down  that  a  person  who  employs  a  liroker  [188]  on  the  Stock 
E.xchange  impliedly  gives  him  authority  to  act  in  accordance  with  the  rules  there 
established,  though  such  principal  may  himself  be  ignorant  of  the  rules.  Pollock  v. 
Stahles,  12  Q.  B,  765,  5  Railw.  Cas.  352,  is  an  authority  to  the  same  effect.  Hibhh- 
U'hite  V.  M'AIoriiie,  5  M.  &  W.  4G2,  disposes  of  the  objection.  It  was  there  held,  that 
a  contract  for  the  sale  of  goods,  to  be  delivered  at  a  future  day,  is  not  invalidated  by 
the  circumstance  that  at  the  time  of  the  contract  the  vendor  neither  has  the  goods  in 
his  possession  nor  has  entered  into  an}^  contract  to  buy  them,  nor  has  any  reasonable 
expectation  of  becoming  possessed  of  them  by  the  time  appointed  for  delivering  them, 
otherwise  than  by  purchasing  them  after  making  the  contract.  The  plaintift's,  having 
performed  their  contract  in  buying  the  securities  they  were  instructed  to  buy,  are 
clearly  entitled  to  recover  the  monej'  paid  liy  them  in  pursuance  of  it,  and  do  not 
impliedly  covenant  for  title :  Lamerf  v.  Heath,  15  M.  &  W.  486  ;  Bosanquet  v.  Short- 
rulge,  i  Exch.  699  ;   IFcstropp  v.  Solomon,  8  C.  B.  345. 

Knowles,  Q.  C,  Maude,  and  Gibbons,  in  support  of  the  rule.  The  contract  was 
for  the  purchase  from  Russell  of  shares  in  the  Royal  British  Bank.  Unless  Russell 
tenderefl  to  the  plaintiffs  a  valid  transfer,  they  were  under  no  obligation  to  accept  the 
shares  or  to  pay  the  money,  and  consequently  could  have  no  right  to  call  upon  the 
defendant.  Now,  the  23rd  section  of  the  7  &  8  Vict.  c.  113,  which  authorizes  the 
transfer  of  shares,  recinires  that  such  transfer  shall  be  made  "  subject  to  the  provisions 
of  the  deed  of  settlement;"  and  the  10th  clause  of  the  deed  of  settlement  expressly 
requires  it  to  be  done  "with  the  consent  of  the  court  of  directors."  Without  such 
consent,  therefore,  a  transfer  would  be  inoperative  :  the  pretended  transferror  would 
still  re-[189]-main  a  .shareholder :  Bosanqitd  v.  Short lidfie,  4  Exch.  699, — the  decision 
of  the  court  of  Exchequer  in  which,  so  far  as  this  question  is  concerned,  not  being  at 
all  affected  by  the  judgment  of  the  House  of  Lords  in  Bar/fate  v.  Short lidf/e,  5  House 
of  Lords  Cases,  297.  The  principle  upon  which  alone  this  action  is  maintainable,  is 
thus  stated  by  Tindal,  C.  J.,  in  Bmclbi/  v.  Bell,  3  C.  B.  284,  293,—"  In  order  to  main- 
tain this  action  for  money  paid  to  the  use  of  the  defendant,  at  his  request,  it  was 
necessary  that  the  plaintiff  should  prove  either  an  actual  request  on  the  part  of  the 
defendant,  or  that  the  money  was  paid  in  discharge  of  some  liability  which  the 
plaintiff  had  taken  upon  himself  by  the  defendant's  authority."  JFilkhison  v.  Lloyd, 
7  Q.  B.  27,  is  very  much  in  point.  There,  the  plaintiff  agreed  to  purchase  of  the 
defendant  shares  in  a  mining  company  established  under  a  deed  of  settlement,  and 
sent  a  form  of  transfer  to  the  defendant  for  his  execution.  The  deed  required,  that, 
on  transfer  of  shares,  the  intended  proprietor  should  be  approved  of  liy  the  directors. 
The  defendant  executed  and  returned  the  transfer,  and  sent  also  a  certificate  (accord- 
ing to  the  provisions  of  the  deed)  verifying  the  defendant's  title  to  the  shares.  The 
plaintiff,  on  recei\'ing  the  transfer,  paid  for  the  shares  ;  Ijut,  before  such  payment,  the 
directors  passed  a  resolution  (unknown  to  the  plaintili'  till  after  the  payment)  stating 
that  the  defendant  had  commenced  an  action  against  the  company,  and  that  no  trans- 
fer of  shares  standing  in  his  name  should  be  allowed  while  such  action  was  pending. 
The  directors  never  objected  to  the  plaintiff  as  a  proprietor ;  and  the  defendant 
denied  their  power  to  stay  a  transfer  on  the  ground  abo\e  stated.  AVhile  the 
transfer  was  suspended,  the  shares  fell  in  the  market,  and  the  plaintiff  brought 
assumpsit  for  money  had  and  I'eceived,  to  recover  back  the  purchase-mone}^ :  and  it 
was  held  that  the  action  Lay  ;  for  [190]  that  the  defendant,  as  ;-endor,  was  bound  to 
obtain  the  assent  of  the  directors,  and  to  do  all  that  was  necessaiy  to  vest  the  shares 
in  the  plaintifl'.  That  case  shews  that  the  plaintiffs  may  I'ccover  back  the  nionej^  they 
have  paid  to  Russell.  The  case  of  Sleigh  v.  Sleigh,  5  Exch.  514,  is  also  very  analogous. 
It  was  there  held  that  the  drawer  of  an  accommodation  bill  cannot  sue  the  acceptor 
for  money  paid  to  his  use  to  the  holder  of  the  bill,  unless  not  only  the  money  paid 
pro  tanto  discharged  the  liability  of  the  acceptor,  but  also  the  payment  was  made  at 
his  request,  either  express  or  implied.  Therefore,  where  the  plaintiff  drew  and 
indorsed  for  the  accommodation  of  the  defendant,  the  acceptor,  a  bill  of  exchange, 
which,  when  due,  was  dishonoured,  and  the  plaintiff',  without  having  received  notice 
of  dishonour,  and  without  any  request  from  the  plaintiff,  paid  a  part  of  the  bill  to 
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the  holder, — it  was  held  that  he  could  not  recover  the  amount  from  the  defendant  in 
an  action  for  money  paid  to  his  use, — there  bcins;  no  implied  undeitakiTig  to  indemnify 
against  a  payment  which  the  drawer  voluntarily  made,  with  full  knowledge  that  he 
was  not  liound  t  >  pay.  [Crowder,  J.  Here,  the  plaintiHs  enter  into  a  contract  at  the 
request  of  the  defendant :  you  are,  in  eft'ect,  seeking  to  imply  an  agency  dirt'erent  from 
the  ordinary  course  of  the  business  which  the  parties  are  engaged  in.]  There  was  no 
eralence  of  a  course  of  t)usincss  applicable  to  a  case  like  this, — where  a  tender  of 
shares  was  made  after  the  failure  of  the  liank.  Kesides,  the  course  of  business  on  the 
Stock  Exchange  is  not  binding  on  the  court:  Child  v.  Moiiet/,  8  T.  K.  610.  The 
consent  of  the  directors  to  the  transfer  was  cleai'ly  necessary  :  Farnther  \.  Gaitf:keU 
13  pjast,  -1^32  :  and  it  was  the  seller's  duty  to  procure  it.  This  is  like  the  case  of  a 
covenant  in  a  lease,  not  to  assign  without  the  consent  of  the  lessor  ;  in  which  case  it 
is  the  vendor's  iliity  to  procure  such  consent:  Llai/d  v.  [191]  Un.<p,  ')  Taunt.  249: 
Mason  v.  Conhr,  7  Taunt.  9.  As  to  the  resolution  of  the  Stock  Ex'change  connnittee, 
of  the  11th  of  September,  1856,  that  clearly  h;vd  no  binding  force  upon  persons  not 
members  of  that  body  :  It'cMropp  v.  Soloinnn,  8  C.  B.  34.5.  [Crowder,  J.  All  that 
that  resolution  amounts  to  is,  that  the  committee  declined  to  interfere  in  the  matter.] 
This  contract  was  in  writing, — it  was  a  contiact  for  twenty  shares  bought  of  Kussell. 
[CresswcU,  J.  They  aie  not  stated  to  be  Jvussell's  shaies.  Willes,  J.  Besides,  the 
note  sent  to  the  dcfcTidant  was  not  the  contract.]  It  must  be  conceded  that  it 
cannot  be  put  higher  than  a  statement  of  the  contract  sent  by  the  plaintiffs  to  the 
<lefendant. 

Cres.swkli.,  J. (a).  I  am  of  opinion  that  the  rule  for  a  new  trial  for  this  case 
must  l)e  discharged.  This  is  an  action  for  money  ])aid  by  the  plaintiffs  to  the  use  of 
the  defendant ;  and  the  ipiestion  is  whether  the  plaintitl's  had  any  authority,  express 
or  implied,  to  pay  the  money  on  his  behalf.  It  appears  that  the  plaintiffs  were 
employed  to  purchase  for  the  defendant  on  the  Stock  Exchange  shares  in  a  chartered 
joint-stock  Itank,  and  that,  according  to  the  usage  of  the  Stock  E.xchange,  he  bought 
the  required  number  of  shares  of  another  broker  there  :  and  it  was  proved,  that,  by 
the  rules  of  that  establishment,  it  is  incumbent  on  the  buying  broker  to  pa}'  the 
amount  of  the  purchase  money  on  the  day  specified  to  the  selling  broker  upon  the 
transfers  being  tendered  to  him,  and  that  the  plaintiffs  did  pay  the  money  accordingly. 
It  was  fui'thcr-  proved  that  the  plaintiH's  had  on  former  occasions  been  employed  by 
the  defendant  to  buy  shares  for  him  in  that  mai'ket.  He  must,  therefore,  be  taken 
to  have  given  them  authority  when  he  employed  them  to  deal  accorfling  to  the  course 
and  practice  of  the  [192]  m;uket.  Having  at  the  defendant's  reipiost  purchased  the 
shares  for  a  future  day,  the  plaintitl's  did  all  that  was  requisite  to  entitle  them  by  the 
usage  of  the  Stock  Pjxchange  to  com[)lote  the  transaction  ;  and  therefoi'e  they  had  an 
impliefl  authority  from  the  defeuflant  to  pay  the  money  for  him  on  that  day.  I  do 
not  think  it  necessary  to  deal  with  the  resolution  of  the  committee  of  the  Stock 
Exchange,  because,  if  we  find  the  plaintiH's  buying  shares  according  to  the  course  of 
business  of  the  market  to  which  the  flefendant  sends  them,  and  advancing  their 
money  in  pursuance  of  that  course  of  V>iisiness,  although  the  transaction  ultimately 
fails  otherwi.sc  than  through  any  default  on  their  part,  they  clearly  are  entitled  to 
recover  from  their  princijial  the  money  so  paid.  If  the  principal  fails  to  obtain  the 
consideration  for  which  the  money  was  paid,  he  Tnust  resort  to  the  i)arty  from  whom 
the  purchase  was  made,  and  not  to  his  own  brokers.  Sup])ose,  instead  of  impliedly 
authorising  his  bi'okers  to  |)ay  the  money  for  him,  the  defendant  had  drawn  a  cheque 
for  the  amount,  could  he  afterwards  have  brought  an  action  against  his  brokers  because 
the  tran.saction  turned  out  a  faihn-e  ',  I  think  that  is  very  like  this  case.  It  is  said 
that  the  deed  of  settlement  ici|uires  notice  of  an  intended  transfer  to  be  given  to  the 
directors.  But  that  notice  may  be  given  by  either  party,  and  it  is  not  of  necessity 
part  of  the  tran.saction.  The  directors  may  waive  it.  But,  before  there  can  be  a 
perfect  transfer,  there  must  be  a  deed  executed  by  both  parties,  the  .seller  professing 
to  convey  the  shares  upon  certain  terms  and  conditions  to  the  buyer,  and  the  latter 
under  his  haufl  and  seal  accepting  the  shares  subjeet  to  those  conditions  ;  and,  when 
the  directors  by  theii-  otti(*r  accept  the  transfer  and  enter  a  memorial  thei-eof  on  the 
register,  the  transferree  is  bourifl  to  observe  all  the  conditions  to  which  the  shares 
are  subject.     Now,  the  seller  could  not  get  the  transfer  acce])ted   by  the  directors 

(a)  Cockburn,  G.  .1.,  was  absent,  on  account  of  indisixisition. 
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until  the  [193]  purchaser  had  given  the  name  to  be  filed  in.  That  the  defendant  in 
this  case  refused  to  do.  He  therefore  failed  to  do  that  which  it  was  necessary  and 
incumbent  on  him  to  do  to  enable  Kussell  to  do  anything  more  than  he  did.  '1  he 
only  question  upon  which  I  have  entertained  any  serious  doubt  is,  whether  Kussell 
could  be  said  on  the  loth  of  (September  to  have  tendered  the  things  he  contracted  to 
sell,  the  bank  having  stopped  payment.  He  had  contracted  to  sell  and  deli\er  shares 
in  an  existing  bank  ;  and  the  shares  he  delivered  were  shares  in  a  bank  which  had 
suspended  payment.  Upon  consideration,  however,  I  think  that  objection  cannot 
prevail.  The  Koyal  British  Bank  is  a  chartered  bank  ;  and,  though  it  had  at  this 
time  stopped  paj'ment,  there  was  nothing  to  prevent  its  going  on  again.  I  think,  foi' 
the  purpose  now  in  question,  the  bank  must  now  be  assumed  to  be  still  existing,  and 
that  the  shares  tendered,  though  gi'eatly  reduced  in  value,  were  the  things  contracted 
for.  It  seems  to  me,  therefore,  that  there  has  been  no  failure  on  the  part  of  the 
plaintift's  to  do  that  which  they  were  employed  to  do  ;  and  that,  having  paid  the 
money  in  pursuance  of  a  liability  which  they  had  incurred  through  the  defendant's 
instructions,  they  are  entitled  to  lecover  it  back.  Another  point  was  made,  as  to  the 
names  of  the  transferrors,  founded  upon  the  supposed  authority  of  Hihbkwhik  v. 
M'Mcnine.  But  the  foundation  for  that  objection  fails,  inasmuch  as  the  contract  wjis 
not  for  the  transfer  of  shares  standing  in  Russell's  name.  I  therefore  think  the  rule 
must  be  discharged. 

Crowdek,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  The 
question  is  whether  the  plaintifl's  are  entitled  to  recovei-  the  sum  paid  by  them  as  the 
purchase-money  of  the  shares  and  their  commission.  It  appears  that  the  defendant 
employed  the  plaintitls  to  go  upon  the  Stock  E.xchange  and  buy  for  [194]  him  twenty 
shares  in  a  joint-stock  bank.  It  must  be  taken,  therefore,  that  he  authorised  them  to 
deal  according  to  the  usual  course  of  brokers  in  that  market.  Being  so  authorised, 
it  seems  the  plaintiffs  entered  into  a  contract  to  purchase  the  required  number  of 
shares  of  one  Eussell,  also  a  member  of  the  Stock  Exchange.  On  the  day  on  which 
by  the  ordinary  course  of  business  on  the  Stock  Exchange  the  transfer  deed  was  to 
be  delivered,  such  deed  was  tendered  by  Russell  to  the  plaintiffs,  and  they,  according 
to  the  usage,  paid  him  the  agreed  price.  The  conduct  of  the  plaintiffs  was  in  strict 
accordance  with  the  authority  given  to  them  by  the  defendant,  provided  the  thing 
tendered  was  that  contracted  for  :  and  hence  arises  the  only  question  about  which 
there  could  be  any  doubt,  viz.  whether,  the  bank  having  stopped  payment  before  the 
shares  were  tendered,  the  payment  was  made  in  respect  of  that  which  the  plaintiffs 
were  authorised  by  the  defendant  to  purchase  for  him.  It  appears  to  me  that  it  was. 
It  was  contended,  that  the  bank  having  stopped  payment  on  the  3rd  of  September, 
the  shares  tendered  on  the  15th  were  not  what  the  defendant  had  authorised  the 
plaintiffs  to  purchase  for  him,  viz.  shares  in  an  existing  bank.  But  non  constat  that 
the  bank  might  not  have  gone  on  again.  Assume  that  the  shares  are  now  utterly 
valueless,  they  were  not  so  then  :  and,  if  the}'  were,  it  matters  not ;  they  were  that 
which  the  plaintiffs  were  instructed  to  buy.  As  to  the  consent  of  the  directors  to  the 
transfer  of  shares,  it  was  no  part  of  the  plaintiffs'  duty  to  obtain  that.  Besides,  the 
time  for  obtaining  such  consent  nevei'  ariived,  the  defendant  having  declined  to  take 
the  shares  or  to  give  a  name.  The  objection  that  the  contract  could  only  be  per- 
formed by  a  transfer  of  shares  from  Eussell,  was  not  very  much  pressed.  There  was 
no  contract  between  the  defendant  and  Kussell :  the  only  contract  was  that  which 
appeared  in  the  respective  brokers'  [195]  books  :  and  the  memorandum  sent  to  the 
defendant  did  not  represent  a  contract  for  the  pui-chase  of  shares  belonging  to  Kussell, 
but  for  the  purchase  of  twenty  shares  from  Kussell,  which  would  be  performed  by  the 
delivery  of  any  shares. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  practice  of  the  Stock  Exchange 
appears  to  be  this, — that  the  broker  who  buys  shares  should  pay  the  price  to  the 
selling  broker  upon  a  transfer  being  tendered  to  him  with  the  shares  on  the  settling 
day.  It  further  appears  not  to  be  the  duty  of  the  broker  to  get  the  transfer  registered. 
All  he  has  to  do  is,  to  accept  the  transfer  and  pay  the  money.  If  it  should  afterwards 
turn  out  that  the  transfer  cannot,  in  consequence  of  the  directors  not  having  given 
their  consent,  or  for  any  other  reason,  without  any  default  on  the  part  of  the  buyer, 
be  completed  by  registration,  it  may  be  that  an  action  would  accrue  to  the  buyer  to- 
recovei-  back  his  money,  but  not  from  the  brokers  who  paid  it  in  accordance  with  the 
terms  of  the  contract,  the  practice  of  the  Stock  Exchange,  like  that  of  any  other 
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market,  being  imported  into  and  foiiiiiiii;  part  of  the  bargain.  This  differs  from  the 
iirdinary  case  of  a  sale,  inasnuich  as  tiie  seller  gets  the  money  before  the  arrival  of  the 
jieriod  when  the  thing  sold  is  ett'cctiially  conveyed  to  the  purchaser.  But  that  does 
not  follow  from  the  application  of  any  different  rule  of  law  to  this  case  from  that 
which  governs  other.s,  but  from  the  peculiar  nature  of  the  brokers'  engagements  upon 
the  Stock  Exchange.  It  might  as  well  be  said,  that,  if  the  two  principals  had  them- 
selves met,  and  had  agreed  that  the  shares  should  be  paid  for  on  the  day  preceding 
that  upon  which  the  transfer  was  to  be  handed  over,  that  circumstance  would  require 
the  application  to  this  case  of  a  diti'crent  rule  of  law  from  that  which  applies  to 
contracts  of  sale  generally.  The  rule  applicable  to  this  case  is  the  rule  which  pervades 
the  whole  law  of  principal  and  agent,  [196]  viz.  that  the  principal  is  liound  to 
indemnify  the  agent  against  the  consequences  of  all  acts  done  by  him  in  pursuance 
of  the  authority  conferred  upon  him  It  appears,  that,  for  some  reason  which  at  fii-st 
I  did  not  understand,  but  of  which  I  now  perfectly  well  see  the  drift,  the  directors 
had  refused  to  consent  to  a  transfer  of  the  shares  in  question  to  the  defendant.  If 
there  had  been  an  absolute  refu.sal  on  the  part  of  the  directors  to  recognise  a  transfer, 
and  that  had  been  known  to  the  plaintiffs  at  the  time  they  paid  the  money,  whatever 
the  reason  for  that  refu.sal  might  have  been,  the  subsequent  payment  might  have  been 
a  payment  by  the  plaintiff's  in  their  own  wrong.  But,  when  the  evidence  is  looked 
at,  it  appears  that  all  the  refusal  of  the  directors  amounted  to  was,  a  refusal  to 
prepare  a  transfer.  It  seems,  that,  after  the  3rd  of  September,  the  day  on  which  the 
bank  stopped  payment,  the  directors,  except  in  one  or  two  instances,  did  not  allow 
any  new  name  to  be  placed  upon  the  register.  No  doubt,  the  directors  found  the 
shareholders  anxious  to  evade  responsibility,  and  they  n.aturally  would  refuse  to 
receive  transfers  to  men  of  straw.  When  the  payment  in  this  case  was  made,  nothing 
appeared  to  shew  that  the  transfer  was  necessarily  void  hy  i-eason  of  the  directors 
ha\nng  exercised  their  discretion  in  refusing  to  consent  to  the  transfer  being  made  to 
the  defendant.  Therefore  the  plaintiffs,  who  had  at  the  implied  request  of  the  defen- 
dant made  themselves  responsible  for  the  payment  of  the  money  at  a  stage  preceding 
that  on  which  the  consent  of  the  directors  could  be  asked  for,  having  acted  rightly 
at  the  time,  are  entitled  to  call  upon  the  defendant  to  reimburse  them.  I  by  no 
means  sa^',  that  Mr.  Stray  could  make  out  a  case  against  the  seller  of  the  shares,  on 
its  appearing  that  the  money  was  paid  before  the  time  when  the  completion  of  the 
transaction  was  to  take  place.  To  entitle  him  to  maintain  such  an  action,  he  must 
have  been  prepared  to  shew  a  readiness  to  do  every  thing  necessary  on  his  part  for 
the  jHU'pose  [197]  of  arriving  at  the  completion.  I  am  at  a  loss  to  conceive  how  the 
conclusion  could  be  ari'ived  at  that  he  was  ready  to  accept  the  transfer,  seeing  the 
state  of  the  concern  at  the  time.  I  express  no  opinion  upon  it,  but  I  merel}'  throw 
out  these  hints  to  shew  that  it  is  by  no  means  clear  that  the  defendant  could  recover 
back  the  money  even  from  the  seller  of  the  shares.  For  these  reasons,  it  appears  to 
me,  that,  upon  the  first  and  principal  ground  the  rule  ought  not  to  be  made  absolute. 
As  to  the  suggestion  that  the  defendant  was  entitled  to  have  a  transfer  of  twenty 
shares  in  the  name  of  Russell, — it  appears  that  that  is  contrary  to  the  practice  of  the 
Stock  Exchange.  And,  when  the  note  of  the  contract  is  looked  at,  the  objection  is 
disposed  of ;  for,  that  does  not  describe  the  shares  agreed  to  he  sold  as  shares  belonging 
to  Uussell. 

Rule  discharged. 

•Inne  lf<th.— Against  this  deci.sion  the  defendant  appealed,  pursuant  to  the  .'l.'tth 
section  of  the  Common  Law  Procedure  Act,  18.5f. 

The  <|\iestion  for  the  opinion  of  the  court  of  error  was,  whether  the  judgment  of 
the  court  of  Common  I'leas  in  discharging  the  rule  was  or  was  not  correct.  If  it  w;is, 
the  judgment  for  the  plaintiff's  was  to  stand,  with  interest,  accoiding  to  the  st!itut<;. 
If  the  judgment  w;i.s  incorrect,  the  com-t  of  error  was  to  give  such  judgment  as  ought 
to  have  been  given  by  the  court  of  Common  Pleas. 

The  case  was  argued  in  the  Excheipier  Chamber  on  the  IKth  of  .Inne,  before  Lord 
Campbell,  Lord  Chief  Baron  Pollock,  Coleridge,  J.,  Erie,  .1.,  Cronipton,  J.,  and 
Bi'amwell,  B.,  when  the  court,  without  hearing  the  counsel  for  the  respondents,  altirmed 
the  judgment  of  the  court  below,  with  costs. 

Judgment  affirmed. 
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[198]     In  the  Matter  of  Eliza,  the  Wife  of  John  Haigh.     April  17th,  1857. 

[S.  C.  26  L.  J.  C.  P.  209 ;  3  Jur.  N.  S.  371  ;  5  W.  E.  531.     See  Fowlc  v.  Draycott. 

1885,  29  Ch.  D.  1000.] 

The  husband  being  a  minor,  the  couit  granted  a  rule  under  the  3  &  4  W.  4,  c.  74,  to 
enable  the  wife  to  execute  a  eonve^'ance  of  her  separate  property  without  his 
concurrence. 

Kaye  moved  for  an  order  under  the  3  &  4  W.  4,  c.  74,  to  enable  Eliza,  the  wife  of 
John  Haigh,  by  deed  or  surrender  to  convey  oi'  dispose  of  certain  freehold  property 
at  Thrapston,  in  the  county  of  Northampton,  which  had  been  bequeathed  to  her  for 
her  separate  use  by  the  will  of  one  Anne  Hogg. 

The  motion  was  founded  upon  the  affidavits  of  the  husband  and  of  the  wife,  from 
which  it  appeared  that  the  former  was  under  the  age  of  twenty-one,  and  that  they 
were  desirous  of  raising  a  sum  of  2.")0l.  by  mortgage  of  the  property  in  question,  but, 
by  reason  of  the  infancy  of  the  husband,  the  wife  was  unable  to  execute  a  xaWA  con- 
veyance for  securing  the  same.  The  leai'ued  counsel  referred  to  the  77th  and  91st 
sections  of  the  act. 

CoGKBUKN,  C.  J.  The  case  falls  within  the  words  of  the  91st  section, — "if  a 
husband  shall,  in  consequence  of  being  lunatic,  idiot,  or  of  unsound  mind,  or  shall  from 
any  other  cause  be  incapable  of  executing  a  deed  : "  therefore,  if  a  purchaser  or  a 
mortgagee  is  willing  to  accept  the  title,  valeat  quantum,  he  may  do  so.  Being  an 
infant,  the  husband  cannot  execute  a  valid  deed. 

The  rest  of  the  court  concurring. 

The  rule  was  granted, — "  it  appearing  to  the  court  by  affidavit  that  the  said  John 
Haigh  is  incapable  of  executing  a  deed,  by  reason  of  his  being  an  infant  under  the  age 
of  twenty-one." 

[199]     Tindall  v.  Hir.BERD.     April  23rd,  1857. 

A  certificate  granted  by  a  commissioner  in  liankruptcy  to  a  petitioning  trader,  under 
s.  221  of  the  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict.  c.  106,  operates  a  dis- 
charge as  to  the  debts  of  all  persons  who  were  creditors  at  the  date  of  the  petition, 
and  who  had  notice  of  the  several  sittings  of  the  court  under  it,  and  is  not  affected 
by  the  refusal  of  one  creditor  to  receive  the  composition  agreed  on  by  the  three  fifths. 

This  was  an  action  for  money  payable  by  the  defendant  to  the  plaintiff  for  work 
and  services  done  and  rendered  by  the  plaintiff  for  the  defendant  at  his  request,  and 
for  commission  and  reward  due  and  payable  from  the  defendant  to  the  plaintitt'  in 
respect  thereof,  and  for  money  lent  by  the  plaintiff  to  the  defendant,  and  for  money 
paid  by  the  plaintiff  for  the  defendant  at  his  request,  and  for  money  found  to  be  due 
from  the  defendant  to  the  plaintiff  on  accounts  stated  Ijetween  them  :  and  the  plaintiff 
claimed  551.  14s. 

Plea,  that,  after  the  accruing  of  the  debt  and  claim  in  the  declaration  mentioned, 
the  defendant,  being  a  trader  within  the  Bankrupt  Law  Consolidation  Act,  1849,  was 
also  indebted  to  divers  other  persons  in  divers  other  sums  of  money,  and  was  unable 
to  meet  his  engagements  with  them,  and  he  thereupon,  being  so  indebted,  and  so 
unable  to  meet  his  said  engagements,  after  the  passing  of  the  said  act  of  parliament, 
duly  made  an  arrangement  with  his  ei'editors  under  the  superintendence  and  control 
of  the  court  of  bankruptcy,  in  purs\iance  of  the  said  act,  and  filed  such  petition,  and 
did  all  such  matters  and  things  as  are  reijuired  by  the  said  act  in  that  behalf ;  that 
such  sittings  were  appointed  and  held  as  requii-ecl  by  the  said  act  in  that  behalf,  and 
such  orders  made,  and  such  notices  giveu,  and  all  such  matters  and  things  done,  as 
required  bj'  the  said  act  in  that  behalf ;  that  three  fifths  in  number  and  value  of  the 
creditors  of  the  defendant  who  had  proved  their  debts  to  the  amount  of  101.  and 
upwards  did  at  the  second  sitting  agree  to  the  proposal  made  by  the  defendant  at  the 
first  sitting,  such  sittings  being  duly  held  in  pursuance  [200]  of  the  said  act ;  that 
such  proposal  was  then  reduced  into  writing  and  signed  by  the  said  creditors  ;  that 
afterwards  the  said  court  of  bankruptcy  did,  after  hearing  such  parties  as  are  in  and 
by  the  said  act  mentioned  in  that  behalf,  approve  and  confirm  the  same,  and  caused  it 
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to  be  filed  iuid  entered  of  record  in  pursuance  of  the  said  act;  that,  afterwards,  and 
before  the  coranieiicenient  of  tliis  action,  the  said  couit  did,  in  pursuance  of  the  said 
act  of  parliament,  grant  to  the  defendant  such  certificate  as  in  the  said  act  of  parlia- 
ment in  that  behalf  mentioned,  setting  forth  therein  the  petition  of  the  defendant, 
the  agreement  of  the  creditors,  and  that  the  same  had  been  fully  carried  into  effect ; 
that  all  things  had  been  done  and  happened  to  make  the  said  certificate  valid  and 
efi'ectual  to  discharge  the  defendant  from  his  debts  owing  at  the  time  of  filing  his  said 
petition  ;  and  that,  by  virtue  of  the  said  certificate,  and  by  force  of  the  said  statute, 
the  defendant  became  and  was  befoi-e  the  commencement  of  the  action  discharged 
fiom  the  said  debt  and  claim  in  the  declaration  mentioned. 

Keplication, — that  the  said  proposal  in  the  plea  mentioned,  and  which  was  agreed 
to  at  the  said  second  sitting  therein  mentioned,  was  made  on  the  22nd  of  December, 
18.55,  and  was,  that  the  defendant  should  pay  the  costs  and  expenses  of  the  said 
arrangement,  and  also  on  or  before  the  oth  of  April  then  next  should  pay  to  his 
creditors  the  sum  of  .5s.  in  the  pound  on  the  amount  of  their  respective  debts  ;  that  the 
defendant  did  not  pay  to  him  the  plaintirt'  the  said  sum  of  5s.  in  the  pound  on  the 
amount  of  his  the  plaintift's  said  debt ;  that  the  said  resolution  and  agreement  had  not 
been  cariied  into  effect ;  and  that  the  plaintift',  .so  being  such  creditor  of  the  defendant, 
had  not  been  satisfied  accoiding  to  the  tenor  of  the  .said  proposal  and  agreement. 

[201]  Kejoinder, — that  the  defendant  did  on  or  before  the  said  5th  of  April  in 
the  replication  mentioned,  being  next  after  the  making  of  the  said  proposal,  tender 
and  offer  to  pay  to  the  plaintiff'  the  said  sum  of  5s.  in  the  pound  on  his,  the  plaintiff's, 
said  deljt,  which  the  jjlaintifi'  then  refused  to  take  or  receive  ;  that  such  tender  and 
offer  weie  duly  made  by  the  defendant  in  performance  of  the  .said  propo.sal  and  resolu- 
tion and  agreement  as  far  as  the  plaintift''s  .said  debt  was  concerned,  as  he  the  plaintiff 
well  knew  at  the  time  when  such  tender  and  ofi'er  were  made  to  him  ;  and  the  defen- 
dant said  that  the  said  proposal  and  resolution  and  agi'eement  was  in  all  other  respects 
fully  perfoinied  by  him,  and  that  he  had  always  been  ready  and  willing  to  pay  to  the 
plaintiff'  the  said  amount  of  5s.  in  the  pound  on  his  the  plaintiff's  debt  since  the  said 
refusal  by  the  plaintiff  of  the  same. 

The  ])laintift' joined  issue  on  the  rejoinder;  and  for  a  second  surrejoinder  thereto 
the  plaintiti'  said,  that,  after  the  alleged  tender,  and  before  action,  the  plaintiff 
demanded  of  and  re(|uested  the  defendant  to  pay  to  him  the  said  sum  of  5s.  in  the 
pound  on  the  plaintirt"s  said  debt,  and  the  defendant  then  wholly  refused,  and  from 
thence  hitherto  had  wholly  refused,  to  pay  the  same  or  any  part  thereof.  He  also 
demurred  to  the  rejoindei-,  the  grounds  of  denuu-rer  alleged  in  the  margin  l)eing, — 
"  1.  That  it  (fche  rejoinder)  is  a  deyjarture  from  the  plea,  which  must  be  understood  as 
alleging  that  the  resolution  and  agieemcnt  was  cariied  into  efl'ect,  and  the  rejoinder 
sets  up  an  excuse  for  not  doing  so. — 2.  That  the  composition  should  liave  been 
brought  into  court  either  on  the  plea  or  rejoinder. — 3.  That  it  should  have  been  shewn 
that  it  was  paid  into  the  bankruptcy  court  for  the  plaintiff." 

The  defendant  took  issue  u|)on  the  second  suirejoinder,  and  joined  in  demurrer: 
and,  for  a  second  lebutter  [202]  to  the  iilaintiff's  second  surrejoinder,  he  .said  that  the 
demand  in  the  .said  .second  surrejoinder  mentioned  was  made  after  and  not  before  the 
gianting  by  the  said  com-tof  l)ankru])tcy  of  the  certificate  in  the  second  plea  mentioned, 
and  after  and  not  Iwforc  the  defendant  was  hy  force  of  the  .said  ceitilicate  discharged 
as  in  that  plea  mentioned  from  the  del)t  in  the  declaration  mentioned.  He  also 
deniuried  to  the  second  suriejoiuflcr,  the  gronrid  of  denunrer  stated  in  the  margin 
lieing, — "  that  the  demanil  and  n'fusal  cannot  revive  a  debt  which  has  been  discharged  ; 
and  that,  to  give  it  any  etlect,  it  ought  to  have  appeared  that  it  took  place  before  the 
debt  wa.s  discharged  by  the  certificate. 

Th(!  ])laintilf  joined  in  denuirrer,  and  also  demurred  to  the  defendant's  second 
rebutter,  the  ground  of  demurrer  alleged  being, — "  that  it  is  immateiial  whether  the 
demand  was  before  or  after  the  certificate,  as  the  plaintiif's  refusal  of  the  tender  and 
the  ceitifieatc  did  not  discharge  the  defendant  from  paynu^nt  of  the  composition." 
Joinder. 

Hugh  Hill,  in  support  of  the  demurrer  (a).     The  [203]  questions  presented  for  the 

(a)  The  points  marked  for  .ugumenton  the  pait  of  the  jjlaintiff  w(>re  as  follows  : — 

"  1.  That  it   was  a  condition   precedent   to  the  eertiticite  mentioned   in  the  plea 

operating  to  discharge  the  defendant  from  the  debt  sued  for,  that  the  plaintiff  should 
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consideration  of  the  court  in  this  case,  turn  upon  the  construction  of  the  clauses  in  the 
Bankrupt  Act,  12  &  13  Vict.  c.  106,  which  relate  to  arrangements  between  debtors 
and  their  creditors  under  the  superintendence  and  control  of  the  court.  The  211th 
section  enacts,  "  that  any  such  trader  unable  to  meet  his  engagements  with  his 
creditors,  and  desirous  of  laying  the  state  of  his  afl'airs  before  them,  under  the  super- 
intendence and  control  of  the  court  of  bankruptcy,  and  of  submitting  himself  to  the 
jurisdiction  of  the  court,  in  manner  hereinafter  mentioned,  may  present  a  petition  to 
the  court,  setting  forth  the  tnie  cause  of  such  inability,  and  praying  that  his  person 
and  property  may  be  protected  from  all  process  until  further  order ;  and  the  court, 
on  such  petition,  shall  have  power  to  grant  such  protection,  and  may  renew  the  same 
from  time  to  time,  as  it  .shall  think  fit,  and,  if  the  petitioner  be  in  prison  or  in  custody 
for  debt,  may,  except  in  the  cases  next  hei-einafter  mentioned,  order  his  immediate 
release,  either  absolutely  or  on  condition,  and  may  take  bail  for  his  attendance  at  the 
several  sittings  of  the  court  here-[204]-inafter  mentioned."  Then  follows  an  enumera- 
tion of  the  cases  in  which  the  debtor's  release  shall  not  be  ordered.  The  212th  section 
gives  the  form  of  the  petition  and  affidavit.  The  213th  section  enacts,  "that,  forth- 
with after  the  granting  of  any  order  for  protection,  the  court  shall  appoint  a  private 
sitting  to  be  held  at  such  time  and  place  as  it  may  name,  and  shall  at  the  same  time 
appoint  an  official  assignee  to  act  in  the  matter  of  such  petition,  and,  upon  sufficient 
cause  shewn,  may,  if  it  shall  think  fit,  direct  that  the  estate  and  effects  of  the  petitioner, 
or  any  part  thereof,  shall  be  possessed  and  received  by  such  official  assignee,  or  be 
taken  possession  of  by  the  messenger  of  the  court ;  and  all  stocks,  moneys,  and  othei' 
effects  of  the  petitioner  shall  be  transferred,  delivered,  and  paid  by  the  official  assignee 
into  the  Bank  of  England  to  the  credit  of  the  accounUint  in  bankruptcy,  to  be  subject 
to  the  like  rule  and  regulation  for  the  keeping  the  account  of  the  said  moneys  and 
other  effects,  and  for  the  payment  and  delivery  in,  investment,  and  payment  and 
delivery  out  of  the  same,  as  in  bankruptcy  ;  and  the  court  shall  have  power  to  examine 
on  oath  such  petitioner,  or  any  witness  produced  by  him,  or  any  creditor  or  person 
claiming  to  be  a  creditor  of  such  petitioner,  and  to  adjourn  such  private  sitting,  or 
any  subsequent  private  sitting,  from  time  to  time  as  it  shall  think  fit ;  and  notice  of 
such  private  sitting  shall  be  given  in  writing  to  every  creditor  not  less  than  fourteen 
days  before  the  same  is  held,  such  notice  to  be  sent  by  post,  addressed  to  every  creditor 
at  his  last  known  place  of  business  or  residence."  The  214th  section  enacts  that  such 
petitioning  trader  shall,  ten  days  before  the  day  appointed  for  the  private  sitting  of 
the  court,  file  in  court  a  full  account  of  his  debts,  and  the  consideration  thereof,  and 
the  names,  residences,  and  occupations  of  his  creditors,  and  also  a  full  account  of  his 
estate,  &c.,  and  shall  therein  set  forth  such  proposal  [205]  as  he  is  aMe  to  make  for 
the  future  payment  or  the  compromise  of  such  debts  or  engagements,  and  shall  furnish 
the  official  assignee  with  a  copy  of  such  account."  The  21.5th  section  enacts,  "that, 
at  the  private  sitting  of  the  court  appointed  in  manner  hereinbefore  mentioned,  or  at 
any  adjournment  thereof,  the  creditors  shall  prove  their  debts  (such  proofs  to  be  in 

have  been  satisfied  according  to  the  tenor  of  the  resolution,  and  that  he  was  not 
satisfied  merely  by  the  money  being  tendered  to  him  :  2.  That,  to  render  such  tender 
an  available  excuse  for  not  satisfying  the  plaintift',  the  defendant  should  have  been 
always  ready  to  pay  the  money,  and  should  have  brought  it  into  court ;  and  the 
plaintiff'  did  not  lose  his  right  to  the  sum  tendered,  hy  refusing  to  receive  it :  3.  That 
the  plaintiff  is  entitled  to  recover  the  composition,  he  not  having  been  paid  it :  4.  That 
the  certificate  affords  no  evidence  that  the  plaintiff'  has  been  satisfied,  and  does  not 
estop  him  from  claiming  the  composition  :  5.  That  the  rejoinder  departs  from  the  plea, 
since  the  plea  must  be  understood  as  alleging  that  the  plaintiff'  was  satisfied  according 
to  the  resolution,  and  the  rejoinder  sets  up  an  excuse  for  not  having  satisfied  him  : 
6.  That  the  excuse  is  not  sufficient,  as  it  does  not  shew  that  the  defendant  has  always 
since  been  ready  to  pay  the  composition,  or  that  he  brings  it  into  court :  7.  That  the 
plea  alleges  that  the  whole  debt  is  barred,  and  the  rejoinder  only  that  1.5s.  in  the 
pound  is  barred,  since,  notwithstanding  the  tender,  the  plaintiff  is  entitled  to  sue  for 
the  composition  as  part  of  his  original  claim  :  8.  That  the  second  surrejoinder  is  good, 
as  the  demand,  whether  before  or  after  the  certificate,  put  the  defendant  in  default, 
and  entitled  the  plaintiff"  to  sue  for  the  compo.sition,  if  not  for  his  whole  debt :  9.  That 
the  second  rebutter  is  bad,  because  it  was  immaterial  whether  or  not  the  demand  was 
made  before  or  after  the  certificate." 
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all  respects  as  proofs  in  bankruptcy),  and  the  petitioning  trader  shall  attend,  and  make 
oath  of  the  truth  of  the  account  tiled  by  him,  and  may  be  examined  thereon  ;  and  if 
at  such  sitting,  or  at  any  adjournment  thereof,  three  fifths  in  innnber  and  value  of  the 
creditors  who  have  proved  debts  to  the  value  of  101.  shall  assent  to  the  proposal  of 
such  petitioner,  or  to  any  modification  thereof,  the  court  shall  appoint  another  private 
sitting  for  the  confirmation  of  such  propcsal  or  modified  pioposal,  and  such  second 
sitting  shall  be  held  not  earlier  than  fourteen  days  from  the  first  sitting,  and  notice 
thereof  in  writing  shall  he  personally  served  on  every  creditor  who  was  not  present 
by  himself  or  his  appointed  agent  at  such  first  sitting  seven  clear  days  at  least  before 
the  day  appointed  for  such  second  sitting :  provided  always,  that  the  court,  if  it  shall 
think  fit,  may  make  order  in  an\'  special  case  that  service  of  such  notice  at  the  last 
known  place  of  abode  or  business  of  any  creditor  shall  be  deemed  good  service."  The 
L'lOth  section  enacts,  "that,  at  such  second  sitting,  or  at  any  adjournment  thereof, 
the  creditors  may  also  prove  their  debts,  and,  if  three  fifths  in  number  and  value  of 
those  who  have  proved  debts  to  the  amount  of  101.  shall  agree  to  accept  such  proposal 
as  was  assented  to  at  the  first  sitting,  the  terms  thereof  shall  be  reduced  into  writing, 
and  the  creditoi's  shall  sign  the  same  ;  and  such  resolution  or  agreement  (subject  to 
such  confirmation  as  is  hereinafter  mentioned)  shall  thenceforth  be  binding  and  of  full 
force,  as  well  against  such  petitioning  trader  as  against  all  persons  who  were  creditors 
at  the  [206]  date  of  his  petition,  and  who  had  notice  of  the  said  several  sittings  of  the 
court ;  and  the  court,  if  it  shall  think  the  same  reasonable  and  proper  to  be  executed, 
after  hearing  such  creditors,  by  themselves,  their  counsel  or  attorneys,  as  may  desire 
to  be  heard  either  for  or  against  such  resolution  or  agreement,  shall  approve  and 
confirm  the  same,  and  cause  it  to  be  filed  and  entered  of  record,  and  shall  grant  to 
the  petitioner  a  certificate  of  the  filing  and  entering  of  record  of  such  approval  and 
confirmation,  and  shall  from  time  to  time  indorse  on  such  certificate  a  protection  from 
arrest ;  and  such  petitioner  shall  be  free  from  arrest  at  the  suit  of  any  person  being 
a  creditor  at  the  date  of  his  petition,  and  having  had  such  several  notice  or  notices 
aforesaid ;  and  any  officer  arresting  such  petitioner  at  the  suit  of  any  such  creditor, 
and  on  sight  of  such  certificate  and  protection  not  releasing  such  petitioner,  shall  be 
liable  to  such  penalty  as  is  provided  respecting  bankruptcy  in  the  like  case,  &c.  The 
218th  section  provides  for  the  vesting  of  the  estate  and  eflects  of  the  petitioning  trader 
from  and  after  the  date  of  the  approval  and  confirmation  of  such  resolution  or  agree- 
ment. And  the  221st  section  enacts,  "  that,  so  soon  as  the  said  resolution  or  agreement 
shall  have  been  carried  into  effect,  and  the  creditors  of  such  petitioning  trader  shall 
have  been  satisfied  according  to  the  tenor  thereof,  the  court  shall  give  to  such  petitioner 
a  certificate  under  the  hand  of  the  commissioner,  in  the  form  contained  in  the  .schedule 
A.  c.  to  this  act  annexed,  setting  forth  the  filing  of  the  petition,  the  resolution  or 
agreement  of  the  creditors,  and  that  the  said  resolution  or  agreement  has  been  fully 
carried  into  efl'ect ;  and  such  certificate  shall  thenceforth  operate  to  all  intents  and 
purposes  as  fully  as  if  the  same  were  a  certificate  of  conformity  under  a  bankruptcy," 
except  in  cases  of  fraud,  &c. 

The  question  is,  whether  it  is  not  a  condition  precedent  [207]  to  the  validity  of 
the  certificate,  that  "  the  resolution  or  agreement  shall  have  been  carried  into  effect, 
and  the  creditors  satisfied."  This  matter  c;ime  under  the  consideration  of  the  court 
of  Exchequer  in  Allcanl  v.  Jre.ssim,  7  Exch.  75;},  where  it  wa,s  held  that  a  plea  of  a 
certificate  granted  by  a  commissioner  in  bankruptcy  to  a  petitioning  trader,  under 
8.  221,  is  bad,  unless  it  aveis  "that  the  resolution  or  agreement  has  been  carried  into 
effect,  and  the  creditors  of  the  trader  have  been  .satisfied."  Pollock,  C.  B.,  in  giving 
judgment,  says  :  "  We  are  all  of  opinion  that  the  plea  is  bad.  One  objection  was,  that 
the  plea  did  not  state  that  the  resolution  or  agreement  was  carried  into  etl'ect,  and 
that  the  creditors  were  satisfied.  Now,  the  221st  .section  of  the  12  Si  13  V'ict.  c.  100, 
enacts  that  the  court  shall  give  the  ])ctitioner  a  certificate  '  so  soon  as  the  said  resolution 
or  agreement  shall  have  been  carried  into  efi'ect,  and  the  creditors  of  such  petitioning 
trader  shall  have  been  satisfied  accoriling  to  the  tenor  thereof.'  I  am,  therefore,  clearly 
of  opinion  that  the  plea  ought  to  have  contained  an  averment  that  the  resolution  or 
agreement  had  been  carried  into  eti'ect,  and  that  the  creditors  had  been  satisfied 
according  to  the  tenor  thereof.  It  was  al.so  urged  that,  the  plea  was  biul  inasmuch  iis 
it  did  not  allege  that  notice  of  the  first  sitting  was  given  to  the  ])laintiff.  On  that 
point,  it  is  unnecessary  to  express  an  opinion,  as  the  plea  is  bad  on  the  ground  already 
mentioned  :  but  I  must  observe,  that,  in  the  clauses  with  respect  to  arrangementa  by 
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deed,  there  is  an  express  provision  that  the  arrangement  shall  not  be  obligatory  on 
creditors  until  after  notice."  The  case  afterwards  came  before  the  court  of  error,  who 
affirmed  the  judgment  of  the  court  below,  without,  however,  expressing  any  opinion 
upon  the  point  now  under  consideration, — their  judgment  being  confined  to  the  point 
of  notice.  Here,  the  plea  contains  no  direct  allegation  that  the  agreement  or  reso- 
[208]-lution  had  been  carried  into  effect  and  the  creditors  satisfied  ;  but  there  is  a 
general  allegation  that  all  things  had  been  done  and  happened  to  make  the  certificate 
\alid  and  efl'ectual  to  discharge  the  defendant  from  his  debts  owing  at  the  time  of  filing 
his  said  petition.  That  is  met  by  the  replication,  which  traverses  that  the  agreement, 
— which  was,  to  pay  .5s.  in  the  pound, — had  been  carried  into  effect  and  the  plaintiff 
satisfied.  The  rejoinder  alleges  a  tender  and  refusal  of  the  composition,  and  that  the 
defendant  was  always  ready  and  willing  to  pay.  Then  comes  a  surrejoinder,  that, 
after  the  alleged  tender,  and  before  action,  the  plaintift'  demanded,  and  the  defendant 
refused  to  pay  the  5s.  in  the  pound  ;  to  which  there  is  a  rebutter,  that  the  demand 
was  made  after  the  grant  of  the  certificate.  That  raises  the  question  whether  a  mere 
tender,  without  more,  amounts  to  satisfaction,  so  as  to  give  the  court  of  bankruptcy 
jurisdiction  to  grant  the  certificate.  The  statute  says,  in  s.  221,  that,  "so  soon  as  the 
said  resolution  or  agi-eement  shall  have  been  carried  into  effect,  and  the  creditors  of 
such  petitioning  trader  shall  have  been  satisfied,  according  to  the  tenor  thereof,"  the 
certificate  shall  be  granted.  It  does  not  say  that  the  certificate  may  be  granted  if 
the  trader  has  performed  the  agreement  cy  pres,  or  to  the  satisfaction  of  the  court. 
[Cockburn,  C.  J.  Is  the  arrangement  to  be  defeated  because  one  creditor  obstinately 
refuses  to  receive  the  composition  ?]  The  question  is  whether  the  condition  has  been 
perfoi'med.  [Cresswell,  J.  All  that  was  obligatory  on  the  petitioning  trader  was,  to 
pay  the  composition  agreed  on.  Had  he  not  performed  that  when  the  certificate  was 
granted  ?]  No.  The  creditor  must  be  satisfied.  [Crowder,  J.  In  the  ordinary  way, 
by  payment,  or  by  tender,  which  is  equivalent.]  A  mere  tender  clearly  would  be  no 
satisfaction  :  the  debtor  must  at  least  be  always  ready  and  willing  to  pay.  Nothing 
short  of  actual  payment  of  a  [209]  composition  will  discharge  the  debt :  Cooper  v. 
Fliillips,  1  C.  M.  &  R.  649.  [Cockburn,  0.  J.  That  is  because,  in  the  ordinary  case 
of  a  composition,  nobody  is  empowered  to  step  in  and  say  that  the  debt  is  satisfied. 
But  here,  the  legislature  has  said  that  the  debt  is  gone  so  soon  as  the  certificate  is 
given.]  Only  provided  the  certificate  is  given  in  accordance  with  the  provisions  of 
the  act.  [Willes,  J.  In  the  case  of  a  tender  of  amends  for  a  thing  done  under  colour 
or  in  pursuance  of  an  act  of  parliament,  the  defendant  may  plead  the  tender  without 
bringing  the  money  into  court.]  That  is  not  the  ease  of  a  debt,  but  damages. 
[Willes,  J.  The  party  would  be  a  creditor  in  either  case, — in  the  one  for  liquidated, 
in  the  other  for  unliquidated  damages.]  The  words  of  the  act  here  are  express  :  the 
debt  must  be  satisfied  by  actual  payment  of  the  composition,  or,  at  all  events,  the 
debtor  must  be  ready  at  all  times  to  pay  it. 

Cleasby,  contra,  was  not  called  upon  (a). 

Cockburn,  C.  J.  The  221st  section  of  the  12  &  13  Vict.  c.  106,  in  substance, 
enacts,  that,  so  soon  as  the  resolution  or  agreement  mentioned  in  the  preceding 
sections  of  this  branch  of  the  statute  shall  have  been  carried  into  efi'ect,  and  the 

(a)  The  points  marked  for  agreement  on  the  part  of  the  defendant,  were, — 

"  1.  That,  at  the  time  of  the  granting  of  the  certificate,  the  defendant  had  done 
all  he  could  do  in  order  to  carry  the  agreement  into  eftect,  so  that,  so  far  as  he  was 
concerned,  he  had  carried  it  into  effect : 

"  2.  That  it  is  not  necessary,  in  order  to  entitle  the  debtor  to  the  certificate,  that 
every  creditor  should  accept  the  composition  ;  otherwise,  any  one  creditor  might 
deprive  the  debtor  of  the  benefit  of  the  act  of  parliament : 

"  3.  That,  the  certificate  legally  given,  the  debt  was  as  completely  barred  as  if  the 
plaintift'  had  accepted  the  composition  ;  and  that  the  only  remedy  for  the  plaintiff 
afterwards  was  upon  the  agreement  of  composition  : 

"  4.  That  the  demand  of  the  composition,  being  made  after  the  certificate,  was  too 
late  to  prevent  the  certificate  from  being  eft'ectual :  if  made  before,  it  would  have 
negatived  the  performance  of  the  agreement  on  the  part  of  the  defendant : 

"  5.  That,  the  debt  being  discharged,  the  defendant  could  not  properly  pay  money 
into  court :  and  the  validity  of  the  defence  could  not  be  affected  by  the  payment  of 
the  composition  into  the  court  of  bankruptcy." 
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creditors  of  the  said  petitioning  trader  shall  ha\e  been  satisfied  according  to  the  tenor 
[210]  thereof,  the  court  of  baiilvrupti'v  shall  give  to  such  petitioner  a  certiticate  under 
the  liaml  and  seal  of  the  coniniissioner,  setting  forth  the  filing  of  the  petition,  the 
resolution  or  agreement  of  the  creditors,  and  that  tlie  said  resolution  or  agreement 
has  been  fully  carried  into  ertect ;  and  that  such  certiticate  shall  thenceforth  operate 
to  all  intents  and  purposes  as  fully  as  if  the  same  were  a  certificate  of  conformity 
under  a  bankruptcy, — that  is,  shall  enure  as  an  absolute  discharge  of  the  debtor  from 
all  debts  due  to  "  persons  who  were  creditors  at  the  date  of  his  petition,  and  who  had 
notice  of  the  se\'cral  sittings  of  the  court;"  s.  216.  If  a  man,  not  being  one  of  the 
three  fifths  in  luimbcr  and  value  of  the  creditors  attending  and  signing  the  agreement, 
by  obstinately  refusing  to  accept  the  composition,  should  have  it  in  his  power  to 
render  the  certificate  of  no  ett'ect,  the  whole  proceeding  under  the  statute  would  be 
ridiculous,  ^\'e  cannot  put  a  construction  upon  the  statute  which  would  lead  to  con- 
.sequences  so  absurd.  I  am  clearly  of  opinion  that  the  certificate  in  this  case  was 
rightly  given,  an<l  that  it  operates  a  complete  discharge  of  the  debtor  from  the  debt. 

Cke.ssw'ell,  J.  I  also  think  this  debt  was  extinguished  by  the  certificate.  If  it 
were  not  so,  the  consc-[211]-<|uenee  would  be,  that  one  obstinate  creditor  would,  by 
refusing  to  receive  the  composition,  have  it  in  his  power  to  obstruct  the  operation  of 
these  very  beneficial  provisions  of  the  statute. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendant. 

SiiEEiiY  i:  The  Professional  Life-Ashuk.\nce  Company.     18.57. 

[Affirmed  in  Exchequer  Chamber,  3  C.  B.  N.  S.  597.] 

A  wiit  of  summons  issued  out  of  the  court  of  Queen's  Bench  in  Ireland,  after  the 
passing  of  the  13  i*t  14  Vict.  c.  18,  against  an  incorporated  joint-stock  company 
duly  registered  in  London,  and  also  carrying  on  business  by  one  R.  an  agent  in 
Dublin,  was,  by  leave  of  the  coui't,  pursuant  to  the  practice  of  the  court  under  the 
43  (x.  3,  c.  .53,  s.  8,  and  13  &  14  Vict.  c.  18,  s.  9, — served  by  delivering  a  copy 
(with  a  copy  of  the  order)  personally  to  the  Dublin  agent,  E.,  and  by  sending 
similar  copies  through  the  general  post  office  directed  to  the  manager,  secretary, 
and  actuary  at  the  company's  ofiice  in  London.  An  appeai-ance  w.is  afterwards 
entered  for  the  company  by  the  pl.iintifT,  and  judgment  signed: — Held,  that  the 
judgment  so  obtained  was  capal)le  of  being  enfoi'ced  liy.'iction  in  the  superior  courts 
of  England. — In  such  an  action,  a  plea  merely  alleging  the  absence  of  personal 
service  of  any  writ  or  process,  is  bad. — Whether  the  9th  section  of  the  13  &  14 
Vict.  c.  18,  per  se  gave  the  Irish  court  power  to  order  substituted  service  in  such  a 
case, — qufcre  ?  But,  at  all  events,  there  is  nothing  in  that  act  to  take  away  the 
jurisdiction  which  they  previously  had  under  the  43  (Jr.  3,  e.  53. — An  action  will 
not  lie  iipon  an  interlocutory  and  collateral  order  for  costs  :  the  mode  of  enforcing 
them  is  by  attachment  in  the  court  by  which  the  order  is  made. 

This  wa.s  an  action  u])on  a  judgment  (;bt;uneil  in  the  court  of  Queen's  Bench  in 
Ireland. 

The  first  count  of  the  declaration  stated,  that,  on  the  IGth  of  February,  1852,  the 
plaintifi",  in  the  court  of  (Jneen's  Bench  in  Ireland,  recovei-ed  against  the  defendants 
the  sum  of  7681.  adjudged  to  be  due  from  them  to  the  plaintifi',  and  also  271.  13s.  1  Id. 
for  damages  for  the  detention  thereof,  also  for  his  costs  and  charges  in  his  suit  in  that 
behalf  expended,  whereof  the  defendants  were  convicted,  as  by  the  record  and  pro- 
ceedings thereof  lemaining  in  the  sai<l  coiut  appeared,  the  .same  being  unreversed 
and  unsatisfied  and  in  full  foice  ;  wherebv  the  plaintifi'  claimeil  the  sum  of  7951. 
13s.  lid. 

[212]  The  second  count  stated,  that,  on  the  21st  of  Feliruary,  IN.5l',  llic  court  of 
(^Uiecu's  Bench  in  Ireland,  by  a  cei'tain  order  and  decree  then  by  them  duly  made,  did 
further  aw;ird  and  adjudge  unto  the  plaintifi',  in  a  certain  proceeding  then  taken  by 
the  defendants  before  the  said  coiut,  and  in  the  said  suit,  upon  the  said  judgment,  the 
sum  of  121.  6s.  Id.,  to  be  paid  by  the  defendants  to  the  yjlaintifi'  for  his  costs  and 
charges  by  him  in  such  suit  in  that  behalf  further  expended,  as  by  the  said  order  and 
decree  more  fully  appeared,  and  which  leinained  unreversed  and  inisatisfied  and  in  full 
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force,  and  of  which  the  defendants  had  due  notice  ;  and  whereby  the  plaintiff  claimed 
the  sum  of  121.  6s.  Id. 

The  declaration  also  contained  a  count  for  intei'est. 

The  defendants  pleaded, — first,  to  the  whole  declaration,  never  indebted. 

Secondly,  to  the  first  count,  that  the  defendants  were  not  at  any  time  served  with 
any  summons  or  process  issuing  out  of  the  .said  court  of  Queen's  Bench  in  Iieland,  at 
the  suit  of  the  plaintiff  in  the  action  upon  which  the  .said  judgment  in  that  count 
mentioned  was  obtained,  and  that  the  plaintiff  irregularlj-,  behind  the  back  of  the 
defendants,  caused  an  appearance  to  be  entered  for  the  defendants  in  the  said  action, 
and  thereby  obtained  the  said  judgment  thereon,  when  the  defendants  were  not 
within  the  jurisdiction  of  the  said  court,  and  had  not  been  served  with  anj'  summons 
or  other  process  to  appear  to  the  said  action  in  which  the  said  judgment  was  so  obtained 
as  aforesaid. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  to  the  second,  that  the  said 
action  in  which  the  said  judgment  and  decree  were  respectively  obtained,  was  com- 
menced in  the  said  court,  the  said  court  being  one  of  the  superior  courts  of  common 
law  in  Ireland,  after  the  making  and  coming  into  force  of  a  certain  act  of  parliament, 
&c.  (13  &  14  Viet.  c.  18),  intituled  An  act  for  the  [213]  regulation  of  process  and 
practice  in  the  superior  courts  of  common  law  in  Ireland,  and  that  the  said  action  was 
duly  commenced  by  writ  of  summons,  and  in  every  respect  according  to  the  said 
statute ;  and  that,  after  the  issuing  of  the  said  writ,  and  whilst  it  was  in  force,  it  was 
duly  made  to  appear  by  affidavit  to  the  satisfaction  of  the  said  court  wherein  the  said 
judgment  was  obtained,  that  the  defendants  had  not  been  personally  served  with  the 
writ  of  summons  issued  in  the  said  action,  but  that  the  defendants  then  resided  out  of 
the  jurisdiction  of  the  court,  and  could  be  properly  served  through  or  upon  a  certain 
agent  or  representative  of  the  defendants  within  such  jurisdiction  ;  and  thereupon  the 
said  court,  to  wit,  on  the  16th  of  January,  1852,  did  order  that  the  writ  of  summons 
in  the  said  action  should  be  served  by  delivering  the  same,  together  with  a  true  copy 
of  the  said  oider,  unto,  and  by  lea^'ing  the  .same  with,  one  James  Wilson  Kamsay,  therein 
described  as  agent  in  Dublin  of  the  said  defendants,  and  also  by  delivering  true  copies 
of  the  said  order  and  said  writ  in  a  letter  and  through  the  general  post  office,  directed 
to  the  London  agent  of  the  defendants  ;  and  that  the  plaintiff  thereupon  in  all  things 
complied  with  the  said  order,  and  effected  service  of  the  said  writ  as  thereby  directed, 
and  afterwards,  on  the  day  and  year  aforesaid,  upon  due  proof  of  such  substituted 
service  as  aforesaid  by  affidavit,  the  plaintiff,  in  pursuance  of  such  order,  in  default  of 
appearance  by  such  defendants  in  due  time,  entered  an  appearance  for  the  said  defen- 
dants under  and  by  virtue  of  the  said  statute,  and  proceeded  thereon  in  the  said 
action  as  if  the  defendants  had  entered  their  appearance  :  that  afterwards,  on  the 
4th  of  February,  1852,  the  plaintiff  filed  his  declaration  in  such  action,  and  thereupon 
afterwards,  on  the  day  and  year  in  the  declaration  mentioned  in  that  behalf,  in  default 
of  plea,  the  said  judgment  was  obtained  as  therein  alleged  ;  that  [214]  afterwards  an 
application  was  made  on  behalf  of  the  defendants,  by  attorney  and  counsel,  in  the 
said  court,  and  the  said  court  was  then  on  behalf  of  the  defendants  moved  to  set  aside 
the  said  appearance  and  declaration  filed  in  the  said  action,  and  all  subsequent  pro- 
ceedings thereon ;  and  that,  on  hearing  the  said  motion,  and  counsel  on  behalf  of  the 
plaintiff  and  defendants,  it  was  ordered  by  the  said  court  that  the  said  motion  should 
be  and  the  same  then  was  refused. 

Eejoinder  to  the  replication  to  the  second  plea, — that  the  defendants  are,  and 
were  at  the  time  of  the  commencement  of  the  said  action  in  the  said  court  in  Ireland, 
a  coi-poration  aggregate  within  the  true  intent  and  meaning  of  the  said  statute  in  the 
replication  mentioned,  and  that  they  had  not  before  or  at  the  time  of  the  commence- 
ment of  the  said  action  any  clerk,  treasurer,  or  secretary  within  the  jurisdiction  of  the 
said  court,  nor  any  known  or  responsible  officer  or  agent,  or  any  agent,  representative, 
or  manager  of  their  real  or  personal  estate  within  the  jurisdiction  of  the  said  court, 
and  that  they  the  said  defendants  could  not  have  been,  and  were  not,  properly  served 
with  the  said  writ  of  summons  through  or  upon  any  agent  or  representative  of  the 
defendants  within  the  jurisdiction  of  the  said  court ;  and  that  the  plaintifi"  caused  and 
procured  the  said  order  to  be  made  for  service  of  the  said  writ  of  summons  on  the 
said  James  Wilson  Kamsay,  by  falsely  representing  to  the  said  court  that  the  said 
James  Wilson  Eamsa^'  was  the  agent  of  the  defendants  within  the  meaning  of  the  said 
statute,  whereas  in  truth  and  in  fact  he  was  not  such  agent. 
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Surrejoinder, — that  the  siiid  compaii}',  the  defeuiluiits,  had  at  the  time  of  the 
commencement  of  the  said  action  in  the  said  court  of  Queen's  Bench  in  Ireland,  an 
agent  within  the  jurisdiction  of  the  said  court,  and  that  he  the  plaintiff  did  not  cause 
or  procure  the  said  ordei-  [215]  of  the  said  court  of  (Queen's  Bench  in  Ireland  in  the 
replication  and  rejoinder  mentioned,  to  be  made,  by  falsely  representing  that  the  said 
James  Wilson  IJjimsay  was  the  agent  of  the  defendants  within  the  meaning  of  the 
said  statute,  because  he  the  plaintiff  said,  that,  at  the  time  of  suing  out  and  serving 
of  the  said  writ  of  summons  in  the  said  ac'tion  as  in  the  replication  mentioned,  the 
said  James  Wilson  Kamsay  was  an  agent  of  the  defendants  within  the  jurisdiction  of 
the  said  court,  that  is  to  say,  in  the  city  of  Dublin  :  that  the  atiidavit  by  which  it 
was  made  to  appear  to  the  satisfaction  of  the  said  court  that  the  defendants  could  bo 
pi'operly  served  with  the  said  w-rit  through  or  upon  an  agent  of  the  defendants  within 
the  jurisdiction  of  the  said  court,  was  an  attidavit  of  one  Bernard  Egan,  duly  made 
and  sworn  in  the  said  court  in  the  said  action,  and  duly  tiled  in  the  said  court  on 
the  15th  of  January,  1852,  in  which  the  said  writ  was  set  forth  and  recited,  and  it 
was  sworn  and  repi-esented  to  the  court  that  he  the  said  Bernard  Egan  had  ou  the 
day  and  j'ear  aforesaid  served  the  Professional  Life-Assurance  Company  (meaning  the 
defendants,  being  such  incorporated  company  as  in  the  lejoinder  mentioned,)  with 
the  original  writ  of  summons  in  the  said  action,  by  delivering  unto  and  leaving  with 
the  said  James  Wilson  Ramsay,  the  agent  for  tiie  said  company  in  the  city  of  Dublin, 
in  person,  at  his  ottice.  No.  1 03  Abbey  Street,  in  the  said  city  of  Dublin,  a  true  copy 
of  the  said  original  writ,  and  that  he  the  said  Bernard  Egan  had  desired  him  to  send 
the  saifl  copy  so  served  to  the  otiice  of  the  said  company  in  London,  and  that  he  the 
said  Bernard  P^gan  at  the  same  time  shewed  him  the  said  James  Wilson  Kamsay  the 
said  original  writ  of  summons,  and  told  him  the  true  intent,  nature,  and  meaning 
thereof :  that,  the  said  affidavit,  being  so  sworn,  and  filed  in  the  said  court,  was  after- 
wards, on  the  Ifith  of  January,  1852,  read  to  the  said  court  by  [216]  counsel  on 
behalf  of  the  plaintiff  in  the  said  action,  and  that  afterwards,  on  the  said  day  and 
year,  the  said  couit,  on  hearing  such  attidavit  read,  did  make  such  order  as  in  the 
replication  in  that  behalf  alleged,  and  which  said  order  was  in  the  terms  following, 
that  is  to  sa}% — "On  motion  of  Mr.  Synan,  of  counsel  for  plaintiff,  and  on  hearing 
attidavit  of  Bernard  Egan  read,  it  is  ordered  that  service  of  the  writ  of  summons  upon 
the  defendants  in  this  cause,  l)y  delivering  a  true  copy  thereof,  together  with  a  true 
copy  of  this  order,  unto,  and  l)y  leaving  the  same  with,  James  ^\  ilsoii  Ramsay,  the 
Dublin  agent,  and  also  by  inclosing  similar  copies  in  a  letter  through  the  general  post 
ottice  directed  to  the  London  agent,  1)6  deemed  good  service  of  the  said  writ  upon  the 
said  com])any  :  that  the  said  James  Wilson  Kamsay  in  the  said  order  mentioned  was 
and  is  the  said  James  Wilson  Kam.say  in  the  said  replication  and  rejoinder  respectively 
referred  to,  and  thereinbefore  and  in  the  said  attidavit  also  referred  to :  and  that  the 
plaintiff  no  otherwise  caused  and  procured  the  said  order  to  be  made  than  as  afore- 
said, and  that  he  made  or  caused  to  be  made  no  false  representation  to  the  said 
court,  as  in  the  rejoinder  alleged,  nor,  save  as  aforesaid,  any  representation  whatever 
in  that  l)chalf  ;  and  that  the  contents  of  the  «iid  atiidavit  in  that  l)chalf  were  in 
fact  true. 

The  defendants  joined  issue  on  the  surrejoinder,  and  demurred  thereto  ;  and  the 
paintill' joined  in  demurrer. 

The  demurrer  was  argued  in  Trinity  Tci-m,  IS.").!,  when  judgment  was  given  for 
the  plaintiff,  on  the  ground  that  the  second  ])lca  was  bad  :  see  1.5  C.  B.  787. 

At  the  trial  of  the  issues  of  fact,  a  special  verdict  was  found,  which  was  in  substance 
as  follows : — 

As  to  the  first  issue  joined  un  the  first  count  of  the  declaration,  it  was  foinid,  that, 
Ijeforc  and  at  the  time  of  the  suing  out  of  the  writ  of  summons  in  the  said  action,  and 
until  the  recovery  of  the  said  judgment  in  [217]  the  court  of  (i|ueen's  Bench  in  Ireland 
in  the  .said  count  mentioned,  the  defendants  were  a  joint-stock  company  duly  legistcied 
in  London  according  to  the  stjitute,  as  "The  J'rofessional  Life-Assinance  Comiiany," 
and  carried  on  business  as  such  life-a.ssnrance  company  in  London,  one  Edward  Baylis 
then  being  the  manager,  secretary,  and  actuary  of  the  said  com])any  in  Lonilou  :  and 
that  the  said  company  also  carried  on  such  business  in  Dublin  by  one  James  \\  ilson 
Kamsay,  their  agent  in  that  l>ehalf,  the  said  .lames  Wilson  Kam^^ay  being  employed 
by  the  defendants  tool)t,iin  insurances  for  the  saiil  com])any,  and  having  been  api)ointed 
by  and  acting  under  a  letter  addres.sed  to  him  by  the  said  Hdward  Baylis  on  behalf  of 
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the  said  company,  which  letter  was  written  on  the  12th  of  Feln-iiarv,  l^oO,  and  was 
in  the  words  and  figures  following : — ■ 

"  Professional  Life-Assurance  Company. 

"  OfKces,  7G  Cheapside,  London, 
"12th  February,  lJ<50. 

"Sir, — I  have  the  pleasure  to  inform  you,  that,  upon  the  recommendation  of  your 
father,  conjointly  with  the  numerous  testimonials  of  your  highly  respectable  friends 
in  evidence  of  your  qualifications  and  eligibility,  you  have  been  appointed  agent  for 
Dublin,  in  connection  with  James  Wilson  Kamsay,  Esq. 

"The  advantages  and  supjjort  ottered  by  this  corporation  to  the  exertions  of  an 
agent,  are  of  a  very  encouraging  character.  The  institution  possesses  popular  features 
exclusively  peculiar  to  itself  ;  and  the  directors  allow  a  commission  more  than  usually 
liberal ;  added  to  which,  the  operations  of  an  agent  are  deemed  co-extensive  with  his 
influence,  that  is  to  say,  he  is  not  confined  by  place  or  .space  as  to  agency,  but  is 
entitled  to  the  full  benefit  of  commission  arising  from  every  description  of  business 
introduced  by  him  to  the  office,  in  whatever  town  or  [218]  county  parties  having  trans- 
actions with  the  company  through  him  may  be  resident. 

"The  commission  allowed  is,  10  per  cent,  on  the  amount  of  the  first  year's 
premiums,  7^  per  cent,  on  the  amount  of  the  second  year's  premiums,  5  per  cent,  on 
the  amount  of  all  future  renewal  premiums,  or  20  per  cent,  in  one  payment  in  Heu  of 
the  above ;  also  2  per  cent,  on  the  amount  of  the  purchase-money  of  immediate 
amuiities  ;  and  Is.  per  share  for  every  share  disposed  of. 

"  I  am  desired  by  the  directors  to  remind  you,  that,  in  undertakings  of  this  kind, 
which  are  considered  by  capitalists  the  best  of  investments,  it  is  the  usual  practice  to 
absorb  the  whole  of  the  shares  Iti  a  London  proprietary,  leaving  none  for  the  creation 
and  advantage  of  a  provincial  intluence.  The  contrary  is  the  course  pursued  Ijy  this 
company,  which,  as  you  will  peiceive  by  a  perusal  of  a  printed  list  of  shareholders, 
lias  already  obtained  a  sufiicient  guarantee  for  all  the  purposes  and  contingencies  of  a 
properly  managed  life-assurance  company. 

"  The  directors  are,  therefore,  desirous,  and  resolved,  through  the  medium,  and 
with  the  support,  of  their  numerous  agents  and  medical  referees,  to  extend  their 
proprietary  among  every  class,  through  everj'  town  and  city  in  the  United  Kingdom, 
by  an  allotment  of  a  few  shares  to  each  individual  whom  they  may  have  it  in  their 
power  and  be  disposed  to  recommend  :  while  it  will  at  the  same  time  occur  to  you 
that  that  agency  cannot  fail  to  be  most  prosperous  which  contains  the  greatest  number 
of  shareholders. 

"The  deposit  is  10s.  per  share,  without  the  probability  of  a  further  call  being  made 
or  required  ;  and  the  liability  of  the  shareholders  is  bv  the  deed  of  settlement  limited 
to  their  several  amount  of  shares,  while  the  ad\antages  and  privileges  to  the  original 
proprietors,  as  [219]  stated  in  full  in  the  prospectus,  are  of  a  truly  comprehensive  and 
beneficial  chai'acter. 

"  In  reference  to  the  shares,  you  will  be  pleased  to  notice  the  following  particulars  : 
—  1.  The  entire  capital  of  the  company  is  2.50,0001.,  arising  from  40,000  shares  of 
61.  5s.  each,  the  greater  part  of  which  have  been  actually  sold  and  signed  for, — 2.  The 
original  deposit  is  10s.  per  share;  the  remaining  51.  15s.  will  be  made  up  by  the 
additions  accruing  from  profits  and  lionuses, — 3.  By  the  deed  of  settlement,  no 
proprietor  is  liable  beyond  the  amount  of  his  shares, — 4.  The  holder  of  five  shares,  up 
to  fifty,  is  entitled  to  one  vote,  and  to  an  additional  vote  for  everv  additional  fifty 
shares  held  by  him, — 5.  Literest  is  paid  at  the  rate  of  5  per  cent,  per  annum  on  all 
paid  up  capital :  such  interest  increasing  year  by  year  as  the  shares  increase  in  value 
by  the  appropriation  of  profits  ;  so  that  very  considerable  interest  will  l)e  realiied, 
until  the  amount  of  profits  shall  be  sufficient  to  pay  oil'  the  .shares  in  full ;  after  which, 
the  corporation  will  be  declared  and  constituted  a  mutual  life  assurance  society, — 
Lastly.  Li  addition  to  these  advantages,  there  is  one  novel  and  most  excellent  feature, 
worthy  of  special  attention,  viz.  that  one  tenth  of  the  entire  profits  of  the  company 
is  set  aside  as  an  aimuity  fund. 

"  You  will  receive  herewith  powers  of  attoi-ney  to  be  filled  up  by  parties  taking 
shares,  and  authorising  any  friend  in  town,  or  myself,  to  sign  the  deed  of  settlement 
on  their  behalf. 
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"  You  will  iilso  please  to  remember  the  shares  constituting  the  proprietjuy  and 
securing  their  iiiHueiice,  or  in  order  to  obtain  life  policies,  annuities,  etiflowmcnts,  and 
other  business  from  which  the  profits  are  to  be  derived,  and  which  you  will  therefore 
make  it  your  constant  endeavour  to  obtain. 

"  Anticipating  the  best  results  from  your  valuable  co-operation  in  behalf  of  the 
institution,  and  soliciting  your  [220]  earnest  perusal  and  due  appreciation  of  the  above 
important  details. — I  am,  &c.  "  Edw.a^rd  Bavlis, 

"  Resident  manager  and  actuary." 

It  wa.s  further  found,  that,  after  the  coming  into  operation  of  the  1.3  &  l-i  Vict. 
c.  18,  intituled  "  An  act  for  the  regulation  of  process  and  practice  in  the  superior  courts 
of  Common  Law  in  Ireland,'  and  while  the  defendants  so  carried  on  business  as  afore- 
said in  Dublin  liy  the  said  James  \\'ilson  Kamsay  hereinbefore  first  mentioned,  as  such 
agent  in  their  behalf  as  aforesaid,  on  the  15th  of  January,  18-52,  the  plaintitt'  sued 
out  the  writ  of  summons  in  the  said  action  in  the  said  court  of  Queen's  Bench,  in 
Iieland,  against  the  defendants,  which  writ  was  in  the  words  and  figures  following, 
that  is  to  say  (setting  it  out)  ;  and  that  on  the  15th  of  January,  1S52,  one  Bernard 
Egan  served  a  copy  of  the  said  writ  of  summons  on  the  said  James  Wilson  Ramsay, 
by  delivering  to  him  such  copy  in  Dublin  aforesaid,  explaining  to  him  the  nature  and 
effect  thereof  ;  and  which  is  the  service  of  the  said  wiit  mentioned  in  the  affidavit  of 
Bernard  Egan  hereinaftei'  ne.xt  mentioned  :  That  no  notice  of  the  i.ssuing  of  the  said 
writ  was  ever  given  in  the  Dublin  Gnzeite,  and  no  notice  thereof  was  ever  given  in 
one  or  any  of  the  local  newspapers  of  the  county,  city,  or  district  in  which  the  defen- 
dants resided,  or  the  officer  or  agent  to  be  served  resided  :  That,  on  the  said  15th  of 
January,  1852,  the  said  Bernard  Egan  duly  made  and  swoi'e  in  the  said  action  in  the 
said  court  of  Queen's  Bench,  in  Ireland,  an  affidavit  in  the  words  and  figures  following, 
that  is  to  say — "  In  the  court  of  (Queen's  Bench.  William  .Sheehy,  plaintift',  the  Profes- 
sional Life-Assurance  Company,  defendants:  Whereas  there  issued  forth  of  Her  Majesty's 
superior  courts  of  common  law  at  Dublin,  and  under  the  common  seal  theieof,  Her 
Majesty's  writ  of  summons  in  this  cau.se,  bearing  teste  the  [221]  15th  day  of  Jauuarj', 
1852,  whereby  the  said  defendants  were  ordered,  that,  within  eight  days  after  the 
service  of  the  said  writ  on  them,  exclusive  of  the  day  of  such  service,  they  should 
cause  an  appearance  to  be  entered  for  them  in  Her  Majesty's  court  of  Queen's  Bench 
at  Dublin,  in  an  action  of  debt  at  the  suit  of  the  said  plaintiff";  and  notice  was  also 
thei'eby  given,  that,  in  default  of  their  so  doing,  an  appearance  might  l)e  entered  by 
the  said  plaintiff,  and  that  the  said  plaintitt'  might  pi'oceed  thereon  to  judgment  and 
execution,  as  by  the  said  wiit  of  summons  hereunto  annexed,  reference  being  there- 
unto had,  will  appeal-.  Issued  by  John  Synan,  No.  5  I'pper  Gloucester  Street,  in  the 
city  of  Dublin,  attorney  for  the  said  plaintitt'.  Now,  Bernard  Egan,  of  Little  Strand 
Street,  in  the  city  of  Dublin,  law  messenger,  aged  tiiirty  years  and  upwards,  maketh 
oath,  and  saith,  that,  on  this  Thunsday,  the  15th  day  of  January,  he  this  deponent 
served  the  Professional  Life-Assurance  Company  of  London  with  the  original  writ  of 
summons  above  in  part  recited,  by  delivering  unto  and  leaving  with  James  Wilson 
Kamsay,  who  is  agent  for  the  .said  Professional  Assurance  (company,  in  Dublin,  in 
person,  at  his  office.  No.  lO.'J  Abbey  Street,  in  the  city  of  Dublin,  a  true  copy  of 
sjiid  original  writ  of  summons  heieinbefore  in  jiart  recited,  and  desired  him  to  give 
said  copy  so  servefl  to  the  said  company's  officei'  in  London,  and  at  the  .same  time 
shewed  him  the  .said  oiiginal  writ  of  smnmoTis,  and  told  him  the  true  intent,  nature, 
and  meaning  thereof.  Bernard  Egan.  Swoiti  ))efore  nie,  at  my  office  on  the  Inns 
t^uay,  Dublin,  this  15th  day  of  January,  1852  ;  and  I  know  the  deponent.  Thomas 
Byron.     John  Synan,  plaintitt's  attorney." 

It  was  further  found,  that,  on  the  IGth  of  January,  1852,  the  said  court  of  Queen's 
Bench  in  Ireland,  having  heard  the  .said  affidavit  read,  did  thereupon  make  in  the 
said  action  a  certain  order,  in  the  words  and  figures  following,  that  is  to  .say, — irUlittm 
Sluiehy  V.  The  /'/■o-[222] ■/'«"««/  Assurance  (Jumjiani/  of  Ijondim.  Friday,  Kith  January, 
1852.  On  the  motion  of  Mr.  Synan,  of  counsel  for  ])laintitt",  and  on  hearing  affidavit 
of  Bernard  Egan  read,  it  is  onlered  that  service  of  the  writ  of  summons  upon  the 
defendants  in  this  cause,  by  delivering  a  tine  copy  thereof,  together  with  .i  true  copy 
of  this  order,  unto,  and  by  leaving  the  same  with,  .lames  Wilson  Kamsay,  the  Dublin 
ilgent,  and  also  by  inclosing  similar  copies  in  a  letter  through  the  general  post 
office,  directed   to   the   London   agent,  be   deemed   good   .sorvico   of   the   said   writ 
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upon    the    said    company.      By    the    court.      Christopher   N.    Duff.      John    Synan, 
attorney." 

It  was  further  proved,  that,  on  the  19th  day  of  January,  18-52,  the  said  Bernard 
Egau  deliA'ered  to  and  left  with  the  said  James  Wilson  Ramsay,  at  his  office  in  Dublin, 
a  paper  purporting  to  be  a  copy  of  the  said  writ  of  summons,  and  which  was  the 
service  of  the  said  writ  of  summons  in  the  affidavit  of  Bernard  Egan  hereinafter  next 
mentioned,  which  paper  was  in  the  words  and  figures  following  (setting  it  out, — the 
defendants  being  mis-described,  as  in  the  order),  and  also  a  copy  of  the  said  order  of 
the  said  court ;  and  also  on  the  same  day  forwarded  true  copies  of  the  said  writ  of 
summons  and  order  respectively  through  the  general  post  office,  Dublin,  inclosed 
in  a  letter  addressed  to  the  said  Edward  Baylis,  then  being  manager,  secretary,  and 
actuary  of  the  said  company  as  aforesaid,  at  the  company's  office  in  London. 

It  was  further  found,  that,  on  the  29th  January,  1852,  the  said  Barnard  Egan 
duly  made  and  swore  in  the  said  action  in  the  said  court  of  l^tueen's  Bench  in  Ireland, 
an  affidavit,  in  the  words  and  figures  following,  that  is  to  say, — "  Queen's  Bench. 
William  Sheehy,  plaintiff,  the  Professional  Assurance  Company,  defendants  :  Whereas, 
there  issued  forth  of  her  Majesty's  superior  courts  of  common  law  in  Ireland,  and 
under  the  .seal  thereof,  Her  Majesty's  writ  of  summons  in  this  [223]  cause,  bearing 
date  the  15th  day  of  January,  1852,  whereby  the  defendants  were  commanded,  that, 
within  eight  days  after  the  service  of  such  writ,  they  should  cause  an  appearance  to 
be  entered  for  them  in  Her  Majesty's  court  of  Queen's  Bench  at  Dublin,  in  an  action 
of  debt,  or,  in  default  thereof,  the  said  plaintiff  might  enter  an  appearance,  and  proceed 
thereon  to  judgment  and  execution,  as  by  the  said  writ,  now  of  i-ecord  in  the  said 
court,  will  appear.  WUliam  Sheehy  v.  The  Profemonal  Assurance  Comjiany  of  London. 
Friday,  16th  January,  1852.  On  motion  of  Mr.  Synan.  of  counsel  for  plaintiff",  and 
on  hearing  affidavit  of  Bernard  Egan  read.  It  is  ordered  that  service  of  the  writ  of 
summons  upon  the  defendants  in  this  cause,  by  delivering  a  true  copy  thereof,  together 
with  a  true  copy  of  this  order,  unto,  and  by  leaving  the  same  with,  James  Wilson 
Kamsay,  the  Dublin  agent,  and  also  by  inclosing  similar  copies  in  a  letter  through  the 
general  post  office  directed  to  the  London  agent,  be  deemed  good  service  of  the  said 
writ  upon  the  said  company.  By  the  court.  Christr.  N.  Duff".  John  Synan,  attorney. 
Queen's  Bench.  Xow,  Bernard  Egan,  of  Little  Strand  Street,  in  the  city  of  Dublin, 
law  messenger,  aged  thirty  years  and  upwards,  maketh  oath  and  saith,  that,  on  the 
19th  day  of  January  instant,  deponent  served  said  Professional  Assurance  Company 
with  said  recited  writ  of  summons  and  order,  by  deliveiing  unto  and  leaving  with 
James  Wilson  Eamsay,  the  Dublin  agent  of  the  said  company,  in  his  office  Abbey 
Street,  in  the  city  of  Dublin,  true  copies  of  said  writ  of  summons  and  order  respec- 
tively, and  on  the  same  day,  and  Ijefore  six  o'clock  in  the  evening,  deponent  forwarded 
true  copies  of  said  writ  of  summons  and  order  respectively,  through  the  general  post 
office,  Dublin,  inclosed  in  a  letter  directed  to  E.  Baylis,  the  London  agent  of  the  said 
company,  at  the  company's  offices,  76  Cheapside,  London,  and  deponent  paid  the 
postage  thereon,  [224]  Barnard  Egan.  Sworn  before  me  at  my  office  on  the  Queen's 
Quay,  Dublin,  this  29th  day  of  January,  1852 ;  and  I  know  the  deponent.  Thomas 
Byron.     John  Synan,  attorney." 

it  was  further  found,  that,  on  the  said  29th  of  January,  1852,  the  time  limited  by 
the  process  having  elapsed,  and  no  appearance  having  been  entered  by  the  said  defen- 
dants in  the  said  action  in  the  said  court  of  Queen's  Bench  in  Ireland,  and  according 
to  the  course  and  practice  of  the  said  court  in  that  behalf,  the  said  court  of  Queen's 
Bench  in  Ireland,  on  reading  of  the  said  affidavit,  and  a  certificate  of  the  proper  officer 
of  the  said  court  in  this  behalf  that  (as  the  fact  was)  no  appearance  had  been  entered 
by  the  said  defendants  in  the  said  action  in  the  said  court  of  Queen's  Bench  in  Ireland, 
according  to  the  course  and  practice  of  the  said  court,  then  duly  made  an  order  in  the 
said  action  in  the  words  and  figures  follo\ving,  that  is  to  say, — Sheehy  v.  7'/;«  Profes- 
dmial  Life-Assvrance  Company.  Thursday,  29th  January,  1852.  On  motion  of  Mr. 
Synan,  plaintiff's  counsel,  and  on  reading  the  affidavit  of  service  of  process,  and 
certificate  of  no  appearance.  It  was  ordered  that  the  plaintiff  be  at  liberty  to 
enter  an  appearance  for  the  defendants  pursuant  to  the  statute.  By  the  court. 
Christr.  X.  Duff'." 

It  was  further  found,  that,  on  the  -tth  of  February,  1852,  the  plaintiff  duly,  and 
according  to  the  course  and  practice  of  the  said  court,  filed  a  declaration  in  the  said 
action  in  the  said  court  of  Queen's  Bench  in  Ireland,  and  thereupon  ga\-e  due  notice 
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therewith,  that,  if  the  defendants  did  nut  plead  thereto  within  and  according  to  the 
time  limited  b)'  the  course  and  practice  of  the  said  court  in  that  behalf,  the  plaintiff" 
would  sign  judgment  therein  ;  and  that,  on  the  16th  of  February,  185l',  the  plaintiff', 
in  pursuance  of  the  last-mentioned  order,  signed  judgment  in  the  said  action  in  the 
said  court,  which  said  judgment  was  and  is  the  judgment  in  the  first  count  [225] 
mentioned,  and  which  judgment  is  in  the  words  following,  that  is  to  say, — "  Pleas 
before  the  Lady  the  t^jueen,  at  the  Queen's  courts,  of  Hilary  Terra,  in  the  15th  year 
in  the  reign  of  our  sovereign  Lady,  Victoria,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  and  so  forth. 
Witness,  Francis  Blackburne,  Esq.  A.  Bushe.  William  Sheehy,  of  Broad-street,  in 
the  city  of  Limerick,  grocer,  plaintiff,  the  Professional  Life-Assurance  Company,  of 
London,  offices,  76  Cheapside,  London,  defendants.  County  of  the  city  of  Limerick, 
to  wit.  William  Sheehy,  the  plaintiff,  by  John  Synan,  his  attorney,  issued  his  writ 
of  summons  dii-eeted  to  the  Professional  Ijife-Assurance  Company,  of  London,  otKces, 
76  Cheapside,  London,  the  defendants,  and  which  was  served  on  the  said  defendants 
pursuant  to  an  order  of  this  honourable  court  bearing  date  the  16th  of  January,  1852, 
by  delivering  a  true  copy  of  the  said  writ  of  sunmions,  together  with  a  true  copy  of 
the  said  recited  order,  unto,  and  by  leax'ing  the  same  with,  James  W.  Ramsay,  the 
Dublin  agent  of  the  said  defendants,  and  also  by  delivering  true  copies  of  said  recited 
writ  of  summons,  and  also  of  said  recited  order,  in  a  letter  in  and  through  the  general 
post  office,  directed  to  the  London  agent  of  said  defendants  ;  and  an  appearance  was 
entered  for  the  said  defendants,  pursuant  to  the  st;itute,  by  the  plaintiff's  attorney  ; 
and  the  said  plaintiff,  on  the  4th  of  February,  1.S52,  filed  his  declaration  in  del)t 
iigainst  the  said  defendants,  for  the  recovery  of  the  amount  of  a  policy  of  assurance 
•effected  on  the  life  of  Michael  Meade,  therein  mentioned,  and  on  foot  of  which  there 
is  now  due  the  sum  of  76<Sl.,  as  appears  by  the  affida^■it  of  Michael  Maronev,  this  day 
filed  in  the  proper  otiice ;  and,  the  defendants  not  having  pleaded,  the  plaintiff"  prays 
judgment :  It  is  therefore  considered  by  the  court  of  our  Lady  the  (I'ueen  here,  that 
the  said  plaintiff"  do  recover  against  the  said  defendants  [226]  his  debt  aforesaid,  as 
<dso  the  sum  271.  13s.  lid.  sterling  for  his  damages  which  he  sustained,  as  well  by 
rea.son  of  the  detention  of  said  debt,  as  for  his  expenses  and  costs  by  him  laid  out 
iibout  his  suit  in  this  behalf,  to  the  said  plaintiff"  by  the  court  of  our  said  Lady  the 
Queen  now  here  with  his  assent  adjudged  :  and  the  said  defendants  in  mercy,  and  .so 
forth.     Mercy.     Judgment  entered  the  IGth  of  February,  1852." 

It  was  further  found,  that,  afterwai'ds,  on  the  I'lst  of  February,  1852,  the  defen- 
dants by  their  counsel  and  attornies,  aj)plied  to  a  judge  of  the  said  court  of  Queen's 
Bench  in  Ii'cland,  to  discharge  the  appearance  so  entered  by  the  plaintiff  in  the  said 
action  in  the  said  court,  and  the  declaration  filed  thereon  ;  and  the  .said  judge,  after 
hearing  counsel  for  the  parties  in  the  said  action,  made  an  order  in  the  words  and 
figures  following,  that  is  to  .say, — Queen's  Bench  Chambers,  21st  February,  1852. 
lyUliam  iShechij  v.  The  I'rofesdmial  Assurance  Company  of  London.  On  motion  of  Mr. 
M'Donagh  of  counsel  for  defendants,  who  moves  that  the  parliamentary  appearance, 
and  declaration  filed  thereon,  and  all  subsequent  proceedings  in  this  cause,  be  set 
a.side,  on  the  grounds  that  no  sutticient  or  any  notice  of  the  issuing  of  the  writ  in  this 
cause  has  been  given  in  the  DuhJin  GiKdte,  and  in  any  one  of  the  local  newspapers  of 
the  county,  city,  or  district  in  which  the  agent  of  the  said  defendants  resides,  and  no 
such  publication  appears  by  the  affidavit  of  service  upon  which  the  parliamentary 
a])pearance  in  this  cause  was  entered,  neither  is  there  any  affidavit  whatever  on  the 
files  of  the  court  of  such  publication,  and  becau.sc  such  ])ublication  was  a  condition 
precedent  on  the  ground  that  the  i)arliamentaiy  appearance  was  a  nullity,  or,  if  not 
so,  was  irregular;  and,  on  heaT'ing  the  notice  of  motion  and  documents  tiierein  men- 
tioned lead,  and  also  on  hearing  .Mr.  J.  I).  Fit/geiald  and  Mr.  Synan,  of  (xiunsel  foi' 
plaintiff,  and  Mr.  Mallcy,  of  counsel  for  [227]  defendant, — By  the  Light  llonoural)le 
the  Lord  Chief  Justice  of  the  Common  Pleas,  It  was  ordcicd  that  defendants'  motion 
be,  .and  the  same  was  thereby  refused,  with  costs,  Christr.  N.  Dutt",  clerk  of  the  rules, 
Queen's  Bench,  Dublin." 

The  special  verdict  then  proceeded, — "  But  whether  or  not,  upon  the  whole  matters 
aforesaid,  by  the  jurors  aforesaid  in  form  aforesaid  found,  tlu'  defendants  were  indebted 
as  alleged  by  the  .said  first  count,  the  jurors  aic  altogctiicr  ignorant,  and  fhcrefoi-e  they 
jiiay  the  advice  of  the  court  of  our  said  Lady  the  C^'ucen  of  the  Bench  at  Westminster  ; 
and   if,   U[)on   the  whole  matter  aforesaid,  it  shall  seem    to  llw  said   coui't    that   the 
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defendants  were  indebted  as  alleged  by  the  said  count,  then  the  jurors  aforesaid, 
oil  their  oath  aforesaid,  say  that  the  defendants  were  indebted  as  alleged  in  the 
said  eoinit :  but,  if,  u]3on  the  whole  matter  aforesaid,  it  shall  seem  to  the  coui-t  that 
the  defendants  were  not  indebted  as  alleged  in  the  said  count,  then  the  jurors  afore- 
said, upon  their  oath  aforesaid,  say  that  the  defendants  were  not  indebted  as  alleged 
in  the  said  count." 

As  to  the  issue  joined  on  the  second  count,  the  special  verdict  found,  that,  on  the 
21st  of  February,  18.52,  the  order  of  the  said  court  of  Queen's  Bench  in  Ireland  in  the 
said  second  count  mentioned  was  made  in  the  tenns  following,  that  is  to  say, — (setting 
it  out,  utante,  p.  226) ;  and  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the 
costs  of  the  said  motion,  pursuant  to  the  said  order,  were  duly  taxed  to  the  sum  of 
121.  6s.  Id.     "But,  whether  or  not,"  &c.,  &c.  (as  before,  mutatis  mutandis). 

As  to  the  issue  joined  on  the  third  count,  the  special  verdict  found  that  the 
defendants  wei-e  not  indebted  as  alleged. 

As  to  the  issue  joined  on  the  surrejoinder  to  the  rejoinder  to  the  replication  to 
the  second  plea  to  the  first  count,  the  special  verdict  found,  that,  after  the  coming 
[228]  into  operation  of  the  13  &  14  Vict.  c.  18,  intituled,  &c.,  at  the  time  of  the 
suing  out  of  the  writ  of  summons  in  the  said  action  in  the  said  count  mentioned  in 
the  court  of  C^ueen's  Bench  in  Ireland,  the  defendants,  and  thence  until  the  recovery 
of  the  said  judgment  in  the  said  first  count  mentioned,  carried  on  business  in  London 
as  such  life-assurance  company,  the  said  Edward  Baylis  then  being  the  manager, 
secretary,  and  actuary  of  the  said  company  in  London  as  aforesaid,  and  also  carried 
on  business  in  Dublin  as  such  life-assurance  company,  l)y  the  said  James  Wilson 
Ramsay,  their  agent  in  Dublin  in  that  behalf,  the  said  James  Wilson  Ramsay  being 
employed  by  the  defendants  to  obtain  insurances  for  the  said  company,  and  having 
been  appointed  by  and  acting  under  the  said  letter  hereinbefore  mentioned  to  ha\  e 
been  written  to  him  on  the  12th  of  February,  18.50:  and  the  defendants  so  carried 
on  business  until  the  recovery  of  the  judgment  in  the  .said  count  mentioned  :  That, 
on  the  15th  of  January,  1852,  the  plaintitt'  sued  out  of  the  said  court  of  Queen's 
Bench  in  Ireland  the  writ  of  summons  in  the  said  action  in  the  said  count  mentioned, 
against  the  said  defendants,  which  writ  was  in  the  words  and  figures  following,  that 
is  to  say  (setting  it  out) :  That,  on  the  said  15th  of  January,  1852,  one  Bernard  Egan, 
in  the  said  surrejoinder  mentioned,  served  a  copy  of  the  said  writ  on  the  said  James 
Wilson  Ramsay,  in  Dublin  aforesaid,  by  delivering  to  him  such  copy,  and  shewed 
him  the  said  writ,  and  told  him  the  intent,  nature,  and  purport  thereof :  That,  on 
the  said  15th  of  January,  1852,  the  said  Bernard  Egan  duly  made  and  swore  in  the 
said  court  of  Queen's  Bench  in  Ireland,  an  affidavit  in  the  said  action  in  the  said 
count  mentioned,  which  affidavit  was  duly  filed  in  the  said  court,  and  was  and  is  in 
the  words  and  figures  following,  that  is  to  say  (setting  it  out) :  That,  on  the  16th  of 
January,  1852,  the  said  court  of  Queen's  Bench  in  Ireland,  having  heard  the  said 
affi-[229]-davit  read  to  them,  did  thereupon  duly  make  an  order  in  the  said  action, 
which  order  was  and  is  in  the  words  and  figures  following,  that  is  to  say  (setting  it 
out) :  But  that,  whether  or  not,  upon  the  whole  matter  aforesaid  by  the  jurors  afore- 
said in  form  aforesaid  found,  the  said  surrejoinder  is  in  substance  true,  the  jurors 
aforesaid  are  altogether  ignorant ;  therefore  they  pray  the  advice  of  the  court  of  our 
lady  the  Queen  of  the  Bench  at  Westminster  aforesaid  ;  and  if,  upon  the  whole 
matter  aforesaid,  it  shall  seem  to  the  court  that  the  said  surrejoinder  is  in  substance 
true,  then  the  juroi-s  aforesaid,  on  their  oath  aforesaid,  say  that  the  said  surrejoinder 
is  in  substance  true  :  l)ut  if,  on  the  whole  matter  aforesaid,  it  shall  seem  to  the  said 
court  tliat  the  said  surrejoinder  is  not  true  in  manner  and  form  as  alleged,  then  the 
said  jui-ors,  on  their  oath  aforesaid,  say  that  the  said  surrejoinder  is  not  true  in 
substance  as  alleged. 

Shee,  Serjt.  (with  whom  was  Huddlestone),  for  the  plaintiff  (a).     The  first  question 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

"  1.  Judgment  valid  at  common  law  by  reason  of  service  of  process  on  the  defen- 
dants at  their  office  by  post,  which  was  only  iri-egular  at  common  law. 

"2.  Judgment  valid  by  statute,  because  of  service  on  'an  agent '  of  the  defendants 
in  Dublin  ;  whether  he  was  so  within  the  strict  meaning  of  the  statute,  was  to  be,  and 
has  been,  decided  hy  the  courts  in  Ireland,  on  affidavits  on  both  sides. 

"  3.  And,  at  the  utmost,  there  was  only  an  irregularity,  which  cannot  vitiate  the 
judgment." 
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is,  whethei'  the  writ  of  summons  in  the  action  in  whioh  the  judgment  mentioned  in  the 
first  count  was  obtained  in  the  Irish  court,  was  well  served,  Ijy  leaving  a  copy  with 
llamsay,  the  company's  Dublin  agent,  and  sending  another  copy  by  post  addressed  to 
Eaylis,  the  manager,  secretary,  and  [230]  actuary  in  London  :  and  this  ijuestion  turns 
mainl}-  upon  the  construction  which  is  to  be  put  upon  the  yth  section  of  the  13  &  14 
Vict.  c.  18,  an  act  for  the  regulation  of  process  and  practice  in  the  superior  courts  of 
common  law  in  Ireland.  Before  the  passing  of  that  act,  the  practice  of  the  Irish 
courts  in  this  respect  was  regulated  l)y  the  43  G.  3,  c.  53,  the  8th  section  of  which 
provides,  "that,  whenever  it  appears  to  the  court  out  of  which  the  process  issues, 
that  all  due  diligence  has  been  used  to  have  the  process  of  the  court  personally  sei'ved, 
yet  that,  under  the  special  circumstances  of  the  case,  appearing  to  the  court  by  the 
attidavit  of  the  plaintiff  or  his  attorney,  or  the  attorney  employed  for  the  purpose  of 
having  the  process  personally  served,  that  it  was  impossible  to  procure  personal  service, 
that  then  and  in  such  case  it  shall  and  m.'iy  be  lawful  for  the  court  out  of  which  the 
process  issues  to  substitute  such  other  kind  of  service  as  to  them  shall  seem  fit." 
I'nder  that  statute,  the  practice  had  been,  to  allow  service  upon  an  agent,  in  the  case 
of  companies  carrying  on  their  principal  business  out  of  the  jurisdiction,  but  having 
an  office  or  an  agent  within  the  jurisdiction.  In  Sudkr  v.  Stnithinck,  1  Crawf.  &  Di.x, 
397,  Peunefather,  B.,  upon  an  application  for  substituted  service  of  a  capias  ad  respon- 
dendum on  an  individual  who  had  recently  gone  to  America  for  the  purpose  of  avoiding 
his  creditors,  said  :  "The  jurisdiction  of  this  court  (the  court  of  E.xchequer)  extends 
only  to  persons  living  in  Ireland.  Where  per-sons  reside  within  the  jurisdiction,  we 
are  enabled  to  substitute  service  when  they  conceal  themselves  or  keep  out  of  the  way 
to  avoid  being  served.  In  the  case  of  insurance  companies  having  offices  in  this  country, 
we  have  allowed  service  to  be  substituted,  considei'ing  the  office  where  the  insurances 
were  effected  to  be  the  residence  of  the  defendants,  and  they  to  be  within  the 
jin-isdiction.  The  court  of  Common  Pleas  thought  that  this  court  had  [231]  gone 
too  far  in  the  cases  of  actions  lirought  against  insurance  companies  having  offices 
here  :  but,  with  great  deference  for  their  opinion,  I  think  we  were  right.  But  we 
Ciinuot  go  any  further."  The  subject  came  again  under  discus.sion  in  two  subsequent 
CJises, — Malani/  v.  Tullod;  1  Jones  (Irish  Exch.)  1 14,  and  J'lwlan  v.  Johnnon,  7  Irish  Law 
Kep.  527.  In  Maloney  v.  Tullod;  upon  a  motion  to  make  absolute  a  conditional  order 
to  substitute  service  of  a  capias  ad  respondendum  upon  the  agent  with  whom  an 
insurance  had  been  negotiated,  and  upon  the  law  agent  of  the  company,  both  of  whom 
were  resident  in  Ireland,  the  .same  learned  judge  said  :  "  If  this  was  res  integra,  I 
should  not  decide  it,  sitting  alone  ;  but  this  court,  after  full  consideration  of  all  the 
cases,  came  to  a  very  clear  opinion  that  such  an  application  as  the  pi'csent  ought  to  be 
granted,  and  that  the  liolding  (jpen  an  office  in  this  country  by  an  insurance  company, 
where  in  point  of  fact  the  contract  is  made,  though  the  instrument  may  be  fully 
completed  in  ijondon,  is  an  undertaking  on  the  part  of  the  company  that  their  office 
is  to  be  considered  their  icsidence,  not  only  for  the  purpose  of  receiving  the  ])rcniiums, 
but  also  of  enforcing  the  contract.  On  these  grouncls,  the  court  substituted  tlie  service, 
considering  that  the  company  had  adopted  this  country,  not  only  as  the  place  for 
entering  into  the  contiact,  but  also  for  the  purposes  of  trial.  We  remain  of  that 
opinion  ;  and  therefore  I  have  no  hesitation  in  following  the  practice  of  the  court, 
and  substituting  the  service  in  the  present  instance."  In  J-'/ielan  v.  Johiixon,  the  subject 
is  very  fully  gone  into  Ijy  Chief  B.uon  Biady,  who  says:  "The  acts  relating  to  the 
service  of  mesne  process  in  England  aic,  tlie  1-'  ti.  1,  c.  29,  and  the  5  G.  2,  c.  27.  No 
powers  are  given  by  those  statutes  to  substitute  the  service  of  process  ;  in  other  respects 
they  are  analogous  to  the  43  ii.  3,  c.  53,  but  the  tiist  of  them  contains  very  remaikable 
words.  [232]  It  provides,  that,  in  all  cases  where  the  cause  of  action  shall  not  amount 
to  the  sum  of  101.  or  upwards,  and  the  ])laintiH'  shall  ])roceed  l>y  way  of  process  against 
the  peison,  he  shall  n(jt  arrest  the  defendant,  but  sliall  sei've  him  personally,  within 
the  jurisdiction  of  the  court,  with  a  copy  of  the  process.  So  that,  in  that  act,  there 
is  no  power  to  substitute  service  ;  and  it  is  expressly  required  that  the  service  be 
made  within  the  jurisdiction.  That  being  the  condition  of  the  law  in  England,  the 
43  G.  3,  c.  53,  is  now  to  be  considered.  It  is  analogous  to  the  12  G.  1,  and  the 
5  G.  2,  80  fai-  as  those  acts  prohil)it  arrest  for  sums  under  a  specified  amount,  and  in 
the  mode  of  enforcing  ajjjiearances.  The  3rd  section  of  the  43  G.  3,  c.  5.3,  is  that 
which  corresponds  with  the  2nd  section  of  the  12  (4.  1,  c.  29;  but  it  omits  those 
remarkable  words,  'within  thi>  juiisfliction  of  the  court.'     And  that  appears  to  have 
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been  done  studiously.  It  is  an  omission  deserving  of  great  observation,  and  calculated 
to  raise  serious  questions  as  to  what  were  the  purposes  of  the  legislature  in  passing 
the  43  G.  3.  Consequent  on  that  omission,  there  is  in  the  43  G.  3,  a  special  provision 
which  exists  in  none  of  the  English  acts,  viz.  the  8th  section,  which  authorises  the 
court  to  substitute  service  of  the  process.  I  apprehend,  that,  for  the  last  forty  years, 
— I  may  say,  from  the  passing  of  that  act, — thei'c  has  been  a  current  of  decision,  in 
this  court  (Exchequer)  at  least,  which  I  conceive  has  put  this  construction  upon 
this  act  of  parliament,  that  it  warrants  the  substitution  of  ser\'ice  upon  a  party 
not  bodily  present  in  this  country.  In  ca.ses  of  actions  upon  policies  of  insurance, 
service  of  process  has  been  from  time  to  time  substituted  upon  persons  acting  as 
agents  of  the  insurance  company  and  making  this  contract  for  them :  and  that 
course  of  practice,  hitherto  undisturbed  by  any  authority  or  legal  proceeding,  has 
continued  ;  establishing  the  existence  of  a  power  in  the  court  to  act  in  substituting 
[233]  service  of  process  upon  persons  not  bodily  present  within  the  jurisdiction.  So 
that  it  occm-s  to  me,  that,  taking  the  course  and  practice  of  this  court  as  one  so  long 
established,  it  really  comes  to  no  more  than  a  question  of  discretion  how  far  the  court 
will  exercise  the  power  given  to  it  liy  the  act;  and  I  think  it  has  not  unwisely  con- 
sidered that  it  had  this  power,  having  regard  to  the  omission  of  those  remarkalile 
words  in  the  43  G.  3,  and  the  introduction  of  the  clause  authorising  the  substitution 
of  service  into  it."  Such  was  the  state  of  the  law  when  the  statute  13  it  14  Vict, 
e.  18,  passed.  The  1st  section  of  that  act  enacts  that  the  process  for  commencement 
of  personal  actions  shall  be  according  to  a  given  form,  and  be  called  a  writ  of  summons. 
Section  2  enacts  that  such  writ  shall  be  ser\^ed  personally'  within  the  jurisdiction  of 
the  court.  Section  7  enacts,  that,  in  default  of  appearance  by  the  defendant  on  personal 
service,  the  plaintitF  may  enter  an  appearance  for  him.  The  8th  section  enacts  "  that 
every  such  writ  of  summons  issued  against  a  corporation  aggregate  may  be  ser\'ed 
personally  upon  the  mayor  or  other  head  officer,  or  on  the  town-clerk,  clerk,  treasurer, 
or  secretary  of  such  corporation  :  and  exery  such  writ  issued  against  the  itihalntauts 
of  a  barony,  half-bai-ony,  or  other  like  district,  may  be  served  personally  on  the  acting 
high  constable  thereof,  or  any  one  of  the  acting  high  constables  thereof  ;  and  every 
such  writ  issued  against  the  inhabitants  of  any  county  or  any  city  or  town,  or  the 
inhabitants  of  any  franchise,  lilserty,  city,  town,  or  place,  not  lieing  part  of  a  barony  or 
other  like  district,  may  be  served  personally  on  some  peace-officer  or  other  known  and 
responsible  officer  thereof  ;  and  every  such  writ  issued  against  any  other  incorporated 
body  having  a  known  and  responsible  officer  or  agent,  may  be  sei'ved  personally  on 
such  agent ;  and,  if  any  such  defendants  shall  not  appear  according  to  the  exigency 
of  such  writ  [234]  in  due  time  after  such  service  thereof  as  herein  authorised,  in  such 
case,  upon  affidavit  made  as  hereinbefore  provided  of  such  personal  service  of  such 
writ,  and  of  the  publication  of  the  notice  hereinafter  provided,  it  shall  and  ma^''  be 
lawful  for  the  plaintiff  to  enter  an  appeai'ance  for  such  defendants,  and  to  proceed 
thereon  as  if  such  defendants  had  entered  their  appearance,  any  law  or  usage  to  the 
contrary  notwithstanding :  provided  always,  that,  in  all  such  cases,  a  sufficient  notice 
of  the  issuing  of  the  writ  shall  be  given  in  the  DahJin  (nv.dte,  and  in  one  of  the  local 
newspapers  of  the  county,  city,  or  district  in  which  the  defendant  or  defendants,  or 
the  officer  or  agent  to  be  served,  shall  reside  ;  the  days  for  appearance  to  run  in  such 
cases  from  the  day  of  the  publication  of  such  notice  in  Gcr.ette  or  newspaper,  which- 
ever shall  be  the  latest."  And  the  9th  section  enacts,  "that,  in  case  it  shall  be  made 
appear  by  affidavit  to  the  satisfaction  of  the  court  in  which  the  appearance  to  the 
process  should  be  made,  or,  in  vacation,  of  any  judge  of  either  of  the  said  courts,  that 
any  defendant  has  not  been  personally  served  with  any  writ  of  summons,  and  has  not 
according  to  the  exigency  thereof  appeared  to  the  action,  and  that  due  and  proper 
means  were  used  to  serve  such  writ,  or  that  such  defendant  resides  out  of  the  jurisdic- 
tion of  the  court,  and  can  be  properly  served  through  or  upon  any  agent  or  representa- 
tive or  any  manager  of  the  real  or  personal  estate  of  such  defendant  within  such 
jurisdiction,  or  has  removed  to  avoid  service,  or  on  any  other  good  and  sufficient 
grounds,  it  shall  be  lawful  for  such  court  or  judge  to  authorise  such  substitution  of 
ser\ice,  through  the  post-office,  or  in  such  manner,  and  with  such  extension  of  time 
for  ser\ice  and  appearance,  as  to  them  or  him  shall  seem  tit ;  and,  upon  due  proof  of 
such  substituted  service,  l)y  affidavit,  it  shall  and  may  be  lawful  for  the  plaintiff",  in 
default  of  appearance  [235]  by  such  defendant  in  due  time,  to  enter  an  appearance  for 
such  defendant,  and  to  proceed  thereon  as  if  such  defendant  had  entered  his,  her,  or 
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their  appearance,  any  usage  or  law  to  the  contrarv  notwithstanding."  The  Sth  section 
clearly  contemplates  a  mode  of  service  in  which  the  authority  or  intervention  of  the 
court  is  not  reijnired.  The  special  verdict  finds  that  such  service  wius  eU'eeted  ;  but 
no  notice  was  given  in  the  (rarette  or  newspaper.  Kecourse  must,  therefore,  be  had 
to  the  9th  -section,  under  the  provisions  of  which  the  order  of  the  court  of  Queen's 
Bench  in  Ireland  was  made.  The  question  is,  whether  the  service  of  the  writ  of 
summons  under  that  order  was  not  a  good  service  ;  and  the  first  point  will  be  whether 
the  word  "  defendant  "  in  the  early  part  of  that  section  includes  an  incorporated  company, 
as  it  clearly  does  in  s.  8.  Now,  the  interpretation  clause,  s.  .51,  provides  that  the 
words  "  party  and  person  "  shall  extend  to  and  include  any  corporation  or  other  public 
body  ;  and  that  any  words  importing  the  singular  number  or  the  masculine  gender 
only,  shall  be  understood  to  include  several  matters  as  well  as  one  matter,  and  several 
persons  as  well  as  one  person,  and  females  as  well  as  males,  and  bodies  corporate  as 
well  as  individuals,  unless  it  be  otherwise  provided,  or  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction.  [Crowder,  J.  The  9th  section  would 
seem  to  be  a  substitution  of  such  .service  as  could  be  made  personally.]  In  the  former 
report  of  this  ca.se,  I'-i  C.  B.  800,  Maule,  J.,  says  :  "Personal  service  may  comprehend 
a  service  which  the  8th  section  of  the  43  G.  3,  c.  53,  calls  substituted  service,  viz.  a 
service  on  the  agent  or  officer  of  the  corporation."  [Cockburn,  C.  J.  The  9th  section 
certainly  is  very  curiously  worded.  If  it  is  to  be  limited  to  the  ease  of  a  party  living 
out  of  the  jurisdiction,  why  make  it  a  condition  to  the  sul)stituted  service  by  the  post 
that  there  should  be  an  [236]  agent  who  can  properly  be  served  within  the  jurisdiction  ; 
What  authority  has  the  court  of  Queen's  Bench  in  Ireland  to  direct  a  service  upon  an 
agent  in  London  ?]  Such  authority  is  piobably  conferred  hy  the  8th  section  of  the 
43  G.  3,  c.  .53,  the  words  of  which  are  very  large,  and  which  is  not  repealed.  [Cress- 
well,  J.  When  the  case  was  before  the  court  on  the  former  occasion,  my  Brother 
Maule  suggested  that  this  amounted  to  mere  irregularity  at  the  most.  The  special 
verdict  does  not  find  whether  the  defendants  knew  of  the  issuing  of  the  writ  of  summons 
or  not.]  It  is  found  that  they  moved  to  set  aside  the  appearance  entered  under  it. 
[Cresswell,  J.  It  may  have  come  to  their  knowledge  after  the  judgment  was  signed. 
There  are  numerous  cases  to  shew  that  a  foreign  judgment  will  not  be  enforced  in  our 
courts,  where  the  party  has  not  been  served  with  process, ^proceeding  upon  the  notion 
that  it  is  contrary  to  natural  justice  that  a  man  should  be  condemned  without  having 
had  an  opportunity  of  being  heard.]  It  is  difficult  to  conceive  that  there  could  be 
anything  contrary  to  natural  justice  in  a  judgment  founded  upon  a  service  such  as 
that  shewn  to  have  been  made  upon  Kamsay.  If  there  were  any  irregularity  in 
the  course  pursued  in  the  Iiish  court,  that  is  not  a  matter  which  this  court  can 
inquire  into. 

Then,  as  to  the  second  count,  which  seeks  to  recover  the  costs  awarded  to  the 
plaintiff'  on  the  dismissal  of  the  motion  to  set  aside  the  proceedings  in  the  court  of 
Queen's  Bench, — it  will  be  said  that  no  action  lies  for  those  costs,  the  order  being 
interlocutory.  It  is  true,  that,  in  general,  an  action  will  not  lie  in  our  courts  to  enforce 
a  decree  or  order  of  a  foieign  coui-t  which  is  not  in  its  nature  final :  Patrick  v.  Sheddon, 
2  Ellis  &  B.  14  :  neither  will  an  action  lie  upon  an  interlocutory  order  of  one  of  our 
own  courts,  beciiuse  there  is  a  more  appropriate  mode  of  enforcing  it,  viz.  by  attach- 
ment, or  by  [237]  execution.  But,  in  liussdl  v.  Sinylli,  9  M.  &  W.  810,  it  was  held 
that  an  action  of  assumpsit  or  del>t  might  be  maintained  against  a  defendant  resident 
in  this  country,  for  costs  awarded  against  him,  after  a])])earanco,  by  a  decree  of  the 
court  of  session  in  Scotland  in  a  suit  for  a  divorce.  Lord  Abinger  there  says  :  "The 
action  may  be  sustitined  on  the  ground  of  morality  and  justice.  The  maxim  of  the 
English  law  is,  to  amplify  its  remedies,  and,  without  usurping  jurisdiction,  to  aj)])lv  it.s 
rules  to  the  advancement  of  substantial  justice.  Koieign  judgments  are  enforced  in 
these  courts,  bccavise  tlic  parties  liable  aii;  bound  in  duty  to  satisfy  them.  The  jjrinciplcs 
relating  to  this  subject  are  well  laid  down  by  Lord  MausHold  in  his  judgment  in 
liobiiiscM  v.  Bland,  2  Biur.  1077.  Mr.  Watson  urges  that  no  action  for  costs  has  ever 
been  brought  on  a  foreign  judgment.  I  cannot  (|uite  assent  to  that ;  but,  snpjwsing 
it  were  so,  I  must  own  I  should  bo  disposed  to  set  an  example  of  such  an  action. 
Suppose  litigation  arises  in  France  relating  to  real  pro])erty,  and  costs  are  given  against 
a  party  who  comes  to  this  country:  if  the  English  law  gives  no  remedy,  the  debt 
would  bo  lost.  In  such  a  case,  I  should  bo  disposed  to  say  that  an  action  for  those 
costs  may  be  maintained  in  this  coinitry." 
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Bovill,  Q.  C.  (with  whom  was  Byles,  Serjt.),  contra  (a).     [238]  The  43  G.  3,  c.  53, 

has  no  bearing  upon  this  case.  The  13  &  14  Vict.  c.  18,  relates  to  a  new  soi't  of  process, 
and  a!i  entirely  new  mode  of  procedure  :  and,  where  it  was  intended  to  sa^e  the  pro- 
visions of  former  acts,  it  is  done  by  express  enactment  as  in  s.  4.  The  former  statute 
is  therefore  virtualh'  repealed,  and  is  altogether  inapplicable.  All  the  provisions  of 
the  recent  act  contemplate  personal  ser\ice  of  the  process, — as  in  s.  '2,  which  provides 
that  the  writ  "  may  be  served  personally  in  any  place  in  which  the  defendant  or  defen- 
dants may  be  found,  within  the  jurisdiction  of  the  court,"  and  s.  7,  which  enables  the 
plaintiff  to  enter  an  appearance  for  the  defendant  in  default  of  appearance  on  personal 
service.  Then  comes  section  S,  which  provides,  amongst  other  things,  for  the  service 
of  process  upon  incorporated  bodies  "  ha\'ing  a  known  and  responsible  officer  or  agent," 
by  personal  service  on  such  officer  or  agent,  and  notice  in  the  Dublin,  Gar.eUe  and  in  a 
local  newspaper.  The  9th  section  applies  to  cases  where  the  defendant  cannot  l>e 
personally  served  under  s.  7,  but  may  be  properly  served  through  or  upon  some  agent 
or  representative  within  the  jurisdiction.  It  has  no  application  at  all  to  section  8  ;  if 
it  had  applied  to  section  8,  it  would  have  altogether  repealed  it.  The  Sth  section 
precisely  applies  to  this  case,  assuming  liamsay  to  have  been  the  agent  of  the  company, 
which  is  sufficiently  found  by  the  special  verdict.  There  is  an  incorporated  company, 
and  there  is  an  agent  residing  within  the  jurisdiction  through  whom  the  ser\'ice  can 
be  properly  effected,  and  he  has  been  personally  served.  The  statute  (s.  8)  requires 
notice  in  the  Dublin  Gazette  and  in  a  local  newspaper.  This  the  special  verdict  finds 
has  not  been  gi\en.  The  9th  section  contemplates  a  case  where  there  can  be  personal 
service  on  the  defendant,  and  not  to  a  case  where  somebody  else  is  to  be  served  for 
him  :  it  contemplates  the  case  of  a  natural  person,  who  may  be  served,  and  [239]  who 
may  reside.  [Crowder,  J.  Suppose  there  had  been  no  agent  in  Duliliu?]  Still,  it  is 
submitted,  the  section  would  not  apply  :  if  there  be  no  agent  within  the  jurisdiction,  there 
can  be  no  reason  why  a  foreign  corporation  should  be  sued  there.  This  subject  is  very 
elaborately  discussed  in  Story's  Conflict  of  Laws.  In  §  539,  that  learned  jurist  thus  lavs 
down  the  general  rule  : — "  Considered  in  an  inter-national  point  of  view,  jurisdiction,  to 
be  rightfully  exercised,  must  be  founded  either  upon  the  person  being  within  the  territory, 
or  upon  the  thing  being  within  the  tei-ritory  ;  for,  otherwise,  there  can  be  no  sovereignty 
exerted,  upon  the  known  maxim,  P^xtra  territorium  jus  dicenti  impune  non  paretur  :  Dig. 
lib.  2,  tit.  1, 1.  20.  Boullenois  (1  Boullenois,  Pr.  Gen.  1,  2,  pp.  2,  3)  puts  this  rule  among 
his  general  principles.  The  laws  of  a  sovereign  rightfully  extend  over  persons  who 
are  domiciled  within  his  territory,  and  over  their  property  which  is  there  situate. 
Vattel  (b.  2,  ch.  8,  §  84)  lays  down  the  true  doctrine  in  clear  terms.  '  The  sovereignty 
(says  he),  united  to  domain,  establishes  the  jurisdiction  of  the  nation  in  its  territories  or 
the  country  which  belongs  to  it.  It  is  its  province,  or  that  of  its  sovereign,  to  exercise 
justice  in  all  places  under  its  jurisdiction,  to  take  cognisance  of  the  crimes  committed, 
and  the  differences  that  arise  in  the  country.'  On  the  other  hand,  no  sovereignty 
can  extend  its  process  beyond  its  own  territorial  limits,  to  subject  either  persons  or 
property  to  its  judicial  decisions.  Every  exertion  of  authority  of  this  sort  beyond 
this  limit  is  a  mere  nullity,  and  incapable  of  binding  such  persons  or  property  in  any 
other  tribunals:"  Picquet  v.  Swan,  5  Mason  (American),  35,  42;  Unssell  v.  Smi/th, 
9  M.  &  W.  810.  Further,  in  §  556,  he  says  :  "  Having  stated  these  general  principles 
in  relation  to  jurisdiction  (the  result  of  which  is,  that  no  nation  can  rightfully  claim 
to  exercise  it,  except  as  to  persons  and  property  within  its  own  domains),  we  are  [240] 
next  led  to  the  consideration  of  the  question  in  what  manner  suits  arising  from  foreign 
causes  are  to  be  instituted  and  proceedings  to  be  had  till  the  final  judgment.  Are 
they  to  be  according  to  the  law  oi  the  place  where  the  parties  or  either  of  them  live  ? 
Or,  are  they  to  be  according  to  the  modes  of  proceeding  and  forms  of  suit  prescribed 
hv  the  laws  of  the  place  where  the  suits  are  brought  I     Fortunately,  here  there  is 

(a)  The  points  of  law  intended  to  be  argued  by  the  defendants  are,  "that  the 
surrejoinder  neither  traverses  nor  confesses  and  avoids  the  rejoinder  ;  that,  the  defen- 
dants being  a  corporation  aggregate,  the  writ  of  summons  could  not  properly  have 
been  served  on  an  agent  until  the  8th  section  of  the  statute  requiring  the  service  to 
be  on  the  mayor  or  other  head  officer,  town-clerk,  clerk,  treasurer,  or  secretary  ;  or  at 
least  it  should  have  been  alleged  that  the  agent  was  a  known  and  responsible  agent  of 
the  defendants,  or  an  agent  of  their  real  and  personal  estate,  or  an  agent  within  the 
true  intent  and  meaning  of  the  statute." 
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scarcely  <any  ground  left  open  for  controversy  either  at  the  common  law,  or  in  the 
opinions  of  foreign  jurists,  or  in  the  actual  practice  of  nations.  It  is  universally 
admitted  and  est;iblisbed  that  the  forms  of  remedies,  and  the  modes  of  proceeding, 
and  the  execution  of  judgments,  are  to  be  regulated  solely  and  exclusively  l)y  the 
laws  of  the  place  where  the  action  is  instituted,  or,  as  the  civih'ans  uniformly  express 
it,  according  to  the  lex  fori  "  (a)'.  Again,  in  §  .557,  the  learned  commentator  says  :  "  The 
reasons  for  this  doctrine  are  .so  obvious  that  they  scarcely  require  any  illustration. 
The  business  of  the  administration  of  justice  by  any  nation  is,  in  a  peculiar  and 
emphatic  sense,  a  part  of  its  public  right  and  duty.  Each  nation  is  at  liberty  to  adopt 
such  forms  and  such  a  course  of  proceeding  as  best  comport  with  its  convenience  and 
iuterests,  and  the  interests  of  its  own  subjects,  for  whom  its  laws  are  particularly 
designed.  The  diOcrent  kinds  of  remedies,  and  the  modes  of  proceeding  best  adapted 
to  enforce  rights  and  guard  against  wrongs  in  any  nation,  must  materially  depend 
upon  the  structure  of  its  own  jurispruflence.  What  would  be  well  adapted  to  the 
jurisprudence,  either  customary  or  positive,  of  one  nation,  for  rights  which  it  recog- 
nised, or  for  duties  which  it  enforced,  or  for  wrongs  which  it  redressed,  might  be 
[241]  wdiolly  unlit  for  that  of  another  nation,  either  as  having  gross  defects,  or  steering 
wide  of  the  appropriate  remedial  justice.  A  nation  acknowledging  the  existence  of 
peculiar  rights  and  pri\ileges,  either  personal  or  real,  such  as  seignorial  rights,  or 
trusts  in  the  realty,  would  naturally  introduce  correspondent  remedies.  Wliile  other 
nations,  in  which  such  rights  and  privileges  and  trusts  did  not  exist,  might  well 
dispense  with  the  formalities  which  they  might  require.  The  jurisprudence  of  one 
nation  may  be  very  refined  and  artificial,  with  a  multitude  of  intricate  and  perplexed 
proceedings  :  that  of  another  may  be  rude,  uninformed,  and  harsh,  consisting  of  an 
undigested  mass  of  usages.  It  would  be  al)solutely  impracticalile  to  apply  the  process 
and  modes  of  proceeding  of  the  one  nation  to  the  other.  Besides,  there  would  be  an 
utter  confusion  in  all  judicial  proceedings,  by  attempting  to  engi-aft  upon  the  remedies 
of  one  country  those  of  all  other  countries  whose  subjects  should  be  parties  or  be 
interested  therein.  No  tribunal  on  earth,  however  learned,  could  hope  by  any  degree 
of  diligence  to  master  the  laws  and  processes  and  remedies  of  all  other  nations,  and 
the  qualifications  and  liraitiitions  properly  belonging  thereto.  A  whole  life  might  be 
passed  in  obtjiining  little  more  than  a  few  uncoiniectcd  elements  ;  and  litigation  would 
thus  become  unnecessarily  comi)licated,  if  not  absolutely  interminable.  All  that  any 
nation  can,  therefore,  be  justly  required  to  do  is,  to  open  its  own  triinuials  to  foreigners 
in  the  same  manner  and  to  the  .same  extent  as  they  are  open  to  its  own  subjects  ;  and 
to  give  them  the  .same  redress  as  to  rights  and  wrongs  which  it  deems  fit  to  acknow- 
ledge in  its  own  municipal  code  for  natives  and  residents."  [Cockburn,  C  J.  Suppose 
a  writ  i-ssued  here  against  a  person  resident  in  Ireland,  and  service  was  effected  upon 
an  agent,— would  a  judgment  olitained  thereon  be  valid!]  Clearly  not.  [Cresswell,  J. 
The  usual  ground  for  de-[242]-clining  to  give  elleet  to  a  foi-eign  judgment  obtained 
against  a  party  in  his  absence  is,  that  it  is  contraiy  to  natural  justice.  What  is  there 
contrary  to  natural  justice  in  saying  that  a  party  shall  bo  bound  by  the  judgment, 
where  he  has  iiad  notice  of  the  jnocecding,  and  miglitliavc  appeared?  Cockburn,  C.  J. 
What  say  you  to  the  I'.ith  section  of  the  Common  Law  Proceduie  Act,  1852  («)-  ?]  The 
judgment  might  fix  the  party  and  his  property  within  the  jurisdiction  ;  but  out  of 
the  country  it  would  be  unavailing.     Story  emphatically  .sa^'s  (§  539),  "  No  sovereignty 

(ay  Citing  1  Burge  Comm.  2i,  Fvrgvsson  v.  Fi/ffi;  8  Clark  &  F.  121,  General  Skam- 
Navicjatioii  Comjiany  v.  Guillvu,  11  M.  &  W.  877. 

(a)'^  "In  any  action  against  a  person  residing  out  of  tlie  jurisdiction  of  tiie  saiil 
courts  (the  three  superior  courts),  and  not  l)cing  a  British  subject,  tiie  like  inoccedings 
may  be  taken  as  against  a  Britisli  sulqect  resident  out  of  the  jurisdiction  [s.  18),  save 
that,  in  lieu  of  the  form  of  writ  of  summons  in  the  sciiedule  A.  to  this  act  annexed, 
marked  No.  2,  the  pjainlifl'  shall  issue  a  writ  of  summons  according  to  the  form  con- 
tained in  the  said  schedule  A.  marked  No.  3,  and  shall  in  manner  aforesaid  serve  a 
notice  of  such  last-mentioned  writ  upon  the  defendant  therein  mentioned,  which  notice 
shall  be  in  the  form  contained  in  the  said  schedule  also  marked  No.  3  ;  ami  such  service 
shall  be  of  the  same  force  and  cHect  as  the  sei'vico  of  the  writ  of  summons  in  any 
action  against  a  British  subject  resident  abroad,  and,  by  leave  of  the  court  or  a  judge, 
upon  their  or  his  being  satisfied  by  affidavit  as  aforesaid,  the  like  proceedings  may 
be  had  and  taken  thereupon." 
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can  extend  its  process  beyond  its  own  territorial  limits,  to  subject  either  persons  or 

property  to  its  judicial  decisions."     [Cresswell,  J.     The  question  is,  what  effect  a 

foreign  court  will  give  to  a  judgment  so  obtained.]     In  Jefferys  v.  Bootfeif,  4  House  of 

Lords  Cases,  81.5,  926,  Parke,  B.,  says  :  "  It  is  clear  that  the  legislature  has  no  power 

over  any  persons  except  its  own  subjects,  that  is,  persons  natural-ljorn  subjects  or 

resident,  or  whilst  they  are  within  the  limits  of  the  kingdom.     The  legislature  can 

impose  no  duties  except  on  them  ;  and,  when  legislatmg  for  the  benefit  of  persons, 

must  prima  facie  be  considered  to  mean  the  benefit  of  those  who  owe  ol>edience  to  our 

laws,  and  whose  interests  the  legislature  is  under  a  correlative  obligation  to  protect." 

And  Lord  St.  Leonards  says, — p.  980:  "It  is  quite  clear  as  an  abstract  proposition, 

that  an  act  of  parliament  of  this  country  having  within  its  view  a  municipal  operation, 

having,  as  in  this  particular'  case,  a  territorial  operation,  and  being  therefore  limited 

to  the  kingdom,  cannot  be  considered  to  provide  for  foreigners,  except  as  both  sta-[243]- 

tute  and  common  law  do  provide  for  foreigners  when  they  become  resident  here,  and 

owe  at  least  a  temporary  allegiance  to  the  sovereign,  and  thereby  acquire  rights  just 

as  other  persons  do  ;  not  because  they  are  foreigners,  but  because,  being  here,  they 

are  here  entitled,  in  so  far  as  they  do  not  break  in  upon  certain  rules,  to  the  general 

benefit  of  the  law  for  the  protection  of  their  property,  in  the  .same  way  as  if  thej  were 

natural-born  subjects."     That  is  the  general  principle  which  will  be  found  to  prevade 

all  the  cases  on   the  subject.     Thus,  in   The  Dnndalk  Itailimi/  Company  v.    Tapster, 

1  Q.  B.  667,  1  Gale  &  D.  6-57,  a  public  local  act,  1  Vict.  c.  xcvi.,  for  making  a  railway 

in  Ireland,  provided  that,  if  any  proprietor  of  shares  should  refuse  to  pay  a  call,  it 

should  be  lawful  for  the  company  to  sue  for  it  in  any  of  the  Queen's  courts  of  record 

in  Dublin,  and  gave  a  general  form  of  declaration  :  and  it  was  held,  that,  the  debt 

and  the  remedy  being  created  by  the  statute,  the  company  were  bound  to  pursue  the 

remedy  pointed  out  by  it,  and  could  not  bring  an  action  for  a  call,  and  declare  in  the 

general  form,  in  an  English  court.     [Cockburn,  C.  J.     The  court  of  Queen's  Bench  in 

Ireland  clearly  had  jurisdiction  over  the  subject-matter,  inasmuch  as  the  company 

carried  on  business  by  means  of  an  agent  in  Dublin.     Your  argument  is,  that  there 

is  an  irregularity,  or  an  illegality,  in  the  process  by  which  the  defendants  [244]  were 

brought  before  the  court.     Is  not  that  procedure  I]     It  is  submitted  that  the  Irish 

court  had  no  jurisdiction  over  an  English    corporation.     [Cresswell,  J.     The  cases 

cited  shew  that  the  Irish  courts  have  long  assumed  to  have  jurisdiction  under  such 

circumstances.]     It  may  be  to  the  extent  of  any  property  the  corporation  may  have 

in  Ireland  :  otherwise  they  clearly  could  have  no  jurisdiction  except  such  as  is  conferred 

by  the  13  &  14  Vict.  c.  18.     [Cockburn,  C.  J.     That  statute  does  not  affect  to  confer 

jurisdiction.     It  only  provides  for  substitution  of  serWce  of  process.     It  applies  to  the 

procedure  only.     Suppose  an  incorporated  company  carrying  on  business  in  London 

and  in  Dublin,  contract  a  debt  in  Dublin,  where  they  are  represented  only  by  an  agent, 

— would  they  not  clearly  be  within  the  jurisdiction  of  the  Irish  courts,  though,  but  for 

some  statutory  provision,  beyond  the  immediate  reach  of  the  process  of  the  court  ?     The 

object  of  the  act  was,  to  substitute  some  other  service  than  that  which  the  law  ordinarily 

provides.     How  can  we  deal  with  the  question  whether  the  service  of  the  process  has 

been  in  accordance  with  the  course  and  practice  of  the  Irish  court  ?]     It  is  submitted 

that  the  Irish  court  has  no  jurisdiction  over  non-resident  strangers,  except  that  which 

is  given  them  by  the  statute.     In  the  case  of  corporate  bodies,  the  jurisdiction  clearly 

is  given  by  the  8th  section.     The  9th  .section  applies  to  natural  persons  only,  and  not 

to  corporations :  and  no  aid  can  be  derived  from  the  interpretation  clause.     Besides, 

there  is  no  finding  that  the  copj'  of  the  writ  of  summons,  and  of  the  order  of  the  court, 

were  sent  to  the  London  agent :  the  person  to  whom  they  were  sent  might  or  might 

not  be  the  agent  of  the  companj-.     [Cresswell,  J.     The  special  verdict  may  be  amended 

in  that  respect,  if  necessary.]     Then,  the  order  was,  for  service  of  a  copy  of  the  writ 

of  summons.     That  which  was  sent  was  not  a  "  copy  "  ;  the  word  "  Life  "  being  omitted 

in  the  description  of  the  [245]  company  ;  and  in  this  respect,  the  affidavit  and  the 

order  follow  the  supposed  copy  of  the  writ.     Now,  inasmuch  as  a  corporate  body  exists 

only  in  name,  the  name  is  of  the  essence  of  the  corporation.     And  this  is  a  defect 

which  cannot  be  remedied  by  amendment 

As  to  the  second  count, — Put  rick  v.  Shcdden,  2  Ellis  &  B.  14,  is  an  authority  to 
shew  that  an  action  will  not  lie  upon  an  order  for  interlocutory  costs.  In  Eussell  v. 
Smi/th,  9  M.  &  AV.  810,  the  decree  was  final:  it  was  in  effect  a  judgment.  But  the 
meie  order  of  another  court  for  the  paj'ment  of  costs,  is  not  a  good  ground  of  action  : 
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Fry  V.  Malcolm,  4  Taunt.  70.j.  So,  in  llookpayton  \.  Bh.<s(:U,  10  Exch.  24,  it  was  held 
that  no  action  will  lie  upon  an  imdeitaking  contained  in  a  jndge's  order  though  the 
order  be  made  by  consent,  and  the  undertaking  be  founded  upon  a  good  consideration. 
Pollock,  C.  B.,  there  says  :  "The  proper  remedy  for  disobedience  of  the  order  is,  by 
attachment.  We  ought  to  guard  against  attempts  to  create  new  causes  of  action,  and 
new  modes  of  multiplying  costs."  And  Martin,  B.,  observes,  that,  "if  the  argument 
on  behalf  of  the  plaintiff  is  correct,  an  action  would  lie  for  the  disobedience  of  ever}- 
judge's  order  in  which  a  party  undertakes  to  do  some  act."  In  Emer-<on  v.  Lashley, 
2  H.  Bla.  248,  it  was  held  that  no  action  will  lie  in  a  supeiior  couit,  to  recover  costs 
ordered  to  be  paid  by  a  rule  of  an  inferior  court  in  the  course  of  a  suit  there,  not- 
wthstanding  the  defendant  should  not  be  liable  to  an  attachment  of  the  inferior  court, 
by  being  resident  out  of  its  jurisdiction.  Eyre,  C.  J.,  in  giving  judgment,  there  says, 
— "If  there  were  nothing  else  in  this  case  but  the  mere  circumstance  of  its  being  an 
a,ction  brought  for  the  tii'st  time,  the  court  would  think  again  and  again  before  they 
would  give  it  any  encouragement.  In  general,  there  is  another  remedy  (however  that 
remedy  may  fail  in  an  inferior  court,  whose  jurisdiction  is  local) ;  and  the  consequence 
of  our  determining  that  an  action  would  [246]  lie  for  such  costs  as  these,  would  be, 
that,  instead  of  applications  to  the  court  for  their  superior  interference,  numberless 
actions  would  be  brought,  of  which  we  have  enough  alread\'.  And,  upon  general 
principles  of  law,  it  seems  pretty  clear  that  no  action  can  lie  for  such  costs.  In  actions 
brought  in  superior  courts,  the  costs  liecome  a  duty  only  by  being  united  with  the 
delit  in  the  judgment :  thei'e  is  that  sort  of  credit  given  to  the  judgments  of  a  court, 
that  they  create  debts  and  duties  upon  which  actions  of  del)t  ai'e  founded.  General 
policy  and  convenience  require  that  faith  should  be  given  to  those  judgments,  and 
that  duties  should  aiise  :  but,  as  to  the  conduct,  and  all  the  steps  belonging  to  the 
conduct  of  the  interlocutory  proceedings,  they  are  tit  to  be  regulated  by  the  authority 
of  the  court  where  they  arise,  but  by  no  means  fit  to  be  the  foundation  of  general 
■duties  creating  moral  obligations.  It  is  the  power  of  the  court  that  enforces  these 
kind  of  orders  ;  and  the  power  of  the  court  will  always  be  regulated  by  the  discretion 
of  the  court  in  causes  which  come  before  them."  That  reasoning  exactly  applies  to 
this  case.  In  Carpenter  v.  Thornton,  3  B.  &  Aid.  52,  where  a  bill  had  been  filed  for 
the  specific  performance  of  an  agreement  for  the  purchase  of  an  estate,  and  the  decree 
was  for  payment  of  interest  on  the  purchase  money,  and  costs, — it  was  held,  that  no 
action  at  law  was  maintainable  to  recover  such  interest  and  costs.  And  Holroyd,  .T., 
said:  "There  is  no  instance  of  an  action  brought  on  a  rule  of  court  for  payment  of 
money.  The  mode  of  enforcing  such  an  order  is,  by  attachment  foi-  contempt  in  not 
obeying  an  order  of  the  court.  Now,  although  that  does  not  absolutely  shew  that 
such  an  action  is  not  maintainable;  yet,  where  no  such  action  h:is  ever  been  main- 
tiiined,  it  lies  on  the  party  bringing  such  action  to  state  a  clear  print'iplc  on  which  it 
is  maintainable."  iSo,  in  Iktd  v.  Jjtisham,  9  Exch.  469,  it  was  held  that  no  action 
lies  for  disobedience  of  a  [247]  judge's  order  made  under  the  6  i^-  7  Vict.  c.  73,  s.  37, 
for  the  delivery  of  a  Ijill  of  costs, — and  upon  the  same  giound,  viz.  that  attachment 
is  the  appropriate  remedy.  Alder.son,  B.,  there  says:  "The  only  way  in  which  these 
orders  can  lie  enforced  is  that  which  is  expressly  given,  viz.  by  attachment.  I  quite 
agree  with  what  was  saifl  by  two  of  the  learned  judges  in  Emrrxon  \.  Ijishhi/,  that 
this  is  a  form  of  proceeding  to  which  no  encouragement  ouglit  to  l)e  given  ;  and  that 
it  is  better  to  sulmiit  to  a  particular  inconvenience  than  to  introduce  a  general 
mischief.  For,  if  it  were  held  that  an  action  would  lie  in  the  present  case,  inasmuch 
■as  scarcely  an  order  is  ever  obeyed  within  a  reasonable  time,  an  action  would  be 
brought  in  almost  every  case. "  The  order  itself  creates  no  del)t :  nor  does  it  become 
a  debt  by  reason  of  the  fact  of  the  party  being,  or  subsequently  going,  out  of  the 
jurisdiction. 

Shoe,  .Serjt.,  in  reply.  The  9th  section  of  the  13  &  14  Vict.  c.  IS,  enacts,  that, 
in  case  it  shall  be  msule  ajjpear  l)y  affidavit  to  the  satisfaction  of  the  court,  that  any 
defendant  has  not  been  personally  .served  with  any  writ,  and  has  not  appeared  to  the 
action,  and  that  due  and  ])i(jpcr  means  were  used  to  .servo  such  writ, — or  that  such 
defendant  resides  out  of  the  jnii.sfliction  of  the  court  and  can  bo  piojicrly  served 
through  or  upon  an  agent  witliin  such  jurisdiction, — or  h;is  removed  to  avoi<l  service, 
— or  on  any  other  good  and  sntlicient  grounds, — it  shall  1)0  lawful  for  such  court  or 
judge  to  authori.sc  such  substitution  of  service,  through  the  post-otlicc,  or  in  such 
manner,  and  with  such  extension  of  time  for  service  and  appearance,  as  to  them  shall 
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seem  fit.  [Cockbuni,  C.  J.  What  "other  ground"  do  you  suggest  for  the  substitu- 
tion of  service,  than  that  the  defendants  are  out  of  the  jurisdiction  .']  All  the  cases 
reliefl  on  by  the  other  side  are  eases  in  which  there  was  no  ditHculty  in  enforc-[248]- 
ing  the  order  during  the  whole  course  of  the  proceedings.  [Crowder,  J.  Do  you 
insist  that  you  can  support  an  action  upon  the  judgment,  supposing  the  13  &  14  Vict. 
c.  18,  s.  9,  not  to  apply?]  The  order  for  substituted  service  was  well  made,  inde- 
pendently of  that  section.  A  judgment,  though  obtained  against  an  absent  party,  is 
not  contrary  to  Tiatural  justice,  if  theie  has  been  an  opportunity  afforded  him  to 
appear.  In  Erynohh  v.  Fenian,  3  C.  B.  l.S7,  in  assumpsit  on  a  judgment  or  decree  of 
the  Tribunal  of  Commerce  at  Brussels,  the  defendant  pleaded,  that  he  was  not  at  any 
time  served  with  any  process  issuing  out  of  that  court,  at  the  suit  of  the  plaintiff's, 
for  the  causes  of  action  upon  which  the  said  judgment  or  decree  was  obtained,  nor 
had  he  at  any  time  notice  of  any  such  process,  nor  did  he  appear  in  the  said  court  to 
answer  the  plaintift's  :  and  the  plea  was  held  bad,  inasmuch  as  it  did  not  shew  that 
the  proceedings  against  the  defendant  in  the  Belgian  court  were  so  conducted  as  to 
deprive  the  defendant  of  the  opportunity  of  defending  himself  therein.  Upon  the 
case  of  Fergitsmi  v.  Mahon,  11  Ad.  &  E.  179,  3  P.  &  1).  14:3,  being  cited,  Maule,  J., 
there  sa3's  :  "  I  take  the  distinction  between  that  case  and  the  present  to  be  this  :  the 
court  there  could  take  judicial  notice  that  the  law  of  Ireland  is  the  same  as  the  law 
of  this  country  with  regard  to  the  commencement  of  the  suit  by  process  :  but,  how 
do  we  know  that  there  may  not  be  a  good  commencement  of  a  suit  in  Belgium  by 
verbal  summons  ?" 

Cur.  adv.  vult. 

Cresswell,  J.,  delivered  the  judgment  of  the  court : — 

This  was  an  action  on  a  judgment  obtained  in  the  court  of  Queen's  Bench  in 
Ireland. 

In  the  Hrst  count  the  plaintiff  declared,  that,  in  the  court  of  Queen's  Bench  in 
Ireland,  he  recovered  against  the  defendants  76Sl.,  adjudged  to  be  due  from  them 
to  [249]  the  plaintiff,  and  271.  13s.  lid.  foi'  damages  for  the  detention  thereof,  and 
costs.  In  the  second  count,  that  the  court  of  t^>ueen's  Bench  in  Ireland,  by  a  certain 
order  and  decree  did  fuither  award  and  adjudge  unto  the  plaintiff,  in  a  certain  pro- 
ceeding then  taken  by  the  defendants  before  the  said  court  in  the  said  suit  upon  the 
said  judgment,  the  sum  of  121.  6s.  Id.,  to  be  paid  by  the  defendants  to  the  plaintiff'  for 
costs  by  him  in  such  suit  in  that  behalf  f>irther  expended.  The  third  count  was  for 
interest. 

The  defendants  pleaded, — first,  never  indebted,  upon  which  issue  was  joined, — 
secondly,  that  they  were  not  at  any  time  ser\ed  with  any  summons  or  process  issuing 
out  of  the  said  court  of  Queen's  Bench  in  Ireland,  and  that  the  plaintiff"  irregularly 
and  behind  the  back  of  the  defendants  caused  an  appearance  to  be  entered  for  them 
in  the  said  action,  and  thereby  obtained  the  judgment  therein  when  the  defendants 
weie  not  within  the  jurisdiction  of  the  said  court,  and  had  not  lieen  served  with  any 
summons  or  process  to  appear  in  the  .said  action. 

The  plaintiff'  replied,  that  the  action  was  commenced  after  the  passing  of  the 
statute  1 3  Vict.  c.  1 8,  b}'  writ  of  summons  ;  that  it  was  made  to  appear  to  the  court 
by  affidavit  that  the  defendants  had  not  been  personally  served,  but  that  they  resided 
out  of  the  jurisdiction  of  the  court,  and  could  be  properl\'  served  through  or  upon  a 
certain  agent  or  representative  of  the  defendants  within  the  jurisdiction  ;  whereupon 
an  order  was  made  that  it  should  be  served  by  delivering  a  copy  of  the  writ  and  of 
that  order  to  the  said  agent,  and  by  sending  copies  of  the  writ  and  order  through  the 
general  post  to  the  secretary  and  manager  in  London  ;  and  that  the  plaintiff"  complied 
with  such  order. 

The  defendants  rejoined,  that  the  plaintiff  obtained  the  order  by  falsely  repre- 
senting to  the  court  that  J.  W.  [250]  Ramsay  was  the  agent  of  the  defendants  within 
the  meaning  of  the  statute. 

The  plaintiff'  surrejoined,  setting  out  the  affidavit  on  which  the  motion  was  founded, 
and  aveii'ing  that  it  was  true. 

The  defendants  traversed  the  surrejoinder,  and  demurred. 

This  demurrer  was  argued  in  Trinity  Term,  1853,  when  judgment  was  given  in 
favour  of  the  plaintiff,  on  the  ground  that  the  second  plea  was  bad  :  see  13  C.  B.  787. 
The  judgment  of  Maule,  J.,  proceeded  on  the  ground  that  it  was  consistent  with  all 
the  allegations  of  the  plea,  that  the  defendants  appeared  to  the  writ ;  but,  without 
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resorting  to  that  reason,  it  appears  to  have  been  considered  that  the  plea  was  l)ad, 
because  it  did  not  shew  that  the  defendants  had  not  knowledge  of  the  issuing  of  the 
writ  of  summons,  and  that  this  court  could  not  take  notice  of  a  mere  irregulai'ity  in 
the  proceedings  of  the  court  of  (.Queen's  Bench  in  Ireland. 

The  issues  joined  on  the  first  plea,  and  the  traverse  of  the  surrejoinder,  afterwards 
came  on  to  lie  tried,  and  a  special  verdict  was  found,  the  material  parts  of  which  were 
as  follows  : — [His  Loidship  read  the  passages  marked  with  brackets,  and  stated  the 
questions  reserved  by  the  special  verdict  for  the  opinion  of  the  court.] 

It  appears,  then,  that  the  defendants  were  a  joint-stock  company  didy  registered 
in  London,  and  carried  on  business  in  Jjondon,  one  K.  Ba^dis  being  the  nianagei', 
.seeretiiry,  and  actuary  of  the  company  in  London  ;  and  that  they  also  carried  on 
business  in  Dublin  l>y  James  Wilson  liamsay,  their  agent  in  that  behalf ;  that  a  writ 
of  summons  was  issued  out  of  the  court  of  Queen's  Bench  against  the  company,  and 
personally  ser\ed  on  J.  ^\'.  liamsay,  but  not  advertised  in  the  Gazette  or  any  news- 
paper ;  that  afterwards  an  order  was  made  by  the  [251]  court  of  t^)ueen's  Bench,  that 
service  of  the  writ  of  summons  on  the  defendants,  by  delivering  a  copy  to  J.  W. 
liamsay,  with  a  copy  of  that  order,  and  by  sending  similar  copies  thiough  the  general 
post  office,  dii'ected  to  the  London  agent,  should  be  deemed  good  service  of  the  writ ; 
that  the  copies  were  accordingly  seived  personally  on  J.  W.  I-tamsay,  and  sent  through 
the  general  post  office  directed  to  Edward  Baylis,  the  man.iger,  secretarj',  and  actuary, 
at  the  company's  office  in  London  ;  that  the  company  did  not  enter  an  appearance  ; 
that  the  court,  on  application  to  them,  ga\e  the  plaintiff'  leave  to  enter  an  appearance 
lor  them,  which  was  done,  and  other  proceedings  to  judgment  taken,  according  to 
the  practice  of  the  court ;  and  that  afterwards  an  application  was  made  by  the  defen- 
dants to  the  court  of  Queen's  Bench  in  Ireland  to  set  aside  the  appearance  entered  for 
the  defendants,  and  all  subsequent  proceedings,  which  was  dismi.ssed  with  costs,  which 
were  taxed  at  121.  6s.  Id. 

On  the  argument  of  this  special  verdict,  it  was  contended  for  the  plaintiff',  that, 
by  the  43  G.  3,  c.  33,  s.  (S,  the  court  of  (^)ueen's  Bench  in  Irelatid  had  authority  to 
order  that  service  of  process  as  eil'ected  in  this  ease  should  be  deemed  good  service. 
The  words  are, — "  Provided  always,  and  be  it  further  enacted,  that,  whenevei'  it 
a])pears  to  the  court  out  of  which  the  process  i.ssues,  that  all  due  diligence  has  been 
used  to  have  the  process  of  the  court  personally  served,  yet  that  under  the  special 
circumstances  of  the  case  appearing  to  the  court  by  the  affidavit  of  the  phiintifl'  or  his 
attorney,  or  the  attoincy  employed  for  the  piu'pose  of  having  the  process  personally 
served,  that  it  was  impo.ssible  to  piocui-c  per.sonal  service,  that  then  and  in  such  case 
it  shall  and  may  be  lawful  for  the  court  out  of  which  the  pi'ocess  issues,  to  sul)stitute 
such  other  kind  of  service  as  to  them  shall  seem  fit."  Some  authorities  from  the  Irish 
reports  were  cited.  [252]  In  Mulmiei/  v.  Tiillod;  1  Jones's  (Irisli)  Exch.  Kep.  1 14,  and 
I'hrlan  V.  Jdlni.'iint,  1  Irish  L;iw  Kep.  -0:27,  it  was  held,  that,  under  this  section,  the 
court  might  authorise  service  by  serving  the  agent  in  Ireland  of  an  insurance  company 
carrying  on  business  in  London.  And  it  was  insisted  that  the  13  Vict.  c.  18,  "for 
the  regulation  of  ])iocess  and  practice  in  tiie  superioi'  courts  of  common  law  in  Ireland," 
did  not  Uike  away  or  narrow  the  jurisdiction  of  the  Irish  courts  in  this  respect,  and 
that,  if  it  had  the  effect  of  abolishing  the  old,  and  establishing  a  new  practice,  still  the 
order  made  in  this  case  was  warranted  by  the  9th  section  of  the  latter  act.  It  was 
further  .said,  that,  if  there  were  anything  irregular  in  the  course  puisued  in  Ireland, 
that  was  not  a  matter  that  could  lie  inijuired  into  in  this  court. 

On  the  other  hand,  it  was  contended  that  the  c|uestion  (lcpcndc<l  entirely  on  the 
true  construction  of  the  13  S:  14  Vict.  c.  18;  that  the  i)th  section  did  not  warrant  the 
making  of  the  ordei'  for  substituted  service  ;  and  that,  c(»nse((uently,  the  defendants 
were  never  brought  into  court,  and  the  whole  iif  the  proceedings  there  were  null 
and  void. 

^\'e  are  of  opinion  that  our  judgment  must  be  in  favour  of  the  plaintilV. 

This  court  has  already  decided  in  this  ease  that,  the  plea  merely  alleging  the 
altsence  of  personal  service  of  any  writ  or  process,  was  bad  ;  and,  as  fur  as  that  ])oint 
is  concerned,  we  iulhere  to  our  former  decision.  But  the  special  verdict  goes  further, 
and  shews  in  what  manner  the  process  was  served,  viz.  per.sonally  upon  an  alleged 
agent,  and  through  the  post-office  on  the  manager,  secreUiry,  and  actuary  in  London, 
in  |)ursuance  of  an  order  of  tlu!  court.  Now,  after  tiu)  43  (J.  .3,  c.  0.3,  was  |)assed.  it 
appeals  from  the  cases  cited  that   the  superioi'  courts  in   Irelaml   were  in  the  habit   of 
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making  orders  that  service  in  Ireland  on  the  agent  of  an  incorporated  companj-  [253] 
ehonld  be  deemed  sufficient :  and,  if  no  subsequent  act  had  been  passed  affecting  the 
(luestion,  the  order  allowing  such  service  in  this  case  would  have  been  in  conformity 
with  many  of  their  decisions.  There  is  nothing  in  it  contrary  to  natural  justice  :  it 
would  afford  the  party  sued  an  opportunity  of  coming  to  defend  :  and  we  could  not 
under  such  circumstances  have  treated  a  judgment  obtained  according  to  the  established 
practice  of  the  court  as  a  nullity.  But  it  was  contended  that  the  43  G.  3,  c.  53,  s.  8, 
was  in  effect  repealed  by  the  13  &  14  Vict.  c.  18.  The  7th  section  of  that  act  provides, 
that,  in  all  cases  of  personal  service,  where  the  defendant  does  not  appear  in  due  time 
the  plaintiff  may  enter  an  appearance  for  such  defendant,  and  proceed  as  if  the,  defen- 
dant had  entered  an  appeaiance.  The  8th  section  enacts  that  writs  issued  against 
certain  specified  corpoi'ate  or  quasi  corporate  bodies  might  be  served  personally  on 
certain  persons  designated, — "And  every  such  writ  issued  against  any  other  incor- 
porated body  (which  would  include  the  defendants)  having  a  known  or  responsible 
officer  or  agent,  may  be  served  pei'sonally  on  such  ofticer  or  agent;"  and,  if  any  such 
defendants  shall  not  appear,  it  shall  be  lawful  for  the  plaintiff'  to  enter  an  appearance 
for  them,  &c.,  as  provided  in  s.  7  :  Provided  always,  that,  in  all  such  cases,  a  sufhcient 
notice  of  the  issuing  of  the  writ  shall  be  given  in  the  IhiJilin  Gu~ette  and  certain  news- 
papers. This  section,  then,  places  plaintiff's  suing  corporate  bodies,  who  personally 
served  the  persons  designated,  and  gave  the  notice  prescribed,  in  the  same  position  as 
to  further  proceedings  as  in  cases  whei'e  the  defendants  were  natural  pei-sons  ;  anil 
there  was  no  occasion  to  apply  to  the  court  on  the  subject.  The  service  on  the  agent 
was  to  have  the  effect  of  personal  service  on  the  party  sued.  Had  notice  been  given 
in  the  Ga:eite  and  newspapers,  as  required  by  this  section,  the  appearance  entered 
would  have  been  Aalid,  without  obtaining  any  [254]  leave  of  the  court :  and  we  are 
inclined  to  think  that  entering  an  appearance  without  such  notice  would  have  been 
irregular  only,  and  not  ^•oid,  and  that  such  irregularity  could  not  be  u.sed  as  an  answer 
to  an  action  on  the  judgment:  but  it  is  not  necessary  to  decide  this  point.  At  all 
events,  the  clause  does  not  in  terms  interfere  with  the  practice  previously  existing  in 
the  Irish  coiu'ts,  of  allowing,  upon  application  duly  made,  a  substituted  service  in  cases 
which  they  considered  within  the  43  G.  3,  c.  53  ;  nor  do  we  think  it  was  intended 
to  have  that  eff'ect. 

But  the  9th  section  gives  the  courts  power  to  direct  substituted  service.  It  enacts, 
"  that,  in  case  it  shall  be  made  to  appear  by  affidavit  to  the  satisfaction  of  the  court 
in  which  the  appearance  to  the  process  should  be  made  or,  in  vacation,  of  any  judge 
of  either  of  the  said  courts,  that  any  defendant  has  not  been  personally  served  with 
any  writ  of  summons,  and  has  not  according  to  the  exigency  thereof  appeared  to  the 
action,  and  that  due  and  proper  means  weie  used  to  serve  such  writ,  or  that  such 
defendant  resides  out  of  the  jurisdiction  of  the  court,  and  can  be  properly  served 
through  or  upon  any  agent  or  I'epresentative  or  any  manager  of  the  real  or  personal 
estate  of  such  defendant  within  such  jur  sdiction,  or  has  removed  to  avoid  service,  or 
on  any  other  good  and  sufficient  grounds,  it  shall  be  lawful  for  such  court  or  judge 
to  authorise  such  substitution  of  service  through  the  post-office,  or  in  such  manner, 
and  with  such  extension  of  time  for  service  and  appearance,  as  to  them  or  him  shall 
seem  tit ;  and,  upon  due  proof  of  such  substituted  service,  by  affidavit,  it  shall  and 
may  be  lawful  for  the  plaintiff,  in  default  of  appearance  by  such  defendant,  in  due 
time,  to  enter  an  appearance  for  such  defendant,  and  to  proceed  thereon  as  if  such 
defendant  had  enteied  his,  her,  or  their  appearance,  any  usage  or  law  to  the  contrary 
notwithstanding." 

It  was  argued  for  the  defendants,  that  this  section,  ie-[255]-quiring  an  affida\it 
that  the  defendant  had  not  been  personally  served,  must  have  been  intended  to  apply 
only  where  there  was  a  defendant  whom  it  was  possiljle  to  serve  personally,  which 
could  not  be  said  of  an  incorporated  company  :  but  that  is  not  by  any  means  clear, 
for,  the  preceding  section  treated  personal  service  on  certain  officers  or  agents  of 
corporations  as  personal  service  on  the  defendants,  for  the  purpose  of  allowing  an 
appearance  to  be  entered  for  them  ;  and  every  thing  lequired  to  give  the  court  or  a 
judge  authoi'ity  to  allow  substitution  of  service  may  exist  in  the  case  of  a  corporation, 
— an  affidavit  may  be  made  that  the  defendants  have  not  been  personally  served  with 
the  writ,  that  due  and  proper  means  were  used  to  serve  it  (that  is,  as  directed  by 
s.  8),  and  that  the  defendants  reside  out  of  the  jurisdiction,  and  can  be  properlj^  served 
through  an  agent.    And  this  section  may  have  a  very  useful  operation,  notwithstanding 
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the  power  gi\eii  by  the  ^th  section  to  serve  personally  "a  known  and  responsiljle 
otticer  and  agent ;  "  for,  theie  may  Ije  an  agent  through  whom  the  court  may  think 
the  writ  may  be  properly  served,  although  he  may  not  answer  the  description  given 
in  the  Sth  section.  And  the  language  of  the  section  in  this  respect  is  similar  to  that 
of  the  43  (t.  '6,  c.  53,  s.  fe ;  for,  that  authorised  orders  for  substituted  service  only 
where  all  due  means  had  been  adopted  for  having  the  process  served  personallv,  and 
yet  it  was  held  to  extend  to  incorporated  companies.   ■ 

If  it  had  beau  necessary  to  the  maintenance  of  this  action  to  say  that  the  9th 
section  gave  the  court  power  to  order  sul)stituted  service  in  this  case,  there  would 
probably  have  been  some  diti'erence  of  opinion  on  the  bench.  But,  if,  as  contended 
in  argument,  it  does  not  apply  to  corporate  bodies,  we  are  all  of  opinion  that  there  is 
nothing  in  the  act  taking  away  the  jurisdiction  before  existing;  and  the  service 
allowed  in  this  case  was  [256]  in  conformity  with  the  practice  formerly  existing  in 
the  court  of  (Queen's  Bench  in  licland.  t^luiicunque  via,  therefore,  we  must  give  eti'ect 
to  the  judgment  of  the  court  below,  and  give  our  judgment  for  the  plaintiHas  to  the 
issue  joined  on  the  first  count,  which  in  efi'ect  decides  in  favour  of  the  plaintiff  the 
question  raised  on  the  travel  se  of  the  surrejoinder. 

A  minor  question  was  raised  on  the  issue  as  to  the  second  count,  viz.  the  power 
to  sue  for  the  costs  awarded  to  the  plaintiff  when  the  motion  to  set  aside  the  pro- 
ceedings in  the  court  of  (^)ueen's  Bench  in  Ireland  was  dismissed.  As  to  that  sum,  we 
are  of  opinion  that  it  falls  within  the  general  rule  applical:)le  to  interlocutory  and 
collateral  proceedings.  The  liability  to  costs  depends  solely  on  the  order  of  the  court ; 
and  that  order  can  only  be  enforced  by  attachment.  It  is  not  like  a  decree  of  judg- 
ment, upon  which  an  action  may  be  maintained,  as  in  Iiii.--;><ell  v.  Smyth,  9  M.  &  W.  tilO, 
and  llendtrsun  v.  lltmlusun,  G  (^.  B.  288.  As  to  that  sum,  therefore,  we  give  judgment 
for  the  defendants. 

Judgment  accordingly  (a). 

Ey  the  43  G.  3,  c.  53,  s.  8,  the  "  special  circumstances "  which  give  the  couit 
jurisdiction  to  order  substituted  service,  are  required  to  be  made  to  appear  to  them 
"  by  the  affidavit  of  the  plaintiff  or  his  attorney,  or  the  attorney  employed  for  the 
purpose  of  having  the  process  personally  served."  In  this  case,  the  atiidavit  was  not 
such  a  one  as  the  statute  requires ;  but  appears  by  the  special  verdict  to  have  been 
made  by  an  ordinar}'  process-server.  In  Maloimj  \.  Tullock,  1  Jones's  Irish  IJxch.  Rep. 
114,  and  Pliehin  v.  .Ivlmson,  7  Irish  Common  Law  Kep.  527,  the  reports  do  not  state 
by  whom  tlie  attida^■its  were  made  :  but,  in  Sadiier  v.  Smifhwick,  1  Crawford  &  Dix. 
397,  Kidd  \.  Uiddlf,  1  Irish  Law  IJep.  85,  and  Lynskeij  v.  The  Asylum  Life  As.iwano: 
C(/mpany,  9  Irish  Law  Kep.  299,  the  affidavits  were  by  the  plaintiffs  themselves,  and 
in  MHJuUwjIl  v.  The  Yorkshire  Assurance  Vornpany,  1  Crawford  &  Dix,  2G4,  by  the 
plaintiff's  attorney. 

[257]     SiJir.sON  and  Otheus,  Executors  of  William  Warre  Simpson,  Deceased, 
r.  TiiK  Accidental  Death  Insurance  Co.mi'anv.     1s57. 

[S.  C.  2G  L.  J.  C.  P.  289  ;  3  Jur.  N.  S.  1079.     See  Stvart  v.  Freeman,  [  1 903]  1  \\.  B.  55.] 

A.  on  the  22nd  of  January,  1851,  effected  with  the  defendants  an  insurance  against 
death  or  injniy  from  acciilent,  the  premium  on  which  was  payable  on  tiie  22nd  of 
January  in  each  year.  By  one  of  the  conditions  indorsed  on  the  policy  (the  1st), 
it  was  provided  that  the  premium  was  to  be  paid  "within  twenty-one  days  from 
the  day  on  which  the  same  should  first  acciiu^  or  become  due,"  and  that,  "  provided 
the  same  should  be  from  time  to  time  paid  within  such  .space  of  twenly-one  days, 
the  policy  should  not  be  void,  notwithstanding  the  iiajjpening  before  the  expiration 
of  such  space  of  twenty-one  days  of  the  event  or  events  upon  the  hai)i)ening  whereof 
the  amount  secured  by  the  policy  should,  according  to  tiie  terms  thereof,  become 
piyable."  By  another  condition  (the  2nd),  it  was  provided,  that,  "  if  the  premium 
should  be  unpaid  for  twenty-one  days  next  after  it  siiould  l)ecomo  due,  the  piilicT 
should  be  absolutely  void,  and  the  assured  should  forfeit  all  claim  thereunder." 
And  it  was  further  provided  (by  the  Ith  condition),  that,  "iu  every  case  when  a  new 

(a)  A  writ  of  error  is  now  (M.  T.  1857)  pending.     [See  .'i  C.  B.  N.  S.  597.] 
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premium  should  become  payable,  the  directors  should  be  at  liberty  to  terminate  the 
risk  by  refusing  to  accept  such  premium,"  &c. — A.  duly  paid  the  premiums  under 
this  policy  down  to  the  year  1^55.  On  the  27th  of  January,  1S56,  an  accident 
happened  to  him,  which  caused  his  death  on  the  1st  of  February  following.  On 
the  4th  of  February,  the  company  had  notice  of  the  death,  and  a  correspondence 
took  place  between  their  secretary  and  the  attorney  for  A.'s  executors  respecting 
the  cause  of  the  fleath  and  th^eir  claim  on  the  policy,  neither  party  at  first  knowing 
that  the  premium  which  became  due  on  the  22nd  of  January,  1856,  was  unpaid. 
On  the  Sth  of  Februaiy,  the  secretary  for  the  first  time  became  acquainted  with  the 
fact  of  the  non-payment  of  the  premium,  but  did  not  communicate  it  to  the  executors 
or  their  attorney  until  the  Kith  (the  day  after  the  expiration  of  the  twenty-one  days 
allowed  Iw  the  1st  condition  for  payment  of  tlie  premium),  when  he  informed  the 
latter  by  letter  that  the  directors  had  considei-ed  and  rejected  the  claim  : — Held, — 
first,  that  there  was  nothing  in  the  conditions  to  enable  the  executors  of  A.  to  pay 
the  premium  after  his  death,  and  that,  if  they  had  tendered  it  within  the  twenty- 
one  days,  the  company  would  not  have  been  bound  to  accept  it : — Secondly,  that 
the  policy  was,  by  reason  of  the  non-payment  of  the  premium  within  the  terms  of 
the  policy  and  conditions,  absolutely  void  ;  and  that  the  company  were  not  estopped 
from  denying  the  payment : — Thirdly,  that  neither  the  plaintiff's  nor  the  assured 
(had  he  been  living)  w'ould  have  had  an  absolute  right  to  keep  the  policy  alive  by 
payment  or  tender  of  the  piemium  within  the  twenty-one  days, — the  4th  condition 
giving  the  directors  the  option  of  refusing  to  continue  it  or  not,  at  their  pleasure. 

This  was  an  actioi;  bi'ought  by  the  plaintiff's,  as  executors  of  William  Warre 
Simpson,  deceased,  to  recover  the  amount  of  a  policy  effected  on  the  life  of  the  testator 
with  the  Accidental  Death  Insurance  Company. 

The  declaration  stated,  that,  theretofore  and  before  this  suit,  and  in  the  life-time 
of  the  said  William  Warre  Simpson,  the  defendants  made  and  entered  into  a  certain 
policy  or  contract  of  insurance  with  the  said  William  AVarre  [258]  Simpson,  whereby, 
— after  reciting  that  the  said  'William  Warre  Simpson,  thereinafter  and  hereinafter 
called  the  "said  insured,"  had  delivered  into  the  ofhce  of  the  defendants  a  declaration 
in  writing  bearing  date  the  22nd  of  Januaiy,  18.51,  and  signed  by  him,  and  had  agreed 
that  such  declaration  should  be  the  basis  and  condition  of  the  contract  for  the  insur- 
ance by  the  said  policy  intended  to  be  made,  and  that  the  said  insured  had  paid  to 
the  defendants  the  sum  of  121.  as  the  premium  for  the  said  insurance  for  one  year 
ending  the  22nd  of  January,  1852, — it  was  witnessed  and  declared,  that,  if  the  said 
insured  should  receive  or  suffer  bodily  injury  from  any  accident  or  violence  on  or 
before  the  22nd  of  January,  1852,  and  subsecpiently  thereto,  during  the  continuance 
of  the  said  policy,  provided  he  the  said  insured  on  or  before,  or  within  twenty-one 
days  after,  the  22ncl  of  January  which  would  be  in  the  year  1852,  and  on  or  before 
or  within  twenty-one  days  after  the  22nd  of  January  in  every  succeeding  year  so 
long  as  the  acting  directors  for  the  time  being  of  the  said  company  should  accept  the 
same,  pay  or  cause  to  he  paid  to  the  defendants  the  annual  premium  of  121.,  then, 
subject  as  theiein  and  hereinafter,  or  in  the  indorsement  thereon  and  hereinafter 
is  mentioned  or  referred  to,  the  subscribed  capital  and  other  funds  and  property  of 
the  said  company  should,  according  to  the  provisions  of  the  deed  of  settlement  of  the 
said  company,  and  subject  as  aforesaid,  lie  liable  to  make  or  pay  to  the  said  insured, 
his  executors,  administrators,  or  assigns,  at  such  time  or  times  as  after  mentioned,  the 
following  payments  or  compensation,  that  is  to  sa}',  in  case  such  accident  or  violence 
should  cause  the  death  of  the  said  insui-ed  within  thi-ee  calendar  months  after  the  occur- 
lence  of  such  accident  or  violence,  the  full  sum  of  20001.,  such  sum  to  be  payable  to 
the  personal  representatives  of  the  said  insured  within  one  calendar  month  after  proof 
satisfactorj'  to  the  directors  [259]  should  have  been  furnished  of  the  death  of  the  said 
insured  in  manner  entitling  them  to  receive  the  said  sum  under  or  by  virtue  of  the 
said  policy ;  and,  in  case  such  accident  or  violence  should  not  cause  the  death  of  the 
said  insured,  [then  as  therein  mentioned  and  pro\'ided]  (a) :  [260]  and  it  was  in  and 

(a)  Upon  the  amendment  of  the  record,  as  ultimately  agreed  to  at  the  trial,  the 
words  within  brackets  were  omitted,  and  the  following  were  here  inserted, — "immedi- 
ately, but  should  cause  anj'  bodily  injury  to  the  said  insured  of  so  serious  a  nature 
as  wholly  to  disable  him  from  following  his  usual  business,  occupation,  or  pursuits, 
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by  the  suid  jjolicy  provided  that  the  same  was  eft'ected  iipou  the  express  condition, 
that,  if  any  stJitement  or  allegation  contained  in  the  aforesaid  declaration  should  he 
untrue,  or  if  any  claim  for  payment  of  money  to  be  thereafter  biought  by  \  irlue  of 
the  said  policy,  or  in  any  statement  made  in  support  of  such  claim,  or  in  the  informa- 
tion given  to  the  said  company  in  respect  thereof,  any  false  or  fraudulent  representation 
should  be  contained,  or  if  the  insurance  thereby  made,  or  any  renewal  thereof,  should 
have  been  or  should  be  obtained  through  any  misrepresentation,  concealment,  or  untrue 
averment  whatsoever,  then  the  said  policj',  and  any  renewal  thereof,  should  be  void, 
and  all  monies  paid  or  to  be  paid  in  respect  thereof  should  be  forfeited  to  the  defen- 
dants (a) :  provided  also  (6),  that  no  claim  should  be  payable  to  the  said  company  under 
the  said  policy  in  respect  of  death  or  injury  by  accident  or  violence,  unless  such  death 
or  injury  should  be  occasioned  t)y  some  external  and  material  cause  operating  upon 
the  person  of  the  said  insured,  and  unless,  in  the  case  of  death  as  aforesaid,  such  death 
should  take  place  from  such  accident  and  violence  within  three  calendar  months  from 
the  time  of  the  occurrence  of  such  accident  or  violence  (c) :  [261]  provided  also  that 
notice  in  writing  of  any  claim  to  be  made  against  the  said  compan}^  on  accoinit  of  any 
accident  or  violence,  should  be  given  to  the  said  company  within  one  calendar  month 
after  the  occurrence  thereof,  if  the  said  accident  or  violence  should  have  occurred  in 
Great  Britain  or  Ireland,  or,  if  elsewhere,  then  within  three  calendar  months  after 

a  compensation  in  money  at  the  rate  of  201.  per  week  during  the  continuance  of  such 
disability,  and  also,  where  no  medical  attendance  was  provided  by  the  said  company 
as  thereinafter  and  hereinafter  mentioned,  such  further  sum,  not  exceeding  4Ul.  in 
the  whole,  ;is  would  compensate  for  any  medical  expenses  which  should  be  actually 
incurred  by  the  said  insured  in  consequence  of  such  injury  as  aforesaid  ;  such  weekly 
compensation  and  further  sum  as  last  aforesaid  to  commence  to  be  paid  and  be  payable 
within  fourteen  days  after  proof  satisfactory  to  the  directors  should  have  been  furnished 
that  the  same  were  justly  due  or  payable  respectively  under  or  by  virtue  of  the  saiil 
policy  :  And  it  was  in  and  by  the  said  policy  provided,  that,  in  the  event  of  any  non- 
fatal injury  occurring  to  the  said  iusmed,  it  should  be  lawful  for  the  directors  of  the 
said  company,  if  they  should  think  lit,  at  their  own  costs,  to  furnish  medicines  and 
medical  attendance  for  the  said  insured,  and,  where  the  same  should  be  so  furnished, 
no  moneys  should  be  payable  to  the  said  insured  by  the  said  company  as  such  com- 
pensation for  medical  expenses  as  aforesaid  :  Provided  also,  and  it  was  by  the  said 
policy  declared,  that,  in  case  the  said  insured  should  sull'er  any  such  non-fatal  injury 
as  aforesaid,  and  should  Ijc  taken  into  any  public  hospital  or  infirmar}',  and  attended 
without  any  charge  to  himself  or  to  the  said  company  for  or  on  account  of  medicines 
or  medical  attendance,  then  and  in  such  case  it  should  be  lawful  for  the  said  company, 
if  they  should  think  tit,  to  pay  one  half  of  the  .said  sum  of  401.  to  such  hospital  or 
infirmary,  and  the  other  half  only  to  the  said  insured." 
(m)   "  .Said  comjjany  " 

(i)  "  And  it  was  l)y  the  said  policy  expressly  agreed  and  declared." 
(f)  "And  unless  in  the  case  of  non-fatal  injury,  such  disability  as  aforesaid  should 
begin  to  be  expei-ienccd  within  the  space  of  one  calcndai'  month  after  the  lia[)pening 
of  such  accident  or  violence:  Provided  also,  that  the  saitl  company  should  not  be 
liable,  during  the  continuance  of  the  said  j)olicy,  in  the  course  of  any  consecutive  twelve 
calendar  months,  reckoning  from  the  22nd  day  of  January  in  one  year  to  the  22nd  ilay 
of  January  in  the  year  following,  to  pay  more  in  the  whole  than  the  sum  of  iOOOl.  for 
any  accident  or  inimber  of  accidents  which  might  happen  to  the  said  insured,  not 
occasioning  death,  such  last-mentioned  sum  to  include  all  such  weekly  payments  and 
such  medical  expenses  as  aforesaid,  or  more  than  the  said  sum  of  2U001.  in  the  whole 
on  any  account  whatsoever;  and  that  any  payment  which  should  bo  made  to  the  said 
insured  in  compensation  for  or  on  account  of  any  injiuy  ri'ceived  by  him,  should  be 
deducted  from  the  said  sum  of  20001.,  in  c;uie  such  injury  should  subsequently  cause 
the  death  of  the  said  insured,  and  the  sum  of  20001.  shouhJ  eventually  lie  d.iimed 
tnidei'  01'  by  virtue  of  the  said  jwlicy  :  Provided  always,  that  notice  of  any  iion-f;itiil 
accident  or  violence,  hapiicniug  to  the  .said  insured,  on  which  a  claim  was  intended 
to  be  made,  if  the  same  shoidil  occur  in  tJreat  Britain  or  Ireland,  should  lie  given  to 
the  said  company  immediately,  or,  at  latest,  within  ten  days  from  the  (inic  of  the 
happening  thereof." 
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such  occurrence  («)' :  provided  [262]  also,  that  the  said  policy,  and  the  insurance  thereby 
made,  should  be  subject  to  the  several  regulations  and  conditions  printed  on  the  back 
thereof,  so  far  as  they  might  respectively  be  applicable,  in  the  same  manner  as  if  such 
legulations  and  conditions  were  there  repeated  and  incorporated  in  the  said  policy 
with  reference  to  the  said  insured, — [which  s;iid  regulations  and  conditions,  so  far  as 
the  same  were  or  are  applical>le  to  the  said  insured,  and  the  claims  of  the  plaintifl's, 
were  and  are  as  follows  (a)-,]  that  is  to  say, — 

"  1.  The  premium  on  this  policy  is  to  be  paid  within  twenty-one  days  from  the 
day  on  which  the  same  shall  first  accrue  or  become  due  ;  and,  provided  the  same  be 
from  time  to  time  paid  within  such  space  of  twenty-one  days,  this  policy  shall  not 
be  void,  notwithstanding  the  happening  before  the  expiration  of  such  space  of  twenty- 
one  days  of  the  event  or  e\ents  upon  the  happening  whereof  the  amount  secured  by 
this  policy  shall  accoixling  to  the  terms  theieof  liecome  payable  : 

"  2.  If  the  premium  on  this  policy  be  unpaid  for  the  space  of  twentj'-one  days  next 
after  it  shall  first  accrue  or  become  due,  then  this  policy  shall  become  and  be  [263] 
absolutely  void,  and  the  person  or  persons  entitled  to  the  benefit  of  such  policy  shall 
forfeit  all  his,  her,  or  their  claim  on  the  company  under  the  same  : 

"  3.  The  subscribed  capital  and  other  funds  and  property  of  the  company  which 
for  the  time  being  shall  remain  unapplied  and  undisposed  of,  and  not  applicable  to 
prior  claims  and  demands  in  p\usuance  of  the  trusts,  powers,  and  authorities  of  the 
deed  of  settlement,  shall  alone  be  liable  to  make  good  and  satisfy  all  claims  and 
demands  upon  the  said  company  in  respect  of  this  policy  ;  and  no  director  signing 
a  polic}',  nor  any  other  director,  proprietor,  or  member  of  the  company,  his  heirs, 
executors,  or  administrators,  shall  be  in  anywise  individually  subject  or  liable  to  any 
such  claim  or  demand,  or  to  any  process  or  execution  in  respect  thereof,  but  shall  be 
and  remain  liable  to  pay  to  the  said  company  so  much  of  the  share  or  shares  held 
by  him,  her,  or  them  in  the  said  capital  as  shall  not  have  been  paid  up;  and  that  no 
other  person  shall  on  any  account  whatsoever  be  in  anywise  subject  or  liable  to  any 
claim  or  demand  in  respect  of  any  policy  of  insurance  to  be  issued  or  granted  by  the 
company  (h) : 

[264]  "  5.  No  claim  shall  l)e  paj'able  by  the  said  company  in  respect  of  any 
accident  which  shall  occur  out  of  the  limits  of  Europe,  unless  in  each  case  permission 
from  the  directors  for  the  insured  to  pass  sucb  limit  shall  have  been  previously 
obtained,  and  such  additional  premium  paid  as  shall  be  required  by  the  directors  on 
account  of  an  extra  risk  : 

"  6.  The  company  shall  not  be  liable  on  a  claim  made  in  respect  of  any  accident 
which  shall  occur  to  the  insured  in  consequence  of  his  being,  or  while  he  shall  be, 
engaged  or  employed  in  actual  service  in  any  military  or  naval  capacity,  or  whilst  he 
shall  be  employed  in  any  mine  or  quariy,  or  in  the  manufacture  of  gunpowder,  or  in 
the  service  of  any  railway  company,  police  force,  or  constabulary  force,  or,  in  case  of 
his' being  or  becoming  a  sea- faring  man,  in  respect  of  any  accident  which  shall  occur 
to  him  whilst  upon  the  sea  in  the  course  of  his  occupation,  unless  in  each  case  such 

(ay  Provided  always,  that,  in  the  event  of  the  said  insured  going  beyond  the  limits 
of  Europe,  or  in  any  other  event  or  contingency  which  should  appear  to  the  directors 
of  the  said  company  to  justify  such  an  extension,  it  should  be  lawful  for  the  said 
insured  to  make  a  special  agreement  with  them  for  extending  the  aforesaid  periods 
of  ten  days  and  one  calendar  month  or  three  calendar  months,  as  the  case  might  be 
respectively,  to  such  other  period  or  periods  as  to  the  said  directors  might  seem 
reasonable." 

(a)3  Instead  of  the  words  within  brackets,  "  And  the  plaintifls  aver  that  the  said 
regulations  and  conditions  were  and  are  in  the  words  and  figures  following." 

(?/)  "  L  In  every  case  where  a  new  premium  shall  become  payable,  the  directors 
shall  be  at  liberty  to  terminate  the  risk  by  refusing  to  accept  such  premium  ;  and 
shall  also  be  at  liberty,  previously  to  accepting  any  new  premiums,  to  require  such 
further  information  as  they  may  think  tit  regarding  the  insured.  And  no  payment 
of  any  such  new  premium  shall  suffice  to  keep  on  foot  or  renew  a  policy,  unless  the 
person  or  persons  paying  such  premium  shall  take  a  receipt  for  the  same  in  writing 
under  the  hand  of  anj'  two  of  the  directors,  or  of  some  person  or  persons  duly 
authorised  by  the  directors  to  give  such  a  receipt." 
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additional  picmiuni  sluill  previously  have  been  paid  as  shall  l)e  required  by  the 
directors  on  account  of  an  extra  risk  : 

"7.  The  company  shall  not  be  liable  on  a  claim  made  in  respect  of  death  or  injury 
arising  from  any  surgical  operation  the  necessity  foi-  whieii  shall  not  be  occasioned  by 
some  such  accident  or  violence  as  within  mentioned,  or  from  duelling  or  prize-fighting, 
nor  on  a  claim  made  in  respect  of  death  by  suicide,  whethci-  influenced  by  insanity  or 
otherwise,  or  by  the  hands  of  justice,  or  in  respect  of  any  injury  inflicted  intentionally 
on  the  insured  l)y  himself  or  with  his  consent,  or  of  death  or  injury  which  ma\'  happen 
to  him  while  acting  in  breach  of  the  law,  or  which  may  be  occasioned  by  the  wanton 
and  voluntary  exposure  of  himself  to  obvious  and  unnecessary  risk  or  injury  : 

"  8.  In  case  of  difference  of  opinion  as  to  the  amount  of  compensation  payable  in 
any  case,  the  question  shall  be  referred  to  the  arbitration  of  a  person  to  be  named  by 
[265]  the  secretary  for  the  time  being  of  the  Master  of  the  Rolls ;  and  all  expenses 
and  costs  shall  be  subject  to  the  decision  of  such  arbitration  :  and  the  award  made  on 
such  arbitration  is  to  be  taken  as  a  final  settlement  of  the  question,  and  may  be  made 
a  rule  of  court  (a) : 

"11.  Before  payment  of  the  sum  insured  by  any  policy,  proof  satisfactory  to  the 
directors  shall  be  furnished  of  the  death  or  deaths,  injury  or  injuries,  accident  or 
accidents,  or  other  event  or  events  on  which  such  sum  shall  become  payable,  together 
with  such  further  evidence  or  information  (if  any)  as  the  directors  shall  think  neces- 
sary to  establish  the  claim,  and,  particularly,  if  required  by  the  directors,  a  medical 
or  other  agent  of  the  said  company  is  to  be  admitted  to  see  the  person  killed  or 
injured,  and  to  examine  the  wound  or  injury  received  by  him,  when  and  as  often  as 
in  the  opinion  of  the  directors  it  may  be  necessary : 

"  12.  Every  policy  granted  by  the  company  is  granted  [266]  upon  the  terms  and 
conditions  comprised  in  the  deed  of  settlement  upon  which  the  company  is  formed, 
the  provisions  of  which  shall  have  the  .same  force  and  effect  as  if  inserted  in  the 
policy." 

Averment,  that  the  .said  declaration  hereinbefore  mentioned,  together  with  certain 
questions  and  answers  to  which  the  same  had  reference,  were  and  are  as  follows,  that 
is  to  say,^ 

"  The  person  proposing  to  effect  the  insurance  must  state — 

"  His  name William  Warre  Simpson. 

Residence  .         .         .         .         .         .3  Cresswell  Park,  Blackheath. 

Profession,  business,  or  occupation    .         .    Russian  Broker. 

The   name   of  an    intimate   friend   to   be]  Name,  Charles  S.  Paris,  Esq. 

refei-red  to,  and  how  long  he  has  known  [Address,  Salvador  House. 

him       .         .         .         .         .         .         .J  Has  known  me  several  years. 

The  sum  to  be  insured       ....   Two  thousand  pounds. 

1.  Where  were  you  born,  and  when?  .    Saint  Petersburgh,  1797. 

2.  Are  you  married  or  single  1  .         .         .    Married. 

3.  Arc  you,  or  have  you  ever  been,  afflicted ^^^ 
with  epileptic  or  other  fits?    .         .         ./      ' 

4.  How    Ions'    have    vou    followed    youi'lrriv.  . 

*'..,''  ■'        >  Thirty  years, 

present  occupation  ?        .         .         .         .)  •'  ■' 

5.  Is  there  any  circumstance  or  informa->i 
tion  touching  your  profession,  business, 
occupation,  or  habits  of  life,  with  which  |  ^ 
the     directors     ought     to      be     madefy 
acquainted,  as  rendering  yon  peculiarly 
liable  to  accidents  ?        .         .         . 

"  Declaration. 

"I,  the  above-named  AVilliani  Warre  Simpson,  being  desirous  of  otVocting  an 
insurance  with  the  Accidental  Death  Insurance  Company  for  the  sum  of  20001.,  do 

(a)  "9.  All  premiums  and  other  moneys  wiiicli  shall  have  been  paid  to  the 
company  in  respect  of  any  policy  which  may  have  become  void,  shall,  subject  to  the 
preceding  regulations  and  conditions,  bo  forfeited  to  the  company  ;  and  all  claims  upon 
the  company  in  respect  of  such  policy  shall  cease  and  be  absolutely  void. 

"  10.  In  all  cases  where  any  policy  shall,  either  originally  or  at  any  time  after  its 

C.  P.  xviii.— 14 
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[267]  hereby  declare  th<at  the  answers  to  the  above  questions  are  true  ;  and  I  agree 
that  the  questions  and  answers  taken  together  shall  be  the  basis  of  the  contract  between 
the  said  company  and  me,  and  that,  if  any  false  statement  or  misrepresentation  be 
contained  in  any  of  the  said  answers,  or  if  there  be  any  wilful  omission  therein  or 
concealment  of  any  fact  which  ought  to  be  made  known  to  the  directors  of  the  said 
company,  all  moneys  paid  to  them  on  account  of  such  assurance  shall  be  forfeited,  and 
the  assurance  itself  shall  l)e  null  and  void  to  all  intents  and  purposes.  Dated  the 
22nd  of  January,  1851."  (Signed)         "William  Warre  Simpson." 

And  the  plaintiffs  further  said,  that  the  said  declaration  so  referred  to  in  the  said 
policy  was  and  is  in  all  respects  true,  and  that  the  terms  and  pro\'isions  of  the  said 
deed  of  settlement,  so  far  as  the  same  were  applicable  to  policies  of  the  said  company, 
were  in  all  respects  the  same  as  and  no  other  than  the  terms  and  provisions  of  the 
said  policy  thereinbefore  set  forth  ;  that  the  said  policy  remained  and  continued  in 
full  force  up  to  and  until  the  death  of  the  said  William  Warre  Simpson  as  thereinafter 
mentioned ;  that,  whilst  the  said  policy  was  so  in  force  as  aforesaid,  the  said  William 
Warre  Simpson  received  and  suflfered  bodily  injury  from  an  accident  within  the 
meaning  of  the  said  policy,  which  said  accident  caused  his  death  within  three  calendar 
months  after  the  occurrence  of  the  said  accident  (a) ;  that  proof  satisfactory  to  the 
said  directors  was  fuinished  of  the  death  of  the  said  William  Warre  Simpson,  more 
than  one  calendar  month  before  suit,  together  with  such  further  evidence  and  informa- 
tion as  the  directors  thought  necessary  to  establish  the  claim,  and  the  medical  agent 
of  [268]  the  said  company  was  admitted  to  see  the  said  insured,  and  to  examine  the 
injury  received  liy  him,  when  and  as  often  as  in  the  opinion  of  the  directors  it  was 
necessary  ;  that  the  death  of  the  said  insured  was  occasioned  bj'  an  external  and 
material  cause  operating  within  the  meaning  of  the  said  policy  and  as  therein  pro- 
vided ;  that  notice  in  writing  of  the  plaintifi's'  claim  on  account  of  the  said  accident, 
was  given  to  the  defendants  within  one  calendar  month  after  the  occurrence  thereof, 
and  before  this  suit,  the  said  accident  having  occurred  in  Great  Britaiii ;  and  that  the 
said  accident  did  not  occur  in  consequence  of  the  said  insured  being,  or  whilst  he  was, 
engaged  or  emploj^ed  in  actual  sei'vice  in  any  such  capacitj'  as  in  the  said  printed 
regulations  and  conditions  mentioned,  or  whilst  he  was  employed  in  any  mine  or 
quarry  or  otherwise  as  therein  also  mentioned,  or  whilst  he  was  upon  the  sea  in  the 
eoui'se  of  his  occupation  as  above  mentioned,  nor  did  his  said  death  arise  from  any 
surgical  operation  the  necessity  for  which  was  not  occasioned  by  such  accident  or 
violence  as  aforesaid,  or  from  duelling  or  prize-fighting,  nor  was  the  claim  of  the 
plaintitfs  one  made  in  respect  of  death  bj'  suicide,  or  by  the  hands  of  justice,  or  in 
respect  of  any  injurj^  inrticted  intentionally  on  the  said  William  Waire  Simpson  by 
himself  or  with  his  consent,  or  of  death  or  injury  which  happened  to  him  while  acting 
in  breach  of  the  law,  or  which  was  occasioned  by  the  wanton  and  voluntiirj'  exposure 
of  himself  to  obvious  or  unnecessary  i-isk  or  injury  ;  that  no  ditlerence  of  opinion  had 
ever  arisen  between  the  plaintifTs  and  the  defendants  as  to  the  amount  of  compensa- 
tion payable  in  this  behalf ;  and  that,  although  all  conditions  precedent  had  been 
performed,  and  all  things  had  been  done  and  happened,  and  all  times  had  elapsed,  so 
as  to  entitle  the  plaintifis  to  maintain  this  suit,  and  although  the  subscribed  capital 
and  other  funds  and  property  of  the  said  company  [269]  for  the  time  being  remaining 
unapplied  and  undisposed  of  and  not  applicable  to  prior  claims  and  demands  in  pursu- 
ance of  the  trusts,  powers,  and  authorities  of  the  said  deed  of  settlement,  at  all  times 
were  and  still  remained  sufficient  to  make  good  and  pay  to  the  plaintifTs  the  said  sum 
of  20001., — of  all  which  premises  the  defendants  had  always  had  notice, — yet  no  part 
of  the  said  sum  of  20001.  had  ever  yet  been  paid  :  and  the  plaintiffs  claimed  25001. 

The  defendants  pleaded, — first,  that,  before  the  said  William  AVare,  Simpson 
received  or  suffered  such  liodily  injury  from  accident  as  in  the  declaration  alleged, 

commencement,  be  or  become  subject  to  any  mortgage  or  mortgages,  trust  or  trusts 
whatsoever,  the  receipt  of  the  mortgagee  or  mortgagees,  trustee  or  trustees  for  the 
time  being  for  the  money  which  may  become  payable  in  respect  of  such  policy,  shall, 
notwithstanding  any  equitable  claim  or  demand  whatsoever  of  the  person  or  persons 
beneficially  entitled  to  the  policy,  be  an  efl!'ectual  discharge  to  tlie  company  and  all 
proprietors  and  members  thereof." 

(a)  "And  within  twenty-one  days  after  the  22nd  of  January,  1856." 
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and  before  the  death  of  the  said  ^\'illiam  Wane  Simpson,  to  wit,  on  the  •2'2nd  of 
Januaiy  18.56,  one  of  the  f-aid  piemiunus  of  121.  on  the  said  policy,  payable  a.s  aforesaid, 
accrued  and  became  and  was  due,  and  the  same  remained  and  was  unpaid  for  the 
space  of  twenty  one  days  next  after  it  first  accrued  and  became  due,  and  had  never 
been  paid  ;  whereby  the  said  policy  became  and  was  and  is  void  ;  and  that  all  claim 
on  the  defendants  in  respect  thereof  for  the  said  20001.  cea.sed. 

And,  for  a  third  replication  to  the  .said  plea,  upon  eijuitable  grounds,  the  plaintiHs 
said,  that  the  day  on  which  the  said  premium  liecamc  due  as  in  the  .said  plea  men- 
tioned, was  the  22nd  of  January,  185G,  and  that  the  .said  William  Warre  Simpson 
died,  as  in  the  declaration  mentioned,  on  the  1st  of  February,  18.56  ;  that  the  said 
William  Warre  Simpson  had  in  his  life-time  fully  intended  to  pay  the  .said  premium 
within  the  said  period  of  twenty-one  days  aftei'  the  said  22nd  of  .Tanuary,  18.56,  but 
hivd  not  done  so  at  the  time  of  his  death,  and  that,  from  that  time  until  after  the  expira- 
tion of  the  said  last-mentioned  period,  there  were  no  executors,  administrators,  or 
assigns  of  the  said  William  Warre  Simpson  in  existence  legally  authorised  or  entitled 
to  pay  the  said  premium,  or  to  deal  or  intermeddle  with  the  said  [270]  ^Villiam  Warre 
Simpson's  personal  estate  or  effects  ;  that  it  was  impossible  for  the  said  William  Warre 
Simpson,  his  executors,  administrators,  or  assigns,  to  pay  the  said  premium  during 
the  said  last-mentioned  period  :  and  that,  from  the  time  when  probate  of  the  said  will 
of  the  .said  William  Warre  Simpson  was  granted,  the  plaintiffs,  as  such  executors  as 
aforesaid,  had  always  been  and  were  ready  and  willing  to  pay  and  allow  the  .said 
premium  to  the  defendants  in  the  usual  way,  together  with  interest  thereon  at  the 
rate  of  51.  per  cent,  per  auiunn  (if  required)  from  the  time  when  the  same  first  became 
payable, — of  which  premises  the  defendants  had  always  had  notice. 

Demurrer  and  joinder. 

The  demurrer  was  argued  in  Hilary  Term  last,  by  Hawkins,  in  support  of  it,  and 
Byles,  Serjt.,  contrii. 

The  points  urged  on  behalf  of  the  defendants,  were. — First,  that,  as  by  the  policy, 
it  was  expressly  conditioned  that  the  annual  premium  should  be  paid  on  or  before  or 
within  twenty-one  days  after  the  22nd  of  Januaiy  Iti  every  succeeding  year  so  long 
as  the  acting  directors  for  the  time  being  of  the  company  should  accept  the  same,  the 
fact  of  the  testator  having  died  between  the  22nd  of  January,  1856,  and  the  twenty- 
one  days  after  it,  and  of  there  Ijeing  no  executors,  administrators,  or  assigns  of  the 
testator  in  existence  authorised  to  make  the  payment,  the  facts  stated  in  the  replica- 
tion, constituted  no  excuse  or  discharge  at  law  or  in  ec|uity  for  the  non-payment  of 
the  premium  on  the  22nd  of  .lanuarv,  18.56,  or  within  the  twenty-one  days  afterwards, 
— Secondly,  that  the  leplication  shewed  no  answer  at  law  or  in  equity  to  the  defen- 
dants' plea:  and  the  following  authorities  wei'C  cited, — Sparks  v.  'The  Liverpool  Water- 
works Company,  13  Ves.  428,  Damn  v.  Tliomas,  1  [271]  linss.  &  M.  506,  Job  v.  Banister, 
2  Kay  &  J.  374,  Pearson  v.  '/'he  London  and  Vroi/don  Railway  Coinpani/,  14  Sim.  541, 
and  hwyh  (or  Bird)  v.  Legge,  5  M.  &  W.  418,  7  bowl.  P.  G.'814. 

The  points  uigcd  on  behalf  of  the  plaintiffs,  were,— First,  that  the  third  replica- 
tion was  a  good  answer  to  the  plea,  inasmuch  as  it  disclosed  circumstances  which  in 
equity  entitled  the  plaintiffs  to  be  relieved  from  the  forfeiture  of  the  policy. — Secondly, 
that  as,  by  the  terms  of  the  policy,  the  premium  might  have  been  paid  by  the  rcpre- 
senbitives  of  the  deceased  within  twenty-one  days  after  the  22nd  of  .lanuaiy,  and  as 
such  payment  became  impossible  by  inevitable  necessity,  the  plaintill's  ought  in  equity 
to  be  lelievcd  against  the  forfeiture,  and  allowed  the  benefit  of  the  policy  :  and  the 
following  cases  were  cited, — Katon  v.  Lyon,  3  Ves.  689,  Firvian  v.  Lord  Oniiande,  Beattj- 
(Irish),  347,  and  also  the  83rd,  84th,  and  85th  sections  of  the  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  125. 

After  argument,  the  plaintiffs  obtained  leave  to  amend  their  replication,  but 
ultimately  they  declined  to  avail  them.sclves  of  it,  and  the  defendants  had  judginont 
on  the  demurrer. 

The  cause  went  down  for  trial  uijoii  the  i.ssiu'S  of  fact,  which  were  as  follows  : — 

Second  plea, — that  the  .said  accident  did  not  cause  the  death  of  the  .said  W.  W. 
Simpson. 

Third  plea, — that  the  death  of  the  said  W.  W.  Simpson  was  not  occasioned  by  any 
external  and  material  cause  operating  upon  his  jjci-son. 

The  plaintiHs  took  issue  on  the  second  anil  third  pleas. 

First  replication,  to  the  first  plea, — that  the  defendants  ought  not  to  be  admitted 
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or  l•ecei^■ed  to  plead  [272]  the  said  first  plea,  or  to  make  the  allegations  therein  con- 
tained, because  the  plaintifis  said  that  the  day  on  which  the  said  premium  became 
payable  as  in  the  said  first  count  mentioned  was  the  22nd  of  January,  1856,  and  that 
the  said  W.  W.  Simpson  died  on  the  1  st  of  February,  1 856  ;  and  that,  from  the  time 
of  his  death  until  the  expiration  of  twenty-one  days  next  after  the  said  22nd  of 
January,  1856,  the  plaintiff's  were  in  communication  both  by  letter  and  othei-wise  with 
the  defendants  upon  the  subject  of  the  said  policy  and  of  the  death  and  the  cause  of 
the  death  of  the  said  W.  W.  Simpson,  and  the  claim  which  is  now  made  by  the 
plaintiffs  in  this  action  :  that,  in  the  course  of  and  during  such  communications,  the 
defendants  by  their  conduct  caused  the  plaintifis  to  lielieve,  and  the  plaintifis  accord- 
ingly did  believe,  and  acted  upon  the  belief,  that  the  said  policy  was  in  full  force  and 
efi'ect  for  the  year  ending  the  22nd  of  January,  1857  :  that  the  plaintifis  had  no  means 
of  ascertaining,  and  did  not  nor  could  in  fact  ascertain,  from  any  documents  of  the  said 
W.  W.  Simpson,  or  otherwise  than  from  the  defendants  themselves,  whether  or  not 
the  said  premium  had  been  paid  or  the  said  policy  was  in  force  for  the  year  ending 
the  22nd  of  January,  1857  :  and  that,  if  they,  the  plaintifis,  had  known  that  the  said 
premium  had  not  been  paid,  and  that  the  policy  would  not  be  in  force  for  the  said 
last-mentioned  year,  unless  the  same  were  paid  within  the  said  period  of  twenty-one 
years,  and  if  the  plaintifis  had  not  been  decei\ed and  misled  by  the  words  anfl  conduct 
of  the  defendants  as  in  the  leplication  aforesaid,  the  said  premium  would  have  been 
]Mid  within  the  said  period  of  twenty-one  days. 

Second  replication,  to  the  first  plea, — upon  equitable  gi'ounds, — that  the  defendants 
ought  not  to  be  allowed  to  plead  the  said  first  plea,  because  the  plaintifis  said  that  the 
daj'  on  which  the  said  premium  became  payable  [273]  as  in  the  said  plea  mentioned, 
was  the  22nd  of  January,  1856,  and  that  the  said  \V.  W.  Simpson  died  on  the  1st  of 
February  following ;  and  that,  from  the  time  of  the  death  of  the  said  W.  W.  Simpson 
until  after  the  expiration  of  the  said  period  of  twenty-one  days  in  the  said  plea 
mentioned,  the  plaintifis  were  in  communication  both  by  letter  and  otherwise  with 
the  defendants  upon  the  subject  of  the  said  policy  and  of  the  death  and  the  cause  of 
the  death  of  the  said  W.  W.  Simpson,  and  of  the  claim  which  is  now  made  by  the 
plaintifis  in  this  action  :  that,  throughout  the  whole  course  of  those  communications, 
the  defendants  led  the  plaintifis  to  believe,  and  the  plaintifis  did  accordingly  believe, 
that  the  said  policy  was  in  full  force  and  in  eftect  for  the  year  ending  the  22nd  of 
January,  1857,  and  that  they,  the  plaintifis,  so  considered  it,  and  that  there  was  no 
question  between  the  plaintiffs  and  defendants  as  to  the  said  policy  being  in  full  force 
and  efiect  for  that  yeai',  and  that  the  only  questions  between  the  plaintiffs  and  defen- 
dants were  whether  the  said  accident  clid  or  did  not  cause  the  death  of  the  said 
\V.  W.  Simpson,  and  whether  his  death  was  or  was  not  occasioned  liy  any  extei-nal  or 
material  cause  operating  upon  his  person  :  that  they,  the  plaintiffs,  had  no  means 
of  ascertaining  otherwise  than  from  the  defendants  themselves  whether  the  said 
premium  had  been  paid  by  the  said  W.  AV.  Simpson  in  his  life-time  ;  and  that  it  was 
entirely  owing  to  the  premises  in  the  replication  aforesaid,  and  particularly  to  the 
conduct  of  the  defendants  in  the  course  of  the  said  communications,  that  the  said 
premium  was  not  duly  paid  within  the  said  period  of  twenty-one  days  :  that  they, 
the  plaintiffs,  were  in  fact  misled  and  deceived  by  the  conduct  of  the  defendants,  and 
that  the  defendants  intended  to  mislead  and  deceive  them  in  that  behalf,  for  that 
(amongst  other  things),  immediately  after  the  expiration  of  the  said  period  of  twenty- 
one  days,  when  it  was  just  too  [274]  late  (according  to  the  strict  terms  of  the  said 
policy)  for  the  plaintifis  to  pay  the  said  premium,  the  defendants  intimated  to  the 
plaintifis  for  the  first  time,  and  in  the  course  of  communications  which  were  then 
passing  with  respect  to  the  aforesaid  question,  that  the  policy  was  not  in  existence, 
they  the  defendants  having  during  the  whole  of  the  said  previous  communications  led 
the  plaintiffs  to  believe  the  contrary,  and  to  deal  with  them  the  defendants  upon  that 
belief  and  understanding :  and  that  they  the  plaintiffs  on  their  part  had  always  kept 
good  faith  with  the  defendants,  and  had  been  and  were  then  ready  and  willing  to 
allow  the  said  premium,  with  interest,  to  the  defendants,  bj'  way  of  deduction  as 
aforesaid, — of  which  premises  the  defendants  had  always  had  notice. 

The  defendants  joined  issue  on  these  replications. 

The  cause  came  on  for  trial  before  Cockburn,  C.  J.,  at  the  sittings  in  London  after 
Hilary  Term  last,  when  the  following  facts  appeared  in  evidence  : — The  plaintifis  were 
the  executrix  and  executors  of  William  Warre  Simpson,  who  in  his  life-time  resided 
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at  Aljbey  \V(Jod,  in  the  county  of  Kent,  and  carriud  on  the  business  of  a  Kussia 
broker  in  Ciown  Court,  Old  Broad  Street,  London.  The  defendants  are  an  insurance 
company  legally  incorporated,  and  established  for  the  puipose  of  insuring  against 
accidents,  and  carrying  on  busines.s  at  No.  7  Bank  Buildings,  Lothbnry. 

On  the  22nd  of  January,  18.51,  Simpson  eft'ected  with  the  defendants  a  policy  in 
the  terms  set  out  in  the  declaration  ;  and  the  premiums  on  that  policy  were  regularly 
paid  as  they  became  due,  in  the  years  1852,  18.53,  185-1,  and  1855. 

On  the  27th  January,  1856,  an  accident  happened  to  Simpson  which  caused  his 
death  on  the  1st  of  February  following.  A  question  was  raised  at  the  trial,  under 
the  issues  joined  on  the  second  and  third  pleas,  whether  [275]  Simp.son  died  in  conse- 
quence of  an  accident  within  the  meaning  of  the  policy:  but  this  was  disposed  of  by 
the  finding  of  the  jury  in  the  afKrmative. 

Three  days  after  Simpson's  death,  viz.  on  the  4th  of  Feliruary,  his  executors 
handed  the  policy  to  Mr.  Crowdy,  who  was  acting  as  their  solicitor,  with  instructions 
to  take  the  necessary  steps  for  obtaining  the  amount  from  the  company  ;  and  Mr. 
Crowdy  accordingly  on  that  day  addressed  a  letter  to  their  secretary,  Mr.  Young,  as 
follow  : — 

"  17  Serjeants'  Inn,  Fleet  Street, 
"February  4th,  1856. 

"Sir, — Mr.  W.  Warre  Simpson,  of  Cronstadt  House,  Abbey  Wood,  Kent,  who 
was  insured  in  your  office  for  20001.,  by  policy  No.  8687J,  died  on  Fi'iday  last  in  conse- 
quence of  a  severe  fall,  and  burns  and  other  injuries  resulting  therefrom,  which  took 
place  on  Sunday  evening  the  27th  of  January  last.  His  executors,  observing  by  the 
policy  that  notice  has  at  once  to  be  given  to  your  office,  desire  me  to  communicate  thi.s 
fact  to  you,  and  to  add  that  the  funeral  will  take  place  on  Thui'sday  next ;  but  that 
it  is  found  desirable  to  close  the  coffin  this  evening ;  but  that,  on  hearing  that  you 
wished  your  medical  otlicer  to  inspect  the  bod}"  (if  such  be  your  usual  practice),  it 
can  peihaps  be  kept  open  until  to-morrow,  though  longer  delay  is  undesirable.  The 
executors  have  only  just  seen  the  policy,  or  would  have  given  you  this  intimation 
sooner,  although  in  fact  only  one  business  day  has  now  elapsed  since  the  death. — 
Yours,  &c.,  "James  Ckowdy. 

"  \V.  Young,  Esq. 
"Secretai-y  to  the  Accidental  Death  Insurance  Co." 

Oil  the  5th  of  February,  Mr.  Young  returned  Mr.  Crowdy  the  following  answer : — 

[276]  "  Accidental  Death  Insurance  Company, 
"  7  Bank  Buildings,  Lothbury, 
"  5th  February,  1856. 

"Sir, — 1  have  to  acknowledge  receipt  of  your  letter  of  yesterday.  Our  surgeon 
went  down  to  Abbey  Wood  yesterday  afternoon  to  view  the  body  of  the  late  Mr.  W. 
W.  Simpson  ;  and  I  have  just  heiird  from  him,  that,  before  he  can  decide  whether  a 
postmortem  examination  will  be  necessary,  he  must  see  Mr.  Simp.son's  surgeon's 
certificate  of  the  cause  of  death.  You  will,  theicfore,  see  the  necessity  of  returning 
the  inclosed  form  tilled  up  immediately.— Yours,  i^fec,  "  Wil^i.lAM   YoUN(J. 

"To  Mr.  Jas.  Crowdy." 

On  the  same  day  (the  5th),  the  form  of  certificate  inclosed  in  Mr.  Young's  letter 
was  duly  filled  up  and  signed  b\'  Mi-.  A.  Kingdon,  the  surgeon  who  had  attended  Mr. 
Simpson  from  the  time  when  the  accident  occurred  until  he  dieil  ;  and  that  certificate 
was  then  duly  returned  by  Mr.  Crowdy  to  the  defendants'  othcc. 

Uj)  to  the  time  of  Mr.  Simpson's  death,  neither  he  nor  the  tlefendants  hail 
expressed  any  intention  of  di-scontinuing  thcsairl  policy.  The  [)olicy  had  been  effected 
in  the  first  instance  by  one  of  the  defendants'  country  agents,  who  resided  in  the 
neighliourhood  of  Abbey  Wood  ;  and  the  pi'cniiunis  for  the  [)revious  years  had  usually 
been  paid  to  this  agent  by  Mr.  Simpson,  upon  the  company's  receipt. 

The  conq)any  were  in  the  habit  of  sending  down  to  their  country  agents  |)riiitcd 
forms  of  receipt  for  the  premiums  liecoming  payalilc  ivinu  time  to  time  within  each 
agent's  district;   and  the  agent  then  received  the  money   upon  these  receipts,  ami 
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transmitted  it  to  the  defendants'  office  in  London.  In  accordance  with  this  usage, 
the  defendants  had  sent  to  their  agent  for  the  Abbey  Wood  district  the  printed  form 
of  receipt  for  Mr.  [277]  Simpson '.s  premium ;  and  that  printed  form  was  after  Mr. 
Simpson's  death  returned  to  them  by  the  agent  on  the  8th  of  February,  with  an 
intimation  that  the  premium  had  not  Ijeen  paid.  Up  to  this  day, — the  8th  oif  February, 
— the  secretary  had  no  reason  to  doubt  that  the  premium  had  been  duly  paid. 

On  the  11th  of  February,  a  meeting  of  the  board  of  directors,  who  had  the 
management  of  the  att'airs  of  the  company,  took  place  ;  and  the  secretary  mentioned 
to  them  at  that  meeting  the  subject  of  Mr.  Simpson's  policy.  All  other  business 
which  was  brought  before  the  directors  was  then  disposed  of  :  but  a  special  meeting 
was  fixed  for  the  13th  of  February  (the  day  after  the  twenty-one  daj's  would  have 
expired),  for  the  further  consideration  of  Mr.  Simpson's  policy. 

The  special  meeting  was  accordingly  held  on  the  13th,  when  the  matter  was  con- 
sidered by  the  board  ;  and  the  result  was,  that  a  resolution  was  passed  by  the  directors, 
the  effect  of  which  was  communicated  by  Mr.  Young  to  Mr.  Crowdy  by  a  letter  of 
that  date,  of  \yhich  the  following  is  a  copy  : — 

"  Accidental  Death  Insurance  Companj', 

"  7  Bank  Buildings,  Lothburv, 

"13th  February,  1856. 

-     "  Policy  No.  S'68,^. 

"Sir, — I  am  directed  to  inform  you  that  the  case  of  the  late  Mr.  Simpson  has  been 
considered  this  day,  and  that  the  board  are  of  opinion  that  no  claim  is  payable  under 
the  above  policy. — Yours,  &c.,  "  William  Young." 

To  this  letter  Mr.  Crowdy  replied  as  follows  : — 

"17  Serjeants'  Inn,  Fleet  Street, 
"February  Uth,  1856. 

"  Policy  No.  868,^. 

"  Sir, — I  am  in  receipt  of  your  letter  informing  me  [278]  that  your  board  are  of 
opinion  that  no  claim  is  payable  under  the  above  policy.  May  I  beg  the  favour  of 
your  informing  me  upon  what  grounds  the  board  propose  to  dispute  a  claim  which 
appears  to  be  such  a  clear  one  upon  the  certificates  and  evidence  which  have  been 
furnished  to  you? — Yours,  &c.,  "James  Crowdy. 

"  W.  Young,  Esq., 
"  Secretary  to  the  Accidental  Death  Insurance  Co." 

On  the  19th  of  February,  Mr.  Voung  addressed  the  followiug  letter  to  Mr. 
Crowdy  : — 

"  Accidental  Death  Insurance  Company, 

"  7  Bank  Buildings,  Lothburv, 

"19th  February,  1856. 

"  Sir, — I  have  laid  your  letter  of  the  l-lth  instant  before  the  board,  and  am  directed 
to  say  that  it  is  not  usual,  nor  can  it  be  expected  that  they  should  enter  into  the 
reasons  which  have  guided  them  in  arriving  at  their  decision  communicated  to  you  in 
my  letter  of  the  13th  instant. — Yours,  &c.,  "  Williasi  Young. 

"James  Crowdy,  Esq." 

To  this  letter  Mr.  Crowdy  replied  on  the  SOth,  as  follows  : — 

"17  Serjeants'  Iini,  Fleet  Street, 
"February  20th,  1856. 

"  Policy  on  life  of  Mr.  W.  W.  Simpson. 

"Sir, — I  have  received  your  letter  of  yesterday,  stating  that  it  is  unusual  and 
cannot  be  expected  that  your  directors  should  enter  into  their  reasons  for  resisting 
the  claim  under  this  policy.  I  cannot  help  observing  hereon  that  I  believe  it  is  not 
onlv  not  unusual,  l)ut  that  it  is  very  usual  for  insurance  offices  to  ofier  at  all  events 
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some  [279]  reason  whenever  tlicy  repudiate  their  li;il>ility  to  ;i  claim  which,  as  in  this 
case,  is,  to  say  the  very  least,  prima  facie  a  fair  and  just  one,  upon  the  certificates  sent 
in  to  your  office.  If,  however,  the  directors  are  unable  to  give  their  reasons,  or 
determine  upon  withholding  them  from  Mr.  Simpson's  family,  I  will  not  here  raise 
any  further  discussion  upon  the  fairness  of  such  a  mode  of  proceeding. 

"  I  shall  feel  obliged  by  3'our  allowing  me  to  take  a  copy  of  the  proposal  originally 
sent  in  by  Mr.  Simpson  for  this  insurance,  and  will  send  or  call  in  the  course  of 
to-morrow  for  that  purpose. — Yours,  &c.,  "James  Ckowdy. 

"  W.  Young,  Esq., 
"  Secretary  to  the  Accidental  Death  Insurance  Co." 

Again,  on  the  20th  of  March,  Mr.  Crowdy  addressed  Mr.  Young,  as  follows : — 

"17  Serjeants'  Inn,  Fleet  Street, 
"  March  aOth,  1856. 

"  Policy  on  life  of  Mr.  W.  W.  Simp.son. 

"Sir, — I  must  beg  the  favour  of  a  reference  to  the  solicitors  to  your  office,  as  I 
have  received  instructions  from  Mr.  Simpson's  e.xecutors  to  take  proceedings  upon  this 
policy.  I  regret  that  my  clients  should  be  foi'ced  to  this  course  by  the  most  extra- 
ordinary and  unusual  course  of  a  refusal  to  pay,  without  one  word  of  reason  assigned 
for  such  refusal. — Yours,  &e.,  "  James  Crowdy. 

"  W.  Young,  Esq., 
"  Secretary  to  the  Accidental  Death  Insurance  Co." 

It  did  not  appear  that  the  defendants  had  ever  intimated,  either  to  Mr.  Crowdy 
or  to  any  other  person  on  behalf  of  the  plaintiffs,  that  the  premium  on  the  policy 
[280]  had  not  lieen  paid,  or  that  it  was  on  that  accoutit  that  the  claim  upon  the  policy 
was  resisted, — the  onl}'  question  ever  raised  by  them  previously  to  the  commence- 
ment of  this  action  (on  the  9th  of  April,  1856)  being,  that  which  was  made  the  subject 
of  the  second  and  third  pleas,  viz.  whether  Mr.  Simpson  died  from  an  accident  within 
the  meaning  of  the  policy.  The  plaintiffs  and  their  attorney  consequently  supposed 
that  this  was  the  only  question  at  issue.  If  they  had  been  informed  by  Mr.  Young 
that  the  premium  had  not  been  paid,  they  would  have  paid  it  before  the  expiration  of 
the  twenty  one  days. 

The  Lord  Chief  Justice,  in  his  summing  up,  told  the  jury  that  the  substantial 
question  for  them  upon  this  part  of  the  case  was,  whether  the  defendants  wilfully  and 
frau<lulently  misled  the  plaintiffs  as  to  the  fact  of  the  premium  not  having  been  paid, 
and  wliethei'  the  conseciuence  of  so  misleading  them  was  to  prevent  them  from  paying 
the  premium  before  the  expiration  of  the  twenty-one  days. 

The  jury  found  that  the  defendants  intentionally  withheld  from  the  plaintiffs  the 
fact  of  the  non-payment  of  the  premium,  from  the  8th  of  February  ;  that  the  plaintiil's 
were  misled  by  the  letter  of  the  5th  of  February,  and  thereby  induced  to  make  no 
further  inquiries  ;  but  that,  if  they  had  made  further  in(|uiries,  they  might  have 
a.scertaii\ed  the  fact. 

In  answer  to  a  question  from  the  Lord  Chief  Justice,  the  jury  also  .stated  that  they 
used  the  woid  "  intentionally  '  as  being  a  nn'lder  expression  than  "  wilfully  and 
fi'aiidulently  ;"  but  that  they  found  that  the  defendants  withheld  the  fact  of  the  non- 
payment of  the  ]jremiuni,  for  the  ])urpose  of  bringing  alioiit  the  result  which  followed, 
viz.  that  the  plainlid's  did  not  ])ay  the  ])rcmiuni  witliin  the  twenty-one  days. 

Upon  this  liiiding,  his  Lcjrdship  directed  a  vci'dict  to  be  entered  for  the  plaintiil's 
upon  the  i.ssues  raised  on  the  [281]  first  and  second  re|)lications  to  the  first  plea, — 
reserving  leave  to  the  defendants  to  move  to  set  aside  that  verdict  and  enter  a  verdict 
for  them  upon  those  issues. 

A  veidict  having  accordingly  lieen  entered  for  the  plaintiffs  for  l'Jf^8l., 

Hawkins,  in  I'lastcr  Term  last,  obtained  a  rule  calling  upon  the  jjlaintiffs  to  shew 
cause  why  the  verdict  found  for  them  on  the  i-cplications  to  the  first  |)lea  should  not 
bo  set  aside,  and  instead  thereof  a  veidict  be  cnten^d  for  the  ilefenilants  thereon  ;  or 
why  judgment  should  not  be  entered  thereon  for  the  defendants  non  obstante  veredicto  ; 
or  why  the  entry  of  fin.il  judgintMil  on  the  vcrilict  entered  on  such  replitMtinus  should 
not  be  stayed  ;   or  why   theie  sIkiuM   not  Ix;  a  new   trial,  im   the  gi'ounds, — that   the 
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privilege  of  paying  the  premiums  within  the  twenty-one  days  after  the  22nd  of 
January  was  the  privilege  of  the  insured  alone,  and  that  the  executors  had  no  power 
or  privilege  to  pay  after  his  death, — that,  the  assured  having  died  within  the  twenty- 
one  days  after  the  22ud  of  January,  1856,  without  having  paid  the  premiums,  the 
policy  was  void, — that  the  directors  of  the  company  had  power  to  refuse  the  premium, 
and  that  payment  of  the  premium,  to  be  of  anj'  effect,  must  be  accepted  by  the 
directoi's,  and  a  receipt  gi\'en  bj'  them, — that  the  replications  all'ord  no  answer  to  the 
first  plea, — that  they  depart  from  the  declaration,  that  they  were  not  proved  by  the 
finding  of  the  jury, — that  there  was  no  duty  on  the  defendants  to  inform  the  executors 
that  the  premium  was  not  paid,  and  the  omission  lo  inform  them  of  that  fact,  even 
though  intentional,  was  no  answer  to  the  plea, — that  there  was  no  evidence  of  any 
wilful  concealment  on  the  part  of  the  directoi-s, — and  that  the  verdict  was  against  the 
evidence. 

Byles,  Serjt.,  James  Wilde,  Q.  C,  and  Garth,  shewed  [282]  cause.  The  second 
and  third  pleas  having  been  disposed  of  by  the  finding  of  the  jury,  and  the  third 
replication  by  the  judgment  of  the  court,  there  only  remained  to  be  considei'ed  the 
first  pica,  and  the  first  and  second  replications  thereto.  The  first  question  is,  whether 
the  plea  is  a  good  answer  to  the  declaration.  The  substance  of  the  plea  is,  that, 
before  the  assured  received  the  injury  which  resulted  in  his  death,  and  before  the 
death,  one  of  the  premiums  of  121.  on  the  policy  became  due,  and  that  the  same 
remained  unpaid  foi'  twenty-one  da3's,  whereby  the  policy  became  void.  At  the  time 
of  the  death  of  the  assured,  the  20001.  would  have  been  due  provided  the  121.  had 
been  paid.  The  twenty-one  days  allowed  by  the  terms  of  the  first  condition  for  the 
payment  of  the  annual  premium  not  having  then  expired,  there  was  then  due  to  the 
plaintitl's  from  the  company  20001.  subject  to  the  payment  of  121.  within  twenty-one 
days.  Was  it  necessary  that  the  121.  should  be  actually  paid'  Would  it  not  be 
enough  that  the  executors  were  ready  to  deduct  that  sum  from  the  amount  due  to 
them^  111  truth,  the  twenty  one  days  are  covered  by  the  premium  for  the  preceding 
year.  [Williams,  J.  Vou  contend  that  the  policy  covers  a  year  and  twenty-one  days, 
for  the  single  premium?]  For  the  first  year.  [\Villiams,  J.  When  does  the  second 
year  commence  ?]  From  the  end  of  the  twenty-one  days.  The  only  object  of  the 
twenty-one  days  was,  to  keep  the  assured  protected  for  that  extended  time.  In  Doe  d. 
Pitt  v.  Slwuin,  .3  Campb.  134,  a  tenant  held  premises  under  a  lease  in  which  there  was 
a  covenant  to  insure  and  keep  insured  a  given  sum  upon  the  demised  premises.  He 
efl'ected  an  annual  policy  on  the  premises  with  an  insurance  compan}^  in  the  usual 
printed  form,  by  which  it  was  declared  that  the  policy  should  be  for  such  longer 
period  as  the  tenant  should  regularly  pay  and  the  company  receive  the  premium  ;  and 
a  space  of  fifteen  days  beyond  the  [283]  quarter  days  was  given  for  payment  of  the 
premium,  during  which  time  the  company  was  liable  :  the  year  expired  on  the  2.5th 
of  March,  1811,  but  the  tenant  did  not  pay  the  premium  for  a  renewal,  till  the  25th 
of  April  following  :  the  company  then  gave  a  receipt  for  the  premium,  stating  the 
insurance  to  be  from  Lady  Day,  1811,  to  Lady  Day,  1812:  and  it  was  held  that  the 
covenant  was  broken  by  reason  of  the  non-payment  of  the  premium  on  or  before  the 
9th  of  April,  and  that  the  lease  was  forfeited,  upon  a  clause  of  re-entry.  Lord  Ellen- 
borough  says  :  "  There  was  an  interval  during  which  the  insurance  was  discontinued. 
The  fifteen  days,  which  are  an  excrescence  from  the  preceding  year,  expired  on  the 
9th  of  April.  The  policy  then  became  extinct,  and  the  landlord  was  deprived  of  all 
protection  till  the  25th  of  that  month.  A  fire  might  have  happened  in  the  meantime  ; 
and  there  is  no  pretence  for  saying  that  in  that  case  the  Phwnix  office  would  have 
been  liable.  For  a  certain  period  the  landlord  lan  the  risk  of  fire,  and  the  sum  of 
8001.  was  not  kept  insured  upon  the  premises  in  any  office.  It  may  admit  of  consider- 
able doubt  whether  by  the  revenue  laws  the  policy  could  be  lawfully  renewed  by  the 
payment  of  the  premium  after  the  expiration  of  the  fifteen  days.  At  any  rate,  its 
e.xistence  was  suspended  from  the  9th  to  the  25th  of  April.  The  covenant  to  insure 
was,  therefore,  broken  ;  and  the  landlord  is  entitled  to  recover  at  law,  whatever  relief 
there  may  be  for  the  tenant  in  equity."  [Cresswell,  J.  There  was  an  express  insur- 
ance there  for  a  year  and  fifteen  days.]  Provided  the  premium  for  renewal  was  paid 
within  the  fifteen  days.  [Cresswell,  J.  I  do  not  so  read  it.]  There  is  this  important 
provision  at  the  beginning  of  the  fourth  condition, — "  In  every  case  where  a  new 
premium  shall  become  payable,  the  directors  shall  be  at  liberty  to  terminate  the  risk, 
by  refusing  to  accept  such  premium  :  and  shall  also  be  at  liberty,  previously  to  accept- 
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i"o  '"'y  [284]  new  premiiiiu,  to  ie(iiiire  such  fiirtlier  infoi-niatioii  as  they  might  think 
fit  regarding  the  insured."  [Cookhurn,  C.  J.  Suppose  they  ask  for  iiiforuiation,  and 
find  that  the  insured  has  met  with  an  accident  likely  to  result  in  death,  may  the 
compan}'  then  refuse  to  receive  the  premium  I  Williams,  J.  The  information  might 
be  as  to  hahits  of  life  rendering  him  an  ineligible  subject  for  insurance.  Milward. 
Or  as  to  his  occupation.]  Tlie  company  must  at  all  events  be  liable  until  the  expira- 
tion of  the  twenty-one  days.  [C'ockburn,  C.  J.  If  the  paity  means  to  drop  the 
insurance,  and  meets  with  a,  serious  accident  within  twenty-one  days  after  the 
expiration  of  the  ye-ir  of  insurance,  he  may,  according  to  your  argument,  tender  the 
premium  which  he  never  intended  to  pay,  and  so  make  the  company  lialjle  !]  The 
first  condition  admits  of  no  other  con.struction.  [Cockburn,  G.  J.  Is  not  this  the 
true  construction  of  the  first  and  fourth  conditions,  taken  together, — If  the  insured 
chooses  to  renew  the  policy,  he  may  do  .so  l)y  paying  the  premium  within  the  twenty- 
one  days,  provided  the  directors  do  not  exercise  the  option  given  them  of  terminating 
the  risk  by  refusing  to  receive  the  monej' ;  and,  in  that  case,  the  company  shall  be 
liable  notwithstanding  the  happening  before  the  expiration  of  the  twenty-one  days  of 
the  event  upon  the  happening  of  which  the  money  secured  by  the  policy  becomes 
payable  !]  Any  other  construction  than  that  which  makes  the  twenty -one  days  part 
of  the  portion  of  time  covered  by  the  insurance,  renders  the  reservation  of  that^  period 
useless.  If  this  was  not  an  existing  policy  during  the  twenty-one  days,  it  could  not 
be  revived.  It  is  submitted  that  it  was  a  continuing  policy  at  the  time  of  the  death 
of  the  insured,  and  there  was  then  an  inchoate  claim  against  the  company, — defeasible, 
possibly,  under  the  fourth  condition.  Then,  as  to  the  option  of  the  directors,  how 
and  when  is  it  to  he  exercised  ?  When  a  new  premium  becomes  payable.  [285]  Now, 
the  new  premium  accrues  or  becomes  due  on  the  22nd  of  January.  That  appears 
from  the  second  condition,  which  provides,  that,  "  if  the  premium  on  this  policy  be 
unpaid  for  the  space  of  twenty-one  days  next  after  it  shall  first  accrue  or  become  due, 
then  this  policy  shall  become  and  be  absolutely  void,  and  the  person  or  persons 
entitled  to  the  benefit  of  such  policy  shall  forfeit  all  his,  her,  or  their  claim  on  the 
company  uncler  the  same."  The  .same  meaning  must  be  given  to  the  same  words  in 
the  fourth  i  ondition.  If  it  l)e  optional  for  the  directors  to  refuse  the  premium  at  any 
time  dui-ing  the  twenty-one  days,  the  provision  giving  the  twenty-one  days  for  pay- 
ment of  the  pi'emium,  which  was  intended  for  the  benefit  of  the  insured,  is  altogether 
nullified.  The  policy,  which  is  made  i)y  the  companj'  themselves,  must  be  construed 
most  strongly  against  them.  In  Salmn  v.  Jaiiiea,  (i  Kast,  .^71,  by  a  policy  under  seal 
referring  to  certain  printed  propcsals,  a  fire-otfice  insured  the  defendants'  premises 
from  the  11th  of  Novembei-,  1802,  to  the  2.5th  of  December,  1S0;3,  for  a  certain 
premium,  which  was  to  be  paid  yearly  on  each  25th  of  December,  and  the  insurance 
was  to  continue  .so  long  as  the  insured  should  pay  the  said  premium  at  the  .said  times, 
and  the  office  should  agree  to  accept  it ;  and  by  the  printed  proposals  it  was  stipulated 
that  the  insured  should  make  all  future  payments  annually  at  the  ofiico  within  fifteen 
days  after  the  day  limited  by  the  policy,  upon  forfeiture  of  the  benefit  thereof,  and 
that  no  insurance  was  to  take  place  till  the  premium  was  paid  :  and,  by  a  subse(iuont 
advertisement  (agreed  to  bo  takcTi  as  part  of  the  policy),  the  ofiice  engaged  that  all 
persons  insured  there  in'  ])olicies  for  a  year  or  more  had  been  and  should  Ijc  (^onsiilered 
as  insured  for  fifteen  days  beyond  the  time  of  the  exjiiration  of  their  ])olicies  :  it  wiis 
held,  that  notwithstanding  this  latter  clause,  the  a.ssured  having,  before  the  expiration 
of  the  year,  had  [286]  notice  from  the  office  to  pay  an  increased  premium  for  the  year 
ensuing,  otherwise  they  would  not  continue  the  iusur.ince,  which  the  assured  had 
refu.sed,  the  office  was  not  liable  for  a  loss  which  happened  within  fifteen  days  from 
the  expiration  of  the  year  for  which  the  insuiance  was  made,  though  the  assured,  after 
the  lo.ss,  and  liefore  the  fifteen  days  expired,  tendered  the  full  premium  which  had 
been  denianiled, — the  efiect  of  the  whole  contract,  X'c,  taken  together,  being  only  to 
give  the  assin'cd  an  option  to  continue  the  assurance  or  not  during  fifteen  days  after 
the  expiration  of  the  year,  by  paying  the  premium  for  the  year  cnsuiTig,  notwithstand- 
ing any  intervening  loss,  provided  the  ollico  had  not  before  the  end  of  the  year 
iletcrmined  the  o|)tion  by  giving  notice  that  they  would  not  renew  the  contract.  In 
deliveiing  the  judgment  of  the  i;ourt.  Lord  I';ilenl)()r()Ugli  there  says,  —" The  office  liiul 
the  power  at  any  time  during  the  year  of  .saying  to  the  assured,  we  will  not  contract 
with  you  again  ;  we  will  not  receive  from  you  the  premium  for  another  year  ;  and,  by 
such  declaration,  the  object  would  coase  for  which  the  fifteen  days  wore  allowed  ;  and, 
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as  no  premium  would  be  in  such  case  to  be  received,  no  indemnity  could  be  claimed 
in  respect  of  it.  The  consideration  of  the  indemnity  during  the  fifteen  days,  is,  the 
premium  which  may  be  paid  within  that  period  ;  but,  when  that  cannot  be  any  longer 
looked  to,  or  expected,  the  right  to  the  indemnity  must  determine  also.  The  efiect  of 
the  third  article  and  advertisement  are,  to  give  the  parties  an  option  for  fifteen  days 
to  continue  the  contract  or  not ;  with  this  advantage  ou  the  part  of  the  assuied, 
that,  if  a  loss  should  happen  during  the  fifteen  days,  though  he  have  not  paid  his 
premium,  the  othce  shall  not  after  such  loss  determine  the  contract :  but  that  it  shall  be 
considered  as  if  it  had  been  renewed  :  but  this  does  not  deprive  them  of  the  power  of 
determining  the  contract  at  the  end  of  the  term,  by  [287]  making  their  option  within 
a  reasonable  time  before  the  end  of  the  period  for  which  the  insurance  was  made. 
When  the  premium  is  received,  the  effect  of  it  is  to  give  the  assured  an  insurance  for 
another  year,  to  be  computed  from  the  expiration  of  the  first  policy,  and  not  from  the 
expiration  of  the  following  fifteen  days,  which  would  be  the  case  if  the  argument  of 
the  plaintiffs'  counsel  were  well  founded,  that  the  interval  of  the  fifteen  days  is  not 
comprised  in  the  policy  :  if  that  were  so,  a  new  policy  and  new  stamps  would  be 
necessary  ;  whereas,  according  to  the  present  policy,  regaixl  being  had  to  its  relation  to 
the  printed  proposals,  it  is  an  insurance  for  one  year,  and  so  long  as  the  parties  please, 
provided  the  assured  pay  the  annual  premium  within  fifteen  daj^s  of  the  expiration  of 
each  year ;  with  a  restriction  of  the  office  alone  from  determining  the  policy  after  the 
year  during  fifteen  days  of  the  following  year,  in  case  a  loss  should  happen  during 
that  period."  The  language  of  the  conditions  here  is  somewhat  different ;  but  the 
effect  was  intended  to  be  the  .same.  [Willes,  J.  The  conditions  do  not  provide  for 
payment  of  the  premium  for  renewal  by  anv  one  but  the  assured.  That  is  the 
difficulty  I  feel.  Cresswell,  J.  What  answer  have  you  on  the  record  to  the  first 
plea?  That  plea  alleges  that  the  premium  became  due  on  the  22nd  of  January,  1856, 
and  that  it  never  has  been  paid.]  It  would,  in  effect,  be  paid  by  adjustment.  The 
plaintiffs  claim  20001.  less  the  121.  premium. 

Then,  as  to  the  replications.  The  first  replication  in  substance  is,  that  the  defen- 
dants are  by  the  conduct  of  their  secretary  and  agent  estopped  from  saying  that  the 
premium  had  not  been  paid.  [Cresswell,  J.  Where  is  the  evidence  that  the  plaintiffs 
were  intentionally  misled  !  Cockburn,  C.  J.  The  directors  abstained  from  communi- 
cating to  the  executors  the  fact  of  the  premium  not  having  been  paid,  until  after  the 
expiration  of  the  [288]  twenty-one  days.]  It  was  an  unintentional  misleading  at 
first,  but  became  culpable  when  the  directors  subsequently  were  made  aware  of  the 
true  state  of  things.  [Cockburn,  C.  J.  AVere  they  bound  to  give  the  executors 
notice  that  the  premium  was  unpaid  .'  If  they  had  done  anything  actively  to  induce 
the  executors  to  abstain  from  inquiiT,  possibly  the  directors  might  be  estopped  from 
objecting  that  the  policy  had  di'opped.  But  the  question  is,  whether  there  is  any 
evidence  of  conduct  on  their  part  which  amounts  to  such  a  misleading  as  to  excuse 
the  non-payment  of  the  premium.]  This  is  very  analogous  to  the  case  of  Grec/ff  v. 
JFclls,  10  Ad.  &  E.  90,  2  P.  &  D.  296,  where  it  was  held,  that  the  owner  of  goods, 
who  stands  by  and  voluntarily  allows  another  to  treat  them  as  his  own,  whereby  a 
third  person  is  induced  to  buy  them  bona  fide,  cannot  recover  them  from  the  vendee. 
The  facts  of  that  case  were  these  : — Cregg,  the  owner  of  the  fittings  of  a  public-house, 
demised  them  to  one  Durham,  who  thereupon  liecame  tenant  of  the  house  to  a  third 
party,  under  an  agreement  which  gave  his  landlord  a  lien  on  the  fittings.  Cregg  was 
present  at  the  execution  of  such  agreement.  Durham  afterwaixls  sold  the  goodwill 
and  fittings,  without  Gregg's  knowledge  or  assent,  to  AVells,  who,  being  told  by  the 
landlord  that  Durham  was  his  tenant,  bought  them  bona  tide,  in  ignorance  of  Gregg's 
title,  and  was  accepted  by  the  landlord  as  tenant  in  the  place  of  Durham.  And  it 
was  held  that  Gregg  could  not  maintain  trover  for  the  fittings  against  Webb.  In 
giving  judgment.  Lord  Denman,  who  tried  the  cause,  said, — Fickard  v.  Sears,  6  Ad.  &  E. 
469,  2  N.  &  P.  488,  was  in  my  mind  at  the  time  of  the  trial ;  and  the  pi-inciple  of  that 
case  may  be  stated  even  more  broadly  than  it  is  there  laid  down.  A  party  who 
negligently  or  culpably  stands  by  and  allows  another  to  contract  ou  the  faith  and 
understanding  of  a  fact  which  he  can  contradict,  cannot  afterwards  dispute  [289]  that 
fact  in  an  action  against  the  person  wdiom  he  has  himself  assisted  in  deceiving." 
Would  the  principle  of  that  case  ha\-e  been  at  all  varied,  if  the  plaintiff'  had  been 
ignorant  at  first  that  the  goods  were  his,  and  had  allowed  the  sale  to  take  place  after 
he  had  become  acquainted  with  the  fact?     Surely  not.     In  the  judgment  in  I'lckard 
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V.  Scaiv,  the  court  say  that  "  the  lule  of  hiu-  is  eleai',  that,  where  one  In'  liis  words  or 
eoii(hict  wilfully  causes  another  to  believe  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  a\erring  against  the  latter  a  ditl'erent  state  of  things  as 
existing  at  the  same  time."  [Williams,  .].  The  rule  in  rickard  v.  Sears  is  somewhat 
(lualified  by  the  judgment  of  the  court  of  Exchequer  as  delivered  by  Parke,  B.,  in 
Freeman  v.  Couke,  '2  Exch.  6.54,  603,  which  must  now  he  considered  as  the  governing 
rule.  After  referring  to  rickard  v.  Sears,  and  Greg;/  v.  Jl'clls,  and  the  cai'lier  cases  of 
Greaves  \.  Key,  3  B.  &  Aid.  '.'A'i,  and  Hcane  v.  liwjers,  9  B.  iV:  C.  5.57,  4  M.  &  K.  4!^6, 
that  learned  judge  says  ;  "  Whether  that  rule  has  been  correctly  acted  upon  by  the 
jury  in  all  the  reported  cases  in  which  it  has  been  applied,  is  not  now  the  question  ; 
but  the  proposition  contained  in  the  rule  itself,  as  above  laid  down  in  the  case  of 
I'kkard  v.  Sears,  must  be  considered  as  estalilished.  By  the  term  'wilfully,'  however, 
in  that  rule,  we  must  understand,  if  not  that  the  party  represents  that  to  be  true 
which  he  knows  to  be  untrue,  at  least  that  he  means  his  i-epresentation  to  be  acted 
upon,  and  that  it  is  acted  upon  accordingly  ;  and  if,  whatever  a  man's  real  intention 
may  be,  he  so  conducts  himself  as  that  a  reasonable  man  would  Uike  the  representation 
to  be  true,  and  believe  that  it  was  meant  that  he  should  act  upon  it,  and  did  act  upon 
it,  as  true,  the  party  making  the  representation  would  be  equally  precluded  from 
contesting  its  truth  ;  and  conduct  by  negli-[290]-gencc  or  omission,  where  there  is  a 
duty  cast  upon  a  person,  by  usage  of  trade  oi-  otherwise,  to  disclose  the  truth,  may 
often  have  the  same  efi'ect.  As,  for  instance,  a  retiring  partner  omitting  to  inform 
his  customers  of  the  fact,  in  the  usual  mode,  that  the  continuing  partners  were  no 
longer  authorised  to  act  as  his  agents,  is  bound  by  all  contracts  made  by  them  with 
third  persons  on  the  faith  of  their  being  so  authorised."  And  he  adds, — ''In  truth, 
in  most  cases  in  which  the  doctrine  in  Pickard  v.  Scars  is  to  be  applied,  the  representa- 
tion is  such  as  to  amount  to  the  contract  or  licence  of  the  party  making  it."  Then, 
as  to  the  second  replication,  which  is  substantially  the  same  as  the  first,  but  pleaded 
on  equitable  grounds.  [Williams,  J.  Can  there  l)e  an  equitaljle  replication  to  a  plea 
shewing  a  legal  objection  to  the  plaintifi's'  recovering  upon  the  policy  (a)  ?]  The  matter 
alleged  in  the  replication  is  matter  of  defeazance,  which  it  was  not  necessary  for  the 
plaintiH's  to  allege  in  their  declaration.  The  defendants  clearly  are  liable  for  having 
wilfully  abstained  from  removing  from  the  minds  of  the  plaintiH's  the  delusion  under 
which  they  knew  them  to  be  laboining. 

Hawkins  and  ^Milward,  in  support  of  the  rule,  were  stopped  by  the  court. 

Cur.  adv.  vult. 

Ckksswkll,  J.,  now  delivered  the  judgment  of  the  coint : — 

This  was  an  action  hiy  the  executors  of  William  Warre  Simpson  on  a  policy  cliectcil 
by  him  with  the  defendants  on  the  22nd  of  January,  1851  ;  and  the  declaration 
averred  that  it  continued  in  force  at  the  time  of  William  Warre  Simpson's  deatli,  and 
that,  while  it  continued  in  [291]  force,  he  met  with  an  accident  which  within  three 
months  after  its  occurrence,  and  within  twenty-one  days  after  the  2L'n(l  of  .lanuary, 
liSOU,  caused  his  death. 

The  defendants  pleaded,  that,  l>cfore  W  illiam  Warre  Simpson  sull'ered  injury  from 
an  accident  as  alleged,  and  before  his  death,  to  wit,  on  the  22nd  of  .Jaiuiary,  18;5(i, 
one  of  the  premiums  of  121.  payable  as  in  the  policy  mentioned  became  tine,  and  the 
.same  remained  unpaid  for  twenty-one  tlaj's  next  after  it  became  ilue,  and  had  never 
been  paid,  whciuliy  the  policy  became  void. 

They  al.so  pleaded  two  other  pleas,  which  it  is  not  necessary  to  notice. 

The  ])laintiirs  I'cplied,  first,  that  the  defendants  ought  not  to  be  admitted  to 
plead  the  lirst  plea,  because  they  .said  that  William  Warre  Simpson  died  on  the  1st 
of  Eebiuary,  1«.5G  ;  and  that,  from  the  time  of  his  death  until  tiie  expiration  of  twenty- 
one  days  next  after  the  22nd  of  January,  the  plaintiH's  were  in  eommunicatioii,  both 
by  letter  and  otherwise,  with  the  defendants,  on  the  subject  of  the  polity  and  of  the 
death  and  the  cause  of  the  death  of  William  Warre  Simpson,  and  the  claim  which  is 
now  made  by  the  plaintiH's  in  this  action  ;  and  that,  in  the  course  of  and  during  such 
conununications,  the  defendants  by  their  words  and  conduct  wilfulh'  causoil  the 
plaintiH's  to  believe,  ami  the  [)laintiH's  accordingly  did  iielieve,  and  acted  in  the  belief, 
that  the  policy  was  in  full  force  for  the  year  ending  the  22nil  of  January,  1857  ;  aud 

(u)  See  I'urlci/  v.  Barrett,  ante,  vol.  i.  pp.  22.5,  231. 
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that  they  had  no  means  of  ascertaining  from  any  documents  in  their  possession  whether 
the  premium  had  been  paid  or  not,  &c. 

There  was  a  second  leplication  in  substance  the  same. 

Upon  these  replications  issue  was  joined. 

There  was  a  third  replication,  to  which  the  defendants  demurred,  and  upon  that 
judgment  was  given  in  their  favoui'. 

The  cause  was  tried  before  the  Lord  Chief  Ju.stice  at  [292]  the  sittings  in  London, 
after  Hilary  Term  last,  when  the  jury  found,  on  the  issues  raised  l.iy  the  replication, 
that  the  defendants  intentionally  withheld  infoi'mation  of  the  non-payment  of  the 
premium  from  the  plaintifts,  from  the  8th  of  February  ;  and  that  the  plaintitis  were 
misled  by  the  letter  of  the  5th  of  Fel)ruary,  and  were  thereby  induced  to  make  no 
further  inquiry,  while  by  making  further  inquiry  they  might  have  ascertained  the 
fact ;  and  thereupon  the  verdict  was  entered  for  the  plaintiffs,  the  defendants  having 
leave  to  move  to  enter  the  verdict  for  them,  on  the  ground  that  the  evidence  did  not 
sustain  the  plea. 

A  rule  nisi  was  granted  in  Hilary  Term,  against  which  cause  was  shewn  in  Easter 
Term :  and,  after  consideration,  we  are  of  opinion  that  the  rule  should  be  made 
absolute  to  enter  the  verdict  for  the  defendants. 

The  evidence  given  on  the  trial  was,  that  the  deceased  had  efiected  an  insurance 
against  death  or  injury  from  accident,  the  premium  on  which  was  payable  on  the 
22nd  of  January  in  each  yeai-.  The  deceased  died  on  the  1st  of  Februar}'.  The 
premium  due  on  the  preceding  22nd  of  January  was  then  unpiiid.  The  policy  was 
on  the  4th  forwarded  hy  the  executors,  -by  whom  it  had  Iseen  found,  to  a  Mr.  Crowdv, 
the  solicitor  who  acted  for  them.  Mr.  Crowdy  on  the  same  da}'  wrote  to  the  defen- 
dants announcing  the  death  of  the  assured.  On  the  ensuing  day,  the  secretary  of 
the  company  wrote  to  Mr.  Crowdy  in  reply,  transmitting  a  form  to  be  filled  up  in  the 
ordinary  way,  and  notifying  the  necessity  for  the  certificate  of  a  medical  man  as  to 
the  cause  of  death. 

This  letter  was  silent  as  to  the  premium  due  on  the  22nd  of  January  not  having  been 
paid.  In  point  of  fact,  it  was  at  that  time  unknown  to  the  secretary  or  the  defendants, 
as  it  also  was  to  the  plaintifts  and  their  solicitor,  that  the  premium  in  question  had 
not  been  paid.  It  had  been  left  to  an  agent  through  the  medium  of  [293]  whom  this 
insurance  had  been  effected,  to  receive  the  premium,  as  was  usual  in  such  cases  ;  and 
the  defendants  were  not  aware  that  it  had  not  been  received  in  due  course,  till  a  letter 
was  received  on  the  7th,  calling  attention  to  the  death  of  the  assured,  and  to  the  fact 
that  the  premium  remained  unpaid.  This  fact  the  sccretarv  bi-ought  to  the  kno^vledge 
of  the  board  of  directors  at  a  meeting  on  the  11th,  when  direction  was  given  to  him 
to  convene  a  special  meeting  of  the  boaitl  on  the  1.3th  to  consider  the  sul)ject  of  this 
policy.  At  that  meeting  the  directors  resolved  to  repudiate  the  claim,  on  the  giound 
that  the  premium  had  not  been  paid  within  the  twenty-one  days  ;  and  a  letter  to  that 
effect  was  written  by  the  secretary  to  the  plaintiff's'  solicitor.  '1  his  was  the  first 
communication  made  by  the  defendants  to  the  plaintiffs,  that  the  premium  had  not 
been  paid  ;  and  this,  in  our  judgment,  was  not  evidence  to  sustain  the  issue  on  liehalf 
of  the  plaintiffs ;  for,  it  amounts  to  nothing  more  than  that  the  defendants  abstained 
from  giving  information  to  the  plaintiff's  of  the  non-payment  of  the  premium  ;  and  we 
thiidc  that  the  principle  of  I'kkaid  v.  Sums  is  not  applicable  to  this  case. 

But  the  main  question  argued  before  us  regarded  the  construction  of  the  policy, 
the  conditions  annexed  to  it,  and  the  right  of  the  executors  to  keep  it  alive  by  paving 
the  annual  premium  after  the  happening  of  the  event  against  which  the  insurance  was 
eff'ected  ;  it  being  contended  on  the  one  hand  that  the  plea  was  bad  and  gave  no 
sufficient  answer  to  the  declaration,  and  that,  if  the  verdict  was  entered  for  the  defen- 
dants, judgment  ought  nevertheless  to  be  entered  for  the  plaintiff's  ;  and,  on  the  other, 
that  the  plea  was  good,  and,  if  the  verdict  for  the  plaintiff's  lemained  undisturbed, 
judgment  ought  to  be  arrested. 

The  policy  declared,  that,  if  the  assured  should  receive  or  suffer  any  bodily  injury 
from  any  accident  or  violence  [294]  on  or  before  the  22nd  of  January,  1852,  and 
subsequent  thereto,  during  the  continuance  of  that  policy,  provided  he,  the  assured 
on  or  before,  or  within  twenty-one  days  after,  the  22nd  of  January,  1852,  and  on  or 
before,  or  within  twenty-one  days  after,  the  22nd  of  January  in  every  succeeding  year 
so  long  as  the  acting  directors  for  the  time  l)eing  of  the  said  company  should  accept 
the  same,  pay  or  cause  to  be  paid  to  the  said  company  the  annual  premium  of  121., 
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then,  subject  as  therein  or  in  the  indor.senient  thereon  was  mentioned  or  referi'ed  to, 
the  subscribed  capital,  &c.  shoukl  be  liable,  itc. ;  and  the  policy  was  declared  to  be 
subject  to  the  several  regulations  and  conditions  printed  on  the  back  thereof,  so  far 
as  they  might  respectively  be  applicable,  in  the  same  manner  as  if  such  regulations 
and  conditions  had  been  incorporated  in  the  policy. 

Th(!  first,  second,  and  fourth  conditions  were  the  material  ones,  and  were  as 
follows: — The  first  condition  is;  "The  premium  on  this  policy  is  to  be  ])aid  within 
twenty-one  days  from  the  day  on  uiiich  the  same  shall  first  accrue  or  become  due  ; 
and,  provided  the  same  be  fi-om  time  to  time  ])aid  within  such  space  of  twenty-one 
days,  this  policy  shall  not  be  void,  notwithstanding  the  happening  before  the  expira- 
tion of  such  space  of  twenty-one  days  of  the  event  or  events  upon  the  happening 
whereof  the  amount  secured  by  this  policy  shall,  according  to  the  terms  thereof, 
become  payable."  The  second  condition  is  :  "  If  the  premium  on  this  policy  be  unpaid 
for  the  space  of  twenty-one  days  next  after  it  shall  first  accrue  or  become  due,  then 
this  policy  shall  become  and  be  absolutely  void,  and  the  person  or  persons  entitled  to 
the  benefit  of  such  policy  shall  forfeit  all  his,  her,  or  their  claim  on  the  company 
under  the  same."  The  fourth  condition  is:  "In  every  case  when  a  new  premium 
shall  become  payable,  the  directois  .shall  be  at  liberty  to  terminate  the  risk  by 
refusing  to  accept  such  premium  ;  and  [295]  shall  also  be  at  liberty,  previously  to 
iiccepting  any  new  premium,  to  require  such  further  information  as  they  may  think 
fit  regarding  the  insured  :  and  no  payment  of  any  such  new  premium  shall  suffice  to 
keep  on  foot  or  renew  a  policy,  unless  the  person  or  persons  paying  such  premium 
shall  take  a  receipt  for  the  same  in  writing  under  the  hand  of  any  two  of  the  directors, 
or  of  some  person  or  pei'sons  duly  authorised  by  the  directors  to  give  such  a  receipt." 

It  was  contended  for  the  plaintiffs  that  the  plea  gave  no  sutficieut  answer  to  the 
declaration  ;  for,  that  the  twenty-one  days  allowed  for  the  payment  of  the  premium 
were  days  of  grace,  and  operated  as  a  prolongation  of  the  time  for  which  the  insiuauce 
was  effected  ;  that  the  policy  had  not  ceased  to  exist  at  the  time  when  the  death  of 
the  assured  occurred  ;  and  that,  in  order  to  avail  themselves  of  the  fourth  condition, 
the  directors  .should  have  given  notice,  before  the  expiration  of  the  preceding  yeai-, 
that  they  would  not  renew  the  policy.  The  case  of  Suldn  v.  Jaiaes,  6  East,  571,  was 
relied  on.  It  was  further  contended,  that  payment  of  the  premium  was  not  necessary 
to  keep  the  policy  alive  ;  for,  that  the  event  on  which  the  sum  insured  was  to  be  paid 
having  hapi)ened  within  the  twenty-one  days,  it  was  in  eilcct  paid,  as  liie  dii'ectors 
might  deduct  it  out  of  the  sum  which  was  in  theii'  hands  ])ayable  to  the  plaintill's  ; 
and  that,  if  the  plea  was  bad,  the  plaintifi's  would  be  entitled  to  judgment,  notwith- 
standing the  verdict  on  the  issue  joined  on  the  replication  might  by  order  of  the 
court  be  entered  in  favoui'  of  the  defendants. 

We  are  of  opinion  that  none  of  these  arguments  are  vi^ell  founded. 

The  policy  was  to  continue  provided  he,  the  a.ssured,  paid  the  premium  within  the 
twenty-one  days  ;  and  this,  we  think,  <lid  not  give  his  executors  the  right  to  pay  it 
after  his  death  ;  and  tliat  the  payment  of  ])remiuni  [296]  mentioned  in  the  first  con- 
dition, means,  such  payment  as  provided  for  in  the  budy  of  the  policy  ;  and,  conse- 
quently, that,  even  if  the  plaintifi's  had  tendered  tlie  ])reniiuni  within  the  twcuty-onc 
(lays,  the  diiectors  would  not  have  l)een  bound  to  accept  it. 

15ut,  if  this  were  othorwi.se,  the  second  condition  a]j])eais  decisive,  viz.  that, 
if  the  [jremium  is  unpaid  for  twenty-one  days  after  it  Itccomos  due,  the  policy  shall 
be  absolutely  void  ;  for,  we  Iiave  already  said  that  the  defendants  wei'e  not  by  their 
conduct  estopped  from  denying  the  payment,  for  that  they  iiad  not,  as  alleged  in  the 
replication,  by  their  woids  and  conduct  wilfully  causeil  tlie  plaintill's  to  believe  that 
the  policy  was  in  full  force  till  the  i'lwl  of  January,  18.")7  ;  and  therefore  tlii^  doctrine 
of  estoppel  by  conduct  could  not  apply  in  this  case. 

We  also  think  that  neither  the  jjlaiulills  nor  the  assured,  h.ul  he  l)een  li\ing, 
would  have  had  an  absolute  right  to  keep  the  policy  alive  by  payment  or  tender  of 
the  premium  within  the  twenty-one  days,  -the  fourth  condition  giving  to  the  directors 
the  right  of  keeping  alive  or  leuewing  a  policy,  or  of  refusing  to  do  so,  at  their 
])lcasure.  The  case  of  Salriii  v.  James,  G  Kast,  571,  or  rather  the  dictum  of  Lord 
J'^llenborongh  (for,  the  judgment  there  w;is  for  the  defendants  on  anotliei-  groinid), 
when  carefully  examined,  confirms  this  view  of  the  (piestion.  That  ease  had  been 
preceded  by  the  ease  of  Tuiiduu  v.  Staiujurth,  5  T.  Iv.  695, — an  action  on  a  policy  of 
insurance  against  fire.     The  policy  was  subject  to  certain  articles,  one  of  which  was, 
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tlijit  the  assured  "shall  pay  the  preniiiiin  to  the  next  quartcr-dav,  and  for  one  j'eai- 
more  at  least,  and  shall,  so  long  as  the  managers  agree  to  accept  the  same,  make  all 
future  payments  annuall3^  within  fifteen  days  after  the  day  limited  by  their  respective 
policies,  upon  pain  of  forfeiture  of  the  benefit  thereof  ;  and  no  insurance  is  to  take 
place  until  [297]  the  pi'emium  be  actually  paid  by  the  assured."  A  loss  by  fire 
happened  within  fifteen  days  after  the  expiration  of  the  time  for  which  the  policy  was 
effected.  The  premium  for  renewal  had  not  then  been  paid,  but  was  tendered  within 
the  fifteen  day.s.  The  court  held  that  the  policy  was  void  ;  for  that  two  things  were 
necessary  in  order  to  keep  it  alive,  the  payment  of  the  premium,  and  the  acceptance 
of  it  by  the  managers.  After  that  flecision,  an  ad\-ertisement  ^vas  published  by  the 
managers  of  the  Sun  Fire  Office,  and  was  ne\'er  afterwards  retracted  :  it  was  as 
follows, — "The  managers  of  this  office  do  herel>y  inform  the  pulilic  that  all  persons 
insured  in  this  office  by  policies  taken  out  for  one  year  or  for  a  longer  term,  are  and 
always  ha\-e  been  considered  by  the  managers  as  insured  for  fifteen  days  lieyond  the 
time  of  the  expiration  of  their  policies  ;  but  that  allowance  of  fifteen  days  does  not 
extend  to  policies  for  shorter  periods,  which  cease  at  six  o'clock  in  the  evening  of  the 
day  of  the  expiration  of  the  time  mentioned  in  the  policies."  Salvin  &  Co.,  on  the 
11th  of  November,  1802,  caused  to  be  effected  in  the  Snn  Fire  Office  a  policy  for 
30001.,  on  their  cotton  mill,  &c.,  from  the  11th  of  November,  1802,  to  the  25th  of 
December,  180.3.  In  November,  1803,  the  managers  gave  notice,  that,  from  and  after 
the  25th  of  December,  1803,  they  would  not  continue  the  insurance  without  an 
increased  premium,  which  Salvin  <fe  Co.  i-efused  to  pay.  On  the  7th  of  January,  1 80i, 
being  within  fifteen  days  from  the  expiration  of  the  time  mentioned  in  the  policy,  the 
premises  were  consumed  by  an  accidental  fire  ;  and,  on  the  18th,  Salvjn  &  Co.  tendered 
the  increased  premium  which  had  been  demanded  by  the  office.  This  was  refused  ; 
and  an  action  was  commenced  against  the  office  on  the  policy.  The  declaration 
averred,  that,  in  consideration,  &c.,  the  defendants  undertook  and  promised  the 
plaintiffs  that  their  property  should  be  considei-ed  by  the  managers  as  in-[298]-sured 
for  fifteen  days  beyond  the  time  of  the  expiration  of  the  policy,  and  that,  within  the 
fifteen  days,  a  loss  by  fire  happened.  Plea,  non  assumpsit.  The  policy,  when  pro- 
duced at  the  trial,  contained  a  reference  to  the  piinted  proposals,  the  third  of  which 
was  as  follows, — "  On  be-speaking  policies,  all  persons  are  to  make  a  deposit  for  the 
policy,  stamp-duty,  and  mark,  and  shall  pay  the  premium  to  the  next  quarter-daj', 
and  from  thence  foi-  one  yea.r  more  at  least :  and  shall,  as  long  as  the  managers  agree 
to  accept  the  same,  make  all  future  p.iyments  annually  at  the  said  office  within  fifteen 
days  after  the  day  limited  by  their  respective  policies,  upon  forfeiture  of  the  benefit 
theieof  ;  and  no  insurance  is  to  take  place  till  the  premium  be  actually  paid  by  the 
assured.  A  special  case  was  stated  for  the  opinion  of  the  court ;  and,  on  the  argu- 
ment, the  decision  in  Tarhton  v.  Staniforth  was  not  questioned  ;  but  it  was  contended, 
that  the  policy  in  this  case  must  be  construed  by  the  advertisement,  and  that  the 
property  was  protected  by  the  original  policy  for  fifteen  days  after  the  expiration  of 
the  year.  Lord  Ellenborongh  and  the  court  held,  that  the  third  article  must  be  con- 
sidered as  corrected  l>y  the  advertisement,  for,  that  both  could  not  stand  together  ; 
that  the  i-esult  was,  that  the  latter  part  of  that  ai-ticle  must  be  considered  as  applicable 
to  the  first  year  only,  and  that  the  option  of  the  managers  to  continue  the  policy  or 
not  must  be  exercised  before  the  expiration  of  the  current  year ;  that,  if  the  option 
to  discontinue  the  policy  had  not  been  so  exercised,  the  property  would  have  been 
protected  during  the  fifteen  days  ;  but  that,  it  ha\'ing  been  so  exercised,  the  policy 
ceased  on  the  expiration  of  the  year,  and  the  plaintiffs  could  not  recover.  The  former 
deci.sion,  therefore,  remained  nnqnestioned  ;  and  the  fourth  condition  of  the  policy 
now  under  consideration,  being,  in  substance,  the  same  as  the  third  in  that,  and  being 
unqualified  by  anything  analogous  to  the  advertisement  [299]  published  by  the  Sun 
Office,  both  the  cases  of  Tarletmi  v.  Sfaniforth  and  Salrin  v.  Jawe.^  are  authorities  for 
saying  that  this  policy  expired  on  the  22nd  of  January,  1856. 

The  I'e.sult  is,  that  the  plea  is  good,  and  therefore  there  is  no  ground  for  entering 
up  judgment  for  the  plaintiff"  notwithstanding  the  verdict  on  the  issue  joined  on  the 
replication  to  that  plea. 

Judgment  for  the  defendants  (a). 

(a)  An  appeal  is  (M.  T.  1859)  pending.  [No  appeal  appears  to  be  reported. — 
Ed.  E.  R.] 
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Orchard  and  Another  v.  Simpson.     May  7th,  1857. 

By  a  Hi-itteii  contiact,  the  plaintiffs  agreed  with  the  defendant  to  make  for  him  a 
covering  for  a  tent  of  very  hirge  dimensions,  the  canvass  used  to  he  equal  to  pattern, 
and  of  the  market  value  of  lid.  per  yard,  and  the  making  to  be  charged  at  5d.  per 
yard  :  and  it  was  agi'eed,  that,  if  the  market  value  of  the  canvass  should  be  less 
than  lid.  per  yard,  the  amount  (the  difference)  .should  be  deducted: — Held,  that 
"market  value"  meant  the  price  in  the  market  to  an  ordinary  consumer,  irrespective 
of  the  particular  contract. 

This  was  an  action  for  work  and  materials,  goods  bargained  and  sold  and  .sold  and 
delivered,  and  money  due  upon  accounts  stated.     The  plaintiffs  claimed  2001. 

Pleas, — first,  except  as  to  361.  lis.  2d.,  never  indebted,  secondly,  except  as  to  the 
same  sum,  payment  before  action, — thirdly,  payment  into  court  of  361.  lis.  2d. 

Replication,  joining  issue  on  the  first  and  second  pleas,  and  taking  the  3G1.  Us.  2d. 
in  satisfaction  pro  tanto. 

The  cause  was  tried  before  Williams,  J.,  at  the  second  sitting  at  Westminster  in 
this  term.  The  facts  were  as  follows  : — The  plaintiff's  are  tent  and  manjuee-makers  : 
the  defendant  is  the  proprietor  of  a  place  of  public  entertainment  called  Cremome 
Gardens.  In  March,  18.56,  the  defendant  was  desirous  of  erecting  a  tent  in  the  [300] 
grounds  attached  to  Cremorne  Gardens,  for  the  purpose  of  a  Hower-show  ;  and,  after 
some  preliminary  discussion,  the  following  agreement  was  entered  into  with  the  plain- 
tiH's  for  covering  it  with  canvass  : — 

"Specification  of  an  agreement  made  this  19th  of  March,  1856,  between  Messrs. 
Orchard  &:  Cunnington,  107  Brick  Lane,  Old  Street,  tenf>makers,  of  the  first  part, 
and  T.  B.  Simpson,  Esq.,  of  the  Cremorne  Gardens,  Chelsea,  in  the  county  of 
Middlesex,  of  the  second  part : 

"  We,  the  undersigned,  do  hereby  agree  to  make  a  covering  for  the  said  wooden 
framework,  situate  in  the  Cremorne  Gardens,  Chelsea,  with  cotton  canvass,  equal  in 
quality  to  pattern,  and  of  the  market  value  of  lid.  per  yard,  2-i  inches  wide  ;  5d.  to 
be  charged  for  making  up  the  same  according  to  the  plan  submitted  and  explained, 
making  together  the  sum  of  Is.  -id.  per  yard  of  24  inches  :  and  we  hereby  agree,  that, 
should  the  market  value  of  the  cotton  canva.ss  be  less  than  lid.  per  j'ard  of  24  inches, 
the  amount  to  be  deducted  from  the  said  sum  of  Is.  4d. 

"  1.  That  the  roof  marked  A.  shall  be  covered  as  specified  ;  each  seam  shall  be  one 
inch  wide,  sewed  with  tari-ed  twine,  tabling  all  round  six  inches  wide,  made  in  thirteen 
pieces  3S  feet  long,  thiitecn  breadths  two  feet  wide  sewed  canva.ss,  and  laced  together  ; 
each  piece  to  have  144  galvanized  rings  woi-ked  in  with  tarred  twine  for  the  holes  for 
lacing,  i^c.,  40  screw-hooks  and  rings  to  fasten  same  to  framework,  or  as  many  more 
as  may  be  necessary. 

"  2.  That  roof  B.  shall  consist  of  twenty-six  pieces  of  the  same  material,  each  piece 
24  feet  long,  13  lireadths  wide,  with  holes,  ropes,  &c.,  for  lacing,  thirty  large  hooks 
and  rings,  or  as  many  more  as  may  be  necessary  to  fasten  each  piece  at  top,  also  holes 
and  lines  at  bottom. 

"3.  That  the  walls  shall  consist  of  canvass  equal  to  pattern,  but  of  \o.  9.,  and  less 
in  price  by  Id.  per  yard  [301]  inn,  2  width  ;  to  be  fastened  with  brass  hooks-and-eyes 
at  top  and  at  bottom,  with  the  Ticces.sary  number  of  proper  pegs  and  latchets. 

"4.  That  roof  C.  shall  consist  of  two  pieces,  24  feet  long,  thirty  breadth  two  feet 
canvass,  equal  to  pattern,  with  rings  anil  hooks  to  fasten  toj),  lines  and  holes  at  bottom, 
lacing  at  sides. 

"  5.  We  hereby  agree  to  send  in  one  third  of  the  canva.ss  made  up  to  the  roof 
and  walls  by  Saturday,  the  litli  of  April,  IS!")*!,  the  second  delivery  of  one  third  more 
by  Saturday,  the  l.'ith  of  April,  and  the  remaining  jiortion  to  complete  the  .same  by 
Saturday,  the  20th  of  April,  ISoG  ;  and,  fui-ther,  wc  undertake  the  completion  of  the 
whole  by  the  26th  of  April,  1 8.56,  to  the  satisfaction  of  Mr.  Simpson,  or  to  forfeit  31. 
per  day  so  long  as  the  same  shall  remain  unlinished  ;  the. said  sum  to  be  deducted  from 
the  balance  to  be  paid. 

"That  1001.  be  paid  on  the  delivery  of  the  first  jiortion,  1001.  on  the  delivery  of  the 
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second  portion,  and  the  Isaknce  wlien  completed  to  the  satisfaction  of  Mr.  Simpson  or 
whomsoever  he  may  appoint. 

"And,  further,  in  consideration  of  the  above  prompt  payment,  we  do  hereby 
guarantee  that  the  durability  of  the  materials  specified  to  be  used  shall  last  and  keep 
out  the  water  for  five  seasons  ;  otherwise  we  undertake  the  necessary  repairs  to  make 
it  do  so  free  of  cost  to  Mr.  Simpson." 

(Signed)  "T.  G.  Orchard, 

"for  Orchard  &  Cunnington." 

The  work  having  been  done,  and  various  payments  having  been  made  by  the 
defendants  to  the  plaintiffs  on  account  thereof,  the  latter  delivered  a  bill,  in  which 
they  ga\e  the  former  ci-edit  for  the  payments  so  made,  as  follows : — 

[302]  T.  B.  Simpson,  Esq. — to  Orchard  &  Cunnington. 
18.5G.  £     s.     d. 

April.     Covering  framework  of  pavilion  with  canvass, 

12  pieces  top  roof,  55  feet  over,  13  bi'eadths  wide, 
2903  yards  at  1/4  .  .  .  .  . 

1  piece    ditto,    55    feet    over    7i    breadths    wide, 
139|  yards  at  1/4  .  .         "   . 

24  pieces  side  roof,  27  feet  6  in.  long,  13  breadths 
wide,  2860  yds.  at  1/4        . 

2  pieces  ditto,  27  feet  6  in.  long,  7i  breadths  wide, 
137^  yds.  at  1/4      .  .  ". 

2  end  roofs,  27  feet  6  in.  long,  26   breadths  w-ide, 

476  yds.  2  ft.  at  1/4  ...  . 

4  corner  pieces,  27  feet  6  in.  long,  13  breadths  wide, 

476  yds.  2  ft.  at  1/4  . 

2  gable-ends,  108  yards,  at  1/4 
36   pieces   walls,    2 J  vards  long,    13  breadths  wide, 

1287  yds.  at  1/3     .'.... 
2  pieces  ditto,  2f  yards  long,  7  breadths  wide,  39  yds. 

at  1/3  .  .  .  .  .       '      . 


193 

17 

4 

9 

G 

0 

190 

13 

4 

9 

O 

4 

31 

15 

6 

31 

15 

6 

7 

4 

0 

80 

8 

9 

2 

8 

9 

£556  12     6 
Cash  received  on  account         .  .  .     300     0     0 


Balance  due  .  .  £256  12     6 

Further  payments  were  afterwards  made  amounting  to  2251.,  leaving  a  balance  of 
311.  12s.  6d. ;  and,  some  extra  work  having  been  done  by  the  plaintiffs  for  the  defen- 
dant, a  second  account  was  sent  in,  as  follows  : — 

T.  B.  Simpson,  Esq. — to  Orchard  &  Cunnington. 
1856.  £        s.     d. 

April  11.     To  account  rendered  ....  556     12     6 

Cr. 
April  12.     By  cash  ....  £100     0     0 

„     19.     Ditto 100     0     0 

„     26.     Ditto    .  .  .  .  .     100     0     0 

Mav     9.     Ditto    .  .  .  .  .       50     0     0 

[303] 
May  17.     By  cash  .  .  .  .       50     0     0 

400     0     0 


19.     Reefing  side  roofs,  as  agreed 

31.     Waterproof  cloth,  223  square  yards,  2/ 


£156  12 
30  0 
22  6 

6 
0 
0 

£208  18 

6 
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A  Ihiid  account  was  afterwards  sent  in,  as  follows  : — 

T.  B.  Simpson,  Esq. — to  Orchard  &  Cunnington. 
1,s.jG.  £    s.     (1. 

April      11.     To  balance  of  tent  left  due  .  .  .       31   12     6 

,,         26.     Extra  galvanised  screw-hooks,  &c.  to  fasten  gable- 
ends       .  .  .  .  .  .220 

E.xtra  ditto  to  fasten  walls,  &c.      .  .  .         .o     0     0 

May       16.     Reefing  side  roofs  of  tent,  as  agreed,  iron  block.s, 

ropes,  brackets,  ifec.        .  .  .  .30     0     0 

„         31.     Fi.xing  223  yards  of  oil-cloth  round  side  roof  of 

pavilion,  2/         .  .  .  .  .       22     6     0 

June       14.     Securing  side  roofs  of  tent,  top  roof,  &c.,  new  lines, 

screws,  hooks,  &c.  .  .  .  .6100 

July         8.     Securing  tent,  and  decorating  ditto  with  flags,  &c., 

for  licensed  victuallers' dinner,  &c.  .  .        10     0     0 

August  29.     Attending   upon    Mr.    Simpson,    and    instructing 

him  how  to  take  down  the  tent  .  .  110 


£108  11      6 


The  plaintifTs  by  this  action  sought  to  recover  this  balance  of  1081.  ll.s.  6d.  The 
claim  was  resisted  by  the  defendant,  on  the  ground,  that,  by  an  understanding  between 
the  parties  before  the  agreement  was  entered  into,  the  only  profit  the  plaintifi's  were 
to  derive  fi'om  the  transaction  was  2d.  per  yard  upon  the  making  of  the  tent-covering, 
and  that  the  canvass  was  to  be  charged  [304]  for  at  cost-price  ;  and  it  was  submitted 
that  this  was  the  true  construction  of  the  contract  itself.  And  witnesses  were  called, 
— two  tent-makers,  and  a  dealer  in  canvass, — who  proved  that  canvass  of  the  ciualities 
used  in  the  making  of  the  tent,  and  which  the  plaintiffs  had  charged  for  at  the  rates 
of  lOd.  and  lid.  per  yard  respectively,  were  procurable  at  8^d.  and  D.id.  per  yard,  oi', 
considering  the  ([uantity  required,  even  at  a  less  price.  And,  all  the  other  items  of 
the  plaintifi's'  demand  Ijcing  proved  or  admitted,  it  was  insisterl  that  the  balance  due 
to  the  plaintirt's  beyond  the  sum  into  court  was  81.  6s.  2d.  only. 

On  the  part  of  the  plaintill's,  witnesses  were  called  to  prove  that  the  "  market 
value"  of  the  canvass  used  was  that  charged  by  them;  and  it  was  submitted  that  those 
words  in  the  agreement  meant,  not  "  cost-price,"  or  "wholesale  price,"  but  "consumer's 
price." 

The  learned  judge  lulcd  that  the  latter  was  the  proper  construction  of  the  agree- 
ment ;  and  he  directed  the  juiy  accordingly,  and  they  returned  a  verdict  for  the 
plaintifi's  for  671.  Os.  4d. 

Montagu  Chambers,  Q.  C.  (with  whom  was  Wordsworth),  pursuant  to  leave  reserved 
to  him  at  the  trial,  on  a  former  day  moved  to  reduce  the  verdict  to  81.  6s.  2d.  He 
submitted  that  the  plaintill's  were  not  entitled  to  charge  more  for  the  canvass  than 
they  themselves  had  actually  paid  to  the  m.anufacturei'  for  it.  [Cockburn,  C.  J.  In 
eH'ect,  you  want  to  import  words  into  the  contract,  viz.  market  value  for  the  large 
quantity  required.]  I'l-ecisely  so.  [Coekburn,  C.J.  "Cost-price"  would  have  made 
it  clear.  I  The  expression  used  being  ambiguous,  in  construing  the  contract,  regard 
may  be  had  to  the  siurounding  circunisUmces. 

CocKiJURN,  C.  J.  We  will  speak  to  my  Brother  [305]  Williams  before  we  decide 
whether  the  rule  should  be  granted  or  not. 

Cur.  adv.  vult. 

Coc'KUURN,  C.  .1.,  now  said :  We  have  communicated  with  my  Brother  Williams, 
and  wo  are  all  of  opinion  that  there  is  no  ground  for  the  application.  We  think  the 
words  "market  value"  in  this  contract  must  be  t;iken  to  mean  the  price  of  the 
commodity  in  the  market  as  between  the  manufactui'cr  and  an  ordinary  purchaser  ; 
and  that  those  words  are  not  to  receive  a  dill'erent  interpretation,  because  a  person 
requiring  so  large  a  <|uantit}'  as  was  wanted  in  this  case,  might,  as  was  insisted  by 
Mr.  Chambers,  have  purchased  the  canvass  at  a  lower  rate.  We  think  the  contract 
is  only  to  be  construed  to  mean,  the  ordinary  ])iice  in  the  maiket,  irrespective  of  the 
particular  contract.     There  will  therefore  be  no  rule. 

Kule  refused. 
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[306]    Hodges  and  Another  r.  Callaghan.    April  16th,  1857. 

[S.  C.  26  L.  J.  C.  P.  171  ;  3  Jur.  N.  S.  369;  5  W.  R,  531.  See  Huffer  v.  Allen, 
1866,  L.  R.  2  Ex.  17  ;  Hughes  v.  .Imtin,  [1894]  1  Q.  B.  670;  Muir  v.  Jenks,  [1913] 
2K.  B.  416.] 

Where  a  writ  of  summons  is  special!}'  indorsed  under  the  25th  section  of  the  Common 
Law  Procedure  Act,  1852,  and  judgment  is  .signed  for  default  of  appeai'ance, 
pursuant  to  s.  27,  after  pa3'ments  made  by  the  defendant  on  account,  the  plaintifl'is 
not  entitled  to  sign  judgment  for  the  sum  indorsed  upon  the  writ,  but  only  for  the 
lialance  remaining  due  after  giving  credit  for  the  moneys  paid. — By  a  special 
indorsement  under  the  above  statute,  the  plaintiff  claimed  341.  1  Is.  7d.  The 
defendant,  after  the  issuing  of  the  writ,  and  before  judgment,  paid  251.  on  account, 
and  judgment  was  signed  and  execution  issued  for  the  full  amount,  but  with  a 
direction  to  the  officer  to  take  the  balance  only,  and  costs.  The  defendant  having 
been  arrested  and  detained  under  this  writ,  a  judge  at  Chambers  made  an  order  to 
reduce  the  amount  for  which  the  judgment  was  signed  to  the  proper  sum,  and  to 
discharge  the  defendant  from  custody,  in  pursuance  of  the  7  &  8  Vict.  c.  96,  s.  57, 
the  sum  recovered  not  exceeding  201.,  exclusive  of  costs  : — The  court  refused  to 
rescind  the  order. — The  arrest  took  place  on  the  14th  of  August,  and  the  applica- 
tion for  the  defendant's  discharge  was  not  made  until  the  1 1  th  of  December  : — Held, 
not  too  late. 

A  writ  of  summons  issued  against  the  defendant  on  the  5th  of  December,  1855, 
at  the  suit  of  the  plaintiffs,  which  was  specially  indorsed  with  the  particulars  of  the 
debt,  pursuant  to  the  25th  section  of  the  Common  Law  Procedure  Act,  1852,  15  & 
16  Vict.  c.  76,  as  follows  : — 

"  The  following  are  the  particulars  of  the  plaintiffs'  claim. 

"1855.     Sept.  18.     To  53f  gallons  gin  17.     11/2 

2  ,,        British  brandy,  14/  . 

3  ,,        spirits  of  wine,  21/4  . 
2  bottles 


£ 

s. 

d. 

29 

14 

7 

1 

8 

0 

3 

4 

0 

0 

5 

0 

£34  11 


"Account  stated,  £34,  11  7." 

Having  been  served  with  the  writ,  the  defendant  called  upon  the  plaintiffs' 
attorney's,  and  proposed  to  pay  the  debt  and  costs  by  instalments,  and  subsequently 
by  various  instalments  paid  251.  on  account,  leaving  a  balance  of  121.  19s.  7d. 

On  the  8th  of  August,  1 856,  the  plaintiffs'  attorneys  signed  judgment  for  want  of 
appearance  for  the  341.  lis.  7d.,  the  debt  indorsed  upon  the  writ  of  summons,  and 
31.  8s.  for  costs,  and  is.sued  a  fi.  fa.  on  the  14th,  indorsed  to  levy  "  121.  19s.  7d.  and 
11.  9s.  for  costs  of  execution,  and  also  interest  on  121.  19s.  7d.  at  [307]  41.  per  cent, 
per  annum  from  the  8th  of  Augu.st,  1856,  liesides,  &c."  There  being  nothing  upon 
the  defendant's  premises  whereon  the  officer  could  levy,  a  ca.  .sa.  similarly  indorsed 
was  issued  on  the  14th  of  August,  under  which  the  defendant  was  on  the  same  day 
arrested  and  conveyed  to  White-Cross  Street  prison. 

On  the  11th  of  December,  a  summons  was  taken  out  calling  upon  the  plaintiffs  to 
shew  cause  whv  the  judgment  and  ca.  sa.  should  not  be  set  aside,  and  the  defendant 
let  in  to  appear  and  defend,  or  why  the  amount  for  which  judgment  was  signed  and 
execution  issued  should  not  be  reduced  from  371.  9s.  7d.  to  121.  19s.  7d.,  and  why  the 
defendant  should  not  be  discharged  from  custody,  on  the  ground  that  at  the  time  the 
judgment  was  signed  the  debt  due  was  under  201.,  and  why  the  plaintiffs  should  not 
pay  the  costs  of  and  incident  to  the  application.  This  summons  came  on  to  1)e  heard 
before  Cresswell,  .1.,  on  the  15th  of  Decembei',  when  that  learned  judge  made  an  order 
to  reduce  the  sum  for  which  judgment  was  signed  to  121.  19s.  7d.,  and  for  the  defen- 
dant's discharge  from  custody,  with  11.  costs. 

Upon  an  affidavit  of  these  facts,  and  also  stating  that  the  defendant  had  on  the 
22nd  of  December  commenced  an  action  against  the  plaintifl's  to  recover  damages  in 
respect  of  the  imprisonment  under  the  ca.  sa. 
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Lush,  ill  Hilary  Term  last,  oidaiiiud  a  rule  calling  on  the  defendant  to  shew  cause 
why  the  above  order  should  not  be  rescinded.  He  submitted  that  the  case  did  not 
fall  within  the  7  &  8  Vict.  c.  96,  s.  57,  the  fruits  of  the  action  exceeding  the  value 
of  201.,— referring  to  Johnson  v.  Harris,  15  C.  B.  357,  where  Williams,  J.,  thought 
that  the  true  test  was,  for  what  amount  the  judgment  was  .signed.  [Cockburn,  C.  J. 
The  object  of  the  statute  was,  to  prevent  the  arrest  of  a  debtoi'  upon  final  process 
for  a  less  sum  than  :20l.]  Kot  where  it  is  the  [308]  balance  of  a  larger  sum  for  which 
judgment  has  been  signed.  It  is  worthy  of  remark,  that,  at  the  time  this  statute 
passed,  the  legislature  were  about  to  establish  the  county-courts,  with  a  jurisdiction 
limited  to  sums  not  e.xceeding  201.  ;'and  this  will  throw  some  light  upon  the  meaning 
of  the  word  "  recovered "  in  this  act.  [William.s,  J.  In  the  43  (t.  .3,  c.  46,  s.  3, 
"  recovered "  means  recovered  by  the  judgment.]  The  special  indorsement  of  the 
writ  Tinder  the  15  &  1 6  Vict.  c.  76,  s.  25,  is  given  in  substitution  of  the  declaration 
and  particulars  of  demand.  The  27th  section  enacts,  that,  "in  case  of  non-appearance 
by  the  defendant,  where  the  writ  of  summons  is  indorsed  in  the  special  form  therein- 
before provided,  it  shall  and  may  be  lawful  for  the  plaintift"  on  filing  an  affidavit  of 
per.sonal  .service  of  the  writ  of  summons,  or  a  judge's  order  foi-  leave  to  proceed  under 
the  provisions  of  this  act,  and  a  copy  of  the  writ  of  summons,  at  once  to  sign  final 
judgment  in  the  form  contained  in  the  .schedule  A.  to  the  act  annexed,  marked  No.  5 
(on  which  judgment  no  proceeding  in  error  shall  lie),  for  any  sum  not  exceeding  the 
sum  iuflorscd  on  the  writ,  togcthei-  with  interest  at  the  rate  specified,  if  any,  to  the 
date  of  the  judgment,  and  a  sum  for  costs,  &c.  ;  and  the  plaintiff"  may  upon  such 
judgment  issue  execution  at  the  expiration  of  eight  days  from  the  last  day  for  appear- 
ance, and  not  before,"  &c.  Payments  could  not  be  given  in  evidence  in  reduction  of 
damages,  but  must  be  specially  pleaded.  The  plaintiffs  were  not  bound  to  give  the 
defendant  credit  for  the  sums  paid  on  account,  until  after  judgment.  Then,  the 
application  is  too  late.  The  fi.  fa.  issued  on  the  3rd  of  August,  the  ca.  sa.  on  the 
14th,  and  the  defendant  was  ai-rested  on  the  15th.  If  there  was  any  irregularity  in 
the  proceeding,  the  defendant  was  bound  to  take  the  objection  promptly.  Instead  of 
doing  so,  he  lies  in  prison  without  making  any  attempt  to  obtain  his  relea.se  initil  the 
1 1th  of  December.  [309]  [Williams,  J.  This  i.s  an  application  to  the  justice  and 
eipiity  of  the  court.  Cresswell,  J.  My  order  was,  to  reduce  the  sum  for  which  the 
judgment  and  execution  were  signed  and  i.ssued,  and  to  discharge  the  defendant  out 
of  custody,  not  to  set  aside  the  judgment.]  Its  effect  was,  to  set  aside  the  judgment 
signed,  and  to  sign  judgment  for  a  smaller  sum. 

C.  Wood  now  shewed  cause.  The  order  was  pi'operly  made,  the  sum  to  ha 
recovered  by  the  judgment  being  less  than  201.  The  57th  section  of  the  7  &  8  Vict, 
c.  96,  reciting  "that  it  is  expedient  to  limit  the  present  power  of  arrest  upon  final 
process,"  enacts  "  that  no  person  shall  be  taken  or  charged  in  execution  upon  any 
judgment  obtained  in  any  of  Her  Majesty's  superior  courts,  or  in  any  county-court, 
coui't  of  requests,  or  other  inferior  court,  in  any  action  for  the  recovery  of  any  debt, 
wherein  the  sum  recovered  shall  not  exceed  the  sum  of  201.,  exclusive  of  the  costs 
recovered  by  such  judgment."  According  to  the  construction  put  upon  the  statute 
by  this  court  in  Jolinson  v.  Harris,  15  C.  B.  357,  the  defendant  was  clearly  entitled  to 
be  dischaigcd,  ina.smuch  as  he  was  detained  for  a  sum  not  exceeding  2()1.,  and  might 
at  any  time  purchase  his  liberty  by  payment  of  such  smaller  sum('/).  In  Ai'chbold's 
Practice  (by  Prentice),  p.  641,  it  is  said  that  "it  would  seem  that  the  act  docs  not 
apply  to  a  case  where  the  real  debt  recovered  exceeds  201.,  and  the  amount  has  been 
reduced  below  that  amount  by  payment  or  otherwi.se  since  the  judgment  was 
recovered."  IValker  v.  HejvlHt,  6  1).  &  L.  732,  is  exactly  in  point.  There,  a  writ  of 
summons  in  debt  was  indorsed  for  a  sum  under  201. :  in  the  declaration  [310]  the 
sum  claimed  was  above  201.  :  judgment  was  signed  by  default,  and  a  ca.  sa.  issued  : 
the  sum  inserted  in  the  judgment,  and  in  the  mandatory  pait  of  the  writ,  was  the 
sum  claimed  in  the  declaration,  but  the  writ  was  indorsed  to  levy  121.  only,  being  the 
amount  of  debt  and  costs:  and  it  was  held  that  this  wa.s  a  Ciuse  in  which  "the  sum 
recovered  "  did  not  exceed  201.,  within  the  meaning  of  the  7  ife  8  Vict.  c.  96,  a.  57  ; 
and   the  eouit  accordingly  set  aside  the  ca.  sa.,  and  ordered  the  defendant  to  be 

(n)  The  same  argument  would  apply,  and  with  equal  force,  if  the  defendant, 
having  been  taken  in  execution  for  a  larger  debt,  reduces  it  by  subsequent  payments 
to  a  sum  not  exceeding  201. 
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discharged  out  uf  custody.  So,  in  Blew  v.  Stnrmv,  1 1  Exeh.  440,  where  the  debt  was 
reduced  below  20l.  by  payment,  before  judgment  signed,  an  arrest  on  a  ca.  sa.  for  the 
entire  deljt  was  held  irregular.  [Willes,  J.  This  is  the  case  of  a  specially  indorsed 
■writ  under  the  27th  section  of  the  Common  Law  Procedure  Act,  1852.  Under  the 
old  practice,  the  course  was,  to  sign  judgment  for  the  amount  in  the  declaration  ;  but, 
under  ffiis  section,  the  plaintitt'  is  authorised,  in  default  of  the  defendant's  appearance, 
to  sign  judgment  "for  any  sum  not  exceeding  the  sum  indorsed  on  the  writ.''  The 
plaintifls  should  have  signed  judgment  only  for  the  amount  actually  due,  as  if  there 
had  l)een  a  plea  of  payments  puis  darrein  continuance.  Why  resort  to  cases  when 
you  have  the  express  words  of  s.  27  to  rely  on,  the  very  oltject  of  which  was  to  do 
away  with  the  technical  necessity  of  signing  judgment  for  the  whole  amount  claimed  !] 

Lush,  in  support  of  his  rule.  This  case  is  neithei-  within  the  letter  nor  the  spirit 
of  the  7  &  8  Vict.  c.  9(5,  s.  57.  The  question  is,  what  have  the  plaintift's  recovered 
by  means  of  the  action?  Suppose  the  defendant  were  sued  for  a  debt  of  10,0001., 
and,  after  action  brought,  paid  all  but  191.,  could  it  be  said  that  the  plaintiffs 
recovered  by  means  of  the  action  only  1 91.  ?  [Cresswell,  J.  Suppose  the  debt  reduced 
by  set-off  to  101.,  what  would  [311]  be  the  amount  recovered?]  101.  clearly.  But 
non  constat  that  the  set-olf  will  be  pleaded.  [Cresswell,  J.  Is  it  not  as  much  against 
the  policy  of  the  statute  that  the  defendant  should  be  arrested  for  a  large  sum  where 
there  is  a  set-off,  as  it  would  be  if  the  smaller  sum  had  been  the  only  transaction 
between  the  parties  ?  Crowder,  J.  A  man  who  does  not  owe  201.  is  not  to  be  deprived 
of  his  liberty.]  Here,  the  defendant  at  the  time  the  action  was  commenced  owed  the 
plaintitt's  341.  lis.  7d.,  and  that  sum  the  action  has  been  instrumental  in  recovering. 
In  Johnson  v.  Ilarrk,  the  action,  as  Crowder,  J.,  oliserves,  was  really  brought  to  recover 
161.  onl}'.  Some  light  is  thrown  upon  the  subject  ))}'  the  8  &  9  Vict  c.  127,  which 
makes  provision  for  the  recovery  of  debts  not  exceeding  201.  for  which  a  judgment 
has  been  obtained,  by  summoning  the  debtor  before  a  commissioner  of  l>ankruptcy,  or 
court  of  requests,  or  other  infei'ioi'  court  of  recoi-d.  And  it  is  also  worthy  of  remark 
that  the  first  county-court  act  was  passed  in  the  following  session.  In  Ji'alker  v.  Hewhtt, 
the  action  was  really  brought  to  recover  a  debt  of  21.  19s.  lO^d.  only.  Suppose  this 
had  not  been  the  case  of  a  specially  indorsed  writ,  and  a  declaration  had  been  delivered 
claiming  the  real  sum  due,  341.  lis.  7d.,  and  the  defendant  had  suffered  judgment  by 
default, — for  what  amount  would  the  plaintift's  have  signed  judgment?  Clearly  for 
the  whole  debt,  even  though  a  portion  of  it  had  been  paid  since  the  commencement 
of  the  action,  inasmuch  as  payment  could  not  be  given  in  evidence  unless  pleaded. 
[Willes,  J.  The  defendant  might  by  pleading  the  part  payment  to  the  fui-thei-  main- 
tenance of  the  action  have  prevented  the  plaintiff's  from  recovering  more  than  the 
balance  actually  due.  The  language  of  the  27th  section  of  the  15  &  16  Vict.  c.  76, 
was  deliberateU'  intended  to  prevent  the  plaintiff'  from  signing  judgment  for  more 
than  the  sum  actually  due.]  It  does  not  in  terms  say  that  judgment  shall  be  signed 
only  for  the  sum  actually  due,  but  "any  sum  not  exceed-[312]-ing  the  sum  indorsed 
on  the  writ."  There  can  be  no  difference  in  this  respect  between  the  special  indorse- 
ment and  the  old  course  of  practice.  Then,  if  this  is  mere  iiregularity, — as  was  held 
in  Bhio  V.  Steinau,  1 1  Exch.  440, — the  defendant  was  bound  to  come  promptly. 
[Crowder,  J.  Is  it  mere  iri'egularity  to  arrest  a  man  for  a  sum  for  which  the  statute 
says  he  shall  not  be  arrested  ?]  The  real  question  is,  whether  the  57th  .section  of  the 
7  &  S  Vict.  c.  96,  was  intended  to  apply  to  a  case  wher-e  the  action  has  actually  produced 
to  the  plaintiff'  a  sum  exceeding  201. 

Crowder,  J. (a).  I  am  of  opinion  that  this  rule  should  be  discharged.  This  is  an 
appeal  against  an  order  made  by  my  Brother  Cresswell  to  reduce  the  sum  for  which 
judgment  was  signed,  from  371.  19s.  7d.  to  121.  19s.  7d.,  and  to  discharge  the  defen- 
dant from  custody.  It  appears  that  the  action  was  originally  brought  to  recover 
341.  lis.  7d.,  that  the  writ  of  summons  was  specially  indorsed  under  the  27th  section 
of  the  15  &  16  V^ict.  c.  76,  that  no  appearance  was  entered,  and  that,  after  payments 
had  been  made  on  account  amounting  in  the  aggi'egate  to  251.,  judgment  was  signed 
for  the  whole  debt,  341.  1 1  s.  7d.  and  31.  Ss.  costs,  and  the  defendant  taken  on  a  ca.  sa. 
issued  for  the  entire  amount,  but  indorsed  with  a  direction  to  the  officer  to  take 
121.  19s.  7d.,  with  costs  of  levy,  &c.  It  appears  to  rae  that  the  order  was  properly 
made.     The  judgment  should  have  been  signed  only  for  the  sum  really  due,  the 

(a)  Cockburn,  C.  J.,  was  absent  on  account  of  indisposition. 
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object  of  the  27th  section  of  the  15  I'ir  Hi  Vict.  c.  76,  being  that  the  case  of  a  want  of 
appearance  should  be  dealt  with  in  the  same  way  as  if  under  the  old  practice  the 
defendant  had  appeared  and  pleaded.  The  proper  meaning  of  the  ■-'7th  section,  when 
fairly  construed  is,  that  final  judgment  may  be  signed  for  the  sum  really  due,  taking 
into  consideration  pay-[313]-nients  made.  If,  instead  of  filing  an  afhdavit  of  personal 
service  of  the  writ  of  summons,  a  judge's  order  had  been  obtained  for  leave  to  proceed 
(under  s.  17),  the  judgment  clearly  could  only  have  been  entered  for  the  sum  actually 
due.  That  being  so,  I  am  of  opinion,  that,  upon  the  libei'al  and  proper  construction 
of  the  57th  section  of  the  7  &  cS  Vict.  c.  96,  there  is  no  justification  for  the  taking  of 
a  defendant  in  execution  for  a  debt  not  exceeding  201.  The  oliject  of  the  legislature 
is  apparent  from  the  recital  "  that  it  is  expedient  to  limit  the  pi-esent  power  of  arrest 
upon  final  process  i "  and  the  enacting  words  are  large  enough  to  meet  such  a  case  as 
this.  The  judgment  ought  to  have  been  entered  up  for  121.  19s.  7d.  only  :  the  sum 
recovered  in  the  action,  therefore,  was  a  sum  not  exceeding  201.  within  the  meaning 
of  the  statute.  F'or  the.sc  reasons,  I  am  of  opinion  that  the  rule  to  rescind  my  Brother 
Cresswell's  order  must  be  discharged,  but  without  costs,  unless  the  defendant  will 
undertake  to  bring  no  action. 

WiLLES,  J.     I  am  entirely  of  the  same  opinion.     This  was  a  proceeding  by  a  writ 
specially  indorsed  undei'  the  25th  section  of  the  Common  Law  Procedure  Act,  1S52, 
where  judgment  has  been  signed  for  default  of  appeai'aiicc,  and  where  therefore  there 
could  be  no  plea.     The  true  con.struction  has,  I  think,  been  put  upon  the  statute  by 
my  Brother  Crowder.     It  has  been  contended  on  the  part  of  the  plaintifi's,  that,  under 
the   27th  .section,  they  might  at  their  election  sign   judgment  for  the   entire  sum 
mentioned  in  the  indorsement,  or  for  the  sum  as  reduced  by  pajMuents  in  the  mean 
time.     I  am  of  opinion  that  that  is  not  the  correct  construction  of  the  act.     Before 
the  passing  of  the  15  &  16  Vict,  c   76,  a  plaintiff  could  only  recover  in  respect  of  a 
cause  of  action  alleged  in  a  declaration  :  and,  where  payments  were  made  after  the 
commencement  of  the  action,  the  defendant  was  allowed  to  [314]  plead  them  to  the 
further  maintenance,  and  the  plaintiflF  could  only  have  had  judgment  for  the  balance 
remaining  due.     It  may  be  true,  that,  if  the  payments  had  not  been  pleaded,  the 
judgment  would  have  been  taken  and  execution  issued  for  the  whole  sum  claimed, 
the  hn-y  being  limited  by  the  direction  to  the  sheriff'  to  t;ike  the  true  amount  due. 
If  the  ipicstion  had  arisen  upon  that  course  of  proceeding,  possiblv  the  amendment 
here  made  would  not  have  been  justifiable,  and  might  have  afi'ected  the  operation  of 
the  oTlh  section  of  the  7  it  8  Vict.  c.  96, — though,  as  at  present  advised,  I  am  of 
opinion  that  it  would  not,  because  the  sum  wdiicii  that  section  deals  with,  is,  the  sum 
which  the  plaintill' claims  and  the  sum  for  which  the  action  is  brought  and  the  judg- 
ment obtaincil.     M\'  impression  would  be,  that  the  question  whether  the  defendant 
pleaded  payments  or  not,  or  whether  the  plaintiff  was  bound  to  give  him  credit  for 
them,    would   be  altogether  immaterial.      I  do  not  expiess  any  formal  or  decided 
opinion  upon  that  point :  but  it  is  important  that  we  should  not  be  understood  as 
laying  down  that  the  defendant  would  not  in  that  case  be  entitled  to  be  dischaiged. 
But,  when  we  come  to  deal  with  the  27th  section,  the  case  is  stripped  of  all  technical 
ditticulties  arising  from   the  miles  of  pleading.      Under  that  section,  there  arc  no 
pleadings :  the  plaintiff,  having  indorsed  on  the  writ  of  summons  the  amount  he  seeks 
to  recover,  is  impowei'cd,  in  case  of  non-ai)peaiance  b}'  the  defendant,  to  sign  judgment 
"for  any  sum  not  exceeding  the  sum  indorsed  on  the  writ,"  witli  interest  and  costs. 
The  sum  so  indorsed  may  have  been  reduced  by  payment  ;  and  that  is  the  case  in 
which  it  was  necessary  to  give  the  plaintilf  the  option  of  signing  judgment  for  the 
gum  indorsed  or  for  any  less  sum,  so  as  to  represent  the  actual  amount  due  at  the 
time  the  judgment  is  signed.     It  is  absurd  to  suppose  that  the  statute!  intended  to 
give  an  option  to  be  exercised  at  the  mere  caprice  of  [315]  the  plaintiff    The  ])laintifl' 
ought  to  represent  the  court  as  pronouncing  judgment  in  his  faNour  only  for  the  sum 
which  is  realty  due  to  him.     The  28th   section   puts  the  matter  beyond  all  doubt, 
shewing  that  the  word  "may"  is  used  with  reference  to  the  amount  really  due:  it 
enacts,  that,  in  the  case  there  provided  for,  judgment  may  be  signed  "and  execution 
may  issue  for  an  amoiuit  not  exceeding  the  amount  indorsed  on  the  writ  of  sinnnions." 
If  the  argument  uiged  by  Mr.  Lush  is  correct,  the  word  "  may  "  in  that  section  should 
be  in  like  manner  construed  as  giving  the  plaintilfs  an  option  as  to  the  amount  for 
which  execution  shall  issue.    Upon  the  whole,  it  ap[)ears  to  me  tiiat  the  plaintilfs  wero 
bound,  in  signing  judgment  under  the  27th  section,  to  give  credit  for  the  intermediuto 
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payments  ;  and,  that  being  so,  that  the  sura  recovered  within  the  meaning  of  the  7  & 
8  Vict.  c.  96,  s.  57,  was,  the  sum  remaining  due  after  giving  credit  for  the  payments 
made  on  account  of  the  debt,  viz.  liM.  19s.  7d.  The  order,  therefore,  directing  the 
sum  for  which  the  judgment  was  signed  to  be  reduced  to  that  amount,  was  rightly 
made  ;  and,  the  judgment  being  so  reduced,  it  follows  that  the  defendant  was  entitled 
to  be  discharged.  The  defendant  will  be  entitled  also  to  the  costs  of  the  rule,  if  he 
will  undertiike  not  to  bi'ing,  or  proceed  with,  an  action  ;  otherwise,  the  rule  will  be 
discharged  without  costs. 

Cresswell,  .1.  When  this  matter  was  before  me  at  Chambers,  I  thought  it 
involved  a  question  of  considerable  doubt  and  difficulty,  and  but  for  the  circumstance 
of  the  defendant  being  in  prison,  I  .•jhould  have  referred  it  to  the  court.  The  difficulties, 
however,  which  I  entertained  have  been  very  much  cleared  away  by  the  discussion 
which  has  t;iken  place,  and  the  judgments  which  have  been  pronounced  by  my  two 
learned  Brothers. 

Eule  dischai'ged  accordingly. 


[316]     Baylis  f.  Le  Gros  and  Other.s.     April  28th,  1857. 

The  Common  Law  Procedure  Act,  185-t,  does  not  authorise  the  issuing  of  a  writ  of 
injunction  in  an  action  of  ejectment. 

This  was  an  action  of  ejectment  to  recover  possession  of  a  factory  and  premises  at 
Tottenham,  in  the  county  of  Middlesex.  The  writ  was  issued  on  the  12th  of  February, 
1855,  and  the  cause  came  on  for  trial  before  Jervis,  C.  J.,  at  the  sittings  at  West- 
minster after  Hilary  Term,  1856,  when  his  Lordship  suggested  that  a  case  should  be 
stated  for  the  opinion  of  the  court.  A  verdict  was  thereupon  taken  for  the  plaintiff, 
subject  to  such  special  case,  but  the  terms  thereof  were  never  agreed  on.  The  defen- 
dants having  in  the  meantime  removed  from  the  premises  certain  machinery,  and  being 
about  to  remove  more,  the  plaintiff,  on  the  1 3th  of  March  last,  obtained  a  judge's  order 
for  a  writ  of  injunction,  pursuant  to  the  8L'nd  section  of  the  17  &  18  Vict.  c.  125,  to 
restrain  them  from  so  doing.     The  writ  was  as  follows  : — 

"  Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  C^hieen,  defender  of  the  faith.  To  Charles  Le  Gros,  Philip  Le  Gros,  ^Villiam 
Thompson,  John  Bird,  and  .lames  Thompson,  of  Tottenham,  in  the  county  of  Middlesex, 
crape-manufacturers,  and  their  agents  and  servants,  and  each  of  them,  greeting : 
Whereas,  by  an  order  bearing  date  the  13th  day  of  March,  1857,  and  made  by  Sir 
John  Taylor  Coleridge,  knt.,  one  of  the  justices  of  the  court  of  Queen's  Bench  at 
Westminster,  in  a  certain  action  depending  in  our  court  of  Common  Pleas,  wherein 
James  Bavlis  was  plaintiff,  and  the  said  Chai'les  Le  Gros,  Philip  Le  Gros,  William 
Thompson,  John  Bird,  and  James  Thompson,  were  defendants,  it  was  ordered  that  a 
writ  of  injunction  issue  to  restrain  the  said  defendants  and  their  workmen,  servants, 
or  agents,  from  removing  the  machinery  and  other  effects  [317]  from  a  factory  and 
premises  at  Tottenham,  in  the  county  of  Middlesex,  in  the  occupation  of  the  defen- 
dants, and  from  selling  and  disposing  of  the  same  and  of  that  already  removed,  the 
said  action  in  which  the  said  order  was  made  Ijeing  an  action  brought  for  the  recovery 
in  ejectment  of  all  that  messuage,  tenement,  or  factory  for  the  manufacturing,  dyeing, 
and  finishing  of  crapes,  situate,  lying,  and  being  in  Love  Lane,  Church  Road,  in  the 
parish  of  Tottenham,  in  the  county  of  Middlesex,  with  all  outhouses,  buildings,  yards, 
and  other  appurtenances  to  the  same  belonging  :  We  therefore  do  sti'ictly  injoin  and 
command  you  the  said  Charles  Le  Gros,  Philip  Le  Gros,  William  Thompson,  John 
Bird,  and  James  Thompson,  and  your  agents  and  servants,  and  every  of  you,  under 
the  penalty  of  3000!.,  to  be  levied  upon  your  and  each  of  your  lands,  goods,  and 
chattels,  to  our  use,  that  you  and  every  of  you  do  from  henceforth  altogether  absolutely 
desist  from  removing  the  machinery  and  other  effects  from  a  factory  and  premises  at 
Tottenham,  in  the  county  of  Middlesex,  in  the  occupation  of  the  defendants,  and  from 
selling  and  disposing  of  the  same  and  of  that  already  removed,  until  our  said  court 
shall  make  order  to  the  contrary.     Witness,"  &c. 

On  the  16th  of  March,  a  summons  was  taken  out,  calling  upon  the  plaintiff  to 
shew  cause  why  the  order  of  the  13th,  and  the  writ  of  injunction  issued  in  pursuance 
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thereof,  and  the  copies  and  service  thereof,  should  not  be  set  aside,  with  costs.  This 
summons  came  on  to  be  heaid  before  Coleridge,  .1.,  on  the  19th  of  March,  when  that 
learned  judge  made  an  order  referring  the  order  of  the  Kith  to  this  court,  the  defen- 
dants to  give  securit}'  to  reinstate  as  before  removal  whatever  machinery  they  should 
remove  which  was  upon  the  premises  during  the  lifetime  of  the  ])laintifi"s  testator. 

C.  Pollock,  on  a  former  day  in  this  term,  ol)tained  a  [318]  rule  nisi  to  set  aside 
the  order  of  the  l.'ith  of  March,  and  the  writ  of  injunction  issued  in  pursuance  thereof, 
on  the  grounds, — first,  that  the  Common  Law  Procedure  Act,  lf<54,  did  not  authorise 
an  injunction  in  an  action  of  ejectment, — secondly,  that,  if  it  did,  it  could  only  be 
granted  in  those  cases  where  the  pluintifi'  has  claimed  a  writ  of  injunction  in  the  action 
itself, — thirdly,  that  the  order  was  obtained  ex  parte  and  upon  an  untrue  stiiteraent 
of  the  facts.  He  referred  to  Gitlim  v.  Si/mes,  15  C.  B.  302,  where  it  was  hekl  that 
the  rule  for  a  writ  of  injunction  to  restrain  a  defendant  from  infringing  a  patent, 
under  the  8L'nd  section  of  the  Common  Law  Procedure  Act,  18.54,  is  a  rule  to  shew 
cause  only  in  the  first  instance. 

Prentice  now  shewed  cause.  The  main  question  is,  whether  this  is  a  proceeding 
in  which  a  writ  of  injunction  can  be  granted.  The  79th  section  of  the  Common  Law 
Procedure  Act,  1iS.j4,  enacts,  that,  "in  all  cases  of  !)reach  of  contract  or  othei-  injury, 
where  the  party  injured  is  entitled  to  maintain  or  has  brought  an  action,  he  may,  in 
like  ease  and  manner  as  hereinbefore  [ss.  6G-77]  provided  with  respect  to  mandamus, 
claim  a  writ  of  injunction  against  the  repetition  or  continuance  of  such  breach  of 
contract,  or  other  injury,  or  the  committal  of  any  breach  of  contiact  or  injury  of  a 
like  kind,  arising  out  of  the  same  contract,  or  relating  to  the  same  property  or  right ; 
and  he  may  also  in  the  same  action  include  a  claim  for  damages,  or  other  redress." 
The  80th  section  enacts  that  "the  writ  of  summons  in  such  action  shall  be  in  the 
same  form  as  the  writ  of  summons  in  any  per.sonal  action,  but  on  every  such  writ  and 
copy  thereof  there  shall  be  indorsed  a  notice,  that,  in  default  of  appearance,  the 
plaintitt'  niay,  besides  proceeding  to  judgment  and  execution  for  damages  and  costs, 
apply  for  and  obtain  a  writ  of  injunction."  The  81st  section  enacts  [319]  that  "the 
proceedings  in  such  action  shall  be  the  same,  as  nearly  as  may  Ije,  and  suljject  to  the 
like  control,  as  the  proceedings  in  an  action  to  obtain  a  mandamus  under  the  provisions 
hereinbefore  contained  ;  and,  in  such  action,  judgment  may  be  given  that  the  writ  of 
injunction  do  or  do  not  issue,  as  justice  may  lequire  ;  and,  in  case  of  di.sobedience, 
such  writ  of  injunction  may  be  enforced  by  attachment  by  the  court,  or,  when  such 
courts  shall  not  be  sitting,  by  a  judge."  Then  comes  the  82nd  section,  which  enacts 
that  "it  shall  be  lawful  for  the  plaintiff,  at  any  time  after  the  commencement  of  the 
action,  and  whether  before  or  after  judgment,  to  apply  ex  parte  to  the  court  or  a  judge 
for  a  writ  of  injunction  to  restrain  the  defendant  in  such  action  from  the  repetition 
or  continuance  of  the  wrongful  act  or  breach  of  contract  complained  of,  or  the 
committal  of  any  breach  of  contract  or  injury  of  a  like  kind,  arising  out  of  the  same 
contract,  or  relating  to  the  same  propei'ty  or  right ;  and  such  writ  may  be  granted  or 
denied  by  the  court  or  judge  ui)on  such  terms,  as  to  the  duration  of  the  writ,  keeping 
an  acco\nit,  giving  security,  or  otherwise,  as  to  such  court  or  judge  shall  seem  rea.son- 
able  or  just ;  and,  in  case  of  disoljodience,  such  writ  may  be  enforced  by  attachment 
by  the  court,  or,  when  such  courts  shall  not  be  sitting,  by  a  judge  :  Provided  always 
that  any  order  for  a  writ  of  injunction  made  by  a  juilge,  or  any  writ  issued  by  virtue 
thereof,  may  be  discharged  oi'  varied  or  set  aside  by  the  court,  on  application  made 
thereto  by  any  party  di.s.satislicd  with  such  order."  It  will  be  contended  on  the  other 
sifle  that  these  provisions  do  not  a[(ply  to  ejectment,  the  interpretation  clause,  s.  99, 
declaring  that  the  word  "action  "  shall  be  miderstood  to  mean  any  pei'sonai  action, 
which  ejectment  is  not.  The  227th  section  of  the  Common  Law  Procedure  Act,  18.52, 
15  &  Hi  Vict.  c.  7(),  provides,  that,  in  the  constiucticju  of  that  act,  the  word  "action  " 
shall  bo  understood  to  mean  .my  personal  action  [320]  brought  by  writ  of  summons 
in  any  of  the  superior  courts:  and  in  Mcmtcr  v.  llosi'.,  I.'i  C.  H.  102,  it  was  held  tliat 
the  86th  section  of  that  act  applied  to  all  pleadings  in  the  superior  courts,  even  though 
the  action  were  commenced  in  an  inferior  court,  and  removed  by  certiorari  That 
case  does  not  seem  to  have  been  followed,  and  therefore  the  ipiestion  may  still  be 
considered  an  open  one.  [Willes,  .1.  There  is  no  provision  in  the  act  for  an  injunction 
until  an  injury  has  actually  commenced  and  an  action  has  been  l)rouglit  for  it.  There 
is  no  mode  of  preventing  an  appiolicndcd  injury.  The  rccoiMmcndations  of  the  com- 
missioners in   the   reports  \\\)in\  wliicli   Ihc  comnion  law  [)rocedure  acts  were  foinided 
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were  not  carried  out  in  this  respect  (a).]  In  the  clauses  as  to  man-[321]  damus, 
ss.  68-77,  replevin  and  ejectment  are  expressly  excepted.  As  to  interrogatories,  s.  51 
applies  to  ejettment  as  well  as  to  other  actions,  the  court  will  grant  a  writ  of 
injunction  to  restrain  waste  :  and,  although  the  [322]  order  and  the  writ  use  the  word 
"  eflfects,"  the  plaintiff  only  seeks  to  restrain  the  defendant  from  removing  the  fixtures. 
[Cockliurn,  C.  J.  The  appropriate  remedy  foi'  taking  away  fixtures  is  not  ejectment, 
but  trespass.  Willes,  J.  The  plaintitt'  might  recover  in  the  ejectment,  and  yet  the 
defendants  might  be  entitled  to  the  fixtures.]  Then,  this  rule  asks  for  the  costs  of 
the  application.  [Ciesswell,  J.  Costs  are  never  given  on  setting  aside  a  judge's 
order.] 

COCKBURN,  C.  J.  Upon  looking  at  the  79th  and  82nd  and  intervening  sections  of 
the  Common  Law  Procedure  Act,  1854,  I  am  of  opinion  that  they  do  not  apply  to 
ejectment,  in  which  this  remedy  is  only  sought  because  it  is  alleged  that  fixtures 
forming  part  of  the  freehold  ha\'e  been  taken  away  by  the  tenant.  The  remedy 
afforded  by  those  provisions  is  intended  "  to  restrain  the  defendant  in  the  action  from 

(a)  The  suggestions  here  referred  to  are  found  at  pp.  74  and  75  of  the  third  report, 
made  in  1831,  and  in  the  second  report  made  in  1853,  p.  44. 

In  the  former,  the  commissioners  make  the  following  recommendations  : — "  That, 
in  all  cases  of  injury  or  breach  of  contract,  or  thieatened  injury  or  breach  of  contract, 
for  which  an  action  at  law  for  damages  may  be  maintained  (whether  such  action  shall 
have  been  commenced  or  not),  application  shall,  upon  proper  affidavit,  be  allowed  to 
be  made  by  way  of  motion  in  any  of  the  courts  of  common  law  at  \\'estminster,  or  in 
vacation  time  to  a  judge  at  Chambers,  for  a  writ  of  prohibition  ;  and  that,  if  the  court 
or  judge  shall  be  satisfied  that  the  case  is  such  that  the  recovery  of  damages  would 
be  an  inadequate  remedy,  or  that  the  amount  of  damages  could  not  be  precisely  or 
conveniently  ascertained,  a  rule  or  order  shall  be  made  for  issuing  a  writ  of  prohibition 
forthwith,  directed  to  the  proper  party  or  parties,  prohibiting  him  or  them  from  the 
commission  or  further  commission  of  the  acts  which  are  the  subject  of  complaint : 

"  That  such  party  or  parties,  upon  proper'  notice  to  the  opposite  part}',  shall  be  at 
liberty  to  move  the  court  or  judge  to  quash  the  writ  of  prohibitions  so  issued  ;  and 
that,  after  both  parties  have  been  heard  upon  such  motion,  it  shall  be  at  the  discretion 
of  the  court  or  judge,  under  the  circumstances  of  the  case,  either  to  quash  or  support 
the  writ,  or  to  make  such  new  rule  or  order,  by  way  of  qualification  or  exception  of 
the  prohibition  first  gi'anted,  as  may  seem  fit ;  and,  where  it  shall  appear  expedient, 
to  direct  that  a  proper  action  of  trespass,  trespass  on  the  case,  covenant,  or  other  form 
of  action  (according  to  the  natui'e  of  the  case)  be  brought,  or  (when  found  more 
convenient)  that  an  issue  be  tried  foi-  the  further  investigation  of  the  matter  in 
dispute,  and  to  make  any  order  as  to  the  costs  of  the  motion  or  proceedings  aforesaid 
as  may  be  just  or  reasonable ;  and,  when  the  result  of  any  proceeding  or  action 
brought  either  by  the  direction  of  the  court  or  otherwise,  for  determination  of  the 
matter  in  dispute  shall  appear,  the  party  or  parties  against  whom  a  prohibition  shall 
have  been  obtained  shall  lie  at  lilierty  to  apply  to  the  court  for  an  order  that  it  be 
dissolved :  and 

"That,  instead  of  granting  the  prohibition  in  the  first  instance,  the  court  may  at 
its  discretion  grant  a  rule  to  shew  cause  only  why  a  writ  of  prohibition  should  not 
issue." 

After  citing  these  remarks,  the  repart  of  1853  proceeds  as  follows  : — 

''  We  concur  in  the  principle  of  the  above  remarks  (though  somewhat  modified  by 
recent  changes  in  the  law)  and  of  the  suggestions  founded  upon  them.  It  has  been 
acted  upon  by  the  legislature  so  far  as  to  confer  the  power  of  injunction  upon  the 
common  law  courts  in  the  Patent  Law  Amendment  Act,  1852,  15  &  16  Vict.  c.  83, 
s.  42,  and  so  far  as  to  confer  the  power  of  granting  prohibitions  to  judges  at  Chambers, 
in  the  County-Court  Amendment  Act,  13  &  14  Vict.  c.  61,  s.  22.  AVe,  however, 
propose  that  the  party  injured  shall  be  entitled  to  maintain  an  action  in  the  ordinary 
foi'm,  save  that  in  the  declaration  he  may  claim  the  prohibition  of  a  wrongful  act 
commenced  or  threatened,  either  separately  or  together  with  damages  for  the  injury 
which  he  has  actually  sustained,  and  that  the  application  for  a  prohiliitory  writ  may 
be  made  at  any  stage  of  the  cause,  either  before  or  after  judgment,  and  granted  or 
denied  upon  such  terms  as  to  keeping  an  account,  giving  securit}',  or  otherwise,  as 
may  be  thought  just  by  the  court  or  judge." 
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the  repetition  or  coiitinuuiiec  of  the  wrongful  act  or  breacli  of  contract  complained  of, 
or  the  committal  of  any  breach  of  contract  or  injury  of  a  like  kind,  arising  out  of  the 
same  contract,  or  relating  to  the  same  property  or  right."  That  cannot  apply  to 
ejectment,  which  is  an  action  not  for  an  injury  in  taking  away  goods,  but  simply  to 
recover  the  possession  of  the  pieniises. 

Ckesswell,  J.  Without  referring  to  the  variatice  between  the  recommendation 
of  the  commissioners  in  their  reports  and  the  act  which  was  founded  thereon,  but 
looking  at  the  act  of  parliament  alone,  I  think  it  is  perfectly  clear  that  the  S2nd 
section  does  not  apply  to  ejectment. 

Crowdek,  J.  I  am  of  opinion  that  the  whole  language  of  the  82nd  section, 
without  referring  to  the  interpretation  clause,  shews  that  it  was  not  meant  to  apply 
to  actions  of  ejectment:  and  the  interpret;ition  clause  [323]  shews  that  "action"  is 
limited  to  personal  actions.  The  reference  to  the  report  of  the  commissioners  still 
further  strengthens  the  argument :  for,  it  is  plain  that  the  legislature  did  not  intend 
to  carry  out  the  recommendation  of  the  comrais.sioners  to  its  fullest  extent.  The  rule 
must,  therefore,  be  discharged. 

WiLLES,  J.  I  also  am  of  opinion,  taking  all  the  clauses  of  the  act  which  are 
applicable  to  the  subject  together,  that  the  legislature  did  not  intend  to  confer  upon 
the  common  law  courts  power  to  grant  injunctions  where  no  action  had  been  brought. 
The  recommendation  of  the  commissioners  in  the  leport  of  18.5.3  merely  followed  those 
contained  in  the  third  report  of  the  former  commissioners,  made  in  18.31.  That 
reconnnendation,  if  carried  out,  would  have  given  power  to  the  common  law  courts  to 
issue  an  injunction  ex  parte,  leaving  the  other  jiarty  to  move  to  dissolve  it,  or  that  an 
action  or  an  issue  should  be  directed  to  tiy  the  question.  But,  when  the  various 
clauses  of  the  act  of  parliament  are  looked  at,  it  would  seem  that  the  legislature  did 
not  think  fit  to  invest  the  common  law  judges  with  that  extensive  power,  but  only  to 
enable  them  to  grant  injunctions  in  certain  cases  after  action  brought,  "  to  restrain  the 
defendant  from  the  repetition  or  continuance  of  the  wrongful  act  or  breach  of  contract 
complained  of,  or  the  committal  of  anj'  breach  of  contract  or  injurj'  of  a  like  kind, 
arising  out  of  the  same  contract,  or  rel.iting  to  the  same  property  or  right."  That  at 
once  shews  that  the  injunction  in  the  common  law  court  can  only  be  granted  where 
an  action  has  been  bi'ought  in  respect  of  a  breach  of  contract, — that  it  is  merely 
ancillary  to  an  action  brought  complaining  of  an  injury  oi-  breach  of  contract.  Now, 
ejectment  is  not  an  action  in  which  the  plaintiff  complains  of  a  breach  of  contract  or 
injury  of  a  like  kind,  but  is  simply  a  procccdir)g  to  put  the  plaintifi'  in  possession  of 
the  land.  One  [324]  might  readily  conceive  a  case  where  the  plaintiff  might  be 
entitlefl  to  the  possession  of  the  land,  and  not  to  the  fixtures.  In  every  point  of  view, 
therefore,  I  am  of  opinion  that  the  clauses  in  question  were  not  intended  to  apply  to 
cases  of  this  sort.  The  order  of  my  Brother  Coleridge  will,  therefore,  be  rescinded, 
but  not  with  costs,  which  will  be  costs  in  the  cause. 

Rule  absolute  accordingly. 

SiMOND  V.  Braddon.     May  8th,  1857. 

[S.  C.  2fi  L.  J.  C.  P.  198  ;  3  Jur.  N.  S.  719  ;  5  W.  R.  594.] 

A.  agreed  to  sell  to  B.  "a  cargo  of  Arracan  rice  pei- '  Severn,'  now  on  her  way  to  Akyab, 
via  Australia  ;  the  cargo  to  consist  of  fair  average  Xicranzi  rice,  the  price  of  which 
is  to  be  lis.  6(1.  per  cwt.,  with  a  fair  allowance  for  Larong  or  any  other  inferior 
description  of  rice  (if  any) ;  but  the  .seller  engages  to  deliver  what  is  shi])pcd  on  his 
account  and  in  conforinity  with  his  invoice.  The  buyer  to  have  the  oi)ti()n,  agree- 
ably with  the  tei'uis  of  the  charterparty,  of  discharging  the  rice  at  any  good  and 
safe  port  in  the  United  Kingdom,  or  on  the  continent  between  Havre  and  Ham- 
bin-gh,  both  inclusive.  This  contract  to  be  void  provided  the  above  vessel  makes 
the  internu'diate  voyage  between  Akyab  and  Calcutta  agreeably  with  the  conditions 
of  the  charlcr])arty.  rayment  to  be  made  in  cash  on  the  arrival  of  the  vessel  at 
port  of  call,  in  full,  less  freight,  at  invf)ii-e  net  weights,  it'c,  on  handing  the  liuycr 
bills  of  lading  and  charteiparty,  with  the  policies  of  insurance,  indorsed  to  bu^'er, 
for  full  value,  which  are  to  be  effected  in  l.ondon,  with  particular  average  in  the 
usual  way,  fro(^  under  ,3  per  cent.  Should  the  vessel  be  lost,  this  contract  to  be 
null  and  void  :  ' — Held,  a  warranty  on  the  pait  iif  A.  U>  deliver  a  c^irgo  consisting 
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of  "fair  average  Nicranzi  rice,"  provided  neither  of  the  events  occurred  in  which 
the  contract  was  to  be  void. 

This  was  an  action  for  a  breach  of  warranty  on  a  sale  of  a  cargo  of  rice. 

The  tir.-it  count  of  the  declaration  stated  that  the  plaintiff  bought  from  the  defen- 
dant, and  the  defendant  sold  to  the  plaintiff',  a  cargo  of  .^rracan  rice  by  the  ship 
"Severn,"  then  on  her  way  to  Akyab,  \'ia  Australia,  upon  certain  terms  then  agreed 
on  between  the  plaintiff'  and  the  defendant ;  that  is  to  say,  that  the  said  cargo  was  to 
consist  of  fair  average  Nicranzi  lice,  the  price  of  which  was  to  be  lis.  6d.  per  cwt., 
with  a  fair  allowance  for  Larong  or  any  other  inferior  description  of  rice  (if  any) ;  but 
the  defendant  engaged  to  deliver  what  was  shipped  on  his  account  and  in  conformity 
with  his  in\oice.  The  [325]  plaintiff'  to  have  the  option,  agreeably  with  the  terms  of 
the  charter-party,  of  discharging  the  rice  at  any  good  and  safe  port  in  the  United 
Kingdom,  or  on  the  continent  between  Havre  and  Hamburgh,  both  inclusive.  The 
contract  was  to  be  void,  provided  the  said  vessel  should  make  the  intermediate  voyage 
between  Akyab  and  Calcutta  agreeably  with  the  conditions  of  the  chaiterparty. 
Payment  to  be  made  in  cash  on  ai-rival  of  the  vessel  at  the  |  oi't  of  call,  in  full,  less 
freight,  at  invoice  net  weight,  taken  at  eighty-six  baskets  to  the  ton  (English), 
allowing  four  per  cent,  to  cover  loss  in  weight  on  the  voyage,  on  handing  the  plaintiff" 
bill  of  lading  and  charterjxarty,  with  the  policies  of  insurance,  indorsed  to  the  plaintiff', 
for  full  value,  which  were  to  be  effected  in  London,  with  particular  average  in  the 
usual  wa}',  free  under  three  per  cent.  Should  the  vessel  l^e  lost,  the  said  contract  to 
be  null  and  void  :  Averment  that  the  said  vessel  did  not  make  the  aforesaid  inter- 
mediate \oyage,  and  was  not  lost,  but  afterwards  arrived  at  her  port  of  call,  to  wit, 
at  Falmouth,  and  thence  sailed  and  proceeded  to  her  port  of  delivery,  to  wit,  to 
Amsterdam,  and  there  deli\ered  her  said  cargo  of  rice  according  to  the  directions  of 
the  plaintiff';  and  the  plaintiff'  paid  defendant  foi'  the  said  rice  at  the  rate  of  lis.  (id. 
per  cwt.,  less  freight,  at  the  invoice  net  weights,  with  the  allowance  of  4  per  cent,  as 
afoi'esaid  :  That  all  things  had  happened  and  had  by  the  plaintiff'  been  observed  and 
performed  which  were  necessary  to  entitle  him  to  have  the  aforesaid  terms  observed  and 
performed  in  all  respects  by  the  defendant,  yet  that  the  .said  terms  were  not  observed 
or  performed  by  the  defendant,  in  this,  that,  although  the  said  cargo  consisted  of 
Nicranzi  rice,  yet  the  said  rice  wa.s  not  fair  a\'erage  Nicranzi  rice,  whereby  not  only 
was  the  said  rice  of  less  value  to  the  plaintiff',  but  also  by  means  of  the  premises  the 
plaintiff  had  lost  the  profits  which  he  would  have  made  by  a  re-sale  of  the  said  cargo 
of  rice  to  [326]  Messis.  E.  Bekh  &  Co.,  to  whom  he,  the  plaintiff',  relying  on  the 
observance  of  the  aforesaid  terms  by  the  defendant,  re-sold  the  said  cargo  of  rice  on 
the  said  terms  on  which  the  plaintiff'  had  purchased  the  same  from  the  defendant  as 
aforesaid  ;  and  the  plaintiff'  had  also  incurred  great  expense  in  and  about  ascertaining 
the  quality  of  the  said  rice,  and  in  and  about  the  warehousing  thereof. 

The  declaration  also  contained  counts  for  motiey  received  by  the  defendant  to  the 
use  of  the  plaintiff',  and  for  money  found  to  be  due  from  the  defendant  to  the  plaintiff' 
on  accounts  stated  between  them:  and  the  plaintiff' claimed  1.5001. 

The  defendant  pleaded,  to  the  first  count, — first,  that  he  did  not  promise  or  agree 
as  alleged, — secondly,  that  the  said  Nicranzi  rice  was  fair  average  Nicranzi  rice ;  and, 
to  the  residue  of  the  declaration,  never  indebted.     Issue  thereon. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term.  The  facts  which  appeared  in  evidence  were  as  follows : — The 
plaintiff'  was  the  surviving  partner  in  the  firm  of  Cuylits,  Simond,  &  Co.,  merchants, 
in  Loudon,  and  the  defendant  also  a  merchant  in  London,  carrying  on  a  considerable 
trade  as  an  importer  of  rice. 

On  the  10th  of  October,  1S.34,  the  plaintitfs  house,  through  one  Meiigens,  their 
broker,  agreed  with  the  defendant  through  his  Ijrokers,  Messrs.  Macnaughtan  &  Pariy, 
for  the  purchase  of  a  cargo  of  rice  intended  to  be  shipped  at  Akyal)  by  a  vessel  called 
the  "  Severn,"  which  vessel  the  defendant  had  chartered,  and  which  was  then  on  her 
way  out  to  Akyab,  via  Australia.  The  tei'ms  having  been  arranged  verbally,  the 
defendant's  brokers  prepared  bought  and  sold  notes  in  the  usual  way,  delivering  to 
the  plaintiff's  broker  a  copy  of  the  former,  which  was  in  the  following  terms : — 

[327]  "London,  October  10th,  18.o4. 
"  Bought  for  account  of  Messrs.  Cuylits  &  Simonds,  per  J.  P.  Meugens,  of  our 
principal,  AV.  C.  Braddon,  Esq.,  this  day,  the  following  cargo  of  Arracan  rice  per 
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'Severn,'  CapUiiii  Pryiiii,  now  on  her  way  to  Akj'ab,  via  Australia.  The  cargo  to 
consist  of  fair  average  Nicranzi  rice,  the  price  of  which  is  to  be  lis.  6d.  per  cwt.,  with 
a  fair  allowance  for  Larong,  or  any  other  inferior  description  of  rice  (if  any) ;  lint  the 
seller  engages  to  deliver  (a)  what  is  shipped  on  his  account  and  in  conformity  with  his 
invoice.  The  buj-ers  to  have  the  option,  agreeably  with  the  terms  of  the  charterparty, 
of  discharging  the  nee  at  any  good  and  safe  port  in  the  United  Kingdom  or  on  the 
continent  between  Havre  and  Ilaniliurgh,  both  inclusive.  This  contract  to  be  void, 
provifled  the  above  vessel  makes  the  intermediate  voyage  between  Akyab  and  Calcuttii, 
agreeably  with  the  conditions  of  the  charterpaity.  Payment  to  be  made  in  cash,  on 
arrival  of  the  vessel  at  port  of  call,  in  full,  less  freight,  at  invoice  net  weight,  taken  at 
86  biiskets  to  the  ton  (English),  allowing  4  per  cent,  to  cover  loss  in  weight  on  the 
voyage,  on  handing  the  buyers  bills  of  lading  and  charterparty,  with  the  policies  of 
insurance  indorsed  to  buj^ers,  for  full  value,  which  are  to  be  eflected  in  London,  with 
particular  average,  in  the  usual  way,  free  under  .3  per  cent. 

"  Should  the  vessel  be  lost,  this  contract  to  be  null  and  void. 

"Brokerage,  i  per  cent.  (Signed         " Macnaugiitan  &  P.\krv." 


The  "  Se\ern  "  arrived  at  Akyab  in  Januar}-,  IS.5.5,  and  the  defendant's  correspon- 
dents there  shipped  for  him  6000  l)ags  described  in  the  invoice  as  "old  Nicranzi  [328] 
rice."  On  her  arrival  at  Falmouth,  in  June,  185.5,  Messrs.  Macnaughtan  &  Parry 
delivered  to  the  plaintiff  an  invoice,  describing  the  cargo  as  6000  bags  old  Nicranzi 
rice  of  the  net  weight  of  434  tons,  8  cwt.  0  qrs.  25  lbs.  at  lis.  6d. 
Less  freight  41.  5s.  per  ton  ....  £1,846  5 
Two  months'  discount  at  5  per  cent.  .  .  .  15     7 


.     £4,995  14 

0 

8 

1  830  17 

6 

£3,164  17 
24  19 

2 

7 

£3,189  16 

9 

Brokerage,  A  per  cent. 


The  plaintiH' immediately  handed  over  to  Messrs.  Macnaughtan  &  Parry  a  cheque 
for  the  amount  of  this  invoice,  in  exchange  foi'  the  Itill  of  lading,  policies  of  insurance, 
and  the  original  invoice  sent  to  the  defendant  ))y  his  correspondents  at  Calcutta. 

The  "Severn  "  having  l)eeii  sent  to  Amsterdam,  it  was  found,  when  the  cargo  was 
unloaded,  that  the  rice  was  considerably  below  the  fair  average  of  Nicranzi  rice,  an 
unusual  quantity  of  "paddy,"  or  rice  in  the  husk,  being  mixed  with  it,  though  it  did 
not  appear  that  it  contained  any  Larong  or  other  inferior  description  of  rice. 
Immediately  on  discovering  that  the  rice  did  not  answer  the  description  in  the  con- 
tract, the  plaintifl'  gave  the  defendant  notice  of  that  fact,  and  that  he  should  hold  him 
responsible  for  the  ditlerence. 

(Jn  the  part  of  the  i)laintiff,  it  was  contended  that  the  defendant  bound  himself  by 
his  contract  to  deliver  a  cargo  which  should  consist  of  "  fair  average  Nicranzi  rice," 
and  theiefore  that  h(^  was  entitled  to  recover  the  flifference  between  the  price  paid 
undci-  the  contract  and  the  value  of  the  rice  actually  deli\ercd. 

[329]  For  the  defendant,  oti  the  otiier  hand,  it  was  insisted  that  the  only  warranty 
contained  in  the  conti-act  was,  to  delivei-  what  should  be  shi])])cd  on  his  account  and 
in  conformity  with  his  invoice ;  and  that  the  sti])ulation  that  the  cargo  should  consist 
of  fair  average  Nicranzi  rice  was  a  condition,  and  not  a  warranty. 

In  answer  to  a  ((uestion  put  to  them  by  his  Lordship,  the  jury  said  that  the  rice 
delivered  was  not  fair  average  Nicranzi  rice  ;  and  a  verdict  was  thereupon  taken  for 
the  plaintitl', — the  amount  of  damages  to  be  referred,— and  leave  being  reserved  to  the 
defendant  to  move  to  enter  the  verdict  for  him,  if  the  court  should  be  of  opinion  that 
the  contract  did  not  contiun  the  warranty  cotit(!nded  for;  and  it  was  agreed  that  the 
declaration  should,  if  neces.sary,  be  amended  by  alleging,  that,  although  the  .said  cargo 
consisted  of  Nicranzi  rice,  yet  it  was  not  fair  average  Nicranzi  rice,  and  the  defendant 


(a)  111  the  sold  note  the  word  "only"  was  introduc  ed  here  after  the  contract  was 

sijrned. 
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did  not  make  a  fair  allowance  for  its  inferior  (jualily,  l:)ut  neglected  and  refused 
so  to  do. 

Montague  Smith,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be  entered  for  the  defendant  on  the  first  issue, 
or  why  the  judgment  should  not  be  arrested,  on  the  ground, — first,  that  there  was  no 
warranty  that  the  caigo  to  lie  shipped  should  he  fair  average  Xicranzi  rice, — secondly, 
that  the  contract  alleged  did  not  support  the  breach. 

Byles,  Serjt.,  and  Unthank,  shewed  cause.  That  which  the  plaintiff  complains  of 
is,  that  the  defendant  has  failed  in  the  performance  of  his  contract  in  two  respects, 
inasmuch  as  he  has  not  deli\-ered  rice  of  the  quality  contracted  for,  nor  the  quantity 
he  engaged  to  deliver.  The  cargo  was  to  consist  of  "  fair  average  Nicranzi  rice,"  the 
price  of  which  was  to  be  1  Is.  6d.  per  [330]  cwt.  The  contract  then  goes  on  to  provide 
what  shall  he  done  if  any  of  the  rice  should  turn  out  to  be  of  an  inferior  description, — 
not  an  infeiior  quality  of  Xicranzi  rice.  The  declaration  is  drawn  upon  the  hypothesis 
that  "  description  "  here  means  "  sort."  A  fair  allowance  is  to  be  made  for  Larong  or 
any  other  inferior  description  of  rice,  if  any.  Larong  is  a  description  of  Arracan  rice 
veiy  inferior  in  quality  to  Xicranzi ;  so  also  is  Latouri.  If  the  cargo  should  contain 
a  mixture  of  these,  an  allowance  was  to  be  made.  If,  however,  "  description  "  is  to 
be  read  "quality,"  then  the  plaintiff  would  be  entitled  to  recover  in  respect  of  the 
inferiority  of  quality ;  and  the  declaration  may  be  amended,  as  arranged  at  the  trial. 
The  vessel  having  arrived  at  Falmouth,  and  the  plaintiff  ha\'iug  paid  for  the  cargo 
without  having  had  an  opportunity  of  inspecting  it,  he  is  clearly  entitled  to  recover 
under  the  special  count  the  fair  allowance  stipulated  for,  as  well  as  the  sum  paid  in 
e.\'ce.ss  for  the  deficient  quantitj'.  The  breach  assigned  in  the  first  count,  is  that, 
although  the  cargo  consisted  of  Xicranzi  rice,  yet  the  said  rice  was  not  "  fair  average 
Xicranzi  rice."  The  first  question,  therefore,  will  be,  whether  the  contract  contains 
a  warranty  that  the  cargo  shall  consist  of  rice  of  that  description.  If  the  words  of 
the  contract  had  been,  "  the  cargo  to  consist  of  fair  average  Xicranzi  rice,"  without 
more,  it  would  unquestionablj-  have  amounted  to  a  warranty :  Hutchinson  v.  Booker, 
5  M.  &  W.  53-5;  AUan  v.  Lake,  18  Q.  B.  560.  In  this  latter  case,  the  defendant,  by 
his  agent,  sold  the  plaintiffs  a  parcel  of  turnip-seed,  and  gave  the  following  sold-note  : 
"  Mr.  T.  C.  R.  (the  defendant's  agent)  sold  to  Messrs.  B.  A;  Co.  (the  plaintiffs),  for 
Mr.  C.  L.  (the  defendant),  14  qrs.  Skirving's  Swedes,  at  17s.  per  bushel : "  and  it  was 
held  that  the  jury  were  properly  directed  that  the  description  of  the  seed  in  the  .sold- 
note  amounted  to  a  warranty  that  it  was  Skirving's  Swedes.  Upon  a  motion  for  a 
new  trial,  Erie,  [331]  J.,  said  :  "The  statement  that  the  seeds  were  Skirving's  Swedes 
was,  in  one  sense,  mere  matter  of  description  :  but  it  was  a  description  of  a  known 
article  of  commerce  ;  and  the  defendant  was  not  at  liberty  to  substitute  another  sort 
of  turnip-seed  which  did  not  answer  that  description.  He  could  not  vary  from  that 
contract  as  regarded  the  seeds  being  Skirving's,  any  more  than  he  could  with  regard 
to  their  being  Swedes."  [Cockburn,  C.  J.  Either  the  stipulation  as  to  allowance  for 
inferior  descriptions  of  rice  includes  Xicranzi,  or  upon  the  finding  of  the  jury  the 
defendant  has  failed  to  perform  his  contract.]  The  plain  and  obvious  constmction  of 
the  contract  is,  that  the  buyer  is  to  have  a  fair  average  Xicranzi  rice,  or  an  allowance 
for  rice  of  inferior  de.scription.  Assuming  that  "description"  is  to  be  taken  as 
synonvmous  with  "quality,"  the  declaration  may  be  amended,  as  suggested  at  the 
trial.  The  clause  which  will  be  relied  on  by  the  other  side, — "but  the  seller  engages 
to  deliver  w  hat  is  shipped  on  his  account,  and  in  conformity  with  his  invoice," — was 
evidently  put  in  to  meet  such  a  conti'0\"ersv  as  that  which  took  place  in  Fernede  v. 
Weber,  1  Hurlst.  &  Xorm.  311, — to  prevent  either  paity  taking  advantage  of  a  rise  or 
fall  in  the  market.  In  that  ease,  the  plaintiff  and  defendant,  by  their  agent,  con- 
tracted as  follows  : — "  Sold  for  W.  to  V.  the  cargo  of  -100  tons  (provided  the  same  be 
shipped  for  seller's  account),  more  or  less,  Arracan  Xicranzi  rice,  of  the  average 
quality  of  the  crop  as  shipped  to  Europe,  per  British  vessel  'Minna'  sailed  last 
Septemlier  from  Antwerp  in  ballast,  direct  to  Akyab,  to  proceed  from  thence  to  a 
port  in  the  Channel  for  orders,  at  1  Is.  6d.  per  cwt.  for  Xicranzi,  or  at  lis.  for  Larong ; 
the  latter  quantity  not  to  exceed  .50  tons,  or  else  at  the  option  of  buyers  to  leject  any 
excess  :  to  be  taken  at  invoice  weight,  &c.,  and  to  be  paid  for  by  cash  on  arrival  of 
the  vessel  at  the  port  of  call,  on  deliver}'  of  the  bills  of  lading,  charterparty,  and  policy 
of  insurance  :  insur-[332]-ance  effected  in  London  or  Holland,  upon  usual  London 
terms  (with  particular  average),  to  the  full  amount  of  invoice.     The  vessel  loaded 
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285  tons  of  Larong,  and  150  tuns  of  Latoiiri :  and  it  was  hold, — first,  that  the  con- 
tract did  not  contain  a  warranty  that  the  rice  should  consist  of  Arracan  Nicranzi  rice, 
but  that  the  contract  was  conditional  upon  a  cargo  of  Arracan  Nicranzi  rice  being 
shipped  on  the  seller's  account, — secondlj',  that  the  buyers  were  not  entitled  to  the 
delivery  either  of  the  whole  cai-go  or  of  the  Larong,  Vjecausc  the  contract  was  for  an 
entire  cargo  which  would  substantially  satisfy  the  description  of  Arracan  Nicranzi 
lice.  At  all  events,  the  plaintiff  is,  upon  the  authority  of  Deraux  v.  (JonoUy,  8  C.  B. 
640,  entitled  to  recover  as  money  had  and  received  the  excess  paid  in  respect  of  the 
"  paddy,"  which  the  evidence  shewed  to  have  been  more  than  double  the  usual 
proportion  found  in  these  cargoes. 

M.  Smith,  (j.  C,  and  Tonilinson,  in  support  of  the  rule.  This  contiuct,  it  is 
submitted,  contains  no  warranty  as  suggested.  In  the  older  ca.ses,  it  was  doubted 
whether  any  woi'ds  of  description  could  amount  to  a  warrant}'.  In  t'handdor  v. 
Lopu-s,  Cro.  Jac.  2, — the  notes  to  which  in  1  Smith's  Leading  Cases  (4th  edit),  140, 
give  the  history  of  the  law  upon  this  subject, — the  inclination  of  the  court  was  that 
it  did  not.  By  the  course  of  modern  decisions,  however,  it  seems,  that,  in  the  case  of 
the  sale  of  an  existing  chattel  b}'  a  particular  description,  the  vendor  warrants  that  it 
is  of  the  kind  described.  That  is  exactly  the  case  of  Allan  v.  Ijike,  18  Q.  B.  560. 
Contracts  for  chattels  to  be  manufactured  for  a  particular  purpose  belong  to  a  totally 
different  class.  Where  the  article  is  to  be  made  or  procuied,  it  is  open  to  conjecture 
whether  it  will  or  will  not  answer  the  purpose  intended.  Here,  the  contract  is  for  an 
article  of  commerce  of  ver}'  recent  introduction,  and  subject  to  much  fluctuation  of 
price  and  [333]  quality.  The  true  construction  of  the  contract  is,  that  the  seller  shall 
deliver  only  what  was  shipped,  and  in  conformity  with  his  invoice  ;  and,  if  what  was 
.shipped  was  Arracan  Nicranzi  rice,  it  was  to  consist  of  fair  average  quality,  and  be  at 
a  given  price.  It  was  manifestly  uncertain  when  the  ship  would  arrive  at  Akyab,  or 
what  sort  of  cargo  she  would  bring.  If  she  arrived  there  before  the  season  for  the 
new  rice  to  come  down  to  the  port  of  shipment,  she  must  necessaiilj'  take  on  board 
old,  which  of  course  would  be  below  the  average  quality.  All  that  the  defendant 
binds  himself  to  do  is,  to  deliver  the  cargo  that  is  shipped  for  him  ;  and  no  engage- 
ment can  be  inferred  other  than  that  express  engagement.  In  Hudd  v.  Fairmancr, 
8  Bingh.  48,  1  M.  A:  Scott,  74,  in  an  action  for  a  breach  of  warranty  on  the  sale  of  a 
horse,  the  purchaser  produced  the  following  receipt,  signed  by  the  seller, — "Received 
of  A.  B.  (the  purchaser)  101.  for  a  gray  four-year-old  colt,  warranted  sound  in  every 
respect:"  and  it  was  held,  that,  in  the  absence  of  fraud,  the  warranty  was  rcstiicted 
to  the  soundness  of  the  animal,  the  age  being  mere  matter  of  representation  or 
description.  So,  here,  there  being  an  express  warranty  to  deliver  what  was  shipped 
on  the  seller's  account,  and  in  conformity  with  his  invoice,  a  warranty  that  the  rice 
shipped  should  be  of  a  particular  quality  cannot  also  be  inferred.  [Cockburn,  C.  J. 
Suppose  a  cargo  of  Larong  came,  could  the  buyer  exercise  the  option  of  taking  it, 
subject  to  an  allowance?]  The  seller  would  be  bound  to  offer  it,  but  the  buyer  might 
reject  it ;  the  latter  l)cing  only  l)Ound  to  accept  the  cargo,  if  fair  average  Nicranzi 
rice  came.  This  is  substantially  the  .same  contract  as  that  in  J^ernede  v.  IfeJier.  In 
delivering  judgment  there,  Alderson,  B.,  says:  "There  can  be  no  doubt  that  the 
contract  contemplates  a  cargo  consisting  principally  of  Ari-acan  Nicranzi  rice,  and 
that  Larong  rice  was  to  form  but  a  sul)sidiary  p.irt.  The  contract  is  described  [334] 
as  one  contract  foi'  an  entire  cargo,  one  bill  of  lafling,  one  charterparty,  and  one  policy 
of  insurance  :  and  we  think  it  would  have  been  im])ossible  for  the  defendant  to  have 
insisted  u])on  the  plaintiff's  accepting  a  cargo  consisting  only  of  a  minute  portion  of 
Arracan  Nici-anzi  rice  ;  for,  unless  the  cargo  was  what  would  substantially  satisfy  the 
description  of  a  cargo  of  Arracan  Nicranzi  rice,  we  think  tiiat  the  ])laiiitiffs  could  not 
have  been  forced  to  accept  it.  It  is  true  that  the  contract  included  Larong  rice  also, 
if  the  cai'go  included  it.  But  it  is  obvious  that  this  was  so  much  considered  subsidiary 
to  the  other,  that  the  cargo  is  descrilied  merely  as  one  of  Arracan  Nicranzi  rice,  and 
the  buyer  was  not  obliged  to  accept  more  than  50  tons  of  Larong  rice  includcfl  in  a 
cargo  .so  described  ;  and,  if  the  plaintiff  would  not  have  been  hound  to  accept  the 
cargo  brouglit,  tlu!  defendant  was  not  obliged  to  deliver  it,  for,  the  contract  must  lie 
mutual  and  recipiocal."  Here,  if  a  small  proportion  of  Larong  or  other  inferioi' 
desciiptioii  of  rice  should  come,  a  fair  allowance  is  to  l)e  made:  but,  if  the  rice 
brouglit  home  is  Nicranzi  rice,  tiiough  not  of  fair  average  quality,  the  clause  aa  to 
allowance  does  not  apply,  thougli  the  buyei-  might  Ije  entitled  to  reject  it.     Johnson 
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V.  Macdonald,  9  M.  &  W.  600,  is  also  an  authority  to  shew  that  there  is  no  warranty 
here.  And  Devaux  v.  Conolli/,  8  C.  B.  6-40,  has  no  application.  Tlie  deticiency  of 
weight  arising  from  the  excessive  quantity  of  paddy,  afl'ects  only  the  quality  of  the 
cargo.  No  decided  case  at  all  approaches  this.  It  is,  therefore,  open  to  the  court  to 
look  at  all  the  surrounding  circumstances,  to  ascertain  what  the  parties  really  meant 
b}'  the  contract  they  have  entered  into. 

CoCKBURX,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The 
language  of  the  contract  certainly  is  not  altogether  free  from  ambiguity  or  doubt : 
[335]  but,  looking  at  all  its  terms,  it  appears  to  be  a  contract  whereby  the  seller 
engages,  that,  unless  the  "  Severn,"  then  on  her  way  to  Akj^ab,  should  be  sent  thence 
to  Calcutta,  agreeably  with  the  terms  of  the  charterparty,  or  should  be  lost,  she  should 
ship  a  cargo  of  rice,  and  bring  it  home  for  the  benefit  of  the  buyer ;  and,  further,  the 
seller  warrants  that  the  cargo  so  shipped  shall  consist  of  "fair  average  Xicranzi  rice." 
Some  difficulty  was  introduced  into  the  case,  and  some  discussion  arose  as  to  the 
effect  of  that  part  of  the  contract  which  provides  that  the  price  is  to  be  lis.  6d.  per 
cwt.,  "  with  a  fair  allowance  for  Larong  or  any  other  inferior  description  of  rice  (if 
any),"  followed  immediately  by  this  stipulation, — "  but  the  seller  engages  to  deliver 
what  is  shipped  on  his  account,  and  in  conformity  with  his  invoice."  Looking  at  the 
extrinsic  evidence,  one  can  entertain  but  little  doubt  that  the  intention  of  the  parties 
was,  that  the  seller  engaged  to  deliver  only  what  \\as  actually  shipped  on  his  account. 
But  that  doos  not  appear  upon  the  face  of  the  contract,  the  word  "only"  not  having 
been  inserted  until  after  the  execution  of  it.  We  must  construe  the  contract  as  we 
find  it, — that  word  being  excluded.  Having  so  to  construe  the  contract,  I  do  not 
think,  looking  at  that  which  follows  the  words  "fair  average  Nicranzi  rice,"  there  is 
anything  to  be  found  which  ought  to  have  the  effect  of  detracting  from  the  warranty 
which  arises  from  the  former  part  of  the  instrument.  And,  although  it  was  held  in 
Vernedc  v.  JVeher,  1  Hurlst.  &  Noi'in.  311,  that  the  seller  was  not  Ijound  to  deliver 
the  cargo  where  it  did  not  suljstantially  consist  of  Nicranzi  rice,  we  maj'  gather  from 
that  case  that  it  is  not  uiuisual  for  these  cargoes  to  be  made  up  of  a  portion  of  rice 
of  an  inferior  description,  and  called  Latouri  and  Larong  ;  and  that  it  is  fair  to  suppose, 
that,  though  the  buyer  intended  that  the  seller  should  warrant  the  cargo  to  lie  fair 
average  Nicranzi  [336]  rice,  nevertheless  he  meant  to  secure  to  himself  the  right  to 
claim  the  delivery  of  it,  though  a  portion  should  consist  of  Latouri  or  Larong  or  other 
inferior  rice,  and  so  should  not  satisfy  the  contract,  and  to  take  care  to  protect  him- 
self by  stipulating  for  a  fair  allowance  for  rice  of  an  inferior  quality,  if  any  such  there 
were.  Looking,  then,  at  the  whole  contract,  and  at  the  probable  intention  of  the 
parties,  it  seems  to  me  that  the  fair  construction  is,  that  it  amounts  to  a  warranty  on 
the  part  of  the  seller  that  the  cargo  .should  consist  of  fair  average  Nicranzi  rice,  with 
a  stipulation,  introduced  for  the  benefit  of  the  buyer,  that  he  may  if  he  chooses  take 
the  cargo  such  as  it  is,  and  claim  a  deduction  in  price  for  the  inferior  quality.  No 
question  arises  here  as  to  Latouri  or  Larong,  none  having  in  fact  came.  But,  the 
jur}'  having  found  that  the  cargo  shipped  did  not  consist  of  "  fair  average  Nicranzi 
rice,"  I  am  of  opinion,  that,  without  resorting  to  any  amendment,  the  plaintiff  is 
entitled  to  recover  upon  the  declaration  as  it  stands. 

Cress\\t:ll,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  this  contract 
amounts  to  an  undertaking  that  the  vendor  shall  at  Akyab  ship  a  cargo  of  rice  and 
bring  it  home  for  the  purchaser,  unless  the  ship  should  be  lost  or  should  be  sent  upon 
the  contemplated  intermediate  voyage  from  Akyab  to  Calcutta, — in  either  of  which 
cases  the  contract  was  to  Ije  void.  It  being,  then,  an  undertaking  that  this  cargo 
should  be  shipped,  the  vendor  undei'takes  further  that  it  shall  consist  of  fair  average 
Nicranzi  rice,  the  price  of  which  is  to  be  lis.  6d.  per  cwt.  The  question  is,  whether 
that  amounts  to  a  warranty.  I  do  not  know  why  it  should  not.  The  seller  under- 
takes to  ship  a  cargo,  and  that  it  shall  be  of  a  specific  description.  I  see  no  reason 
why  that  should  not  be  held  a  warranty.  This  construction  receives  confirmation 
from  the  stipulation  which  follows, — "  with  a  fair  allowance  for  Larong  or  any  other 
inferior  description  of  rice,  if  any."  The  [337]  cai-go  might  be  fair  average  Nicranzi 
rice,  though  it  should  contain  a  small  admixture  of  rice  of  an  inferior  quality  or  of 
an  infeiior  description  or  denomination.  It  is  somewhat  remarkable,  that,  though 
the  parties  have  provided  that  an  allowance  shall  be  made  if  the  cargo  should  contain 
any  Larong  or  other  inferior  description,  though  it  should  not  be  sufficient  to  prevent 
the  cargo  from  being  fair  average  Nicranzi  I'ice,  there  is  no  such  provision   as  to 
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Nicraiizi  rice,  hut  that  rests  on  quality'.  The  buyer  woulil  not  be  entitled  to  claiiu 
any  allowance  if  any  part  of  the  cargo  should  consist  of  Nicranzi  rice  of  inferior 
quality  provided  the  whole  answered  the  description  of  "  fair  average  Nicranzi  rice," 
though  he  would  be  if  any  part  consisted  of  Larong  or  any  other  inferior  description 
of  rice.  The  latter  words  throw  no  light  upon  that  part  of  the  contract.  Why  they 
were  introduced,  I  do  not  stop  to  inquire.  We  must  take  the  contract  as  we  find  it. 
Those  words  may  have  been  introduced  lieeause  the  parties  may  have  supposed  that 
the  contract  could  not  be  fulfilled  by  the  delivery  of  a  cargo  consisting  of  any  portion 
of  Larong  or  other  inferior  description  of  rice.  But,  whatevei'  they  may  have  intended, 
the  words  thus  introduced  cannot  aflect  the  construction  of  the  other  part  of  the 
contract,  which  is  perfectly  plain  and  simple, — "I  undertake  to  bring  you  a  cargo 
which  shall  be  fair  average  Nicranzi  rice,  and  the  price  shall  be  1  Is.  6d.  per  cwt." 

Crowdek,  J.  I  also  think  that  this  is  a  contract  for  a  cargo  of  fair  average 
Nicranzi  rice.  That  plainly  is  the  substance  of  the  contract.  If  the  cargo  had  been 
on  board  the  ship  at  the  time  the  contract  was  entered  into,  there  could  have  been  no 
doubt.  But  hei-e  the  ship  was  to  go  and  get  a  cargo  of  tlie  description  mentioned, 
viz.  fair  average  Nicranzi  rice.  Such  being  the  contract,  there  is  a  stipulation  that 
it  shall  be  void  in  [338]  certain  events, — if  the  ship  should  be  lost,  or  if  she  should 
make  the  intermediate  voyage  contemplated  by  the  charterparty,  from  Akyab  to 
Calcutta.  The  contract,  therefore,  was  to  enure  as  a  contract  to  bring  home  a  cargo 
of  fair  average  Nicranzi  lice,  unless  one  of  those  events  should  take  place.  The  price 
also  is  fixed.  Then  comes  the  clause  which  has  given  rise  to  the  only  doubt  that  could 
arise  upon  the  construction  of  this  contract, — "  with  a  fair  allowance  for  Larong  or 
an}^  other  inferior  description  of  rice,  if  any."  It  seems  to  me  that  the  introduction 
of  that  clause  is  explainable  by  the  fact  that  a  cargo  might  arrive  which  might  contain 
a  portion  of  rice  of  the  de.scriptions  called  Laiong  or  Latouri,  and  yet  answer  the 
description  of  "fair  average  Nicranzi  rice."  It  would  seem  but  reasonable  that  in 
that  case  a  fair  allowance  should  be  made  in  respect  of  the  inferior  description  of  rice. 
Then  comes  the  stipulation  that  "the  seller  engages  to  deliver  what  is  shipped  on  his 
account,  and  in  confoiinity  with  his  invoice."  It  is  contended  on  the  part  of  the 
defendant  that  that  is  all  he  engages  to  do.  There  may,  however,  have  been  a  good 
reason  for  introducing  that  clause,  inasmuch  as  a  rise  in  the  market  might  make  it 
profitable  to  the  seller  to  withhold  the  cargo,  and  therefore  the  buyer  may  have  been 
desirous  of  having  the  option  to  take  it,  though  of  inferior  quality.  Upon  .any  other 
construction  of  the  contract,  a  dilHculty  would  arise  upon  the  clause  providing  for  the 
time  and  mode  of  payment,  which  is  "  to  lie  made  in  cash  on  arrival  of  the  vessel  at 
port  of  call,  in  full,  less  freight  at  invoice  net  weight,  &c.,  on  handing  the  buyers  bills 
of  lading  and  charterparty,  with  the  policies  of  insurance,  indorsed  to  buyers,  for  full 
value."  It  is  ditHcult  to  suppo.se  that  the  parties  contemplated  that  the  cargo  should 
be  paid  for  without  the  buyer's  having  an  opportunity  to  inspect  it,  and  that  his  onlj' 
remedy,  in  the  event  of  the  cargo  turning  [339]  out  to  lie  of  less  than  fair  average 
quality,  was  to  be  by  an  action  to  recover  back  his  money.  Foi-  these  reasons,  I  agree 
with  my  Lord  and  my  Brother  Cresswoll  in  the  construction  which  they  have  put 
upon  the  contiact. 

Wll,i-ES,  J.  I  am  entirely  of  the  same  opinion.  This  is  a  bargain  foi'  tiic  iiiurhase 
by  the  plaintitl'  from  the  defendant  of  a  cargo  of  Ariacan  I'ice,  to  be  shipped  by  the 
latter  on  board  a  vessel  chartered  by  him,  and  to  consist  of  "fair  average  Nicranzi 
rice,"  at  a  given  price  per  cwt.  There  is  a  stipulation  for  an  allowance  to  be  made  for 
Larong  or  any  other  inferior  description  of  rice  :  but,  as  the  ship  did  not  bring  any 
Larong  or  other  inferioi'  description  of  rice,  there  is  no  necessity  to  refer  to  that 
stipulation  or  to  those  relating  to  the  delivery  oi'  payment,  except  in  so  far  as  they 
may  eil'ect  the  consti'uction  of  the  previous  part  of  the  contract  describing  the  rice  to 
be  delivered.  Those  provisions  are  evidently  introduced  for  the  benefit  of  the  buyer, 
who  may  insist  upon  having  the  cargo  delivered  to  him,  though  its  inferiority  of 
quality  might  entitle  him  to  some  allowance.  Thus  the  [)arties  are  thrown  back  upon 
the  first  part  of  the  contract,  viz.  that  the  caigo  is  to  consist  of  fair  average  Xii  ranzi 
rice.  Then  there  is  a  stipul.ition  that  the  contract  is  to  be  void  if  the  ship  is  sent 
from  Akyab  to  Calcutta,  or  if  she  should  be  lost.  One  would  naturally  infer  fiom 
those  stipulations,  that  the  contract  was  to  remain  in  force  if  neither  of  these  events 
should  happen.  The  cargo  to  be  obtained  by  the  buyer  is  to  consist  of  rico  of  a  given 
quality.     The  circumstance  of  the  price  being  lixed  at  the  time  it  was,  would  lead  one 
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to  expect  that  the  parties  weie  dealing  with  a  thing  the  vahie  of  which  could  be 
ascert.iined  by  reference  to  its  quality.  That  is  given  :  it  is  to  be  "  fair  a^•erage 
Nicranzi  rice."  The  buyer  is  not  to  pay  lis.  6d.  per  cwt.  for  rice  of  any  quality  :  he 
therefore  stipulates  [340]  for  rice  of  a  certain  description,  and  of  fair  a\'erage  quality. 
That  clearly  amounts  to  a  warranty. 
Rule  discharged. 

Gardner  i:  Grout.     May  5th,  1857. 

Where  goods  are  sold  by  sample,  the  handing  over  the  samples  to  the  buyer  does  not, 
in  the  absence  of  evidence  of  an  usage  or  custom  to  the  contrary,  amount  to  a 
delivery  and  acceptance  of  a  part  of  the  thing  sold,  so  as  to  take  the  case  out  of  the 
17th  section  of  the  Statute  of  Frauds:  but  it  is  otherwise  where  the  buyer  draws 
samples  from  the  bulk  after  he  has  purchased  the  goods. 

This  was  an  action  for  the  breach  of  a  contract  to  deliver  24J  tons  of  sacks  and 
bags,  which  the  defendant  had  agi'eed  to  sell  to  the  plaintiff  at  the  price  of  111. 
per  ton. 

At  the  trial  before  Williams,  J.,  at  the  first  sitting  in  London  in  the  present  term, 
a  contract  by  word  of  mouth  was  proved  in  the  terms  alleged  in  the  declaration  ; 
but  there  was  no  contract  in  writing,  nor  any  part  payment.  The  plaintiff",  however, 
relied,  for  the  purpose  of  taking  the  case  out  of  the  Statute  of  Frauds,  upon  a  part 
delivery  and  acceptance,  as  to  which  the  evidence  was  as  follows  : — Four  days  after 
the  sale,  the  plaintifl'  went  to  the  defendant's  warehouse,  and  asked  for  samples  of  the 
sacks  and  bags,  which  were  given  to  him  by  the  defendant's  foreman,  and  which  he 
promised  to  pay  for  when  the  bulk  (which  was  all  there  at  the  time)  was  taken  away. 
The  samples  so  given  to  the  plaintiff  were  by  the  defendant's  order  weighed  and 
entered. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  taking  the  samples  was  not 
such  a  part  acceptance  of  the  thing  sold  as  would  satisfy  the  17th  section  of  the 
statute. 

For  the  plaintiff,  the  case  of  Hinde  v.  IVliitehouse,  7  East,  558,  was  relied  upon. 
There,  sugars,  which  were  in  the  King's  warehouse,  under  the  locks  of  the  King  and 
the  owner,  from  whence  they  could  not  be  removed  [341]  till  the  duties  were  paid, 
were  ad\'ertised  for  sale  bj'  auction  on  the  20th  of  September,  when  samples  of  Alb. 
weight  from  each  hogshead,  drawn  after  the  sugars  had  been  weighed  and  the  duties 
ascertained  at  the  King's  beam,  were  produced  to  the  bidders  assembled  ;  and  the 
auctioneer, — having  then  before  him  the  printed  catalogue  of  sale,  containing  the  lots, 
marks,  and  number  of  hogsheads,  and  the  gross  weight  of  the  sugars,  and  also  another 
written  paper  containing  the  conditions  of  sale,  which  latter  he  read  to  the  bidders 
as  the  conditions  on  which  the  sugars  mentioned  in  the  cata,logue  were  to  be  sold,  but 
the  two  papers  were  not  externally  annexed,  nor  did  they  contain  any  internal  refer- 
ence to  each  other, — wrote  down  on  the  catalogue  the  name  of  the  highest  bidder, 
and  the  sum  bid  for  the  particular  lots  ;  having  first  informed  the  bidders  that 
the  duties  had  not  then  been  paid,  but  would  be  paid  on  the  morrow  by  the 
seller:  and,  after  the  biddings  closed,  the  samples  were  delivered  to  and  accepted 
by  the  purchaser,  according  to  the  usual  practice  at  such  sales,  as  part  of  his 
pui'chase,  to  make  up  the  quantity  marked  as  weighed  at  the  King's  beam  :  and 
a  fire  having  consumed  the  sugars  on  the  "iind  of  September,  before  the  duties  could 
be  paid,  and  without  the  default  of  the  seller, — it  was  held,  first,  that,  at  common 
law,  there  was  a  sale  to  change  the  property  at  the  time  and  place  of  auction,  though 
the  goods  could  not  be  delivered  till  the  duties  were  paid,  which  was  known  at  the 
time ;  such  being  the  manifest  intent  of  the  contracting  parties  ;  and,  consequently, 
that  the  loss  must  fall  upon  the  buyer, — secondly,  that,  assuming  a  sale  of  goods 
by  auction  to  be  within  the  17th  section  of  the  statute  of  frauds,  29  Car.  2,  c.  3  (a), 
and  theiefore  requiring  to  be  [342]  evidenced  by  a  memorandum  in  writing  of  the 
bargain,  signed  by  the  party  to  be  charged,  or  his  authorised  agent,  except  where  the 
buyer  shall  receive  part  of  the  goods  sold  :  yet  here  the  delivery  to  and  acceptance 

(a)  See  Emmerson  v.  Heelis,  2  Taunt.  38,  JFhile  v.  Proctor,  4  Taunt.  209,  and  Bird 
v.  Bovlter,  4  B.  &  Ad.  443. 
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of  the  sumples  by  the  buyer,  which  delivery  was  marie  as  part  of  the  thing  piirchiised, 
and  upon  which  the  duties  weie  ])ai(l,  at  any  late  took  the  ease  out  of  the  statute. 

The  leained  judge  left  it  to  the  jury  to  say  whether  the  .sainjiles  of  the  sacks  and 
bags  wei'e  delivered  and  accepted  as  part  of  the  bulk.  The  jury  found  that  they 
were,  and  accordingly  a  verdict  was  taken  for  the  plaintitl' (damages  401.),  leave  being 
reserved  to  the  defendant  to  move  to  enter  the  verdict  the  other  way,  or  a  nonsuit, 
if  the  couit  should  be  of  opinion  that  there  was  no  acceptance  of  part,  to  take  the 
case  out  of  the  statute. 

Hawkins  now  moved  accordingly.  The  acceptance  of  the  samples  clearly  was  not 
an  acceptiuice  of  part  of  the  things  .sold,  so  as  to  t;ike  the  case  out  of  the  17th  section 
of  the  Statute  of  Frauds.  In  llindc  v.  JF/iitelimiM,  the  samples  were,  according  to  the 
practice  of  the  particular  sales,  to  l)e  taken  by  the  buyei'  as  part  of  the  bulk  :  there 
was,  howevei-,  no  such  evidence  here.  [Crcsswell,  J.  The  whole  of  the  l)ulk  was 
there'!]  Yes.  [Ci-esswell,  J.  Suppose  the  parties  here  were  reversed,  could  the  buyer 
have  insisted  that  he  had  not  accepted  a  part  of  that  which  he  had  purchased  ?]  It 
is  submitted  that  he  might.  [Cockburn,  C.  J.  Generally  speaking,  the  sample  is 
shewn  separately,  as  a  specimen  of  that  which  the  seller  is  offering  to  dispose  of.  But 
here,  the  buyer  takes  it  as  a  part  of  something  which  he  has  already  bought.]  This 
question  arose  in  a  case  of  Siriwnds  v.  Fi<her,  at  the  sittings  in  the  Queen's  Bench  after 
last  term.  There,  the  plaintiff  shewed  the  defendant  samples  of  wine,  which  the 
latter  agreed  to  buy  ;  aiul,  after  the  bargain  was  concluded,  the  buyer  asked  to  have 
the  samples  handed  over  [343]  to  him,  and  wrote  on  the  labels  the  prices  agreed  upon. 
An  action  having  lieen  brought  against  him  for  not  accepting  the  wine,  the  taking  the 
samples  was  relied  on  by  the  plaintiff  as  a  part  acceptance,  so  as  to  take  the  case  out 
of  the  statute.  But  Wightman,  J.,  before  whom  the  cause  was  tried,  directed  a  non- 
suit, reserving  the  plaintiff  leave  to  move.  A  motion  was  accordingly  made  on  the 
27th  ult.,  and  a  rule  nisi  granted,  which  is  now  pending  (a). 

CoCKniiRN,  C.  J.  That  is  a  very  different  case  from  the  present.  There,  the 
buyer  nevei-  saw  the  l)ulk  :  the  things  handed  to  him  really  were  meie  samples.  But 
here  the  plaintiff  receives  part  of  the  very  things  which  he  has  already  bought.  I 
think  there  should  be  no  rule. 

The  rest  of  the  court  concurring. 

Rule  refused. 

[344]     TiiK  Oreat  Northehn  Railway  CoairANY  r.  Wyles  and  Another. 

April  25th,  1857. 

The  defendants  hired  sacks  fiom  the  plaintiffs  for  the  conveyance  of  grain  on  their 
railway,  subject  to  certain  regulations,  amongst  which  were  the  following. — "  2.  The 
charges  for  the  use  of  sacks  will  be  id.  per  sack  per  jouiney  when  discharged  at 
any  of  the  company's  stations  on  the  company's  line,  oi'  at  their  warehouses,  or  at 
warehouses  oi'  mills  connected  by  rail  with  the  company's  line;  and  Id.  per  sack 
when  sent  to  foreign  stations  :  ."5.  Demurrage  of  ^d.  per  sack  per  week  will  be 
charged  after  the  expiration  of  fourteen  days  ;  the  hire  to  commence  from  the  time 
the  sacks  leave  the  stiilion  to  be  tilled  ;  the  time  allowed  for  filling  and  returning  to 
the  station  to  be  seven  days:  10.  None  of  the  company's  sacks  containing  grain 
will  bi'  allowed  to  leave  any  station  (local  or  foreign),  unless  a  guarantee  is  first 
obtained  by  the  clerk  in  charge,  from  the  consignee,  that  the  grain  will  be  immedi- 
ately discharged,  and  the  .sacks  returned  the  same  day,  and  to  the  same  station  :" 
— Held,  that  the  company's  claim  foi'  demurrage  arose  at  the  expiration  of  fourteen 
days  from  the  hire  of  the  sacks;  and  that  the  only  person  with  whom  there  was 
any  contract  for  demuirage  was  the  consignor,  by  virtue  of  the  3rd  regulation  ; 
but  that,  by  the  operation  of  the  10th  regulation,  his  liability  ceased  upon  the  com- 
pany's permitting  the  sacks  to  get  into  the  hands  of  the  consignee,  whether  with  or 
without  a  guarantee. 

This  was  an  action  brought  by  the  Great  Northern  liailway  Company  for  money 
payable  by  the  defendants  to  the  plaintiffs  for  the  demurrage  of  sacks  of  the  plnintiffM 

(a)  The  rule  never  came  on  for  argument,  it  having  been  discharged  under  the 
authority  of  a  judge's  order  on  the  2i)tli  of  -Inly,  1K57. 

C.  P.  -Will.— 15 
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kept  on  demuiTage  bj'  the  defendants,  and  for  the  hire  of  sacks  by  the  plaintiffs  let  to 
hire  bj'  the  defendants,  and  for  money  found  to  be  due  from  the  defendants  to  the 
plaintiffs  on  accounts  stated  between  them  :  and  the  plaintiffs  claimed  501. 

As  to  11.  15s.  6d.,  parcel  of  the  plaintiffs'  claim,  the  defendants  brought  that  sum 
into  court,  and  said  that  it  was  enough  to  satisfy  the  claim  of  the  plaintiffs  in  respect 
of  the  matter  therein  pleaded  to, — secondly,  the}'  pleaded  never  indebted  as  to  the 
I'esidue  of  the  declaration, — thirdly,  to  the  same  residue,  payment  before  action. 

The  plaintiffs  took  out  the  11.  15s.  6d.,  and  joined  issue  as  to  the  rest. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  at  Westminster  after  last 
Michaelmas  Term.  It  appeared  that  the  plaintiff's  sought  to  recover  201.  lis.  5d.  for 
demurrage  of  sacks  let  by  them  to  the  defendants.  The  particulars  of  demand  specially 
indorsed  on  the  writ  were  as  follows : — 

[345] 

"  1854.  To  sack  demurrage,  as  per  account  delivered 

1855.  To  do.  do. 

1854.  To  sack  demuiTage,  as  per  account  rendered 

1854.  To  do.  do. 

1854.  To  do.  do. 
•     1855.  To                do.  do. 

1855.  To  do.  do. 


The  defendants  are  corn-mercliaiits  carrying  on  business  at  Grantham  and  at 
Nottingham.  They  are  in  the  habit  of  buying  and  selling  corn  and  grain  of  and  to 
farmers  and  merchants  in  numerous  districts  on  the  Gieat  Northern,  Midland,  Amljer- 
gate.  North  Stafford,  and  other  railways,  a  great  portion  of  which  is  consigned  bj' 
and  to  the  defendants  in  sacks  belonging  to  the  Great  Northern  Railway  Company, 
to  which  the  regulation.s  hereinafter  mentioned  apply.  Where  corn  or  grain  so  con- 
signed travels  on  the  plaintiffs'  and  other  lines  of  railway,  one  line  only  receives  the 
rates  or  tolls  for  the  entire  journey,  and  the  division  of  the  tolls  between  themselves 
is  arranged  (quite  apart  from  consignors  or  consignees)  at  the  I'ailway  clearing-house. 
The  hire  of  the  sacks,  however,  is  always  charged  by  the  company  from  whom  they 
are  taken  up,  though  the  freight  of  the  consignment  may  be  charged  by  another. 
The  sacks  are  furnished,  not  hy  the  company,  but  by  a  person  named  Lee,  with  whom 
they  contract  for  this  purpose.  The  general  sack-depot  of  the  plaintiffs  or  their  con- 
tractor being  at  Boston,  the  course  prescribed  by  the  regulations  is  this  : — From  that 
depot,  each  station  requiring  sacks  shall  obtain  them  ;  and  to  that  depot  they  shall 
be  returned,  not  from  the  consigning  or  forwarding  station,  [346]  but  from  the 
receiving  station.  The  merchant  or  farmer  requiring  sacks  wherein  to  forward  his 
corn,  is  to  apply  for  them  at  the  forwarding  station  ;  and  the  forwarding  station  is  to 
apply  to  the  depot.  The  forwarding  station  having  received  them,  hands  them  over 
to  the  mci'chant,  who  fills  them  and  returns  them  to  the  same  station,  with  a  forward- 
ing note  directing  where  they  are  to  go.  The  forwarding  station  then  advises  the 
depot  of  the  particulars  of  the  sacks,  consignors,  consignees,  places  of  consignment, 
&c.     The  regulations  above  referred  to  were  as  follows  : — 

"  Great  Northern  Railway  Company. 
"General  Sack  Regulations.     Mr.  Lee,  contractor. 

"  1.  Applications  for  sacks  to  be  made  to  the  clerk  in  charge  of  the  station  where 
the  sacks  will  be  put  on  the  rail  when  filled,  who  will  forward  them  to  the  sack-con- 
tractor's office,  Boston. 

"  2.  The  charges  for  the  use  of  sacks  will  continue  as  formerly,  viz.  Jd.  per  sack 
per  journe}'  when  discharged  at  any  of  the  compan^^'s  stations  on  the  company's  line, 
or  at  their  warehouses,  or  at  warehouses  or  mills  connected  by  rail  with  the  company's 
line  ;  and  Id.  per  sacks  when  sent  to  foreign  stations.  The  district  where  the  Ad. 
charge  is  in  force  comprises  all  places  north  of  Doncaster. 

"  3.  Demurrage  of  ^d.  per  sack  per  week  will  be  charged  after  the  expiration  of 
fourteen  days ;  the  hire  to  commence  from  the  time  the  sacks  leave  the  station  to  be 
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tilled  ;  and  that  the  time  to  be  allowed  for  tilliiif;  and  letiinn'ng  to  the  station  he 
seven  days. 

"  4.  None  of  the  company's  sacks  must  be  allowed  to  leave  the  station  for  the 
I)Ui-pose  of  being  tilled,  unless  a  deposit  ecjual  to  the  value  is  left  with  the  clerk  in 
charge,  or  the  signature  of  well  know]i  and  respec'table  parties  obtained  for  their 
immediate  and  safe  returti  according  to  the  third  regulation. 

[347]  "  ;">■  The  first  hiring  to  be  pre-paid  ;  and,  when  the  sacks  leave  a  station  for 
the  puipose  of  being  filled  with  coin  to  be  sent  by  railway,  they  must  in  all  cases  be 
returned  to  the  stations  from  which  they  are  delivered  to  the  sender  for  that  purpose, 
in  accordance  with  rule  1. 

"  Parts  of  a  week  to  be  charged  as  a  week. 

"  7.  In  all  eases,  foreign  stations  are  reqnii'ed  to  return  Great  Northern  sacks 
directly ;  and  they  must  be  addressed  to  the  sack-depot  at  Boston,  and  not  to  the 
station  from  which  sent. 

"  <S.  No  Ureat  Northern  sacks  must  be  re-consigned  from  a  foreign  station  to  any 
other  station,  Init  immediately  returned  to  the  .sack-depot  at  Boston,  according  to 
rule  7. 

"9.  It  is  arranged,  that,  in  all  case.s,  sacks  will  l)e  supplied  direct  from  the  depot 
at  Boston  ;  and  it  is  therefore  required  that  sacks,  if  received  at  any  of  the  stations, 
Ije  sent  to  Boston,  and  not  re-issued,  unless  by  special  order  or  permission  obtained 
from  the  contractor's  office,  Boston. 

"  10.  None  of  the  company's  sacks  containing  grain  will  be  allowed  to  leave  any 
station  (local  oi-  foreign),  unless  a  guarantee  is  first  obtained  by  the  clerk  in  charge, 
from  the  consignee,  that  the  grain  will  be  immediately  discharged,  and  the  sacks 
returned  the  same  day,  and  to  the  same  station. 

"  If,  under  any  circumstances,  this  rule  is  disregarded,  the  clerk  in  charge  is 
rc<iuirud  to  make  a  special  report  to  the  sack-contractor  at  Boston,  who  reserves  to 
hini.sclf  the  right  of  refu.sing  any  party  the  same  privilege  on  a  second  application. 

"11.  The  fonti'actor  engages  to  supply  stations  applying  for  sacks  not  later  than 
thirty-six  houis  after  the  application  is  received. 

"  12.  A  complete  delrtor  and  creditor  account  must  be  kept  at  every  station  where 
sacks  are  supplied  to  the  [348]  public,  and  when  they  are  received"  with  giaiii  in 
them.  This  account  must  shew  how  and  when  all  sacks  are  received,  and  how  dis- 
posed of,  so  that  the  state  of  the  stock  can  be  at  all  times  ascertained  by  reference 
theicto."  (Signed)        "Seymour  Clakkk. 

"General  Manager's  Office,  King's  Cross,  1853." 

It  was  admitted  that  the  defendants  knew  of  these  regulations  :  and  it  was  proved 
that  the  company  had  never  been  in  the  habit  of  enforcing  the  10th  article  of  the 
regulations,  by  requiring  a  guarantee. 

Similar  i-egulalions  were  issued  by  the  coni])any  in  If^o^:  and,  on  the  1st  of 
.lanuary,  18.')5,  the  several  companies  intci-cstcd  (the  Great  Northern  included)  made 
a  general  regulation  which  cont«uned,  amongst  others,  the  following  provisions : — 

"5.  The  time  allowed  for  tilling  aiifl  returning  the  sack  by  senders  to  the  for- 
warding station  with  a  forward  consignment  note  is  four  days,  after  which  demurrage 
at  ^d.  per  sack  per  week  will  be  charged  to  sender. 

"  G.  The  time  allowed  to  consignee  is  fourteen  days  from  date  of  invoice  from  the 
forwarding  station  ;  and,  if  he  is  allowed  to  remove  the  sacks  from  the  receiving 
stJition,  he  must  return  them  to  the  same  station  within  the  time  stated  above,  or 
demurrage  at  kl.  per  sack  per  week  will  l)e  chai-ged  to  consignee." 

Un  the  i)art  of  the  ijlaintitls,  it  was  objected  that  these  latter  regulations  were  not 
admi.ssible. 

The  second  item  in  the  particulars,  for  II.  15s.  Gd.,  in  respect  of  which  the  d(\fen- 
dants  had  paid  that  sum  into  coui-t,  was  claimed  as  demurrage  of  sacks  where  the 
defeiuhmts  were  themselves  both  consignors  and  i-ouKignoes. 

A  number  of  accounts  were  ])ut  in,  in  which  denuirrage  was  claimed  by  the 
plaintifls  in  cases  whei'e  the  .sacks  had  been  obtjiined  liy  the  defendants,  but  consigned 
to  third  persons :  but  there  was  no  charge  made  against  the  defendants  in  any  of 
them  for  demurrage,  e-xcept  in  cases  where  [349]  they  were  consignees  :  and  the  main 
contention  between  the  parties  was,  whether  the  demurrage  was  jjayable  by  the  coii- 
signoi's  of  the  corn,  who  obtained  the  sacks  for  the  comiiany,  or  i)y  the  consignees, — 
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the  plaintiffs  insisting  that  it  was  payable  by  the  consignors,  the  defendants  that  it 
was  chargeable  only  to  the  consignees. 

At  the  suggestion  of  the  learned  judge,  a  verdict  was  entered  for  the  plaintiffs  for 
81.  Is.  5d.,  the  amount  of  the  first  item,  subject  to  a  motion  to  enter  the  verdict  for 
the  defendants  if  the  court  should  be  of  opinion  that  their  construction  of  the  regula- 
tions was  the  correct  one, — the  court  to  have  power  to  draw  any  inference  of  fact  as 
a  jury,  if  they  should  think  any  question  of  fact  ought  to  have  been  left  to  the  jury; 
and  also  whether  the  rules  of  18.55  were  admissible.  If  the  defendants  were  held 
liable,  the  amount  of  their  liability  to  be  ascertained  by  a  reference. 

Manisty,  accordingly,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the 
plaintiffs  to  shew  cause  why  a  verdict  should  not  be  entered  for  the  defendants,  on 
the  ground  that  there  was  no  e\ndence  of  any  contract  b^'  the  defendants  to  pay  the 
demurrage  in  question,  or  upon  the  ground  that  the  weight  of  e\'idence  was  in  favour 
of  the  defendants,  and  shewed  that  the  consignees  and  not  the  consignors  of  the  sacks 
were  the  parties  liable  to  pay  the  demurrage  sought  to  be  recovered. 

Pigott,  Serjt.,  and  H.  James,  in  the  course  of  the  same  term,  shewed  cause.  There 
was  aljundaut  evidence  of  a  contract  on  the  part  of  the  defendants  with  the  company 
to  pay  the  demurrage  in  question.  It  was  admitted  that  the  defendants  knew  of  the 
I'egulations,  and  that  the  sacks  were  originally  hired  by  them,  and  filled  with  grain 
foi'warded  by  them  along  the  plaintiffs'  line,  and  thence  on  to  foreign  lines.  By  the 
2nd  article  of  [350]  the  regulations  of  1853,  the  hirer  is  to  be  charged  id.  or  id.  per 
sack  per  journej^  according  as  the  sacks  are  sent  to  a  station  upon  the  company's  own 
line  or  to  a  foreign  station,  or  a  place  off  their  line.  By  the  3rd  article  it  is  provided 
that  "demurrage  of  -^d.  per  sack  per  week  will  be  chai'ged  after  the  expiration  of 
fourteen  days;  the  hire  to  commence  fiom  the  time  the  sacks  leave  the  station  to  be 
filled ;  and  that  the  time  to  be  allowed  for  filling  and  returning  to  the  station  be 
seven  daj's."  Suppose  the  time  occupied  in  filling  and  returning  were  three  weeks, — 
the  party  hiring  would  have  to  pay  the  id.  or  Id.  for  the  hire,  and  id.  per  sack 
demurrage  for  the  week  which  had  elapsed  beyond  the  fourteen  days,  and  id.  per 
week  until  the  sacks  were  returned  to  the  depot.  [Cresswell,  J.  The  regulations  are 
a  little  ambiguous  in  that  respect :  it  may  be  that  they  are  applicable  to  demurrage 
accruing  before  the  sacks  are  sent  upon  the  journey  :  but,  if  these  regulations  only 
make  the  defendants  responsible  for  demurrage  accruing  at  the  commencement  of  the 
journey,  the  plaintiffs  made  out  no  case  entitling  them  to  a  verdict.]  No  question 
was  raised  at  the  trial  as  to  the  period  at  which  the  demurrage  accrued  :  the  only 
question  was,  whether  the  bailee  of  the  sacks  contracted  with  the  company  to  pay 
demurrage.  The  only  person  the  company  deals  with  or  knows  is,  the  person  who 
applies  to  them  for  sacks.  It  cannot  be  supposed  that  the  regulations  were  intended 
to  apply  to  strangers.  At  the  time  the  sacks  leave  the  contractor's  premises  for  the 
purpose  of  being  filed,  the  contract  must  necessarily  be  with  the  consignors.  When 
docs  the  express  contract  with  the  consignors  end,  and  the  implied  contract  with  the 
consignee  commence?  If  the  consignee  were  to  be  held  lialile  for  demurrage,  see  the 
hardship  that  would  be  entailed  on  him,  where  the  sacks  do  not  reach  him  until  after 
the  expiration  of  the  fourteen  days.  The  10th  article  of  the  regulations  of  1853  [351] 
strongly  fortifies  the  argument.  It  provides  that  "none  of  the  company's  sacks  con- 
taining grain  will  be  allowed  to  leave  any  station  (local  or  foreign),  unless  a  guarantee 
is  first  obtained  Ijy  the  clerk  in  charge,  from  the  consignee,  that  the  grain  will  be 
immediately  discharged,  and  the  sacks  returned  the  same  day,  and  to  the  same 
station."  That  plainly  shews  that  no  demurrage  is  contemplated  as  being  incurred 
through  delay  on  the  consignee's  part. 

Manisty  and  Field,  in  support  of  the  rule.  The  question  is,  not  simply  whether 
the  consignor  or  the  consignee  is  liable  foi'  demurrage  ;  but  whether,  upon  the  con- 
struction of  the  2nd,  3rd,  and  10th  articles  of  the  regulations  of  1853,  which  were  in 
force  when  this  claim  arose,  these  defendants  ever  entered  into  any  contract,  express 
01-  implied,  to  pay  demurrage  for  the  detention  of  sacks  by  the  consignees,  after  they 
had  ceased  to  be  at  the  orders  or  under  the  control  of  the  defendants.  These  regula- 
tions, it  is  to  be  observed,  are  prepared  by  the  company  rather  for  the  guidance  of 
their  own  servants  than  with  the  notion  of  theii-  constituting  a  contract  between  them- 
selves and  the  public,  though,  coupled  with  conduct,  they  may  amount  to  a  contract : 
and  for  this  purpose  they  must  be  construed  in  conformitj'  with  the  mode  in  which 
the  parties  have  dealt  with  them.     By  the  3rd  article,  demurrage  of  id.  per  sack  per 
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week  is  to  lie  charged  after  the  expiration  of  fourteen  (lays  :  the  hire  to  eoninienec 
from  the  time  the  sacks  leave  the  station  to  be  filled  ;  and  seven  days  are  to  be 
allowed  for  filling  and  returning  to  the  station.  When  do  the  fourteen  days  begin 
to  run?  Is  it  from  the  eomnieneenient  of  the  hiring  I  That  can  hardly  be;  for,  if  so, 
what  becomes  of  the  piovision  allowing  seven  days  for  tilling  and  returning?  Is  the 
consignor  to  lie  held  responsible  for  delay  the  fault  of  the  company  at  either  [352] 
station!  Having  filled  and  icturned  the  sacks  to  the  station,  the  consignor's  duty  is 
performed,  and  his  liability  ended.  [Cresswell,  J.  The  .'5rd  article,  whatever  its 
extent  may  be,  is  evidently  directed  against  the  consignor.]  It  is  ditficnlt  to  say  that 
that  is  not  so.  [Cresswell,  J.  That  lieing  so,  what  rule  is  there  which  ol)ligos  the 
consignee  to  pay  demurrage  eo  nomine!]  There  is  none.  But  the  10th  article  gives 
the  company  a  claim  for  unliquidated  damages  against  the  consignee,  provided  it  is 
acted  upon  and  a  guarantee  taken  from  the  consignee  that  the  grain  will  be  immedi- 
ately discharged,  and  the  sacks  returned  the  .same  day,  and  to  the  same  stiition. 
Suppose  the  consignors  kept  the  sacks  ten  days,  and  then  the  consignee  came  and 
received  the  sacks,  giving  the  guarantee  provided  by  the  10th  article,  but  failed  to 
perform  it, — would  not  the  company  have  a  clear  right  of  action  for  that  breach  of 
contract,  even  though  the  fourteen  days  should  not  have  expired  '.  [Cresswell,  J.  It 
may  be  that  the  consignee  would  be  liable  to  an  action  for  the  breach  of  contract : 
but,  is  he  liable  for  demun-age  !]  Not  as  demurrage.  [Cresswell,  J.  Suppose  when 
the  goods  arrive  at  their  destination,  the  consignee  declines  to  accejjt  them, — who  is 
to  pay  dennu-rage  l]  The  consignor,  no  doubt.  But  the  moment  the  sacks  are  allowed 
to  get  into  the  hands  of  the  consignee,  the  consignor's  responsibility  is  at  an  end  : 
otherwise,  what  is  there  to  prevent  the  company  from  charging  him  with  -six  years' 
demurrage  ?  This  is  the  construction  the  plaintiffs  themselves  have  put  upon  the 
regulations,  by  their  mode  of  dealing  with  them.  [Cresswell,  J.  No  distinction  was 
suggested  at  the  trial  between  demurrage  at  the  beginning  or  the  end  of  the  journey. 
Your  argument  now  is,  that,  whore  the  liability  of  the  consignee  arises  under  the 
10th  article,  the  liability  of  the  consignor  to  denuu'rage  under  the  3rd  is  dis('haigod.] 
Precisely  so.  If  the  denun'rage  ai'ises  lie-[353]-fore  the  .sacks  reach  the  hands  of  the 
consignee,  the  consignor  is  liable.  The  suljsequent  regulations  of  liS.j.")  shew  the  con- 
struction which  the  |)laintitf's  themselves  put  upon  those  of  1S.j3.  There  are  numerous 
authorities  to  shew,  that,  where  the  words  of  a  contract  are  aml)iguous,  resort  may  be 
had  to  the  acts  or  conduct  of  the  parties  to  aid  its  construction.  Thus,  in  Doc  d. 
Feaisoii  v.  liie.s,  )S  Hingh.  17.S,  1  M.  &  Scott,  259,  Tindal,  C.  J.,  says:  "If  the  words 
of  the  instrument  be  ambiguous,  we  may  call  in  aid  the  acts  done  under  it  as  a  clue  to 
the  intention  of  the  parties."  Again,  in  Chapman  v.  lihwk,  4  N.  C  187,  5  Scott,  515, 
the  same  learned  judge  says, — "  We  may  look  at  the  acts  of  the  parties  also ;  foi', 
there  is  no  better  way  of  seeing  what  they  intended,  than  seeing  what  they  did  under 
the  instrument  in  dispute." 

CuKssWELL,  J. (a)  Some  little  ditticulty  has  ari.^-cn  in  disposing  of  this  case,  in 
consequence  of  the  course  it  took  at  nisi  prius.  The  (pu^stion  as  oficned  b\'  my 
Brother  I'igott  was,  whethei'  the  demurrage  charged  under  the  regulations  issued  by 
the  (!om])any  was  payable  by  the  consignors  or  the  consignees.  Neithei'  parly  made 
any  concession.  It  was  adnn'tted  that  the  defendant  knew  of  the  regulations,  and 
that  the  sacks  wei-e  hired,  filled,  anil  retuined  to  the  station  under  them  :  and  it  was 
supposed  that  that  concession  involved  the  whole  case.  The  various  accounts  rentlcreil 
by  the  company  were  put  in  ;  and  there  the  ciuse  rested.  Upon  full  consideration  of 
the  regulations,  I  am  of  opinion  that  each  party  is  to  a  certain  extent  right,  and  each 
wrong.  Mr.  Manisty  admits  to-day  what  he  did  not  concede  at  the  trial,  viz.  that 
there  must  originally  have  been  a  contract  between  [354]  the  consignois  and  the 
company  to  pay  dcnun-rage,  because  the  2nd  article  of  tlu!  regulations  of  IS,").'!  having 
Hxerl  the  sum  payable  for  the  hire  of  the  .sacks  foi-  the  jouiney,  the  .'ird  article  pro- 
vides that  "denunrage  of  J,d.  per  sack  per  week  will  be  charged  after  the  expiration 
of  fourteen  days,"  that  the  hire  is  "  to  conwneiicc  frinn  the  time  the  sacks  leave  the 
station  to  be  filled,"  and  "that  the  time  to  lie  allowed  foi-  filling  and  ro'urning  to  the 
station  be  seven  days."  I  agree  that  the  consignor  on  obt.-iining  the  sacks  is  to  pay 
the  stipulated  charge  for  the  journey,  and  to  be  prepared  to  sturt  from  the  forwarding 

(a)  Cockbnrn,  C.  .1.,  and  Willcs,  .1.,  were  sitting  in  the  court  of  Criniiiial  Appeals. 
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station  withiu  seven  days ;  and  he  must  be  taken  to  have  agreed  that  demurrage  of 
|d.  per  sack  per  week  shall  be  paid  by  him  for  any  detention  of  the  sacks  beyond  the 
fourteen  days, — so  long  as  they  continue  under  his  control.  I  am  of  opinion  that  the 
true  construction  of  the  regulations  is  this,  that,  when  the  consignor  obtains  sacks 
from  the  company,  or  the  contractor,  and  has  them  conveyed  to  a  distant  station 
either  on  oi"  beyond  the  plaintitts'  line,  whence  the  company  would  not  let  them  go 
forward  without  a  guarantee  for  their  immediate  return,  his  liability  continues  so  long 
as  the  sacks  containing  his  grain  remain  there  ;  but  that,  when  the  company  take  a 
guarantee  from  the  consignee  under  the  terms  of  the  10th  article,  or  allow  the  sacks 
to  go  forward  without  such  guarantee,  the  sacks  are  no  longer  under  the  control  of 
the  consignor,  and  he  is  not  responsible  for  their  return  to  the  depot.  It  would  be 
very  hard  if  it  were  otherwise.  Tlic  company  have  lost  their  light  to  call  upon  the 
plaintifls,  by  neglecting  to  do  what  they  undertake  by  the  lUth  article  to  do.  By 
that  article  they  pledge  themselves  not  to  allow  the  .sacks  to  get  into  the  hands  of  the 
consignee  without  exacting  from  him  a  guarantee  for  their  return  within  one  day. 
To  allow  the  consignee  to  impose  demurrage  upon  the  consignor,  would  come  very 
[355]  nearly  within  the  rule  as  to  circuity  of  action.  Upon  the  whole,  it  seems  to 
me  that  the  liability  of  the  consignor  for  demurrage  is  limited  to  the  detention  before 
the  commencement  of  the  journey  and  at  the  receiving  station  ;  and  that  he  is  not 
responsible  for  any  demurrage  incui-red  after  the  sacks  have  been  allowed  to  get  into 
the  hands  of  the  consignee.  If  any  demurrage  is  due  to  the  plaintift's  from  the  defen- 
dants upon  this  principle  of  construction,  the  parties  have  agreed  upon  a  mode  of 
adjusting  it. 

Crowder,  J.  I  am  of  the  .same  opinion.  The  argument  urged  by  Mr.  Manisty 
this  morning  has  introduced  the  subject  in  a  view  which  differs  materially  from  the 
aspect  it  bore  when  the  former  part  of  the  argument  took  place.  My  impression  then 
was,  that  the  sole  question  Ijetween  the  parties  was,  whether  the  demurrage  was  to 
be  paid  by  the  consignor  or  by  the  consignee.  But,  when  the  3rd  regulation  is  looked 
at,  it  seems  to  be  very  clear  that  the  only  contract  for  demurrage  is  made  between 
the  company  and  the  consignor  ;  and  then  the  10th  regulation  puts  a  limit  upon  the 
liability  of  the  consignor.  If  the  company  had  acted  upon  that  regulation,  they 
would  have  been  entirely  satisfied.  Any  other  construction  would  impose  consider- 
able hardship  upon  the  consignor.  I  therefore  agree  with  my  Brother  Cre.ssvvell  that 
the  proper  mode  of  determining  this  question  is,  by  holding  that  the  consignor  is 
not  liable  for  demurrage  occurring  after  the  sacks  get  into  the  possession  of  the 
consignee. 

The  rule  was  drawn  up  as  follows  : — 

"  Rule  absolute  to  enter  a  verdict  for  the  plaintiff's  for  such  demurrage,  if  any, 
beyond  the  sum  of  11.  15s.  Gd.,  as  accrued  due  to  the  plaintitts  in  18-54  in  respect  of 
the  detention  of  sacks  by  the  defendants  as  consignors  for  a  period  beyond  [356]  four- 
teen days  after  the  hiring  and  before  the  delivery  of  such  sacks  to  the  consignees  : 
and,  in  the  event  of  no  such  demurrage  having  accrued  beyond  the  said  sum  of  U. 
15s.  6d.,  or,  if  the  detention  of  the  said  sacks  was  owing  to  any  default  of  the  plaintiffs, 
then  it  is  ordered  that  the  \'ei'dict  be  entered  for  the  defendants  :  and,  by  consent  of 
counsel  on  both  sides,  it  is  ordered  that  it  be  referred  to  Hayes,  Serjt.,  as  arbitrator, 
to  ascertain  how  the  said  verdict  is  to  be  entered,  having  regard  to  the  circumstances 
and  directions  above  stated." 

Manisty,  on  a  subsequent  day,  stated  that  some  difficulty  had  occurred  between 
the  parties  as  to  whether  the  demurrage  was  payable  at  the  end  of  fourteen  days 
fi-om  the  hiring,  or  fi'om  the  expiration  of  the  seven  days  allowed  for  filling  and 
I'eturning  to  the  station. 

Ckesswell,  J.     From  the  hiring,  of  course. 

Rule  accordingly  (a). 

(«)  The  reference  was  not  proceeded  with,  the  plaintiffs  assenting  to  :i  vei'dict 
being  entered  for  the  defendants. 
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[357]    French  v.  Styring.    May  8th,  1857. 

[S.  C.  26  L.  J.  C.  P.  181  ;  3  Jur.  N.  S.  670  ;  5  W.  R.  561.] 

A.  &  B.  being  joint  owners  of  a  race  hor.se,  it  was  agreed  between  them  that  A.  should 
keep  UTid  train  and  have  the  general  management  of  the  horse,  conveying  him  to 
and  entciing  him  for  the  different  races ;  that  35s.  per  week  should  be  allowed  for 
his  keep  ;  and  that  the  expenses  of  keep,  &c.  should  be  borne  jointly  by  A.  and  B., 
and  the  horse's  winnings  be  equally  divided  between  them.  A.  having  paid  all  the 
e.x'penses  of  the  keep  and  management  of  the  horse,  and  there  being  no  wiiuiings  to 
divide  : — Held,  that, — even  a.ssuming  that  this  agreement  constituted  a  partnership 
between  A.  and  B.  (which  the  court,  dissentiente  Cockburn,  C.  J.,  thought  it  did 
not), — A.  was  entitled  to  recover  from  B.  a  moiety  of  the  disbursements  made  by 
him  on  account  of  the  horse,  as  being  in  the  nature  of  an  advance  of  capital  for  B. 

The  declaration  in  this  case  contained  a  count  in  which  the  plaintiff"  claimed  1001. 
the  amount  of  a  bet  alleged  to  ha\'e  been  made  by  him  with  one  Littler  on  Ijehalf  of 
the  defendant,  and  which  he  alleged  he  bad  paid  to  Littler  by  the  defendant's 
authority. 

There  was  a  second  count, — for  work  and  materials,  journeys  made  by  the 
plaintiff  at  the  request  of  the  defendant,  training  and  feeding  horses  for  the  defen- 
dant, goods  sold  and  delivered,  money  lent,  money  paid,  and  money  found  due  upon 
accounts  stated, — under  which  the  plaintiff'  sought  to  recover  a  sum  of  1651.  1  Is.  lOd., 
for  a  moiety  of  the  expenses  of  keeping,  training,  and  managing  a  race-horse  in  which 
the  plaintill'and  defendant  were  jointly  interested. 

The  defendant  pleaded  nunquam  indebitatus. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term,  when  the  following  facts  appeared  in  evidence  : — 

As  to  the  first  count,  it  was  proved  that  the  bet  was  made  with  the  defendant's 
authority,  and  the  amount  paid  hy  the  plaintiff  to  I>ittlcr  ;  but  there  was  a  conflict 
of  evidence  as  to  whether  or  not  the  plaintill'  was  authorised  to  make  the  payment. 
The  jury  found  that  he  was:  and  the  court  declined  to  disturb  their  verdict  thereon. 

As  to  the  claim  in  the  second  count,  the  facts  were  these :— The  plaintiff  was  a 
trainer  of  horses  at  Newmarket:  the  defendant  was  a  wine-merchant  at  liuddei'sfield. 
In  the  month  of  March,  1854,  a  race-horse  called  [358]  Census  was  jointly  purchased 
by  the  plaintilt' and  one  Cohen.  The  latter  afterwaids  sold  his  shai'c  of  the  horse  to 
one  Mallinson  ;  ami  it  was  agreed  between  Mallinson  and  the  plaintiff  that  the  plaintiff 
should  keep  the  hor.se  for  the  purpose  of  training  him,  and  should  ha^'e  the  entire  con- 
trol and  management  of  him,  that  35s.  per  week  should  be  allowed  as  the  e.xjwnses  of 
his  keep,  that  the  plaintill'  should  pay  the  expenses  of  entering  the  horse  and  conveying 
him  to  the  difi'ercnt  races,  that  each  of  them  should  pay  one  half  of  the  horse's  keep 
and  other  expenses,  and  that  the  winnings  should  be  equallj'  divided  between  them. 
Mallins(jn  having  subseiiucntly  sold  his  share  of  the  horse  to  the  defendant,  the  latter 
agreed  with  the  plaintiff  that  he  should  continue  to  keep,  train,  and  manage  him  upon 
the  same  terms  as  had  been  agreed  on  with  Mallinson.  The  horse  was  entered  and 
ran  at  several  races,  but  never  won  anything,  and,  having  ultimately  Itrokon  down, 
was  sold  at  Tattersiill's  for  201.  The  plaintiff'  now  sought  to  recover  from  the  defen- 
dant 1651.  lis.  lOd.,  being  the  moiety  of  the  keep  and  ex])enses  of  the  horse  since  the 
defendant  l)ecamo  possessed  of  his  moiety,  allowing  in  the  p;u'ticulars  credit  for  101., 
the  moiety  of  the  sum  for  which  the  horse  was  .sold.  There  ha<l  been  no  picvious 
settlement  of  accounts  between  the  ))arties. 

On  the  |)art  of  the  defendant,  it  was  submitted  that  this  rominunity  of  ])i()tit  and 
loss  constituted  a  partnership  lietweon  the  plainlill'  ;uid  defendant,  and  therefore  that 
the  plaintifi'  ccjuhl  not  recover  in  a  court  of  law  in  respect  of  I  he  claim  set  up  in  the 
second  count. 

The  learned  judge  directed  a  verdict  for  the  plaintifi'  for  the  amount  claimed, 
reserving  to  the  defend/uit  leave  to  move  to  reduce  the  damages  by  the  sum  mentioned 
in  the  second  count,  if  the  court  should  be  of  opinion  that  the  transaction  created  a 
partneiship. 

Athcrlon,  C^i.  C,  in  Hilary  Term  last,  obtiiined  a  lulc  [359]  nisi  accordingly,  lie 
leferred  to  liunll  v.  Jldwnioiiil,  6  B.  &  C.   14!),  !)  I).  .V  K.   ISC. 
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Hawkins  shewed  cause.  There  was  no  partnership  here.  The  transaction  amounts 
simply  to  this  : — The  plaintiff,  having,  at  the  request  of  the  defendant,  incurred  all 
the  expense  of  keeping  the  horse,  conveying  him  to  the  different  races,  and  entering 
him  to  luu,  seeks  to  reco\er  the  moiety  which  the  defendant  agreed  to  pay  him.  The 
horse  never  won  anything,  and  therefore  there  was  never  any  account  to  settle  between 
the  parties.  [Cresswell,  J.  This  point  was  before  the  court  of  Queen's  Bench  in  a 
very  recent  case  (a)'.]  This  is  not  a  partnership  at  all.  [Cockburn,  C.  J.  If  it  is, 
each  might  sell  his  share  in  the  horse,  and  so  fix  the  other  with  a  partnership  with  the 
vendee.]  There  is  in  one  sense  community  of  interest,  but,  as  to  the  defendant's 
moiety  of  [360]  the  expenses,  the  plaintiff  paid  it  as  the  defendant's  agent.  [Crowder,  J. 
Each  might  have  sent  in  half  the  hay,  corn,  itc]  No  doubt.  The  present  case  is 
very  like  that  of  Hehiic  v.  Smith,  7  Bingh.  709,  5  M.  &  P.  744,  where  it  was  held  by 
this  court  that  a  part-owner  of  a  ship  is  not  necessarily  a  partner,  and  therefore  a  part- 
owner  who  as  ship's  husband  incurred  the  expense  of  the  outfit  might  sue  the  other 
part-owners  separately  for  their  respective  shaies  of  the  expense.  In  giving  judgment, 
Tindal,  C.  J.,  said  :  "  Part-owners  of  a  ship  are  not  neces.saril}-  partners.  If  the  parties 
had  laid  out  money  on  a  speculation  in  goods,  the  proceeds  to  be  divided  on  the  ship's 
return,  they  would  have  been  partners  in  every  sense  ;  but  there  is  nothing  here  to 
shew  that  they  were  more  than  pai't-owners,  and  the  question  is,  whether,  if  one  lays 
out  money  to  enable  the  ship  to  proceed,  he  may  not  sue  each  of  the  owners  for  his 
share  of  the  expense.  There  is  nothing  to  shew  that  the  plaintiff's  claim  was  to  depend 
on  the  profits  of  the  A'oyage,  or  that  he  was  to  be  deprived  of  remuneration  if  the 
voyage  turned  out  to  be  without  profit.  The  outfit  was  a  portion  of  the  capital  which 
each  was  to  advance  ;  and,  if  the  plaintiff  had  lent  either  of  the  part  owners  the  capital 
he  was  to  contribute,  that  would  clearly  have  formed  the  gi-ouud  of  a  separate  claim." 
It  is  impossible  to  distinguish  that  case  from  this  {ay.  Gale  v.  Lcckie,  2  Stark.  [361] 
N.  P.  C.  107,  is  also  an  authority  ^eiy  much  in  point.  A.  agreed  with  B.  to  supply 
him  with  a  manusci'ipt  work  to  lie  printed  by  B.,  the  profits  of  which  were  to  be 
equally  divided.  An  action  having  lieen  brought  by  B.  against  A.  for  refusing  to 
suppl}'  the  manuscript,  it  was  objected  for  the  defendant  that  the  action  was  not 
maintainable,  since  it  was  brought  by  one  partner  against  another,  in  order  to  recover 
partnership  piofits.  But  Lord  EUenborough  said  :  "  I  cannot  accede  to  this  objection  : 
the  action  is  not  brought  against  the  defendant  to  recover  partnership  profits,  but  for 
not  contributing  his  labour  towai-ds  the  attainment  of  profits  to  be  subsequently  divided 
between  the  parties.  I  have  known  similar  actions  brought  in  several  cases ;  for 
insta,nce,  actions  for  not  entering  into  partnership  according  to  an  agreement." 

(ay  Hollingwarth  v.  Buckstcme,  Hilary,  18.57.  It  was  an  action  brought  to  recover 
the  half  of  certain  freight  earned  by  two  vessels  which  the  plaintiff  had  chaitered  for 
the  purpose  of  carrying  materials  to  Sweden,  for  the  Swedish  Railway  Company,  upon 
an  agreement  whereby  the  defendants,  the  ship-brokers,  were  to  have  half  the  surplus 
freight  which  the  .ships  might  earn  by  carrying  the  goods  of  other  shippers  when  the 
Swedish  Railway  Company  did  not  supply  a  full  airgo.  The  question  was,  whether 
the  agreement  was  for  a  participation  of  losses  and  profits,  so  as  to  create  a  partnership 
between  the  plaintifi'  and  the  defendants,  or  whether  the  half  of  the  surplus  freight 
was  to  be  paid  to  the  defendants  as  a  mere  remuneration  for  their  exertions  in  obtaining 
the  shipments.  At  the  trial  a  verdict  was  taken  for  the  defendants,  subject  to  leave 
reserved  to  the  plaintifi'  to  move  to  enter  the  verdict  for  him  for  such  amount  as  the 
master  should  find  to  be  due  upon  an  account  lietween  the  parties.  Hesketh  v. 
Blanshard,  4  East,  144,  Raidimon  v.  Clark,  15  M.  &  W.  292,  Stacker  v.  Brockkhank, 
3  M'N.  &  G.  250,  and  BoviU  v,  Ilammmd,  6  B.  &  C.  149,  9  D.  &  R.  186,  were  cited 
upon  the  motion.     The  rule  is  yet  pending. 

(a)'-  And  see  misoii  v.  JF/iitehmd,  10  M.  &  W.  503.  There,  A.,  B.,  and  C.  verbally 
agreed  that  they  should  bring  out  and  be  jointly  interested  in  a  pei'iodical  publication. 
A.  was  to  be  the  publisher,  and  to  make  and  receive  general  payments,  B.  to  be  the 
editor,  and  C.  the  printer ;  and,  after  payment  of  all  expenses,  they  were  to  share 
the  profits  of  the  work  equally.  C.  was  to  furnish  the  paper,  and  charge  it  to  the 
account  at  cost  prices.  No  profits  were  ever  made,  nor  any  accounts  settled.  The 
plaintiff"  furnished  paper  to  C,  for  the  purpose  of  being  used  by  him  in  pi'inting  the 
periodical :  and  it  was  held  that  A.  and  B.  were  not  jointly  liable  with  C.  for  the  price 
of  it.     But  see  iJarri/  v.  AesJiain,  3  C.  B.  541. 
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Atherton,  Q.  C,  and  Maiiisty,  in  support  of  the  rule.  The  plaintiff  aiicl  defendant 
became  joint  owners  or  partners  in  the  horse  in  question  ;  and,  consequently,  this 
demand  arising  out  of  a  partnership  transaction,  and  no  account  having  been  settled 
between  them,  according  to  the  pi'inciple  laid  down  in  BuciU  v.  Ilamiiwiul,  6  B.  &  C. 
149,  ',)  D.  &  K.  KS6,  the  action  is  not  maintainable.  [Cockburn,C.  J.  If  a  partnership, 
it  is  one  of  a  very  anomalous  nature  :  either  might  sell  his  interest  in  the  horse,  and 
so  impose  upon  the  otlier  another  partner.]  Two  persons  having  an  interest  in  an 
undivided  and  indivisible  chattel,  must  necessarily  be  partners.  [Willes,  J.  In 
Littleton,  §  :221,  it  is  said,  that,  "If  two  have  jointly,  bv  gift  or  by  buying,  a  horse 
or  an  ox,  (fee.,  and  the  one  grant  that  to  him  belongs  of  the  same  horse  or  ox  to 
an-[362]-()tber,  the  grantee  and  the  other  which  did  not  grant  shall  have  and  possess 
such  chattels  in  common."]  The  agreement  here  was,  that  the  plaintiff  should  keep, 
train,  and  manage  the  horse,  entering  it  for  the  different  races,  paying  all  necessary 
expenses  ;  and,  if  the  horse  won,  half  the  stakes  were  to  be  the  property  of  each  party, 
and,  in  the  event  of  loss,  each  was  to  bear  his  share  of  the  loss.  There  is  nothing  to 
distinguish  the  case  from  that  of  an  ordinary  partnership  :  the  circumstance  of  its 
relating  to  an  isolated  transaction,  and  that  there  is  loss  but  no  profit,  makes  no 
difference.  Suppose  profit  had  been  made,  and  the  present  defendant  had  brought 
an  action  for  his  shai'e,  he  clearly  could  not  have  recovered.  [Cresswell,  J.  If  the 
plaintill'  had  incuri'ed  debts  in  keeping  the  horse,  for  corn  and  hay,  or  for  a  fai-rier's 
bill,  or  had  contracted  a  debt  with  an  innkeeper  on  a  journey,  would  the  defendant 
have  been  liable  ?]  It  is  submitted  that  he  would  be  liable  for  every  debt  necessarily 
incurred  in  furthering  the  joint  interests  of  the  partners.  [Cresswell,  J.  In  the  case 
of  a  partnership,  the  law  gives  to  each  authority  to  contract  debts  for  the  concern  : 
but  there  is  no  such  implied  authority  where  there  is  no  partnership.]  The  ordinary 
test  of  partnership  is,  the  right  to  share  in  profit,  and  the  liability  to  contribute  to 
loss.  In  I'ult  v.  Ei/taii,  3  C.  B.  .'32,  39,  Tindal,  C.  J.,  says:  "Traders  become  partners 
between  themselves  by  a  mutual  participation  of  profit  and  loss  :  but,  as  to  third 
persons,  they  are  pai'tners  if  they  share  the  profits  of  a  concern  ;  for,  he  who  receives 
a  share  of  the  profits,  receives  a  part  of  that  fund  upon  which  the  creditors  of  the 
concei'M  have  a  right  to  rely  for  payment,  and  is  therefore  to  be  made  liable  to  losses, 
although  he  may  have  expressly  stipulated  for  exemption  from  them."  [Cresswell,  J. 
That  has  been  said  ever  since  the  case  of  JJ'iiii(/Ii  v.  (.'arver,  2  H.  Bla.  23.5  :  and  .some 
judges  have  pronounced  it  to  be  a  very  bad  [363]  rule  (a).]  The  claim  is  in  respect 
of  a  scries  of  advances  resulting  in  a  |)artncrship  account.  [Cock  burn,  C.  .J.  Would 
there  be  a  right  of  survivoiship  in  this  ease  S]  Yes;  at  law.  [Cockbnrn,  C.  J. 
Would  not  the  plaintiff  have  been  entitled  to  call  upon  the  defendant  from  week  to 
week  to  pay  his  proportion  of  the  expenses  incurred  in  the  keep,  &c.  of  the  horse?] 
It  would  only  have  l)een  matter  of  account :  it  could  not  have  been  recovered  at  law. 
[Cockburn,  C.  J.  Instead  of  conti'ibuting  his  share  of  the  expenses  of  keeping  and 
training  the  horse,  the  defendant  gets  the  plaintili'  to  advance  it  for  him.  Was  the 
advance  made  qua  jiartner  or  qua  creditor  ?]  The  advance  clearly  formed  a  partnership 
account,  which  can  only  l)c  adjusted  in  a  court  of  equity. 

CoCKiiUHN,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  I  think 
the  fair  result  of  the  evidence  is,  that  there  was  no  partnership  between  the  plaintifl' 
and  the  defendant  in  the  hor.se  in  question.  They  were  owners  in  common,  each  being 
entitled  to  an  undivided  moiety, — part-owners,  but  not  partners  in  the  ordinary  sense 
of  the  term.  I  incline  to  agree  with  the  defendant's  counsel,  that,  though  not  partners 
in  the  horse,  the  plaintitt'  and  defendant  might  be  partners  in  the  mode  of  working 
and  managing  it  for  their  common  benefit.  I  hey  appeal'  to  have  come  to  an  agreement 
that  the  horse  should  be  kept  and  trained  by  the  plaintill',  and  entered  at  races  to  run 
for  the  common  benefit  of  the  two,  that  a  certain  sum  should  be  allowed  weekly  fcjr 
the  horse's  keep,  and  that  there  should  be  an  equal  division  of  the  profit  and  loss 
between  them.  That,  I  think,  would  constitute  ;i  partnership  between  them  in  the 
ma-[364]  nagenicnt  of  the  horse.  But  then  conies  the  question,  whotluir  the  plaintilV 
may  not,  nolwilhst.mding  such  partnership,  recover  from  the  defendant  liis  proportion 
of  the  disi)ursemcnts  made  by  him  in  keeping,  training,  ruiniing,  and  man.aging  the 
horse.     Now,  it  is  incidental  to  every  partnership  that  there  shall  bo  capital  advanced 

(a)  Probably  alluding  to  a  discus.sion  in  the  Exchequer  Chamber  in  nhiinan  v. 
Cox,  which  now  (Michaelmas  Term,  1857)  stands  for  judgment. 

C.  P.  XVIII.— 15* 
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Ijy  the  puitners  for  the  purpose  of  carrying  on  the  coneerii.  It  seems  that  the  capital 
in  this  case  consisted  of  the  necessary  disliursements  for  the  horse's  keep,  and  for 
working  it  for  the  common  benefit.  If  the  two  had  agreed  that  a  certain  sum  should  be 
contributed  by  them  in  equal  moieties  as  the  capital  for  the  partnership,  and  the 
defendant  had  failed  to  advance  his  share,  and  the  plaintiff'  had  advanced  it  for  him, 
there  could  be  no  doubt  that  the  plaintiff  would  have  been  entitled  to  maintain  an 
action  for  the  capital  so  advanced.  Now,  it  lieing  agreed  that  each  should  contrilnite 
a  moiety  of  the  stipulated  capital,  it  clearly  can  make  no  dift'erenee  in  principle  whether 
such  capital  is  all  ad\'anced  at  the  outset  or  fiom  time  to  time  as  the  necessities  of  the 
concern  require  it.  Here,  instead  of  obtaining  advances  from  time  to  time  from  the 
defendant,  it  seems  the  plaintiff  paid  his  share  of  the  expenses  for  him.  No  doubt, 
the  moment  money  is  paid  in  as  capital,  it  becomes  part  of  the  partnership  fund, 
resulting  only  in  matter  of  account,  and  cannot  be  made  the  subject  of  an  action  at 
law.  But  that  is  clearly  distinguishable  from  advances  made  by  one  partner,  not  to 
the  concern,  but  to  the  other  in  respect  of  what  he  is  to  contribute  to  the  joint  capital ; 
and  there  is  no  principle  of  law  that  I  am  aware  of  which  prevents  such  advances  from 
being  reco\'ered  back  :  it  is  a  matter  altogether  dehors  the  partnership.  Without, 
therefore,  in  the  slightest  degree  intending  to  trench  upon  any  of  the  fundamental 
principles  of  the  law  of  partnership,  it  appears  to  me  that  we  may  give  effect  to  what 
justice  demands  here,  by  holding  that  the  plain-[365]-tiff  is  entitled  to  recover  the 
debt  claimed  in  his  second  count. 

Cresswell,  J.  I  am  of  the  same  opinion.  Assuming  that  the  agreement  between 
these  parties  to  keep,  train,  and  run  the  horse  in  question  constituted  a  partnership 
between  them,  I  think  the  payments  made  by  the  plaintiff  amounted  to  an  advance 
by  one  partner  of  capital  on  behalf  and  at  the  request  of  the  other,  and  may  be 
recovered  in  an  action  at  law.  I  do  not  feel  at  all  pressed  by  the  difficulty  suggested 
by  Mr.  Manisty,  as  to  the  complication  of  the  account,  where  there  are  advances  on 
behalf  of  each  other  in  the  case  of  a  partnership  consisting  of  several  members.  How- 
ever complicated  the  account,  the  principle  remains  the  same.  This  is  the  simple  case 
of  an  advance  of  capital  by  one  partner  at  the  request  of  the  other. 

Crowdek,  J.  I  also  think  the  plaintiff  is  entitled  to  recover  in  respect  of  the 
demand  in  the  second  count.  It  seems  to  me  to  be  very  doubtful  whether  there  was 
any  partnership  at  all  Ijetween  the  plaintiff  and  the  defendant.  There  clearly  was 
no  partnership  in  the  horse  :  it  was  a  mere  case  of  joint-ownership.  But  it  is  said 
the  agreement  that  the  horse  should  be  kept,  trained,  and  run  for  stakes,  and  the 
winnings  divided  between  the  joint-owners,  constituted  a  partnership  between  them. 
If  so,  what  is  the  capital  ?  The  money  required  for  keeping,  training,  and  conveying 
the  horse  to  the  various  races  for  which  he  might  be  entered, — in  other  words,  the 
money  expended  in  placing  the  horse  in  a  condition  to  win  the  stakes.  Suppose, 
instead  of  the  agreement  that  the  plaintiff  .should  provide  for  tho.se  incidental  expenses 
from  time  to  time  as  they  arose,  it  had  been  calculated  that  a  sum  of  1001.  would 
be  required  for  the  purpose,  of  which  each  party  was  to  ad-[366]-vance  .501., — could 
thei-e  be  a  doubt,  that,  if  the  plaintifi"  ad\'anced  the  501.  for  the  defendant,  at  his 
request,  he  could  recover  it  back  by  an  action  1  If  so,  it  can  make  no  difference, 
that,  instead  of  being  advanced  in  one  sum  at  the  commencement,  the  defendant's 
share  of  the  capital  was  advanced  by  the  plaintiff"  from  time  to  time  in  such  sums  as 
the  common  purpose  required. 

WiLLES,  J.  I  am  entirel}'^  of  the  same  opinion.  The  agreement  here  amounts 
to  the  sort  of  tenancy  in  common  mentioned  in  the  section  of  Littleton  to  which  I 
referred  in  the  course  of  the  argument.  The  effect  of  the  agreement  seems  to  be 
this, — that  the  plaintiff  should  keep  and  train  and  have  the  exclusive  management  of 
the  horse,  entering  it  and  conveying  it  to  the  different  races,  and  doing  everything 
necessary  to  put  it  in  a  condition  to  run,  and,  in  the  event  of  the  horse  winning, 
paying  over  to  the  defendant  one  half  of  the  amount  of  such  winnings.  It  in  truth 
amounts  to  no  more  than  a  contract  between  two  tenants  in  common,  whereby  the 
one  agrees,  in  consideration  of  certain  things  to  be  done  by  the  other,  to  abstain  from 
exercising  his  rights  in  respect  of  the  chattel  held  by  them  in  common.  It  is  no 
more  a  partnership  than  if  two  tenants  in  common  of  a  house  agreed  that  one  of  them 
should  have  the  general  management,  and  provide  funds  for  necessaiy  repairs,  so  as 
to  render  the  house  fit  for  the  habitcition  of  a  tenant,  and  that  the  net  rent  shoidd 
be  divided  between  them  equally.     E\en  if  this  were  to  be  looked  upon  as  a  contract 
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of  p;uiiiership,  the  point  ;it  which  the  paitiiuishi[)  would  necessarily  coninicnce  is, 
thai  lit  which  the  hoiso  is  put  upon  the  turf  in  a  condition  to  run  for  stakes.  The 
payments  sought  to  be  recovered  here  are,  payments  made  by  the  ])laintifV  in  the 
nature  of  advances  on  behalf  of  the  defendant  anterior  to  the  time  at  which  any 
partnership  could  com-[367]-nience.  Without  expressing  any  decided  opinion  upon 
the  first  point,  upon  the  second  ground  I  concur  with  llie  rest  of  the  court  in 
thinking  that  the  plaintitl'  is  entitled  to  recover  upon  the  second  count  as  well  ;»6 
upon  the  first,  and  therefore  that  the  rule  to  reduce  the  damages  must  be  discharged. 
Kulc  discharged. 


Leigh  and  Wivk,  E.xecutor  and  E.xecutii.x  of  Henry  How,  Deceased,  v.  Ann 
Bakkk,  I'Lxecutri.x  of  William  Baker,  Deceased.     May  5th,  1^.57. 

A  writ  issued  under  the  Hills  of  Exchange  Act;,  1855,  it;  &  19  Vict,  e.  07,  in  a  c-ase 
which  is  not  within  the  act, — the  bill  or  note  having  become  due  and  payable  more 
than  si.x  months  before, — may,  l)y  virtue  of  the  222nd  section  of  the  Common  L.iw 
Procedure  Act,  1  i'S52.  i>e  .amended,  by  turning  it  into  a  writ  undei-  the  last-mentioned 
act. — The  defendant  was,  in  May,  1856,  seived  with  a  writ  of  summons  under  the 
Bills  of  Exchange  Act,  1855,  for  the  recovery  of  princi])al  and  interest  on  a  pro- 
nn'ssory  note  allegeil  to  have  been  made  by  her  testator  in  March,  1851,  payable 
on  demand.  No  appearance  having  been  entered,  judgment  was  signed,  and 
execution  issued.  Nine  months  afterwards,  the  defendant  moved  to  set  aside  the 
writ  and  subsecpient  proceedings,  on  the  ground  that  they  were  coram  non  judice 
and  ^oid,  and  also  suggesting  that  the  testator's  signature  to  the  note  was  a 
foi'gery.  The  court  refused  to  set  aside  the  writ,  but  allowed  it  to  be  amended, 
upon  tcrm.s,  by  making  it  a  specially  indorsed  writ  under  the  25th  section  of  the 
Common  Law  Procedure  Act,  1852. 

This  was  an  action  brought  by  the  plaintiff's  as  executor  and  e.xecutii.x  of  Henry 
How,  deceased,  to  recover  1101.  17s.  for  principal  and  interest  on  a  promissory'  note  in 
the  following  form  : — 

"1851.     March  3rd. 

"  We,  Kobert  Xoi'man,  John  Norman,  yeomans,  of  Northmolton  and  Winsford, 
A\'illiani  lUkcr,  cordwainei-  of  Winsford,  jointly  and  separately  do  hereby  piomise 
to  pay,  on  demand,  unto  Henry  How,  .sen.,  of  East  Anstey,  in  the  county  of  l)cvon, 
on  his  order,  the  sinn  of  one  hundred  pounds  of  lawful  money  of  (xreat  Britain,  with 
interest  at  5  per  cent.,  for  value  received  by  me  Ivobert  Norman  this  third  day  of 
March,  one  thousand  eight  hundred  and  tifty-one.     ^Vitness  our  hands, 

"XIOO.  "  RoiiUKT  Norman. 

"John  Nokman. 
"Elizabeth  How.  "Wii,i,ia!m  Bakkk." 

[368]  Li  May,  185fi,  the  defendant  was  duly  served  with  a  writ  of  summons 
indorsed  pursuant  to  "The  Summary  Procedure  on  Bills  of  E.xchangc  Act,  1855," 
18  &  1!)  Vict.  c.  (i7.  On  the  3rd  of  June,  judgment  was  signed  in  the  form  given  in 
schedule  15.  to  the  act  annc^xcd  ;  and  a  li.  fa.  issued  de  bonis  propriis  of  Ann  Baker. 

Field,  (rn  a  former  day  in  this  term,  obtained  a  rule  calling  u])on  the  iilaintill's 
to  shew  cause  why  the  writ  of  summons  and  all  suiisecpuMit  jjroceediiigs  had  thereon 
should  not.  be  set  aside,  or  why  the  judgment  signed  in  this  cause  and  all  ])roi-etMlings 
had  ihereon  should  not  be  set  aside,  or  why  the  said  judgment  and  subse<|nent  pro- 
ceedings should  n(jt  be  set  aside,  and  the  defendant  bi'  at  liltorty  to  appear  to  the  s.iid 
writ  of  summons  and  to  defend  the  action  (a). 

(ii)  The  athdavil  u|)on  which  ihe  rule  was  mo\ed  was  m.ide  by  the  defendant,  who 
w.is  described  as  "widow  of  W'illi.im  Baker,  deceased,  late  of  Winsford,'  and  CJeorge 
Baker,  her  son.  The  foiiner  deposed  that  she  was  served  with  the  writ  of  summons 
in  this  action  in  May  last ;  that,  at  that  time,  Jiid  up  to  the  time  when  she  lirst  coiisnltod 
her  attoiney  in  this  case,  on  or  about  the  17tl'  of  .March,  liS.")7,  as  hereinafter  men- 
tioned, she  was  wholly  ignoi'ant  of  the  law  in  .inch  matteis,  anri  of  all  proceedings 
thereunder,  and  that  she  then  and  still  lived  at  a  distance  of  nearly  twent}'  miles  from 
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[369]  The  act  is  limited  to  actions  brought  within  six  months  after  the  bill  or 
note  shall  have  become  payable.  [370]  This  note  was  made  in  March,  1851,  and  was 
payable  on  demand  ;  it  was,  therefore,  due  and  payable  immediately,  and  consequently 
the  act  does  not  apply  to  it,  and  the  whole  proceeding  is  a  nullity.  [Cresswell,  J. 
The  action  is  the  demand.]  The  statute  of  limitations  would  begin  to  run  from  the 
date:  Norton  v.  Ellain,  2  M.  &  AV.  J:61.  [Willes,  J.  It  could  not  be  said  to  he  an 
over-due  note,  so  that  a  person  taking  it  would  take  it  subject  to  its  equities.]  No. 
The  judgment  is  wrong  in  form  also  ;  the  Lst  section  of  the  act  (a)  only  authorizes  a 

any  attorney,  and  that  she  then  and  still  was  very  infirm,  and  for  those  reasons 
neglected  to  appear  to  the  writ,  or  to  take  any  steps  in  the  matter  ;  that  she  was  some 
time  afterwards  informed  that  judgment  had  been  signed  in  this  action  ;  that,  about 
a  month  after  she  was  served  with  the  said  writ,  an  officer  of  the  sheriff  of  Somerset 
took  possession  of  three  leasehold  dwelling-houses  and  premises  left  to  her  by  the 
will  of  her  late  husband,  and  remained  therein  with  her  and  her  son  (the  other 
deponent)  for  upwards  of  a  month,  when  the  .said  dwelling-houses  were  .sold  to  one 
William  Quartly  :  that,  shortly  after  she  had  heard  that  the  said  judgment  had  been 
so  .signed  against  her  in  this  action,  she  went  with  her  daughter  Hiza  Webber  to  the 
office  of  Messrs.  Pearse  &  Crosse  (the  plaintitfs'  attorneys),  in  Southmolton,  and  there 
saw  the  promissoiy  note  upon  which  this  action  was  said  to  be  founded,  and  which 
purported  to  be  signed  by  hei'  late  husband,  William  Baker,  and  she  and  her  said 
daughter  percei\'ed  that  the  name  of  ^\'illiam  Baker  signed  on  the  promissory  note 
was  not  the  handwriting  of  her  late  husband  ;  that  she  verily  believed  the  said 
signature  "William  Baker"  was  not  the  handwriting  of  her  late  husband  the  said 
AMlliam  Baker ;  that  she  verily  believed  the  said  William  Baker,  her  late  husband, 
never  was  indebted  to  the  said  Henry  How,  the  payee  of  the  said  note,  and  that  he 
never  became  surety  to  him  for  any  other  person,  and  she  believed,  that,  if  he  had 
been  so  indebted,  or  had  so  become  surety,  he  would  have  informed  her  thereof ;  that 
the  words  "  William  Baker,  cordwainer,  of  Winsford,"  appeared  to  have  been  inter- 
lined in  the  body  of  the  said  note  and  that  the  said  signature  "William  Baker"  was 
written  the  last  of  the  signatures  at  the  foot  of  the  said  note  ;  that  she  then  and  still 
believed  that  the  said  signature  was  a  forger}^ ;  that,  a  few  days  after  she  and  her 
said  daughter  had  so  inspected  the  said  note,  her  son  George  Baker  (the  other 
deponent)  told  her  he  had  been  to  the  othce  of  Messi's.  Pearse  &  Cro.sse,  the  plaintiff's' 
attorneys,  and  had  seen  the  said  note,  and  found  that  the  signature  "  William 
Baker "  was  not  her  said  husband's  signature,  but  that  the  said  Mr.  Crosse  had 
told  him,  that,  judgment  having  been  signed  in  the  action,  it  was  too  late  to  dispute 
the  note ;  that  she  believed  this  statement  of  Messrs.  Pearse  ife  Crosse  to  be  true,  and, 
in  consequence  thereof,  and  of  her  ignorance  of  the  law,  she  took  no  steps  to  obtain 
legal  redress  until  she  explained  the  facts  to  Mr.  Waldron,  attorney,  of  Wiviliscombe, 
iis  thereiuafter  mentioned;  that,  on  or  about  the  f7th  of  February  last,  she  was 
served  with  a  writ  of  ejectment  brought  by  the  said  John  Leigh  against  her  and 
her  said  son,  George  Baker,  and  Isabella  Gunter,  to  obtain  possession  of  the  above 
dwelling  houses  ;  that  she  had  been  informed,  and  believed,  that  the  said  William 
Quaitly  did  not  complete  the  purchase  of  the  dwelling-houses  and  premises  from  the 
sheriH',  and  that  the  same  were  in  fact  purchased  from  the  sheriff  by  the  said  John 
Leigh,  and  that  he  was  in  consequence  liringing  the  said  ejectment ;  that,  on  being- 
served  with  the  said  writ  of  ejectment,  and  understanding  she  should  be  turned  out 
of  the  house,  she  went  to  consult  the  said  Mr.  Waldrou  thereon,  and  then  explained 
to  him  the  facts  thereinbefore  mentioned ;  and  that  the  said  Mr.  Waldron  hatl 
informed  her  that  the  proceedings  in  this  action  on  the  part  of  the  plaintiffs  had  been 
wrong,  and  had  advised  her  to  apply  to  have  them  set  aside.  The  other  deponent,  George 
Bakei',  also  swore  positively  that  the  name  "  William  Baker  "  at  the  foot  of  the  pro- 
missory note  in  question  was  not  in  the  handwriting  of  his  late  father,  and  that  he 
never  knew  or  heard,  and  did  not  believe,  that  his  father  was  ever  indebted  to  the 
said  Henry  How,  or  ever  liecame  surety  to  him  for  any  other  person. 

(a)  The  1st  section  enacts,  that,  "from  and  after  the  24th  of  Octolier,  18-5.5,  all 
actions  upon  bills  of  exchange  or  promissory  notes  commenced  within  six  months 
after  the  same  shall  ha\'e  become  due  and  payalile,  may  be  In'  writ  of  summons  in  the 
special  form  contained  in  schedule  A.  to  this  act  annexed,  and  indorsed  as  therein 
meutioued ;  and  it  shall  be  lawful  for  the  plaintiff,  on  tiling  an  affidavit  of  persoual 


2  C.  B.  (N.  S.)  371.  LEIGH    r.   BAKER  401 

judgment  [371]  in  the  form  given  in  schedule  B.,  and  that  is  a  judgment  against  the 
defendant  personally,  there  being  no  words  in  the  section  to  allow  of  any  deviation 
from  that  form.  This  is  an  action  against  the  defendant  as  executrix  :  and  it  may 
well  be  dou))ted  whether  the  statute  intended  to  apply  to  actions  against  executors 
or  administrators.  [Cress well,  J.  8o  far  as  regards  the  irregularity  in  the  writ  of 
summons,  the  application  comes  very  lat«.]  The  affidavit  sntficicutly,  it  is  submitted, 
explains  the  delaj'.  The  fi.  fa.  is  also  irregular,  inasmuch  as  it  is  to  be  levied  do  bonis 
propriis.  [Cresswell,  J.  The  fi.  fa.  would  necessarily  follow  the  judgment.]  The 
judgment  is  clearly  a  nullity.  It  would  be  bad  on  error :  and,  as  the  act,  by  s.  1, 
takes  away  the  writ  of  error,  the  only  remed}''  the  party  can  ha\e  i.';,  liy  application 
to  the  court. 

Lush  afterwards  moved,  on  the  part  of  the  plaintifTs,  for  a  rule  nisi  to  amend  the 
judgment  and  writ.  The  court  directed,  that,  instead  of  granting  a  cross-rule,  it 
should  be  made  a  term  in  the  defendant's  rule,  that  the  plaintifi's  .should  be  at  liberty 
at  the  time  of  shewing  cause  to  renew  the  application  to  amend  the  judgment  and 
fi.  fa. 

[372]  Lush  now  shewed  cause  (a).  The  rule  is  founded  upon  the  aflida\'it  of  the 
defendant  and  her  son  :  neither  of  the  parties  to  the  note  makes  any  affidavit. 
[Crowder,  J.  Is  there  an  affidavit  by  Elizabeth  How,  the  witness?]  No.  [Field. 
There  is  an  affidavit  of  an  application  made  to  her,  and  of  her  refusal  to  make  anj'^ 
affidavit.]  It  appears  from  the  affidavits  in  answer  that  the  plaintiffs'  testatoi',  Henry 
How,  died  in  June,  185.5.  This  application, —  which  re.solves  itself  into  a  mere  question 
of  irregularity, — is  too  late  :  it  is  not  made  until  ten  months  after  the  service  of  the 
writ,  and  nine  months  after  judgment  signed  and  execution  executed.  [Cresswell,  J. 
Have  you  any  affidavit  explaining  the  cii'cumstances  tnider  which  the  note  was  made?] 
None.  [C'ockburn,  C.  J.  Is  not  that  which  is  complained  of  something  more  than 
mere  irregularity  !  It  is  contended  on  the  other  .side  that  the  case  is  not  within  the 
statute  at  all,  inasmuch  as  the  statute  only  applies  to  bills  and  notes  which  became 
due  and  payable  mthin  six  months  before  the  commencement  of  the  action,  and  does 
not  apply  to  actions  against  [373]  personal  representatives.]  Still,  it  is  submitted, 
it  is  merely  irregularity.  [Cockburii,  C.  .f.  It  is  more  than  irregularity  :  the  act 
altogether  changes  the  procedure.  Cresswell,  J.  Is  the  defendant  liable  in  any  other 
capacity  than  executrix  ?]  No.  The  court,  however,  have  power  to  amend  the  writ, 
if  necessar}',  so  as  to  make  it  a  good  writ  undei'  the  Common  Law  Procedure  Act, 
1852.     [Cockburn,  C.  J.     If  the  case  is  one  which  is  not  within  the  statute,  the 

service  of  such  writ  within  the  jurisdiction  of  the  court,  or  an  order  for  leave  to 
proceed,  as  provided  by  the  Common  Law  Procedure  Act,  1852,  and  a  copy  of  the 
writ  of  summons  and  the  indorsements  thereon,  in  case  the  defendant  shall  not  have 
obtained  leave  to  appear  and  have  appeared  to  such  writ  according  to  the  exigency 
thereof,  at  once  to  sign  final  judgment  in  the  form  contained  in  schedule  B.  to  this 
act  annexed  (on  which  judgment  no  ])roceeding  in  error  shall  lie),  for  any  sum  not 
exceeding  the  sum  indorsed  on  the  writ,  together  with  intei'est,  at  the  rate  specified 
(if  any),  to  the  date  of  this  judgment,  and  a  sum  for  costs  to  be  fixed  by  the  masters 
of  the  superior  coiuts,  oi'  any  thice  of  them,  subject  to  the  ap])roval  of  the  judges 
thereof,  or  any  eight  of  them  (of  whom  the  Lord  Chief  Justices  and  I,oi'd  Chief  Uaron 
shall  be  three),  unless  the  plaiutitl'  claini  more  than  such  fixed  sum,  in  which  case  the 
costs  shall  be  taxed  in  the  oi'diuary  way,  and  ihv.  )ilaiiitill'  may  upon  such  judgment 
issue  execution  forthwith." 

(a)  The  affidavits  filed  in  opposition  to  the  rule,  stated,  amongst  other  things,  that, 
on  or  aliout  the  15tli  of  July,  1850,  the  sheritl'  of  Somerset  cau.sed  the  three  (.'Ottagos 
seized  under  the  writ  of  fi.  fa.  to  be  advertized  for  sale  at  Winsford  on  the  "Jlst  of  that 
month,  and  that  the  plaiiitifl' .lohn  Leigh  and  several  othei-  persons  attended  the  .said 
sale,  when  William  (i>uartly  was  the  highest  bidder  for,  and  i)ccame  the  purcha.ser  of, 
the  said  premises  at  and  for  the  sum  of  1501.  ;  that  t^hiartly  afteiwards  i'elini|uished 
the  contract  in  favour  of  John  Leigh  ;  that  the  amotnit  of  debt  and  ta.xed  costs  owing 
und(u-  the  execution,  including  the  said  execution,  was  11(51.  15s.,  which  s\un  was 
allowed  to  him  in  account  in  the  said  purchiuse-money  of  1501.  :  and  that  the  balance 
thereof,  amounting  to  .'5.'5l.  5s.,  was  paid  by  him  to  the  sherilV,  .and  a  proper  deed  of 
assignment  from  the  .said  shiM-ifi'  of  the  pieniises,  dated  the  28lh  of  July,  I85(),  Wius 
executed  li\'  liim  to  the  .said  .lohu  Leigh. 
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necessary  consequence  is  that  the  whole  pioceedings  fall  to  the  ground.  The  statute 
gives  the  court  a  new  summary  jurisdiction,  to  be  exercised  only  in  certain  circum- 
stances. If  the  writ  has  issued  in  a  case  to  which  the  provisions  of  the  act  do  not 
apply,  the  whole  proceedings  ai'e  c(3ram  non  judice.]  The  fact  of  the  writ  of  error 
being  taken  away  shews  that  the  legislature  intended  technical  objections  to  have  no 
weight.  [Cockburu,  C.  J.  The  very  fact  of  the  defendant  being  deprived  of  that 
remedy  ought  to  make  us  more  cautious  in  exercising  the  new  juiisdiction  thus 
created.  Are  you  prepared  to  aigue  that  the  court  is  to  enforce  proceedings  upon 
a  writ  which  the  plaintiff  has  thought  tit  to  issue  in  a  case  which  is  not  within 
the  statute?]  Yes.  The  execution,  and  perhaps  the  judgment,  may  be  wrong; 
but  they  are  amendable.  [Cockburu,  C.  J.  Do  you  admit  that  the  case  is  not 
within  the  statute"?]  It  must  be  conceded  that  the  note  upon  which  the  action 
is  brought  is  not  within  the  statute,  a  note  payable  on  demand  being  payable  immedi- 
ately ;  but  not  that  the  statute  does  not  apply  to  executors.  The  proceedings,  though 
irregular,  are  not  void.  Assuming,  for  the  sake  of  argument,  that  an  executor  is  not 
within  the  act,  the  only  way  of  taking  ad^'antage  of  that  would,  but  for  the  prohilntory 
words  in  s.  1,  be  by  writ  of  error.  [Cresswell,  J.  Suppose,  before  the  passing  of  the 
act,  a  writ  had  issued  in  this  form,  what  would  be  the  result  ?]  It  would  have  been 
an  irregularity  only  :  the  writ  is  still  a  writ  of  the  court.  [374]  [Cockburn,  C.  J. 
The  statute  introduces  a  new  system  of  procedure  of  a  very  special  and  peculiar  nature. 
Must  it  not  be  confined  strictly  to  such  cases  as  properly  fall  within  it  ?]  That  being 
conceded,  the  question  is,  what  is  the  consequence  ?  The  proceeding  cannot  be  void  ; 
for,  error  will  not  lie.  Then,  the  7th  section  enacts  that  "  the  provisions  of  the  Common 
Law  Procedure  Act,  18.52,  and  the  Common  Law  Procedure  Act,  \Soi,  and  all  rules  made 
under  or  by  virtue  of  either  of  the  said  acts,  shall,  so  far  as  the  same  are  or  may  be  applic- 
able, extend  and  apply  to  all  proceedings  to  be  had  or  taken  under  this  act."  Here,  the 
plaintift' seeks  to  apply  the  provisions  of  the  Common  Law  Procedure  Act,  1 S52.  By  that 
act,  three  several  forms  of  writ  of  summons  are  given, — one,  under  s.  2,  where  the  defen- 
dant is  residing  within  the  jurisdiction  of  the  court, — a  second,  under  s.  18,  where  the 
defendant  is  a  British  subject  residing  out  of  the  jurisdiction  of  the  court,  in  any  place 
except  in  Scotland  or  Ireland, — a  third,  under  s.  1 9,  where  the  defendant  is  a  foreigner 
residing  out  of  the  jurisdiction  of  the  court :  and  in  each  case  the  form  is  given. 
Suppose  a  defendant  were  ser^•ed  with  a  writ  in  a  form  not  properly  adapted  to  the 
particular  case,  could  it  be  contended  with  any  hope  of  success  that  the  process  was 
therefoie  irremediably  void?  That  case  is  specially  provided  for  by  s.  21,  which 
enacts,  that,  "if  either  of  the  forms  of  writ  of  summons  contained  in  the  schedule  A. 
to  the  act  annexed,  and  marked  respectively  Nos.  1,  2,  and  .3,  shall  by  mistake  or 
inadvertence  be  substituted  for  any  other  of  them,  such  mistake  or  inadvertence  shall 
not  be  any  objection  to  the  writ  or  any  other  proceeding  in  such  action,  but  the  writ 
may,  upon  an  ex  parte  application  to  a  judge,  whether  before  or  after  any  application 
to  set  aside  such  writ  or  any  proceeding  thereon,  and  whether  the  same  or  notice 
thereof  shall  have  been  served  or  not,  Ije  amended  by  such  judge,  without  costs." 
[375]  [Cockljurn,  C.  J.  That  would  seem  to  imply,  that,  but  for  that  provision,  it 
could  not  have  been  done.]  Precisely  so.  That  provision  is  applicable  to  the  Bills 
of  Exchange  Act,  by  virtue  of  the  7th  section.  The  writ  in  this  case  is  by  mistJike 
substituted  for  a  wr-it  under  the  Common  Law  Procedui-e  Act  :  and  the  court  is  asked 
to  amend  it.  [Cockburn,  C.  -L  Then  the  defendant  must  be  let  in  to  appear  and 
defend.]  There  she  is  met  by  the  insuperable  objection  that  she  has  allowed  the  time 
to  go  by.  It  must  be  assumed  that  she  knew  of  the  irregularity  when  she  was  served 
with  the  writ.  [Cockburn,  C.  J.  It  must  not  be  assumed  that  this  is  a  mere  irregu- 
larity. The  question  is  whether  the  whole  proceeding  is  not  a  nullity.]  The  whole 
scope  of  the  statute  shews  that  it  is  not  a  nullity,  but  a  mere  irregularity,  which  is 
amendable,  and  which  may  be  w-aived  by  laches.  [Cocklturn,  C.  J.  The  statute 
introduces  an  entirely  new  course  of  proceeding,  unknown  to  the  law.  A  defendant 
who  is  served  with  process  under  it  cannot  defend  the  action, — w^hich  is  the  common 
law  right  of  every  subject, — without  the  special  leave  of  a  judge.  If  a  plaintiff  issues 
a  writ  in  a  case  which  is  properly  within  the  contemplation  of  the  act,  then  he  is  of 
course  entitled  to  the  benefit  of  all  the  provisions  as  to  amendment  contained  in  the 
Common  Law  Procedure  Acts :  but,  if  he  chooses  to  misapply  the  process  created  by 
the  act  in  a  case  not  within  the  purview  of  the  act,  I  do  not  see  how  he  can  avail 
himself  of  those  provisions.]     It  is  only  where  the  proceeding  is  in  a  foim  not  warranted 
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by  the  statute  that  resort  need  be  bad  to  the  powers  of  amendment  cont^iined  in  the 
Common  Law  Procedure  Acts.     If  the  statute  now  in  question  bad  foinied  part  of 
the  Common  Law  Procedure  Act,  1852,  as  it  might  have  done,  there  would  have  been 
a  fourth  form  of  writ.     [Crowder,  J.,  referred  to  Knight  v.  Pucock,  17  C.  B.  177,  where, 
upon  a  motion  to  set  aside  a  copy  and  service  of  a  writ  [376]  under  this  act,  on  the 
ground  of  an  iriegularity  in  the  indorsement,  the  court  allowed  the  writ  and  copy 
to  be  amended,  under  the  20th  section  of  the  Common  Law  Procedure  Act,  1852.] 
There  can  be  no  greater  ditticulty  in  applying  the  21st  section  of  that  act  to  a  proceed- 
ing undei-  this  act,  than  the  20th  section.     [Cockbnrn,  C.  J.     It  is  ditlicult  to  see  how 
you  can  a[)i)ly  the  provisions  of  the  Common  Law  Procedure  Act  as  to  three  writs,  to 
an  act  which  gives  but  one  form  of  writ.]     The  amendment  might,  it  is  submitted, 
be  made  under  s.  96  of  the  Common  Law  Procedure  Act,  1854,  which  enacts  that 
"it  shall  be  lawful  for  the  superior  courts  of  common  law,  and  every  judge  thereof, 
and  any  judge  sitting  at  nisi  prius,  at  all  times  to  amend  all  defects  and  errors  in  any 
proceedings  under  the  provisions  of  this  act,  whether  there  is  anything  in  writing  to 
amend  by  or  not,  aiid  whether  the  defect  oi-  error  be  that  of  the  party  ajiplying  to 
amend  or  not ;  and  all  such  amendments  may  be  made  with  or  without  costs,  and 
upon  such  terms  as  to  the  court  or  judge  may  seem  fit ;  and  all  such  amendments  as 
may  be  neces.sary  for  the  purpose  of  determining  in  the  existing  suit  the  real  (juestion 
in  controversy  between  the  parties  shall  be  so  made,  if  duly  applied  for."     [Cresswell,  J. 
The  222nd  section  is  much  more  favouraljle  for  you.     If  you  claim  to  amend  under  the 
iiills  of  E.vchange  Act,  it  must  be  for  the  purpose  of  making  the  writ  a  good  proceed- 
ing under  that  act  :  whereas,  the  222nd  section  of  the  Common  Law  Procedure  Act, 
1852,  confers  a  general  power  of  amendment  applicable  to  all  proceedings  in  all  ci\'il 
actions.     Cockbiun,  C.  .1.     The  amendment  proposed  takes  the  case  out  of  the  Bills 
of  Exchange  Act :  with  that  amendment  of  the  writ,  all  the  subsequent  proceedings 
necessarily  fall]     Not  so,  it  is  submitted.     The  amendment  of  the  writ  would  make 
it  a  specially  indorsed  writ  under  the  Common  Law  Procedure  Act ;  and  there  has 
[377]  been  no  appearance.     [Cockburn,  C.  J.     The  defendant  asks  us  to  annul  all  the 
proceedings  because  they  are  coram  non  judiee.]     The  court  must  exercise  its  disei'etion 
as  to  the  terms  upon  which  the  amendment  is  to  be  allowed,  regard  being  had  to  all 
the  powers  of  amendment  containerl  in  the  former  acts. 

Field,  in  supjiort  of  his  lule.  It  is  submittcil,  that  that  which  is  complained  of 
here  is  matter  of  substance,  and  not  mere  iriegularity,  and  that  the  court  has  no 
power  to  make  the  amendment  proposed.  [Cresswell,  J.  Do  you  contend  that  the 
writ  would  not  have  lieon  amendal)l(!  if  the  application  for  that  purpose  had  been 
made  before  the  expiration  of  the  time  for  entering  an  appearance  ?]  No  amendment 
could  have  been  made  even  then.  1  he  21st  section  of  the  Common  Law  Procedure 
Act,  1852,  clearly  is  not  applicable  to  this  ease,  and  is  not  incorporated  with  the  Bills 
of  Kxehange  Act,  1855.  That  section  is  expressly  limited  in  its  operation  to  the  three 
writs  mentioned  in  the  2nd,  18th,  and  19th  sections,  which  diflcr  merely  in  the  mode 
and  place  of  .service  and  the  time  for  ap])earance,  the  subsequent  proceedings  under 
each  bciTig  the  same.  And,  as  to  the  222nd  suction,  the  ])ower  of  amendment  thei'cby 
created  is,  only  to  make  the  [jiocccdings  conformable  to  what  they  were  intended  to 
be:  but  it  confers  upon  the  court  no  power  to  conveit  a  writ  of  the  peculiar  nature 
of  that  now  in  (piestion,  giving  a  remeily  which  was  before  unknown  to  the  law,  into 
a  common  law  writ,  attended  with  consequences  altogether  different,  [(.'rowdei',  .]. 
I  certainly  have  allowed  amendments  of  this  sort  many  times  at  chambers,  without 
challenge,  where  it  has  tnrnecl  out  that  the  writ  was  issued  more  than  six  motiths 
after  the  bill  or  note  became  due.  Willes,  J.  I  have  done  the  same  ]  The  ainend- 
mcnt  which  the  222nd  section  deals  with  seems  to  eontemplato  an  exist-[378]-ing 
suit:  the  amendment  here  sought  destroys  the  existing  suit.  [Cresswell,  J.  Not  so. 
This  is  an  action  by  the  plaintifls  against  the  defendant  upon  a  promis.sory  note:  the 
question  in  controversy  between  the  parties  in  th(!  suit  is,  whether  or  not  the  defend.int 
is  lial)le  on  the  note.]  The  object  of  the  amendment  is,  to  create  a  new  suit  alteiidefl 
with  entirely  diHerent  consequences.  It  may,  indeed,  be  doubted  whelluM-  tlu^  ])r()- 
eeeding  here  was  a  suit  at  all, — the  suit  being  a  nn^re  mode  of  bringing  the  defendant 
into  court.  [Cresswell,  J.  When  do  you  .say  it  becomes  a  suit  .'|  When  a  declaration 
is  delivered.  [Cresswell,.!.  I  eainiot  assc'iit  to  that.]  At  all  events,  this  is  not  a  case 
to  which  any  of  the  powers  of  amendment  can  |iToperly  be  applied. 

Cockburn,  C.  .1.     I  must  confess  1  ;iiri  not  i|uito  satistiecl  that  this  is  a  wise  in 
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Avhif'h  the  court  h.-is  power  to  amend.  Inasmuch,  however,  as  my  learned  Brothers 
are  all  agreed  that  it  is  a  fit  case  for  amendment  upon  terms,  and  that  we  have  power 
to  amend,  I  will  not  hold  out  against  their  opinions. 

Cke.sswell,  J.  I  am  of  opinion  that  this  is  a  case  in  which  we  have  power  to 
amend  the  writ  so  as  to  make  it  a  good  writ  under  the  Common  Law  Proceduie  Act, 
1852.  It  appears  that  this  power  has  been  repeatedly  exercised  by  my  Brothers 
Crowder  and  Willes  at  Chambers  ;  and  I  think  I  have  myself  done  the  same.  I  arrive 
at  this  conclusion  with  the  more  confidence,  because  one  of  my  learned  Brothers  has 
peculiar  means  of  knowing  what  the  intention  of  the  framers  of  the  act  was.  It 
seems  to  me  that  Mr.  Field  has  successfully  disposed  of  the  21st  section  of  the 
Common  Law  Procedure  Act,  1852.  But  I  think  we  clearly  have  power  to  amend 
under  s.  222,  which  contains  the  largest  possible  words, — "It  shall  be  lawful  for  the 
superior  courts  [379]  of  common  law,  and  e\'ery  judge  thereof,  and  any  judge  sitting 
at  nisi  prius,  at  all  times  to  amend  all  defects  and  ei-rors  in  any  proceeding  in  civil 
cause.?,  whether  there  is  anything  in  writing  to  amend  by  or  not,  and  whether  the 
defect  or  eiTor  be  that  of  the  party  applying  to  amend,  or  not ;  and  all  such  amend- 
ments may  be  made  with  or  without  costs,  and  upon  such  terms  as  to  the  court  or 
judge  may  seem  fit;  and  all  such  amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in  controversy  between  the  parties 
shall  be  so  made."  There  can  be  no  doubt  that  the  real  question  to  be  tried  here  was, 
whether  or  not  the  plaintiffs  were  entitled  to  recover  against  the  defendant  the  amount 
of  the  promissory  note.  The  plaintiffs  erroneously  thought  they  could  recover  it  under 
the  IcS  &  19  Vict.  c.  67.  It  turns  out  that  he  cannot  do  so.  The  power  of  amendment 
must  l)e  dealt  with  as  it  would  have  been  dealt  with  if  the  application  to  amend  the 
writ  had  lieen  made  the  day  after  it  issued.  If  the  application  had  been  so  made,  I 
think  it  is  impossible  to  say  that  the  case  would  not  have  been  in  terms  within  the 
222nd  section.  This  is  an  error  in  a  proceeding  in  a  civil  cause, — the  writ  has  been 
erroneously  issued.  Mi-.  Field  was  driven  to  contend  that  this  is  not  a  suit  at  all ; 
but  in  this  he  could  hardl}'  have  been  serious.  I  am  clearly  of  opinion  that  it  is  a 
proper  case  for  amendment,  and  that  the  only  question  is  as  to  the  terms  upon  which 
it  ought  under  the  circumstances  to  be  made.  My  Brother  Willes  is  prepared  to 
suggest  what  these  should  be. 

Crowder,  J.  I  am  entirely  of  the  same  opinion.  As  I  have  already  stated,  I  have 
repeatedly  allowed  writs  which  ha\'e  been  improvidently  issued  under  the  statute  in 
question,  to  be  amended.  I  always  considered  such  amendments  quite  consistent  with 
the  spirit  of  the  [380]  222nd  .section  of  the  Common  Law  Procedure  Act,  18-52,  I  think 
Mr.  Field  has  not  succeeded  in  shewing  that  there  is  no  suit  here,  or  that  the  real 
question  in  controversy  between  the  parties  is  not  whether  the  amount  claimed  on  the 
promissory  note  is  not  due. 

Willes,  J.  I  am  of  the  same  opinion,  upon  the  construction  of  the  222nd  section 
of  the  Common  Law  Procedure  Act,  1852.  It  appears  to  me  that  the  7th  section  of 
the  Bills  of  Exchange  Act,  1855,  makes  it  incumbent  on  the  courts  to  construe  that 
as  an  act  in  pari  materia  with  the  Common  Law  Procedure  Acts,  1852,  and  1854. 
Although  the  process  under  this  statute  is  of  a  very  peculiar  character,  the  defendant 
not  being  allowed  to  appear  and  defend  except  by  leave  of  a  judge,  still  it  is  to  be 
treated  in  all  other  I'espects  as  any  other  writ  for  the  commencement  of  an  action, 
and  subject  to  the  like  powers  of  amendment.  And,  after  all,  there  is  hardly  a 
greater  difference  between  this  writ  and  the  ordinary  writ  of  summons  under  the 
Common  Law  Procedure  Act,  1852,  than  that  which  is  there  recogni.sed  between  the 
writ  mentioned  in  s.  2,  and  the  writs  provided  for  by  ss.  18,  19,  for  service  upon 
persons  residing  out  of  the  jurisdiction  of  the  court.  The  222nd  section  applies  as 
much  to  the  one  as  to  the  other.  If,  then,  the  writ  may  be  amended,  the  (juestion  is, 
upon  what  terms  that  amendment  should  be  allowed  ;  and  this  is  a  matter  of  some 
difficulty,  more  especially  as  the  proceedings  which  require  to  be  amended  were  taken 
in  May,  1856,  when  they  could  not  have  been  taken  in  May,  1857.  If  the  writ  were 
amended  as  to  the  date  simpliciter,  that  might  give  I'ise  to  a  difficulty.  The  most 
con\'enient  way  to  do  it  pi'obably  will  be,  to  let  the  service  stand,  as  in  Kiiif/ht  v.  I'ocock; 
17  C.  B.  177.  Then,  the  judgment  must  be  set  aside,  and  neither  party  must  set  up 
the  proceedings  under  the  judgment  in  support  or  defence  of  this  action.  [381]  The 
defendant  ought  to  be  allowed  a  reasonable  time  to  appear,  otherwise  the  plaintiffs 
to  be  at  liberty  to  sign  judgment  as  upon  a  specially  indorsed  writ.     It  appeal's  that 
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the  judgment  was  for  the  amount  of  the  liill  and  interest,  amounting  with  costs  to 
1161.  1.5s.,  and  that  the  property  taken  was  sold  for  1501.,  and  that  the  plaintiff,  the 
purchaser  having  failed  to  complete,  took  the  cottages,  paying  the  ditleienee,  331.  5s. 
It  ma\'  t)c  a  t|uestion  how  fai-  the  judgment  and  writ  would  all'ord  a  defence  to  the 
sheriff  or  the  pui'chaser :  if,  therefore,  the  defendant  should  ol(ject  to  the  terms  I 
propose,  it  may  he  necessary  to  make  some  ordei'  to  pi()vi<le  against  that.  I  think 
the  plaintiff  should  retain  the  cottages,  and  the  defendant  (he  money,  until  the  further 
order  of  the  court  or  a  judge.  If  these  teims  are  jussented  to,  it  will  not  be  necessary 
to  impose  any  hostile  order  upon  the  parties. 

With  respect  to  the  costs,  inasnuich  as  there  has  been  great  delay  on  the  one  side, 
and  irregularity  on  the  other,  the  costs  should  be  costs  in  the  cause. 

The  rule  was  afterwards  drawn  up  as  follows:  — 

Kule  absolute, — "  that  the  judgment  signed  in  this  cause  be  set  aside,  and  that  the 
writ  of  summons  issued  herein  be  considered  as  amended  as  of  its  original  date,  and  as 
if  specially  indorsed  under  the  Common  Law  Procedure  Act,  1852,  and  that  the  service 
of  the  said  wi'it  on  the  defendant  do  stand,  the  said  defendant  being  at  liberty  to  appear 
to  such  wi-it  within  a  week,  and  in  default  thoicof  the  plaintifVs  to  be  at  liberty  to  sign 
judgment :  And  it  is  further  ordei-ed  that  neither  of  the  .said  parties  shall  set  up  the 
pi'ocecdings  under  the  said  first-mentioned  judgment  in  support  or  defence  of  this 
action  :  And  it  is  further  orfleied  that  the  said  plaintitV  John  Leigh  do  retain  the 
cottage  or  cottages,  [382]  if  more  than  one,  now  in  his  possession,  purchased  on  the 
sale  thereof  by  the  sherifi'  of  Somerset  under  the  writ  of  fi.  fa.  issued  upon  the  said 
tirst-meutioned  jirdgnient,  aird  the  said  flefendant  the  other  cottage  or  cottages  irow  in 
her  possession,  until  a  judgment  shall  be  obtained  in  this  cause,  or  until  tiie  further' 
order  of  this  cour-t,  or  one  of  the  judges  ther'eof  ;  the  respective  par'ties  in  this  cause 
by  their  counsel  hereby  undertaking  to  abide  by  such  further  order  as  the  court,  or 
one  of  the  judges  ther-eof,  shall  make  as  to  the  .said  cottages,  the  value  thereof,  or  the 
balance  of  the  purchase  rnorrey  :  And  it  is  further  order-ed  that  the  actioir  of  ejectment, 
and  the  costs  of  either  of  the  said  pai-ties  of  and  occasioned  by  the  said  judgment  and 
subsequent  pr'oceedings,  and  of  the  action  of  ejectment,  and  this  application  to  the  coui't, 
do  respectively  abide  the  event  of  this  cause." 


Wkkiunc;  v.  Mason.     May  6th,  1857. 

Upon  the  e.xecirtion  of  a  writ  of  inquiry,  in  an  action  for  dilapidations,  two  surveyors 
wei'C  called  on  each  side  :  those  called  for  the  plaintiff'  estimated  the  dilapidations, 
the  one  at  11!)1.,  the  other  at  1241.  :  those  called  for  the  defendant  estimated  them, 
the  orre  at  631.  1 5s.,  the  other  at  681.  :  the  jury  r'Ctirrned  a  ver'dict  for-  361.  1  Os  : — The 
court  ordeied  that  the  inquisition  be  set  aside  without  costs,  unless  the  deferrdairt 
would  consent  to  the  ver'dict  bcirrg  enter'cd  for-  (i.il.  15s. 

This  was  an  action  for-  dilapidations.  The  deferrdarrt  having  sirffered  judgment 
by  default,  two  sin-veyoi's  who  were  called  as  witnesses  for-  the  plaintiff  irpon  a  wr-it 
of  ini|uiry,  estimated  the  dila])idati()ns,  the  one  at  11!)1.,  the  other-  at  1211.;  the 
deferrdant,  on  the  other-  harrd,  also  called  two  sur-vcyor-s,  one  of  whom  estinr.-ited  the 
dilapid.itions  at  631.  15s.,  the  other-  at  Gx\.  'I'hc  jurv  retur-ncd  a  verdict  for-  the 
plaintiff  for  361.  10s. 

Mairde,  on  a  for-mcr-  day  in  this  terin,  ol)t<-iined  a  rule  nisi  to  sot  aside  the  irrqiiisitioir 
orr  the  ground  of  the  irr-[383]-sullieicricy  of  the  damages,  urrlcss  the  deferrdarrt  woirld 
conserrt  to  the  damages  i)eing  irrcreascfl  to  631.  15s. 

Petcrsdor-ff  shcwcil  cause,  srrbmittirrg  that  the  anrourrt  of  damages  was  purely  a 
qirestion  for  the  jrrr-y,  arrd  orre  with  which  the  corrrt  would  rrot  irrter'fere. 

Mair(l(',  irr  support  of  thr^  rirle,  was  st<)])|)('d  liy  the  (corrrt. 

CncKluruN,  (J.  •}.  The  deferrdarrt  will  do  well  to  accept  the  allcrnativc  offered  by 
the  rule,  and  corrserrt  to  the  verdict  being  entered  for-  the  lowest  of  the  two  estimates 
of  his  owrr  witnesses.     As  it  rrow  stiiirds,  the  vcr-dict  is  far-  fr-oni  satisfactory. 

I'etersdorll' submitted,  that,  if  a  rrew  irrqrriry  woi-e  gr-arrted,  it  should  be  on  pay 
inerrt  of  costs. 

CoCKBURN,  0.  J.     I  tirirrk  we  ought  not  to  impose  such  terrrrs,  if  the  ileferrdarrt 
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rejects  so  reasonable  an  oft'er.     Tlie  iiile  must  be  made  absolute  for  a  fresh  inquiry, 
unless  the  defendant  will  consent  to  the  terms  proposed. 

The  rest  of  the  court  concurred, 

Rule  accordingly. 

[384]     YouENS  v.  Keen  and  Bates.     May  8th,  1857. 

A  motion  for  leave  to  sign  judgment  and  issue  execution  under  the  210th  section  of 
the  Common  Law  Procedure  Act,  1852,  may  be  made  to  the  court,  and  is  absolute 
in  the  first  instance. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of  a  piece  of  land 
and  a  messuage  at  Islington. 

Barnard  moved  for  judgment  and  execution  against  the  defendants  under  the  210th 
section  (a)  of  the  Com-[385]-mon  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  upon 
affidavits  stating  that  the  writ  of  simimons  was  personally  served  upon  one  of  the 
defendants  (Keen),  who  was  the  lessee  of  the  premises  sought  to  be  recovered ;  and, 
as  to  the  other  defendant  (Bates),  upon  an  attida\it  of  an  agent  of  the  plaintiff,  stating 
that  he  went  to  the  premises  for  the  purpose  of  serving  the  writ,  but  was  unable  to 
obtain  admittance,  and  that  he  thereupon  affixed  a  copy  of  the  writ  on  the  outer  door 
of  the  premises,  that  half  a  year's  rent  was  in  arrear,  and  that  there  was  a  power  of 
re-entry  reserved  for  non-payment  of  rent;  and  a  fuither  affidavit,  that,  upon  a  sub- 
sequent visit  to  the  premises  for  the  purpose  of  ascertiiining  whethei'  or  not  the 
premises  were  empty,  a  person  who  stated  that  his  name  was  Bates  looked  out  of  the 

(a)  AVhich  enacts,  that,  "in  all  cases  between  landlord  and  tenant,  as  often  as  it 
shall  happen  that  one  half-year's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor  to 
whom  the  same  is  due  hath  I'ight  by  law  to  re-enter  for  the  non-payment  thereof,  such 
landlord  or  lessor  shall  and  may,  without  any  further  demand  or  re-entry,  serve  a 
writ  in  ejectment  for  the  recovery  of  the  demised  premises,  or,  in  case  the  same  can- 
not be  legally  served,  or  no  tenant  be  in  actual  possession  of  the  premises,  then  such 
landloi'd  or  lessor  may  affix  a  copy  thereof  upon  the  door  of  any  demised  messuage,  or, 
in  case  such  action  in  ejectment  shall  not  be  for  the  recovery  of  any  messuage,  then 
upon  some  notorious  place  of  the  lands,  tenements,  or  hereditaments  comprised  in 
such  writ  in  ejectment,  and  such  affixing  shall  be  deemed  legal  service  thereof,  which 
service  or  affixing  such  writ  in  ejectment  shall  stand  in  the  place  and  stead  of  a 
demand  and  re-entry  ;  and,  in  ease  of  judgment  against  the  defendant  for  non-appear- 
ance, if  it  shall  be  made  appear  to  the  coui-t  where  the  said  action  is  depending,  b\- 
affida\it,  or  be  proved  upon  the  ti'ial  in  case  the  defendant  appeals,  that  a  half-year's 
rent  was  due  before  the  said  writ  was  ser\'ed,  and  that  no  sufficient  distress  was  to  be 
found  on  the  demised  premises  countervailing  the  arrears  then  due,  and  that  the 
lessor  had  power  to  re-enter,  then  and  in  every  such  case  the  lessor  shall  recover  judg- 
ment and  execution,  in  the  same  manner  as  if  the  rent  in  arrear  had  been  legally 
demanded  and  a  re-entry  made  ;  and,  in  case  the  lessee,  or  his  assignee,  or  other 
per.son  claiming  or  deriving  under  the  said  lease,  shall  permit  and  suffer  judgment 
to  be  had  and  recovered  on  such  trial  in  ejectment,  and  execution  to  be  executed 
thereon,  without  paying  the  rent  and  arreai'.s,  together  with  full  costs,  and  without 
proceeding  for  relief  in  equity  within  six  months  after  such  execution  executed,  then 
and  in  such  case  the  said  lessee,  his  assignee,  and  all  other  persons  claiming  and 
deriving  under  the  said  lease,  shall  be  barred  and  foreclosed  from  all  relief  or  remedy 
in  law  or  equity,  other  than  by  bringing  ei'ror  for  reversal  of  such  judgment,  in  case 
the  same  shall  be  erroneous,  and  the  said  landlord  or  lessor  shall  from  thenceforth  hold 
the  said  demised  premises  discharged  from  such  lease  ;  and  if  on  such  ejectment  a 
verdict  shall  pass  for  the  defendant,  or  the  claimant  shall  be  nonsuited  theiein,  then 
in  every  such  case  such  defendant  shall  have  and  recover  his  costs  ;  provided  that 
nothing  herein  contained  shall  extend  to  bai'  the  right  of  any  mortgagee  of  such  lease, 
or  any  part  thereof,  who  shall  not  be  in  posses.sion,  so  as  such  mortgagee  shall  and 
do,  within  six  months  after  such  judgment  obtained  and  execution  executed,  pay  all 
lent  in  ariear,  and  all  costs  and  damages  sustained  by  such  lessor  or  person  entitled 
to  the  remainder  or  reversion  as  aforesaid,  and  perform  all  the  covenants  and  agree- 
ments which,  on  the  pai't  and  behalf  of  the  first  lessee  are  or  ought  to  be  performed." 
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first-fioor  window,  and  told  tho  applicant  that  thoro  were  a  few  articles  of  fuiiiituie 
[386]  of  tiiHing  value  in  the  messuage,  and  that  they  belonged  to  the  defendant 
Keen,  that  he  (Bates)  was  a'jout  to  remove  them,  that  he  had  been  occupj'ing  the 
said  messuage  In'  the  permission  of  Keen,  and  that  there  was  no  sufficient  distress  to 
be  found  upon  the  premises  countervailing  tho  arrears  of  rent  tlien  due.  [Willes,  J. 
Should  not  this  application  have  been  made  to  a  judge  at  Chambers  IJ  The  language 
of  the  section  would  seem  to  confine  it  to  the  court.  [Willes,  J.  According  to  Mr. 
Justice  Wilmot,  in  his  judgment  in  The  Kiwj  v.  Almoii,  Wilmot's  Notes,  24.'5,  "-'40, 
"the  court,"  in  s.  210,  means  "a  judge  of  the  court."  The  word  "court,"  .says  that 
learned  judge,  means  "the  judges  who  constitute  it,  and  who  are  intrusted  by  the 
constitution  with  a  poi-tion  of  the  jurisdiction,  defined  and  marked  out  by  the  common 
law  01'  acts  of  parliaments."]  It  was  usual  under  the  analogous  provision  of  the  57  G.  3, 
c.  52,  to  make  the  application  to  the  court. 

Per  Curiam.     Take  a  rule. 

Rule  absolute  (a). 

[387]    Hope  v.  Fenner  and  Another.    May  6th,  1857. 

[8.  C.  2(5  L.  J.  C.  P.  207 ;  3  Jur.  N.  S.  565.] 

In  order  to  determine  whether  or  not  a  plaintiff  is  liable  to  costs  under  the  8Glh 
section  of  the  Bankrupt  Law  Consolidatiou  Act,  1849,  for  having  without  reasonable 
or  probable  cause  made  an  affidavit  of  debt  to  found  a  summons  under  s.  78,  regard 
must  be  had  to  the  surrounding  circumstances  and  to  the  law,  and  not  merely  to 
the  belief  operating  on  his  mind  at  the  time. 

This  was  an  action  in  which  the  plaintift'  sought  to  lecover  damages  from  the 
defendants  for  wrongfully  preventing  the  plaintifi'  from  building  and  completing  a 
certain  wharf  pursuant  to  a  contract  contained  in  a  letter  addressed  by  the  plaintifl' 
to  the  defendants,  in  the  following  terms  : — 

"  I  hereby  engage  and  undertake  to  build  your  whaif  at  Millwall,  as  described  to 
me,  that  is  to  say,  75  feet  long  from  Messrs.  Swayne  iV'  Bovill's,  taking  the  line  as 
laid  down,  with  the  return  end  to  the  present  footpath,  and  to  provide  at  my  own  cost 
and  expense  the  necessary  materials  and  other  things  for  the  said  purpose,  as  per  the 
specification  at  foot,  and  finish  the  .same  in  a  substanti.il  and  workmanlike  manner 
and  to  your  satisfaction,  for  the  sum  of  2001.  ;  to  be  ])aid  by  three  several  amounts, 
that  is  to  say,  one  third  when  the  work  is  half  completed,  the  second  third  when  (juite 
finished,  and  the  last  remaining  sum  three  months  from  the  day  of  finishing  the  same. 

"  The  .said  wharf  to  l)e  built  with  matei-ials  as  follows : 

"  15  front  piles  28  to  30  feet  long,  and  not  loss  th.iii  12  inches  S(niare. 

"  15  land  tie-piles  15  to  20  feet  long. 

"  22  two-inch  iron  tie-rods  30  feet  long,  topped  and  headed. 

"The  front  planking  to  1)0  three-inch  deals,  spiked  to  tho  piles. 

"The  top  to  lie  finished  ofi'with  a  campshoi'c  (!  liy  12,  well  .-uid  secnrely  bolted 
and  tied  down. 

"The  whole  to  be  fitted  in  level  with  tho  footpath  and  campshore." 

[388]  The  contract  was  enteied  into  on  the  27th  of  March,  ISod.  On  or  about 
tho  2.'!id  of  May,  the  defend.-ints,  being  dis.satisHod  with  the  manner  in  which  the 
work  was  pi-oceeding,  stopped  it,  and  ri'fuse<l  to  allow  the  plaintiH'to  complete  it. 

This  action  was  commenced  on  the  9th  of  .Inly.  On  the  26th,  the  following  par- 
ticulars of  the  ])laintifi"s  dcm.and  under  the  common  counts  were  deliveierl  piusnant  to 
a  judge's  order. 

£    s.     d. 

"To850  feetof  pileing,  12  in.  I)y  12  in.  .  .  .         59   10     0 

105  feet  foi-  campshore,  12  in.  liy  (i  in.  .  .  .  5     5     0 

Smith's  work  making  land-tios,  nuts,  screws,  heading-bolts,  Sic. 

for  campshore  plates  outside  .ind  in,  s])ikos,  planking,  itc.    .  28     7     0 


Cany  forward,         .  .  .      £93     2     0 


(«)  See  1  &  2  Vict.  c.  74,  s. 
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Brought  forward, 
Pile-driving       ....... 

40  pile  shoes     ....... 

Barge-hire,  towing  timljei',  rafting  ditto,  and  attending 

2080  feet  three-inch  plank         ..... 

Carpenters  shoeing  piles,  planking,  cutting  piles,  and  fitting 

campshore,    putting   in    land-tic    bolts,    heading   piles,    &c. 

73  days,  4  hours        ...... 

Labourers  for  removing  stone  and  digging  out  for  plank 


Issue  was  joined  on  the  3rd  of  November  last,  and  notice  of  trial  given  for  the 
sittings  after  Michelnias  Term.  The  cause  was  called  on  on  the  28th  of  November, 
but,  the  plaintif}"'s  witnesses  not  being  in  attendance,  the  record  was  withdrawn  ;  and, 
on  the  following  day,  [389]  the  plaintifl'  caused  the  defendants  to  be  sei'^'ed  with  a 
demand  and  notice  in  bankruptcy,  under  the  78th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849  (12  &  13  Vict.  c.  106),  setting  out  the  particulars  as  above,  giving 
them  credit  for  two  payments  of  301.  and  361.  13s.  4d.  respectively,  and  allowing  a 
set-oH  of  61.,  and  demanding  immediate  payment  of  the  balance,  1561.  Is.  4d. 

On  the  10th  of  December,  the  plaintiff  made  and  filed  in  the  court  of  bankruptcy 
an  affidavit  in  which  he  swore  that  the  defendants  were  justly  and  truly  indebted  to 
him  in  the  sum  of  1.561.  Is.  4d.  "for  work,  labour,  and  materials  supplied  by  him  to 
the  defendants  at  their  request,  for  money  found  to  be  due  from  the  defendants  to  the 
plaintiff  on  accounts  stated  lietwecn  them,  and  for  money  paid  b\-  the  plaintiff  for  the 
defendants  at  their  request ; "  and  a  summons  was  thereupon  issued  against  the  defen- 
dants. This  summons  was  heard  before  Mr.  Commissioner  Fonblanque  on  the  17th 
of  December,  and  was  by  him  adjourned  to  the  20th,  for  the  defendants  to  file  an 
affidavit  that  they  had  a  good  defence  to  the  action,  and  that  thej'  were  solvent.  The 
required  affidavit  having  been  produced,  the  summons  was  discharged. 

The  cause  was  tried  on  the  23rd  of  January  last,  before  Willes,  J.,  when  (the 
special  count  having  been  abandoned)  a  verdict  was  found  for  the  plaintiff'  on  the 
common  counts  for  761.  1  Is.  8d., — the  jury  explaining  their  verdict  by  saying  that 
they  gave  the  plaintifl"  credit  for  2001.  as  due  to  him  on  the  contract,  and  deducted 
therefrom  the  sums  following,  viz.  721.  13s.  4d.,  lieing  the  amount  of  the  pay- 
ments made  and  set>ott'  claimed  by  the  defendants,  and  for  which  the  plaintifl'  had 
given  credit  in  the  demand  in  bankruptcy  :  401.,  as  the  amount  required  to  finish  the 
wharf,  according  to  one  Bracebridge,  a  witness  called  for  the  plaintifl'  (the  plaintiff" 
himself,  on  [390]  his  examination,  having  admitted  that  it  would  have  cost  him  251. 
to  complete  the  work);  lOl.  for  a  deficiency  in  the  size  of  the  tie-rods;  and  11.  15s. 
for  a  deficiency  in  the  length  of  the  wharf, — making  together  1241.  8s.  4d. 

l^pon  an  affidavit  setting  out  the  above  facts,  and  also  stating  that  the  summons 
in  bankruptcy  was  issued  against  the  defendants  vexatiously  and  in  order  to  harass 
and  aiuioy  them,  and  without  any  leasonable  or  probable  cause  as  to  the  amount  of 
alleged  debt  deposed  to  by  the  plaintifl'  in  his  affidavit,  and  that  the  several  items  in 
the  particulars  of  demand  refen-ed  to  the  work  done  and  materials  supplied  for  and 
towards  the  erection  of  the  whar-f,  and  to  no  other  work  or  materials. 

Hugh  Hill,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the  plaintifl"  to 
shew  cause  why  the  defendants  should  not  be  allowed  their  costs  of  the  action,  and 
of  the  application,  and  why  the  plainfifl'  should  not  be  disabled  from  taking  out 
execution  for  the  sum  recovei'ed  in  this  action  unless  the  same  should  exceed  (and 
then  only  for  such  excess)  the  amount  of  the  defendants'  said  costs  when  taxed,  and 
why,  in  case  the  said  sum  recovered  by  the  plaintifl'  should  be  less  than  the  defen- 
dants' said  costs,  the  defendants  should  not  be  at  liberty  to  issue  execution  for  the 
difl"erence. 

The  motion  was  founded  upon  the  86th  section  of  the  12  &  13  Vict.  c.  106,  which 
enacts,  that,  "in  every  action  brought  after  the  commencement  of  this  act,  wherein 
any  such  creditor  is  plaintifl'  and  any  such  trader  is  defendant,  and  wherein  the  plain- 
tifl' shall  not  recover  the  full  amount  of  the  sum  for  which  he  shall  have  filed  an  affidavit 
of  debt  as  aforesaid,  such  defendant  shall  be  entitled  to  costs  of  suit,  to  be  taxed 
according  to  the  custom  of  the  court  in  which  such  action  shall  ha\e  been  brought. 
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provided  that  it  shiill  be  made  appear  to  the  [391]  satisfaction  of  the  court  in  which 
such  action  is  brought,  upon  motion  to  be  made  in  court  foi-  that  purpose,  and  ujion 
heai'ing  the  parties  by  affidavit,  that  the  ])laintill'  in  such  action  had  not  any  reasonable 
or  probalile  c;iuse  for  makint;  such  atK(la\it  of  debt  in  such  amount  as  aforesaid,  and 
provided  such  court  shall  thereu])OM,  by  rule  or  order,  direct  that  such  costs  shall  be 
allo«e<l  to  the  defen(hint ;  and  the  plaintiff  shall,  upon  such  rule  or  order  being  made, 
be  disabled  fiom  t;iking  out  any  execution  for  the  sum  recovered  in  any  such  action, 
unless  tiie  same  shall  exceed  (and  then  in  such  sum  only  as  the  same  shall  exceed)  the 
amount  of  the  taxed  costs  of  the  defendant  in  such  action  ;  and,  in  ciise  the  sum 
recovered  in  any  such  action  shall  be  less  than  the  amount  of  the  costs  to  be  taxed  as 
aforesaid  of  the  defendant,  then  the  defendant  shall  be  entitled,  after  deducting  the 
sum  of  money  recovered  by  the  plaintiff  in  such  action  from  the  amount  of  his  costs 
so  to  be  taxed,  to  take  out  execution  for  such  costs,  in  like  manner  as  a  defendant 
may  now  by  law  have  execution  for  costs  in  other  cases." 

Knowles,  y.  C,  and  Hannen,  now  shewed  cause,  upon  an  affidavit  of  the  plaintiff, 
in  which  he  stated,  amongst  other  things,  that  the  sum  of  ir)(il.  l;5s.  4d.  claimed  by 
him  from  the  defendants  in  his  affidavit  of  debt  in  bankruptcy  was  the  amount  he  then 
believed  the  defendants  to  lie  truly  indebted  to  him,  and  which  he  obtained  by  deduct- 
ing from  the  value  of  the  work  and  materials  supplied  by  him  to  the  defendants  all 
counter-claims  then  existing  against  him  in  relation  to  the  .same  transaction  or  other- 
wise ;  and  that  the  difference  of  801.  Os.  8d.  between  the  amount  of  the  .said  verdict 
and  the  balance  claimed  in  his  said  affida\'it  of  debt,  aiose  partly  from  deductions 
mentioned  in  the  affidavit  upon  which  this  motion  was  founded,  viz.  the  deduction  of 
401.  for  the  sum  required  to  complete  the  wharf,  as  stated  by  the  [392]  witness 
Bracebridge,  instead  of  251.,  the  amount  stated  by  the  plaintiff  himself,  all  the  materials 
necessary  for  completing  the  whaif  having  been  delivered  on  the  defendants'  premises 
(with  which  fact  Braccbiidge  was  not  acquainted  at  the  time  of  the  trial),  the  item  of 
101.  allowed  to  the  clefendants  for  difference  in  price  of  the  tic-rods  undei'  circumstances 
which  were  mentioned  ("),  and  the  item  of  11.  15s.  for  unavoidal)le  deticiency  of  a  few 
inches  in  the  length  of  the  wharf,  making  together  deductions  amountiTig  to  261.  1.5s., 
to  which  at  the  time  of  making  his  said  alhdavit  of  debt  he  considered  himself  reason- 
ably entitled,  and  therefore  made  no  deduction  ;  and  that  the  remainder  of  the  sum 
of  sol.  9s.  8d.  was  the  difference  between  the  price  of  the  work  as  contract  work  and 
the  actual  value  of  it, — in  confirmation  of  which  lattei'  statement,  he  referred  to  the 
evidence  of  one  of  the  defendants'  witnesses,  a  wharf-builder,  who  at  the  trial  proved 
the  inadequacy  of  the  contract  price.  They  also  produced  the  affidavits  of  a  civil 
engineer  and  a  surveyor  and  architect  as  to  the  reasonableness  of  the  charges  contained 
in  the  particulars  of  demand. 

The  question  here  is,  not  whether  the  defendants  really  were  indebted  to  the 
plaintitl'  in  the  amount  sworn  to,  but  whether  the  pl.iintiff  had  reasonal>le  or  probable 
cause  for  thinking  that  ho  was  justly  entitled  to  the  sum  for  which  the  affidavit  was 
made, — what  was  the  state  of  his  own  mind  upon  the  subject  at  the  time  of  making 
the  aftida\it.  The  flefendants  having  prevented  him  from  perfoiming  the  work  under 
the  contract,  the  plaintiff  was  not  limited  to  the  contract  price,  [393]  but  was  justified 
in  considei'ing  himself  entitled  to  measure  and  value.  [Cresswell,  .1.  The  plaintiff 
must  shew  that  he  had  reasonalile  ground  for  believing  that  he  was  entitled  to  the 
sum  claimed  in  his  affidavit.]  The  cases  upon  the  l.'S  (I.  ,'3,  c.  16,  s.  .'5,  are  analogous. 
In  Shciwond  v.  Tw/lor,  6  Hingh.  2x0,  .')  M.  iV;  V.  641,  the  defendant  was  ari'ested  for 
3271.  ;  he  tendered  2501.,  but  did  not  pay  it  into  court.  An  arbitiator  to  whom  the 
cjuise  was  rcfei'red  awarded  the  plaintilf  imly  2501.  ;  and  it  was  held  not  a  ease  to 
entitle  the  ilefcndant  to  costs  as  for  .a  malicious  and  vexatious  arrest.  The  principle 
which  governs  these  cases  is  there  laid  down  by  'I'indal,  C  •!.,  thus, — "The  statute 
4.'1  (r.  .'J  directs  that  the  defendant  shall  l)e  allowed  his  costs  when  ho  is  arrested  for 
a  larger  sum  than  is  fouiul  to  bo  due,  provided  it  shall  appear  to  the  court  that  there 
was  not  any  rccisonable  or  probable  cause  for  such  arrest.     It  has  been  contended, 

{a)  The  plaintitl',  in  his  affidavit  (which  was  iincontriidicted  in  this  respect),  stated, 
that,  although  the  contract  stipulated  for  tic-rods  of  the  thickness  of  two  inches,  it 
was  understood  and  agreed  th.it  the  rods  used  were  to  be  like  a  .sam])lc  prodiKfed  by 
one  of  the  defendants  at  the  time,  and  which  was  of  the  substance  of  one  inch  and 
three  eighths  only. 
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that,  if  under  all  tbe  circumstances  of  the  case  it  was  unreasonable  in  the  plaintift'  to 
arrest  the  defendant,  the  latter  is  entitled  to  his  costs ;  but  the  construction  which  has 
been  put  on  the  statute  is,  that  the  defendant  is  only  entitled  to  them  if  the  plaintifi" 
holds  him  to  bail  for  a  sum  materially  lai'ger  than  that  which  is  found  to  be  due  ;  and 
the  labouring  oar  is  thrown  on  the  defendant  to  shew  that  so  much  was  not  due.  The 
object  of  the  statute  was,  to  save  the  defendant  the  expense  and  inconvenience  of  an 
action  for  a  malicious  arrest,  and  the  proof  ottered  on  applications  such  as  the  present 
must  go  to  the  same  extent  as  the  pioof  in  such  an  action.  Here,  we  do  not  see  on 
the  defendant's  affida\it  that  there  was  not  reasonable  and  probable  cause  for  his  arrest. 
On  the  contrary,  he  admits  by  his  tender'  that  2501.  was  due  ;  and  he  so  far  distrusted 
his  own  judgment  as  to  the  exact  sum,  that  he  abstained  from  paying  into  court  the 
amount  tendered.  If  the  defendant  conceived  he  should  not  be  safe  in  paying  in  "JSOi., 
why  [394]  should  not  the  plaintiti'  seek  to  recover  morel  The  argument  that  the 
arrest  was  without  probable  cause,  because  the  defendant  by  his  tender  shewed  himself 
solvent  to  a  sufficient  amount,  proves  too  much.  According  to  that,  the  statute  would 
give  every  defendant  his  costs  where  the  plaintirt' arrested,  and  recovei'ed  after  a  tender  ; 
but  the  recovery  of  costs  by  defendants  is  confined  to  cases  where  the  arrest  is  without 
proliable  cause."  [Cresswell,  J.  To  sustain  an  action  for  a  malicious  arrest,  or  an 
application  under  the  43  G.  3  for  costs  for  maliciously  holding  the  defendant  to  bail 
for  an  excessive  amount,  malice  should  be  shewn.]  The  language  of  the  two  statutes 
is  substantially  the  same.  The  court  is  not  bound  by  the  verdict  of  the  jury  :  Gilbert 
V.  Cruskr,  ante,  vol.  i.  3()2.  In  that  case,  the  pl.aintiii'  made  an  affidavit  in  bankruptcy, 
alleging  the  defendant  to  be  indebted  to  him  in  the  sum  of  631.  6s. :  at  the  trial  the 
juiy  returned  a  verdict  for  him  for  101.,  in  addition  371.  10s.  paid  into  court  on  a  plea 
of  tender :  the  judge  who  tried  the  cause  reporting  that  he  was  of  opinion  there  was 
evidence  to  shew  that  the  plaintiff  was  fairly  entitled  to  recover  the  whole  amount, — 
the  court  held  that  the  case  was  not  one  for  costs  under  this  section. 

Hugh  Hill,  Q.  C,  and  Needham,  in  support  of  the  rule,  were  stopped  by  the  court. 

CoCKBUKN,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  I  am 
not  satisfied  that  the  plaintiff  had  any  reasonable  or  probable  cause  for  making  the 
affidavit  to  the  amount  he  did.  When  a  creditor  has  lecourse  to  the  extraordinary 
remedy  given  by  the  78th  section  of  the  bankrupt  act,  he  does  it  at  the  peril  of  the 
consequences  if  there  is  not  a  debt  justly  due  to  him  to  the  amount  deposed  to.  We 
may  assume,  that,  when  the  defendants  put  an  end  to  the  contract,  the  [395]  plaintift' 
honestly  believed  that  he  was  absolved  from  the  contract  price  ;  but  it  Ijy  no  means 
follows  that  he  was  justified  in  believing  that  he  had  reasonable  or  probable  cause  for 
swearing  to  a  debt  to  the  amount  of  1561.  I3s.  4d.  It  is  admitted  that  the  plaintiff 
was  not  performing  the  work  in  accordance  with  the  terms  of  the  contract,  and  there- 
fore the  defendants  had  a  right  to  prevent  him  from  going  on  with  it.  The  plaintift' 
had  a  right  to  sue  for  the  work  (lone  by  him  towards  the  performance  of  the  contract, 
but  he  had  no  right  to  assume  that  he  was  absolved  from  the  terms  of  the  contract. 
If  he  had  taken  advice  upon  the  subject,  or  if  he  had  fairly  brought  the  whole  of  the 
facts  before  the  court  of  lianki-uptcy,  the  consequences  might  have  been  dift'erent. 
But,  instead  of  adopting  the  only  course  that  any  prudent  man  would  have  adopted, 
he,  without  any  ad\ice  to  sanction  his  proceeding,  made  an  affidavit  which  the  circum- 
stances did  not  warrant.     He  must  take  the  consequences. 

Cresswell,  J.  I  am  of  the  .same  opinion.  The  plaintiff  has  thought  tit  to  make 
an  affidavit  in  the  court  of  bankruptcy,  alleging  that  the  defendants  were  justly  and 
truly  indebted  to  him  in  the  sum  of  1561.  Is.  4d.  for  work,  labour,  and  materials 
supplied  Ijy  him  to  the  defendants  at  their  request,  for  money  found  to  be  due  from 
the  defendants  to  the  plaintift'  on  accounts  stated  between  them,  and  for  money  paid 
by  the  plaintift'  for  the  defendants  at  their  request.  It  appears  to  mc  that  there  was 
no  pretence  for  saying  that  the  defendants  were  indebted  to  the  plaintift' in  any  such 
sum.  No  work  was  done  by  the  plaintift'  at  the  defendants'  request,  except  under  the 
contract ;  and  the  plaintiff'  had  no  right  to  suppose,  that,  because  he  was  pre\'ented 
from  proceeding  with  the  work,  the  contract  was  cast  adrift  altogether,  and  he  was 
entitled  to  claim  for  [396]  part  of  the  work  more  than  he  had  conti-acted  to  do  the 
whole  for.  When  the  very  stringent  nature  of  the  proceeding  under  these  provisions 
is  looked  at,  I  think  it  is  incumbent  on  the  party  availing  himself  of  them  to  be  very 
careful. 

Crowder,  J.     I  am  of  the  .same  opinion.     In  considering  these  cases,  we  must 
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not  disregard  the  verdict,  thouj^h  we  are  not  Iiouiid  by  it.  Here,  the  jur\'  li.ive  found 
that  the  ])laintirt'  wa.s  entitled  to  an  amount  considerahly  less  than  that  sworn  to. 
Parties  who  seek  to  enforce  payment  of  del)ts  by  a  process  .so  stiingent  should  be 
exeecdius^ly  cautiou.s  not  to  exaggerate  their  claims:  and  I  think,  that,  in  considering 
whether  or  not  there  is  reasonable  or  probable  cause,  we  ought  to  look,  not  so  much 
at  what  may  have  been  the  motive  operating  on  the  man's  mind,  as  at  the  surrounding 
circumstances  and  the  law  as  applicable  to  them.  It  seems  to  mc  that  there  is  no 
pretence  for  saying  that  the  plaintitt'  had  any  reasonalde  ground  for  acting  as  he  did. 

W'lLLES,  .1.  I  am  of  the  .same  opinion.  By  the  terms  of  the  contract,  (ho  plaiiitift" 
was  to  be  paid  2001.  if  ho  performed  it  fully.  The  utmost,  therefore,  that  he  could 
have  recovered  if  he  had  performed  his  duty  peifectl}'  \vould  have  been  2001.  He 
failed  to  ])erfoini  it  in  several  particulars.  He  might,  however,  be  forgiven  for  supposing 
that  he  had  suHli-iently  perfoi'uied  his  contract  .so  far  as  the  tie-rods  wei'e  («nceriied. 
But  thei'c  is  an(jther  defect  of  a  still  more  serious  nature  ;  he  fell  short  in  the  perform- 
ance of  his  contract  In'  2-51.  according  to  his  own  account,  and  by  401.  according  to  the 
evidence  of  his  own  witness.  The  utmost  he  could  recover,  therefore, — assuming  that 
he  was  entitled  to  recovei'  for  a  wrongful  dismis.s,il, — would  l)c,  Ki.")!.,  and  such  profit 
as  he  could  have  made  bv  completing  the  [397]  work  under  the  contract ;  and  that  could 
not  in  any  event  e.xceed  1901.  Any  person  making  out  a  fair  bill  would  tiot  have 
claimed  more  than  that  sum.  But  the  plaintiti'  sent  in  a  Ijill  for  22SI.  The  plaintill" 
has  thought  proper  to  pledge  his  oath,  and  by  the  stringency  of  the  proceedings  under 
the  bankrupt  act  has  sought  to  compel  the  defendants  to  pay  him  a  sum  which  he 
must  or  ought  to  have  known  he  was  not  entitled  to.  I  therefore  think  it  is  a  clear 
case  within  the  8()th  section.  Having  thus  iniprovidently  sought  to  avail  himself  of 
the  statute  in  a  case  to  which  it  was  not  fairly  applicable,  the  plaintitt'  must  bear  the 
penalty  imposed  by  that  section. 

Kule  ab.solute. 
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Railway  Company.     May  Gth,  1857. 

[S.  C.  2(;  L.  J.  G.  P.  224  ;  .3  Jur.  N.  S.  590.] 

The  court  refused  to  suspend  oi'  enlarge  a  rule  for  a  sci.  fa.  against  a  shareholder  in 
a  railway  company,  upon  a  suggestion  that  the  claim  in  respect  of  which  the  judg- 
ment against  the  comjjaiiy  was  olitaincd  was  founded  upon  an  attorney's  l)ill  con- 
tracted by  them  in  the  prosecution  of  matters  altogether  ultr.'i  vires. 

Lush,  on  a  former  day  in  this  term,  olttained  a  rule  calling  upon  James  Bulterwoith 
to  shew  cause  why  a  writ  or  writs  of  scire  facias  on  the  judgment  obtained  by  the 
plaintitt's  in  this  cause  should  not  be  issued  foith  against  him  as  a  shareholder  of  the 
Kilkenny  and  (ireat  Southern  and  Western  Ivailway  Company,  to  enable  the  jtlaintill's 
to  have  execution  upon  the  said  judgment  to  satisfy  the  plaintili's  the  sum  of  44171. 
3s.  lOd.,  the  delit  and  costs  r'ecovered  by  the  said  judgment  and  still  unpaiil,  to  the 
extent  of  the  said  -lames  Butterworth's  shares  in  the  capital  of  the  .said  company  not 
paid  u]),  pursuant  to  the  Companies  Claiuses  Consolidation  Act,  KS45,  iS  S,:,  9  Vict.  c.  Ki. 
The  atlidavits  upon  which  ihe  motion  was  founded,  stated  that  the  company  were 
indelited  to  the  plaintitls  for  work  and  labour  as  solicitois  [398]  foi-  business  done  by 
them  for  the  company  from  the  year  1847  to  the  .'jlst  of  October,  1854;  that  the 
company  was  incorporated  by  an  act  of  9  i^  10  Vict,  c  ccclx.  (which  act  incoiporated 
the  Companies  Clauses  Consolidation  Act,  1845),  and  that  final  juilgmcnt  was  signed 
against  the  company  on  the  ]8th  of  December,  18.')4,  foi-  44l.il.  15s.  I Od.  debt,  and 
31.  8s.  costs  ;  that  a  sum  of  .5751.  h.ul  been  received  by  the  plainlills  since  the  jutlg- 
nient  was  recovered,  and  that  the  comjiany  were  justly  indebted  to  the  plaintili's  in 
the  sum  of  41381.  15s.  lOd.  for  debt,  and  .'il.  8s.  for  costs  ;  that  a  H.  fa.  was  issni'il  u|ion 
the  jmignii'nt,  and  returned  nulla  bona  ;  that  the  defendants  h.ul  not  at  the  time  of 
the  juilgmcnt,  or  at  any  time  since,  or  now,  any  lands,  chattels,  goods,  or  eU'ects  in 
England  or  Ireland  whereon  the  plaintili's  could  levy  the  amount  of  the  said  juilgmcnt, 
or  any  ]Mvt  thereof;  and  tli.it  due  notice  of  this  ap])lication  was  person.illy  served  on 
the  I8th  of  February  last.  There  was  also  an  allldavit  of  the  secretjiry  of  the  company 
which  stated  that  the  company  had  not  nor  ever  had  .any  lands,  chattels,  goods,  or 
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effects  either  in  England,  or  Ireland,  whereon  the  plaintiffs  could  levy  the  amount  of 
the  judgment,  oi'  any  part  thereof;  that  Mr.  Butterworth  was  a  shareholder  of  the 
company,  and  that  his  name  was  on  the  sealed  register  of  shareholders  for  the  years 
1848  and  1854,  as  the  holder  of  twenty  shares  of  the  value  of  201.  each,  upon  which 
the  sura  of  11.  10s.  each  share  had  been  paid  ;  that  two  calls  of  10s.  upon  each  of  the 
said  shares  had  been  paid,  and  one  call  of  10s.  upon  each  of  the  said  shares  wiis  now 
due  ;  and  that  the  said  shares  had  never  been  transferred,  and  the  same  were  still 
standing  in  the  name  of  Mr.  Butterworth  in  the  sealed  registered  share  list. 

Milward,  for  Butterworth,  applied  for  an  enlargement  of  the  rule  in  order  to  enable 
him  to  make  inquiries  as  [399]  to  the  circumstances  under  which  the  debt  was  con- 
tracted. The  application  was  supported  by  an  affidavit  alleging  that  the  plaintiffs'  bill 
was  contracted  in  the  prosecution  by  the  company  of  matters  which  were  altogether 
ultra  vires,  in  al)orti\'e  attempts  to  obtain  the  sanction  of  parliament  thereto,  and  in 
the  defence  of  proceedings  against  shareholders.  [Cockburn,  C.  J.  Does  your 
affidavit  shew  that  you  have  reasonable  ground  for  belie\'ing  that  you  will  obt;iiu  the 
information  required  ?]     It  does  («). 

(a)  The  affidavit  was  that  of  Mr.  Butterworth,  which  stated,  that,  in  or  about  the 
year  1846,  in  consequence  of  seeing  a  prospectus  of  a  projected  railwa}'  called  the 
Galway  and  Kilkenny  Kailway,  he  applied  for  shares  in  the  undertaking,  and  twenty 
shares  were  allotted  to  him  accordingly  :  that,  according  to  such  prospectus,  the 
proposed  railway'  was  to  connect  the  towns  or  places  of  Galway,  Ballinasloe,  Guddagh 
and  Kilkenny,  and  to  be  in  the  whole  about  ninety-six  miles  in  length,  and  the  capital 
was  to  consist  of  1,000,0001.,  divided  into  40,000  shares  of  251.  each:  that,  subse- 
quently to  the  issuing  of  such  prospectus,  and  the  allotment  to  him  of  the  said  shares,  the 
directors  of  the  proposed  company  abandoned  the  greater  part  of  the  said  projected 
railway,  and  confined  the  same  to  a  line  from  Kilkenny  to  Guddagh,  a  distance  of 
twenty-six  miles  only,  and  that  the  proposed  ciipital  of  the  said  company  was  at  the 
same  time  reduced  to  225,0001.  divided  into  11,250  shares  of  201.  each,  and  the  title 
of  the  company  changed  from  the  Galway  and  Kilkenny  Railway  Company  to  the 
Kilkenny  and  Great  Southern  and  Western  Railway  Company  :  that  an  act  of  parlia- 
ment was  obtained  for  the  said  railway,  as  thus  altered,  in  the  session  of  1846,  and 
received  the  royal  assent  on  the  7th  of  August  in  that  year :  that  no  steps  were,  as 
deponent  was  informed  and  ljelie\'ed,  taken  after  the  passing  of  the  act  towards  making 
the  proposed  railway,  the  company  having,  as  deponent  was  informed  and  Ijelieved,  no 
funds,  and  their  affairs  being  in  a  very  embarrassed  state,  and  the  powers  for  taking  land 
and  constructing  the  works,  which  had  l)een  extended  for  two  years  by  the  railway 
commissioners,  finally  expired,  the  former  in  1851,  and  the  latter  in  1855:  that,  in 
1848,  the  deponent  was  served  with  a  writ  for  a  call  of  10s.  per  share,  which  had  been 
made  upon  the  shareholders  of  the  company  in  February,  1848,  foi'  meeting  the 
expenses  incurred  and  then  due  and  owing  from  the  company,  the  amount  of  which 
call  was  remitted  by  his  solicitor  to  Messrs.  Edwards  ife  Kadclitfe,  the  solicitors  of  the 
company,  in  November,  1848:  that,  in  June,  1850,  dejjonent  received  an  application 
from  Messrs.  Atkinson  tV  Pilgrim,  solicitors,  for  a  second  call  of  10s.  per  share  on  the 
twenty  shares  so  allotted  to  him  in  the  said  company,  and,  to  a\-oid  the  threatened 
legal  proceedings  for  the  recovery  thei'eof,  he  paid  such  call,  which  Messrs.  Atkinson 
&  Pilgrim  stated  they  had  every  reason  to  beliex'c  would  be  the  last :  that  deponent 
never  attended  any  meeting  of  the  said  company,  or  othei'wise  interfered  in  anj'  way 
in  its  affairs,  and,  after  payment  of  such  last-mentioned  call,  he  did  not  expect  to  hear 
more  of  the  said  company,  and  did  not  in  fact  do  so  until  February  last,  when  the 
notice  thereafter  mentioned  was  served  upon  him :  that  he  was  totally  ignorant  of  all 
proceedings  of  the  company,  save  that  nothing  was  being  done  towards  the  carrying 
out  of  the  scheme,  and  was  ignorant  of  the  way  in  which  the  capital  and  shai-es  were 
being  dealt  with,  and  he  paid  the  said  calls  in  such  ignorance  ;  but  that  he  had  lately 
been  informed,  and  believed,  that,  in  the  year  1853,  notwithstanding  the  po.sition  of 
the  company  and  the  insolvent  condition  of  its  aftairs,  and,  as  deponent  believed, 
without  the  knowledge,  assent,  and  concurrence  of  the  body  of  persons  who  had 
subscribed  bona  fide  to  the  original  undertaking,  a  bill  was  introduced  into  parliament 
seeking  to  revive  the  compulsory  powers  contained  in  the  act  of  1846  for  purchasing 
lands,  and  to  extend  the  time  limited  for  the  completion  of  the  line  authorised  by 
such  act;  and  that,  in  the  year  1854,  there  was  also  introduced   a  bill  seeking,  in 
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Lush,  contra.  There  is  no  pretence  for  enlarging  tlie  [400]  rule  ;  the  cieditor 
has  under  the  stiitutc  an  absolute  right  to  execution.  The  language  of  s.  36  is 
imperative, — [401]  "  If  any  execution,  either  at  law  or  in  equit\',  shall  have  been 
issued  against  the  property  or  eflects  of  the  coin-[402]-pany,  and  if  there  cannot  be 
found  sufficient  whereon  to  levy  such  execution,  then  such  execution  may  be  issued 

addition  to  such  last -mentioned  objects,  powers  to  abandon  part  of  the  old  line,  and  to 
make  a  new  line  and  certain  branch  lines  of  railway  ;  but  that,  owing  to  the  strong 
opposition  of  shareholdcr.s  and  others,  the  first  l)ill,  after  passing  the  House  of 
Commons,  was  thrown  out  in  the  Lords,  and  the  second,  after  being  introduced,  was 
withdrawn  :  that  such  applications  to  parliament  were  conducted,  as  deponent  believed, 
by  the  present  plaintiti's,  the  solicitors  of  the  company,  who  were  in  fact  also,  as  he 
Wits  informed  and  believed,  the  chief  promoters  of  the  original  undertaking  or  project, 
and  were  shareholders  in  the  company,  and  they  and  the  secretaiy  and  engineers  really 
were  the  acting  persons  in  the  affairs  of  the  company,  and  were  the  persons  by  whom 
and  for  whose  benefit  the  said  applications  to  parliament  were  made  :  that  deponent 
was  no  part}'  to  those  proceedings,  and  never  sanctioned  or  approved  thereof,  or  indeed 
heard  theieof  luitil  lately,  nor,  he  believed,  did  the  body  of  bona  tide  subscribers  to 
the  original  undertaking  know  of  such  proceedings  or  sanction  them  ;  and  deponent 
was  informed  and  verily  believed  that  the  plaintiffs'  bill  of  costs,  on  which  the  judg- 
ment theieinafler  mentioned  was  founded,  was  incurred  in  the  prosecution  of  those 
proceeding.s,  which,  as  he  had  before  stated,  as  he  was  informed  and  verily  believed, 
were  against  the  wishes  of  the  general  l)o<ly  of  shareholders,  and  in  opposing  proceedings 
against  an  individual  shareholder,  and  no  part  thereof  was  for  business  done  relative 
to  the  concerns  of  the  company:  that  the  plaintiffs,  in  Decemljer,  \f>5i,  then  being 
the  .solicitors  of  and  the  persons  managing  the  affairs  of  the  company,  recovered  judg- 
ment against  the  company  for  upwards  of  iOOOl.  alleged  to  be  due  to  them  from  the 
company  for  such  matters  as  aforesaid,  and,  as  deponent  was  informed  and  believed, 
judgment  was  after\vards  signed  by  default,  there  being  then  no  board  of  diiectors  or 
acting  directors  independent  of  the  plaintiti's,  or  any  one  really  to  represent  or  protect 
the  company  or  the  shareholders  therein  :  that,  at  the  time  the  plaintiffs  i.ssued  the  said 
writ  and  signed  the  .said  judgment,  they  were  in  fact  and  to  all  intents  and  |)urposes 
the  company,  and  they  and  their  fiiends  alone  represented  or  knew  anything  of  the 
affairs  of  the  said  company  :  that  deponent  had  been  informed,  and  believed,  that  there 
was  very  great  doubt  whether  at  the  time  of  the  commencement  of  the  said  action 
there  was  any  duly  appointed  secretary  or  other  officer  of  the  company  on  whom 
process  could  pr(jperly  be  served  :  that,  although,  as  deponent  believed,  it  was  alleged 
that  the  plaintiti's  caused  their  bill  of  costs  to  be  examined  by  one  of  the  masters  of 
the  court  of  E.\che(|uer,  yet  that  such  examination  or  taxation  was  not  attended  by 
any  person  on  behalf  of  the  company  or  the  shareholders  therein,  and  that  the  taxing 
masters  of  the  court  of  Chancery  were  the  proper  authorities  to  tax  the  said  bills  ;  that 
the  plaintiffs  subsequently  gave  notice  of  their  intention  to  proceed  upon  their  judg- 
ment against  ecitain  shareholders  of  the  company,  but  such  shareholder!?,  who,  as  he 
was  informed  and  believed,  were  already  in  litigation  in  Chancery  with  regard  to  the 
affairs  of  the  company  and  the  favoured  withdrawal  of  the  sh.ires  allotted  to  certain 
of  the  diiectors,  did,  as  he  was  informed  and  believed,  resist  the  claim,  and  o))tained 
an  injunction  from  \'ice-Chancell(>r  Wood  against  the  plaintiffs,  to  restrain  proceedings, 
on  various  grounds,  and,  amongst  others,  that  the  judgment  was  obtained  collusivcly  ; 
ami  that  he  was  informed  and  believed  that  such  proceedings  in  Chauccr\'  had  been 
settled  on  teims  most  favor.ilile  to  the  shareholders  the  pl.-iintitl's  therein  :  that  the 
plaintift's  were  now  making  another  attempt  to  render  the  judgment  so  recovered  by 
them  as  afore.said  available  against  the  deponent  and  other  sliareholdeis  of  the  compan}', 
and  on  the  18th  of  February  liust,  he  was  served  with  a  notice  of  an  intended  ajjplica- 
tion  for  a  rule  to  shew  cause  why  a  scire  facias  should  not  be  issued  against  him  as  a 
shareholder  of  tlie  com|)any  upon  the  judgment  or  so  much  thereof  as  the  amount 
unpaid  on  the  shares  held  by  liim  in  the  .said  company  extended  to,  and  a  rule  nisi 
was  jiccordingly  moved  for  and  olitained  on  the  21st  of  April  last  ])ursu.int  to  such 
notice,  which  was  served  on  the  deponent  on  the  2."{rd  of  Ajjril  last:  tiiat  the 
deponent  was  a<lvised,  that,  in  order  to  his  ])r()tectioii  and  effectual  defence,  il  might 
lie  necessary  to  (ih^  a  bill  or  take  other  |)ro( •ceilings  to  set  asiclc  the  jiidgnu'nt  so  as 
he  was  advised  ;ind    believed  collusivcly  obtained   l>y  the   plaintiffs  as  aforesaiil,  and 
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[403]  against  any  of  the  shareholders,  to  the  e.xteut  of  their  shares  respectively  in  the 
capital  of  the  company  not  then  paid  up :  provided  always,  that  no  such  execution 
shall  issue  against  any  shareholder  except  upon  an  order  of  the  court  in  which  the 
action,  suit,  or  other  proceeding  shall  have  been  brought  or  instituted,  made  upon 
motion  in  open  court,  after  sufficient  notice  in  writing  to  the  persons  sought  to  be 
charged  ;  and  upon  such  motion  such  court  may  order  execution  to  issue  accoi-dingly." 
The  court  is  asked  to  stay  the  plaintifl's'  proceedings,  in  order  to  gi\'e  the  shareholder 
time  to  make  an  application  to  the  couit  of  Chancery.  What  power  has  the  court  to 
grant  any  such  indulgence?  [AVilles,  J.  The  court  of  Queen's  Bench  have  granted 
this  in  a  case  not  falling  within  the  principle  of  Philipson  v.  The  Earl  of  Egremont, 
6  Q.  B.  587.]  All  the  cases  were  reviewed  in  this  court  in  Mmixsc  v.  Harding,  ante, 
vol.  i.  67,  where  it  was  expressly  held  that  the  execution  against  a  shareholder  under 
the  Joint-Stock  Bank  Act,  7  &  8  Vict.  c.  11.3,  ss.  10,  1-3,  was  matter  of  right,  the 
conditions  imposed  by  the  statute  having  been  complied  with.  [Willes,  J.  That 
proceeded  upon  the  assumption  that  the  judgment  was  a  valid  judgment.  Cockburn, 
[404]  C.  J.  AVhere  it  is  suggested  that  a  judgment  has  been  inipropci'ly  olitained 
against  the  company,  with  a  view  to  fix  the  shareholders,  the  court  ought  not  to  be 
called  upon  to  act  ministerially,  without  allowing  time  for  inquir}^]  The  judgment 
was  signed  in  December,  1854  :  the  shareholder,  therefore,  has  had  abundant  time  for 
impeaching  it.  [Cockburn,  C.  J.  He  would  have  no  interest  in  impeaching  it  until 
the  plaintitts  sought  to  enforce  it  against  him.]  Notice  of  this  application  was  served 
upon  the  party  on  the  18th  of  February  last;  and  this  rule  was  not  moved  until  the 
21st  of  April.  [Cresswell,  J.  Before  he  could  be  heard  to  impeach  the  judgment, 
he  would  have  to  come  and  say  that  he  was  a  shai-eholdei:  He  now  comes  to  shew 
grounds  for  disputing  that  fact.]  If  this  application  be  successful,  every  shareholder 
will  come  and  ask  for  time,  upon  an  insinuation  that  the  judgment  against  the  company 
has  been  fraudulently  and  collusivel}'  obtained.  It  is  to  l)e  borne  in  mind  that  this 
rule  does  not  ask  for  execution,  but  merelj'  for  a  .scire  facias  :  and,  if  the  shareholder 
has  any  answer,  he  may  plead  it. 

Milward.  The  facts  here  intended  to  be  relied  on  could  not  be  pleaded  to  the 
scire  facias.  [Willes,  J.  Philipson  v.  Lard  Egrenwnt,  6  Q.  B.  587,  and  Bomnqu.et  v. 
Graham,  6  Q.  B.  601,  n.  shew  that  it  would  be  a  good  plea  to  the  scire  facias,  to  set 
forth  facts  shewing  the  judgment  obtained  against  the  company  to  be  void.  And 
that  doctrine  is  upheld  by  the  House  of  Lords  in  Shedden  v.  Patrick,  1  Macqueen's 
H.  I..  C.  535.]  In  Philipson-  v.  Lord  Egranont,  the  judgment  was  bad  as  against  the 
company  itself.  Where  the  obtaining  of  the  judgment  is  a  fraud  upon  the  court,  it 
may  be  pleaded  :  but  that  which  is  suggested  here,  viz.  that  there  has  been  a  fraud  as 
against  the  shareholders  onl}',  is  not  pleadable. 

[405]  Cockburn  C.  J.  I  am  of  opinion  that  we  cannot  afford  the  shareholder 
the  indulgence  which  he  asks.  If  this  had  been  an  application  for  execution  against 
him,  the  case  might  have  been  different.  But,  inasmuch  as  he  may  plead  the  matters 
suggested  by  way  of  answer  on  the  scire  facias,  I  see  no  reason  why  the  rule  should 
not  be  made  absolute. 

The  rest  of  the  court  concurring. 

Rule  absolute  (a). 

that  it  might  also  be  advisable  for  him  to  apply  to  have  the  plaintiffs'  said  bill  taxed, 
without  prejudice  to  his  liability  thereto,  and  that,  at  all  events,  the  question  of  his 
liability  or  non-liability  thereto  under  the  circumstances  before  stated,  and  the  course 
to  be  taken  for  his  effectual  defence,  was  one  of  considerable  difficulty,  involving  in 
its  deteimination  much  more  inquiry,  investigation,  and  attention  than  with  a  due 
regard  to  the  deponent's  interests  could  be  given  to  it  within  the  limited  time  allowed, 
if  the  rule  was  to  be  aigued  during  the  present  term  ;  and  that,  if  further  time  was 
allowed  to  deponent  to  investigate  the  facts  of  the  case,  which  were  for  the  most  part 
in  the  knowledge  of  the  plaintiH's  anfl  those  acting  with  them,  and  of  which  there  was 
great  difficulty  in  obtaining  accurate  information  and  evidence,  he  belie\ed  such  facts 
would  shew  that  he  had  a  defence  to  the  plaintifl's'  demand  against  him,  on  the  merits : 
and  that  deponent  had  ample  means  to  meet  the  plaintiffs'  demands,  if  they  should 
ultimately  recover  against  him  ;  and  that  the  application  (to  enlarge  the  rule)  was 
made  bona  fide,  and  not  for  the  pui-pose  of  delay,  save  to  enable  him  to  obtain  infor- 
mation and  advice,  as  before  stated. 

{a)  In  lihedden  v.  Patrick,  it  was  held,  that,  where  a  judgment  has  been  obtained 
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Powis  r.  Harding,  Official  Manager  of  the  Royal  British  Bank.     April  28th,  1857. 

Upon  a  rule  for  execution  against  a  shareholrler  of  a  joint-stock  bank,  iineler  the  7  (fe  8 
Vict.  c.  113,  the  question  raised  presenting  some  tlirticulty,  the  court  declined  to 
decide  it  upon  motion,  but  directed  a  special  case  to  be  stated. 

Beasloy,  on  a  former  day  in  this  term,  obfciined  a  rule  calling  n[)on  Henry  Butler 
and  Charles  Walton,  executors  of  Charles  Walton,  to  shew  cause  why  execution  upon 
the  judgment  recovered  by  the  plaintiti'  in  this  cause  for  the  sum  of  57(jl.  Is.  (id.  should 
not  be  issued  against  the  property  and  etl'ects  of  the  said  Charles  Walton,  deceased, 
as  a  shareholder  in  the  Koyal  British  Bank,  [406]  in  the  hands  of  the  said  Henry 
Butler  and  Charles  Walton  as  his  executors,  to  satisfy  the  plaiutitl'  in  the  sum  of 
1301.  13s.  Sd.,  the  balance  remaining  due  in  respect  of  the  said  judgment,  pursuant  to 
the  .statute  7  &  8  Vict.  c.  113,  with  costs. 

Phipsou  shewed  cause,  referring  to  the  various  sections  of  the  statute  7  &  8  Vict, 
c.  113,  and  to  the  cases  of  xie.ss  v.  Angas,  3  Exch.  805,  Nuss  v.  ArmstroHf/,  4  Exch.  21, 
and  Fell  v.  Burchett,  3  Jurist,  N.  S.  388,  and  contending  that  the  21st  section  did  not, 
at  all  e\ents,  apply  to  the  case  of  an  executor.  It  appeared  that  the  judgment  was 
recovered  against  the  bank  after  the  death  of  the  testator  and  before  the  executors 
had  come  in  and  proved  the  will. 

CoCKiil'KN,  C.  J.  The  question  raised  here  is  far  too  important  and  difficult  to 
decide  upon  motion.  The  better  course  will  be  to  state  the  facts  in  the  form  of  a 
special  case,  when  it  can  be  more  solemnly  argued  and  decided,  and,  if  necessary, 
taken  to  a  court  of  error. 

The  rest  of  the  court  concurring,  the  rule  was  drawn  up  as  follows  : — 

"  Upon  leading,  &c.  it  is  ordered  that  a  special  case  be  stated  between  the  said 
parties  for  the  decision  of  this  court,  and  that  the  same  be  set  down  for  argument 
accordingly  ;  and  that  the  matters  of  the  said  rule  do  depend  upon  the  decision  of 
this  court  upon  the  said  special  case  "  (a). 

[407]     Fry  c.  Harding,  Official  Manager  of  the  Royal  British  Bank. 

May  6th,  18.57. 

Upon  a  I'ule  for  execution  against  a  shareholder  of  a  joint-stock  bank,  under  the  7  &  JS 
Vict.  c.  113,  the  question  raised  presenting  some  difficulty,  the  court  declined  to 
decide  it  in  a  summary  way,  but  directed  that  a  sci.  fa.  should  issue  and  a  special 
case  be  stated. 

Beasley,  on  a  former  day  in  this  term,  obtained  a  lule  calling  upon  George  Ru.ssell 
to  shew  case  why  execution  upon  the  judgment  recovered  in  this  cau.se  for  751.  17s.  7d. 
debt,  and  51.  7s.  4d.  for  costs,  should  not  be  issued  against  the  per-son,  property,  and 
eH'ects  of  the  said  George  Russell  as  a  shareholder  of  tlie  Royal  British  Bank,  to  satisfy 
tiie  plaintili'  in  the  .said  sums  of,  I'vsc,  pursuant  to  the  7  it  8  Vict.  c.  1 13,  with  costs. 

Milwanl  shewed  cause,  commenting  upon  the  various  .sections  of  the  statute  7  &  8 
Vict.  c.  11.3,  and  citing  Thoinpson  w  The  Universal  SalnKje  Company,  3  Exch.  310, 
Brdtell  V.  JJawe-i,  7  Exch.  307,  Kini/  v.  Tlu:  Parenlal  Kwlintinenl  Assuniiice  Coinpani/, 
1 1  Exch.  443,  Hill  v.  T/te  Londun  and  County  Assurance  Coinpani/,  1  Hurist.  &  N.  3S)8, 
Nixon  V.  Jiroiviilow,  I  llurlst.  .t  X.  405,  Heiulerson  v.  The  OJ/ickd  Manager  of  the  Jloyal 
Britv^li  Bank,  3  .Jurist,  N.  S.  Ill,  and  Haiti/ v.  TItc  L'nioersul  I'roeident  Li/e-Assuciatinii, 
3  Jurist,  N.  S.  2G9.  The  subsUmtial  question  was,  whether  a  shareholder  who  had 
regularly  transferred  his  shares  to  a  third  jjersoii  who  had  been  duly  registered  as  the 
holder  of  them  in  the  books  of  the  bank  before  the  commencement  of  the  action,  but 
whose  name  still  remained  on  the  histliled  return,  was  lialile  to  execution. 

CoCKiiURN,  C.  J.  I  feel  very  reluctant  to  decide  a  ca.se  of  this  sort  upon  motion. 
I  think  the  better  course  will  be  to  state  a  case. 

by  fraud,  and  more  especially  by  the  collusion  of  both  parties, — such  ju<lgnient, 
althougii  contirmed  by  the  House  of  ijords,  may,  even  in  an  inferior  triliunal,  be 
treated  as  a  nullity.  Hut  the  allcgjitions  of  fraud  and  coliusiciii  must  be  s|)eeitic, 
])ointed,  and  relevant,  otherwise  llicy  cannot  be  admilted  to  proof. 

((()  Tile  case  now  (.Micliaeliiias  Vacation,  1857)  stands  for  argumeiil. 
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[408]  Cresswell,  J.  I  he  parties  must  so  state  the  case  as  to  try  the  real  merits, 
— whether  one  who  has  sold  and  transferred  his  shares  is  liable  as  a  shareholder,  his 
name  remaining  upon  the  list  returned  to  the  stamp-office. 

WiLLES,  J.  The  better  course  will  be  to  issue  a  scire  facias,  to  which  the  shai'e- 
holder  will  appear,  and  then  state  a  special  case  for  the  opinion  of  the  court. 

The  rule  was  accordingly  drawn  up  as  follows  : — 

"That  a  writ  of  scire  facias  on  the  judgment  obtained  by  the  plaintiff  in  this  cause 
for  751.  17s.  7d.  debt,  and  5\.  7s.  4d.  for  costs,  be  issued  forth  against  the  .said  George 
Ku.ssell  as  a  shareholder  of  the  said  bank,  to  enable  the  plaiutifl'  to  have  execution 
upon  the  said  judgment  to  .satisfy  the  plaiiitift'  in  the  said  sums  of  7-51.  17s.  7d.  for 
debt,  and  .51.  7s.  4d.  costs,  recovered  by  the  .said  judgment,  and  still  unpaid,  and  that 
the  .said  Ueorge  Kussell  do  appear  thereto  ;  and  that  a  special  case  be  stated,  &c., 
for  the  decision  of  this  court,  and  that  the  same  be  set  down  for  argument  accordingly  ; 
and  that  the  said  rule,  and  the  costs  thereof,  together  with  the  costs  of  and  occasioned 
by  the  application,  do  abide  the  event  of  the  decision  upon  such  special  case  "  (a). 


[409]     Meux  and  Others  v.  Lloyd.     May  5th,  1857. 

Excessive  and  extoitionate  charges  in  a  bill  of  costs  as  between  attorney  and  client, 
foi'm  no  ground  for  a  summary  application  against  the  attorney,  in  the  alisence  of 
evidence  of  wilful  fraud, — the  suitor  being  sufficiently  protected  by  the  taxation 
of  the  l)ill. — Nor  is  it  any  ground  for  calling  upon  the  attoi'uev  to  answer  the 
matters,  that  he  is  unable  to  pay  the  amount  found  due  from  him  to  his  client  on 
such  taxation. 

Prideaux,  on  a  former  day,  obtained  a  rule  calling  upon  A.  B.,  one  of  the  attorneys 
of  this  court,  to  shew  cause  why  he  should  not  answer  the  matters  contained  in  the 
affidavit.  The  ground  of  the  application  was,  that  defendant  had  employed  the 
attorney  to  defend  him  in  this  action,  and  in  other  matters,  upon  the  express  under- 
standing that  he  was  to  be  charged  only  costs  out  of  pocket,  and  that,  in  the  event  of 
his  succeeding  in  the  action,  the  attorney  would  refund  any  moneys  which  might  be 
advanced  by  the  defendant  in  the  coiu-se  of  the  proceedings  ;  that  the  defendant 
having  succeeded  in  the  action,  the  attorney,  having  got  the  costs  from  the  other  side, 
sent  in  to  the  defendant  a  bill  of  costs  as  between  attorney  and  client,  containing 
very  gross  overcharges  ;  that,  upon  an  order  to  tax  the  bill, — the  attorney  denying  the 
agreement  alleged, — the  master  proceeded  with  the  taxation,  and  made  his  allocatur 
in  favour  of  the  defendant  for  571.  7s.  ^d.  ;  that,  on  the  16th  of  January  last,  a  judge's 
order  (since  made  a  rule  of  court)  was  made  directing  the  attorney  to  pay  to  the 
defendant  the  sum  of  671.  5s.  4d.,  that  the  defendant  should  l)e  at  liberty  to  sign  judg- 
ment against  him  for  that  sum,  with  costs,  and  that  the  attorney  should  deliver  up 
all  deeds,  &c.,  in  his  possession,  custody,  or  power  belonging  to  the  defendant ;  that 
an  execution  had  issued  against  the  attorney  upon  the  judgment  so  signed,  but  that 
no  fi'uits  could  be  obtained,  his  goods  having  already  been  collusively  taken  in  execu- 
tion at  the  suit  of  another  creditor  ;  and  that  it  was  believed  he  kept  out  of  the  way 
to  avoid  being  served  with  the  allocatur. 

Lush  now  shewed  cause  upon  an  affidavit  of  the  attor-[410]-ney,  admitting  that  he 
was  indebted  to  the  defendant  in  the  amount  stated  and  that  he  was  unable  to  pay  it, 
but  denying  that  he  had  been  guilty  of  any  of  the  misconduct  imputed  to  him,  or  of 
any  wilful  evasion  of  service  of  the  allocatur  and  demand,  as  alleged.  This  is  a 
vindictive  and  improper  attempt  to  use  the  stringent  process  of  the  court  for  the 

(a)  The  special  case  was  argued  in  Michaelmas  Term,  1857,  and  the  court  took 
time  to  consider  their  judgment. 

A  similar  course  was  adopted  in  a  case  of  Edwards  v.  I'Ac  Kilkenny  and  Great 
Smthern  and  IVcstern  Raihvay  Company,  Ex  parte  BiUterJield ;  but  the  special  case  has 
not  yet  (Michaelmas  Vacation,  1857)  been  set  down.  There,  the  party  had  executed 
the  subscription  contract  as  holder  of  twenty-five  shares,  for  which  he  had  scrip,  in 
"  The  (ralway  and  Kilkenny  lUilway  Company  ;  but,  on  the  change  of  the  name  and 
cour.se  of  the  pi'ojccted  railway,  he  declined  to  send  in  his  .scrip  for  registration,  and 
had  taken  no  step  since. 
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purpose  of  cnforciii,!i;  a  mere  money  demand.  There  ha.s  been  no  professional 
misconduct.  The  client  has  obt<iined  an  order  to  sign  judgment,  and  has  done  so  : 
he  has  not  proceeded  to  execution,  because  he  apprehends  that  it  will  be  fruitless. 
That  surely  is  no  ground  foi'  such  a  proceeding  as  this. 

Prideaux,  in  support  of  his  rule.  The  mere  denial  of  the  attorney  is  not  enough. 
In  the  case  of  In  re  Vrogshif,  6  T.  K.  701,  it  was  held,  that,  if  an  attorney  required 
to  answer  the  matters  of  an  affidavit,  swear'  in  his  exculpation  to  an  incredible  story, 
the  cornt  will  giant  an  attachment  against  him,  thoirgh  he  positively  deny  the 
malpr'actices  inrputed  to  him.  [Cockbur'ii,  C.  J.  How  can  we  attach  the  man,  when 
he  has  answered  the  charges?  He  admits  the  debt,  but  says  he  is  urrable  to  pay.] 
He  does  rrot  voutirre  to  deny  that  he  is  keeping  out  of  the  way  to  avoid  service  of  the 
allocatur  aird  dcmaird  of  payment. 

CoCKBUUN,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  It  was 
moved  upon  three  grounds, — tir-st,  that  an  agreement  was  entered  into  between  the 
attorney  and  the  client  that  the  for-mer  should  pay  back  any  advances  he  might 
receive  during  the  progress  of  the  pr'oceedings,  and  that,  in  any  everrt,  he  woirld 
charge  the  client  only  the  costs  out  of  pocket,  and  that  that  agr'cement  has  been 
violated, — secondl_y,  that  the  bill  of  costs  delivered  by  the  attorney  to  his  client  contains 
over'char'ges  so  gr-oss  as  to  amount  to  fr-aud, — thirdly,  that  the  attoi-rrey  has  evaded 
service  of  the  allortatur-  [411]  and  demarifl  of  payment  by  abrirptly  ciuitting  the 
masters'  office  when  the  allocatiu'  was  made,  aird  by  keeping  out  of  the  way  siirce, 
ami  that  he  has  procured  a  sham  executioir  to  be  levied  upon  his  goods  in  oi'der  to 
fr'ustr-ate  the  clieirt's  renrcdy  by  execution.  The  case  has  been  completely  arrswer-ed 
by  the  affidavits  as  to  the  tir-st  and  last  gr-ounds.  With  I'egard  to  the  alleged  exor'bi- 
tairt  charges  irr  the  bill  delivei'cd,  if  that  had  beeir  the  only  groruid  of  complaint,  the 
rule  would  not  have  been  gi-anted.  The  taxation  is  a  sufficient  pr-otection  to  the 
suitor  in  that  respect.  I  therefore  think  the  rule  should  be  dischar'ged  with  costs. 
It  is  obviously  important  that  officer's  of  the  court  should  be  kept  under  wholesome 
control  with  refererrce  to  their  conduct  and  dealings  with  their  clients.  But,  on  the 
other'  haird,  it  is  equally  important  that  they  should  irot  lie  unduly  pr'cjudiced  irr  their 
pi'ofessional  character'  by  beiirg  brought  befor'e  the  court  upon  light  grornrds.  As, 
however-,  it  is  admitted  that  the  morrey  is  due,  I  thirrk  the  costs  of  this  application 
should  be  set  oti'  agaiirst  the'clicnt's  demand. 

CiiE.sswKLK,  J.  I  am  entii-ely  of  the  same  opiniorr.  Air  attorney  is  always 
ameiraltle  to  the  court,  where  he  has  been  guilty  of  pr'ofessional  misconduct :  lint  the 
court  is  e(|ually  bound  to  protect  him  against  false  and  unfounded  charges.  This  rule 
undoubtedly  would  not  have  becrr  granted  on  the  mer-e  gi'ound  of  the  I'cductioir  of  the 
bill  orr  taxation,  unless  it  could  have  been  shewn  that  the  chai'ges  were  so  wilfully 
and  outrageously  excessive  as  to  amount  to  fraud.  Nor,  I  apprehend,  would  it  have 
been  granted  mer'ely  on  the  ground  of  the  attorrrey  having  (juitted  the  mastcr-.s'  office 
befor'o  he  could  be  scr-ved  with  the  allocatur.  The  .suhstrtutial  grounds  wei'e,  that  the 
attorney  had  agreed  to  be  content  with  taxed  costs  fi-om  the  pl;iint ill's  in  the  e\erit  of 
success,  and  with  costs  out  of  pocket  in  the  event  of  failure,  [412]  and  to  return  any 
moneys  that  might  have  been  advanced  to  him  for'  the  j)ur[)()se  of  the  suit ;  and  al.so 
that  the  attorney,  for  the  pur'pose  of  defeating  the  client's  remedy,  had  kept  out  of 
the  way,  and  caused  a  sham  execution  to  be  levied  on  his  goods.  These  grounds  ar-e 
completely  arrswered,  and  thercfor-e  I  agr-ce  with  my  Lord  that  the  rule  sliould  be 
discharged,  and  with  costs,  to  be  set  oft' as  suggested. 

Ckowdku,  J.  I  will  only  add,  that,  as  r-egards  the  alleged  overcharges,  the  attorney 
seems  to  me  to  have  given  a  r'casonable  excuse.  I  therefore  think  he  has  answered 
the  whole  application. 

\Vil,[-Ks,  J.,  coneurr'cd. 

Rule  discharged  accordingly. 


WooTTON  V.  Dawkinh.     April  IMli,  1  s,57. 

The  pl.iiiitill'  ciilcr'cd  the  defendant's  garden  at  night,  and  witlmut  his  permission,  to 
sejirch  for'  a  stray  fowl,  an<l,  whilsl  looking  closely  into  some  Imshes,  he  came  in 
contact  with  a  wire,  which  caused  .something  to  explode  with  a  loud  noise,  knocking 
hiui  down  .'rncl  sligliily  in  juring  his  face  and  eyes  : —Ildd,  that  the  defendant  WJia 
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not  liable  for  this  injury  at  common  law,  noi',  in  the  absence  of  evidence  that  it  was 
caused  by  a  spring-gun  or  other  engine  "  calculated  to  inflict  grievous  bodily  harm," 
under  the  statute  7  &  8  G.  4,  c.  IS,  s.  1. 

The   declaration   contained    two   counts, — the    first,    founded   upon    the    statute 

7  &  8  G.  4,  0.  18,  s.  1  (a),  for  [413]  unlawfully  setting  a  spring-gun  or  engine  calcu- 
lated to  indict  grievous  bodily  harm, — the  second,  claiming  damages  generally  in 
consequence  of  a  personal  injury  sustained  by  the  plaintiff  through  the  wrongful  act 
of  the  defendant. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Wightman,  J.,  at  the  last  Spi'ing  Assizes  at  Leicester. 
The  facts  were  the.se  : — The  plaintiff,  having  lost  a  bantam  fowl,  and  believing  it  to 
have  strayed  into  the  defendant's  garden,  obtained  permission  (during  daylight)  to  go 
into  the  garden  to  search  for  it.  Not  finding  it  upon  that  occa-sion,  the  plaintiff  went 
again  (without  permission,  but  getting  over  the  wall  with  the  aid  of  a  ladder)  about 
9  o'clock  at  night,  and  proceeded  to  search  for  it  among  some  bushes.  AVhile  so 
engaged,  with  his  head  near  the  ground,  the  plaintiff  came  in  contact  with  a  wire 
which  caused  a  loud  explosion,  whereby  the  plaintifl'  was  knocked  down  and  slightly 
injuied  in  his  face  and  eyes.  There  was  no  evidence  to  shew  what  was  the  nature  of 
the  engine  or  of  the  substance  which  caused  the  explosion. 

On  the  part  of  the  defendant,  it  was  objected  that  there  was  no  evidence  that  the 
injury  complained  of  was  occasioned  by  a  spi-ing-gun  or  other  engine  calculated  to 
destroy  human  life  or  to  inflict  grievous  bodily  harm,  or  that  it  was  caused  otherwise 
than  by  the  plaintitt''s  own  carelessness  :  and  the  case  of  Jordin  v.  Crump,  8  M.  &  W. 
782,  was  relied,  on. 

For  the  plaintiff".  Bird  v.  HoJhrook,  4  Bingh.  628,  1  M.  &  P.  607,  was  cited. 

[414]  The  learned  judge  yielding  to  the  objection,  non-suited  the  plaintiff, 
reserving  him  leave  to  move  to  enter  a  verdict  (for  such  damages  as  the  learned 
judge,  with  the  assent  of  the  parties,  should  assess,)  for  him,  if  the  court  shouhl  be  of 
opinion  that  there  was  any  evidence  to  go  to  the  jury. 

Mellor,  Q.  C.,  now  moved  accordingly.  He  submitted  that  there  was  abundant 
evidence  that  the  injury  complained  of  was  caused  by  a  spring-gun  or  other  engine, 
calculated,  in  the  language  of  the  statute,  to  inflict  giievous  bodily  harm.  He  cited 
and  obser\"ed  upon  Bird  v.  Holhmok,  4  Bingh.  628,  1  M.  &  P.  609,  Jordin  v.  Crump, 

8  M.  &  W.  782,  and  Barnes  v.  Ward,  9  C.  B.  392.  He  stated  that  he  had  by  mistake 
moved  for  a  rule  in  the  court  of  Queen's  Bench,  but  had  failed  to  obtain  it,  that  court 
thinking,  that,  to  entitle  the  plaintifl'  to  recover  under  the  statute,  it  was  not  enough 
that  the  instrument  was  one  calculated  to  create  alarm,  but  that  it  must  be  calculated 
to  destroy  human  life  or  to  inflict  grievous  bodily  harm,  of  which  there  was  no  evidence, 
and  that  there  was  no  cause  of  action  at  common  law. 

Per  Curiam.     We  think  the  conclusion  the  court  of  Queen's  Bench  came  to  was 
quite  cori'cct,  and,  for  the  same  reasons,  we  decline  also  to  grant  a  rule. 
Kule  refused. 

(a)  Which,  reciting  that  "  it  is  e.xpedient  to  prohibit  the  setting  of  spring-guns 
and  man-traps,  and  other  engines  calculated  to  destroy  human  life  or  inflict  grievous 
bodily  harm,"  enacts,  "  that,  if  any  person  shall  set  or  place,  or  cause  to  be  set  or 
placed,  anj'  spring-gun,  man-trap,  or  other  engine  calculated  to  destroy  human  life 
or  inflict  grievous  bodily  harm,  with  the  intent  that  the  same  or  wheieb}'  the  same 
may  destroy  or  inflict  grievous  bodily  harm  upon  a  trespasser  or  other  person  coming 
in  contact  therewith,  the  person  so  setting  or  placing,  or  causing  to  be  so  set  or 
placed  such  gun,  trap,  or  engine  as  aforesaid,  shall  be  guilt}'  of  a  misdemeanor." 

The  5th  section  excepts  guns,  &c.,  set  from  sunset  to  sunrise  in  a  dwelling-house, 
for  the  protection  of  the  same. 
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[415]    Sir  G.  E.  Hodgkinson,  Knt.,  v.  Fek.me  and  Anotuek. 
April  28th,  1857. 

[S.  C.  2G  L.  J.  C.  r.  217 ;  3  Jur.  N.  S.  818.     See  The  Tasmania,  1888,  13  T.  D.  118. 
Referred  to,  Lamlauer  v.  Asser,  [1905]  2  K.  B.  187.] 

Semble,  that  the  owner  of  a  transport  hired  liy  government  for  the  purpose  of  assisting 
in  a  warlike  expedition,  is  not  responsible  for  damage  done  to  another  transport 
forming  part  of  the  .same  e.xpedition,  where  such  damage  results  from  the  master's 
obedience  to  orders  of  the  officer  under  whose  immediate  command  he  sails. — A. 
and  B.  were  respectively  owners  of  vessels  which  with  many  others  were  taken  up 
by  government  for  the  conveyance  of  troops  upon  an  expedition  of  war  in  the  Black 
Sea :  the  transports  were  towed  by  steamers  to  their  destination,  each  steamer 
having  attached  to  her  two  transports,  the  masters  of  which  were  under  her 
immediate  order  and  control :  the  commander  of  the  steamer  to  which  B.'s  vessel 
and  another  were  attached,  on  reaching  the  anchoring  giound  in  the  evening,  having 
dropped  his  anchor,  desired  the  masters  of  his  tows  t(5  hold  on  by  their  warps  or 
hawsers  ;  but,  in  the  cour.se  of  the  night,  a  storm  arose  which  caused  B.'s  vessel  to 
swing  with  violence  against  A.'s  vessel,  whereby  it  was  considerably  damaged.  In 
an  action  foi'  the  damage  so  caused,  the  learned  judge  who  tried  the  cause  told  the 
jury  that  B.  would  not  be  respon.sible  if  the  injur}'  complained  of  resulted  from  a 
strict  obedience  on  the  part  of  the  master  to  the  orders  of  the  officer  in  command  of 
the  steamer;  but  that,  assuming  that  the  master  was  justified  by  the  oiders  he 
received  in  abstaining  from  anchoring  in  the  first  instance,  it  was  for  them  to  con- 
sider whetlior  he  had  not  been  guilty  of  negligence  and  want  of  good  seamanship 
in  continuing  to  hold  on  by  his  warp  under  the  altered  state  of  circumstances, — 
there  being  some  evidence  to  shew  that  the  accident  might  have  been  avei'ted  if  he 
had  dropped  his  anchor  when  the  storm  came  on  : — Held,  no  misdirection. 

This  was  an  action  for  an  injury  to  a  vessel  belonging  to  the  plaintiff"  through  a 
collision  with  a  vessel  of  the  defendants. 

The  declaration  stated  that  the  defendants,  by  their  servants,  so  negligently  and 
unskilfully  navigated  and  managed  a  ship  of  the  defendants  called  the  "Courier," 
then  being  navigated  and  managed  by  their  servants,  that  the  .said  ship  struck  and 
came  into  collision  with  the  plaintiff's  ship  the  "Sultana,"  by  which  the  said  last- 
mentioned  ship  was  greatly  and  permanently  damaged,  and  the  plaintifl"  was  put  to 
and  ineuried  great  expense  in  repairing  her,  aTid  was  deprived  of  the  use  of  her  a  long 
time,  and  thereby  lost  great  profits  which  he  would  otherwise  have  made  by  her. 
Claim  10001. 

The  defendants  ])le;uled, — Hi-st,  not  guilty, — secondly,  that  the  said  ship  was  not 
at  the  time  of  the  collision  navigated  and  managed  by  the  servants  of  the  defendants, 
in  mannei'  and  form  as  alleged.     Issue  thcieon. 

The  cause  was  tried  before  Cockl)urn,  C.  .1.,  at  the  sittings  in  London  after 
Michaelmas  Term,  1856.  It  appeared  that  the  plaintill's  vessel,  the  "Sullana,"  and  the 
defend  [416]-ants'  vessel,  the  "  Couiier,"  were  l)oth  chartered  by  government,  and 
formed  part  of  a  fleet  of  transports  employed  on  the  !)th  of  September,  1855,  in  the 
conveyance  of  troops  on  an  expedition  of  war  from  Varna  to  Eupatoria,  in  the  Black 
Sea ;  that  the  fleet  consisted  of  forty-two  .sailing  and  twenty-one  steam-vessels,  each 
of  the  latter  having  two  of  the  former  in  tow  and  subject  to  her  orders  and  control, 
the  whole  being  under  the  superior  orders  of  the  admiral ;  that  the  fleet  started  in 
sev(!n  divisions,  each  consisting  of  six  sailing  vessels  and  three  steamers  ;  that  the 
defendants'  vessel,  the  "Courier,"  and  a  vessel  called  the  "  Oiient,"  under  the  guidance 
of  a  Queen's  steamer  called  the  "Fury,"  connn.uided  by  Captain  tHiamljcrs,  formed 
the  rearmost  vessels  of  the  light  oi'  noithernmost  ilivision,  and  the  plaintill's  vessel, 
the  "Sultana,"  together  with  the  "Sir  Robeil  Sale,"  under  the  guidance  of  the 
"  Ilydaspes,"  a  hired  steamer,  commanded  by  her  ordinary  master,  formed  ]>ait  of  the 
third  division  ;  that  the  instructions  issue(l  to  the  fleet  at  starting,  were,  that,  on 
arrival  at  the  place  where  they  weie  to  anchor,  the  position  of  each  division  was  to 
be  at  four  cables'  length  from  that  next  to  it  ;  that,  when  the  fleet  arrived  within 
about  twenty  miles  of  liupatoria,  a  signal  was  made  from  the  flag-ship  for  the  Heet  to 
anchor,  whereupon  most  of  the  vessels,  the  transports  iis  well  as  the  tugs,  dropped 
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theii-  anchors  :  that  the  "  Courier  "  and  the  "  Orient,"  in  obedience  to  positive  direc- 
tions from  the  commander  of  the  "  Fury,"  did  not  anchor,  but  held  on  by  their  warps 
or  hawsers  ;  that  the  "  Hydaspes,"  with  the  "  Sir  Robert  Sale  "  and  the  "  Sultana  "  in 
tow,  anchored  somewhat  within  the  prescribed  distance  from  the  division  next  to  it, 
the  two  latter  vessels,  by  order  of  the  master  of  the  "  Hydaspes,"  di-opping  their 
anchoi's  also  :  that,  at  the  time  the  fleet  so  anchored,  there  was  a  light  wind  from  the 
north  and  east,  but  that,  in  the  course  of  the  night,  the  wind  freshened,  changing  to 
north-west,  with  a  rather  heavy  [417]  sea  ;  and  that,  in  consequence,  the  "  Orient " 
and  "  Courier "  swinging  by  their  hawsers,  the  latter  came  into  collision  with  the 
"  Sultana,"  and  caused  her  very  considei'aWe  damage 

The  rest  of  the  facts,  and  the  arguments  urged  on  the  one  side  and  on  the  other, 
will  be  best  collected  from  the  summing-up  of  the  Lord  Chief  Justice,  which  was  in 
substance  as  follows  : — 

After  telling  the  jury  that  the  questions  for  their  consideration  were,  whether  the 
damage  complained  of  was  the  result  of  negligence  on  the  part  of  those  in  charge  of 
the  "  Courier,"  and  whether  that  vessel  was  the  defendants',  his  lordship  proceeded, — 

Before  we  enter  into  the  inciuiry,  it  becomes  important  to  ascertain  how  the 
disaster  arose.  Two  theories  are  suggested  on  the  part  of  the  plaintiff.  He  says  the 
"  Finy  "  and  the  two  vessels  she  had  in  tow  (the  "  Orient  "  and  the  "  Courier  ")  having 
to  anchor  for  the  night,  the  tug  (the  "  Fury  ")  alone  let  go  her  anchor,  the  others 
holding  on  by  their  warps  or  hawsers  ;  the  consequence  of  which  was,  that,  although 
the  anchor  of  the  tug  held  well  enough  whilst  the  weather  remained  tranquil,  yet,  a 
breeze  springing  up,  the  strain  upon  the  cable  of  the  tug  became  too  great,  and  she 
dragged  her  anchor,  and,  the  position  of  the  vessels  becoming  changed,  the  two  vessels, 
the  "Orient"  and  "Courier,"  swinging  to  the  "Fury's"  anchor,  the  latter  vessel  (the 
"Courier")  came  into  collision  with  the  plaintiff's  vessel,  the  "Sultana."  Setting 
aside  all  question  of  negligence,  there  is  a  dithculty  in  adopting  this  view  of  the  case ; 
for,  j'ou  have  the  positive  testimony  of  the  captain,  the  lieutenant,  and  the  master  of 
the  "Fury,"  that  she  did  not  drag  her  anchor  at  all.  Further,  the  plaintiff  says,  that, 
whether  the  "  Fury  "  dragged  her  anchor  or  not,  when  during  the  night  the  wind 
freshened,  the  effect  was  that  the  two  transports,  the  "  Orient "  and  "  Courier,"  being 
attached  by  their  hawsers  only  to  the  tug,  without  [418]  having  anchors  to  steady 
them,  oscillated  or  swung  backwards  and  forwards  like  a  pendulum,  in  obedience  to 
the  impulse  of  the  wind,  and  thus  the  "Courier"  came  in  contact  with  the  "Sultana," 
and  occasioned  the  mischief.  Probably,  if  you  think  you  can  with  safety  rely  upon 
the  evidence  of  the  officers  of  the  "Fury," — inasmuch  as  the  accident  undoubtedly 
did  happen  from  the  "  Courier  "  coming  in  contact  with  the  "  Sultana," — you  may  be 
disposed  to  adopt  the  latter  of  these  theories. 

That  brings  us  to  the  question  whether  or  not  that  which  was  the  immediate  cause 
of  the  mischief  did  result  from  want  of  seamanship,  or,  in  other  words,  from  negligence, 
on  the  part  of  those  who  were  navigating  the  "Courier."  And  here  again  the  ease 
for  the  plaintiff  divides  itself  into  two  separate  parts.  In  the  first  place,  it  is  said 
that  the  "  Courier "  and  the  "  Orient "  ought  to  have  anchored  when  the  "  Fury  " 
anchored,  the  signals  from  the  leading  ship, — first,  that  the  vessels  should  prepare  to 
anchor,  and  afterwards  that  they  should  anchor  in  their  respective  stations  according 
to  the  order  of  sailing, — being  signals  which  the  persons  navigating  the  "Courier" 
were  bound  to  obey.  And  I  think  it  may  be  taken  as  a  fact  conceded  on  all  hands, 
that,  if  the  "Courier"  and  the  "Orient"  had  anchored,  the  accident  would  not  have 
occurred.  It  does  not,  however,  follow,  that,  because  the  plaintiff  has  so  sustained 
damage,  he  has  sustained  it  wrongfully  at  the  hands  of  the  defendants  so  as  to  make  them 
responsible :  thej^  are  responsible  only  if  that  damage  has  been  occasioned  by  their  want  of 
seamanship  and  of  reasonable  and  proper  care.  In  the  second  place,  the  plaintiff' says, 
that,  assuming  that  the  persons  having  charge  of  the  defendants'  vessel  were  justified  in 
abstaining  from  dropping  her  anchor  when  the  "  Fury  "  first  took  up  her  position,  yet, 
when  in  the  course  of  the  night  the  breeze  freshened,  that  which  may  have  been 
justifiable  in  a  perfectly  tranquil  state  of  the  weather  at  the  commencement  of  the 
[419]  evening  became  unjustifiable  and  unseamanlike  in  the  exigency  which  arose. 

Now,  as  regards  the  first  point,  the  defendants'  answer  is,  that  they  were  acting 
under  the  control  of  superior  orders,  and  therefore  are  not  responsible  for  the  conse- 
cjuences.  "What  are  the  facts  ?  There  can  be  no  doubt  that  the  signal  made  was  a 
general  signal,  and  not  addressed  solelj'  to  the  steamers,  though  it  appears  to  have 
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been  variously  interpreted  througliout  the  fleet.  In  some  instances,  the  oHicer  in 
command  of  the  steamer  conceived  lie  had  authority  to  prescrilie  to  the  vessels  he  had 
in  tow  whether  they  should  let  go  their  anchors  or  not.  In  others,  the  commander 
seems  to  have  considered  the  signal  as  a  general  one,  and  accordingly  ordered  the 
transports  to  anchor.  The  commander  of  the  "  Fury  "  adopted  the  former  construc- 
tion of  the  signal,  and  directed  the  persons  in  charge  of  the  "Orient"  and  the 
" Couiier "  to  hold  on  by  their  warps,  and  not  to  let  go  their  anchors,  but  to  have  a 
small  kedge  ready  to  let  go  astern  if  necessary  in  order  to  pre\'ent  them  from  going 
too  much  ahead.  Captain  Chambers,  who  had  the  command  of  the  "  Fury,"  states  in 
his  evidence,  that  he  considered  that  the  signal  to  anchor  applied  to  all  the  vessels  of 
the  fleet  who  were  acting  independently,  that  is,  vessels  having  control  over  them- 
selves, which  he  considered  vessels  in  tow  had  not ;  and  that,  as  a  matter  of  seaman- 
ship, it  was  safer  for  the  vessels  to  hold  on  by  their  warps  than  to  anchor :  and  he 
adds,  that,  sup])osing  they  had  occasion  to  let  go  the  kedge,  they  would  stand  in  a 
calm  or  light  wind,  and  have  kept  the  tow-ropes  fast ;  and,  if  the  breeze  had  freshened, 
they  should  have  kept  them  fast  as  long  as  possible,  and  then  seamanship  would  have 
dictiited  the  rest.  He  further  says,  that,  in  his  judgment,  the  proper  thing  to  be  done 
by  the  persons  in  command  of  the  "  Orient "  and  "  Courier  "  was,  to  hold  on  to  the 
"Fury"  as  long  as  po.ssible,  and  to  anchor  [420]  if  they  l)roke  adi'ift :  and,  when  he 
is  asked  whether,  if  it  came  on  to  blow,  it  would  not  have  been  prudent  for  the 
"  Orient "  and  "  Courier  "  to  drop  their  anchors,  he  says,  "  If  it  had  come  on  to  blow 
to  such  an  extent  as  to  have  rendered  it  prudent  for  the  "Orient"  and  "  Courier"  to 
anchor,  I  should  have  considered  it  right  for  the  masters  of  tho.se  vessels  to  come  to 
an  anchor,  of  course  letting  me  know  if  possible  before  doing  so."  Thus,  the  three 
officers  of  the  "  Fury,"  the  captain,  the  lieutenant,  and  the  master,  agree  that,  in  their 
opinion,  the  exigencies  of  the  service  required,  that,  instead  of  letting  go  their  anchors, 
the  "  Orient "  and  "  Courier  "  should  ride  by  their  warps  or  hawsers,  because  they  say, 
that,  being  off'  an  enemy's  coast,  on  an  expedition  of  wai',  dispatch  was  of  the  utmost 
importance,  and  that,  when  the  order  for  weighing  anchor  and  sailing  was  given  in 
the  morning,  consideral)le  loss  of  time  would  have  ensued  if  they  had  to  wait  until  the 
vessels  they  were  towing  had  detached  themselves,  weighed,  and  again  attciched  them- 
selves to  the  steamers.  It  is  clear  from  the  whole  of  the  evidence  that  it  never  entered 
into  the  contemplation  of  these  officers  that  the  "Orient"  and  "Courier"  should  drop 
their  anchors  whilst  attached  to  the  "  Fury  "  ;  and  therefore  it  can  hardly  be  .said  that 
there  was  negligence  on  the  part  of  the  commanders  of  the  transports  in  omitting  to 
do  that  which  it  never  entered  into  the  mind  of  the  captain  of  the  "Fury"  to  provide 
against.  The  first  (juestion,  therefore,  for  you  is,  whethei'  the  master  of  the  "  Courier  " 
had  orders  from  the  commander  of  the  "Fury"  not  to  let  go  her  anchor,  l)ut  to  hold 
on  by  her  hawser.  Whether  that  order  was  right  or  wrong  in  point  of  judgment  and 
seamanship  is  a  matter  which,  if  the  order  was  one  that  the  master  of  the  "Courier" 
was  bound  to  oliey,  it  is  clear  it  was  not  a  matter  for  him  to  form  any  judgment 
about,  riis  duty  was,  to  obey  ordci-s,  and  not  to  take  upon  himself  to  criticize  them, 
and  to  act  upon  his  own  judgment  [421]  as  to  their  pi'opricty  and  expediency.  There 
would  be  an  end  to  all  subordination,  military  or  naval,  if  the  officer  subordinate  in 
command  were  to  take  upon  himself  to  decide  upon  the  merits  of  the  order,  before  he 
obeyed  it. 

If  you  are  satisfied  that  the  order  was  given,  then  comes  the  second  riuestion, — 
was  Captiiin  Ch.imbers  in  a  position  to  give  such  order?  or,  in  other  words,  was  it  an 
authority  which  the  m;ister  of  the  "Courier"  was  bound  to  obey?  Captain  Bakei', 
who  was  called  a.s  a  witness  foi'  the  plaintiff",  and  who  was  the  commander  i)f  the 
"Hydaspes,"  the  steamer  which  had  tiie  plaintiffs  ves.scl,  the  "Sultana,"  in  tow,  .siiys, 
— "Tows  are  always  under  the  orders  of  the  tug  :  the  signal  is  made  to  the  remainder 
of  the  fleet :  they  (the  tows)  would  wait  the  orders  of  the  ollicer  comnian<ling  the 
tug."  And  he  adds,  tiiat,  when  they  were  at  Varna,  before  sailing,  the  captain  of  tiie 
flag-sliij)  met  all  the  nuusters  of  the  transports  on  board  the  "Emperor,"  and  told 
them  that  the  vessels  being  towed  were  to  obey  the  orders  of  the  commanders  of  the 
respective  tugs.  Thus  you  have  nnimi)eachable  testimony,  that,  not  only  is  it  the 
general  rule  that  tows  are  under  the  immediate  orders  of  the  commanders  of  tiie  tugs 
to  which  they  arc  attached,  but  tiiat,  in  this  ca.se,  a  special  order  to  the  same  effect 
was  i.ssucd  liy  the  admiral.  If,  then,  this  was  the  relative  position  in  which  the 
master  of  the  transport    would  stand  to   the  cajilain  of  the  tug,  and  the  latter  gave 

C.  r.  XVIII.— k; 
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positive  orders  to  the  former  not  to  anchor,  but  to  hang  on  l\y  her  warp,  what 
would  have  been  the  responsibility  of  the  master  of  the  " Couiier,"  he  being  for  the 
purpose  of  that  expedition  in  Her  Majesty's  service,  if  he  had  taken  upon  himself  to 
disobey  that  precise  and  positive  order  ^  In  what  position  would  he  ha\'e  placed 
himself  or  his  owners,  if  any  consequences  injurious  to  a  third  person  or  detrimental 
to  the  public  service  had  resulted  from  his  act? 

[422]  If,  upon  the  evidence,  you  are  of  opinion  that  (^aptain  C'haml)ers  had 
authoritj'  to  give  and  did  give  the  order  I  have  stated,  then  I  am  bound  to  tell  you, 
that,  in  my  judgment,  the  defendants  are  not  in  point  of  law  responsible  for  any 
thing  that  happened  whilst  they  were  acting  in  obedience  to  the  orders  of  their 
superior  officers :  and  for  this  obvious  reason.  The  plaintiff'  gives  up  his  vessel  for 
the  purpose  of  this  expedition  to  the  service  of  the  government,  entering  into  a 
contract  in  which  he  of  course  takes  care  to  stipulate  for  an  amount  of  remuneration 
which  will  be  a  complete  indemnity  against  the  increased  risk  she  will  encounter  beyond 
the  perils  she  would  have  incurred  if  engaged  in  the  ordinary  merchant-ser\ace.  The 
vessel  is  employed  on  a  warlike  expedition  ;  and  it  is  necessarily  incident  to  such  an 
employment  that  every  thing  so  far  as  concerns  the  safety  of  ship  and  crew  shall  be 
made  subservient  to  the  purpose  for  which  the  expedition  is  undertaken.  All  this 
the  owner  knows  when  his  ship  is  chartered  :  and  he  knows  that  she  forms  one  of  a 
fleet  all  of  which  are  in  common  with  herself  at  the  absolute  disposal  of  the  person 
in  supreme  command,  and  bound  implicitly  to  obey  all  such  orders  as  they  may  receive 
in  furtherance  of  the  common  object.  If,  therefore,  the  defendants  in  this  case,  in 
doing  that  which  they  did,  and  from  which  damage  is  said  to  have  resulted  to  the 
plaintift',  were  acting  in  obedience  to  orders  given  to  them  by  an  authority  which  they 
were  bound  to  obey,  I  take  upon  myself  to  tell  you, — subject  to  correction  hereafter, 
if  wrong, — that  the  defendants  are  not  responsible. 

But  then  comes  the  after  part  of  the  question, — did  the  defendants'  servants,  the 
master  and  crew  of  their  vessel,  act  in  an  unseamanlike  manner  in  not  letting  go  their 
anchor  when  a  state  of  cii'cumstances  arose  different  from  that  which  existed  when 
Captain  Chambers  gave  his  orders  to  them  to  hang  on  by  their  hawsers  ?  [423]  Now, 
it  was  admitted  by  Captain  Chambers  and  the  other  officers  of  the  "Fury,"  that  if, 
by  letting  go  the  "  Courier's  "  anchor,  the  collision  with  the  "  Sultana  "  might  have  been 
avoided,  the  master  of  the  "Courier"  ought  if  possible  to  have  done  so;  for,  that, 
although  he  was  bound  in  the  first  instance  to  obey  the  order  which  he  and  the 
master  of  the  "  Orient "  had  received  to  hold  on  by  their  hawsers,  yet  that  order  was 
subject  to  a  certain  latitude  of  construction,  and  might  properly  have  been  departed 
from  on  a  sudden  emergency,  such  as  a  storm  arising  during  the  night,  which  might 
render  it  necessary  to  drop  their  anchors.  Here  we  have  a  conflict  of  evidence  upon 
which  you  will  have  to  form  your  judgment.  Captain  Chamliersand  the  other  officers 
of  the  "Fur}'"  have  told  you,  that,  in  their  judgment,  it  would  have  been  better  for 
the  "Sultana"  and  the  "Sir  Robert  Sale"  to  have  held  on  by  their  hawsers  to  the 
"  Hydaspes,"  than  to  have  cast  anchor,  as  they  did.  On  the  other  hand,  it  is  clear 
that  the  masters  of  the  "  Sultana  "  and  the  "  Sir  Robert  Sale  '  were  as  much  bound 
to  obey  the  orders  of  the  commander  of  the  "  Hydaspes,"  as  were  the  masters  of  the 
"  Courier  "  and  "  Orient  "  to  obey  those  of  the  commander  of  the  "  Fury."  They  had 
no  alternative  but  to  let  go  their  anchors  when  ordered  so  to  do.  But  then  comes 
the  question  whether,  in  the  first  place,  the  mischief  would  have  been  prevented  by 
the  "  Courier's  "  dropping  her  anchor,  and,  in  the  next  place,  whether,  assuming  it 
would,  the  "Courier"  was  in  a  situation  to  be  able  to  do  so.  The  officers  of  the 
"  Fury  "  state,  that,  in  their  opinion,  the  letting  go  the  anchor  would  not  have  pre- 
vented the  collision,  but  in  all  piobability  would  have  aggravated  it.  The  witnesses 
for  the  plaintiff,  on  the  other  hand,  affirm  that  it  would  havo  prevented  it.  And  we 
have  this  further  fact, — about  which  there  seems  but  litMe  dispute, — that  the 
"  Courier's  "  decks  were  crowded  with  soldiers  whose  safety  would  have  been  grievously 
jeopardized  by  [424]  letting  go  the  anchor  at  that  moment.  You  must  choose  between 
the  conflicting  ^iews  thus  presented. 

There  is  also  a  third  view,  which  may  not  be  altogether  unworthy  of  j'our  atten- 
tion, viz.  whether  this  was  not  one  of  those  cases  which,  in  the  helplessness  of  human 
intelligence,  and  the  feebleness  of  human  efforts  struggling  with  the  power  of  the 
elements,  rather  assumes  the  character  of  inevitalile  accident,  which  no  one  could  avert, 
and  for  which  no  one  is  responsible. 
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111  addition  to  what  they  urge  upon  this  part  of  the  ease,  the  defendants  further 
submit,  that,  even  supposing  that  their  servants  were  guilty  of  some  want  of  seaman- 
ship and  skill,  the  plaintifi",  by  his  own  negligence,  or  that  of  the  commander  of  the 
"  Hydaspes "  under  whose  orders  his  vessel  was,  contributed  to  the  mischief,  bj' 
placing  his  vessel  at  a  smaller  distiince  from  those  forming  tlie  next  division  than  was 
prescribed  by  the  admiral's  orders  {(i).  Those  orders  directed  that  the  several  divi- 
sions of  the  Heet  which  formed  the  expedition  should  anchor  four  cables'  lengths 
apart;  whereas,  the  "Hydaspes''  with  the  "Sultana"  and  "Sir  Kotiert  Sale"  in  tow, 
were,  according  to  the  plaintitl's  witnesses,  anchored  within  two  cables'  lengths, 
though  some  of  the  defendants'  witnesses,  and  amongst  them  the  officers  of  the 
"Fury,"  estimated  the  distance  at  three  and  a  half  cables.  Now,  it  may  very  well 
be  that  that  half-cable's  length  (assuming  the  esti-[425]-mate  of  the  defendants' 
witnesses  to  be  the  more  correct  one)  would  have  made  all  the  difference.  On  the 
other  hand,  it  is  perfectly  true  that  the  "  Sultana"  was  not  responsible  for  the  position 
which  the  "  Hydaspes  "  took.  Being  in  tow  of  the  "  Hydaspes,"  when  that  vessel 
took  up  her  position,  that  of  the  "  Sultana  "  and  the  "  Sir  Robert  Sale  "  was  dependent 
upon  her's.  But  it  must  be  oliserved,  that,  when  the  "Sultana"  dropped  her  anchor, 
she  cast  off  her  hawser,  and  then,  being  liberated  from  the  "  Hydaspes,"  there  was 
nothing  to  prevent  her  from  taking  up  the  position  assigned  to  her  hy  the  regulations 
which  had  been  issued. 

It  is  further  urged,  on  the  part  of  the  defendants,  that  the  master  of  the  "  Sultana  " 
did  nothing  to  remove  his  vessel  from  the  danger  of  a  collision  when  that  collision 
became  imminent,  and  that  possibly  he  might  by  letting  out  additional  cable  have 
swung  clear  of  the  "Courier."  Are  you  of  opinion,  upon  the  evidence  before  you, 
that  it  was  incumbent  on  the  master  of  the  "Sultana"  to  take  all  such  means  as  he 
had  at  his  command  to  avert  the  impending  peril  ?  Was  it,  under  the  circumstances, 
his  duty  to  let  out  additional  cable!  That  Captain  Chambers  thought  so,  is  clear ; 
for,  he  tells  you,  that,  the  moment  he  saw  what  was  likely  to  take  place,  he  sent  an 
officer  on  l)oard  to  direct  the  master  to  do  so  :  and  the  master  of  the  "  Courier  "  had 
previously  made  the  .same  request.  The  answer  of  the  master  of  the  "  Sultana  "  was, 
"We  have  none  on  deck."  Now,  was  it  the  duty  of  the  master  of  the  "Sultana," — 
stationed  in  the  midst  of  a  fleet,  in  a  sea  peculiarly  liable  to  sudden  and  violent 
storms,  aware  as  he  was  (or  ought  to  have  been)  that  he  was  nearer  to  the  adjoining 
division  than  the  distance  prescribed  by  the  admiral's  orders,  aware  (as  he  ])robably 
was)  that  the  "  (Orient "  and  the  "  Courier  "  were  not  anchored,  bat  merely  attached 
to  the  "Fury"  by  their  hawsers, — was  it  or  was  it  not  a  matter  of  prudence,  which, 
as  an  ordi-[426]-narily  skilled  seaman,  he  ought  to  have  adopted,  to  have  had  on  deck 
a  sufficient  ijuantity  of  cable  to  meet  such  an  emergency  !  That  is  a  matter  for  your 
consideration. 

The  i|uestion  is,  whether  you  think  the  defendants,  by  their  servants,  were  guilty 
of  negligence  :  and  then  comes  the  other  question, — did  the  plaintiff  contribute  to 
the  damage  by  his  own  negligence  in  improperly  taking  up  his  station  within  the 
prescribed  distance,  and  in  omitting  to  have  recourse  to  tho.se  means  which  he  h:id 
or  ought  to  have  had  at  his  command  in  order  to  assist  in  averting  the  iinpcuiling 
danger. 

The  whole  case  substantially  comes  to  this: — The  plaintiff  complains  that  the 
defendants  wore  guilty  of  negligence  in  not  anchoring  when  the  "Courier"  was  first 
brought  into  her  position  ;  and  of  further  negligence  in  not  letting  go  her  anchor 
when  in  the  course  of  the  night  n  sudden  emergency  arose.  As  to  the  first,  the 
defendants  answer  that  they  were  not  free  agents,  so  as  to  be  able  to  obe}'  the  dictates 
of  their  own  judgment  and  experience,  but  were  acting  under  orders  which  tliey  were 
bound  to  ol)ey,  -orders  emanating  from  an  authority  to  which  the  ])laintift' as  well  as 
themselves  owed  a  common  obedience  ;  and  therefore  that  they  are  not  liable  for  the 

(a)  At  common  law,  a  party  is  not  entitled  to  recover  any  damages  for  a  collision, 
unless  he  himself  has  been  wholly  blameless.  In  the  Admiralty  Court,  to  entitle  the 
plaintill  to  recover  the  entire  amount  of  damage  he  has  sustained,  ho  must  in  like 
manlier  prove  himself  to  have  been  wholly  blMiiiclcss  :  but,  if  each  vessel  has  by  the 
negligence  of  the  respective  crews  contriliuted  to  the  injury,  the  ])ractico  is  t"  add 
together  the  amount  of  damage  done  to  each  vessel,  and  adjudge  each  owner  Ui  pay 
half  the  aggregate  amount.     See  l)r.  Trait's  ICs.say  on  the  L^sc  of  Ship's  Lights,  p.  1,  n. 
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consequences  resulting  from  their  obedience  to  those  orders.  If  you  are  of  opinion 
that  that  is  so,  then,  as  I  have  already  told  you,  I  am  of  opinion  that,  in  point  of 
law,  the  defendants  are  not  responsible.  As  regards  the  second  point,  viz.  whether 
the  defendants  were  not  guilty  of  negligence  in  not  letting  go  their  anchor  when 
the  shift  of  wind  occurred  during  the  night, — having  before  3'ou  the  theories  of  the 
witnesses  (and  of  the  counsel)  on  the  one  side  and  on  the  other,  and  looking  at  all 
the  surrounding  circumstances,  j'ou  will  saj'  whether  or  not  there  was  negligence  on 
the  part  of  the  defendants  resulting  in  the  damage  of  which  the  plaintift'  complains. 
If  you  think  there  was  negligence  on  the  defendants'  [427]  part  sufficient  to  make 
them  responsible  for  the  damage  sustained  by  the  plaintitf,  then  you  will  consider 
whether  or  not  the  plaintiiT  by  any  negligence  or  misconduct  on  his  part  contributed 
to  the  accident,  by  omitting  to  do  his  best  under  the  circumstances  to  prevent  the 
mischief. 

His  lordship  concluded  by  observing  upon  the  evidence  of  ownership,  which  had 
been  made  a  point  in  the  case. 

The  jury  returned  a  verdict  for  the  plaintiff  («)'  ;  whereupon  the  Lord  Chief  Justice 
asked  them  "  whether  they  were  of  opinion  that  there  was  negligence  in  one  or  both 
parts; "to  which  the  foreman  answered,  "In  one."  His  lordship  again  asked,  "In 
the  latter  part  r'  Foreman:  "  Yes,  on  the  defendants' part."  Lord  Chief  Justice: 
"  And  you  are  of  opinion  that  the  ownership  of  the  ship  is  sufficiently  established  1 " 
Foreman  :  "  We  are." 

Edward  James,  Q.  C.  (for  the  defendants)  then  asked  his  Lordship  to  put  it  to  the 
jurj',  whether  the  defendants  acted  in  obedience  to  orders. 

CoCKBURN,  C.  J.  I  understand  them  to  have  found  that  in  your  favour ;  because 
they  find  that  the  negligence  had  reference  to  the  second  part(/'). 

Edward  James,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground.s, — first,  that  the  verdictwas  against  the  evidence, — secondly,  that  the  defendants 
were  acting  in  obedience  to  orders  of  Her  Majesty's  officers  in  command,  and  that  the 
question  was  one  which  could  not  Ije  properly  entertained  in  a  court  of  common  law. 

[428]  Byles,  Serjt.,  and  Needham,  on  a  former  day  in  this  term,  shewed  cause. 
No  reasonable  ground  of  objection  exists  against  the  summing-up.  The  only  question, 
therefore,  is,  whether  the  persons  in  command  of  the  defendants'  vessel,  their  own 
servants,  were  guilty  of  negligence  in  allowing  the  "  Courier "  to  hang  only  by  her 
hawser,  instead  of  anchoring,  in  a  place  notoriously  subject  to  such  frequent  and 
sudden  and  violent  storms  as  the  Black  Sea.  Braddick  v.  Fletcher,  2  N.  R.  182,  is  a 
distinct  authority  to  shew  that  the  owners  under  the  circumstances  are  liable.  There, 
the  ship  was  chartered  to  the  commissioners  of  the  navy  as  an  armed  vessel,  and  an 
injury  was  done  to  another  \-essel  through  the  misconduct  of  the  master  and  crew, 
while  a  commander  of  the  navy  and  a  King's  pilot  were  on  board  :  Sir  J.  Mansfield 
said :  "  The  only  ground  on  which  it  can  be  contended  that  the  defendants  are  not 
liable  is,  that,  although  a  master  and  crew  in  the  pay  of  the  owners  were  in  the 
possession  of  the  ship,  yet  there  was  a  superior  officer  on  board,  whose  orders  the 
master  was  bound  to  obey.  This  brings  the  case  to  this  point,  whether  the  owners, 
by  taking  a  man  on  boanl  belonging  to  those  to  whom  they  have  let  their  ship,  can 
thereby  exonerate  themselves  from  their  responsibility.  It  appears  to  me  that  they 
cannot.  The  officer  is  taken  on  board  by  an  agreement  which  the  owners  make.  It 
is  doubtful  whether  by  obeying  the  orders  of  the  officer  (a)'^,  it  was  meant  that  the 
officer  should  see  to  the  navigation  and  direct  the  motion  of  the  ship,  or  only  direct 
to  what  place  the  ship  should  be  carried  for  the  purpose  of  being  employed  against 
the  enemy.  The  true  justice  [429]  of  the  case  is,  that,  if  an  injury  happens  through 
the  misconduct  of  the  master  and  crew,  the  owners  should  be  liable ;  but,  if  by  the 
misconduct  of  the  officer,  that  the  officer  should  be  liable.  But,  how  is  a  third  person 
to  ascertain  the  fact?  There  is  a  provision  in  the  charterparty,  that,  if  the  injury 
does  not  happen  by  the  fault  of  the  master  or  crew,  that  the  Crown  shall  make  satis- 

(a)>  It  was  agreed  that  the  damages  should  be  referred  to  Mr.  Richards,  the  average 
stater. 

(i)  This  not  very  intelligil)le  "  conversation  "  is  from  the  short-hand  notes. 

(a)2  It  was  a  stipulation  in  the  charterparty,  that  "  the  master  should  strictly 
observe  and  execute  all  such  orders  and  instructions  as  he  should  from  time  to  time 
receive  from  the  officer  who  should  be  appointed  to  command  the  vessel." 
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faction  (a) :  cand  this  is  very  reasoiuible  between  the  Crown  :ui(l  the  owners.  Referring 
the  adjustment  of  the  damage  to  the  true  cause,  they  ean  inquire  into  the  matter 
between  llieniselves ;  l)ut  it  is  impossible  for  any  third  person,  who  receives  damage, 
toin(|uire  whether  it  arose  from  the  act  of  the  master  and  crew  or  of  the  ofhcer.  On 
the  whole,  it  appears  to  the  court  that  this  ship,  notrt-jthstanding  it  had  an  officer  on 
board,  is,  with  regard  to  third  ])ersons,  to  be  coTisidored  as  the  ship  of  the  owners ; 
and  that  chey  are,  therefore,  answerable  for  damage  done  by  their  ship."  [Willes,  J. 
As  to  British  subjects,  the  circumstance  of  the  ship  being  under  the  command  of  a 
British  officer  can  make  no  difference  in  the  defendants'  position  :  they  have  voluntarily 
placed  their  ship  in  that  predicament.  Cresswell,  J.  The  alleged  misdirection 
consists  in  my  Lord's  omitting  to  tell  the  jury  that  the  matter  could  not  be  entertained 
in  a  court  of  law.  Cockburn,  ('.  J.  The  defendants  insist  that,  the  ship  being  in  the 
Queen's  service,  the  master  and  crew  wei'c  not  the  master  and  crew  of  the  owners,  but 
of  the  Queen.]  That  is  expressly  opposed  to  the  decision  of  this  court  in  Flvkher  v. 
Braddick. 

Edward  James,  Q.  C,  and  Quain,  in  support  of  the  I'ulc.  Both  the  plaintiff's  vessel 
and  that  of  the  defendants,  Ijcing  in  the  service  of  the  Crown  on  an  expedition  [430] 
of  war,  were  subject  to  the  orders  of  the  commander  of  the  expedition,  and  liable  to 
all  the  penalties  of  military  or  martial  law  for  any  disregard  or  disoliedience  of  such 
orders :  see  Prendergast  on  Military  Law :  see  also  the  Duke  of  Wellington's 
Di.spatches,  vol.  6,  p.  46,  and  the  speech  of  Sir  James  Mackintosh,  in  the  House  of 
Commons,  in  June,  1824,  upon  a  motion  respecting  the  trial  of  Mis.sionary  Smith, — 
Hansard's  Debates,  vol.  ii.,  pp.  146,  147:  and  no  remedy  by  civil  action  can  be 
maintained  by  the  owners  of  the  one  against  the  owners  of  the  other  for  any  injury 
sustained  in  consequence  of  obedience  to  lawful  commands.  Li  Barwis  v.  Keppul, 
2  Wils.  314, — which  was  an  action  Ijy  a  serjeant  against  his  commandmg  officer  for 
wrongfully,  unlawfully,  and  maliciously,  and  without  lea.sonalile  cause,  under  the  false 
pretence  of  mislieliaviour  on  his  part,  reducing  him  to  the  ranks,  whilst  serving  abroad, 
— the  court  say:  "Flagrante  iiello,  the  common  law  has  never  interfered  with  the 
army :  Inter  arma,  silent  leges."  [Cockburn,  C.  J.  Suppose  the  commander  of  the 
expedition  had  ordered  two  or  three  of  these  ti'ansports  to  attack  an  armed  vessel  of 
the  enemy,  would  their  refusal  to  do  so  subject  them  to  punishment  by  military  law  ?] 
Probabl}'  it  would.  This  general  subjection  to  the  otliccr  in  command  is  further 
exemplihed  by  the  ease  of  Boi/cc  v.  Bai/liJI'i:^  1  Campb.  5S,  which  was  an  action  liy  a 
passenger  on  lioairl  a  vessel  on  a  voyage  to  Bombay,  against  the  captain,  for  assault 
and  false  imprisonment,  where  Jjord  EUenliorough  said  :  "  A  captain  of  a  ship  had 
authority  to  do  what  was  necessary  for  the  safety  of  those  on  Ijoard.  On  the  approach 
of  an  enemy,  he  had  a  right  to  assign  them  all  a  station,  which  it  was  their  fluty  to 
accept.  As  the  plaintiff  had  refused  to  otiey  the  orders  given  him,  peihaps  his  con- 
finement might  l)c  necessary  to  the  discipline  of  the  crew  and  the  security  of  the 
vessel,  and,  if  so,  would  be  justifiable  in  law."  So,  here,  the  success  of  [431]  the 
expedition  might  depend  upon  the  strict  obedience  by  the  masters  of  the  several 
transports  to  the  orders  of  its  commander.  [Willes,  J.  Lord  Ellenborough,  in  the 
case  last  cited,  is  speaking  of  the  general  authority  of  the  captain,  which  exists  as 
well  on  board  a  merchant  vessel  as  in  a  ship  of  war.]  The  obseivations  of  Lords 
Mansfield  and  Loughborough,  in  John-done  v.  Sutlon,  1  T.  K.  493,  .'ilO,  546,  are  also 
very  much  to  the  purpose  here.  That  wjis  an  action  against  the  conunander  of  a  fleet 
for  maliciously  and  without  reasonable  or  probable  cause  causing  a  captain  to  be  tried 
by  a  court-martial,  foi'  alleged  di.sol)edience  of  oiders,  whereby  the  enemy  escaped. 
"The  fiight,"  they  say,  "the  signals,  the  attempt  to  pursue,  the  enemy  sailing  off,  are 
all  admitted  i)y  tlio  declaration.  That  the  ordeis  were  in  fact  not  obeyed,  seems  to 
be  iMlmittod,  too:  for,  the  plainliil'  only  avers  'that  he  did  not  wilfully  and  willingly 
disobey  : '  but  the  sentence  of  the  court-martial  shews  clearly  that  the  orders  were 
disobeyed,  and  that  the  plaintilV  justified  him.self  liy  ])hysieal  impossibility  to  obey. 
Nothing  less  could  be  a  justification.  A  suboidinate  ofiieer  must  not  juflge  of  the 
dangei',  propriety,  expediency,  or  consecjuence  of  the  ordiu'  he  receives  :  he  must  obey  : 
nothing  can  excuse  him  but  a  [)hysical  impossibility.  A  forlorn  hope  is  devoted, — 
many   gallant  officers   have    been    devoted.     Fleets    have  been   saved,   and    victories 

(«)  This  had  reference,  not  to  damage  done  to  any  other  vessel,  but  to  diiniage 
done  liy  the  enemy  to  the  vessel  chartered. 
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obtiiiued,  by  ordering  particular  ships  upon  desperate  services,  with  almost  a  certainty 
of  death  or  capture.  The  question,  then,  tried  by  the  couit-martial  was,  whether 
the  plaintifl'  was  justified  in  not  obeying,  by  physical  impossibility."  After  observing 
upon  the  facts,  the  learned  judges  conclude, — "  Under  all  these  circumstances,  it  being 
clear  that  the  orders  wei-e  given,  heard,  and  understood  ;  that  in  fact  they  were  not 
obeyed;  that,  by  not  being  obeyed,  the  enemy  were  enabled  the  better  to  sail  oft"; 
that  the  defence  was,  an  impossibility  to  obey, — a  [432]  most  complicated  point ; — 
under  all  these  circumstances,  we  have  no  difhculty  to  give  our  opinion,  that,  in  law, 
the  commodore  had  a  probable  cause  to  bring  the  plaintiff  to  a  fair  and  impartial  trial." 
[Cockburn,  C.  J.  There,  the  orders  were  given  whilst  the  fleet  was  actually  in  action.] 
No  doubt.  In  Forbes  v.  Cochrane,  2  B.  &  C.  448,  where  ceitain  persons  who  had  been 
slaves  in  a  foreign  country  where  sla\ery  was  tolerated  by  law,  escaped  thence,  and 
got  on  board  a  British  ship  of  war  on  the  high  seas, — it  was  held  that  a  British  sul)ject 
resident  in  that  country,  who  claimed  the  slaves  as  his  propeity,  could  not  maintain 
an  action  against  the  commander  of  the  ship,  foi-  harbouring  the  sku'es  after  notice. 
At  the  end  of  his  judgment,  Holroyd,  J.,  there  says  :  "I  have  given  my  opinion  upon 
this  question,  supposing  that  there  would  be  a  right  of  action  against  these  defendants, 
if  a  wrong  had  actually  Ijeen  done  Ijy  them  :  but  I  am  h\  no  means  clear,  that,  e\en 
under  such  circumstances,  any  action  would  have  been  maintainable  against  them,  by 
reason  of  their  particular  situation  as  officers  acting  in  discharge  of  a  public  duty,  in 
a  place  flagrante  l>ello."  The  case  of  The.  Master  of  the  Trinitij  House  v.  Clark,  4  M.  & 
Selw.  288,  is  also  an  authority  to  shew  that  a  vessel  employed  by  government  under 
circumstances  like  those  under  which  the  vessels  in  question  were  employed,  are  com- 
pletely out  of  the  possession  and  control  of  the  owners,  and  in  all  respects  subject  to 
the  orders  of  the  commander  of  the  expedition.  [Cresswell,  J.  I  have  reason  to 
believe  that  that  decision  was  not  acted  upon.  I  was  for  many  years  counsel  for  the 
Trinity  House,  and  I  think  the  masters  of  transports  always  paid  light-dues  afterwards.] 
The  case  of  Fleidier  v.  Braddick  is  thus  observed  upon  in  Abljott  on  Shipping,  8th 
edit.  p.  56, — "This  decision  is  not  perfectly  satisfactory.  It  was  stipulated  by  the 
chai'terparty  that  the  mastei'  and  crew  should  obey  the  orders  of  the  [433]  naval 
commander  who  was  appointed  by  the  Cr(nvn,  and  who  cci'tainly  was  not  the  servant 
of  the  owners.  Chief  Justice  Mansfield  said  'it  was  doubtful  whether,  by  obeying 
the  orders  of  the  officer,  it  was  meant  that  the  officer  should  sec  to  the  navigation  and 
direct  the  motion  of  the  ship,  or  only  direct  to  what  place  the  ship  should  be  carried 
for  the  purpose  of  being  employed  against  the  enemy.'  The  case  was  hardly  ripe  for 
judgment  until  that  doubt  had  been  removed."  The  jury  were  cleaily  not  warranted 
by  the  e\idence  before  them  in  finding  the  defendants  guilty  of  negligence  ;  and  the 
learned  judge  ought  to  have  told  them,  that,  the  vessels  lacing  in  the  service  of  the 
Queen,  and  no  longer  subject  to  the  control  of  their  owners,  the  latter  were  not 
responsible  for  any  damage  resulting  from  obedience  to  orders  which  they  were  bound 
to  obey,  and  the  propriety  of  which  could  not  be  questioned  in  a  court  of  law. 

Cresswell,  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  It  was 
moved  on  two  grounds, — first,  that  the  verdict  was  against  evidence, — secondly,  mis- 
direction. As  to  one  part  of  my  Lord's  dii-ection,  \'\z.  that,  if  that  which  was  done 
by  the  persons  who  had  the  management  of  the  defendants'  vessel  was  done  in 
obedience  to  a  positi:'e  order  of  a  superior  whose  orders  they  were  bound  to  obey,  the 
defendants  would  not  be  responsible  for  the  consequences, — no  objection  has  been 
made,  at  least  by  the  party  moWng.  It  is  unnecessary,  therefore,  to  discuss  that, 
although  I  may  observe  in  passing  that  I  think  it  was  perfectly  right.  As  to  the 
main  question  which  my  Lord  left  to  the  jury,  viz.  whether  the  defendants  were 
guilty  of  negligence  in  omitting  to  drop  their  anchor  upon  the  occurrence  of  the 
change  of  circumstances  spoken  of  by  the  plaintift"s  witnesses,  it  seems  to  me  that  that 
also  was  perfectly  right.  If  there  had  been  evidence  of  a  direct  and  positive  order 
from  the  [434]  captain  of  the  "Fury  "  to  the  masters  of  the  "Orient"  and  "Courier" 
to  continue  to  hold  on  by  their  hawsers  under  all  circumstances,  then  I  think  the  Lord 
Chief  Justice  would  not  have  been  justified  in  leaving  that  to  the  jury  as  he  did. 
But,  when  we  come  to  look  at  the  evidence  of  Captain  Chambers,  it  appears  that  that 
was  not  the  nature  of  the  order  which  he  gave.  He  says,  that,  although  the  signal 
from  the  flag-ship  might  be  and  generally  was  considered  as  a  signal  for  the  whole 
fleet  to  anchor,  he  considered  it  right  to  give  the  oiders  he  did  to  the  " Orient "  and 
the  "  Courier "  to  hold  on  by  their  hawsers.     But,  when  he  says  afterwards  that  it 
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would  have  been  proper  for  those  vessels  to  anchor  when  from  a  change  in  tlie  weather 
in  the  course  of  the  night  a  different  state  of  cireunislances  arose,  I  construe  that  to 
mean,  that  his  order  was  intended  to  apply  only  to  the  then  existing  state  of  circum- 
stances, and  not  as  a  positive  order  which  was  not  to  be  departed  from  under  any 
circumstances.  That  being  so,  I  think  my  Lord  was  (juite  right  in  leaving  it  to  the 
jury  as  he  did,  to  say  whether  or  not  the  master  and  crew  of  the  defendants'  vessel 
acted  in  an  unsearaanlike  manner  in  not  letting  go  her  anchor  when  a  state  of  circum- 
stances arose  different  from  that  which  existed  when  Captain  Chambers  gave  his 
original  order  to  them  to  hang  on  by  their  hawser.  As  to  the  other  branch  of  the 
rule,  although  possil>l\'  I  might  have  been  as  well,  or  perhaps  bettei',  satisfied  if  the 
verdict  had  !)ecn  the  other  way,  still,  as  I  do  not  find  that  the  Lord  Chief  Justice 
e.xpresses  any  dissatisfaction  with  it,  I  do  not  think  we  ought  to  interfere. 

Crowdek,  J.  It  does  not  appear  to  me  that  there  has  been  any  misdirection  in 
this  case.  It  is  admitted  that  the  Lord  Chief  Justice  told  the  jury  that  the  defen- 
dants would  not  be  responsible  if  the  damage  resulted  from  their  acting  in  obedience 
to  a  positive  order  of  the  officer  [435]  under  whose  command  they  were :  and  I  am 
of  opinion  that  that  ruling  was  perfectly  correct.  But  if,  after  that  order  was  given, 
a  state  of  circumstances  arose  which  was  not  and  could  not  be  contemplated  at  the 
time  of  giving  the  order,  and  which  rendered  it  necessary  to  do  that  which  they  had 
been  ordered  not  to  do,  I  think  the  defendants  would  be  clearly  guilty  of  negligence 
and  want  of  seamanship  in  blindly  adhering  to  the  original  order.  It  was  insisted, 
on  the  part  of  the  defendants,  that  it  was  their  duty  to  obey  the  order  of  Captain 
Chambers  at  all  hazards,  antl  that  they  had  no  discretion,  and  consequently  are  not 
responsible  for  the  consequences.  But  Captain  Chambers  himself  puts  a  different 
construction  upon  the  oi-der.  He  .says  it  was  given  only  with  reference  to  the  state 
of  circumstances  existing  at  the  time,  and  was  never  intended  to  apply  when  such  an 
emergency  arose  as  that  which  did  afterwards  arise.  I  think  it  is  impossible  to  say 
that  the  matter  was  not  properly  presented  to  the  jury.  As  to  the  evidence,  I  agree 
entirelv  with  my  Brother  Crcsswell. 

WiLLES,  J.  I  also  think  there  was  no  misdirection,  and  no  ground  for  quarrelling 
with  the  conclusion  to  which  the  jury  came.  It  is  uruiecessary  to  expre-ss  any  opinion 
as  to  whether  or  not  the  Lord  Chief  Justice  was  right  in  laying  it  down  as  matter  of 
law  that  the  defendants  would  not  be  responsible  for  the  damage  susUiined  by  the 
plaintilf's  vessel  if  it  resulted  fiom  their  having  acted  in  oliedience  to  the  lawful  orders 
of  a  suijcrior  otficei-.  In  my  opinion,  however,  that  would  afford  a  justification,  not 
on  the  giomid  of  martial  law,  but  upon  the  gi'ound  that  ol)edience  on  the  part  of  those 
in  charge  of  a  vessel  forming  one  of  a  Heet  of  trans[)orts  on  a  service  of  this  sort, 
to  those  placed  in  command  over  them,  is  essential,  not  only  to  the  success  of  the 
undeitaking,  but  also  to  the  .safety  of  all  engaged  in  it.  As  to  whether  th(^  [436] 
onler  given  by  Captain  Chambers  when  the  "  Fury  "  first  took  up  her  position,  was 
to  be  considered  one  from  which  the  persons  on  board  the  "  Orient "  and  the  "  Courier  " 
were  not  at  liberty  under  any  circumstances  to  deviate,  I  entirely  agree  in  what  has 
fallen  from  my  two  learned  Brothers.  Upon  the  evidence  of  Captain  Ciiambers,  it 
was  clearly  right  and  proper  to  leave  it  to  the  jury  to  say  whether  or  not  a  discretion 
was  left  in  the  master  of  the  "Courier"  to  drop  her  anchor  when  a  state  of  circum- 
stances arose  which  rendered  it  dangerous  to  herself  or  to  any  of  the  ncighboining 
vessels  to  continue  to  hang  on  as  at  first  directed. 

CuCKHURN,  C.  J.  I  still  entertain  the  o|)inion  I  expressed  at  the  trial.  Where 
two  vessels  are  chartered  by  the  goveinnient  for  an  expedition  such  as  that  in  question, 
one  of  the  terms  of  the  contiact  they  enter  into  is,  that  they  shall  |)ay  im])licit 
obedience  to  the  persons  who  command  it ;  therefore,  if  one  of  them  sustains  damage 
from  the  other  whilst  acting  in  obedience  to  the  ordei's  of  a  superior  ofiicer,  the  owner 
of  the  vessel  doing  the  damage  cannot  be  hold  lesponsible  in  a  court  of  law  to  the 
owner  of  the  ve.s.sel  to  which  the  damage  is  done.  Conse((Uently,  if  it  had  appeared 
here  that  the  damage  complained  of  had  resulted  from  tiie  master  of  the  defeniiant-s' 
vessel  acting  in  obedience  to  a  direct  and  positive  order  of  the  captain  of  the  "Fury," 
I  should  have  iicld  that  the  defendants  were  not  liable.  But,  when  Captain  Chambers, 
who  gave  the  order,  stated  that  he  considered  it  not  only  left  it  open  to  the  master 
of  the  "Courier,"  but  made  it  incumbent  on  him,  upon  the  emergency  which  aro.so,  to 
adopt  the  course  which  scaniansiiip  dictated,  it  was  not  any  part  of  my  duty  to  put 
my  construction  upon  the   [iroprict^'  uf  Cajjlain  Chambers's  iMtcrprctation  of  his  own 
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order.  I  could  do  no  other  than  leave  it  to  the  jury  to  say  whether  under  the  cii'cum- 
stances  the  defend-[437]-ants'  servants  had  exercised  that  skill  and  discretion  which  it 
was  incumbent  on  them  to  exeicise.  There  was  considerable  conflict  of  evidence  upon 
the  subject  :  and,  although  I  should  perhaps  have  been  better  pleased  if  a  verdict  had 
been  found  for  the  defendants  upon  that  issue,  still,  the  whole  matter  having  been  left 
to  a  ^ery  intelligent  jury,  who  evidently  bestowed  gi-eat  attention  to  the  whole  case, 
I  cannot  take  upon  myself  to  say  that  I  am  so  far  dissatisfied  with  the  conclusion  they 
have  ari'ived  at  as  to  wish  to  have  the  case  submitted  to  another  jury.  I  think  we 
ought  not  upon  light  grounds  to  interfere  with  the  province  of  the  jury,  whom  the 
law  has  made  the  constitutional  judges  in  matters  of  fact. 

Rule  discharged. 

James,  for  the  defendants,  prayed  leave  to  appeal,  pursuant  to  the  35th  section  of 
the  Common  Law  Procedure  Act,  1854  (a),  against  the  decision  of  the  court  as  to  the 
direction. 

COCKBURN,  C.  J.  None  of  us  entertain  any  doubt  as  to  the  propriety  of  the 
decision,  and  therefore  I  do  not  think  it  a  proper  case  for  appeal.  The  whole  turned 
sul)-[438]-stantially  upon  the  evidence  of  Captain  Chambers  :  it  is  not  a  question  of  law. 

Cresswell,  J.  There  is  no  general  principle  of  law  involved  in  this  case,  so  as 
to  induce  us,  in  our  discretion,  to  think  it  desirable  that  an  appeal  should  be  allowed. 

The  rest  of  the  court  concurring, 

James  took  nothing. 


Syees  r.  Chapman.     June  1st,  1857. 

In  an  action  for  an  assault,  it  is  competent  to  the  defendant  to  give  evidence  of 
an  assault  by  the  plaintiff",  without  a  plea  of  son  assault  demesne. 

This  was  an  action  foi-  an  assault.     Plea,  not  guilty. 

The  cause  was  tried  before  Crowder,  J.,  at  the  first  sitting  at  Westminster  in  this 
term,  when  a  verdict  was  found  for  the  plaintitt',  damages  one  farthing. 

Broun,  for  the  plaintift",  moved  for  a  new  ti'ial,  on  the  ground  of  surpri.se.  The 
alleged  surprise  consisted  in  this,  that  the  learned  judge,  being  asked  by  the  defen- 
dant's counsel  to  amend  the  record  by  adding  a  plea  of  son  assault  demesne,  declined 
to  allow  the  amendment,  saying  that  he  must  hear  the  evidence  first ;  and  that  he 
received  the  evidence,  although  he  ultimately  refused  to  permit  the  plea  to  be  added. 

tWilles,  J.  Was  the  reception  of  the  evidence  objected  to  on  the  part  of  the  plaintiff?] 
t  was  not.  [Cockburn,  C.  J.  Could  vou  have  shut  out  the  evidence  if  nothing  had 
been  said  about  adding  the  plea?]  Probably  not.  [Cockburn,  C.  J.  [439]  It  is  quite 
clear  that  the  evidence  was  properly  received  :  it  was  all  part  of  the  transaction.] 

Per  Curiam.     There  is  no  groinid  for  this  application.     A^'hat  was  said  about  the 
amendment,  did  not  make  the  evidence  inadmissible,  which  was  clearly  admissible 
without  the  amendment. 
Rule  refused. 

End  of  Easter  Term. 

(a)  That  section  enacts,  that,  "  in  all  motions  for  a  new  trial  upon  the  ground  that 
the  judge  has  not  ruled  according  to  law,  if  the  rule  to  shew  cause  be  refused,  or,  if 
granted,  be  then  discharged  or  made  absolute,  the  party  decided  against  maj'  appeal, 
provided  any  one  of  the  judges  dissent  from  the  rule  being  refused,  or,  when  granted, 
being  discharged,  or  made  absolute,  as  the  case  may  be,  or  pi-ovided  the  court  in  its 
discretion  think  fit  that  an  appeal  should  be  allowed  :  provided,  that,  where  the 
application  for  a  new  trial  is  upon  a  matter  of  discretion  only,  as  on  the  grouTid  that 
the  verdict  was  against  the  weight  of  evidence,  or  otherwise,  no  such  appeal  shall  be 
allowed. 
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[440]  Casks  Argukd  and  Decided  in  the  Court  ok  Common  Pleas,  and  in 
THE  Exchequer  Chamber,  in  Trinity  Term,  in  the  Twentieth  Ye.U{  of 
THE  Reign  of  Victoria. 

The  judges  who  usually  sat  in  Banc  in  this  term  weie, — Cockbuin,  C.  J.,  Cress- 
well,  J.,  \Villiams,  .J.,  and  Willes,  J. 

CoCKERELL  i'.   AucOMPTE.     May  31st,  1857. 

[S.  C.  26  L.  J.  C.  P.  194 ;  3  Jiir.  X.  S.  8U ;  5  W.  K.  633.     Distinguished,  I)e  Fries 
V.  Corner,  1865,  13  L.  T.  638.     See  Haivke  v.  Cole,  1890,  G2  L.  T.  658.] 

By  the  rules  of  a  coal-club  (duly  certified),  provision  was  made  for  the  appointment 
of  a  chairman,  secretary,  and  treasurer,  the  latter  of  whom  was  to  receive  all  moneys 
taken  liy  the  secretary,  and  to  pay  the  coal-merchant  as  soon  after  every  delivery 
of  coals  as  he  should  receive  an  ordei-  signed  by  the  secretary  and  chairman.  It 
was  then  provided  that  certain  weekly  payments  should  ije  made  Ijy  the  members 
to  the  secietary,  who  were  to  be  entitled  at  the  end  of  twelve  weeks  to  receive  half 
a  ton  of  coals  for  each  share  held  by  them.  It  was  further  provided  that  the 
secretary  should,  on  the  requisition  of  the  memliers  present  at  a  meeting,  apply  for 
tenders  to  such  coal-merchants  as  they  should  direct ;  that,  when  a  tender  was 
accepted  at  the  following  meeting,  the  secretary  should  agree  with  the  merchant 
for  the  required  supply, — the  coals  to  be  paid  for  "on  the  nc.x't  Thursday  night 
after  each  delivery,  by  an  order  on  the  treasurer',  signed  by  the  secretary  and 
chairman."  The  plaintiff'  having  tendered  to  supply  the  club  with  about  100  tons 
of  coals,  at  23s.  per  ton,  the  secretary  prepared  an  agreement  for  "  100  tons,  more 
or  less,"  at  that  price,  which  was  signed  by  himself  and  the  plaintiff,  but,  through 
the  default  of  the  secretary,  there  were  not  sufficient  funds  in  the  treasurers'  hands 
to  pay  for  them  : — Held,  that  the  secretary  was  the  mei'e  servant  of  the  general 
body,  and  must  be  taken  to  have  acted  in  that  capacity  in  giving  the  order  for  the 
coals  ;  that,  as  the  club  never  parted  with  their  control  over  the  money  in  the  hands 
of  the  treasurer,  or  authorised  the  secretary  to  expend  it,  but  gave  him  authority 
to  order  the  coals  for  them,  and  did  not  fuinish  him  with  funds  to  pay  for  them, 
but  authorised  a  contract  on  credit,  the  contract  so  made  must  bo  taken  to  have 
been  made  on  their  credit,  and  consequently  the  defendant,  as  a  member  of  the 
club,  was  liable. 

This  was  an  action  for  goods  sold  and  delivered,  with  a  count  upon  an  account 
stated.      Plea,  never  indebted. 

[441]  The  cause  was  tried  before  Willes,  .1.,  at  the  second  sitting  in  London  in 
Michaelmas  Term  last.  The  facts  which  appeared  in  evidence  were  as  follows  :— The 
plaintiff  was  a  coal-merchant.  Tlie  defendant  was  the  landlord  of  a  public-house  in 
St.  Martin's  Court,  Westminster,  called  "The  Round  Table, '  at  which  a  certain  coal- 
club,  of  which  the  defendant  was  a  memlier,  an<l  which  was  known  by  the  name  of 
"The  Royal  Westminster  Coal  Society,"  held  its  meetings.  The  clul)  was  governed 
by  certain  rules  which  hail  Ijcen  duly  certilied  by  Mr.  John  Tidd  I'ratt,  the  proper 
officer  in  that  behalf,  to  be  in  conformity  to  law  and  with  the  provisions  of  the  statute 
10  G.  4,  c.  56,  as  amended  by  the  4  &  5  W.  4,  c.  40. 

The  material  articles  of  these  rules  were  the  following  ; — 

"Art.  1.  That  this  society  is  established  for  the  economical  supply  of  coals  to  its 
members,  and  shall  l)e  called  or  styled  'The  Royal  Westminster  Coal  Society  ;'  shall 
hold  its  meetings  at  the  sign  of  'The  Rouml  Tabic,'  Si.  M.irtin's  Court,  Westminstci- ; 
shall  consist  of  an  unlimited  numl)ei-,  and  any  per.son  residing  not  beyond  two  miles 
shall  be  eligible  to  become  a  member  ;  to  meet  for  the  payment  of  money  and  other 
business  every  Thursday  throughout  the  year,  from  K  to  10  o'clock  in  the  evening 
(unless  Christmas  Day,  then  on  the  following  evening)  ;  that,  for  taking  money  from 
the  mcmliers  at  the  bar,  use  uf  room,  liriug,  lighting,  ifec.,  the  l.indlord  lie  allowed 
20s.  per  ([uarter. 

[442]  "  2.  That  a  member  present  shall  be  chosen,  by  his  own  consent,  ovory 
meeting  night,  to  be  chairman  on  the  following  one,  for'  which  ho  Jshall  i-ocoivc,  if  ho 
attends.  Is.,  and  bo  fined  Is.  in  case  of  rreglect. 

C.  P.  xvm.— 16* 
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"  3.  That  Messrs.  Whitbread  &  Co.  be  appointed  treasurers  of  this  societ}',  and 
will  receive  all  moueys  taken  by  the  secretary,  to  whom  they  shall  give  a  receipt  for 
the  same,  pay  the  coal-merchant  as  soon  after  every  delivery  (and  all  other  expenses 
of  the  society)  as  they  shall  receive  an  order  signed  by  the  secretary  and  chairman, 
and  keep  the  balance  in  their  possession  till  the  end  of  every  second  quarter,  when  it 
must  be  given  up  to  be  divided,  according  to  article  14. 

"  4.  That  Mr.  John  Kearns  is  appointed  secretary,  whose  duty  it  will  be  to  attend 
everj^  Thursday  night,  from  8  to  10  o'clock,  to  receive  the  payments  of  the  members, 
and  insert  in  the  books  to  be  pro\-ided  by  the  society  for  that  purpose,  the  names, 
places  of  abode,  the  quantity  of  coals  required,  and  the  amount  paid  in  by  each 
member,  which  books  are  to  1)6  checked,  and  the  money  paid  into  the  hands  of  the 
treasurers,  by  the  secretary,  befoi'e  the  next  meeting  night,  who  shall  take  a  receipt 
for  the  amount,  and  each  shall  keep  an  entry  book  :  he  shall  also  make  up  his  accounts 
and  balance  with  the  ti'easurers  at  the  end  of  every  quarter,  and  enter  the  same  in  the 
minute-book.  The  secretary  to  be  paid  3d.  for  each  member  every  twelfth  night,  for 
each  half-ton  share.  Is.  per  night,  for  refreshment,  and  2d.  each  for  all  letters  or 
summonses :  he  shall  give  security  for  cash,  books,  or  other  property  intrusted  to 
him,  if  required,  and  be  lined  Is.  for  any  neglect  of  dut}^  if  so  desired  by  a  majority 
present. 

"  9.  That,  when  necessary,  the  secretary  shall  write  to  such  coal-merchants  as  a 
majority  of  the  members  pi'esent  may  require,  for  tenders  to  supply  the  society  with 
as  many  tons  of  the  best  \\^allsend  coals  (mentioning  [443]  name)  as  may  be  considered 
requisite  for  the  following  quarter  or  quarters,  to  he  delivered  in  quarterly  poi'tions 
at  the  members'  houses,  free  of  expense.  The  tenders  to  be  opened  on  the  following 
meeting  night,  and  finally  determined  by  a  majority  of  the  members  present  which 
one  shall  be  accepted.  The  secretary  shall  then  draw  up  an  agreement  which  the 
merchant  must  sign  ;  and,  if  he  does  not  perform  it,  the  members  to  be  at  liberty  to 
elect  another  merchant  for  the  term  of  contract,  and  the  part}'  shall  be  sued  for  any 
loss  that  may  be  sustained  by  the  non-performance  of  his  contract.  On  the  next 
Thursday  night  after  each  delivery,  an  order  on  the  treasurer  for  payment,  signed  by 
the  secretary  and  chairman,  shall  be  given  to  the  merchant. 

"  1"2.  There  shall  be  four  quarterly  deliveries  or  clubs  every  year,  each  to  continue 
twelve  weeks,  and  members  will  he  allowed  to  enter  or  retire  at  any  time,  subject  to 
the  following  terms  :  Every  member  to  have  as  many  shares  as  he  may  think  proper, 
by  paying  Is.  per  week  for  each  share  :  after  having  paid  twelve  weeks,  to  be  entitled 
to  half  a  ton  of  the  best  Wallsend  coals  for  each  share,  delivered  at  his  house  free  of 
every  other  expense, — unless  at  any  time  the  coals  cannot  be  purchased  at  23s.  per 
ton,  then  a  proportionate  sum  per  share  extra  each  quarter  must  be  paid  b}'  the 
members. 

"  14.  That  all  money  received,  in  whatever  shape,  shall  be  carried  to  stock,  out  of 
which  the  coal-merchant,  the  secretary's  salary,  and  every  other  legal  demand,  shall 
be  paid  ;  after  which  the  balance  i-emaiuing  at  the  end  of  every  second  quarter  shall 
be  equally  divided  (in  proportion  to  the  number  of  shares  each  memlier  possessed) 
amongst  those  persons  only  who  have  belonged  to  the  society  both  those  quartei's. 

"  1 5.  That  any  person,  male  or  female,  may  become  a  shareholder  of  this  society, 
for  one,  two,  or  more  quarters,  without  personal  attendance,  risk,  or  inconvenience, 
[444] — it  only  being  necessary  to  send  the  money  in  one  sum,  or,  if  paid  by  instalments, 
every  three  weeks." 

In  May,  1855,  the  plaintifl',  having  been  applied  to  by  one  Kearns,  the  secretary 
of  the  club,  for  a  tender  for  coals  for  the  members,  sent  in  the  following : — 

"May  10th,  1855. 

"Gentlemen, — We  hereby  tender  to  supply  you  with  about  100  tons  of  the  best 
Sunderland  Wallseud  coals,  screened,  either  Helton's,  Stewart's,  or  Lambton's,  at 
23s.  per  ton,  net.  "  Gr.  C.  Cockerell. 

"  To  the  Chairman  and  Members  of  the  Royal  Westminster  Coal  Society." 

This  tender  having  lieen  accepted  by  the  club  at  a  meeting  held  the  same  night, 
the  following  agreement  was  drawn  up  by  the  secretary,  and  signed  by  him  and  by 
the  plaintiff: — 
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"  Memorandum  of  agreement  between  the  Royal  Westminster  Coiil  Societ}^  held 
at  the  Round  Table  tavern,  St.  Martin's  Court,  in  the  parish  of  St  Martin-in-the 
Fields,  on  the  one  part,  and  George  Joseph  Cockcrcll,  coal-merchant,  Earl  Street, 
Blackfriars,  on  the  other  part,  both  in  the  county  of  Middlesex  :  Whereas,  the  said 
Geoi'ge  Josepl;  Cockerell  agrees  to  supply  the  various  members  of  the  above-named 
society  with  about  one  hundred  tons  (more  or  less)  of  the  best  W'allsend  coals,  and 
free  from  dust,  at  the  sum  of  'I'is.  per  ton  :  to  be  delivered  at  the  niemljers'  residences 
free  fiom  all  extra  chaiges.  The  delivery  to  be  completed  within  ten  days  of  the 
19th  day  of  May,  1855,  unless  altered  or  countermanded  by  the  secretary,  John 
Kearns,  jun.  As  witness  the  hands  of  the  secretary  and  others  of  the  above  society, 
and  the  said  George  Joseph  Cockerell,  this  11th  day  of  May,  1855. 

"John  Keakxs. 
"g.  j.  cockekkll. 
"Witness,  John  Rogers." 

[445]  Orders  were  afteiwards  given  by  the  secretary  for  the  delivery  of  coals  to 
several  of  the  members  of  the  club,  and  they  were  deli\'crod  accordingly  to  the  extent 
of  127i  tons.  But  it  tui'ned  out  that  the  secretary  had  omitted  to  pay  into  the  hands 
of  the  treasurer's  all  the  moneys  which  he  had  received  from  the  members  of  the  club ; 
and  the  sum  in  the  hands  of  the  treasurers,  lOOl.  (which  was  paid  over  to  the  plaintiff, 
by  a  cheque  drawn  upon  Messrs.  Whitbread,  antl  signed  by  the  defendant  as  chairman 
of  the  meeting),  proving  insuflicient  to  satisfy  the  plaintiff's  demand,  this  action  was 
brought  to  recover  the  difference, — 461.  12s.  6d. 

On  the  part  of  the  defendant,  it  was  insisted  that  Kearns,  the  secretary,  had  no 
authority  to  order  coals  on  the  credit  of  the  members  of  the  club. 

The  learned  judge,  however,  ruled  that  there  was  evidence  of  such  authority  ;  and 
a  verdict  was  accordingly  entered  for  the  plaintitl',  damages  461.  12s.  6d.,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him,  or  a  nonsuit,  if  the  court 
should  be  of  opinion  that  there  was  no  evidence  of  authority  to  deal  on  credit. 

Udall,  in  Michaelmas  Term,  obtained  a  rule  nisi  accordingly  ;  or  foi'  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the  evidence,  unless  the  plaintitl'  would 
consent  to  the  damages  being  reduced  to  151. 

Knowles,  y.  C,  and  Skinner,  in  Easter  Term,  shewed  cause  («).  By  the  rules  of 
this  society,  the  secretary  is  [446]  made  the  agent  of  all  its  members  for  the  purpose 
of  ordering  the  coals ;  and,  inasmuch  as  the  coals  were  not  to  be  paid  for  on  delivery, 
but  when  the  treasurers  should  receive  an  order  signed  by  the  secretary  and  chairman, 
it  must  be  assumed  that  there  was  to  be  a  ciedit  given  of  some  extent.  Each  member 
of  the  society,  therefore,  became  responsible  for  the  whole  amount.  In  Kci'iitt  v. 
Tindall,  5  Esp.  N.  P.  C.  169,  it  was  held,  that,  where  several  persons  in  a  club  joined 
to  buy  a  (piantity  of  coal.s,  and  afterwards  subflivided  llieii'  shai'es,  and  the  coals  were 
delivered  to  each  mombei',  each  could  not  maintain  an  action  for  the  penalty  against 
the  seller,  for  delicieucy  of  measure,  the  contract  of  sale  being  joint.  Lord  Ellen- 
borough  said,  "  It  was  a  joint  contract  witii  all  the  members.  If  an  action  had  been 
brought  for  not  delivering  the  coals,  all  the  members  must  have  joined  in  the  action, 
for  there  was  no  separate  contract  with  each."  That  case  is  precisely  in  point. 
[Cockburn,  C.  J.  Do  the  rules  imjiort  that  all  the  members  of  the  club  are  bound  by 
a  resolution  to  contract  on  credit,  though  not  present?]  From  the  very  nature  of  the 
thing,  it  must  be  so.  [Crcsswell,  J.,  referred  to  Fleinynij  v.  Jledoi;  2  M.  &  W.  172, 
where  a  club  was  formed,  subject  to  the  following  among  other  rules,  viz.  that  the 

(«)  The  defendant's  attorney  having  omitted  to  bespeak  the  judge's  notes,  the 
court  refused  to  allow  the  case  to  proceed  ;  Crcsswell,  J.,  ob.sci'ving  that  the  fee 
payable  under  the  scale  of  Michaelmas  Term,  1852  (5s.),  hail  to  l>e  accounted  for 
to  the  Tre.isuiy,  and  therefore  the  court  had  no  discretion. 

Udall  stilted  that  the  impression  amongst  attorneys  was,  that  the  fee  alluded  to 
was  only  [)ayal)le  where  the  notes  to  be  produced  were  those  of  a  judge  of  aridther 
court. 

Crcsswell,  .1.  The  fee  is  payable  in  all  cases.  I  rememijer  the  lalo  Lord  Chief 
Justice  to  have  so  laid  down  and  acted  upon  the  rule  not  very  long  since. 

The  attorney  being  in  court,  the  fee  was  handed  to  the  master,  and  the  notes 
were  read. 
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eutiance  fee  on  admission  should  be  ten  guineas,  and  the  amuial  subscription  five 
guineas ;  that,  if  the  subscriptiou  were  not  paid  within  a  certain  h'mited  period,  the 
defaulter  should  cease  to  be  a  member ;  that  there  should  be  a  committee  to  manage 
the  [447]  aftairs  of  the  club,  to  be  chosen  at  a  general  meeting ;  and  that  all  members 
should  discharge  their  club  bills  daih%  the  steward  being  authorised,  in  default  of 
payment  on  request,  to  refuse  to  continue  to  supply  them, — and  it  was  held,  that  the 
members  of  the  club,  merely  as  such,  were  not  lialjle  for  debts  incurred  by  the  com- 
mittee for  work  done  or  goods  supplied  for  the  use  of  the  clu!) ;  foi-,  that  the  committee 
had  no  authority  to  pledge  the  personal  credit  of  the  members.]  The  3rd  rule  in  this 
case  expressly  shews  that  payment  on  delivery  was  not  contemplated.  [Cockburn,  C.  J. 
The  distinction  lietween  Flemijuij  v.  Hector  and  Todd  v.  Emhj,  7  M.  &  AV.  127,  and  the 
present  case,  is,  that  there  the  work  was  done  and  the  goods  supplied  to  the  aggregate 
body :  here,  the  coals  were  delivered  to  the  individual  members.]  The  difference  is 
rather  in  the  plaintiff's  favour.  [Cockburn,  C.  J.  I  think  not]  The  secretary 
clearly  is  the  agent  of  the  general  bodj\  If  he  has  acted  within  the  scope  of  the 
authority  conferred  upon  him  by  the  rules,  the  whole  body  are  bound.  The  general 
scope  of  the  rules  makes  the  whole  of  the  members  responsible  for  resolutions  by  the 
majority  present  at  each  meeting.  In  Gouthivaitc  v.  Ihickworth,  12  East,  421,  426, 
Loid  EUenborough  says :  '"  If  all  agree  to  share  in  goods  to  be  purchased,  and,  in 
consequence  of  that  agreement,  one  of  them  go  into  the  market  and  make  the  purchase, 
it  is  the  same  for  this  purpose  as  if  all  the  names  had  been  announced  to  the  seller, 
and  therefore  all  are  liable  for  the  value  of  them."  The  same  principle  was  laid 
down  by  Abbott,  C.  J.,  in  Kmski/  v.  Codd,  2  C.  &  P.  408,  and  Ijy  Bavley,  J.,  in 
Mavdslay  v.  Le  Blanc,  2  C.  &  P.  401).  [Cresswell,  J.  Thei'c  can  be  no  doubt  about 
that.]  As  to  that  part  of  the  rule  which  seeks  to  reduce  the  damages  there  clearly 
is  no  pretence  for  it.  The  argument  on  the  other  side  will  be,  that,  inasmuch  as  the 
authority,  if  any,  -was,  to  contract  for  one  hundred  tons  of  coal  [448]  only,  and 
twenty-se\'en  tons  and  a  half  were  delivered  bej'oud  that  quantity,  the  members  of 
the  club  cannot  be  liable  for  the  excess.  But,  in  the  tii'st  place,  the  contract  authorised 
by  the  resolution  of  the  meeting  was  for  one  hundred  tons,  more  or  less :  and,  besides, 
it  was  proved  that  the  secretary  had  received  subscriptions  enough  to  cover  the  whole 
amount  delivered. 

Udall,  in  support  of  the  rule.  The  rules  conteaiplate  that  no  coals  should  be 
oi'dei'ed  until  there  was  a  fund  in  the  hands  of  the  treasurers  sufficient  to  pay  for 
them,  and  that  no  peisonal  lialnlity  should  be  incurred  by  any  member  beyond  the 
amount  of  his  or  her  subscription.  The  15tli  rule  shews  this.  There  was  no  authority 
in  the  secretary  of  the  club  to  contract  debts  upon  the  responsibility  of  the  members. 
The  rule  which  governs  all  cases  of  this  sort  is  that  which  is  laid  down  in  Flemipui  v. 
Hectm;  2  M.  &  W.  172,  and  Todd  v.  Emly,  7  M.  &  W.  427.  In  the  former  of  these 
cases,  Parke,  B.,  says :  "  It  appears  to  be  quite  clear  that  the  club  was  formed  upon 
read^'-money  principles  :  the  committee  did,  however,  enter  into  some  contracts  upon 
credit,  and  it  is  said  that  the  defendant  has  sanctioned  this, — of  which  there  is  no 
e\'idence  at  all ;  and  the  c<ise  could  go  to  the  jury  only  on  the  ground  of  there 
having  been  such  sanction  on  the  part  of  the  defendant.  First,  as  to  the  construction 
of  the  rules  of  this  club.  Kefcrring  to  these  rules,  it  appears  to  be  clear  that  the 
intention  of  the  club  was,  to  provide  a  fund,  to  be  administered  by  the  committee, 
and  to  provide  the  means  of  the  society's  carrying  on  their  concerns  without  the 
necessity  of  dealing  on  credit."'  After  referring  to  several  of  the  rules,  his  Lordship 
proceeded:  "It  is  quite  clear,  from  the  provisions  of  these  i-ules,  that  the  society 
contemplated  that  there  should  be  a  fund  in  hand  to  meet  the  expenses.  The  49th 
rule,  which  is  relied  upon  as  giving  the  committee  [449]  authority  to  bind  the 
defendant,  only  provides  that  they  should  manage  the  affairs  of  the  club.  Now,  I 
think  it  is  impossible  to  come  to  any  other  conclusion  on  the  true  construction  of 
those  rales,  than  that  all  the  committee  was  to  do  was,  to  manage  the  fund  thus 
supplied  ;  and,  if  they  chose  to  enter  into  contracts  upon  credit  when  they  had  not 
sufficient  funds,  that  is  their  ow-n  affair.  There  is  no  evidence  in  the  case  to  warrant 
any  conclusion  that  a  society  of  this  nature  should  have  gone  on  dealing  upon  credit : 
all  the  committee  had  to  do  was,  either  to  pay  ready  money,  or  not  to  enter  into  any 
contract  until  they  had  mone\'  in  hand  :  or,  if  they  chose  to  do  so,  it  was  mere  mattei- 
of  convenience,  and  they  were  not  to  suppose  they  were  binding  the  members  indi- 
vidually to  pay,  for  they  had  the  means  of  payment  in  their  hands."     This  was  not  a 
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contract  such  as  was  contemplated  by  the  rules  at  all.  [\A'illes,  J.  What  do  you 
suggest  should  have  been  the  form  of  the  contract?  It  was  intended  that  the  coal- 
merchant  should  supply  the  coals  at  the  price  mentioned.  There  must  be  some 
consideration  to  bintl  him  :  and  that  I  presume  was  the  agreement  of  somebody  that 
the  coals  should  be  paid  for.]  The  contract  was  with  Kearns  :  and  the  intention  was, 
to  bind  the  fund  only.  [Coekbtu-n,  C.  J.  The  memorandimi  does  not  profess  to  bind 
anybody.  The  resolution  at  the  meeting  of  the  10th  of  May  authorised  the  secretary 
to  make  the  contract.]  Only  to  make  a  contract  that  should  be  consistent  with  the 
rules  of  the  club, — that  is,  subject  to  payment  by  order  on  the  treasurei-,  the  funds 
being  in  hand,  on  the  next  Thursday  night :  rule  9.  This  contract  was  altogether 
ultra  vires.  In  the  case  of  Tlir.  St.  James's  Cliib,  i  De  (xex,  M'N.  &  (4.  :38.'!,  where  it 
was  held  that  clubs  are  not  "partnerships  or  associations"  within  the  meaning  of  the 
provisions  of  the  Joint-Stock  Companies  \Vinding-up  Acts,  Loid  St.  [450]  Leonards 
says  :  "  The  law  which  was  at  one  time  uncertain,  is  now  settled,  that  no  member  of 
a  club  is  liable  to  a  creditor,  except  so  far  as  he  has  assented  to  the  contract  in  respect 
of  which  such  liability  has  arisen.  The  member  pays  on  the  spot,  and,  were  he  also 
liable  to  those  supplying  the  articles,  he  would  pay  twice  over."  Those  observations 
equally  a])p!y  here;  for,  by  the  12th  rule,  no  member  can  be  entitled  to  any  coals 
until  he  has  paid  subscriptions  to  the  full  value.  The  cases  cited  on  the  other  side 
are  cases  of  trading  partnerships,  which  stand  upon  a  totally  different  footing.  The 
11th  section  of  the  "Industrial  and  Provident  Societies  Act,  1852,"  1.5  &  16  Vict, 
c.  31,  which  enacts  that  "nothing  in  this  or  the  recited  act  (13  &  14  Vict.  c.  115) 
shall  be  construed  to  restrict  in  any  wise  the  liability  of  the  members  of  any  society 
esUiblished  under  or  by  virtue  of  this  act,  or  claiming  the  Ijcnetit  thereof,  to  the 
lawful  debts  and  engagements  of  such  society  :  pro\ided  always  that  no  pei'son  shall 
be  liable  for  the  debts  or  engagements  of  any  such  society  after  the  expiration  of  two 
years  from  his  ceasing  to  be  a  member  of  the  .same,"  seems  to  assume,  that,  but  for 
some  such  enactment,  such  liability  would  exist.  At  all  events,  the  contract  only 
authorised  the  delivery  of  one  hundred  tons  ;  con.sequently  the  defendant  could  not 
be  made  rcspon.sible  foi-  the  27i  tons  delivered  in  excess.  [Cresswell,  J.  There 
clearly  is  no  ground  for  asking  that  the  damages  may  be  reduced.] 

Cur.  adv.  vult. 

Ckksswkli,,  .1.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  for  goods  sold  and  delivered.     Plea,  never  indebted. 

The  cause  was  tried  before  Wilies,  .1.,  at  the  sittings  in  London  in  Michaelmas 
Term  last,  when  it  appeared  in  [451]  evidence,  that  the  plaintill'  was  a  coal-merchant, 
and  the  defendant  a  member  of  a  coal-club,  governed  by  certain  rules  which  had  been 
certified  by  Mi.  Tidd  Pratt  to  Ite  in  conformity  to  law,  and  with  the  provisions  of  the 
statute  10  Gr.  4,  c.  56,  as  amended  by  the  4  &  5  W.  4,  c.  40. 

The  plaintitr  made  a  tender  to  supply  coals  to  the  society,  which  was  accepted  by 
them,  and  a  contract  was  entered  into  in  these  words  :— [His  Lordship  read  it.]  The 
secretary  afterwards  gave  an  onler  for  the  dcliveTV  of  the  coals,  which  were  delivered 
to  the  several  members  of  the  cluli.  When  the  time  for  payment  arrived,  it  appeared 
that  the  secretary  had  not  duly  ])aid  to  the  treasurers  all  the  money  I'cceivcd  by  him  ; 
and  the  sum  in  the  treasurers'  hands  did  not  amount  to  the  sum  due  to  the  plaintiff. 
The  money  in  W'hitbreads'  han<l  was  paid  to  him  ;  and  for  the  difrcrence  this  action 
Wii.s  brought  against  the  defendant,  a  meiiibcM-  of  the  club. 

On  the  trial,  it  was  contended  on  his  behalf,  that  the  secretary  had  no  authority 
to  ordei'  coals  on  the  credit  of  the  members  of  the  club.  The  learned  judge  ruled 
that  theie  was  evidence  of  such  authority  ;  and  the  plaintill'  thereupon  had  a  verdict, 
the  defendant  having  leave  to  move  to  enter  a  nonsuit.  Another  point  was  made,  for 
the  reduction  of  damages,  because  more  than  a  100  tons  was  supplied  ;  but  the  court 
during  the  ai'gumcut  intimated  that  it  I'ould  not  lie  sustained  ;  and  it  is  not  wt)rtliy 
(if  further  notice. 

(.)n  shewing  cause,  it  was  contended  th.it  the  rules  of  the  club  made  the  secretar}' 
the  agent  of  all  the  members  of  the  club  in  ordering  coals,  atnl  that,  as  it  a|)peared 
that  the  (^oals  were  to  lie  jiaid  foi-,  not  on  delivctry,  but  on  a  future  day,  by  an  order 
on  the  treasuier  signed  by  the  secrctaiy  and  the  chaiiniaii  of  the  next  meeting  held 
after  the  ilelivcry  of  the  coals,  credit  in  the  mean  lime  nuist  be  given  to  tin-  nuMiibers 
of  the  club.  On  the  other  haml,  it  was  contended  that  this  club  was  as  to  [452J  ilebts 
similar  to  other  clubs,  and  that,  according  to  the  law  laid  down  in  Flcmyny  v.  Ileclor, 
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2  M.  &  W.  172,  the  members  of  the  club  were  not  responsible  for  goods  supplied  by 
the  order  of  the  secretaiy,  e;ich  member  having  previously  made  peayments  into  his 
hands  suflicient  to  pay  for  the  coals  supplied  to  him. 

After  a  careful  examination  of  the  rules  of  the  club,  we  are  of  opinion  that  this 
rule  must  be  discharged. 

The  3rd  rule  was  in  these  terms, — "  That  Messrs.  Whitbread  &  Co.  be  appointed 
treasurers  of  this  society,  and  will  receive  all  monej^s  taken  by  the  secretary,  to  whom 
the}'  shall  give  a  receipt  for  the  same,  pay  the  coal-merchant  as  soon  after  every  delivery 
(and  all  other  expenses  of  the  society)  as  they  shall  receive  an  order  signed  by  the 
secretary  and  chairman,  and  keep  the  balance  in  their  possession  till  the  end  of  every 
second  quarter,  when  it  must  be  given  up  to  be  divided  according  to  .Article  XIV." 

The  1 4th  rule  was  as  follows  : — [His  lordship  read  it.]  According  to  the  third  rule, 
then,  the  money  placed  in  the  hands  of  the  treasui'er  was  not  to  be  paid  out  at  the  will 
of  the  secretary,  but  upon  an  order  signed  liy  him  and  the  chaiiman  of  a  meeting  to 
be  held  after  the  debt  was  incurred,  as  appeared  by  the  9th  rule,  which  is  the  most 
important.  [His  lordship  read  it.]  This  I'ule  shews  that  the  secretaiy  had  no  general 
authority  vested  in  him  to  administer  the  funds  of  the  club,  or  to  conduct  the  business, 
or  provide  coals  for  the  club. 

The  members  were  to  choose  the  party  with  whom  a  contract  was  to  be  made. 
That  election  having  been  made,  the  secretaiy  was  to  draw  up  an  agreement  for  the 
merchant  to  sign  ;  but,  if  the  latter  did  not  fulfil  it  to  the  satisfaction  of  the  members 
of  the  club,  thej',  and  not  the  secretaiy,  were  to  elect  another  merchant  ;  and,  after 
the  contract  was  performed,  the  secretary  had  no  power  to  apjjly  the  funds  of  the  club 
in  satisfaction  [453]  of  the  debt  contracted,  but  could  only  act  in  conjunction  with 
the  chairman  elected  at  a  subsequent  meeting  of  the  club.  He  was,  therefore,  throughout 
a  mere  servant  of  the  general  body,  and  must  be  taken  to  have  acted  in  that  capacity 
in  giving  the  order  for  the  coals  the  price  of  which  is  sought  to  be  recovered  in  this 
action.  The  club  never  parted  with  their  control  over  the  money  in  the  hands  of  the 
treasurer.  They  never  authorised  the  secretary  to  expend  it.  They  cannot  deny 
that  they  authorised  him  to  order  the  coals  for  them ;  and,  as  they  did  not  furnish 
him  with  funds  to  pay  for  them,  but  authorised  a  contract  on  credit,  the  contract  so 
made  must  have  been  on  their  credit,  and  not  on  that  of  their  servant. 

We  are  therefore  of  opinion  that  this  rule  must  be  discharged,  and,  in  so  doing,  we 
do  not  mean  in  the  slightest  degree  to  impugn  the  correctness  of  the  decision  of  the 
court  of  Exchequer  in  Flciiu/ng  v.  Iltxtai;  2  M.  it  W.  172,  and  Todd  v.  Einly,  7  M.  & 
W.  427. 

Rule  discharged. 

[454]     Florence  v.  Jenings.     June  12th,  18.57. 

[S.  C.  26  L.  J.  C.  P.  274 ;  3  Jur.  N.  S.  772.  See  Ex  parte  Fewings,  1883,  25  Ch.  D. 
350  ;  Ushorne  v.  Limerick  Market  Trustees,  [1900]  1  I.  R.  107;  [1901]  1  I.  R.  530; 
[1902]  A.  C.  147  (sub  nom.  Economic  Life  Assurance  Society  v.  Usbo^'ne).] 

The  plaintiff  discounted  for  the  defendant  a  bill  for  2501.,  drawn  by  the  latter 
upon  one  A.,  the  defendant  and  A.  at  the  same  time  signing  the  following  memo- 
randum, addressed  to  the  plaintiff: — "Sir, — In  consideration  of  your  discounting 
the  undermentioned  bill,  we  do  hereby  jointly  and  severally  undertake,  if  the  same 
is  not  wholly  paid  at  matnrit}',  to  pay,  as  interest  thereon,  201.  for  each  month  any 
portion  of  which  shall  have  elapsed  after  maturity  of  the  said  Ijill,  and  until  the 
same  is  wholly  paid  and  satisfied.'  At  the  foot  of  this  memorandum  was  written, 
"2501.  -Jenings  on  A.,  at  three  months." — The  bill  not  having  been  paid  at  maturity, 
the  plaintiff  sued  the  defendant  thereon,  claiming  by  the  particulars  indorsed  on 
the  writ  interest  at  the  rate  of  201.  per  month,  as  per  agreement,  but  declaring  only 
on  the  bill,  and  obtained  a  verdict  and  judgment  thereon. — The  plaintiff  afterwards 
brought  another  action  against  the  defendant  upon  the  agreement  for  the  stipulated 
interest  of  201.  per  month  : — Held,  that  the  former  judgment  was  no  answer  to  the 
plaintiff's  claim  for  interest  accruing  liefore  the  recovery  of  such  judgment,  but  that 
the  plaintiff  was  not  entitled  to  recover  in  the  second  action  interest  accruing  .since. 

This  was  an  action  upon  a  special  agreement.  The  declaration  stated  that  thereto- 
fore, to  wit,  on  the  3rd  of  March,  1855,  in  consideration  that  the  plaintiff,  at  the 
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request  of  the  defendant,  would  discount  for  the  defendant  a  certain  bill  of  exchange 
for  2.J01.  drawn  by  the  defendant  on  and  accepted  by  W.  A.  D'Aixy,  and  dated  the 
3rd  of  March,  1 855,  and  payable  three  months  after  date,  the  defendant  promised  the 
plaintiir,  if  the  said  bill  was  not  wholly  paid  at  maturity,  to  pay  the  plaintitl',  as  interest 
thereon,  the  sum  of  201.  for  each  month  any  portion  of  which  should  have  elapsed  after 
maturity  of  the  said  bill  and  until  the  same  should  be  wholly  paid  and  satisfied  ;  that, 
relying  on  the  said  promi.se,  the  plaintiff  did  then  discount  for  the  defendant  the  said 
bill ;  that  the  said  bill  was  not  wholly  paid  at  matniity,  but  was  duly  presented  for 
payment  and  dishonoured, — whereof  the  defendant  had  due  notice  ;  that  divei-s,  to 
wit,  twelve  months  and  part  of  another  month  elapsed  after  the  maturity  of  the  said 
bill,  and  liefoi'C  the  same  was  wholly  paid,  and  before  this  suit ;  that  all  things  on 
the  plaintiff's  part  necessarj'  to  be  done  and  to  happen  to  entitle  him  to  be  paid  liy  the 
defendant  the  said  201.  per  month  foi'  the  said  months,  were  done  and  happened  ;  and 
that  the  time  for  the  defendant  to  pay  the  said  201  per  month  for  the  said  months 
had  elapseil  [455]  before  this  suit ;  yet  that  the  defendant  had  not  paid  the  said  201. 
per  montli,  or  any  part  thereof,  and  the  said  201.  per  month  for  the  said  months, 
amounting  to  a  large  sum,  to  wit,  2601.,  still  remained  wholly  due  and  unpaid  to  the 
plaintiff:  and  the  plaintiff' claimed  2601. 

The  defendant  pleaded, — first,  that  the  promise  mentioned  in  the  declaration  is  a 
promise  contained  in  a  memorandum  in  writing,  signed  by  the  defendant,  and  addressed 
to  the  plaintiff,  as  follows,  that  is  to  saj', — "  London,  3rd  March,  1855.  Mr.  J.  H. 
Florence.  Sir, — In  consideration  of  3'our  discounting  the  under-mentioned  bill,  we  do 
hereby  jointly  and  severally  undertake  if  the  same  is  not  wholly  paid  at  maturity,  to 
pay,  as  interest  thereon,  201.  for  each  month  any  portion  of  which  shall  have  elapsed 
after  maturity  of  the  said  bill  and  until  the  same  is  wholly  paid  and  satisfied.  W.  A. 
D'Ai-cy.  G.  B.  Jenings.  2501.  Jenings  on  D'Arcy,  at  3  m.d."  :  That  he,  the  defen- 
dant, never  made  any  such  promise  as  mentioned  in  the  declaration,  other  than  the 
promise  contained  in  the  said  memorandum  :  That,  after  the  making  of  the  .said  contract, 
and  after  the  breach  thereof  by  the  defendant,  and  before  this  suit,  to  wit  on  the  19th 
of  June,  1855,  the  plaintiff  caused  to  be  issued  out  of  this  court  a  certain  writ  of 
summons  against  the  now  defendant,  dated  on  the  day  and  year  last  aforesaid,  and  in 
the  form  provided  by  the  Common  Law  Procedure  Act,  1852,  and  commanding  the 
now  defendant,  within  eight  days  after  the  service  of  that  writ  upon  him,  inclusive  of 
the  day  of  such  service,  to  cause  an  appearance  to  be  entered  for  him  in  this  court  in  an 
action  at  the  suit  of  the  now  plaintiff,  which  writ  was  specially  indorsed  pursuant  to 
the  said  act ;  and  the  particulars  of  the  plaintitl's  claim  in  the  .said  action  indorsed  on 
the  said  writ  are  as  follows,  that  is  to  say, — "The  following  are  the  particulars  of 
plaintiff's  claim.  2501.  on  a  bill  of  exchange  for  2501.,  dated  the  .'!rd  of  [456]  March, 
1855,  drawn  by  the  defendant.  Tiic  plaintiff  also  claims  interest  on  the  above  sum  at 
the  rate  of  201.  pei'  month,  or  for  any  part  of  a  month,  as  per  agreement ;  "  That  the 
bill  of  exchange  mentioned  in  the  saiil  special  indorsement  was  the  same  bill  of  exchange 
mentioned  in  the  declaration  herein,  and  was  dated  on  the  3rd  of  March,  1855,  and 
became  due  on  the  6th  of  June,  1855,  and  that  the  sum  of  2501.  mentioned  in  the 
said  special  indorsement  is  the  principal  sum  payable  by  virtue  of  the  said  bill  of 
exchange,  anrl  tiiat  the  agreement  mentioned  in  the  said  special  indorsement  is  the 
contract  in  writing  above  set  forth  and  no  other  agreement  and  that  the  interest  claimed 
on  the  said  writ  is  all  the  interest  then  due  on  the  said  1)111  :  That  the  plaintill',  on  the 
1st  of  August,  1855,  declared  u])on  the  said  writ  of  suniinons  in  the  said  action  against 
the  now  defendant,  as  follows,  that  is  to  .say, — "  In  the  Connnon  I'leas.  The  1st  day 
of  August,  in  the  year  of  our  Lord,  1855.  London,  to  wit.  .lohn  lleiuy  FlorcMice, 
by  William  Heath,  his  attoiney,  sues  (J.  B.  Jening.s,  for  that  the  defendant,  on  tlic  3rd 
of  March,  1855,  by  his  bill  of  exchange,  now  overdue,  directed  to  one  \V.  A.  D'Arcy, 
re(iuested  the  said  \V.  A.  D'Arcy  to  pay  to  the  order  of  the  said  defendant  2501.  two 
months  after  date  ;  and  the  said  W.  A.  D'Arcy  acce])ted  tiio  .same,  and  the  .said  bill 
was  then  indorsed  by  the  defendant  to  the  jjlaintHI';  .md  the  said  bill  was  duly  presented 
for  payment,  and  dishonoured,  of  which  the  defendant  h.id  duo  notice,  but  did  not  pay 
the  same;  and  the  ijlaintiH' claims  1001.:"  That  the  bill  of  exchange  Tncntioiurd  in 
the  said  declaration  is  the  .same  bill  of  exchange  mentioned  in  the  said  s|H;cial  indorse- 
ment, and  no  other  bill  :  That  the  defend.uit  said  nothing  in  bar  or  preclusicm  of  the 
said  action  of  the  plaiiitifl";  whereby  the  [)laintitl'  remained  thciein  inirlefen<lcd  against 
the  defendant:  therefore  it  was  on  the  19th  of  November,  1855,  and  before  this  suit, 
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considered  [457]  by  the  said  coiut  that  the  plaintiff  should,  and  he  did  then,  by  the 
said  judgment,  recover  2651.  9s.  (kl.  against  the  now  defendant  in  the  said  action,  for 
damages  foi'  the  non-payment  of  the  said  liill,  and  for  his  the  plaintiff's  costs  of  the  said 
suit :  That  the  plaintiff  could  and  might  have  signed  judgment  for  and  recovered  in 
the  said  action,  upon  the  defendant's  said  default  in  pleading,  the  amount  of  the  said 
bill  with  interest  thereon  at  the  rate  claimed  in  the  said  special  indorsement,  up  to  the 
date  of  such  judgment :  And  that  the  plaintiff,  from  the  time  of  recovering  the 
said  judgment,  had  ceased  to  forliear  to  the  defendant  the  payment  of  the  said  bill. 

Second  plea, — as  to  the  declaration  so  far  as  it  claimed  interest  for  the  period  of 
time  since  the  time  on  the  19th  of  November,  185.5,  when  the  judgment  thereinafter 
mentioned  was  recovered,  the  defendant  thereby  referred  to  the  statements  contained 
in  the  first  plea  which  preceded  the  statement  therein  contained  that  the  plaintiff 
recovered  judgment  as  therein  mentioned,  and  prayed  that  the  same  might  be  con- 
sidered as  incorporated  or  repeated  in  that  plea  :  And  he  further  .said  that  the  state- 
ments so  referred  to  were  true,  and  that  the  plaintiff',  on  the  1st  day  of  Augnst,  1855, 
declai'ed  upon  the  said  writ  of  summons  in  the  said  action  against  the  now  defendant 
as  follows,  that  is  to  say, — "  In  the  Common  Pleas.  The  first  day  of  August,  in  the 
year  of  our  Lord,  1855.  London,  to  wit.  .lohn  Henry  Florence,  by  William  Heath, 
his  attorney,  sues  G.  B.  Jenings  :  For  that  the  defendant,  on  the  .30th  of  March,  1855, 
by  his  bill  of  e.vchange,  now  overdue,  directed  to  one  W.  A.  D'Arcy,  requested  the  .said 
W.  A.  D'Aicy  to  pay  to  the  oider  of  the  said  defendant  2501.  two  months  after  date  ; 
and  the  said  W.  A.  D'Arcy  accepted  the  same ;  and  the  said  bill  was  then  indorsed 
by  the  defendant  to  the  plaintifl';  and  the  said  bill  was  duly  presented  for  [458]  pay- 
ment, and  dishonoured, — of  which  the  defendant  had  due  notice,  but  did  not  pay  the 
same  :  and  the  plaintiff  claimed  4001.  :  That  the  bill  of  exchange  mentioned  in  the 
said  declaration  was  the  same  hill  of  exchange  mentioned  in  the  said  special  indorse- 
ment, and  no  other  bill :  That,  afterwards,  to  wit,  on  the  19th  of  November,  1855,  the 
plaintiff',  by  the  judgment  of  the  said  court,  recovered  in  the  said  action  against  the 
now  defendant,  by  default  of  the  now  defendant  in  pleading,  2651.  9s.  6d.  upon,  for, 
and  in  respect  of  the  claim  made  in  and  by  the  said  declaration  as  aforesaid,  and  upon, 
for,  and  in  respect  of  the  said  bill,  and  damages  by  reason  of  the  non-payment  thereof, 
and  for  the  plaintift''s  costs  of  the  said  suit :  And  that  the  plaintiff,  from  the  time  of 
recovering  the  said  judgment,  had  ceased  to  forbear  to  the  defendant  the  payment  of 
the  said  bill. 

Replication  to  the  first  plea,  and  by  way  of  distinct  and  separate  replication  as  to 
the  second  jilea,  that  the  defendant  duly  appeared  in  this  court  to  the  said  writ 
according  to  the  exigency  thei'eof,  and  before  the  said  declaration,  and  thereupon  the 
plaintiff  declared  as  in  the  said  pleas  respectively  mentioned  ;  that  the  said  judgment 
was  a  final  judgment  by  default  for  a  debt  or  liquidated  demand  in  money  according 
to  the  93rd  section  of  the  Common  Law  procedure  Act,  1852  ;  that  there  was  no  writ 
of  inquiry  or  reference  to  any  master  of  the  court  to  ascertain  the  amount  of  damages 
previous  to  the  said  judgment ;  and  that  the  only  sum  recovered  by  the  said  judgment 
was  2501.,  the  principal  money  mentioned  in  the  said  bill  of  exchange,  which  was  then 
whollj'  due  and  unpaid,  and  151.  9s.  6d.,  the  plaintiff's  costs  of  suit,  which  were  duly 
ta.xed  and  allowed  to  him  by  the  said  court. 

The  defendant  demurred  to  this  replication,  the  ground  of  demurrer  being,  "that 
the  plaintiff'  having  reco\ei'ed  damages  for  the  non-payment  of  the  bill,  and  having 
[459]  voluntarily  forborne  to  take  judgment  foi-  interest  at  the  agreed  rate,  cannot 
bring  a  second  action  for  such  interest." 

Joinder  in  demurrer. 

D.  D.  Keane  (with  whom  was  Temple,  Q.  C),  in  support  of  the  demurrer.  This 
case  is  viitually  disposed  of  by  the  recent  decision  of  this  court  in  Florence  v.  Drai/.tan, 
ante,  vol.  i.  p.  584,  where  it  was  held,  in  an  action  upon  the  same  contract,  for  non- 
payment of  the  stipulated  interest,  that  a  plea  shewing  that  the  plaintiff  had  indorsed 
o^'er  the  bill  to  a  third  person,  was  a  good  answer,  inasmuch  as  the  interest  could  onlj' 
be  claimed  as  accessory  to  the  bill.  The  remedy  on  the  bill  is  merged  in  the  judg- 
ment ;  and  there  can  be  no  claim  to  interest  apart  from  the  bill.  The  general  principle 
is  well  stated  by  Parke,  B.,  in  Kiiuj  v.  Hoare,  13  M.  &  W.  494,  504.  "If,"  says  that 
learned  judge,  "there  be  a  breach  of  contract  or  wrong  done,  or  any  other  cause  of 
action  by  one  against  another,  and  judgment  be  recovered  in  a  court  of  record,  the 
judgment  is  a  bar  to  the  original  cau.se  of  action,  because  it  is  therein'  reduced  to  a 
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certainty,  and  the  object  of  the  suit  att;iined,  as  far  as  it  can  be  at  that  stji^^e  :  and  it 
would  be  useless  and  vexatious  to  subject  the  defendant  to  another  suit  for  the  purpose 
of  obtaining  the  same  result.  Hence  the  legal  maxim,  'transit  in  rem  judicutam,' — 
the  cause  of  action  is  changed  into  matter  of  record,  which  is  of  a  higher  nature,  and 
the  infeiior  remedy  is  merged  in  the  higher.  This  appears  to  be  equally  true  where 
there  is  but  one  cause  of  action,  whether  it  be  against  a  single  person  or  many.  The 
judgment  of  a  court  of  record  changes  tiie  nature  of  that  cause  of  action,  and  prevents 
its  being  the  subject  of  another  suit,  and  the  cause  of  action,  being  single,  cannot 
afterwards  lie  dixided  into  two."     The  same  principle  is  recognised  in  Drake \.  Mitchell, 

3  East,  2.51.  [460]  In  Ji'o/diisou  v.  Ulaml,  2  Burr.  1077,  the  plaintill' was  held  entitled 
to  interest  down  to  the  time  of  gi\  ing  judgment.  In  Hollis  v.  I'nbiwr,  i  N.  C.  713, 
3  Scott,  20.5,  where  an  attempt  was  made  to  .separate  the  interest  from  the  principal, 
for  the  purpose  of  taking  the  case  out  of  the  operation  of  the  statute  of  limitations, 
Bosanquet,  J.,  said  :  "  The  cause  of  action  must  be  the  principal  money  duo  :  the 
interest  is  oid\'  acces.sary  ;  and  accessorium  sequitur  suum  piincipale."  So,  in  CJark  v. 
Alexander,  8  Scott,  N.  K.  147,  165,  Tindal,  C.  J.,  says:  "It  is  scarcely  necessary  to 
say,  that,  if  the  plaintiff'  is  barred  from  recovering  the  principal,  he  must  be  equally 
barred  from  recovering  the  inteiost,  which  is  an  accessory  only,  and  must  follow  the 
nature  of  the  principal.  '  When  the  bill  was  sued  on,  the  right  to  the  interest  existed  : 
it  was  not  discretionary  with  the  jury  whether  they  would  give  interest  or  not ;  they 
were  liound  to  give  it:  Jjiinr/  v.  Slime,  2  M.  &  R.  .561.  [Cockburn,  C.  J.  There  was 
no  express  agreement  for  interest  there.]  AVithout  any  agreement,  the  plaintiff  would 
be  entitled  to  interest:  with  an  agreement,  he  is  by  the  rule  of  court  («)'  entitled  to 
inteiest  at  the  late  agreed  upon.  [Willes,  J.  It  mav  be  a  question  whether  the  201. 
per  month  was  not  in  the  nature  of  a  penalty.]  It  [461]  is  expres-sly  reserved  "as 
interest  on  the  bill."  [Crowder,  J.  Do  yon  finci  any  case  where  the  jury  have  given 
more  than  5  per  cent,  interest?]  None.  [Cockburn,  C.  J.  It  is  difficult  to  see  how 
interest  secured  by  a  collateral  agreement  could  be  recovered  in  a  count  upon  the  bill.] 
If  stipulated  for  on  the  face  of  the  bill,  the  interest  is  part  of  the  debt :  if  not,  it  is 
recoverable  as  damages  for  the  detention  of  the  debt, — the  rate  agreed  upon  by  the 
parties,  if  any,  superseding  the  current  rate  of  intei'est.  This  right  is  recognised  by 
the  2  &  3  Vict.  c.  37,  s.  2,  which  provided  that  nothing  in  the  act  contained  should  be 
construed  to  enable  any  per.son  or  persons  to  claim  in  a  court  of  law  or  equity  more 
than  5  per  cent,  inteiest  on  any  account  or  on  any  contract  or  engagement,  notwith- 
standing they  may  be  relieved  fi'om  the  penalties  against  usury,  unless  it  should 
appear  to  the  court  that  any  different  rate  of  interest  was  agreed  to  between  the 
parties.  The  case  of  Seddon  v.  Tutop,  6  T.  K.  607,  at  first  sight,  appears  to  be  an 
authority  against  the  defendant.  The  plaintiff  had  in  a  former  action  declared  on  a 
promissory  note,  and  for  goods  sold,  but,  upon  executing  a  writ  of  inquiry  after 
judgment  by  default,  gave  no  evidence  on  the  count  for  goods  sold,  and  took  damages 
for  the  amount  of  the  ])roniissory  note  oidy  :  and  it  was  held  that  the  judgment 
thereup  111  was  no  bar  to  his  recovering  in  a  subsequent  action  for  the  same  goods. 
That  case,  however,  is  explained  in  Im(1  Baf/ol  v.  Jf'illiamx,  3  B.  ^  C.  235,  5  I).  &  R. 
87  («)'^,  where  Haylcy,  J.,  .says:  "The  case  of  Seddon  v.  VV/oy/  is  distinguish.able  from 
the  present :  the  ground  of  the  decision  in  that  case  was,  that  no  evidence  had  been 
given  in  the  first  action,  on  the  count  for  goods  sold  and  flclivercd,  but  that  the 
plaintill'  recovered  a  verdict  merely  on  the  count  for  the  ])romissory  note  ;  and  it  was 
held,  that  [462]  the  judgment  in  that  action  was  no  bar  to  his  recovering  in  a 
subsequent  action  for  goods  sold.  In  this  case,  Lord  Bagot,  at  the  time  when  the 
first  action  was  commenced,  had  a  demand  on  the  defendant,  not  for  one  specific  sum 

(a)i  Rule  76  of  Hilary  Term,  1853,-13  C.  B.  20.  "Every  writ  of  execution  shall 
be  indorsed  with  a  direction  to  the  sheriff  or  other  officer  or  person  to  whom  the  writ 
is  directed,  to  levy  the  money  really  due  and  payable  and  sought  to  be  recovered 
under  the  judguicnt,  st.iting  the  amount,  and  also  to  levy  intci'cst  thereon,  if  sought 
to  be  recovered,  at  the  rate  of  41.  per  centum  per  annum  from  the  time  when  the 
judgMu'Ut  was  entered  uj),  or,  if  it  was  entered  \\\>  before  the  1st  of  October,  1838, 
then  fioiii  that  day  ;  provided  that,  in  cases  where  there  is  an  agreement  between  the 
parties  that  more  than  4  p(!r  cent,  interest  shall  be  secured  by  the  judgment,  then  the 
indorsement  may  be  accordingly  to  levy  the  amount  of  interest  so  agreed." 

{«)•-  And  see"  Dunn  v.  Murray,  9  B.  k  C.  780,  4  M.  &  K.  57. 
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of  money,  but  for  different  sums  of  money  receivert  by  the  defendant  on  his  account 
from  different  persons  and  at  different  times.  His  agent  knew  that  he  had  claims  in 
respect  of  all  the  sums  now  claimed,  except  461.  ;  and,  having  that  knowledge,  he 
formed  an  opinion  that  34001.  was  the  whole  sum  which  LordiBagot  ought  to  claim  ; 
and,  if  he  acted  upon  that  opinion,  it  is  much  the  .same  thing  as  if  ;i^  plaintiff  in  a  cause 
at  nisi  prius,  having  a  demand  of  601.,  consisting  of  three  sums  of  201.,  which  became 
due  to  him  at  different  times,  consented  to  take  a  verdict  for  401.  If  the  jury  in  such 
a  case,  at  the  suggestion  of  the  plaintiff",  reduced  the  verdict  to  401.,  he  would  be 
bound  by  it,  and  could  not  afterwaids  bring  a  second  action  for  the  other  201.  It 
seems  to  me  that  he  is  equally  bound  by  his  own  act  in  this  case,  as  he  would  have 
been  by  the  verdict  of  a  jury  in  the  other,  and  that,  having  chosen  to  abandon  his 
claim  once,  he  has  done  it  for  ever."  The  result  of  those  two  cases  clearly  supj-orts 
the  defendant's  argument  here.  The  plaintiff'  by  his  replication  sets  up  the  'OSrd 
section  of  the  Common  Law  Procedure  Act,  1852,  which  enacts,  that,  "in  actions 
whei-e  the  plaintiff'  seeks  to  recover  a  debt  or  liquidated  demand  in  money,  judgment 
by  default  shall  be  final,"  thereby  meaning  to  suggest  that  he  had  no  opportunity  to 
obtain  the  interest  in  the  shape  of  damages.  But,  having  at  his  own  election  chosen 
to  treat  it  ;is  a  liquidated  demand,  and  so  foregone  his  right  to  interest,  he  cannot 
now  maintain  a  separate  action  for  it.  [Crowder,  J.  The  agieement  as  to  the  201. 
per  month  for  interest  could  not  be  gone  into  before  the  master.]  There  might  have 
been  an  inquiry  in  the  action  on  the  bill. 

[463]  Manisty,  contra  (a).  There  were  two  separate  and  distinct  contracts  between 
these  parties,  giving  rise  to  separate  and  distinct  causes  of  action, — the  one  upon  the 
bill  drawn  by  the  defendant  upon  and  accepted  by  D'Arcy, — the  other  upon  the  agree- 
ment, by  which  the  defendant  and  D'Arcy,  in  consideration  of  the  plaintitt"s  dis- 
counting the  bill,  jointly  and  severally  undertook,  if  the  same  was  not  wholly  paid  at 
maturity,  to  pay,  as  interest  thereon,  201.  per  month  until  the  bill  should  be  wholly 
satisfied.  It  was  competent  to  the  plaintiff',  on  default  being  made,  to  bring  an  action 
against  the  plaintiff"  and  another  against  D'.Arcy,  or  to  bring  an  action  against  the  two 
jointly.  The  plaintiff"  has  brought  an  action  against  the  defendant  upon  the  bill,  and 
has  recovered  judgment  therein  by  default :  and  the  question  is,  whether  the  recovery 
of  that  judgment  is  an  answer  to  this  action  upon  the  collateral  agreement.  The 
principles  relied  on  on  the  other  side  have  no  application  here.  Seddan  v.  Tuton  is  a 
distinct  authority,  and  has  [464]  always  been  acted  upon,  and  never  overruled. 
Lord  Kenyon's  judgment  in  that  case  is  very  much  to  the  purpose  here.  He  says : 
"  It  is  admitted  that  the  plaintiffs  had  two  demands  against  the  defendant,  the  one 
on  a  promissory  note,  the  other  for  goods  sold,  and  that,  on  executing  the  writ  of 
inquiry  in  the  former  action,  evidence  was  only  given  on  the  first  demand,  that  the 
plaintiHs  recovered  damages  adapted  to  that  demand,  and  that  the  other  demand  for 
the  goods  still  remains  unsatisfied.  By  attending  to  the  pleaflings  in  this  action,  it 
will  also  be  found  that  the  plaintiffs  are  right  in  point  of  form.  The  issue  was,  whether 
the  damages  demanded  in  this  action  have  been  already  satisfied  by  the  money  in  the 
former  action  :  and  most  clearly  they  have  not.  The  case  of  Matiham  v.  MkUUeton, 
2  Stra,  1259,  is  extremely  diff'erent  from  the  present.  There,  the  plaintiff's  had  but 
one  demand ;  and,  though  the  jury  gave  inadequate  damages  for  that  demand  on 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  1.  The  plaintift'by  appearing  resisted  the  plaintiff's  claim  indorsed  on  the  writ,  and 
the  plaintiff'  by  not  declaring  on  the  agreement  to  pay  the  201.  per  month  was  precluded 
from  recovering  in  the  former  action  any  part  of  the  present  claim  : 

"  2.  The  contract  now  sued  on,  and  the  indor.sement  by  the  defendant  to  the 
plaintiff"  of  the  bill  of  exchange  sued  on  in  the  former  action,  are  distinct  contracts, 
and  the  201.  per  month  now  sued  for  was  not  confessed  nor  recoverable  nor  recovered 
in  the  former  action,  as  the  defendant  did  not  by  the  contract  then  sued  on  agree  to 
pay  it : 

"  3.  As  the  plaintiff"  did  not  in  fact  recover  the  201.  per  month  in  the  former  action, 
he  is  not  estopped  by  the  former  judgment : 

"  4.  If  the  judgment  at  all  applies  to  the  present  claim,  it  is  only  so  much  of  it  as 
was  due  at  the  time  of  the  judgment.  This  objection  renders  the  first  plea  bad,  as 
too  extensive,  and  the  second  bad  altogether,  inasmuch  as  the  interest  to  which  the 
second  plea  is  pleaded,  is  the  very  iuterest  to  which  the  judgment  could  not  apply." 
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account  of  the  plaiiititi's  not  bein^;  prepared  with  proof  of  his  whole  bill,  ho  would 
have  lieeu  barred  by  that  verdict  if  it  had  stood  :  but,  in  this  case,  there  w-ere  two 
distinct  demands,  not  in  the  least  blended  together ;  and,  though  the  plaintiflTs  might 
in  the  first  action  have  proved  this  demand,  owing  to  inadvertence  they  did  not,  and 
the  recovery  of  the  note  in  that  action  is  no  bar  to  their  demand  in  this,  which  is  for 
goods  sold.  In  truth,  this  is  a  question  of  great  delicacy  :  we  must  take  care  not  to 
tempt  persons  to  try  experiments  in  one  action,  and,  when  they  fail,  to  sufl'er  them  to 
bring  other  actions  for  the  same  demand  :  the  plaintiff  who  brings  a  second  action 
ought  not  to  leave  it  to  nice  investigation  to  see  whether  the  two  causes  of  action  be 
the  same  ;  he  ought  to  shew  beyond  controversy  that  the  second  is  a  different  cause 
of  action  from  the  first,  in  which  he  failed.  In  this  case  it  is  clearly  shewn  that  this 
demand  was  not  inquired  into  in  the  former  action."  The  interest  sought  to  be 
recovei'ed  [465]  in  this  action  is  not,  as  suggested,  accessory  to  the  bill :  the  plaintiff's 
right  to  it  aiises  altogether  collaterally  to  the  bill.  [Crowder,  J.  Suppose  the  plaintiff 
had  indorsed  the  bill  away,  what  would  have  happened  ?]  The  indorsement  of  the 
bill,  it  is  submitted,  could  not  affect  the  contract  now  declared  on.  It  is  not  a  cause 
of  action  that  would  run  with  the  bill.  The  holder  of  the  bill  could  recover  no  more 
than  ordinary  interest.  [Crowder,  J.  Could  two  persons  at  the  same  time  recover 
interest  on  the  bill  I]  Why  not?  The  defendant  and  D'Arcy,  by  a  contract  quite 
distinct  and  collateral,  have  agreed  to  pay  201.  per  month.  [Cresswell,  J.  As  interest 
on  the  bill.]  The  defendant  is  liable  upon  tlic  bill,  with  all  its  legal  consequences,  in 
whose  hands  soever  it  may  be  :  and  he  is  also  liable  for  the  performance  of  the  express 
contract  he  has  collaterally  entered  into.  The  second  plea,  which  is  addressed  to  the 
interest  accruing  since  the  time  of  signing  the  judgment,  is  subject  to  the  .same 
observations. 

Keane,  in  reply.  If  the  201.  per  month  is  interest  payable  on  the  bill,  it  could 
only  be  reco\'erable  as  accessarj^  to  the  principal  debt.  If  it  be  a  penalty,  there  should 
have  been  an  assessment  of  damages  upon  a  writ  of  iiKpiiry.  The  plaintiff  not  having 
adopted  that  course,  has  foregone  his  remedy.  The  argument  on  the  other  side  is 
cleai'ly  not  consistent  with  the  decision  of  this  court  in  the  case  of  Florence  v.  Drayton, 
ante,  vol.  584. 

Cur.  adv.  vult. 

CocKBUKN,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

It  appears  to  us,  upon  the  authority  of  Florence  v.  F)raijton,  ante,  vol.  i.  p.  .584,  that 
interest  could  be  recovered  upon  the  contract  set  out  in  the  pleadings,  if  at  [466]  all, 
only  for  such  period  as  ordinary  interest  could  be  recovered  upon  the  bill,  in  the 
absence  of  any  e.\'press  agreement. 

The  interest  due  under  the  contract,  though  constituting  a  distinct  debt,  and 
properly  declaied  for  in  a  count  upon  the  agreement,  or  for  interest,  is  only  a  substitute 
for  the  interest  ordinarily  recoverable  as  damages  upon  a  bill.  Therefore,  when 
judgment  was  recovered,  anfl  the  claim  upon  the  bill  passed  into  res  judicata  (so  that 
any  further  interest  payable  would  be  upon  the  judgment,  under  the  statute,  not  upon 
the  bill),  the  right  to  interest  under  the  agreement  ceased.  As  to  the  interest  which 
accrued  picviousl}^  to  the  judgment,  howevei',  the  judgment  is  no  answer.  It  is  clear 
that  the  plaintitr  has  not  recovered  the  interest  now  claimed  in  the  action  upon  the 
bill.  And,  looking  at  the  declaration,  which  determined  the  scope  of  that  action,  the 
plaintiff  could  not  have  recovered  such  interest  in  that  action,  for  want  of  a  count 
upon  the  agreement,  or  for  interest. 

Foi-  these  reasons,  we  give  judgment  for  the  plaintiff  upon  the  first  plea,  which  is 
pleaded  in  answer  to  the  claim  for  interest,  l)0th  befoie  as  well  as  after  the  judgment, 
and  for  the  defendant  upon  the  second  plea,  which  is  pleaded  in  answer  to  the  claim 
for  interest  after  the  judgment  only. 

Judgment  for  the  plaintifl  on  the  demurrer  to  the  tirst  plea. 

Judgment  for  the  defendant  on  the  denuirrer  to  the  second  plea. 
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[467]    Jenings  v.  Florence.    June  12th,  1857. 

[S.  C.  26  I..  J.  C.  P.  277  ;  3  Jur.  N.  S.  774;  Ado])tcd,  Gihlinr/  v.  Ei/re,  ISfU,  10  C.  B. 
N.  S.  603.     Referred  to,  Allen  v.  Flooil,  [1898]  A.  C.  85.] 

Ill  an  action  for  maliciouslj^  and  without  I'easonable  or  probable  cause  causing  the 
plaintiff  to  be  arrested  under  a  ca.  sa.  issued  upon  a  judgment  obtained  b\'  the 
defendant  against  hira,  and  upon  which  the  defendant  maliciously  and  without 
reasonable  or  probable  cause  indorsed  a  direction  to  le\'y  the  whole  amount  recovered 
by  the  judgment,  whereas  a  portion  of  that  amount  had  been  pi-eviously  satisfied, — 
the  declaration  alleged,  as  damage  caused  by  the  arrest  for  the  greater  amount,  that 
the  plaintiff  was,  after  he  was  taken,  during  his  detention,  and  Ijcfore  his  discharge, 
able  and  willing  and  offered  to  pay,  and  always  afterwards  during  his  detention  was 
willing  to  pay,  and  was  finally  discharged  from  imprisonment  upon  paj^ing,  the 
smaller  sum  ;  and  that  the  plaintiff,  by  reason  of  the  premises,  was  necessarily  put 
to  and  incurred  divers  costs  and  expenses  in  and  about  obtaining  his  discharge  : — 
Held,  that  the  declaration  sufficiently  shewed  special  damage  resulting  to  the  plaintiff 
from  the  arrest, — inasmuch  as,  to  entitle  him  to  a  verdict,  the  plaintiff'  must  shew, 
not  merely  that  he  was  arrested  and  kept  in  custody  for  a  greater  amount  than  was 
due,  however  improperly  indorsed,  but  also  that,  by  reason  of  the  arrest  and 
detention  for  the  larger  sum,  his  imprisonment  was  prolonged,  or  the  expense 
of  obtaining  his  discharge  increased. 

This  was  an  action  foi'  maliciously  and  without  reasonable  or  probable  cause 
arresting  tlie  plaintiff  for  a  larger  sum  than  was  due  to  the  defendant. 

The  declaration  stated  that  the  defendant,  on  the  19th  of  November,  1853,  by  the 
judgment  and  consideration  of  the  court  of  Common  Pleas  at  Westminster,  in  a  certain 
action  in  which  the  now  defendant  was  the  plaintifl  and  the  now  plaintiff'  was  the 
defendant,  recovered  against  the  now  plaintiff  the  sum  of  2G51.  9s.  6d.  :  that  afterwards 
the  now  defendant,  by  means  of  certain  pioceedings  had  under  and  by  virtue  of  the 
Common  Law  Procedure  Act,  1854,  obtained  from  certain  then  debtors  of  the  plaintiff, 
as  garnishees  of  a  certain  debt  then  owing  from  the  said  debtors  to  the  plaintiff',  the 
sum  of  201.  13s.  lid.,  in  payment  and  satisfaction  of  so  much  of  the  said  debt  of 
2651.  9s.  6d.  :  that  the  defendant  afterwards  wrongfully  and  maliciously  sued  and 
prosecuted  out  of  the  said  court  a  certain  writ  of  capias  ad  satisfaciendum  founded  on 
the  said  judgment,  directed  to  the  sheriff  of  Hampshire,  commanding  the  said  sheriff" 
to  take  the  plaintiff  and  keep  him  to  satisfy  the  defendant  the  said  debt  of  2G51.  9s.  6d., 
and  afterwards  wrongfully  and  maliciously,  and  without  any  reasonable  or  probable 
cause,  indorsed  the  said  writ  with  directions  to  levy  the  whole  of  the  said  debt  of 
2651.  9s.  6d.,  and  after-[468]-wards  wrongfully  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  delivered  the  .said  writ,  so  indorsed,  to  the  said  sheriti', 
who  afterwards  under  the  same,  and  within  his  bailiu-ick,  took  the  plaintitl'  by  his 
body,  and  imprisoned  him  ;  and  the  plaintiff  was  imprisoned  and  detained  in  prison 
under  the  said  writ  to  satisfy  the  defendant  the  whole  of  the  said  sum  of  2651.  9s.  6d., 
for  a  long  space  of  time,  to  wit,  from  thence  until  his  discharge  thereinafter  mentioned  ; 
whereas,  at  the  several  times  of  the  said  suing  out,  indorsing,  delivering,  taking, 
imprisoning,  and  detaining  in  prison,  a  much  less  sum  than  the  said  sum  of  2651.  9s.  6d., 
to  wit,  the  sum  of  2441.  15s.  7d.  and  no  more  was  due  and  owing  from  the  plaintiff" 
upon  the  said  judgment,  and  the  plaintiff,  after  the  said  taking,  during  the  said 
detention,  and  long  before  his  discharge  thereinafter  mentioned,  was  able  and  willing 
and  offered  to  pay,  and  always  afterwards  during  the  said  detention  was  able  and 
willing  to  pay,  and  aftei-wards  was  discharged  from  imprisonment  under  the  said  ^^■l■it 
on,  and  sati.sfied  the  said  judgment  by,  payment  of  the  said  sum  of  2441.  15s.  7d.  and 
no  more  ;  and  the  plaintiff,  by  reason  of  the  premises,  was  necessarily  put  to  and 
incurred  divers  costs  and  expen.ses  in  and  about  his  maintenance  during  the  .said 
detention,  and  in  and  about  obtaining  his  discharge  as  aforesaid  :  and  the  plaintiff 
claimed  5001. 

The  defendant  demurred,  on  the  ground  that  the  declaration  did  not  shew  that 
the  plaintiff  sustained  any  damage  in  consequence  of  the  arrest.     Joinder. 
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Maiiisty,  in  support  of  the  deniiu rer  (a).  The  dc-[469]-flai;itioii  is  bad  in  substance. 
It  states  the  recovery  of  the  judgment  by  the  defendant  against  the  now  plaintiii',  and 
avers  that  the  defendant  afterwards  wrongfull}'  and  maliciously  (not  saying  without 
reasonable  or  probable  cause)  sued  out  a  ca.  sa  thereon.  It  then  goes  on  to  aver  that 
the  defendant  wrongfully  and  maliciously,  and  without  rea.sonable  or  probable  cause, 
indorsed  the  writ  with  directions  to  levy  the  whole  of  the  debt  for  which  tiie  judgment 
was  signed.  But  there  is  no  allegation  shewing  that  any  special  damage  resulted  to 
the  plaintiti'  from  that  act.  If  there  were,  then,  possibly,  according  to  the  authority 
of  Ckuirhill  V.  Siii(jtrs,  .'i  Ellis  <k  B.  929,  the  plaintiH'  might  ha\'e  had  a  good  cause  of 
action.  The  plaiiitifi',  however,  does  not  allege  that  he  was  at  the  time  able  to  pay 
the  smaller  sum,  but  merely  that,  after  the  taking,  and  during  his  detention,  he  was 
able  and  oH'ered  to  pay  the  sum  actually  due  upon  the  judgment.  [Cockburn,  C.  J. 
Surely,  from  the  moment  he  was  in  a  position  to  pay  the  amount  which  would  entitle 
him  to  be  discharged,  he  was  damaged  by  the  detention.]  It  is  not  suggested  that 
the  proper  sum  was  not  accepted  as  soon  as  tendered.  If  it  had  been  so  alleged,  the 
fact  might  have  been  traversed. 

I).  1).  Keane,  contra,  was  not  called  upon. 

Cur.  adv.  vult. 

Cockburn,  C.  J.,  now  delivered  the  judgment  of  the  court; — 

[470]  This  was  an  action  for  maliciously  and  without  reasonable  or  probable  cause 
causing  the  defendant  to  be  arrested  under  a  writ  of  execution  issued  upon  a  judg- 
ment olftained  by  the  defendant  against  the  plaintiff,  and  upon  which  the  defendant, 
;is  the  declaration  alleges,  maliciously  and  without  reasonable  or  probable  cause 
indorsed  a  direction  to  levy  the  whole  amount  recovered  by  the  judgment,  whereas,  a 
poi'tion  of  that  amount  had  been  previously  satisfied  :  and  the  declaration  proceeds  to 
allege,  as  damage  caused  by  the  arrest  for  the  greater  amount,  that  the  plaintiff  was, 
after  he  was  taken,  during  his  detention,  and  before  his  discharge,  able  and  willing 
and  oti'ered  to  pay,  and  always  afterwards  during  his  detention  was  willing  to  pay, 
and  was  finally  discharged  from  imprisonment  upon  paying,  and  discharged  the  judg- 
ment b\'  ])aying,  the  smaller  sum  ;  and  that  the  jilaintift',  by  reason  of  the  premises, 
was  necessarily  put  to  and  incuri'cd  divers  costs  and  e-xpenses  in  and  about  his  main- 
tenance during  the  said  detention,  and  in  and  about  obtaining  his  discharge  as  afore- 
said. To  this  declaration  the  defendant  demurred  ;  and  the  case  was  argued  on  his 
behalf  by  Mr.  Manisty,  who  admitted  the  authority  of  the  case  of  Churchill  v.  Su/gers, 
:i  KUis  ife  B.  929,  where  the  court  of  Queen's  Bench,  in  an  elaborate  judgment,  held 
an  action  to  be  maintainable  for  a  malicious  arrest  without  reasonable  or  probable 
cause  for  more  than  remained  due  upon  the  judgment,  as  in  the  present  case,  special 
damage  being  shewn  to  have  been  sustained  by  the  plaintif!"  in  consequence  of  such 
arrest.  He,  however,  insisted  that  such  damage  was  not  sutticiently  shewn  by  the 
declaration  in  the  present  case. 

We  aie,  however,  of  opinion  that  special  damage  is  sufficiently  alleged.  It  would 
not  ho  competent  for  the  plaintiff  at  the  trial  to  obtain  a  verdict  by  proving  merely 
that  he  was  arrested  and  kept  in  custody  for  a  greater  amount  than  was  due,  however 
iraproperlv  in  [471]  dorsud  ;  but  he  must  also  prove,  that,  iiy  reason  of  the  arrest  and 
detention  for  the  larger  sum,  his  imprisonment  was  prolonged,  or  the  expense  of 
obtaining  his  discharge  increased. 

Judgment  must,  therefore,  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  The  points  marked  foi'  argument  on  the  part  of  the  defendant  were,  — 

"  1.  That  the  act  complained  of,  viz.  causing  the  plaintiff  to  be  arrested  on  a  writ 
of  ca.  sa.  indorsed  for  too  much,  was  not  necessarily  anfl  per  se  injurious  to  the  plaintiff, 
and  no  giound  of  action,  without  special  damage. 

"  2.  That  the  declaration  states  no  s])eci.d  damage :  it  appears  thereby  that  the 
))laintilf  paid  no  more  than  the  amoinit  really  <lue  ;  and  it  does  not  appear  that  his 
imprisonment  was  prolonged  oi'  expenses  incurred  by  him  increased  by  the  excessive 
claim. 

"  3.  That  it  is  not  alleged  that  the  writ  Wiis  issued  wiihciut  i)r()l)able  ciuso  ;  .ind  it 
is  tf)  be  iiifericil  that  the  defendant  liad  piol)able  cause  for  issuing  it  for  tiio  full 
amount  of  the  judgment." 
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Quffire,  whether  an  award  made  upon  a  referenco  under  the  3rd  section  of  the  Common 
Law  Procedure  Act,  1854,  is  enforceable  by  attachment  or  order  under  the  1  &  2 
Vict.  c.  110,  s.  18? 

The  matters  in  dispute  between  the  parties  in  this  cause  were  by  a  judge's  order, 
under  the  3rd  section  of  the  Common  Law  Procedure  Act,  1854,  referred  to  the 
arbitration  of  a  county-court  judge,  who  made  an  award  in  favour  of  the  plaintiff". 

Streeten  moved  to  make  the  order  a  rule  of  court.  The  3rd  section  of  the  17  &  18 
Vict.  c.  125,  enacts,  that,  "if  it  be  made  to  appear,  at  anytime  after  the  issuing  of  the 
writ,  to  the  satisfaction  of  the  court  or  a  judge,  upon  the  application  of  either  paity, 
that  the  matter  in  dispute  consists  wholly  or  in  part  of  matters  of  mere  account,  which 
cannot  conveniently  be  tried  in  the  ordinary  way,  it  shall  be  lawful  for  such  court  or 
judge,  upon  such  application,  if  they  or  he  think  tit,  to  decide  such  matter  in  a 
summary  way,  or  to  order  that  such  matter,  either  wholly  or  in  part,  be  refei'red  to 
an  arliitrator  appointed  l)y  the  parties,  or  to  an  officer  of  the  court,  or,  in  country 
causes,  to  the  judge  of  any  county-court,  upon  such  terms  as  to  costs  and  otherwise 
as  such  court  or  judge  shall  think  reasonable  ;  and  the  decision  or  order  of  such  court 
or  judge,  or  the  award  [472]  or  certificate  of  such  referee,  shall  be  enforceable  by  the 
same  process  as  the  finding  of  a  jury  upon  the  matter  referred."  [Cresswell,  J.  A 
verdict  cannot  be  enforced  by  attachment.  Cockburn,  C.  J.  The  language  of  the 
section  is  verj'  precise.]  No  doubt  the  plaintiff'  may  sign  judgment :  but  the  question 
is  whether  he  may  not  also  take  the  course  pointed  out  by  the  1  &  2  Viet.  c.  110,  s.  18. 

Cresswell,  J.  There  can  be  no  objection  to  your  taking  the  first  step,  by  making 
the  ordei-  a  rule  of  court.  But  you  must  not  assume  that  you  receive  any  encourage- 
ment from  the  court  as  to  the  second. 

WiLLES,  J.  Before  you  draw  up  yoin-  rule,  you  had  better  look  at  the  case  of 
Kendil  V.  Meirett,  18  C.  B.  173. 

Rule  absolute  (a). 


[477]    The  Vestky  of  the  Parish  of  St.  Pancras  v.  Batterbury. 

June  2nd,  1857. 

[S.  C.  26  L.  J.  C.  P.  243;  3  Jur.  N.  S.  1106.  Distinguished,  Neiv  Hirer  Conipani/  v. 
Mather,  1875,  L.  R.  10  C.  P.  450.  Explained,  Crystal  Palace  Gas  Coiiqiani/  v.  Idris, 
1900,  82  L.  T.  201.     Referred  to,  Horner  v.  Franklin,  [1905]  1  K.  B.  483.] 

Where  a  pecuniary  obligation  is  created  by  a  statute,  and  a  remedy  expressl}'  given 
for  enforcing  it,  that  remedy  must  be  adopted. — An  action  in  a  superior  court  will 
not  lie  against  the  owner  or  occupier  of  a  house,  for  the  recovery  of  his  proportion 
of  the  expenses  of  paving  a  street,  under  the  Metropolis  Local  Management  Act, 
18  &  19  Vict.  c.  120  ;  but  recourse  must  be  had  to  the  remedy  pointed  out  by  the 
225th  section  of  the  act,  viz.  by  a  proceeding  before  two  justices. 

The  declaration  stated,  that  the  first  election  of  vestry-men  and  auditors  of  accounts 
of  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  under  the  act  of  the  session 
of  parliament  holden  in  the  18th  and  19th  years  of  the  reign  of  (^Uieen  Victori.a, 
intituled,  "  An  act  for  the  better  local  management  of  the  metropolis,"  took  place,  to 
wit,  on  the  15th  of  November,  1855,  according  to  the  provisions  of  the  said  act,  and 
the  full  number  of  elective  vestrymen  to  be  elected  at  such  election  according  to  the 
provisions  of  the  said  act  were  then  elected,  and  all  things  necessary  to  be  done  and 

(a)  The  7th  section  enacts  that  "the  proceedings  upon  any  such  arbitration  as 
aforesaid  shall,  except  otherwise  directed  thereby  or  by  the  submission  or  document 
authorizing  the  reference,  be  conducted  in  like  manner,  and  subject  to  the  same  rules 
and  enactments,  as  to  the  power  of  the  arbitrator  and  of  the  court,  the  attendance  of 
witnesses,  the  production  of  documents,  enforcing  or  setting  aside  the  award,  and 
otherwise,  as  upon  a  reference  made  by  consent  under  a  rule  of  court  or  judge's 
order." 
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performed  for  the  due  election  of  such  full  numlier  aeeoiding  to  the  provisions  of  the 
said  act  then  took  place  and  were  performed  ;  and  that  afterwards,  after  the  com- 
mencing and  coming  into  operation  of  the  said  act,  a  certain  street  in  the  said  paiish, 
called  the  F'l-ince  of  Wales's  Koad,  Haverstock  Hill,  one  jiart  of  which  is  called  or 
known  as  I'rince's  Terrace,  Prince  of  Wales's  Koad,  and  anotiier  part  of  which  is  called 
Roxliurgh  Terrace,  Prince  of  Wales's  Koad,  was  a  new  street  laid  out  or  made,  not 
paved  to  the  satisfaction  of  the  jjlaintiflTs,  and  the  owners  of  the  houses  foiming  the 
greater  part  of  the  said  street  were  then  desirous  of  having  the  same  paved  either 
throughout  the  whole  breadtli  of  the  carriage-way  and  footpaths  thereof,  or  some  part 
of  such  breadth,  and  the  plaintiffs  deemed  it  necessary  or  expedient  that  the  same 
should  be  paved  in  manner  following,  that  is  to  say,  that  the  road  should  be  made  of 
twelve  inches  of  hard  core  or  burnt  ballast,  foui'  inches  of  pit  ballast,  and  four  inches 
of  flints  ;  that  the  channels  should  be  paved  with  granite  not  less  than  [478]  eighteen 
inches  wide  and  seven  inches  deep  ;  that  the  footways  should  be  paved  with  2h  inch 
York  stone,  and  be  kerbed  with  granite  kerb  twelve  inches  by  eight  inches,  upon  hard 
foundation  ;  and  that  the  amount  of  the  estimated  expenses  of  providing  and  laying 
such  pavement  was  determined  by  the  surveyor  for  the  time  being  of  the  plaintifl's; 
and  that  the  defendant  then  was  and  is  the  owner  of  some  of  the  houses  forming  the 
said  street,  that  is  to  say,  of  the  houses  known  as  and  numbered  Nos.  1,  2,  3,  4,  7, 
and    11,  Prince's  Terrace,  Prince  of    Wales's  Road,  and   the  house  known  as  and 
numliered  3  in  Koxl)urgh  Terrace  aforesaid  ;  and  that  other  persons  were  and  are 
owners  respectively  of  the  other  houses  forming  the  said  street ;  and  that,  by  virtue 
of  the  said  act,  the  defendant  and  the  said  other  owners  were  or  might  be  directed 
by  the  plaintifi's  to  join  in  paying  the  sum  of  money  determined  by  the  said  surveyor 
to  be  the  amount  of  the  estimated  expenses  of  providing  and  laying  such  pavement; 
and  that  the  plaintitt's  considered  it  just  and  reasonable  to  apportion  and  did  apportion 
the  sum  of  money  oi'  expenses  so  to  be  paid  between  the  defendant  and  the  said  other 
owners  in  manner  following,  that  is  to  say,  that  the  sum  to  be  paid  l)y  each  owner  of 
the  said  houses  should  be  the  amount  of  the  actual  cost  of  providing  and  laying  so 
much  of  such  pavement  as  might  be  in  front  of  his  said  house  or  houses  up  to  the 
middle  of  the  carriage-way  so  in  front  of  the  same  inclusively,  together  with  a  sum 
bearing  such  a  ratio  to  the  whole  cost  of  the  intersections  as  the  frontiige  of  his  pro- 
perty might  bear  to  the  whole  length  of  frontage ;  and  that  the  value  of  the  materials 
found  on  the  property  of  each  owne)'  should  be  allowed  in  payment  of  the  sum  to 
become  due  from  him  on  such  apportionment;  and  that,  by  such  apportionment  and 
allowance,  which  were  made  before  the  demand  thereinafter  mentioned,  the  sum  of 
171'Jl.  12s.  9d.  became  and  was  the  [479]  sum  due  to  the   plaintiffs,  and  the  sum  of 
701.  ISs.  2d.  became  and  was  the  sum  which  it  was  the  duty  of  the  defendant  as 
owner  of  the  .said  hou.ses  in  Prince's  Terrace,  and  the  sum  of  121.  16s.  lid.  became 
and  was  the  sum  wiiicli  it  was  the  duty  of  the  defendant  as  owner  of  the  .said  hou.se 
in  Koxbuigh  Terriiec,  to  pay  to  the  plaintill's  in  respect  of  the  said  estimated  expenses  ; 
and  that,  after  the  said  apportionment  and  deduction  had  been  made,  the  said  sums  of 
70l.  18s.  2il.  and  121.  His.  1  Id.  wcie  demandefl  of  the  defendant  by  the  plaintiffs  ;  and 
the  defendant,  by  reason  of  the  pi'emises,  and  b}'  force  of  the  .said  stiitute,  became 
indebted  to  the  plaintiffs  in  the  .said  sums  of  701.  18s.  2d.  and  121.  IGs.  lid.  ;  and  that 
all  things  had  happened  and  by  the  plaintiffs  Ijcen  ilone  to  entitle  the  plaintill's  to 
have  the  said  sums  of  701.  18s.  2d.  and  121.  16s.  lid.  paid  to  them  by  the  defendant, 
and  to  maintain  this  action  ;  yet  that  the  defendant  had  not  p.iid  the  s.iid  sums  of 
701.    IHs.    2d.   and    121.    16s.    1  Ifl.,  or   either  of   them:    and   the    plaintitls    claimed 
831.  I.5.S.  Id, 

The  defendant  pleaded,  that  the  .said  street  was  not  a  new  street  laid  out  oi-  made 
as  alleged.  He  also  demuired,  the  ground  of  demurrer  stated  in  the  margin  being, 
"that  the  action  is  for'expenses  by  statute  1 8  iV  IIJ  Vict.  c.  120,  diiccted  to  be  i)aid, 
and  that  a  special  remedy  for  enforcing  ])ayment  thereof  is  providetl  by  s.  225  of  the 
said  act,  and  therefore  an  action  docs  not  lie  for  them." 

The  plaintill's  joined  in  deiiunrer. 

liUsh  (with  whom  was  Shee,  Sei'jt.)  in  support  of  the  demurrer.  The  di'daration 
in  this  case  is  founded  upon  the  10.5th  section  of  the  Metropolis  Local  Management 
Act,  18  iti  19  Viet.  e.  120,  which  enacts,  that,  "in  case  the  owners  of  the  hou.ses  form- 
ing the  greater  part  of  any  now  street  laid  out  or  nuulo,  or  hereafter  to  be  laid  out  or 
made,  which  is  not  paved  to  the  satisfaction  of  the  vestry  or  district  board  of  tho 
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parish  or  district  in  which  [480]  such  street  is  situate,  be  desirous  of  having  the  same 
paved,  as  hereinafter  meutioued,  or  if  such  vestry  or  board  deem  it  necessary  or 
expedient  that  the  same  should  be  so  paved,  then  and  in  either  of  such  cases  such 
vestry  or  board  shall  well  and  sufficiently  pave  the  .same,  either  throughout  the  whole 
breadth  of  the  carriage-way  and  foot-paths  thereof,  or  any  pait  of  such  breadth,  and 
from  time  to  time  keep  such  pavement  in  good  and  sufficient  repair  ;  and  the  owners 
of  the  houses  fortning  such  street,  shall,  on  demand,  pay  to  such  vestry  or  board  the 
amount  of  the  estimated  expenses  of  providing  and  laying  such  pavement  (such 
amount  to  be  determined  by  the  surveyor  for  the  time  being  of  the  vestry  or  board) ; 
and,  in  case  such  estimated  expen.ses  exceed  the  actual  expenses  of  such  paving,  then 
the  difference  between  such  estimated  expenses  and  such  actual  expenses  shall  be 
repaid  by  the  said  vestry  or  board  to  the  owners  of  houses  by  whom  the  said  sum  of 
money  has  been  paid ;  and,  in  case  the  said  estimated  expenses  be  less  than  the  actual 
expenses  of  such  paving,  then  the  owners  of  the  said  houses  shall,  on  demand,  pay  to 
the  said  vestry  or  board  such  further  sum  of  money  as,  together  with  the  sum  already 
paid,  amounts  to  such  actual  expenses."  The  217th  section  enacts  that  "it  shall  be 
lawful  for  any  vestry  or  disti'ict  board  to  require  the  payment  of  any  costs  or  expenses 
which  the  owners  of  any  premises  may  be  liable  to  pay  under  this  act,  from  an^' 
person  who  then  or  at  any  time  thereafter  occupies  such  premises ;  and  the  owner 
shall  allow  every  such  occupier  to  deduct  all  sums  of  money  which  he  so  pays,  or 
which  are  levied  by  distress,  out  of  the  rent  from  time  to  time  becoming  due  in 
respect  of  the  said  premises,  as  if  the  same  had  been  actually  paid  to  such  owner  as 
part  of  such  rent."  And  s.  22.5  provides  the  mode  of  enforcing  this  obligation.  It 
enacts,  that,  "  in  every  ca.se  where  the  amount  of  any  damage,  costs,  or  expenses  is 
by  this  act  directed  to  he  [481]  ascertained  or  recovered  in  a  summary  manner,  or 
the  amount  of  any  damage,  costs,  or  expenses  is  by  this  act  directed  to  be  paid,  and 
the  method  of  ascertaining  the  amount  or  enforcing  the  payment  thereof  is  not 
provided  for,  such  amount  shall,  in  case  of  dispute,  be  ascertained  and  determined  by, 
and  shall  be  recovered  before,  two  justices."  The  question  is,  whether,  in  addition  to 
that  remedy,  the  occupier  is  also  liable  to  an  action.  The  inconvenience  which  would 
result  from  such  a  construction  shews  that  this  never  could  have  been  intended  :  if  an 
action  will  lie,  it  might  be  brought  at  any  time  within  six  years,  and  long  after  the 
party  had  ceased  to  occupy  ;  whereas,  the  proceeding  before  tbe  justices  is  limited  to 
six  months:  11  &  12  Vict.  c.  43,  s.  11.  This  question  was  raised  in  the  court  of 
Queen's  Bench,  in  the  last  term,  in  a  case  of  'The  I'cstry  of  St.  Pancras  v.  Morgan,  upon 
the  local  acts  of  this  parish,  and  the  court  there  held  that  an  action  would  not  lie. 

Atherton  (with  whom  was  D.  I).  Keane),  contra  (a).  [482]  That  a  duty  is  created 
by  the  105th  section  of  the  18  &  19  Vict.  c.  120,  cannot  be  doubted;  and  it  has 
repeatedly  been  decided,  that,  wherever  a  statute  imposes  a  duty  upon  a  party  to 
pay  a  sum  of  money,  a  debt  is  created  which  is  recoverable  by  an  action  at  law.  The 
32  G.  3,  c.  74,  s.  8,  imposes  certain  rates  and  duties  "  to  be  paid  by  the  master  or 

(a)  The  points  which  were  marked  for  argument  on  the  part  of  the  plaintiffs  were 
as  follows  : — 

"  1.  That  the  225th  and  226th  sections  of  the  18  &  19  Vict.  c.  120,  do  not  apply 
to  estimated  expenses. 

"2.  That  the  18  &  19  Vict.  c.  120,  does  not  provide  any  remedy  for  estimated 
expenses. 

"  3.  That  the  18  &  19  Vict.  c.  120,  does  not  repeal  the  57  G.  3,  c.  29,  and  therefore 
that  the  vestries  acting  in  the  exercise  of  paving  powers  under  the  former  act,  may 
act  under  or  upon  all  or  any  of  the  provisions,  clauses,  powers,  and  authorities 
contained  in  it. 

"  4.  That  the  moneys  sued  for  may  also  be  recovered  in  this  action  by  the  plaintiff's 
under  the  38th,  120th,  and  137th  sections  of  the  57  G.  3,  c.  29,  the  powers,  &c.  of 
the  commissioners  acting  under  it  being  transferred  to  the  plaintiffs  : 

"5.  That  the  effect  of  the  57  G.  3  is,  to  enable  the  commissioners  and  vestry  to 
recover  moneys  due  to  them,  by  the  process  which  may  in  a  given  case  seem  to  them 
the  more  expedient;  that  the  105th  section  of  the  18  &  19  Vict.  c.  120,  creates  a 
duty  or  obligation  to  pay  money,  and  that  therefore  an  action  will  lie  for  its  recovery  ; 
and  that  the  power  of  distress  given  by  the  225th  section  is  merely  a  cumulative 
remedy." 
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owner.s  "  for  every  ship  or  vessel  of  a  certain  burthen  passing  from,  to,  or  liy  Rams- 
gate  :  s.  14  declares  that  "no  coasting  vessel  or  fi.sherman  shall  pay  the  duty  charged 
by  that  act  oftener  than  once  in  any  j'ear:"  s.  15  impowers  the  collectors  to  distrain 
every  ship  and  all  the  tackle,  &c.  for  non-payment  of  the  duties  :  by  s.  16,  it  was 
enacted,  that,  if  any  master  or  owner  of  any  ship  or  vessel  should  elude  or  avoid,  or 
attempt  to  elude  or  avoid,  payment  of  the  duties,  he  should  stand  charged  and  be 
liable  to  the  payment  of  the  same,  and  that  the  same  should  be  levied  and  recovered 
fi'om  such  master  or  owner  by  the  same  method  l\v  which  fines  and  penalties  imposed 
by  the  act  were  levied  and  recovered  ;  and  by  s.  72,  penalties  and  forfeitures  were  to 
be  levied  by  action  or  distress.  In  Slieplwril  v.  Hilln,  11  E.xch.  -5.5,  the  defendant,  who 
was  sued  for  duties  under  the  above  act,  was  the  owner  of  a  vessel  which  several  times 
in  the  year  sailed  to  Jersey,  and  brought  from  thence  oj'sters  which  the  defendant 
purchased  from  fishermen  there,  and  which  he  deposited  in  beds  at  Milton  :  and  it 
was  held,  that  an  action  would  lie  on  the  statute  for  the  recovery  of  the  duties,  and 
that  the  power  of  distress  was  merely  a  cumulative  remedy.  Parke,  B.,  there  says  : 
"  There  is  no  doubt,  that,  wherever  an  act  of  parliament  creates  a  duty  or  obligation 
to  pay  money,  an  action  will  lie  for  its  I'ecovery,  unless  the  act  contains  some  provision 
to  the  con-[483]-trary  {a).  It  is  true  that  this  statute  gives  a  power  of  distress,  but 
that  is  clearlv  a  cumulative  remedy."  [Willes,  J.  The  ground  of  the  decision  there 
was,  that  the  distress  was  not  a  perfect  remedy.]  The  question  here  is,  ^^■hether  the 
language  of  the  225th  section  of  the  18  &  19  Vict.  c.  120,  is  suftieient  to  preclude  an 
action.  It  is  submitted  that  that  section  does  not  confer  jurisdiction  at  all  upon  the 
justices  in  this  case.  The  words  ''  in  case  of  dispute  "  override  everything  that  follows 
in  that  part  of  the  section.  To  oust  the  jurisdiction  of  the  superior  courts,  the 
language  must  be  clear.  The  sum  made  payable  by  s.  105  is  not  properly  described 
in  s.  225  as  "expenses":  the  105th  section  relates  not  to  "expenses"  merely,  but 
"estimated  expenses."  [Cockburn,  C.  J.  They  become  ascertained  by  s.  225.]  If 
"  expenses  "  would  of  itself  include  expenses  to  be  incurred  as  well  as  already  incurred, 
the  provisions  contained  in  the  158th  and  170th  sections  would  have  been  unnecessary. 
It  cannot  be  said  that  the  constiuetion  here  contended  for  would  render  the  225th 
section  inoperative  ;  for,  there  would  still  i-emain  cases  to  which  it  would  apply, — the 
case  of  carelessly  or  accidentally  breaking  lamps,  &c., — s.  207.  [Willes,  J.,  referred 
to  Sletenn  v.  Jeacocke,  11  Q.  E.  731.  By  the  fSt.  Ives  Bay  Pilchard  Fishery  Act, 
4  &  5  Vict.  c.  Ivii.,  it  is  enacted  that  certain  stems  or  stations  shall  be  bounded  as 
there  defined,  and  that,  in  cases  of  interference  by  one  boat  with  another  under 
specified  circumstances,  the  fish  taken  by  the  party  interfering  shall  be  forfeited  to 
the  party  interfered  with,  and  the  interfering  part}'  shall  forfeit  501.  The  ])laintifl' 
declared  in  case,  setting  forth,  that,  after  the  statute  passed,  he  was  proceeding  to 
take  fish  in  his  proper  turn  and  station,  and  would  have  taken  them,  but  [484]  the 
defendant  prevented  him  from  so  doing,  by  unlawfullj'  and  wrongfully  throwing  a 
net ;  and  the  declaration  described  the  proceeding  so  as  to  bring  it  within  the  statutory 
prohibition.  On  motion  in  arrest  of  judgment,  it  was  held  that  the  declaration  shewed 
no  cause  of  action,  the  plaintift'  stating  no  interference  with  any  common  law  right, 
and  the  statute  having  onl}'  imposed  a  particular  penalty  for  the  act  done,  and  having 
therefore  given  no  general  right  of  action.]  It  is  not  sufficient  to  deprive  a  party 
of  his  common  law  right  to  have  recourse  to  a  court  of  law,  that  the  statute  has 
provided  another  remedy.  [Cockburn,  C.  J.  Here  you  have  the  new  duty  created 
by  the  statute  which  provides  the  remedy.]  In  Tliu  Emi  of  Shnftcshun/  v.  Hiissell,  1  B. 
&  C.  6(ifj,  .i  I).  &  \i.  81,  the  ;3.'5rd  sectioii  of  the  4;i  G.  3,  c.  99,  enacting,  that,  "  if  any 
question  or  dillcrcnce  shall  arise  ujjon  taking  any  distress  (for  assessed  taxes),  the 
same  shall  be  determined  by  the  commi.ssioners  of  taxes,"  it  was  held,  that,  as  the 
jurisdiction  of  the  superior  courts  was  not  expressly  taken  awaj',  an  action  at  common 
law  was  maintainable  for  a  wrongful  distress.  [Williams,  J.  The  question  is, 
whether  the  reraeily  is  cumulative  where  the  remedy  is  given  by  the  statute  which 
creates  the  debt  or  duty.]  A  railway  act, — 5  Vict.  sess.  2,  c.  Ixxx.,  s.  2(i4, — imposed 
a  penalty  on  the  company  for  the  interruption  of  any  road,  and,  in  the  case  of  a 
private  road,  made  the  jjcnalty  "  payable  to  the  owner  thereof ; "  the  same  act  (s.  357) 
enacted  that  any  penalty  im[)oseil  thereby,  the  recovery  of  which  was  not  otherwise 

J  a)  See  Aiumymmts,  6  Mod.  27  ;  The  Mayor  of  Swansea  v.  Hophiiis,  8  M.  <fe  W.  901 ; 
y  V.  Penny,  9  M.  &  W.  687. 
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provided  for,  might  be  recovered  by  summary  proceeding,  upon  complaint  before  two 
or  more  justices  :  and  it  was  held, — in  Collinson  v.  The  NewcaMh  and  Darlington  Railway 
Company,  1  Car.  &  K.  546, — that  this  did  not  bar  the  party  entitled  from  his  remedy 
by  action  at  law.  [Cresswell,  J.  The  words  in  s.  225  of  the  act  under  consideration 
are  "shall  be  recovered,"  not  "recoverable."]  So,  in  [485]  the  5  &  6  Vict  c.  Ixx.x., 
s.  357,  the  words  were  "maj'  be  recovered  by  summary  proceeding,"  &c. 

Lush,  in  reply.  There  are  many  cases  where  "  may  "  in  a  st<itute,  has  been  con- 
strued "  shall " ;  but  "  shall  "  has  never  been  held  to  give  an  option.  This  is  of  all 
others  a  case  in  which  it  is  least  likely  that  the  legislature  would  intend  to  give  a  cumu- 
lative remedy.  There  may  be  fifty  owners  assessed, — are  there  to  be  fifty  actions  to 
recover  the  estimated  expenses?  And,  should  the  estimate  be  too  large,  are  there 
to  be  fifty  actions  to  recover  Itack  the  excess  %  Again,  the  liability  is  imposed  upon 
every  occupier  at  the  time,  or  who  may  come  in  afterwards  :  it  clearly  could  not  have 
been  the  intention  of  the  legislature  to  let  in  such  a  flood  of  litigation.  In  Shepherd  v. 
Hills,  1 1  Exch.  55,  it  is  ditticult  to  see  how  any  question  could  have  arisen,  seeing  that 
the  very  same  section  (s.  72)  which  gave  the  power  to  distrain  also  gave  the  deputy 
master  a  right  to  bring  an  action.  A  public  local  act, — 1  Vict.  c.  xcvi., — for  making  a 
railway  in  Ireland,  provided  that,  if  any  proprietor  of  shares  should  refuse  to  pav  a 
call,  it  should  be  lawful  for  the  company  to  sue  for  it  in  any  of  the  Queen's  courts  of 
record  in  Dublin,  and  gave  a  general  form  of  declaration  :  and  it  was  held,  that,  the 
debt  and  the  remedy  being  created  by  the  statute,  the  company  were  bound  to  pursue 
the  remedy  pointed  out  by  it,  and  could  not  bring  an  action  for  a  call,  and  declare,  in 
the  general  form,  in  an  English  court :  The  Dundalk  JFcstern  Railway  Company  v. 
Tapster,  1  Q.  B.  667.  [Willes,  J.  I  think  that  case  has  been  somewhat  doubted.]  It 
is  not  necessary  to  rely  upon  it  here.  The  216th  section  throws  some  light  upon  the 
construction  of  the  225th,  if  any  were  wanted.  By  that  section  it  is  enacted,  that, 
in  all  cases  where  an}'  vestrj'  or  district  board  is  authorized  to  order  any  costs,  chai-ges, 
or  expenses  to  be  paid  by  private  parties,  it  [486]  shall  be  lawful  for  such  vestry  or 
district  board  to  order  and  accept  payment  of  such  costs,  charges,  and  expenses, 
together  with  interest  thereon  after  a  rate  not  exceeding  51.  for  the  hundred  by  the 
year,  by  in.stalments,  within  such  period,  not  exceeding  tweuty  years  in  each  case,  as 
they  may  determine,  the  amount  thereof  to  be  recoverable  in  the  same  manner  as 
other  expenses  are  to  be  recovered  under  this  act."  It  is  said  that  the  sum  sought 
to  be  recovered  in  this  action  is  not  "  expenses,"  within  the  meaning  of  the  225th 
section  :  but  the  language  of  the  clause  is  as  large  as  possible. 

COCKBURN,  C.  J.  I  am  of  opinion,  that,  under  the  circumstances  here  stilted,  no 
action  will  lie,  but  that  the  proper  remedy  for  the  recovery  of  the  expenses  in  question 
is,  by  the  mode  pointed  out  in  the  225th  section  of  the  statute.  Where  an  act  of 
parliament  creates  a  duty  or  obligation,  and  gi^e.s  a  remedy  for  a  breach  of  it  by 
a  peculiar  proceeding,  a  question  arises  whether  the  remedy  so  provided  is  the  only 
one  to  be  had  recoui-se  to,  or  whether  it  is  cumulative.  But  here  the  language  of  the 
225th  section  of  the  statute  is  very  peremptory  :  it  enacts,  that,  in  every  case  whei'e 
the  amount  of  any  damage,  costs,  or  expenses  is  by  this  act  directed  to  be  paid,  and 
the  method  of  asceitaining  the  amount  or  enforcing  the  payment  thereof  is  not  pro- 
vided for,  the  amount  shall,  in  case  of  dispute,  be  ascertained  and  determined  by,  and 
shall  be  recovered  before,  two  justices."  The  words  are  "  shall  be  recovered."  The 
act  having  created  the  pecuniary  obligation,  points  out  in  the  most  positive  and  per- 
emptory language  the  mode  in  which  it  shall  be  enforced.  I  think  it  is  clear  that  the 
legislature  intended  that  the  summary  proceedings  thus  pointed  out  should  be  the 
only  one.  And  one  can  readily  understand  why  this  should  be  so.  It  may  be  that 
thei'e  are  a  hundred  houses  the  owners  or  occupiers  of  which  are  [487]  eallecl  upon  to 
contribute  to  the  expenses  of  paving  a  street,  and  there  might  be  numerous  disputes 
among  the  individuals  interested.  No  legal  question  of  any  nicety  or  difficulty,  could 
well  arise  to  call  for  the  intervention  of  a  court  and  jury  :  the  only  disputes  which 
could  arise,  would  be  as  to  the  amount  to  be  contributed  liy  each.  1  cannot  conceive 
a  tribunal  better  qualified  to  deal  with  such  matters  than  the  one  chosen  by  the  legis- 
lature. I  think  we  shall  best  give  efl'ect  to  the  intention  of  the  act  by  holding  that 
the  expenses  in  question  are  not  recoverable  by  action. 

Cresswell,  J.  I  also  am  of  opinion  that  the  pecuniary  obligation  and  the  mode 
of  enforcing  it  are  indissolubly  united  by  the  statute,  and  cannot  be  severed. 

WiLLiAJiS,  J.     I  am  of  the  .same  opinion,  and  for  the  same  reasons.     This  lielougs 
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to  that  class  of  cases  where  the  act  at  oiico  imposes  the  duty  and  directs  the  remedy. 
The  case  of  Shephen!  v.  Ililh,  11  Exch.  55,  at  first  sij,'lit  seems  to  be  at  variance :  but, 
in  that  case,  the  remedy  did  not  cover  the  whole  right. 

WiLLES,  J.,  concurred. 

Judgment  for  the  defendant. 

[488]     ^\'lCKKNs  V.  George  Steel  and  Alexander  Steel.     May  22nd,  1857. 

The  37tli  section  of  the  Common  Law  Procedure  Act,  1852,  which  enables  the  court 
or  a  judge,  in  the  case  of  the  nn'sjoinder  of  a  defendant  in  an  action  on  contract,  to 
amend  such  misjoinder  "as  a  variance  at  the  trial,"  docs  not  apply  to  a  case  where 
the  part}'  whose  name  is  sought  to  be  expunged  has  been  joined,  not  by  mistake  or 
inadvertence,  l)ut  designedly  for  the  purpose  of  seeking  to  fix  him  with  iial)ility  : 
and  an  application  to  amend  under  that  section  cannot  be  entertained  after  the 
verdict  has  been  returned. — The  222nd  section  does  not  apply  to  the  case  of  a 
misjoinder  of  parties. 

This  was  an  action  for  work  and  labour,  &c.  as  an  attorney  in  the  conduct  of  a  suit 
upon  the  alleged  retainer  of  both  defendants,  against  the  South  Eastern  Railway 
Company,  in  which  the  plaintift's  were  nonsuited  :  see  16  C.  B.  550. 

The  cause  Wiis  tried  before  Cresswell,  .J.,  at  the  sittings  after  last  Michaelmas 
Term.  The  evidence  shewed  a  retainer  by  the  defendant  Alexander  only,  and  the 
jury  found  that  (ieorge, — who  was  a  man  of  substance,  and  who  had  been  held  to 
bail  by  the  piaintitl'  when  about  to  proceed  to  Australia, — had  been  improperly  made 
a  party  to  the  action  against  the  railway  company,  and  accordingly  returned  a  verdict 
for  him  and  against  Alexander  only  ;  whereupon  the  learned  judge  said  that  that  was 
in  point  of  law  a  verdict  for  both  defendants,  and  he  directed  it  to  be  so  entered. 

Before  the  entry  of  the  verdict,  howevei-,  the  plaintiff's  counsel  asked  the  learned 
judge  to  amend  the  record  b\'  striking  out  the  name  of  George  Steel.  The  learned 
judge  thought  he  had  no  power  to  do  so,  but  he  reserved  leave  to  the  plaintifV  to  move 
to  enter  the  vei'dict  against  Alexander  Steel,  if  the  court  should  be  of  opinion  that  the 
amendment  ought  to  have  been  allowed. 

Hawkins,  accordingly,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the 
defendants  to  shew  cause  why  the  record  and  all  other  necessary  proceedings  in  this 
cause  should  not  be  amended  by  striking  out  the  name  of  George  Steel  as  a  defendant, 
and  why  the  verdict  found  for  the  defendants  should  not  be  set  aside,  and  instead 
thereof  a  verdict  entered  for  the  ])laintili'ag.iinst  [489]  tlic  defendant  Alexander  Steel 
for  l.'i'Jl.  19s.  lOd.  ;  or  why  there  should  not  l)e  a  new  trial,  on  the  ground  that  the 
defendant  Alexandei'  Steel  was  liable,  and  to  cnalilo  the  plaintiff  to  amend  the  record 
and  other  necessary  proceedings  as  aforesaid,  l)y  which  the  plaintiff  might  reco\er 
against  him  ;  and  why  the  said  lecord  .md  othei-  proceedings  should  not  be  amended 
accordingly. 

W.  G.  Ilarri.son  now  shewed  cause.  The  learned  judge  had  no  power  to  make  the 
amendment  proposed,  or  to  reserve  the  [joint.  The  amendment  could  only  have  been 
made  under  the  .'^Tth  or  the  222nd  section  of  the  Common  Law  Procedure  Act,  1852, 
15  &  16  Vict.  c.  76.  The  latter  section  is  clearly  inap])licable  here;  for,  there  is  no 
"defect  or  erior "  in  the  pro(*eding,  nor  was  the  amendmcTit  "necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  ipicstion  in  controversy  between 
the  parties."  And,  in  Mohson  v.  J)oi/b;  .'i  Ellis  &  B.  ;{'.)6,  it  was  distinctly  helil,  that, 
whcie,  in  an  action  of  contract,  one  of  .several  defendants  ajipears  at  the  trial  not  to 
be  liabl(!,  tlu;  proper  course  for  the  plaintid,  under  the  Common  Law  Procedure  Act, 
1852,  is  to  apply  at  the  trial  for  an  aniemlmcnt  under  s.  .'!7,  and  that  the  misjoinder 
is  not  such  a  defect  or  erior  as  ('an  be  amended  after  the  trial  by  the  court  in  bane, 
under  s.  222.  The  .'57th  section  enacts  that  "  it  shall  and  may  l)e  lawful  for  the  court 
or  a  judge,  in  the  case  of  the  joinder  of  too  many  defendants  in  any  action  on  con- 
tract, at  any  time  liefore  tiie  trial  of  such  cause,  to  order  that  the  name  or  names  of 
one  or  more  of  such  defendants  bo  struck  out,  if  it  shall  appear  to  such  court  or  judge 
that  injustice  will  not  1)0  done  bj^  such  amendment ;  and  the  amendment  shall  be 
m.ade  u])on  such  terms  as  the  cf)urt  or  judge  b}'  whom  sucii  amendment  is  made  shall 
think  proper  ;  and,  in  case  it  shall  appear  at  the  trial  of  any  .ictioii  on  contract  that 
thcie  has  [490]  been  a  misjoinder  of  defendanis,  such  misjoinder  may  be  amoniied  as 
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a  variance,  at  the  trial,  in  like  manner  as  the  misjoinder  of  plaintiffs  has  been  herein- 
before (s.  35)  directed  to  be  amended,  and  upon  such  terms  as  the  court,  or  judge,  or 
other  presiding  officer  by  whom  such  amendment  is  made,  shall  think  proper."  Under 
the  former  statute,  3  &  4  W.  4,  c.  42,  s.  23,  no  amendment  could  be  made  except 
during  the  trial  and  before  verdict  :  Brashier  v.  Jackson,  6  M.  &  W.  549  (ay.  The 
policy  of  the  statutes  was,  to  leave  the  whole  matter  to  be  disposed  of  by  the  judge 
on  the  spot,  seeing  that  he  would  be  best  able  to  judge  of  the  propriety  of  allowing  or 
withholding  the  amendment.  Where  the  judge  refuses  to  allow  an  amendment,  the 
court  clearly  will  not  inteiiere  (b).  [Cockburn,  C.  J.  The  course  here  adopted  is  the 
more  convenient  one.  It  is  in  effect  the  same  as  if  the  learned  judge  allows  the  amend- 
ment at  the  trial,  leaving  the  other  side  to  move.]  At  all  events,  the  amendment  here 
sought  could  not  be  granted  after  verdict.  The  judge  had  no  power  to  divest  the 
defendants  of  the  right  which  the  verdict  had  given  them.  The  plaintiff  took  his 
chance  with  the  jui'y  ;  and,  having  lost  the  verdict  as  against  both  defendants,  can- 
not be  pei'mitted  afterwards  to  insist  upon  the  separate  liability  of  one  of  them. 
[Cockburn,  C.  J.  The  "trial  "  is,  from  the  swearing  of  the  jur}'  to  the  finding  of  the 
verdict.     The  amendment  hei'e  was  not  asked  for  until  the  trial  was  over.] 

Hawkins,  in  support  of  the  rule.  The  application  was  early  enough  if  made 
before  the  verdict  was  recorded.  The  statute  22  &  23  Car.  2,  c.  9,  s.  136,  enacted, 
that,  "  in  all  actions  of  trespass,  assault  and  battery,  and  other  personal  actions,  wherein 
the  judge  at  the  trial  of  the  [491]  cause  should  not  find  and  certify  under  his  hand 
upon  the  back  of  the  record  that  an  assault  and  battery  was  sufficiently^  pro^■ed  by  the 
plaintiff  against  the  defendant,  or  that  the  freehold  or  title  of  the  land  mentioned  in 
the  plaintiffs  declaration  was  chiefly  in  question,  the  plaintiff"  in  such  action,  in  case 
the  jury  should  find  the  damages  to  be  undei'  the  value  of  -lOs.,  should  not  recover  or 
obtain  more  costs  of  suit  than  the  damages  so  found  should  amount  unto,"  itc.  Under 
that  statute,  the  certificate  must  of  necessit}^  be  given  after  the  trial  is  over.  The 
same  words  in  the  37th  section  of  the  Common  Law  Procedure  Act,  1852,  must 
receive  the  same  interpretation.  [Cresswell,  J.  If  I  had  made  the  amendment  as 
prayed,  what  would  have  happened  ne.\t?]  The  verdict  would  have  been  recorded 
against  Alexander  Steel.  [Cresswell,  J.  The  jury  had  found  no  verdict  against 
Alexander.]  Before  the  application  for  the  amendment,  there  had  been  no  perfect 
finding.  [Cresswell,  J.  The  jury  had  found  that  which  I  told  them  amounted  to  a 
verdict  for  both  defendants.]  Substantial  justice  will  be  done  by  the  amendment 
pra3'ed.  [Cresswell,  J.  The  allowance  of  the  amendment  would  have  worked 
injustice.  The  defendant  Alexander  had  nothing  :  George  was  a  man  of  some  sub- 
stance, and,  as  he  was  about  to  sail  for  Australia,  the  plaintiff'  caused  him  to  be 
arrested  ;  and  now  the  plaintiff  wants  to  relieve  himself  from  the  consequences  of  his 
hasty  proceeding.]  The  plaintiff"  failed  to  obtain  a  verdict  against  George  merely 
because  he  was  not  in  a  condition  to  pro\-e  a  joint  retainer  bj'  the  two.  [Cockburn,  C.  J. 
I  do  not  think  this  is  a  case  for  an  amendment.  Throughout  the  trial,  the  plaintiff 
persisted  in  his  attempt  to  obtain  a  \erdict  against  both  defendants  ;  and  it  was  only 
when  he  failed  in  that  attempt  that  he  sought  to  shift  his  ground.  In  Hohsan  v.  Doyle, 
there  was  no  application  to  amend  at  the  trial.  \n  Johnson  w.  Gosktt,  18  C.  B.  728,  A. 
sued  [492]  B.,  C.,  D.,  E.,  F.,  G.,  and  H.,  in  an  action  of  contract ;  H.  suffered  judg- 
ment by  default ;  and  the  evidence  failed  as  against  F.  and  G.  :  and  it  was  held  that 
it  was  competent  to  the  judge  at  nisi  prius  to  amend  the  record,  under  s.  37  of  the 
Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76,  b^'  striking  out  the  names  of 
F.  and  G.,  and  a  proper  case  for  the  exercise  of  his  discretion.  [Cockburn,  C.  J.  The 
37th  section  makes  the  misjoinder  amendable  as  a  variance  at  the  trial.  Who  ever 
heard  of  an  amendment  of  a  variance  after  verdict  ?  Have  you  any  authority  for  it?] 
There  is  no  case  precisely  in  point :  but  it  is  submitted  that  the  proposed  amendment 
was  warranted  by  the  statute,  and  in  truth  is  no  more  than  was  done  in  Jolimon  v. 
OosUtt.  [Cockburn,  C.  J.  There,  the  amendment  was  asked  at  the  proper  time  ;  and, 
though  the  report  in  18  C.  B.  728,  does  not  in  terms  state  so,  the  question  of  amend- 
ment must  have  been  reserved  for  the  court  (a)'-.  Here,  the  case  went  to  the  jury 
upon  the  very  issue  the  parties  went  down  to  try,  \\z.  whether  there  was  a  joint 

(o)i  And  see  Doe  d.  Bennett  v.  Long,  9  Car.  &  P.  773. 

(5)  See  Jenkins  v.  PhilUps,  9  Car.  &  P.  766  ;  Lncas  v.  Beale,  10  C.  B.  730. 

(of  The  report  in  25  Law  Journ.,  C.  P.  274,  does  contain  such  a  statement. 
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retainci-  by  the  two  (lefeiid;uits.]  At  all  events,  assuming  that  the  application  for  the 
amendment  was  too  late,  the  court  will  permit  the  rule  to  he  ma<ie  absolute  in  the 
other  alternative,  iu  order  that  substantial  justice  may  be  done  between  the  parties. 

C'0C'K]!i'HN,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  I  think 
the  222nd  section  of  the  Common  Law  Procedure  Act,  18.32,  has  no  application  what- 
ever to  this  case,  and  that  the  whole  question  turns  upon  the  37th  section,  which 
enacts,  that,  "  in  case  it  shall  ap])ear  at  the  trial  of  any  action  on  contract  that  there 
has  been  a  nn'sjoinder  of  defendants,  such  [493]  misjoinder  ma}'  be  amended  (by 
striking  out  the  name  or  names  of  one  or  more  of  such  defendants)  as  a  variance  at 
the  trial,  in  like  manner  as  the  misjoinder  of  plaintifl's  has  been  hereinbefore  (in  s.  35) 
directed  to  be  amended,  and  upon  such  terms  as  the  court,  or  judge,  or  other  presiding 
officer  by  whom  such  amendment  is  made,  shall  think  proper."  This  the  judge  is 
to  do,  "if  it  shall  appeal-  to  him  that  injustice  will  not  be  done  by  such  amendment." 
This  section  evidently  is  designed  to  meet  the  case  of  a  defendant  who  has  been 
erroneously  joined  ;  and  such  erroneous  misjoinder  is  put  upon  the  footing  of  a 
variance :  but  I  think  it  clearly  was  not  intended  to  apply  to  a  case  where  a  party 
has  been  joined  as  a  defendant,  not  by  mistake,  but  intentionally  and  with  the 
deliberate  purpose  of  tiying  to  ti.x;  him  with  lialjility, — as  was  done  here.  Down  to 
the  very  last  moment,  the  plaintiffs  counsel  insisted  that  George  was  properly  made 
a  defendant;  and,  the  jury  having,  by  their  verdict,  negatived  his  liability,  he  then 
sought  to  have  his  name  expunged  from  the  record.  I  am  clearly  of  opinion  that  the 
37th  section  was  never  intended  to  apply  to  a  case  where  the  question  of  the  party's 
liability  has  been  left  to  the  jury,  and  the  verdict  has  passed  for  him.  But,  assuming 
that  that  section  did  apply  to  such  a  case,  I  think  this  is  not  an  occasion  in  which  the 
discietion  of  the  judge  to  allow  the  amendment  could  properly  be  exercised.  To 
allow  an  amendment  under  such  circumstances  would,  I  think,  lead  to  very  dangerous 
consequences ;  it  would  be  the  means  of  causing  parties  to  lie  improperly  made  defen- 
dants in  the  hope  of  their  being  fixed  with  a  liability  for  which  there  was  no  founda- 
tion. Where  a  man  has  been  made  a  defendant  through  inadvertence  or  misconception, 
and  in  the  course  of  the  trial  the  evidence  against  him  turns  out  to  be  insulHcient,  and 
the  plaintitt's  counsel  makes  a  [494]  bona  fide  application  to  the  judge  to  strike  out 
his  name  on  that  account,  that  may  be  a  very  fit  case  for  the  exercise  of  the  judge's 
discretion  under  the  statute.  But,  where  the  plaintifi's  counsel  deliberately  goes  to 
the  jury  with  a  view  to  obtaining  a  verdict  against  all  the  defendants,  and  fails  as 
against  one,  I  think  the  case  is  not  one  in  which  he  has  a  right  to  ask  for  the  exercise 
of  the  judge's  discretionary  power  in  his  favour.  Independently,  therefore,  of  the 
question  as  to  the  power  of  the  court  to  allow  this  amendment,  1  think  this  was  not 
a  case  for  it. 

As  to  the  other  branch  of  the  rule,  I  must  confess  I  see  no  ground  for  a  new  trial. 
The  verdict  as  it  stands  is  perfectly  I'ight.  The  defenilant  (Jeorge  Steel  is  entitled  to 
that  verdict.  By  declining  to  grant  a  new  trial,  we  shall  not  put  the  plaintiff  info  a 
situation  in  which  he  will  Ijc  depiived  of  tile  opiiortunify  of  obtaining  justice  against 
the  other  defendant,  Alexander  Steel.  But,  if  we  were  to  make  the  rule  absolute,  we 
might  be  putting  George  Steel  in  a  worse  position  than  that  in  which  he  now  stjinds. 

The  rest  of  the  court  concurring, 

liule  discharged. 

[495]     Sarah  Emma  Dun.ston  v.  Paterson.     June  5th,  1857. 

IS.  G.  2G  L.  J.  C.  I'.  2(i7  ;  3  Jur.  N.  S.  982.     For  siibse<|uent  proceedings 
see  4  C.  B.  N.  S.  267.] 

The  sherifV  having  a  writ  commanding  him  to  arrest  A.,  took  B.,  who  represented  her- 
self to  be  the  person  named  in  the  writ: — Held,  that,  though  B.  might  be  estopped 
liy  her  misrepresentiition  from  suing  the  sheiill"  for  the  original  Uiking,  he  coulil 
not  justify  detaining  her  after  he  hatl  notice  that  she  was  not  the  real  party. 

The  declaration  stated  that  the  defendant  as.saulted  the  plaintiff',  and  arrested  iicr, 
and  caused  her  Ui  be  conveyed  in  custody  along  certain  highways  a  distance  of  forty 
miles  to  gaol,  and  kept  her  in  custody  in  such  gaol  for  the  space  of  eight  weeks  then 
next  following ;  and,  the  plaintitl"  then  being  kept  and  detained  in  custody  in  the  .said 
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gaol  by  the  defendant,  and  certain  persons,  to  wit,  John  Dunston  and  others  to  the 
phiintiff  unknown,  being  desirous  of  examining  the  plaintitt'  in  certain  suits  then  pend- 
ing in  the  high  court  of  Chancery,  and  ha\ing  issued  a  writ  of  haljeas  corpus  ad 
testificandum,  the  defendant  thereupon  caused  the  plaintiff  to  be  removed  in  custody 
from  the  said  gaol,  and  eonve\'ed  in  such  custodj'  from  the  said  gaol  to  the  examiner's 
office  of  the  said  high  court  of  Chancery,  a  distance  of  forty  miles,  and  there  to  be 
detained  for  the  space  of  two  days  ;  and  the  defendant  thereupon  caused  her  to  be 
con\'eyed  from  the  said  examiner's  office  back  to  the  said  gaol,  and  thereupon  again 
detained  her  in  custody  in  such  gaol  for  a  further  period  of  ten  days ;  and,  during 
the  several  times  aforesaid,  the  plaintiff  was  prevented  from  obtaining  her  means 
of,  and  was  removed  from  her  home  and  livelihood ;  and,  during  the  times  of  her 
imprisonment  in  the  said  gaol,  she  was  kept  upon  weak,  improper,  and  insufficient 
food  ;  and,  by  means  of  all  the  premises  aforesaid,  the  plaintiff  was  gi'eatly  disordered 
and  weakened  in  body  and  mind,  and  underwent  great  pain,  and  was  otherwise  injured 
in  her  credit  and  circumstances  :  and  the  plaintiff  claimed  5001. 

The  defendant  pleaded, — first,  not  guilty. 

[496]  .Secondly, — to  so  much  of  the  declaration  as  charged  him  with  assaulting  and 
arresting  the  plaintiff,  and  keeping  her  in  custody  in  the  said  gaol  as  above  mentioned, 
— that,  before  the  committing  of  either  of  the  alleged  trespasses,  a  certain  writ  of  our 
Lad}'  the  Queen,  of  capias  ad  satisfaciendum,  directed  to  the  sheriff  of  the  county  of 
Kent,  to  wit,  the  defendant,  was  issued  out  of  the  court  of  FLxchequer  at  Westminster, 
by  which  said  writ  our  Lady  the  Queen  commanded  the  said  sheriff  to  take  the  body 
of  the  plaintift',  if  she  .should  be  found  in  his  bailiwick,  and  her  safely  keep,  so  that  he 
might  have  her  body  before  the  barons  of  Her  Majesty's  said  Exchequer  at  West- 
minster immediately  after  the  execution  thereof,  to  satisfy  one  Hugh  Hill  the  sum  of 
.371.  19s.  4d.,  which  he  had  lately  in  the  said  court  recovered  against  the  plaintiff, 
together  with  interest,  as  in  the  said  writ  was  mentioned  ;  which  said  writ  was  after- 
wards, and  before  the  said  committing  of  either  of  the  trespasses,  duly  indorsed  and 
delivered  to  the  defendant  as  and  then  being  such  sherifl'  as  aforesaid,  for  execution  in 
due  form  of  law  ;  and  thereupon  afterwards,  and  whilst  the  said  writ  was  in  full  force, 
and  before  the  return  of  the  said  writ,  and  within  the  said  l)ailiwick  of  the  said  sheriff, 
the  defendant,  so  being  and  as  such  sherifi'  as  aforesaid,  did  by  virtue  of  and  under 
the  said  writ,  and  in  all  respects  according  to  the  exigency  thereof,  take  and  arrest 
the  plaintiff  by  her  body,  and  did  convey  her  in  custody  to  gaol,  and  did  keep  her  in 
custody  in  such  gaol,  and  in  the  said  county,  the  said  gaol  Ijeing  the  fit  and  proper 
place  to  which  to  convey  and  in  which  to  detain  the  plaintifl'  under  the  said  writ, — 
which  were  the  trespasses  by  that  plea  pleaded  to. 

Thirdly, — to  so  much  of  the  declaration  as  was  not  by  the  second  plea  pleaded 
to, — that  theretofoi'c,  and  before  the  committing  of  the  trespasses  by  that  plea  [497] 
pleaded  to,  or  any  part  thereof,  the  plaintift'  was  in  the  lawful  custody  of  the  defen- 
dant under  the  writ  in  the  said  second  plea  mentioned  ;  and  thereupon,  and  whilst 
she  so  lawfully  remained  in  such  custody,  a  writ  of  our  Lady  the  Qlueen,  called  a 
habeas  corpus  ad  testificandum,  was  duly  issued  out  and  by  the  authority  of  the  high 
court  of  Chancery,  to  wit,  in  the  suits  in  the  declaration  mentioned,  and  directed  to 
the  sherifi'  of  Kent,  to  wit,  the  defendant,  whereby  our  said  Lady  the  Queen  com- 
manded the  said  sherifi",  the  defendant  then  being  such  sherift'  as  aforesaid,  that  he 
should  on  Tuesday  the  3rd  day  of  February,  1857,  at  twelve  of  the  clock  at  noon, 
bring  before  Kenyon  Stevens  Parker,  Esq.,  one  of  the  examiners  of  the  .said  court  of 
Chancery,  the  body  of  the  plaintiff,  to  be  examined  as  a  witness  in  such  suits,  and 
afterwards,  if  neces.sary,  from  time  to  time,  until  her  said  examination  had  been  com- 
pleted ;  and  thereof  he  the  said  sherifi"  should  fail  not,  and  that  he  should  take  the 
said  writ  with  him  -.  and  afterwards,  and  before  the  committing  of  the  said  trespasses 
by  that  plea  pleaded  to,  or  any  part  thereof,  the  said  last-mentioned  writ  was  didy 
delivered  to  the  sherift",  that  is  to  .say,  the  defendant,  he  then  being  such  sheriff  as 
aforesaid  ;  and  the  defendant  afterwards,  and  whilst  the  plaintitt"  was  in  the  lawful 
custody  of  the  defendant,  as  and  being  such  sherift"  as  aforesaid,  in  obedience  thereto, 
did  cause  the  plaintiff  to  be  removed  in  custody  from  the  said  gaol  to  the  said 
examiners'  ottice  of  the  said  high  court  of  Chancery,  and  there  for  the  puipose 
aforesaid  to  be  necessarily  detained  as  in  the  declaration  mentioned,  in  all  respects 
according  to  the  exigency  of  the  same  writ,  and  not  otherwise,  and  did  afterwards 
necessarily'  cause  her  to  be  conveyed  fi'om  the  examiners'  office  back  to  the  said  gaol, 
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in  all  respects  as  aforesaid,  aopordiiig  to  such  exigency  and  his  duty  as  such 
sheiitr  as  aforesaid,  and  not  otherwise, — which  were  the  trespasses  by  that  plea 
pleiided  to. 

[498]  Fourth  plea, — to  so  much  of  the  declaration  as  was  by  the  second  plea 
pleaded  to, — that,  l)efore  eitlier  of  the  said  trespasses,  a  certain  writ  of  our  Lady 
the  t^ueen,  called  a  capias  ad  satisfaciendum,  directed  to  the  sheriff  of  the  county 
of  Kent,  to  wit,  the  defendant,  was  issued  out  of  Hei'  Majesty's  court  of  Exchequer 
at  Westminster,  by  which  writ  our  Lady  the  Queen  commanded  the  defendant,  as 
and  being  such  sheiiff  as  aforesaid,  to  take  the  body  of  one  Emily  M.  Dunston,  if  she 
should  be  found  in  his  liailiwick,  and  her  safely  keep,  so  that  he  might  ha\'e  her  body 
before  the  barons  of  Her  Majesty's  Exchccjuer  at  Westminster  immediately  after  the 
execution  thereof,  to  satisfy  one  Hugh  Hill  371.  19s.  4d.,  which  he  had  lately  in  the 
said  court  recovered  against  the  said  Emily  M.  Dunston,  together  with  interest  as 
in  that  writ  mentioned  ;  and  thereupon,  afterwards,  and  whilst  the  said  writ  was 
in  full  force,  and  Ijcfore  the  return  thereof,  and  within  the  .said  bailiwick  of  the 
said  sheriff,  the  plaintiff  having  notice  of  all  the  premises  aforesaid,  and  especially 
that  the  defendant,  as  and  being  such  sheriff,  was  seeking  to  arrest  the  said  Emily  M. 
Dunston  under  and  by  virtue  and  according  to  the  exigency  of  the  said  writ, 
asserted,  represented,  and  stated  to  the  defendant,  so  theii  being  such  sheriff  as 
aforesaid,  and  with  the  view  and  iritention  of  procuring  him  then  and  there,  as 
such  sheriff,  to  arrest  the  plaintiff  under  and  by  virtue  of  the  said  writ,  as  and  for 
and  being,  and  she  then  asserting,  representing,  and  stating  that  she  the  plaintiff 
was,  the  said  Emily  M.  Dunston,  and  the  person  against  whom  the  said  writ  had  so 
issued  ;  and  she,  the  plaintiff,  then  and  there,  by  the  aforesaid  assertions,  repre- 
sentations, and  statements  (the  defendant  then  and  still  believing  them  to  be  true), 
caused  and  pi'ociu'ed  tlie  defendant,  as  and  so  being  such  sheriff,  then  and  there, 
under  and  by  virtue  of  the  said  writ,  to,  and  he  did  accordingly,  according  to  law, 
thereunder  take  [499]  and  arrest  the  plaintiff  by  hci-  body,  and  convey  her  in  custody 
to  gaol,  ai\d  did  keep  her  in  custody  in  such  gaol  and  in  the  said  county,  the  said  gaol 
being  the  tit  and  proper  place  to  which  to  convey  and  in  which  to  detain  the  plaintiti' 
under  the  said  writ, — which  were  the  ti'espasses  l)y  that  plea  pleaded  to. 

Fifthly,— to  so  much  of  the  declaration  as  was  not  pleaded  to  l)y  the  fourth  plea, 
— that  theretofore,  and  before  the  committing  of  the  grievances  by  that  plea  pleaded 
to,  or  any  part  thereof,  the  plaintiff  was  in  the  lawful  custody  of  the  defendant  under 
the  writ  and  circumstances  in  the  said  fourth  plea  mentioned,  and  not  otherwi.sc  ;  and 
thereupon,  and  whilst  she  so  lawfully  remained  in  such  custody,  tiie  writ  of  habeas 
corpus  of  our  Lad}'  the  t^*ueen  in  the  thiid  plea  mentioned  was  duly  issued  out  of  and 
bv  the  authority  of  the  said  court  of  ChmceiT,  to  wit,  in  the  suits  therein  mentioned, 
and  directed  to  the  sheriff  of  Kent,  to  wit,  the  defendant,  in  all  respects  as  in  the 
third  plea  in  that  behalf  mentioned,  whei'eby  he  was  commanded  as  in  the  said  third 
plea  mentioned  ;  and  thereupon,  afterwards,  the  defendant,  under  and  by  virtue  of 
such  writ,  did  commit  the  trespasses  by  that  pica  ])leaded  to,  as  and  in  maimer  in  the 
said  third  plea  mentioned,  and  not  otherwise, — which  were  the  trespasses  by  that  plea 
pleaded  to. 

The  plaintiff  joined  issue  on  the  defendant's  pleas. 

And,  for  a  second  replication  to  the  fourth  and  fifth  pleas,  the  plaintiff  said,  that, 
after  the  assertion.s,  repi'csentiitions,  ;ind  statements  in  the  said  fo\u-th  and  fifth  pleas 
mentioned,  the  plaintiff  informed  the  defendant,  and  he  then  had  knowledge  and 
notice,  that  the  plaintiti  was  not  the  said  Emily  M.  Dunston  mentioned  in  the  .said 
writ  in  the  .said  fourth  and  fifth  jjlcas  mentioned  ;  and  that  the  plaintiti'  sued  the 
defendant  for  the  trcsyi.isses  in  the  declaration  mentioned,  and  which  were  committed 
after  the  defendant  had  such  knowledge  and  notice  as  aforesaid. 

[500]  llcjoinder  to  the  second  replication  to  the  fourth  and  Kfth  pleas, — that  the 
plaiiitill  did  not  inform  the  defendant,  nor  had  he  knowledge  and  notice,  nor  was  he 
guilty  as  in  such  replication  mentioned. 

Second  rejoinder  to  the  second  replication, — that,  at  the  time  of  the  alleged  know- 
ledge and  notice,  the  plaintiff  was  lawfully  in  the  defendant's  custody  in  manner  and 
under  the  ciicumstanccs  in  the  said  fourth  and  fifth  pleas  mentioned  :  and  that  the 
trespasses  alleged  to  have  lieen  committed  after  the  .said  allcgdl  knowledge  and  notice, 
were  and  arc  the  continucfl  keeping  of  the  plaintiff  in  enstoily  under  the  s.iid  writ  of 
capias  ad  satisfaciendum,  and  other  acts  lawfully  committed  by  the  defendant  under 
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and  by  virtue  of  the  writ  of  habeas  corpus  in  the  fifth  plea  mentioned,  in  manner  and 
form  as  in  the  said  fifth  and  sixth  pleas  mentioned,  and  not  otheiwise. 

The  plaintiff'  joined  issue  on  the  rejoinders  to  the  second  replication  ;  and  he 
demurred  to  the  second  rejoinder,  the  giound  stated  in  the  margin  being,  "that  the 
defendant  was  not  excused  nor  justified  in  keeping  the  plaintiff  in  custody  under 
the  alleged  writ,  after  he  knew  that  she  was  not  the  defendant  named  therein." 
Joinder. 

AA'oollett,  in  support  of  the  demurrer  («)'.  The  plea  is  clearly  bad  ;  the  original 
taking  was  unlawful.  The  shei'ift'  is  bound  at  his  peril  to  know  that  he  arrests  the 
right  party  ;  Coote  v.  Lif/kwoiili,  F.  Moore,  4.57.  In  Thvrhaue's  case,  Hardres,  323,  a 
commission  of  rebellion  issued  against  one  Thurbane,  of  G-owtherst,  in  Kent,  and 
[501]  one  Green  appeared  before  the  commissioners  and  affirmed  himself  to  be  the 
person,  whereupon  they  apprehended  him  by  virtue  of  their  commission  ;  but  he 
made  resistance,  and  snatched  the  commission  from  them,  and  tore  it  in  pieces. 
Upon  aflidavit  made  of  this  matter,  an  attachment  was  prayed  against  Green  :  and 
Hale,  C.  B.,  said:  "If  a  wrong  man  be  taken,  though  he  affirm  himself  to  be  the 
person  against  whom  the  commission  is  awarded,  yet,  the  commissioners  having  no 
warrant  to  take  him  by  their  commission,  his  affirming  himself  to  be  the  person  will 
not  excuse  them  in  false  imprisonment ;  as  hath  been  held  upon  the  execution  of  a 
capias."  These  cases  ha^'e  never  been  o\'ei'ruled  :  on  the  contrary,  in  Freeman  v. 
Cooke,  18  Law  Journ.,  Exch.  114,  Parke,  B.,  referring  to  the  last-mentioned  case,  says, 
— "  The  case  in  Moore,  is  .sanctioned  bj'  Com.  Dig.  Imprisonment  (L.  2),  and  it  always 
has  been  the  opinion  of  the  profession  that  it  is  law  "  (//).  It  may  be  that  the  plaintiff, 
having  once  admitted  hei'self  to  be  the  party  against  whom  the  writ  was  issued,  would 
be  estopped  from  saying  that  she  was  wrongfully  arrested  in  the  first  instance  ;  but 
the  new-assignment  shews  that  the  sheriff  detained  her  in  custody  after  he  had  notice 
and  knowledge  that  she  was  not  the  right  pai-ty  :  and  Smith  v.  Egginr/ton,  7  Ad.  it  E. 
167,  2  N.  &  P.  143,  6  Dowl.  P.  C.  38,  shews  that  a  new-assignment  was  the  proper 
way  of  raising  the  question.  [Cockburn,  G.  J.  In  order  to  insure  the  escape  of  the 
person  named  in  the  writ,  the  now  plaintiff'  represents  to  the  officer  that  she  is  that 
person  ;  and  now  she  turns  round  and  says  that  she  has  been  wrongfully  arrested. 
Is  the  sheriff',  undei'  the  circumstances,  bound  to  receive  her  assertion  !]  The  new- 
assignment  distinctly  avers  that  the  sheriff'  had  knowledge  that  she  was  not  the  person 
named  in  tbe  writ.  [Williams,  J.  How  do  you  get  [502]  over  the  doctrine  of 
I'ickanl  V.  Sears,  6  Ad.  &  E.  469,  2  N.  &  P.  488,  Gregg  v.  IFelh,  10  Ad.  &  E.  90,  2  P. 
&  D.  296,  and  Freeman  v.  Cooke,  2  Exch.  654  ?]  The  doctrine  of  those  cases  does  not 
apply  here.  [Willes,  J.  Those  estoppels  only  justify  the  acts  which  the  conduct  of 
the  party  induces.]  That  is  the  true  distinction.  The  sheriff'  can  have  no  lawful 
right  to  detain  the  plaintiff';  for,  if  he  has,  he  may  justify  imprisoning  her  for  life. 

The  court  called  on 

Raymond,  for  the  defendant  (a)^.    The  plaintiff  has  been  guilty  of  a  gross  contempt 

(ay  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

"  1.  That  the  defendant's  second  rejoinder  is  bad  in  substance  : 

"  2.  That  the  defendant  was  not  justified  in  keeping  the  plaintiff  in  custody  under 
the  writ  after  he  knew  that  she  was  not  the  defendant  named  in  the  writ." 

(b)  See  2  Exch.  654,  656. 

(n)'2  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 

"  1.  That,  under  the  circumstances  appearing  on  the  record,  he  was  justified  in 
taking  and  detaining  the  plaintiff'  in  the  manner  there  shewn  : 

"  2.  That,  at  all  events,  for  everything  that  was  done  under  the  authority  of  the 
writ  of  habeas  coi'pus,  he  was  protected  : 

"3.  That  the  plaintiff'  was  estopped  from  disputing  her  identity  with  the  real 
defendant  in  the  action  of  Hill  v.  Dunsion  : 

"  4.  That  the  second  replication  was  bad  in  substance,  for  not  shewing  when  for 
the  first  time  the  plaintiff'  gave  the  defendant  the  information  therein  alleged  : 

"  5.  That  the  information  stated  in  the  said  replication  was  not  to  be  relied  on, 
and  could  impart  no  knowledge  : 

"  6.  That  the  second  replication  ought  to  have  shewn  by  averment,  and  did  not, 
that  the  plaintiff"s  false  representations  did  not  operate  to  prevent  the  capture  of 
Emily  M.  Dunston,  and  to  have  negatived  all  other  damage  capable  of  arising  out  of 
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of  the  piocfss  of  the  court,  and  has  no  right  to  complain  of  the  inconvenience  [503] 
which   her  own  misconduct  has  lirought  upon  her.     Upon   the   record   it  does   not 
appear  that  she  is  the  wrong  person.    The  fourth  plea  states  that  a  writ  was  delivered 
to  the  sheriff',  commanding  him  to  take  the  body  of  one  Emily  M.  Dunston  ;  that  the 
plaintiff' asserted,  represented,  and  stated  to  tiie  defendant,  with  the  view  and  inten- 
tion of  procuring  him  to  arrest  her  under  the  writ  as  and  for  iMnily  M.  Dunston, 
that  she  was  the  said  Emily  M.  Dunston,  and  the  person  against  whom  the  writ  had 
so  issued  ;   and  that  she   by  such   assertions,   representations,   and  sUitements  (the 
defendant  then  and  still  believing  them  to  be  true),  caused  and  procured  the  defendant 
to  arrest  her      To  this  the  plaintiff  replies,  that,  after  the  assertions,  representations, 
and  statements  in  the  plea  mentioned,  siie  informed  the  defendant,  and  he  then  had 
knowledge  and  notice,  that  the  plaintiff  was  not  the  .said  I'^mily  M.  Dunston  mentioned 
in  the  writ  in  the  said  fourth  plea.     That  is  quite  consistent  with  her  being  the  person 
against  whom  the  writ  issued.     [Cresswell,  J.     Who,  then,  is  "the  said  Emily  M. 
Dunston  in  the  plea  mentioned]  ']     It  is  not  distinctly  alleged  that  the  defendant 
had  knowledge  or  notice  that  the  plaintiff  was  not  the  Emily  M.  Dunston  mentioned 
in  the  writ.     If  it  had  been,  that  might  do :  but  all  the  knowledge  and  notice  alleged 
here  is,  that  which  was  derived  from  her  statement.     That  clearly  is  not  enough. 
[Cresswell,  J.     Suppose  issue  had  been  taken  upon  that  allegation,  and  it  was  proved 
at  the  trial  that  the  plaintiff  had  told  the  defendant  after  the  arrest  that  she  was  not 
the  right  person,  and  he  had  answered, — "  Oh,  yes  :  I  know  that  \'ery  well ;  but,  as 
you  tricked  me,  I  will  not  let  you  go,' — would  not  that  be  very  good  evidence  of 
knowledge  and  notice  ?]     Possibly  it  might.     But  the  main  point  is  this, — that,  as 
between  these  pai-ties,  the  plaintiff  has  conclusively  estopped  heiself  from  saying  that 
she  is  not  the  Emil}'  M.  Dunston  mentioned  in  the  writ.     The  case  [504]  of  C'oote  v. 
Liglnvorth,  F.  Moore,  457,  does  not  amount  to  much  :  there,  there  was  a  mere  acknow- 
ledgment by  the  party  that  his  name  was  the  same.     Here,  that  which  was  done  by 
the  plaintiti'  was  done  with  the  intention  of  inducing  the  sheriff  to  take  her.    Thurhane's 
case,  Hardr.  .323,  is  a  mere  dictum,  which  is  not  much  ad\anced  by  the  observation 
of  Parke,  B.,  in  Freeman  v.  Cooke.     [Cockl)urn,  C.  J.     Do  you  insist,  that,  because  the 
plaintiff  has  misled  the  defendant,  he  is  entitled  to  keep  her  in  custody  until  she  pays 
Emily  M.  Dunston's  debt?]    The  argument  certainly  must  go  that  length.    [Willes,  J. 
Suppose  the  real  Emily  M.  Dunston  were  now  taken,  would  the  sheriff  be  entitled  to 
detain  both  ?]    Yes.    [Willes,  J.    Or,  if  the  real  party  were  taken  and  paid  the  amount, 
might  the  sheriff  still  hold  the  present  plaintiff  i]     Kot  after  the  debt  was  paid.     But 
she  is  absolutely  and  perpetually  estopped  from  denying  her  identity.    [Gockburn,  C.  J. 
The  sheriff  does  not  appear  to  have  snstjiined  any  prejudice  by  what  has  been  done.] 
He  was  induced  to  lelax  his  efi'orts  to  captuie  the  real  party.     Suppose  he  had  been 
ruled  to  return  the  writ.     [Cockburn,  C.  J.     It  may  be  that  the  sheriff  would  have  a 
remedy  against  the  plaintill'  for  any  injury  he  may  have  sustained  through  the  mis- 
representation :  but  surely  he  can  have  no  right  to  detain  her  in  custody  indefinitely.] 
The  lule  laid  down  by  the  court  of  (Queen's  Bench  in  I'ickard  v.  Sears  and  Gregg  v. 
Wells,  and  substantially  adopted  by  the  court  of  Exchequer  in  Freeman  v.  Cooke, — that, 
"  where  one,  by  his  words  or  conduct,  wilfully  causes  another  to  believe  in  the  existence 
of  a  certain  stale  of  things,  and  induces  him  to  act  on  that  belief,  or  to  alter  his  own 
previous  po.sition,  the  former  is  concluded  from  averring  against  the  latter  a  different 
state  of  tilings  as  existing  at  the  same  time," — is  precisely  apjjlicable  here.     In  Fiflier  v. 
Magna//,  (>  Scott,  X.  K.  .0)SS,  .'J  M.  A  (}.  77f<,  where  a  party  was  sued  by  a  wrong  name, 
[505]  and  suffered  judgment  to  go  against  him,  without  attempting  tr)  rectify  the 
mistake,  it  was  held  that  he  could  not  afterwards,  in  an  action  against  the  sheriff  for 
false  imprisonment,  complain  of  an  execution  issued  against  him  by  that  name.     In 

such  false  representations  to  the  defendant  and  the  [ilaintilf  in  (he  action  of  Hilly. 
Dunston. 

"7.  That,  in  the  absence  of  such  averment,  damage  to  the  defendant,  and  the 
plaintiff  Hill  Wiis  to  be  assumed  : 

"  S.  That  it  was  consistent  with  such  icplication  that  the  jjlaintilf  was  the  real 
defendant: 

"9.  That,  at  all  events,  such  rcplicaliim  .ilVdrdcd  no  answer  to  the  fifth  plea,  inas- 
much as  the  writ  of  habeas  corpus  was  a  clear  justification  of  all  to  wliich  the  plea 
was  ple.ided.  ' 

C.  P.  -Will.  — 17 
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giving  judgment,  the  court  there  put  it  upon  the  ground  of  estoppel.  In  Manjans  v. 
Bridge.'',  1  B.  &  Alil  647,  the  sheriff,  having  a  writ  against  G.  B.,  arrested  M.  B.,  who 
was  the  real  debtor,  and  at  the  time  of  contracting  the  debt  had  represented  himself 
as  G.  B.  :  and  it  was  held  that  the  sheriff,  having  been  informed  of  these  circum.stances 
while  he  had  the  real  debtor  in  his  custody,  was  not  bound  to  detain  him.  Lord 
Ellenborough  there  said  :  where  a  party  has  misrepresented  himself,  and  taken  a  name 
which  does  not  belong  to  him,  it  is  not  permitted  to  him  to  take  advantage  of  his  own 
wrongful  act,  so  as  to  enable  him  to  avoid  the  consequences  of  it :  for  a  mistake 
induced  by  his  own  affirmation  cannot  give  him  a  right  of  action.  If,  therefore,  the 
sheriff'  had  in  this  case  detained  Maurice  Barnett,  it  appears  to  me  that  he  might  have 
justified  it,  in  case  that  person  had  brought  an  action  for  the  false  imprisonment 
against  him.  I  remember  a  case  to  this  effect  before  Lord  Loughborough,  where 
a  person  had  obtruded  himself  instead  of  another  on  the  sheriff's  officers,  and  afterwards, 
having  been  arrested,  brought  an  action  against  them  ;  and  Lord  Loughborough  held 
that  it  would  not  lie.  I  dissented  at  that  time  from  the  decision  ;  but,  on  fuller  con- 
sideration, I  have  been  satisfied  that  that  case  was  rightly  determined."  And  Abbott,  J., 
said :  "  The  question  made  at  the  trial  was,  whether  the  sheriff"  might  not  under  this 
warrant  lawfully  have  arrested  and  detained  Maurice  Barnett.  I  then  thought  that 
he  might,  and  I  think  so  still ;  and  that  he  might  have  justified  in  an  action  for  the 
false  imprisonment,  b\^  averring  that  the  party  arrested  was  called  Godfrey  :  for,  the 
name  by  [506]  which  he  has  designated  himself  cannot  as  against  him  be  considered 
other  than  his  true  name ;  and  so  the  arrest  would  not  be  by  a  mistaken  name,  as  in 
the  case  cited  from  Foster,  312."  [Cockburn,  C.  J.  That  would  go  to  the  original 
arrest.]  It  is  admitted  here  that  the  original  arrest  was  lawful :  the  only  thing  to 
make  it,  on  the  subsequent  detention,  unlawful,  is  the  counter-statement  of  the  plaintiff. 
[Cockburn,  C.  J.  It  is  impossible  to  say  that  the  custody  was  lawful :  but  it  may 
be  that  the  plaintiff'  is  by  her  conduct  precluded  from  setting  up  its  illegality  as 
a  gi'ound  of  action.]  Erie,  J.,  in  delivering  the  judgment  of  the  court  in  iralley  v. 
ApConnell,  13  Q.  B.  903,  912,  says,  that,  if  a  defendant  so  acts  as  to  be  concluded 
from  denying  that  he  is  the  defendant,  final  process  against  him  may  be  valid,  although 
not  against  him  Ijy  his  real  name,  but  by  the  name  that  he  must  be  taken  to  have 
adopted."  [Cockburn,  C.  J.  In  that  case,  the  process  went  against  the  individual 
intended,  and  was  e.xeeuted  upon  the  plaintiff'  in  the  mistaken  belief  that  he  was  that 
person.]  The  only  diff'erenee  between  that  case  and  the  present  is,  that  there  the 
estoppel  begins  a  little  earlier.  Crairfonl  v.  SatckweU,  2  Stra.  1218,  is  also  a  strong 
authority  in  favour  of  the  defendant.  In  Hoicard  v.  Hudscm,  2  Ellis  &  B.  1,  10,  Lord 
Campbell  says  :  "  I  accede  to  the  rule  laid  down  in  Pickard  v.  Sears  and  in  Freeman  v. 
Cooke.  If  a  party  wilfully  makes  a  misrepresentation  to  another,  meaning  it  to  be 
acted  upon,  and  it  is  so  acted  upon,  that  gives  rise  to  what  is  called  an  estoppel.  It 
is  not  quite  properly  so  called  ;  but  it  operates  as  a  bar  to  receiving  evidence  contrary 
to  that  representation  as  between  those  parties."  [Cresswell,  J.  The  party  making 
the  representation  is  estopped  with  reference  to  the  act  done  upon  the  faith  of  the 
representation.  So,  here,  the  plaintiff  is  estopped  as  to  the  original  taking.  But  it 
must  be  confined  to  that :  otherwise,  you  must  [507]  contend  that  the  succeeding 
sheriff' would  be  bound  to  keep  the  plaintiff"  in  custody.]  In  Ex  parte  Leslie,  27  Law- 
Times,  22-5,  a  banki'upt  having  contracted  debts  upon  a  false  representation  of  his 
being  a  trader,  was  held  to  be  afterwards  estopped  from  denying  that  he  was  at  the 
time  a  trader.  In  Tyerman  v.  Smith,  6  Ellis  &  B.  719,  it  was  held,  that,  on  a  com- 
pulsory reference  under  the  Common  Law  Procedure  Act,  18-54  (17  &  18  Vict.  c.  12-5), 
it  is  no  objection  to  entering  up  judgment  on  the  award,  under  s.  3,  that  the  award 
was  made  more  than  three  months  after  the  arbiti'ator  entered  on  the  reference, 
though  the  order  of  reference  named  no  time,  and  no  written  consent  for  enlarging 
the  time  had  been  given  by  the  parties,  if  it  appeared  that  the  parties  had,  within 
a  month  before  the  making  of  the  award,  acted  upon  the  reference  as  still  subsisting, 
^such  acting  estopping  them  from  saying  that  the  circumstances  necessary  to  give 
jui-isdiction  to  the  ai'bitrator  did  not  exist.  So,  in  Andrews  v.  Elliott,  5  Ellis  ^^  B.  502, 
a  cause  was  tried  without  a  jury,  before  a  commissioner  of  nisi  prius,  not  a  judge  of 
the  superior  courts.  The  parties  had  consented  ;  and  the  judge  in  open  court  sanctioned 
this  course  :  but  there  was  neither  a  judge's  order  nor  a  consent  in  writing.  The 
unsuccessful  party  having  moved  for  a  new  trial,  it  was  held  that  the  commissioner 
having  general  jurisdiction  to  try,  the  paities  were  precluded  by  their  conduct  from 
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questioning  the.  vcidict  on  account  of  the  aKscncc  of  those  preliminaries.     Aiifl  in  Vo. 
V.  Citnium,  4  N.  C.  45.],  6  Scott,  347,  it  was  held,  that,  if  a  prisoner  who  execute 


Jox 
^ecutes 
a  wairant  of  attorney,  introduces  a  person  as  his  attorney,  he  cannot  afterwards  set 
aside  the  wairant  of  attorney,  on  the  ground  that  such  attorney  was  luicertiiicated. 
Upon  the  whole,  therefore,  it  is  submitted  that  there  is  nothing  upon  the  record  to 
shew  that  the  iniprisomnent  complained  of  is  illegal,  and  the  plaintiff  has  by  her 
conduct  estopped  [508]  herself  from  denying  that  she  was  properly  arrested  and 
properly  detained. 

Woollett  was  not  called  on  to  reply. 

Ckksswell,  J. (a).  The  first  and  second  points  were  disposed  of  in  the  course  of  the 
discussion.  The  plaintiff  might  have  been  estopi)ed  by  her  conduct  from  denying 
that  she  was  properly  arrested  in  the  fir.st  instance.  But  that  which  is  now  complained 
of  is,  that  the  sheriff  detained  hei'  in  custody,  and  still  detains  her,  after  he  has  had 
notice  and  knowledge  that  she  was  not  the  person  named  in  the  writ.  How  can  the 
doctrine  of  estoppel  apply  to  thati  The  cases  which  have  been  cited  are  all  beside 
the  question. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff  (i). 

[509]    I.N  THK  Matter  of  the  Complaint  of  Thomas  Beadell  v.  The  Eastern 
Counties  Railway  Company.    June  1st,  1857. 

[S.  C.  26  L.  J.  C.  P.  250;  5  W.  K.  650.  See  Ex  parte  Paiiifei;  1857,  2  C.  B.  N.  S. 
704  ;  Case  v.  Storey,  1869,  L.  R.  4  Ex.  326  ;  IVed  London  and  North  Western  Railwo/y, 
1870,  L.  R.  5  C.  P.  633.] 

A  railway  company  agreed  with  a  cab-proprietor,  in  consideration  of  his  paying  them 
6001.  per  ainuim  to  allow  him  the  exclusive  liberty  of  plying  for  hire  within  their 
station  : — The  court  refused  to  grant  a  writ  of  injunction  against  the  company, 
under  the  Riiilway  and  Canal  TraHic  Act,  1854  (17  &  18  Vict.  c.  31),  at  the  instance 
of  another  cab-proprietor, — no  inconvenience  to  the  public  being  shewn  to  have 
arisen  from  the  arrangement. 

Prentice  moved  for  a  writ  of  injunction  against  the  Eastern  Counties  Railway 
Company,  under  the  Railway  and  Canal  Traffic  Act,  17  &  18  Vict.  c.  31,  s.  2,  to 
restrain  them  from  giving  an  undue  preference  to  one  Clark,  and  imposing  an  undue 
and  unreasonable  prejudice  on  the  applicant,  under  the  following  circumstances:  — 
The  complainant  was  the  proprietor  of  two  cabs  which  were  dul.v  licensed  as  hackney- 
carriages  ;  and  he  complained  that  the  Eastern  Counties  Railway  Company  refused 
to  permit  him  to  ply  for  passengers  at  their  station  at  Shorcditch,  they  having,  for 
a  consideration  of  6001.  per  ainuini  paid  to  them  by  Clark,  granted  him  the  exclusive 
privilege  of  taking  up  passengers  within  their  station.  It  appealed  from  the  affidavits 
upon  which  the  motion  was  founded,  that  the  company  allowed  all  cabs  to  enter  the 
station  for  the  purpose  of  setting  down  passengers  at  the  booking-office,  but  that, 
having  set  down  the  persons  they  brought  to  the  station,  they  were  compelled  to  leave 
the  yard.  The  learned  counsel  referred  to  In  m  Marriott,  ante,  vol.  i.  p.  499,  as  a  case 
very  nearly  in  point.  There,  the  London  and  South-Western  I^Jiilway  Company 
made  arrangements  at  one  of  their  stations,  with  the  proprietor  of  an  omnibus  running 
between  the  station  aiifl  Kingston,  to  provide  omnibus  accommodation  for  all  passengers 
by  aiiv  of  their  trains  to  and  from  Kingston,  and  allowed  him  the  cxclusi\e  |)rivilcge 
of  driving  his  vehicle  into  tlie  station-yard  for  the  j)urpose  of  taking  up  and  setting 
down  passengers  [510]  at  the  door  of  the  booking-otlice  :  and  it  was  held,  that,  in 
the  absence  of  spcci.d  circumstances  shewing  it  to  be  reason.able,  the  granting  of  such 
exclusive  piivilcge  to  one  ])roprietor,  and  refusing  to  grant  the  like  facilities  to  the 
applicant,  who  also  brought  passengers  from  Kingston  as  well  as  from  other  places 
beyond,  was  a  breach  of  the  prohibition  against  the  granting  of  undue  and  unreasonable 
preferences,  contained  in  the  statut*.  [('resswcll, .).  That  case  is  very  far  from  being 
an  authority  in  your  favour.      Williams,  J.     There  is  no  suggestion  hero,  as  there  was 

(a)  Cockburn,  C.  J.,  wjis  ab.sent. 

(/))  The  cause  was  tried  at  the  sittings  in  i.oMdun  .'iftcr  this  term,  and  the  i)laintill' 
obtained  a  verdict  with  51.  damages. 
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in  tbat  case,  that  there  is  not  ample  accommodation  for  the  public]  There  is  not : 
but  it  is  suljniitted  that  it  is  contrary  to  the  spiiit  of  the  act,  to  give  such  an  exclusive 
privilege  to  one  cab-proprietor,  to  the  prejudice  of  all  others.  [Williams,  J.  In 
Marriott's  case,  the  decision  rests  expressly  upon  the  inconvenience  inflicted  upon  the 
pulilic,  not  upon  the  particular  grievance  to  the  applicant.  Cresswell,  J.  Besides, 
there  the  applicant  was  prevented  by  the  company  from  setting  down  his  passengers 
at  the  door  of  the  booking-office.  Here,  the  onl}'  complaint  is,  that  the  applicant  is 
not  permitted  to  ply  for  hire  in  the  station-yard.]  That  which  is  complained  of 
is  clearly  an  undue  and  unreasonable  privilege  given  to  C'lark.  [Williams,  J.  I  think 
it  is  by  no  means  an  unreasonalile  thing,  but,  on  the  contrary,  \ery  important  to  the 
interests  of  the  public,  that  the  vehicles  which  ply  for  hire  in  the  station-yard  should 
be  kept  upon  their  good  behaviour,  by  being  under  the  control  of  the  compau_y. 
Cresswell,  J.  The  case  of  Barker  v.  21w  Midland  Raihmy  Company,  18  C.  B.  46,  has 
some  bearing  upon  this.  The  court  there  held  that  an  omnibus  proprietor  who  carried 
passengers  and  their  luggage  for  hii-e  to  and  from  a  railway-station,  could  not  maintain 
an  action  against  the  company  for  refusing  to  allow  him  to  drive  his  vehicle  into  the 
station-[511]-yard.]  There  is  nothing  in  the  decision  there  that  is  inconsistent  with 
the  right  sought  to  be  enforced  here. 

CRESSWEr.L,  J.(a).  I  am  of  opinion  that  the  applicant  has  made  out  no  case  for 
the  exercise  of  our  jurisdiction  under  the  statute. 

WiLLiAjrs,  J.  The  affidavits  upon  which  this  motion  is  founded  do  not  shew  that 
the  agreement  with  Clark  is  not  highly  beneficial  to  the  public  as  well  as  to  the  company. 
And  it  has  been  expressly  laid  down,  in  a  case  which  has  not  been  cited, — In  re  Barret, 
ante,  vol.  i.  423, — that  the  statute  in  Cjuestion  was  passed  for  the  benefit  of  the  public, 
and  not  for  that  of  individuals. 

WiLLES,  J.,  concurring, 

Kule  refused. 

[512]     Frazer  v.  Hatton  and  Another.     May  23rd,  18.57. 

[S.  C.  26  L.  J.  C.  P.  226 ;  3  Jur.  N.  S.  694  ;  5  W.  K.  632.] 

The  plaintiff,  a  seaman,  in  March,  1854,  shipped  on  board  a  vessel  of  the  defendants, 
called  the  "Custos,"to  serve  as  steward,  and  signed  articles,  as  required  by  the 
statute  13  &  14  Vict.  c.  93, — which  professed  to  be  an  agreement  between  the 
mjister  and  the  several  persons  whose  names  were  thereto  subscribed, — at  31.  per 
month  wages,  for  a  voyage  "from  Liverpool  to  the  west  coast  of  Africa,  to  trade 
in  any  ports,  bays,  or  ri\'ers  therein,  and  back  to  a  final  port  of  discharge  in  the 
united  kingdom,  or  for  a  term  not  to  exceed  three  years."  The  articles  contained, 
amongst  others,  the  following  provision, — "  The  crew,  if  requii'ed,  to  be  transferred 
to  any  other  ship  in  the  same  employ."  After  the  "  Custos  "  had  remained  some 
time  on  the  African  coast,  the  plaintiif,  at  the  request  of  the  captain,  was  transferred 
to  another  and  a  larger  vessel  of  the  defendants'  engaged  in  the  same  trade,  called 
the  "  Dauntless,"  entering  into  fresh  articles  with  the  master,  under  which  he  was 
to  receive  wages  at  the  rate  of  41.  per  month.  The  "  Dauntless  "  arrived  in  Liverpool 
on  her  return  voyage  in  June,  18.56,  when  the  plaintift' claimed  wages  at  41.  per  month 
for  the  period  during  which  he  had  served  on  boaid  the  "Dauntless."  The  defen- 
dants refused  to  pay  him  at  the  increased  rate,  insisting  that  he  was  bound  by  the 
orioinal  articles  to  serve  on  board  any  ship  "  in  the  same  employ  ; "  and  the  plaintifi' 
declined  to  accept  the  sum  mentioned  in  the  original  articles  : — Held, — First,  that 
the  articles  were  not  invalid  for  being  in  the  alternative, — "from  Liverpool  to  the 
west  coast  of  Africa  and  back,  or  for  a  term  not  to  exceed  three  years  :  " — Secondly, 
that  the  provision  for  the  transfer  of  the  crew  to  another  vessel  in  the  same  employ, 
was  not  in  contravention  of  the  statute  : — Thirdly,  that  the  provision  for  transfer 
was  not  limited  to  a  transfer  of  the  whole  crew  collectively,  but  that  the  articles 
constituted  an  agreement  between  the  owners  and  each  of  the  crew  for  himself,  and 
consequently  that  the  plaintift"  was  bound  to  serve  under  the  original  articles,  and 
there  was  therefore  no  consideration  foi'  the  master's  promise  to  pav  the  increased 
^ages : — Foiu'thly,  that  there  was  no  neglect  or  refusal  by  the  defendants,  without 

((()  Cockburn,  C.  J.,  for  private  reasons,  took  no  part  in  the  discussion. 
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sutlicieiit  cause,  to  pay  tlic  plaintift'  the  wages  really  due,  so  as  to  reudei-  them  liable 
to  the  penalty  imposed  by  the  statute. — Held  also,  that  the  ciix-umstance  of  the  fresh 
articles  not  having  been  executed  in  the  presence  of  a  consular  agent,  was  not  an 
objection  to  their  validity,  provided  they  could  have  been  set  up. 

This  was  an  action  brought  by  the  plaintifl'  to  recover  from  the  defendants,  the 
owners  of  two  vessels  named  respectively  the  "  Custos  "  and  tiie  "  Dauntless,"  871.  Is.  9d., 
the  balance  of  a  sum  of  1001.  alleged  to  be  due  from  the  defendants  to  the  plaintiff  for 
wages  as  a  hired  mariner  and  steward,  and  for  double  pay,  under  the  187th  section  of 
the  Merchant  Shipping  Act,  1854,  for  neglect  or  refusal  to  make  payment  of  wages 
within  the  time  prescribed  by  the  act,  without  sufficient  cause.  In  the  first  count 
the  plaintiff  claimed  certain  wages  due  to  him  as  steward  of  the  "Custos,"  and  in  the 
second  wages  as  steward  of  the  "  Dauntless."  The  declaration  also  contained  counts 
for  work  and  services  and  for  [513]  money  alleged  to  bo  due  from  the  defendants  to 
the  plaintiff  upon  accounts  stated  between  them.  The  defendants  paid  into  court 
671.  6s.  9d.,  and,  as  to  the  residue  of  the  demand,  pleaded  never  indebted. 

The  ciiuse  was  tried  before  Bramwell,  B.,  at  the  last  Summer  Assizes  at  Liverpool. 
It  appeared  that  the  defendants  were  merchants  trading  to  the  west  coast  of  Africa ; 
and  that  the  plaintiff',  on  the  •27th  of  March,  1854,  shipped  on  board  the  "Custos"  (of 
277  tons  })urtlien),  then  lying  at  Liverpool,  as  steward  for  a  voyage  thence  to  the  west 
coast  of  Africa  and  back,  or  for  a  term  not  exceeding  three  years,  at  the  wages  of  31.  per 
month.  Tiic  articles  which  the  plaintiff  signed,  and  which  were  in  the  form  sanctioned 
by  the  Board  of  Ti-ade,  as  required  by  the  Mercantile  Marine  Act,  l;5  &  14  Vict.  c.  93, 
contiiined  amongst  other  terms  the  following  : — • 

"The  several  poisons  whose  names  are  hereto  subscribed  hereby  agree  to  serve  on 
l)oard  the  said  ship,  in  the  several  capacities  expresseil  against  their  respective  names, 
on  a  voyage  from  Liverpool  to  the  west  coast  of  Afi-ica,  to  trade  in  any  ports,  bays,  or 
rivei's  therein,  and  hack  to  a  final  port  of  discharge  in  the  united  kingdom,  oi'  for  a 
term  not  to  exceed  three  years :  and  the  said  crew  agree  to  conduct  themselves  in  an 
orderly,  faithful,  honest,  and  sober  manner,  and  to  l>e  at  all  times  diligent  in  their 
respective  duties,  and  to  be  obedient  to  the  lawful  commands  of  the  .said  master,  or 
of  any  person  who  shall  lawfully  succeed  him,  and  of  their  superior  officers,  in  every 
thing  lelating  to  the  .said  ship  and  the  stores  aiid  cargo  thereof,  whether  on  board,  in 
boats,  or  on  shore  :  in  consideiation  of  which  services  to  be  duly  performed,  the  said 
master  hereby  agiees  to  pay  to  the  said  crew,  as  wages,  the  sums  against  their  names 
respectively  expressed,  and  to  supply  them  with  jirovisions  according  to  the  ainiexed 
scale :  And  it  is  hereby  agreed  that  an\'  em-[514]-I)ez/lenient  or  wilful  oi'  negligent 
destruction  of  any  part  of  the  ship's  cargo  or  stores,  shall  be  made  good  to  the  owner 
out  of  the  wages  of  the  person  guilty  of  the  same  ;  and,  if  any  person  enters  himself 
as  qualified  for  a  duty  which  he  proves  incompetent  to  perform,  his  wages  shall  bo 
reduced  in  proportion  to  his  incompetency  ;  And  it  is  also  agreed  that  the  regulations 
authorised  by  the  board  of  trade,  which  in  the  paper  annexed  hereto  are  luimbered 
1  to  22  inclusive,  are  iulopted  bv  the  parties  hereto,  and  shall  lie  considered  iis 
embwlicd  in  this  agreement :  And  it  is  also  agreed,  that,  if  any  member  of  the  crew 
considers  himself  to  be  aggrieved  by  any  breach  of  the  agreetncnt,  or  otherwise,  he 
shall  represent  the  same  to  the  master  or  officer  in  chaTgo  of  the  shi]),  in  a  (juiet  and 
orderly  mannci-,  who  shall  thcrcujion  tnko  such  steps  as  the  case  may  require  ;  And  it 
is  also  agreiid  that  no  giog  will  bo  allowed  :  The  crow,  if  ro((uired,  to  be  ti'ansferred  to 
any  other  ship  in  the  .same  employ,  and  not  to  trade  on  their  own  account." 

The  plaintill' sailed  in  the  "Custos,"  and  remained  on  board  of  hor  for  some  months. 
On  the  12th  of  .January,  1855,  the  plaintiff  left  the  "  Custos,"  and,  togethei'  with  the 
miister,  entered  on  board  the  "Daiuitless"  (of  800  tons  burthen),  another  vessel  also 
belonging  to  the  defendants,  under  fresh  articles,  with  an  advance  of  wages,  vi/,.  to  41. 
per  month  ;  the  new  articles,  howevei-,  not  being  signed  in  the  presence  of  a  consular 
agent, — there  being  no  ronsUintly  resident  consular  agent  at  the  [)lac(.'  wlieie  the 
transfer  oectn'red.  The  plaintiff  remained  on  board  the  "  Dauntless,"  doing  fluty  as 
stewaid,  until  her  arrival  in  I'^nglaiid  on  the  22iid  of  .June,  1856.  The  plaintiff 
proved  that  he  served  in  the  capacity  mentioned  on  board  the  "Census, "and  that 
he  was  induced  by  the  ca()tain's  oflcr  of  the  increased  pay  to  transfer  himself  to  the 
"  I  >auiitlcss." 

[515]    It  appeared,  that,  on  theariival  of  the  "  Dauntless  "at  liiverpool,  the  plaintiff 
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claimed  to  be  paid  wages  at  the  rate  of  41.  per  mouth  for  the  period  during  which  he 
had  served  on  board  the  "Dauntless."  The  defendants,  however,  refused  to  pay  him 
more  than  at  the  rate  mentioned  in  the  aiticles  under  which  he  shipped  on  board  the 
"  Gustos  "  ;  insisting  that  he  was  by  those  articles  bound  to  give  his  services,  if  required, 
on  board  the  "  Dauntless,"  that  being  a  vessel  "  in  the  same  employ  "  as  the  "  Gustos  "  ; 
and  they  declined  to  pay  him  even  at  the  lower  rate,  unless  he  would  agiee  to  accept 
it  as  payment  in  full. 

On  the  part  of  the  defendants,  it  was  objected  that  the  captain  had  no  authority 
to  stipulate  with  the  plaintiff  for  an  increased  i-ate  of  wages,  and  that  there  was  no 
consideration  for  his  promise  to  that  effect,  the  plaintiff  being  already  bound  by  the 
tei'ms  of  the  original  articles. 

The  learned  judge  directed  that  a  verdict  bo  entered  for  the  plaintiff  for  191.  15s., 
being  the  difference  between  the  31.  and  41.  per  month  for  the  time  he  served  on  board 
the  "Dauntless," and  21.  13s.  4d.,  being  the  penalty  under  the  17  &  18  Vict.  c.  104,  s.  87, 
for  the  defendants'  neglect  or  refusal  without  sufficient  cause  to  make  payment  of  the 
wages  due, — reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit  or  a  verdict 
for  them,  if  the  court  should  think  that  the  plaintiff  was  not  entitled  to  the  increased 
pay,  and  that  the  penalty  had  not  been  incurred. 

Brett,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly.  He  submitted 
that  the  contract  under'  the  articles  was  a  separate  contract  Ijetween  the  owners  and 
each  .seaman  who  signed  them  ;  that  the  plaintiff  was  bound  by  the  articles  he  signed 
on  shipping  on  Ijoard  the  "  Gustos  "  to  serve  for  the  stipulated  period  on  [516]  board 
any  other  vessel  in  the  same  employ,  and  con.sequently  that  the  master  hail  no  authority 
to  make,  nor  was  there  any  consideration  for  the  making  of,  the  subsequent  articles, — • 
citing  Siilk  v.  Mei/rick,  2  Gamp.  317,  and  Harris  v.  Carter,  3  Ellis  &  B.  559.  He  also 
urged,  that,  inasmuch  as  the  second  articles  were  not  signed  in  the  presence  of  a 
consular  agent,  as  required  by  the  1  60th  section  of  the  17  &  18  Vict.  c.  104  (o),  they 
were  void  :  but  upon  this  point  no  rule  was  granted,  the  court  observing  that  the 
omission  of  that  formality  would  not  avoid  the  agreement,  assuming  that  the  master 
had  authority  to  make  it. 

Edward  James,  Q.  C.,  and  Milvvard,  on  a  subseipjent  day  in  the  .same  term  shewed 
cause.  The  plaintiff  is  entitled  to  retain  his  verdict  for  the  full  amount,  or,  if  not,  at 
all  events,  for  the  sum  due  to  him  for  double  wages  for  the  ten  days  dui-ing  which  the 
wages  legally  due  were  withheld.  The  contract  was  for  a  voyage  [517]  from  Liverpool 
to  the  west  coast  of  Africa  and  liack  to  a  final  port  of  discharge  in  the  united  kingdom, 
or  for  a  term  not  to  exceed  three  years  ;  and  it  contains  the  following  stipulation, — 
"The  crew,  if  required,  to  be  transferred  to  any  other  ship  in  the  same  employ." 
The  "  Gustos "  being  on  the  coast  of  Africa,  the  captain  was  transferred  to  the 
"Dauntless";  and,  desiring  to  have  the  plaintiff's  services  on  board  that  vessel,  he 
offered  to  increase  his  wages  to  41.  per  month,  in  consideration  of  the  increased  duty 
which  from  the  larger  size  of  the  vessel  would  be  cast  upon  him  ;  and  the  new  articles 
were  accordingly  signed.  It  is  clear  that  the  service  on  board  the  "  Dauntless  "  was 
not  required  of  the  plaintiff  as  a  duty,  otherwise  no  new  articles  would  have  been 
entered  into.  The  main  question  here  is,  whether  there  is  anything  in  the  former 
articles  to  preclude  the  defendant  from  entering  into  this  new  engagement.  It  is 
submitted  that  there  is  not ;  for,  the  stipulation  as  to  the  transference  of  the  plaintiff's 

(o)  Which  enacts  that  "every  master  of  a  British  ship  who  engages  any  seaman  at 
any  place  out  of  Her  Majesty's  dominions  in  which  there  is  a  British  consular  officer, 
shall,  before  carrying  such  seaman  to  sea,  procure  the  sanction  of  such  officer,  and  shall 
engage  such  seaman  before  such  officer  ;  and  the  same  rules  as  are  hereinbefore  (s.  159) 
contained  with  respect  to  the  engagement  of  seamen  before  shipping  masters  in  the 
luiited  kingdom  shall  apply  to  such  engagements  made  before  consular  officers ;  and, 
upon  every  such  engagement,  the  consular  officer  shall  indorse  upon  the  agreement  his 
sanction  thereof,  and  an  attestation  to  the  effect  that  the  same  has  been  signed  in  his 
presence,  and  otherwise  made  as  hereby  required  ;  and  every  master  who  engages  any 
seaman  in  any  place  in  which  there  is  a  consular  officer,  otherwise  than  as  hereinbefore 
required,  shall  incur  a  penalty  not  exceeding  201. ;  and  if  in  any  case  the  indorsement 
and  attestation  hereby  required  is  not  made  upon  the  agreement,  the  burden  of 
pioving  the  engagement  to  have  been  made  as  hereinbefore  required  shall  lie  upon 
the  master." 
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services  to  another  vessel,  is  iiicousisteiit  with  the  provisions  of  the  17  it  18  Vict. 
c.  1 04,  and  void  as  against  the  sea-men  ;  and,  further,  it  applies  not  to  individual 
seamen,  but  to  a  transhipment  of  the  entire  crew.  The  l-19th  section  of  the  17  &  IS 
Vict.  0.  104,  enacts  that  "the  master  of  every  ship,  except,  &c.,  shall  enter  into  an 
agreement  with  every  seaman  whom  he  carries  to  sea  from  any  poit  in  the  united 
kingdom  as  one  of  his  crew,  in  the  manner  hereinafter  mentioned  ;  and  every  such 
agreement  shall  be  in  a  form  sanctioned  by  the  board  of  trade,  and  shall  be  dated  at 
the  time  of  the  first  signature  thereof,  and  shall  be  signed  by  the  master  before  any 
seaman  signs  the  same,  and  shall  contain  the  following  particulars  as  terms  thereof, 
that  is  to  say, — 1.  The  nature,  aiid,  as  far  as  practicable,  the  duration  of  the  intended 
voyage  or  engagement :  2.  The  number  and  description  of  the  crew,  specifying  how 
many  are  [518]  engaged  as  sailors  :  3.  The  time  at  which  each  seaman  is  to  be  on 
board  or  to  begin  work  :  4.  The  capacity  in  which  each  seaman  is  to  serve :  5  The 
amount  of  wages  which  each  seaman  is  to  receive :  6.  A  scale  of  the  provisions  which 
are  to  be  furnished  to  each  seaman  :  7.  Any  regulations  as  to  conduct  on  board,  and 
as  to  Knes,  short  allowance  of  provisions,  or  other  lawful  punishment  for  misconduct, 
which  have  been  sanctioned  hy  the  board  of  trade  as  regulations  proper  to  be  adopted, 
and  which  the  parties  agree  to  adopt :  and  every  such  agreement  shall  be  so  framed 
as  to  admit  of  stipulations,  to  be  adopted  at  the  will  of  the  master  and  seamen  in  each 
case,  as  to  advance  and  allotment  of  wages,  and  may  contain  any  other  stipulations 
which  are  not  contrary  to  law :  provided,  that,  if  the  master  of  any  ship  belonging 
to  any  British  possession  has  an  agreement  with  his  crew  made  in  due  form  according 
to  the  law  of  the  possession  to  which  such  ship  belongs  or  in  which  her  crew  we  e 
engaged,  and  engages  single  seamen  in  the  united  kingdom,  such  seamen  may  sign 
the  agreement  so  made,  and  it  shall  not  be  necessary  for  them  to  sign  an  agreement 
in  the  form  sanctioned  by  the  board  of  trade."  The  182nd  section,  which  was 
obviously  introduced  for  the  protection  of  seamen  against  improvident  agreements, 
enacts  that  every  stipulation  in  any  agreement,  inconsistent  with  any  provision  of  the 
act,  shall  be  wholly  inoperative.  It  is  true,  that,  as  regards  the  voyage  originally 
contemplated,  these  terms  were  complied  with  ;  but  the  articles  were  manifestly  incon- 
sistent with  the  14!)th  section,  and  more  especially  with  the  second  stipulation 
contained  thei'ein,  as  to  the  number  and  description  of  the  crew.  The  transfer  might 
be  to  a  vessel  for  a  totally  ditlerent  voyage;  and  the  words  "any  other  ship  in  the 
same  employ  "  do  not  nocessai'ily  confine  it  to  a  vessel  belonging  to  the  same  owners. 
The  I50lh  [519]  section,  art.  4,  contains  a  pro\ision  as  to  transfer  of  services  to 
another  ship.  The  IDGth  section  shews  that  the  construction  now  contended  for  is  the 
correct  one  :  it  enacts,  that,  "  in  cases  where  several  home  trade  ships  belong  to  the 
same  owner,  the  agreement  with  the  seamen  may,  notwithstanding  anything  heroin 
contained,  be  made  by  the  owner,  instead  of  by  the  master,  and  the  seamen  may  be 
engaged  to  serve  in  any  two  or  more  of  such  ships  provided  that  the  names  of  the 
ships  and  tiie  nature  of  the  service  are  specified  in  the  agreement;  but,  with  the 
foregoing  exception,  all  (irovisions  heiciTi  contained  which  relate  to  ordinary  agree- 
ments for  home-trade  ships  shall  lie  applicable  to  agreements  made  in  pursuance  of 
this  section."  Here,  the  agreement  contains  neither  the  name  of  the  ship  to  winch 
the  transfer  is  to  be  made,  nor  the  natnr-e  of  the  service  which  is  to  be  substituted. 
The  lOOth  section,  which  provides  foi-  the  engaging  of  seamen  in  foreign  ports,  contains 
the  same  rec|uiicments  as  under  s.  i4i).  But,  assuming  that  the  [)laiutitl'  is  not  entitled 
to  recover  the  larger  amoinit  claimed,  he  is  at  all  events  entitled  to  double  wages 
the  period  during  which  the  defendants  withheld  the  pay  stipulated  by  the  articles 
for  the  service  on  board  the  "Cnstos,"  under  the  187th  section,  which  enacts  that  "the 
master  or  owner  of  every  ship  shall  pay  to  every  seaman  his  wages  within  the  respec- 
tive periods  following,  that  is  to  say,  in  the  Ciise  of  a  home-tiade  ship,  within  two 
days  after  the  termination  of  the  agreement,  or  at  the  time  when  such  seaman  is 
discharged,  whichever  first  ha])pcns  ;  and  in  the  case  of  all  other  ships  (e.vcept  shii)S 
employed  in  the  southern  whale  fishery,  or  (jn  other  voyages  for  which  seamen  by  the 
terms  of  their  agreement  are  wholly  compensated  by  shares  in  the  jirofits  of  the 
adventure)  within  three  days  after  the  cargo  has  lieen  delivered,  or  within  five  days 
after  the  seaman's  dis-[520]  charge,  whichever  first  happens  ;  and,  in  all  cases,  the 
seaman  shall  at  the  time  of  his  discharge  be  entitled  to  be  paid  on  account  a  sum 
equal  to  one  fourth  part  of  the  balance  due  to  him  ;  and  every  maslcT-  or  owner  who 
neglects  or  refuses  to  make  payment  in  manner  aforesaid,  without  sullieient  cause, 
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shall  pay  to  the  seaman  a  sum  not  exceeding  the  amount  of  two  days'  pay  for  each  of 
the  days,  not  exceeding  ten  days,  during  which  payment  is  delayed  beyond  the 
respective  periods  aforesaid,  and  such  sum  shall  be  recoverable  as  wages."  The  mere 
fact  of  the  plaintift"s  claiming  too  much,  did  not  absolve  the  owners  from  paying  or 
tendering  what  was  really  due  :  and  here  there  was  no  evidence  of  any  tender. 

Brett,  in  support  of  his  rule.  There  was  no  neglect  or  refusal  "  without  sufficient 
cause  "  to  pay  what  was  really  due  ;  the  plaintiff  demanded  to  be  paid  at  the  rate  of 
41.  per  month.  [Williams,  J.  It  was  not  absolutely  necessary  that  a  tender  should 
be  made;  but  at  least  there  should  have  been  an  offer  to  pay  what  was  due.]  The 
plaintiff's  excessive  demand  prevented  the  settlement.  Where  there  is  a  bona  fide 
dispute,  it  cannot  be  said  that  the  withholding  payment  was  wilful.  The  defendants 
could  not  have  obtained  a  discharge  pursuant  to  the  17.5th  section  (a).  In  construing 
[521]  such  an  agreement  as  this,  regard  must  lie  had  to  the  voyage  with  respect  to 
which  it  is  made.  The  voyage  here  was  in  the  African  trade, — which  consists  in 
cruising  about  among  the  rivers  and  bays  to  barter  with  the  nati\es.  To  cai'ry  on  this 
sort  of  trade,  two  or  more  vessels  are  necessary, — one  loading  the  produce  for  home, 
while  the  others  are  engaged  in  collecting  it  [Williams,  J.  If  that  had  been  specified 
in  the  agreement,  one  of  the  objections  which  ha\e  been  made  to  it  would  have  been 
obviated.  The  statute  lequires  that  the  vessel  and  the  voyage  shall  be  specified. 
Here,  the  agreement  is  general  in  its  terms.]  The  intention  of  the  parties  is  manifest. 
The  vessel  coming  home  would  necessarily  require  a  full  crew ;  the  others  would  not. 
The  deadly  nature  of  the  climate  also  would  require  provision  to  be  made  for  trans- 
ferring seamen  from  one  vessel  to  another.  The  wages  are  calculated  with  a  due 
regard  to  these  circumstances  :  and  the  provisions  of  the  act,  which  are  designed  to 
guard  the  seaman  from  being  entrapped  into  an  impro\ident  bargain,  are  sufficiently 
complied  with.  The  suggestion  that  the  stipulation  in  question  applies  only  to  the 
crew  collec-[522]-tively,  is  of  no  weight ;  for,  the  whole  scope  of  the  articles  shews 
that  they  constitute  a  bargain  between  the  master  or  owners  and  each  individual 
seaman,  each  stipulating  for  his  own  acts  and  conduct  only.  [Crowder,  J.  Some 
owners  may  trade  to  the  coast  of  Africa  and  to  Hudson's  Bay  :  under  this  agreement, 
the  plaintiff  might  have  been  transferred  to  a  vessel  bound  for  the  latter  place.]  The 
same  objection  would  arise  whatever  might  be  the  construction  put  upon  the  agree- 
ment. [Willes,  J.  The  form  of  articles  sanctioned  by  the  board  of  trade  requires 
the  ship  to  be  named,  and  the  1st  article  of  s.  149  requires  the  voyage  to  be  defined  : 
have  these  been  complied  with  .']  The  statute  is  only  director}'  in  those  respects ; 
and  that  section  provides  that  the  agreement  may  contain  any  other  stipulations  which 
are  not  contrary  to  law.  There  is  nothing  illegal  in  the  stipulation  for  the  transfer ; 
and,  if  there  were,  it  is  not  pleaded.  [Willes,  J.  You  set  up  the  agreement,  and  insist 
that  the  plaintiff  is  bound  by  it.  How  could  he  plead  its  illegality  T\  The  directions 
in  the  statute  are  complied   with  as  far  as  is   practicable  in   these  cases ;   it  was 

(a)  "  The  following  rules  shall  be  observed  with  respect  to  the  settlement  of  wages, 
that  is  to  say, — 1.  Upon  the  completion  before  a  shipping-master  of  any  discharge  and 
settlement,  the  master  or  owner,  and  each  seaman,  shall  respectively,  in  the  presence 
of  the  shipping-master,  sign,  in  a  form  sanctioned  by  the  board  of  trade,  a  nuitual 
release  of  all  claims  in  lespect  of  the  past  \oyage  or  engagement,  and  the  shipping- 
master  shall  also  sign  and  attest  it,  and  shall  retain  and  transmit  it  as  herein  directed, — 
2.  Such  release  so  signed  and  attested,  shall  operate  as  a  mutual  discharge  and  settle- 
ment of  all  demands  between  the  parties  thereto  in  respect  of  the  past  voyage  or 
engagement, — 3.  A  copy  of  such  release,  certified  under  the  hand  of  such  .shipping- 
master  to  be  a  true  copy,  shall  be  given  liy  him  to  any  party  thereto  requiring  the 
same  ;  and  such  copy  shall  be  receivable  in  evidence  upon  any  future  question  touching 
such  claims  as  aforesaid,  and  shall  have  all  the  effect  of  the  original  of  which  it 
purports  to  be  a  cop}', — 4.  In  cases  in  which  discharge  and  settlement  before  a 
shipping-master  are  hereby  required,  no  payment,  receipt,  settlement,  or  discharge 
otherwise  made  shall  operate  or  be  admitted  as  evidence  of  the  release  or  satisfaction 
of  any  claim, — 5.  Upon  any  payment  l;)eing  made  by  a  master  before  a  shipping- 
master,  the  shipping-master  shall,  if  required,  sign  and  give  to  such  master  a  state- 
ment of  the  whole  amount  so  paid ;  and  such  statement  shall,  as  between  the  master 
and  his  employer,  be  received  as  evidence  that  he  has  made  the  payments  therein 
mentioned." 
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impossible  to  name  by  anticipation  the  snbstituted  ship,  or  to  refer  to  it  with  more 
particularity.  The  whole  course  of  this  extensive  and  impoilant  trade  will  be  upset 
by  a  construction  of  the  aiticles  adverse  to  that  now  contended  for.  [Wille.s,  J.  The 
IGOth  section  seems  to  give  some  colour  to  3'our  argument :  it  would  seem  to  appl}' 
to  the  engagement  of  seamen  at  starting  on  the  voyage]  To  arrive  at  any  other 
construction,  the  court  must  hold  that  this  agreement  wa.s  illegal  in  its  inception. 

WiLLiAM.s,  J.  This  case  involves  a  point  of  very  general  importance,  and  therefore 
we  will  take  time  to  consider  our  judgment. 

Cui'.  adw  vult. 

[523]  Williams,  J.  now  delivered  the  judgment  of  the  court; — 

This  was  an  action  brought  to  recover  871.  Is.  9d.,  the  balance  of  a  sum  of  lUOl. 
alleged  to  l)c  duo  from  the  defendants  to  the  plaintiH'  for  w-ages  earned  b3'  him  as 
steward  of  their  vessels  the  "Gustos"  and  "Dauntless,"  and  for  double  pay  undei'  the 
statute  for  neglect  or  refusal  to  make  payment  of  wages,  without  reasonable  cause. 
The  defendants  paid  into  court  the  sum  of  671.  6s.  9d.,  and,  as  to  the  residue  of  the 
demand,  pleaded  never  indebted. 

At  the  trial  it  was  proved  as  follows : — The  defendants  were  merchants  at 
Liverpool,  and  owners  of  the  "  Gustos,"  the  "  Dauntless,"  and  other  vessels  engaged 
in  a  trade  between  this  country  and  the  west  coast  of  Africa.  In  the  month  of  March, 
1854,  the  "  Gustos  "  was  lying  at  Liverpool,  bound  for  the  west  coast  of  Africa.  Upon 
the  27th  of  that  month  the  plaintifi"  signed  the  ship's  articles  in  the  statutory  form, 
agreeing  thereby  to  serve  as  stewai'd,  at  31.  per  month,  upon  a  voyage  described  as 
being  "  from  Livei'pool  to  the  west  coast  of  Africa,  to  trade  in  any  ports,  bays,  or 
rivers  therein,  and  back  to  a  final  port  of  discharge  in  the  united  kingdom,  or  for  a 
term  not  to  exceed  three  years."  The  articles  also  contained  the  following  provision, 
viz.  "  The  crew  (if  required)  to  be  transferred  to  any  other  ship  in  the  same  employ." 
The  plaintiff  .sailed  in  the  "Gustos"  to  a  port  on  the  west  coast  of  Africa,  and  served 
on  board  her  pursuant  to  the  articles  until  the  12th  of  January,  1855.  On  that  day, 
the  master  of  the  "Gustos"  left  that  vessel,  and  transferred  himself  and  the  plaintifi' 
to  the  "  Dauntless,"  a  vessel  of  the  defendants'  in  the  same  employ  as  the  "  Gustos," 
within  the  meaning  of  the  articles  of  the  latter. 

The  plaintiff  stated  that  he  accompanied  the  master  into  the  "  Dauntless  "  at  his 
request,  and  that  articles  were  [524]  thereupon  signed,  by  which  he  was  to  receive  41. 
per  month,  instead  of  .'31.  per  month,  for  completing  the  voyage  in  the  "Dauntless" 
instead  of  the  "  Gustos  "  ;  and  that  he  served  as  steward  of  the  "  Dauntless  "  from  the 
12th  of  January,  1855,  to  the  22nd  of  June,  1856,  when  she  completed  her  voyage, 
and  ai'rived  in  England.  The  ])laintiff  thereupon  claimed  to  be  paid  at  the  rate  of  41. 
per  month  for  the  period  of  his  service  aboard  the  "  Dauntless  "  pursuant  to  the  articles. 
The  defendants,  however,  insisted  that  the  plaintiH'  was  only  entitled  to  the  sum  of 
31.  per  month  for  the  whole  time  of  service,  inasmuch  as  the  original  articles  signed  at 
Liverpool  bound  him  to  tran.sfer  himself  to  and  serve  aboard  the  "  Dauntless,  "  being 
a  ship  in  the  same  employ  as  the  "Gustos,"  at  the  same  rate  as  if  had  continued  his 
voyage  aboard  the  "Gustos."  The  learned  judge  directed  a  verdict  for  the  plaintiff' 
for  the  sum  of  191.  15s.,  being  the  dilt'erence  between  31.  and  41.  per  month  during 
the  [)eriod  of  service  on  board  the  "Dauntless,"  and  21.  13s.  4d.,  being  the  penalty 
imposed  by  the  17  &  18  Vict.  c.  104,  s.  187,  for  neglect  or  refusal  to  make  payment, 
witliout  sufficient  cause  ;  but  reserved  leave  for  the  defendants  to  move  to  enter  a 
nonsuit  or  a  verdict  foi-  them,  in  case  the  couit  should  be  of  opinion  that  the  plaintiff 
was  only  entitled  to  31.  per  month  during  the  whole  period,  and  that  the  penalty  had 
not  been  incmred. 

A  rule  was  accordingly  obtained,  whirh  was  argued  liefore  my  brothers  Growder, 
Wille.s,  and  myself. 

Upon  the  argument,  it  was  scai-cely  denied  by  the  learned  counsel  for  the  i)laintifl', 
and  could  not  have  been  so  with  success,  that,  if  the  articles  signed  at  Liverpool  wore 
in  compliance  with  the  statute,  and  in  terms  oljligatory  upon  the  plaintiff  to  transfer 
himself  to  the  "  Dauntles.s,"  and  complete  his  voyage  in  her  at  the  original  wages  of 
31.  per  month,  there  was  no  considera-[525]-tion  for  the  agreement  in  the  second 
articles  to  pay  41.  per  month,  nor  any  authority  in  the  master  to  make  such  agreement : 
see  Thompson,  v.  llavdud;  1  Gampb.  527  ;  Harris  v.  iralsoii,  I'eake's  N.  P.  G.  72  ;  !Stilh 
V.  Mai/rick,  2  Gampli.  .317. 

It  vvii^,  howevcT',  argued  that  tlic  first  articles  were  void  for  non-compliance  with 

G.  P.  XVIIL— 17* 
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the  Mercantile  Marine  Act,  which  foi-  this  purpose  is  the  1.3  &  14  Vict.  c.  9.3;  the 
17  &  18  Vict.  c.  104,  to  which  reference  was  made  in  the  course  of  the  argument,  not 
having  been  passed  till  the  10th  of  August,  18.54,  long  after  the  first  articles  were 
entered  into,  and  not  having  come  into  force  till  the  1st  of  May,  18.5.5.  The  .section 
applicable  to  the  case  is  the  46th,  which  enacts  "  that  everj'  master  of  a  ship  shall,  on 
carrying  any  seaman  to  sea  as  one  of  his  crew,  enter  into  an  agreement  with  him  in 
the  manner  hereinafter  mentioned  ;  and  every  such  agreement  shall  be  in  a  form  to 
be  sanctioned  and  issued  by  the  boaixl  of  trade,  and  shall  be  dated  at  the  time  of  the 
first  signature  thereof,  and  shall  be  signed  by  the  master  before  any  seaman  signs  the 
same,  and  shall  contain  the  following  particulars  as  terms  thereof, — 1.  The  nature, 
and,  as  far  as  practicable,  the  length  of  the  voyage  or  engagement  on  which  the  ship 
is  to  be  eraploj'ed. — 2.  The  time  at  which  each  seaman  is  to  be  on  board  or  to  begin 
work. — 3.  The  capacity  in  which  each  seaman  is  to  serve, — 4.  The  amount  of  wages 
which  each  seaman  is  to  receive. — 5.  A  scale  of  the  provisions  which  are  to  be  furnished 
to  each  seaman. — 6.  Any  regulations  as  to  conduct  on  board,  and  as  to  fines,  short 
allowance  of  provisions,  or  other  lawful  punishments  for  misconduct,  which  have  been 
sanctioned  by  the  board  of  ti'ade  as  regulations  to  be  adopted,  and  which  the  parties 
agree  to  adopt ;  and  shall  be  so  framed  as  to  admit  of  stipulations,  to  be  adopted  at 
the  will  of  the  master  and  seaman  in  each  [526]  case,  as  to  advance  and  allotment 
of  wages  ;  and  may  contain  anv  other  stipulations  which  are  not  contrarj-  to  law." 

The  first  objection  to  the  articles,  that  it  was  in  the  alternative  for  "a  voyage 
from  Liverpool  to  the  west  coast  of  xVfrica,  and  back,  or  for  a  term  not  to  exceed  three 
years,"  seems  not  maintainable,  when  it  is  considered  that  the  alternative  may  be 
construed  with  the  rest  of  the  description  of  the  voyage,  as  limiting  to  three  years 
the  time  during  which  the  seaman  was  obliged  to  serve  even  upon  such  a  voyage,  and 
disentitling  the  owners  to  his  services  be3'ond  that  time.  This  construction  makes 
the  agreement  valid. 

Another  objection  was,  that  the  provision  for  transferring  the  crew  to  any  other 
ship  was  inconsistent  with  the  statute,  and  therefore  void.  AVe  are,  however,  unable 
to  find  in  the  statute  anything  which  made  it  unlawful  for  persons  engaged  in  a  trade 
of  this  description  to  stipulate  for  the  services  of  a  seaman  for  a  specified  voyage  not 
exceeding  a  fixed  period  out  and  home,  to  be  rendered  either  on  board  the  vessel  in 
which  he  left  this  country  or  any  other  vessel  of  the  same  owner  engaged  in  a  similar 
adventure  ;  and  the  statute  (s.  4G)  provides  for  an  insertion  in  the  articles  of  any 
stipulation  which  is  not  contrary  to  law. 

It  was  further  contended  on  the  part  of  the  plaintift',  that,  assuming  the  articles 
to  be  valid,  the  provision  for  transferring  "  the  crew  "  into  any  other  ship  applied 
only  to  a  case  where  the  whole  crew  were  transferred  together,  and  did  not  appl}'  to 
the  transfer  of  less  than  the  whole.  The  articles  constitute  in  all  other  i-espects  an 
agreement  between  the  owners  and  each  of  the  crew  for  himself ;  and  the  expression 
"  the  crew  "  is  used  in  other  parts  of  the  agreement  to  express  the  crew  respecti\'ely  ; 
and  in  the  clause  under  consideration  it  governs  the  stipulation  "  not  to  trade  on  their 
own  account,"  [527]  which  is  clearly  several  as  to  each  of  the  crew,  and  not  merely 
joint  as  to  all.  The  plaintiff  was,  therefore,  bound  by  the  first  articles,  and  entitled 
under  them  to  31.  per  month  only  for  the  whole  period  of  service. 

It  was  finally  contended  on  the  part  of  the  plaintift',  that,  assuming  him  not  to 
have  been  entitled  to  recover  more  than  the  31.  per  month  for  which  he  originally 
agi'eed  to  serve,  still  that  he  was  entitled  to  recover  ten  days'  double  pay  under  the 
17  &  18  Vict.  c.  104,  s.  187,  as  a  penalty  for  neglect  or  refusal  without  sufficient  cause 
to  pay  the  amount  due  at  31.  per  month,  being  the  amount  paid  into  court.  This 
was  upon  the  supposition  that,  the  plaintift'  being  entitled  to  31.  per  month  only,  the 
defendants  neglected  or  refused  to  pay  that  amount  without  sufficient  cause.  It 
appeal's,  however,  that  the  defendants  were  always  ready  to  pay  that  sum,  if  the 
plaintift"  would  receive  it  in  settlement ;  and  that  the  plaintift"  ne^'er  was  willing  to 
receive  it  or  give  a  discharge  under  s.  175,  but  insisted  upon  payment  of  the  larger 
amount,  to  which  we  hold  him  not  to  be  entitled.  The  defendants,  theiefore,  cannot 
be  said  to  have  neglected  or  refused  to  make  payment  of  the  amount  which  they 
were  liable  to  pa\-,  or  to  have  done  so  without  sufficient  cause. 

The  rule  to  entei'  a  nonsuit  must,  therefore,  be  made  absolute. 

Rule  absolute. 
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[528]     Simmons  v.  Tayi.uk,  Public  Otticei-  of  the  London  Joint^Stock  Bunk. 

Dec.  .Sth,  l.s.^7. 

[Affirmed  in  E.xchequer  Cfiamber,  A  C.  B.  N.  S.  463.] 

The  statute  I'J  &  liO  Vict.  c.  2-5,  which  makes  a  "crossed  cheque"  payable  only  to  or 
through  a  l)anker,  applies  to  the  state  of  the  instmraent  at  the  time  of  its  present- 
ment :  and  therefore  the  banker  upon  whom  a  checjue  is  drawn  is  justified  in  paying 
it  otherwise  than  through  another  banker,  if,  when  presented,  it  does  not  bear  .any 
crossing  on  the  face  of  it. — The  crossing  forms  no  part  of  the  cheque  itself,  and 
conse<iuently  its  erasui'e  does  not  amount  to  a  forgery. 

This  was  an  action  against  the  defendant  as  the  registered  public  officer  of  the 
London  Joint^Stock  Bank,  to  recover  the  balance  of  a  customer's  account.  The 
declaration  contained  a  count  for  money  lent,  and  a  count  for  money  found  due  n])on 
an  account  stated. 

Plea  payment. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  London  aftei'  last 
Hilary  Term,  when  the  following  facts  appeared  in  evidence  : — The  plaintiti',  who  had 
an  account  with  the  London  Joint-Stock  Bank,  on  the  2yth  of  August,  185(5,  drew 
upon  it  a  cheque  for  1261.,  payable  to  "  George  Master,  Esq.,  or  bearer,"  crossed  it  in 
the  usual  way  by  writing  acro.ss  it  "&  Co.,"  between  two  parallel  linos,  and  inclo.sed 
the  cheque  so  crossed  in  an  envelope  addressed  to  "George  Master,  P]sq.,  22  Duke 
Street,  Manchester  Square,"  and  on  the  same  day  caused  it  to  be  posted.  The  true 
address  of  Mr.  Master  was,  No.  22  Duke  Street,  (Trosvenor  Square,  and  the  postman 
pi'oved  the  delivery  of  the  letter  at  the  house  to  which  it  was  addressed,  and  which 
appeared  at  the  time  to  have  been  uninhal)ite(I  and  under  repair  ;  but  it  never  reached 
the  hands  of  Mr.  Master.  Shortly  after  its  date,  the  cheque  was  presented  by  a 
stranger  at  the  bank,  and  paid  across  the  counter  as  an  ordinary  cheque,  there  being 
nothing  then  upon  the  face  of  it  to  indicate  that  it  was  a  "  crossed  cheque,"  the  lines 
and  the  words  "  &  Go."  having  been  so  ingeniously  obliterated  from  it  as  to  leave  no 
trace,  except  on  a  close  inspection  against  a  strong  light,  of  their  ever  having  been 
there. 

[529]  On  the  part  of  the  ])laintili'  it  was  insisted  that  the  ])ayment  of  the  cheque 
.so  altereil, — such  alteration  amounting  in  ])oiut  of  law  to  a  forgery, — was  not  a  pay- 
ment authorized  by  him  ;  and  that  the  bankers  had  been  guilty  of  negligence,  foi-  that 
they  were  tionnd  to  see  that  the  checjue  when  paid  by  them  was  unaltered,  and  that 
they  might,  by  having  their  cheques  printed  upon  paper  of  a  description  that  could 
not  lie  tampered  with,  have  prevented  the  fraud. 

On  the  other  hand,  it  was  insisted  that  no  negligence  was  imputable  to  the  defen- 
dant, but  that  the  plaintiff  himself  had  been  guilty  of  negligence  in  the  mode  of 
sending  the  eheijue. 

The  jury  found  that  there  had  been  no  negligence  on  either  side  :  and  his  l^oi'd- 
ship  thereupon  directed  the  verdict  to  be  entered  for  the  defendant,  reserving  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the  amount  of  the  chci|ue,  if  the 
coiu't  should  be  of  opinion  that  the  payment  of  tin*  (■he(|ne  "otherwise  than  through 
some  l>anker,"  was  a  payment  unauthorized  l)y  the  |)laintiir. 

Byle.s,  Sci'jt.,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly,  "on  the  gi'ound 
that  the  payment  of  the  cheque  by  the  defendant  was  not  authorized,  the  cheque 
having  been  crossed." 

Bovill,  l^.  C,  and  Archibald,  in  Trinity  Term,  shewed  cause.  'I'lie  aigumcnts 
upon  which  the  rule  will  l)e  attempted  to  be  supported,  will  lie,  — lirst,  th;it  the  b.auk 
were  not  justiKcd  in  paying  the  cheque,  liocau.se  it  was  a  forged  instrument, — secondly, 
that,  by  virtue  of  the  recent  statute  1!)  &  20  Vict.  e.  25,  the  cheque  was  only  ])ayable 
through  some  l)anker.  There  can  be  no  doubt  an  altciation  of  a  bill  or  cheque  in  a 
material  part  amounts  to  forgery  ;  but  no  case  has  held  that  the  obliteration  of  the 
crossing  of  a  cheque  constitutes  a  [530]  forgery.  On  the  contrary,  it  has  been 
expressly  decided  that  the  crossing  forms  no  part  of  the  instrument,  but  is  a  mere 
memorandum  indicating  that  the  holder  is  to  present  it  foi'  jjaynient  through  some 
Iwnker.  This  was  held  by  the  court  of  E.\eho([Uor  in  Hr.Uniiiji  v.  Mdijonlianti, 
7   Exch.   yyj.     That  was  an  action  against  a  banker  for  money   lent,   to  which   the 
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defendant  pleaded  payment.  It  appeared  that  the  plaintitV  had  drawn  a  cheque  on 
the  defendant,  and  crossed  it  thus, — "  Bank  of  England,  for  account  of  the  Accountiint- 
General."  A  party  to  whom  this  cheque  was  given  struck  out  the  crossing  by  running 
a  pen  through  it,  leaving  it  however  perfectly  legible,  and  crossed  the  cheque  a 
second  time  with  the  name  of  his  own  bankers,  G.  &  Co.,  and  paid  it  into  their  bank, 
to  the  credit  of  his  own  account.  The  cheque,  being  presented  by  them  for  payment, 
was  paid  by  the  defendant,  who  charged  it  to  the  debit  of  the  plaintifl["s  account. 
The  money  was  placed  by  G.  &  Co.  to  the  credit  of  their  principal  in  his  account  with 
them,  and  he  converted  the  money  to  his  own  use.  It  was  found  that  the  Accountant- 
Geiieral  would  not  receive  payment  by  cheque,  unless  drawn  on  the  Bank  of  England  : 
and  it  was  held  that  the  circumstance  of  the  cheque  being  thus  doubly  cro.ssed  artbrded 
no  additional  evidence  of  negligence  against  the  defendant.  Parke,  B.,  in  delivering 
the  judgment  of  the  court,  there  said  :  "The  crossing  a  cheque  cannot  operate  as  an 
indorsement  to  the  banker  whose  name  is  used,  becjiuse  it  was  not  written  with  any 
intent  to  transfer  the  property  in  the  cheque  to  him,  and  it  wants  the  essential  part 
of  an  indorsement,  the  delivery  of  the  instrument  to  the  indorsee.  And  we  think  it 
cannot  well  be  supposed  that  the  usage  is  to  be  considered  as  equi\alent  to  a  direction 
by  the  holder  or  drawer  to  the  drawee  not  to  pay  to  the  bearer,  but  to  a  particular 
person  only  ;  for,  [531]  then  the  cheque  would  be  altered  in  a  manner  which  would 
take  it  out  of  the  exemption  of  the  stamp-act,  .55  G.  3,  c.  184,  sched.  part  1,  which 
applies  to  cheques  payable  to  bearer  only  ;  and  the  bankers  to  whom  it  was  addressed 
would  not  be  bound  to  pay  the  person  named.  We  are,  therefore,  of  opinion  that  a 
crossing  the  cheque  with  the  name  of  a  banker  cannot  have  the  effect  of  restricting 
its  negotiability  to  such  banker  alone.  To  hold  it  to  have  this  effect,  would  be  to 
render  the  instrument  no  longer  a  cheque."  That  case  was  confirmed  by  the  court 
of  Queen's  Bench  in  Carlan  v.  Ireland,  5  Ellis  &  B.  765.  Independently,  therefore, 
of  the  recent  statute,  it  may  be  assumed  as  clear  law,  that  the  crossing  formed  no  part 
of  the  instrument,  and  that  the  banker  might  lawfully  pay  the  amount  to  the  bearer, 
notwithstanding  such  crossing.  Such  being  the  stiite  of  the  law,  an  act  is  passed  "  to 
amend  the  law  relating  to  drafts  on  bankers."  It  begins  with  reciting  that  "  doubts 
have  arisen  as  to  the  obligations  of  bankers  with  respect  to  cross-written  drafts  ;  and 
that  it  would  conduce  to  the  ease  of  commerce,  the  security  of  property,  and  the  pre- 
vention of  crime,  if  drawers  or  holders  of  drafts  on  bankers  payable  to  Ijearer  or  to 
order,  on  demand,  were  enabled  effectually  to  direct  the  payment  of  the  s.ime  to  be 
made  only  to  or  through  some  banker ; "  and  then  it  proceeds,  in  s.  1,  to  enact,  that, 
"in  every  case  where  a  draft  on  any  banker  made  payable  to  bearer  or  to  order  on 
demand  bears  across  its  face  an  addition  in  written  or  stamped  letters,  of  the  name  of 
any  banker,  or  of  the  words  'and  company,'  in  full  or  abbreviated,  either  of  such 
additions  shall  ha^'e  the  force  of  a  direction  to  the  bankers  upon  whom  such  draft  is 
made,  that  the  same  is  to  be  paid  only  to  or  through  some  banker,  and  the  same  shall 
be  payable  only  to  or  through  some  banker."  "The  crossing  contemplated  by  the 
statute  is  still  no  part  of  the  instrument :  it  is  something  which  is  or  may  be  [532] 
done  by  the  person  receiving  the  cheque.  To  what  period  of  time  does  the  statute 
refer  ?  How  is  the  banker  to  know  whether  the  cheque  is  a  crossed  cheque  or  not, 
but  by  the  appearance  it  bears  at  the  time  of  its  presentment  ?  [Cresswell,  J.  Suppose 
a  che([ue  were  issued  without  cro.5sing,  and  the  payee,  or  one  to  whom  he  passes  it, 
ei'o.sses  it  with  the  name  of  a  banking  firm  or  the  words  "&  Co.,  "  and  a  subsequent 
holder  erases  the  cro.ssing  so  skilfully  as  to  leave  no  trace  of  it,  and  the  lianker  upon 
whom  it  is  drawn  pays  it,  does  he  not  pay  it  according  to  the  direction  of  his  customer?] 
Undoulttedly  he  does.  [Cockburn,  C.  J.  What  would  be  the  consequence  if  the 
drawer  of  the  cheque,  after  crossing  the  cheque,  himself  erased  the  crossing?]  If 
it  is  immaterial  by  whom  the  cheque  is  crossed,  it  must  be  equally  immaterial  by 
whom  the  crossing  is  erased.  Suppose  the  words  "  &  Co."  were  written  with  a  black- 
lead  pencil,  and  afterwards  rubbed  out  (a)  1  [Cresswell,  J.  That  would  be  precisely 
the  same  as  the  case  I  put.  Cockburn,  C.  J.  Suppose  the  statute,  instead  of  author- 
izing the  crossing  of  a  cheque  with  the  name  of  a  banker  or  the  words  "&  Co., '  had 
authorized  the  writing  across  it  a  direction,  in  extenso,  for  its  payment  to  or  through 

(a)  An  indorsement  written  on  a  promissory  note  with  a  black-lead  pencil,  instead 
of  ink,  is  a  writing  in  law,  and  entitles  the  indorsee  to  sue  upon  the  note  :  Geary  v. 
Pkysk,  7  D.  &  K.  653. 
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some  Imnker,  uikI  liiid  then  cnaftecl  that  the  cheque  should  not  he,  paid  in  contra- 
vention of  that  direction,  and  that  (Hrection  were  ol)literated  by  artiticial  means,  and 
the  cheqnc  paid  as  an  iinci'ossed  cheque,  what  would  ha\e  been  the  result'!]  In  such 
a  cii.se,  it  would  have  been  ditticult  to  say  that  the  altei'ation  did  not  amount  to  a 
forgery,  and  that  the  payment  was  not  unauthorized.  [Cockburn,  C.  J.  Is  not  this 
the  same  thing,  the  words  "&  Co."  being  declared  by  the  [533]  statute  to  be  e(|uiva- 
lent  to  such  a  direction?]  The  diiection  is  no  part  of  the  instrument:  and  the 
question  is  to  be  determined  by  that  which  appears  upon  the  face  of  the  eherjue  at 
the  time  of  its  piesentment.  How  can  that  be  a  direction  to  the  banker  which  does 
not  appear  upon  the  cheque  when  presented?  The  object  of  the  statute  was  merely 
to  settle  a  doubt  which  had  existed  in  \\'^estminster  Hall  as  to  what  the  ci'ossing  reall}' 
imported,  and  not  to  impose  any  additional  lialiility  upon  the  banker.  I  Williams,  J. 
May  a  liona  tide  holder  of  a  crossed  cheque  lawfully  erase  the  crossing  !J  It  is  sub- 
mitted that  he  may.  [Williams,  J.  Suppose  a  party  (not  representing  a  banker) 
presents  a  crossed  cheque  ovei'  the  counter,  and  the  banker  upon  whom  it  is  drawn 
refuses  to  pay  it,  and  the  person  presenting  it  at  once  erases  the  crossing,  either  with 
a  knife  or  by  drawing  a  pen  thi-ough  it,  and  again  presents  it,  would  the  banker  be 
justified  in  paying  it  ?]  He  would.  The  whole  question  undoubtedly  is  involved  in 
difhculty  :  the  only  proper  course  is,  to  see  what  was  the  object  of  the  legislature  ; 
and  this  is  best  discovered  from  the  preamble.  Looking  at  the  whole  statute,  it  is 
clear  that  the  crossing  of  the  cheque  no  more  forms  part  of  the  instrument  now  than 
it  did  before  the  passing  of  the  statute.  And,  to  amount  to  a  direction  to  the  lianker, 
it  clearly  must  appear  upon  the  instrument  when  presented.  The  language  of  the 
19th  section  of  the  \G  &  17  Vict.  c.  59,  which  is  in  pari  materia,  supports  this  con- 
struction :  that  section  provides  "  that  any  draft  or  order  drawn  upon  a  banker  for 
a  sum  of  money  payalile  to  ordei'  on  demand  which  shall,  when  presented  for  pay- 
ment, purport  to  be  indoi'sefl  by  the  person  to  whom  the  same  shall  be  drawn  payable, 
shall  be  a  suthcient  authority  to  such  bankei'  to  pay  the  amount  of  such  draft  or  order 
to  the  beaier  thereof ;  and  it  shall  not  be  incumbent  on  such  banker  [534]  to  prove 
that  such  indorsement,  or  any  subsequent  indorsement,  was  made  by  or  under  the 
direction  or  authority  of  the  person  to  whom  the  said  draft  or  ordei-  was  or  is  made 
payable  either  by  the  drawer  or  any  indorser  thereof."  The  rule  for  the  construction 
of  statutes  is  thus  pi-opounded  by  Coleridge,  J.,  in  Tlic  King  v.  The  Poor  Law  CommU- 
sioncrs,  In  the  Mnt/er  of  the  Parish  of  St.  Pancm.t,  6  Ad.  &  E.  1,  7  ;  1  N.  &  P.  371,— "It 
is,  in  my  opinion,  so  important  for  the  court,  in  construing  modern  statutes,  to  act 
upon  the  principle  of  giving  full  cfl'ect  to  their  language,  and  of  declining  to  mould 
that  language  in  oi'der  to  meet  either  an  alleged  convenience  or  an  alleged  e(j\u"ty, 
upon  doubtful  e\id€iice  of  intention,  that  nothing  will  induce  me  to  withdraw  a  case 
from  the  operation  of  a  section,  which  is  within  its  words,  but  clear  and  unambiguous 
evidence  that  .so  to  do  is  to  fulfil  the  general  intent  of  the  statute,  and  also  that  to 
adhere  to  the  literal  interpretation  is  to  decide  inconsistently  with  other  and  over- 
ruling provisions  of  the  same  statute.  When  the  evidence  amounts  to  this,  the  court 
may  properly  act  u])on  it ;  for,  the  object  of  all  rules  of  construction  being  to  a.sccr- 
tain  the  meaning  of  the  language  used,  and  it  being  unreasonable  to  impute  to  the 
legislature  inconsistent  intents  upon  the  .same  general  subject-matter,  what  it  has 
clearly  said  in  one  part  must  be  the  best  evidence  of  what  it  has  intended  to  say  in 
the  other."  Hall  v.  FiiUm;  f)  15.  &  C.  750,  8  1).  &  U.  4(54,  will  probably  be  relied  on 
for  the  plaintifi';  but  there  the  decision  proceeded  upon  the  ground  that  the  payment 
w.'i.s  good  to  the  e.\tent  of  the  original  order,  but  unauthorized  as  to  the  excess. 
Here,  the  erasure  of  the  crossing  leaves  the  original  orrler  intact. 

i'yles,  Serjt.,  and  C.  (i.  Addison,  in  support  of  the  lule.  Upon  the  sti'ictest  and 
most  literal  construction  [535]  of  the  statute,  the  plaintiH'  is  entitled  to  the  verdict. 
The  first  object  of  the  sUitute,  as  appears  from  the  preamble,  was  the  case  of  com- 
merce, by  encouraging  the  practice  of  making  large  payments  by  checpies  upon 
bankers  ;  the  second,  the  security  of  pi'operty,  by  (amongst  other  things)  rendering 
the  sending  of  cheques  by  the  post  more  safe  ;  and  the  third,  the  prevention  of  crime, 
by  making  it  more  difticult  for  persons  dishonestly  possessing  themselves  of  such 
insti-uments  to  dispose  of  them  :  aiul  the  mode  by  which  the  legislature  contemplate 
attaining  these  objects  is,  by  enabling  the  drawers  oi'  holders  of  drafts  on  l)ankers 
payable  to  beai'ci- or  to  older,  on  demand,  "ellectually  to  direct  the  ])aymcnt  of  the 
same  to  be  made  to  or  through  some  lianker," — that  is,  to  put  such  a  ilirci'tion  upon 
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the  che(|uc  tbiit  it  shall  hu  paid  only  through  some  banker,  and  that  such  direction 
shall  not  be  evaded  except  by  means  of  a  foi'gery.  It  must  be  borne  in  mind  that 
cheijues  payable  "  to  order  "  never  were  crossed  before.  The  enacting  words  are  phiin 
and  simple, —"In  every  case  where  a  draft  on  any  banker  made  payable  to  bearer  or 
to  order  on  demand,  bears  across  its  face  an  arldition  in  written  or  stamped  letters,  of 
the  name  of  any  banker,  or  of  the  words  '  and  company,'  in  full  or  abbreviated,  either 
of  such  additions  shall  have  the  force  of  a  direction  to  the  bankers  upon  whom  such 
draft  is  made,  that  the  same  is  to  be  paid  only  to  or  through  some  banker,  and  the 
same  shall  be  payable  only  to  or  through  some  banker."  According  to  the  construc- 
tion contended  for  on  the  other  side,  the  crossing  has  no  force  at  all.  There  is  no 
reason  why  the  word  "  bears  "  should  be  restricted  to  the  time  of  the  presentment  of 
the  instrument.  [Gresswell,  J.  When  is  a  cheque  a  direction  to  the  banker  I]  When 
it  is  issued.  When  is  it  a  draft?  [Cresswell,  J.  It  is  a  draft  when  issued,  a  direc- 
tion to  the  banker  when  presented.  [536]  Cockburn,  C.  J.  It  must  be  taken  as  an 
entire  transaction, — inchoate  at  the  time  of  the  issuing  of  the  cheque,  complete  when 
the  presentment  takes  place.]  Suppose  a  bill  were  made  payable  to  John  Smith  or 
order,  and  he  indoi-ses  it  in  blank,  the  holder  mav  restrict  the  negotiability  of  the 
instrument  by  writing  above  the  name  of  John  Smith,  "  pay  Thomas  Jones."  [Cress- 
well,  J.  That  would  only  effectuate  the  intention  of  the  indorser,  by  pointing  out 
more  particularly  the  intended  indorsee.  Do  you  contend  that  this  cheque  is  no 
longer  a  cheque  payable  to  bearei'  T\  Bdlaiuy  v.  Marjorihanks,  7  Exch.  389,  and 
CarJon  v.  Irdawl,  5  Ellis  &  B.  765,  have  decided  that  a  crossed  cheque  is  still  a 
cheque  payable  to  bearer ;  but  now  it  must  be  presented  by  or  through  some  banker. 
[Cre-sswell,  J.  Then  it  is  not  a  cheque  payable  to  bearer.]  The  bearer  must  present 
it  through  a  particular  channel.  [Cresswell,  J.  That  is  a  contradiction  in  terms :  it 
must  cease  to  be  payable  "  to  bearer,"  when  the  bearer  is  not  entitled  personally  to 
demand  it.  Williams,  J.  The  substance  of  the  enactment  is,  that,  if  tlie  cheque 
bears  across  its  face  certain  words,  the  drawee's  authority  to  pay  it  is  abridged  :  and 
your  argument  is,  that,  if  it  ever  had  those  words  across  it,  the  nature  of  the  instru- 
ment is  altered,  and  the  authority  abridged?]  Precisely  so.  The  statute  in  effect 
makes  the  crossing  a  part  of  the  cheque, — though  it  is  unnecessary  for  the  present 
puipose  to  carry  the  argument  so  far.  The  relation  of  banker  and  customer  is  thus 
treated  by  Lord  Langdale,  M.  K.,  in  Wath  v.  Christie,  11  Beavan,  543,  551, — "In  the 
ordinary  relation  between  banker  and  customer,  the  customer  is  a  mere  common 
creditor  of  the  banker.  A  debt  is  owing  to  the  customer,  which  he  may  at  any  time 
call  on  the  banker  to  pay,  and  which  it  is  the  duty  of  the  banker  to  pay  upon  his 
order  or  cheque.  The  customer  may  order  it  to  be  paid  to  himself  or  any  body  [537] 
else,  or  he  may  order  it  to  be  carried  over  or  transferred  from  his  own  account  to  the 
account  of  any  other  person,  as  he  pleases.  He  may  do  so  by  a  written  instrument ; 
and  I  know  nothing  to  prevent  his  doing  so  by  a  verbal  direction,  except  this, — that 
the  bank  may  require  some  written  evidence  of  this  order  to  transfer :  and  I  believe 
there  is  no  neces.sity  for  giving  a  written  instrument,  except  for  the  purpose  of 
evidence."  A  debt  due  from  a  banker  to  his  customer  is  barred  liy  the  statute  of 
limitations:  Putt  v.  Chcig,  16  M.  &  W.  321.  The  effect  of  the  crossing  of  a  cheque 
was  considered  in  the  case  of  Stewart  v.  Lee,  M.  &  M.  158.  There,  C.  drew  a  cheque 
on  his  bankers  payable  to  A.  &  B.,  assignees  of  E.,  or  bearer,  and  wrote  the  names  of 
their  bankers  across  it.  B.,  who  had  another  (private)  account  with  the  bankers,  paid 
the  cheque  into  that  account :  and  it  was  held  that  the  bankers  were  justified  in 
applying  it  to  that  account ;  the  drawer's  writing  the  names  of  the  bankers  of  the 
payees  of  the  cheijue  across  it  not  being,  according  to  the  custom  of  trade,  information 
to  the  bankers  that  the  money  was  that  of  the  payees.  Furthei',  it  is  submitted  that 
the  effect  of  the  erasure  of  the  crossing,  was  to  make  the  cheque  an  entirely  new 
instrument :  the  cheque  which  the  bank  paid,  was  not  the  cheque  which  the  plaintiff 
drew.  Any  unauthorized  alteration  of  a  bill  or  a  cheque  after  acceptance  or  issuing, 
is  a  forgery  .•  Master  v.  Miller,  4  T.  R.  320  ;  Ilall  v.  Fuller,  5  B.  &  C.  750,  8  D.  &  R. 
464;  Youncf  v.  Orole,  4  Bingh.  253,  12  J.  B.  Moore,  484;  and  a  banker  cannot  debit 
his  customer  with  a  payment  made  to  one  who  claims  through  a  forged  instrument ; 
Uoharts  v.  Tucker,  1  6  Q.  B.  560. 

Cur.  adv.  vult. 

Cresswell,  J.,  now  delivered  the  joint  opinion  of  Williams,  J.,  Willes,  J.,  and 
himself : — 
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[538]  This  case  depends  upon  the  etlect  to  be  given  to  the  statute  19  &  'JO  Vict, 
c.  25,  an  act  to  amend  the  law  relating  to  drafts  on  bankers.  Before  the  statute  was 
passed,  a  customer  of  a  banker,  by  drawing  a  cheque  and  writing  across  it  the  name 
of  another  banker,  did  not  limit  the  authority  of  the  drawee  to  paying  the  party  or 
firm  whose  name  was  .so  written  acro.ss  it.  It  did  not  amount  to  a  direction  to  the 
drawee,  Init  liad  the  efl'ect  of  calling  for  vigilance  on  his  pai't ;  and,  where  a  banker 
had  paid  otherwise  than  to  the  party  so  designated,  it  was  held  that  the  ([uestion  was, 
not  whether  he  had  acted  conti-ary  to  orders,  but  whether  he  hud  l)een  guilty  of  negli- 
gence. It  formed  no  part  of  the  instrument  itself,  and  in  no  way  altered  its  effect : 
see  the  judgment  of  Paike,  B.,  in  Bdlamij  v.  Maijorihaiik.%  7  Exch.  403. 

This  statute  was  passed  for  the  purpose  of  making  such  matter  written  across  a 
cheijue,  whether  written  by  a  drawer'  or  payee,  operate  as  a  direction  to  the  banker 
to  pay  in  that  mode,  and  to  render  the  cheque  pa\'al)le  in  that  mode  only.  The 
words  of  the  statute  are, — "Whereas  doubts  have  arisen  as  to  the  obligations  of 
bankers  with  respect  to  cross-written  drafts  :  and  whereas  it  would  conduce  to  the 
ease  of  commerce,  the  security  of  propeity,  and  the  prevention  of  crime,  if  drawers 
or  holders  of  drafts  on  bankers  payable  to  bearer  or  to  order  on  demand,  were  enabled 
effectually  to  direct  the  payment  of  the  same  to  be  made  only  to  or  through  some 
banker :  "  be  it  therefore  enacted,  that,  "  in  every  case  where  a  draft  on  any  banker 
made  payable  to  bearer  or  to  order  on  demand  bears  across  its  face  an  addition,  in 
written  or  stamped  letters,  of  the  name  of  any  banker,  or  of  the  words  'and  com- 
pany,' in  full  or  abbreviated,  either  of  such  additions  shall  have  the  force  of  a  direc- 
tion to  the  bankers  upon  whom  such  draft  is  made,  that  the  same  [539]  is  to  be  paid 
only  to  or  through  some  bankei',  and  the  same  shall  be  payable  only  to  or  through 
some  banker." 

Now,  this,  I  apprehend,  does  not  apply  to  the  time  when  the  cheque  is  issued ; 
for,  the  preamble  contemplates  the  crossing  of  a  cheque,  not  by  the  drawer  only,  but 
also  by  the  bolder,  whoever  he  may  be.  Nor  can  it  be  construed  as  if  the  words  had 
been  "  If  a  cheque,  &c.,  at  any  time  bears ; "  for,  if  after  it  is  i.ssued  uncrossed,  a 
holder  may  have  the  benefit  of  the  enactment  by  crossing  it,  why  should  not  another 
holder  have  a  right  to  erase  that,  and  restore  it  to  the  condition  in  which  it  was 
issued  ?  Considering  this  and  also  the  difficulty  of  holding  that  anything  can  operate 
as  a  direction  to  the  banker  which  is  not  exhibited  to  him,  I  think  the  sfcitute  nnist 
mean  that  the  cheque  is  to  bear  the  crossing  when  presented.  If  so,  the  cheque  in 
question  did  not  liear  it,  and  the  banker  was  not  prohibited  from  paying  it  otherwise 
than  to  01'  through  a  banker. 

But  it  is  further  to  be  considered  whether  the  crossing  was  part  of  the  cheque,  so 
that  the  erasure  of  it  would  amount  to  a  forgery  of  another  and  different  cheque 
from  that  which  the  plaintiff' drew  ;  for,  if  it  had  that  effect,  the  plaintiff'  never  drew 
the  cheque  that  was  paid,  and  the  banker  cannot  claim  credit  for  it. 

In  the  first  place,  it  does  not  appeal'  that  the  legislature  contemplated  making  the 
crossing  a  part  of  the  chc(|ue.  The  statute  says  that  it  shall  ha\e  the  force  of  a 
direction,  not  that  it  shall  alter  the  instiument.  If  it  were  to  have  that  eff'ect,  it 
would  be  a  strange  thing  to  give  to  the  payee  or  any  subsequent  holder  power  to 
alter  a  cheque  without  avoiding  it,  and  would  have  the  effect  of  creating  a  new  sort 
of  instrMiiicnt,  hitherto  unknown  to  the  law,  viz.  a  cheque  i)ayable  to  bearer,  or  con- 
ditionally, that  is,  if  presented  b}'  or  through  a  bank(!r.  Again,  it  .seems  strange  to 
enact  that  one  [540]  holder  may  cross  a  cheque,  and  a  subsequent  holder  mav  nut 
erase  that  crossing,  and  restore  it  to  the  condition  irr  which  it  was  issued.  If  he  tiray, 
then,  at  all  events,  the  cr'ossing  can  only  be  part  of  the  cheque  as  long  as  it  remains 
upon  it. 

Another  reason  for  huldiiig  it  not  to  be  a  \y,i.vl  of  the  choqitc,  so  as  to  make  the 
erasirr-e  operate  a.s  a  foi-gery  of  a  rrew  che(iue,  is  this,  that,  in  sirch  case,  if  a  chei(ue 
orrcc  crossed  with  a  liankcr's  name,  after'wards  erased,  were  ])resenteil  by  or'  Ihr'oirgh 
a  banker-,  and  paid  (which  is  all  that  is  icquir'c^d  irr  the  case  of  a  cheque  bcar'irrg  the 
crossirrg  when  presented),  the  banker'  could  not  clairrr  credit  for  the  ])ayrrreirt  so  made, 
— a  result  which  the  Icgislatrnc  does  not  a))])car  to  have  corrtern])latcd  or'  intended. 

C"i)('Ki;i'i;n,  C.  J.  i  think  it  r'ight  to  say  that  it  is  rrot  until  after'  considcralile 
hesitatiorr  that  I  have  br-orrght  rrrysclf  to  eorrcur  in  the  view  taken  by  the  rest  of  the 
court  irr  this  case  :  not  that  I  errter't<virr  arry  doubt  that  the  direct  arrd  imrrrediato 
operation  of  the  act  of  parliament  was  to  make  bankers  r'esporrsiblo  for  the  payment 
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of  cheques  when  crossed  in  the  manner  which  the  act  of  parliament  has  pointed  out, 
only  where  a  cheque,  when  presented,  h;is  a  crossing  upon  the  face  of  it :  Init  it 
occurred  to  me,  on  the  view  I  at  first  took  of  this  case,  that,  although  the  legislature 
had  not  contemplated  making  the  banker  responsible  in  a  case  like  the  present,  yet 
such  would  neveitheless  be  the  indirect  effect  of  the  statute,  inasmuch  as,  the  legis- 
lature having  now  made  this  crossing  of  the  cheque  equivalent  to  a  direction  con- 
tained in  the  cheque  to  the  banker  not  to  pay  except  the  cheque  be  presented  through 
another  banker,  any  alteration  of  the  cheque  when  once  so  made  by  the  drawer 
would  be  a  forgery,  and  therefoie  the  payment  by  the  banker  of  the  instrument, — it 
having  now  [541]  become  a  forged  instrument, — would  not  be  available  to  him  to 
credit  himself  against  the  drawer.  Upon  moi'e  mature  deliberation,  however,  I  am 
led  to  think  there  is  a  fallacy  in  this  view,  and  that  mj'  learned  Brothers  are  right  in 
holding  that  the  crossing  of  the  cheque  is  not  any  part  of  the  cheque  itself :  and, 
although  it  is  true  that  while,  before  the  statute,  the  crossing  merely  had  the  effect 
of  making  it  incumbent  on  the  banker  to  use  greater  caution  in  the  payment  of  the 
cheque,  it  now  operates  as  a  positive  and  peremptoiy  direction  to  him  not  to  pay 
except  under  given  circumstances  ;  and,  therefore,  it  might  perhaps  be  .said  that  the 
crossing  is  to  be  taken  as  though  the  drawer  had  drawn  the  cheque  in  this  form, — 
"  Pay  to  A.  B.  or  beai'er,  provided  the  bearer  be  a  banker,  or  the  cheque  is  presented 
through  a  banker."  Although  that  might  appear,  at  first  sight,  to  be  the  effect  of 
the  enactment  in  the  statute,  still  it  is,  after  all,  only  an  addition,  in  the  shape  of  a 
direction  in  the  cheque,  having  no  greater  operation  than  a  separate  written  direction 
would  have,  if,  after  having  drawn  the  cheque,  the  drawer  had  written  to  the  banker 
desiring  him  not  to  pay,  except  the  cheque  were  presented  through  a  banker.  I 
think,  therefore,  that  it  is  the  more  coi'rect  view  to  hold  that  the  crossing  is  a  direc- 
tion made  in  addition  to  the  cheque, — which  is  the  language  also  of  the  statute ; — 
that  it  is  not  an  integral  portion  of  the  cheque  (as  I  was  originally  inclined  to  think), 
but  an  addition  to  the  cheque,  and  independent  of  the  cheque,  and,  consequently,  that 
any  alteration  in  that  respect  would  not  amount  to  a  foigery,  and  that  it  cannot, 
therefore,  be  said  that  the  banker  is  still  liable  as  having  paid  a  forged  cheque.  I 
think,  thei'cfore,  after  a  good  deal  of  hesitation  and  doubt,  that  my  learned  Brothers 
are  right  in  the  view  they  take ;  and  I  concur  in  their  judgment. 
Rule  discharged. 

[542]     DiMMACK  AND  ANOTHER  V.  BowLEY  AND  ANOTHER.     June  5th,  1857. 

The  137th  section  of  the  12  &  13  Vict.  c.  106,  enacts  that  every  judge's  order  made 
by  consent  given  by  a  trader  defendant,  authorizing  the  plaintiff  to  sign  judgment 
and  issue  execution,  shall  be  filed  with  the  clerk  of  the  docquets  and  judgments  in 
the  court  of  Queen's  Bench  within  twenty-one  days,  otherwise  the  order,  and  any 
judgment  or  execution  thereon,  shall  ])e  null  and  void  to  all  intents  and  purposes 
whatever. — A.,  a  trader,  gave  B.  a  judge's  order  for  payment  of  a  certain  debt  and 
costs  to  be  taxed :  the  costs  were  duly  taxed,  and  the  amount  of  debt  and  costs 
paid  ;  and  afterwards,  and  within  twenty-one  days  from  the  date  of  the  order,  B. 
caused  it  to  be  filed  ; — Held,  that  he  had  a  right  to  do  so. — Held,  also,  that,  whether 
the  statute  made  the  filing  of  the  order  under  the  circumstances  imperative  or  not, 
no  action  would  lie  against  B.  for  filing  it,  inasmuch  as  it  could  not  be  said  to 
have  been  done  without  reasonable  or  probable  cause. — If  the  filing  had  been  an 
unauthorized  act, — semble  (per  Williams,  J.),  that  the  declaration  would  be 
sufficient  without  an  allegation  of  want  of  reasonable  or  probable  cause. 

The  declaration  stated,  that,  licfore  the  committing  of  the  grievances  thereinafter 
mentioned,  and  after  the  commencement  of  the  Bankrupt  Law  Consolidation  Act, 
1849  (12  &  13  Vict.  c.  106),  by  a  certain  order  called  a  judge's  order,  dated  the  2nd 
of  January,  1857,  made  by  consent,  given  by  the  now  plaintiffs,  then  being  traders 
and  iron-manufacturers,  in  a  certain  personal  action  then  pending  in  the  court  of 
Exchequer  of  Fleas  at  Westminster,  wherein  the  now  defendant  Samuel  Bowley  was 
plaintiff,  and  the  now  plaintiffs  were  defendants,  by  the  Right  Hon.  Sir  F.  Pollock, 
the  Chief  Baron  of  the  said  court,  the  said  Chief  Baron  did  order  that  all  further 
proceedings  in  that  case  should  be  stayed,  on  payment  of  671.  6s.  3d.  the  debt,  and 
costs  to  be  taxed,  and  that,  in  default  of  payment  of  the  said  debt  and  costs,  or  any 
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part  thci-eof  respectively,  as  aforesaid,  the  now  defendant  Samuel  Howley  should  be 
at  liberty  to  sign  final  judgment  and  issue  execution  for  the  whole  amount  remaining 
unpaid  at  the  time  of  such  default,  with  the  costs  of  judgment  and  execution,  sheriffs 
poundage,  officers'  fees,  and  all  other  incidental  expenses,  whether  by  fi.  fa.  or  ca.  sa. 
or  l)oth  :  which  said  costs  of  the  said  cause  due  to  the  now  defendant  Samuel  Bowley 
were  afterwards  duly  taxed  by  one  of  the  masters  of  the  said  court  at  the  sum  of  101. 
14s.  6d.  ;  which  sum  was  thereupon  inserted  and  written  by  the  said  master  in  and 
upon  the  said  judge's  ordei'  as  the  amount  of  the  [543]  said  costs :  that  thereupon  the 
now  plaiiitirts  aftei'wards,  to  wit,  on  the  5tli  of  January  aforesaid,  paid  the  said  two 
sums  of   G71.  6s.  .3(1.  and  101.   14s.   6d.  mentioned  in  the  said  judge's  order  as  the 
amounts  of  the  said  debt  and  costs  respectively,  to  the  now  defendant  Samuel  Bowley, 
in  one  sum  of  781.  Os.  9d.,  who  then  accepted  and  received  the  .said  last-mentioned 
sum  of  the  now  plaintiff'  in  pavment  and  full  .satisfaction  and  discharge  of  the  said 
debt  and  costs  in  the  said  judge's  order  mentioned  and  ordered  to  be  paid  as  aforesaid  ; 
yet  the  now  defendants,  although  they  and  each  of  them,  before  and  at  the  time  of 
the  committing  of  the  grievances  thereinafter  mentioned,  had  notice  of  the  said  judge's 
order,  and  of  the  amounts  of  the  said  debt  and  costs  therein  mentioned,  and  of  the 
said  payment  and  acceptance  of  the  said  sum  of  781.  Os.  9d.  in  full  satisfaction  and 
discharge  of  the  said  debt  and  costs  in  the  said  judge's  order  mentioned,  but  intending 
to  injure  the  now  plaintiffs  in  their  credit  and  trade  as  iron-masters,  notwithstanding 
the  said  payment  of  the  said  debt  and  costs  in  the  said  judge's  order  mentioned,  and 
to  cause  it  to  appear  that  the  said  judge's  order  still  remained  unsatisfied,  and  that 
the  said  debt  and  costs  thei-ein  mentioned  and  ordered  to  be  paid  as  afores.iid  still 
remained  wholly  unpaid,  and  that  the  estate  and  property  of  the  now  plaintiflfs  was 
charged  the  amount  thei-eof,  and  in  order  to  put  the  now  plaintiffs  to  costs,  incon- 
venience, and  expense,  after  the  said  payment  of  the  said  debt  and  costs,  and  after  the 
said  notice  to  the  now  defendant  of  the  payment  thereof  as  aforesaid,  and  within 
twenty  one  days  after  the  said  making  of  the  said  judge's  order,  to  wit,  on  the  19th 
of  .Tainiary  aforesaid,  wrongfully,  unjustly,  and  maliciously,  under  colour  and  pretence 
of  the  Bankrupt  Law  Consolidation  Act,  1849,"  filed  a  true  copy  of  the  said  judge's 
order,  together  with  an  affidavit  of  the  time  of  the  consent  be-[544]-ing  given  by  the 
now  plaintiffs  to  the  said  judge's  order,  and  a  description  of  the  residence  and  occupa- 
tion of  the  now  plaintiflTs,  with  the  officer  then  acting  as  clerk  of  the  doeqnets  and 
judgments  in  the  court  of  Queen's  Bench,  without  informing  the  said  officer,  or  giving 
him  any  notice  whatever,  that  the  -said  debt  and  costs  in  the  said  judge's  order  men- 
tioned, or  either  of  them,  or  any  part  thereof,  had  been  paid,  or  that  the  said  judge's 
order  had  been  in  any  wise  satisfied  ;  whereby  the  said  officer  of  the  court  of  Queen's 
Bench  was  induced  to  and  did  forthwith  cause  the  said  copy  of  the  said  judge's  order 
so  filed  as  aforesaid  to  be  nnmbei'cd,  and  the  names  and  additions  and  descriptions  of 
the  now  plaintiffs,  as  the  persons  giving  the  said  order,  and  also  the  name,  addition, 
and  descri|)tion  of  the  now  defcTidant  Samuel  P)Owley  as  the  person  in  whose  favour 
the  said  judge's  order  had  been  given,  together  with  the  date  of  the  making  of  the 
said  judge's  oi'der,  and  of  the  filing  of  the  said  copy  of  the  .said  juilgo's  order,  and  the 
sum  for  which  judgment  was,  pursuant  to  the  said  judge's  ordei',  to  be  entered  up,  to 
bo  respectively  entered  in  an  al|)habetical  list  in  a  book  in  his  said  office,  pursuant  to 
the  statutes  in  such  case  made  anfl  ])rovided  ;  whereby,  upon  such  filing  of  the  said 
copy  of  the  .said  judge's  order,  and  such  entrv  in  the  said  book,  as  aforesaid,  it  did 
then  apjiear  from,  in,  and  by  the  said  copy  of  the  said  judge's  order  so  filed  as  afore- 
said, and  the  said  entry  in  the  said  liook,  that  the  said  debt  and  costs  in  the  said 
judge's  order  mentioned,  and  therein  ordered  to  be  paifl  as  aforesaid,  were  still  due 
a7id  uni)aid  by  the  now  plaintifVs  to  the  now  defendant  Sannicl  Bowley,  and  that  the 
said  judge's  order  was  an  existing  nns.-ifisfied   chai-ge  against  the  estate  and  ]iri>])(>rty 
of  the  now  plaintifl's  in  favour  of  the  now  dcfendiuit  Samuel  Bowley,  to  the  anioinit 
of  the  del)t  aTid  costs  in  the  .said  judge's  order  mentioned  :  by  means  of  [545]  which 
said  several  premises,  and  by  reason  of  its  ajipeaiing  from  the  said  copy  of  the  said 
judge's  order  so  filed  as  aforesaid,  and  from  the  said  entry  in  the  said  book  so  induced 
to  l»e  made  as  aforesaid,  that  the  debt  and  costs  mentioned  in  the  said  judge's  order 
were  duo  and  tni])aid  by  the  now  plaintiff's  to  the  now  defendant  Samuel  Bowley,  and 
that  the  said  judge's  order  was  an  existing  unsatisfied  charge  against  the  estate  and 
pro]>erly  of  the  now  plaintifl's  in   favour  of  the  now  defendant  Samuel  Bowley,  to  the 
amount  of  the  debt  and  costs  in  the  .said  judge's  order  mentioned,  the  credit  and  trade 
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of  the  now  plaintiffs,  as  iron-manufacturers  as  aforesaid,  had  been  and  were  greatly 
injured  ;  and  the  now  plaintifts  had  been  put  to  great  inconvenience,  costs,  charges, 
and  expenses  in  and  about  causing  it  to  appear  to  Channell,  B.,  one  of  the  Barons  of 
the  said  court,  that  the  said  debt  and  costs  for  which  the  said  judge's  ordei'  gi\'en  as 
a  security  as  aforesaid  had  been  paid  and  satisfied  as  aforesaid,  and  in  thereupon 
obtaining  from  the  said  Baron  an  order  that  a  memorandum  of  satisfaction  should  lie 
written  upon  the  said  copy  of  the  said  judge's  order  so  tiled  as  aforesaid,  and  in  and 
about  procuring  the  said  officer  of  the  court  of  Queen's  Bench,  in  pursuance  of  the  said 
Baron's  order,  to  write  a  memorandum  of  satisfaction  upon  the  said  copy  of  the  said 
judge's  order  so  filed  as  aforesaid  :  claim,  5001. 

To  this  declaration  the  defendants  demurred, — the  grounds  of  demui'rer  stated  in 
the  margin,  being,  "  that  the  declaration  does  not  allege  that  the  defendants  knew  that 
the  judge's  order  need  not  be  tiled,  nor  aver  any  want  of  reasonable  or  probable  cause 
for  tiling  the  order  ;  and  that,  the  costs  having  been  taxed  and  paid  under  the  order, 
it  was  necessary  to  tile  the  order,  to  prevent  its  being  avoided  by  the  bankruptcy  of 
the  plaintiffs."     Joinder. 

[546]  Ilonyman,  in  support  of  the  demurrer.  The  declaration  discloses  no  cause 
of  action.  The  order,  in  substance,  was  that,  upon  payment  of  the  debt,  and  costs  to 
be  taxed,  the  proceedings  should  be  stayed.  The  137th  section  of  the  12  &  13  V'ict. 
c.  106,  expressly  enacts  "that  every  judge's  order,  made  by  consent,  given,  after  the 
commencement  of  this  act,  by  any  such  trader,  defendant  in  any  personal  action,  and 
wheieby  the  plaintiff  in  such  action  shall  be  authorized  forthwith  after  the  making  of 
such  order,  or  at  any  future  time,  to  sign  or  enter  up  judgment,  or  to  issue  or  take 
out  execution  in  such  action,  and  whether  such  order  shall  be  made  subject  to  any 
defeazance  or  condition  or  not,  in  case  the  action  in  which  such  order  shall  be  made 
shall  be  in  the  court  of  Queen's  Bench, — or,  in  case  the  action  wherein  the  same  is 
made  shall  be  in  any  other  court,  a  true  copy  of  such  order, — shall,  together  with  an 
affidavit  of  the  time  of  such  consent  being  given,  and  a  description  of  the  residence 
and  occupation  of  the  defendant,  be  filed  with  the  officer  acting  as  clerk  of  the  docquets 
and  judgments  in  the  said  court  of  Queen's  Bench  within  twenty-one  days  after  the 
making  of  such  order,  in  like  manner  as  a  warrant  of  attorney  in  any  personal  action, 
and  a  cogno\'it  actionem  given  by  any  defendant  in  any  personal  action,  or  copies 
thereof,  and  affidavits  of  the  execution  thereof,  respectively,  may  be  filed  with  the  said 
clerk  within  the  space  of  twenty-one  days  after  such  warrant  of  attorney  or  cognovit 
actionem  shall  have  been  executed,  otherwise  such  judge's  order,  and  any  judgment 
signed  or  entered  up  thereon,  and  any  execution  issued  or  faiken  out  on  such  judgment, 
shall  be  null  and  void  to  all  intents  and  purposes  whatever."  If  the  want  of  filing 
makes  the  order  a  nullity,  the  taxation  would  be  without  justification,  and  the  plaintiff' 
in  the  action  might  be  called  upon  to  refund  the  amount  of  the  allocatur.  [Williams, 
[547]  J.  Might  you  not  have  filed  the  order  specially-,  with  a  memorandum  shewing 
that  it  had  been  satisfied?]  The  137th  section  goes  on  to  provide  for  the  mode  of 
entering  satisfaction, — in  the  manner  pointed  out  in  the  3  G.  4,  c.  39.  It  is  submitted 
that  the  defendants  have  done  all  that  was  incumbent  on  them  towards  compliance 
with  the  act.  Assuming,  however,  that  the  defendants  were  not  bound  to  file  the 
order,  the  question  is  whether  they  have  incurred  any  legal  liability  by  so  doing. 
There  is  no  averment  here  that  the  defendants  were  actuated  by  malicious  motive.s, 
or  that  they  acted  without  reasonable  or  probable  cause,  which,  according  to  the  opinion 
of  Lord  Mansfield  and  Lord  Loughborough  in  Johnstone  v.  Sutlon,  1  T.  R.  544,  is 
essential.  Those  learned  judges  say  ;  "  The  essential  ground  of  this  action  (a)  is,  that 
a  legal  prosecution  was  carried  on  without  a  probable  cause.  We  say  this  is  emphatically 
the  essential  ground  ;  because  every  other  allegation  may  be  implied  from  this  ;  but 
this  must  be  substantively  and  expres.sly  proved,  and  cannot  be  implied.  From  the 
want  of  probable  cause,  malice  may  be,  and  most  commonly  is,  implied.  The  know- 
ledge of  the  defendant  is  also  implied.  From  the  most  express  malice,  the  want  of 
probable  cause  cannot  be  implied.  A  man,  from  a  malicious  motive,  may  take  up  a 
prosecution  for  real  guilt,  or  he  may,  from  circumstances  which  he  really  believes, 
proceed  upon  apparent  guilt ;  and  in  neither  case  is  he  liable  to  this  kind  of  action  "  (h). 
And  in  Musi/rore  v.  Newell,  1  M.  &  W.  582,  587,  Lord  Abinger  says :  "  There  is  no 

(o)  For  a  malicious  prosecution. 

(//)  See  JFarrcn  v.  Matthews,  6  Mod.  73. 
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doubt  ;us  to  the  iiriiieiples  of  law  by  which  such  cases  are  goveiiied  :  and  they  cannot 
be  better  hiid  down  than  in  the  case  of  Jolindone  v.  Suthm.  To  support  [548]  an  action 
of  this  kind,  there  must  lie  both  malice  in  the  defendant,  and  a  want  of  reasonable  and 
probable  cause."  Flight  v.  Leimni,  4  t^).  B.  883,  I  Dav.  &  M.  G7,  still  further  illustrates 
this  principle.  In  Df  Medina  v.  Graves,  10  Q.  B.  152,  it  was  held  that  no  action  lies 
against  an  execution-creditor  or  his  attorney  for  issuing  a  fi.  fa.  indorsed  to  levy  the 
whole  sum  recovered  by  a  judgment,  which,  to  the  knowledge  of  both,  has  been  partly 
satisfied  Ijy  payments,  unless  malice  and  want  of  probable  cause  be  alleged  in  the 
declaration,  and  proved  :  and  this  was  affirmed  Ijy  the  E.xchequer  Chamber,  on  error, 
— 10  t^).  B.  172, — where  Wilde,  C.  J.,  in  delivering  the  judgment  of  the  court,  says: 
"The  law  allows  every  person  to  employ  its  process  for  the  purpose  of  trying  his 
rights,  without  subjecting  liim  to  any  liability,  unless  he  acts  maliciously  and  without 
probable  cause.  The  question  arising  upon  this  record  is,  whether  the  action  is 
maintainable  without  the  usual  averments  of  malice  and  want  of  probable  cause. 
Even  if  there  be  a  sufficient  sUitement  of  malice  in  this  declaration,  there  is  no 
sufficient  statement  of  the  want  of  probable  cause."  The  absence  of  an  averment 
of  the  want  of  reasonable  and  probable  cause,  was  also  held  fatal  iu  Ro-ret  v.  Lewis, 
17  Law  Journ.,  Exch.  99.  The  case  of  Gibbs  v.  Pike,  9  M.  &  W.  351,  comes  very 
near  to  the  present  case.  There,  in  a  suit  in  e(iuity,  an  order  was  made  that  one 
G.  should  pay  in  to  the  name  of  the  Accountant-General,  in  trust  in  the  cause, 
a  certain  sum  admitted  by  his  answer  to  have  been  the  amount  of  the  sale  of  a 
trust -fund  ;  and  the  solicitor  for  the  plaintiff  in  the  suit  registered  it  under  the  1  &  2 
Vict.  c.  110,  s.  19,  and  G.  was  in  consequence  prevented  from  disposing  of  his  lands: 
and  it  was  held  that  the  I'egistering  of  the  order  was  not  of  itself  a  wrongful  act, 
and  that  no  action  could  be  maintained  for  it  without  proof  of  malice.  Lord  Abinger 
there  says :  "  No  doubt  the  plaintiff  in  this  case  has  suftered  great  prejudice ; 
[549]  but  he  has  done  so  in  common  with  all  others  who  aie  unfortunately  placed  in 
the  same  predicament  with  himself :  and  I  cannot  see,  that,  in  registering  this  order, 
the  defendant  Pike  did  more  than  it  was  proper  for  him  to  do  as  an  attoi'iiey  acting 
for  the  benefit  of  his  client  in  a  suit  in  equity.  If  he  were  guilty  of  a  mistake  in 
unnecessarily  registering  this  order,  I  do  not  see  how  it  could  operate  to  the  injury  of 
the  plaintitl' ;  for,  the  register  refers  to  the  order,  which  would  speak  for  itself,  and 
which  any  one  is  at  libeity  to  inspect :  and  therefore,  even  assuming  the  argument  to 
be  well  foiuided,  that  this  was  an  order  not  proper  to  be  registered,  no  one  could  make 
a  mistake,  oi-  be  misled  by  that  circumstance  ;  since,  unless  supported  by  the  order, 
the  registiy  is  a  inillity  as  to  any  effect  it  might  have  on  the  property  of  any  person, 
and  therefore  eamiot  work  any  injury.  On  the  other  hand,  if  it  is  a  matter  of  doubt 
whether  or  not  a  particular  order  of  this  kiml  ought  to  efl'ect  the  benefit  conferred  by 
the  late  act,  of  binding  the  estate  of  the  party,  this  would  be  a  proper  case  to  register 
it;  for,  here  we  have  a  trustee  who  admits,  by  his  answer  in  Chancery,  that  the  trust- 
funds  were  remaining  in  his  hands,  and  the  attorney  had  good  reason  to  think  that  his 
real  estate  would  be  subject  to  the  order  of  the  court  :  but,  even  supposing  him  to  be 
wrong  in  this  view,  still,  if  there  were  a  reasonable  doubt  on  the  subject,  there  was  a 
])iobable  cause  for  his  registering  the  order."  So,  here,  the  plaintiff's  might  have 
caused  satisfaction  to  be  entered  on  the  order,  and  then  any  pcison  inspecting  the 
register  would  see  that  it  no  longer  remained  a  charge  against  him  :  and,  if  there  were 
any  reasonable  doubt  whether  the  order  ought  to  have  been  filed  or  not,  there  was 
pioliable  cause  for  tiling  it.  (J/ciiirliil!  v.  Sir/f/ers,  3  Ellis  &  B.  929,  is  also  an  authority 
to  shew  that  malice  and  want  of  probable  cause  wei'e  essential  to  the  maintenance  of 
this  action. 

[650]  Winston,  control  (a).     The  order  in  question  clearly  ought  not  to  have  l)een 

(a)    The  ])oints  mai'kcd  for  argument  on  the  part  of  the  |)laintiffs,  were, — 
"That  it  suiliciently  ajipcars  from  tlu!  dt^claration   that  the  defendants  nuist  have 
known  that  the  judge's  order  need  not  be  tiled,  and  that  they  had  no  reasonable  or 
probable  cause  for  tiling  it : 

"And  that  it  was  unnecessary  to  file  the  ordci'  after  the  payment  of  the  ilebt  and 
costs,  because,  in  case  of  the  bankruptcy  of  the  plaintiffs,  the  validity  of  either  pay- 
ment would  not  depend  on  the  order  or  lie  avoided  by  the  avoidance  of  the  order,  but 
would  be  good  irrespective  of  any  judge's  order  at  all  ;  and  because  the  statute  12  & 
].'»  \'i(t.  c.  106,  s.  137,  wiiich  was  intended  to  prevent  the  mischief  of  secret  judges' 
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registered  after  the  debt  and  costs  had  been  paid.  The  preamble  of  the  3  G.  4,  c.  39, 
— which  statute  is  to  be  taken  in  pari  mateiia  with  the  137th  section  of  the  12  & 
13  Vict.  c.  106, — shews  that  the  sole  object  of  the  legislature  in  requiring  these  orders 
to  be  filed  was,  to  prevent  a  bankrupt's  property  from  being  swept  away  by  means  of 
a  secret  execution.  It  is  said  that  it  was  necessaiy  to  file  this  order,  because  the 
statute  declares  that  the  order  unless  filed  shall  be  "  null  and  void  to  all  intents  and 
purposes  whatever ; "  and,  inasmuch  as  the  order  was  the  only  authority  for  the  taxa- 
tion of  the  costs,  if  that  were  void,  the  paity  might  have  been  called  upon  to  refund 
the  money.  There  clearly  is  no  foundation  for  that ;  foi'  the  traus.'iction  would  be 
protected  by  the  133i-d  section.  The  words  "  null  and  void  to  all  intents  and  purposes 
whatever "  are  to  receive  a  reasonable  constiuction.  Iti  Bri/an  v.  CliiJd,  ."i  Exch.  368, 
they  were  held  to  mean  that  the  order  .shall  be  null  and  void,  not  as  against  the  trader 
himself,  but  onh'  as  .-igainst  his  assignees:  and  there  is  nothing  in  the  I37th  section 
to  take  away  the  protection  given  by  the  133rd.  In  Farrmr  v.  Maye.%  18  Q.  B.  516, 
an  order  which  had  [551]  not  been  duly  filed  puisuant  to  the  12  &  13  Vict.  c.  106, 
s.  137,  was  held  void  as  against  the  assignees  of  the  party  giving  it,  and  they  recovered 
back  the  amount  paid  under  the  execution,  as  money  had  and  recei\'ed  to  theii'  use. 
The  rules  of  Hilary  Term,  18-53,  were  made  after  the  decision  of  that  case  ;  and  the 
28th  of  those  rules  provides  that  "  the  costs  of  tiling  a  judge's  order  for  judgment 
against  a  trader  defendant,  under  the  bankrupt  act,  shall  not  be  allowed  unless 
specially  ordered  by  the  judge,"  — shewing  that  the  filing  is  by  no  means  a  matter  of 
course.  [Coekburn,  C.  J.  Why  is  a  party  to  run  the  risk  of  the  or<ler  being  avoided 
for  want  of  filing?  Or,  why  should  he  be  held  liable  to  an  action  for  being  perhaps 
o\'ei'-cautious  .']  The  gist  of  this  action  is  malice :  Bei/nolds  v.  Kenned//,  1  Wils.  232  ; 
Heath  v.  Ileape,  26  Law  J.,  M.  C.  49.  Here,  the  declaration  sufficiently  shews  malice  ; 
and  it  was  not  necessary  also  to  aver  want  of  probable  cause.  In  Saxon  v.  Castle, 
6  Ad.  .%  E.  653,  1  N.  &  P.  661, — which  was  an  action  for  a  malicious  arrest, — the 
judgment  was  arrested,  not  because  the  declaration  omitted  to  aver  the  absence  of 
probable  cause,  but  because  it  alleged  only  that  the  defendant  had  "  wrongfully  and 
injuriously  "  delivered  the  writ  to  the  sherift"  not  adding  "  maliciously."  [Willes,  J. 
If  you  choose  to  deviate  from  the  customary  form  of  pleading,  and  to  set  out  the  facts 
of  the  case,  you  must  take  care  that  they  necessarily  shew  want  of  reasonable  and 
probable  cause.]  If  the  court  are  not  of  opinion  that  the  judge's  order  ought  to  have 
been  filed,  the  plaintift'  would  pray  leave  to  amend.  [Cresswell,  J.  It  is  enough  to 
.say  that  it  is  not  clear  that  the  order  should  not  have  been  filed.] 

Honyman,  in  reply,  was  stopped  Ity  the  court. 

CoCKl'.URN,  C.  .1.  I  am  of  opinion  that  the  judgment  of  the  court  upon  this 
demurrer  should  be  for  the  de-[552]-fendants.  The  137th  section  of  the  12  & 
13  Vict.  c.  106,  provides  that  every  judge's  order  made  bj'  consent  given  by  a  trader 
defendant,  authorizing  the  plaintifi"  to  sign  or  enter  up  judgment,  or  to  issue  or  take 
out  execution,  shall  be  filed  with  the  clerk  of  the  docquets  and  judgments  in  the  court 
of  Queen's  Bench,  within  twenty-one  days,  otherwise  such  judge's  order,  and  any 
judgment  signed  or  entered  up  thereon,  and  any  execution  issued  or  taken  out  on 
such  judgment,  shall  lie  null  and  void  to  all  intents  and  purposes  whatever.  It  seems 
to  me  to  be  unnecessary  to  decide  whether  the  filing  of  the  order  in  question  was 
essential  to  the  protection  of  the  defendants  against  lialiility  to  refund  the  money  in 
the  event  of  the  bankruptcy  of  the  debtors  ;  for,  I  think,  that,  at  all  events,  where  an 
act  of  parliament  pi'escribes  that  a  cei-tain  thing  shall  be  done,  although  it  may  be 
contended  that  under  particular  circumstances  it  might  be  unnecessar}^  to  comply  with 
the  requisition  of  the  act,  the  party  whose  rights  may  be  put  in  peril  by  its  omission 
has  a  perfect  right  to  do  the  thing  pi-escribed,  foi'  his  own  protection  ;  and  that,  where 
he  does  only  what  the  act  prescribes,  his  so  doing  cannot  be  made  a  ground  of  action 
of  this  kind.  Therefore,  though  I  am  far  from  saying  that  the  enactment  in  question 
does  not  make  the  filing  of  the  order  an  act  of  imperative  necessity,  yet,  assuming 
that  it  was  not  necessary  to  file  it,  I  still  think  the  defendants  had  a  perfect  right  to 
do  so  for  their  protection  against  any  demand  that  might  have  been  made  upon  them, 
in  the  event  of  a  bankruptcy,  to  refund  the  money,  on  the  ground  of  its  being  an 
unauthorized  payment.     It  is  contended,  that,  if  it  was  unnecessary  to  file  the  order, 

orders  for  signing  judgment  or  issuing  execution,  does  not  render  it  necessary  to  file 
any  such  order  which  has  been  already  satisfied." 
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and  it  was  filed  vexatiou.sly  and  maliciously,  the  person  filing  it  would  be  liable  to  an 
action.  Still  it  would  be  incumbent  on  the  plaintill'  in  .such  au  action  to  aver  the 
want  of  reasonable  and  probable  cause  for  filing  it ;  [553]  and  there  is  no  such  aver- 
ment here.  I'lobably  that  defect  might  be  cured  by  an  amendment.  But  the  question 
is  whether  that  averment  could  be  proved.  The  whole  argument  proceeds  upon  this, 
that  it  is  matter  of  considerable  doubt  whether  the  statute  does  not  require  the  order 
to  be  filed,  to  give  it  permanent  efficacy,  and  to  protect  the  party  from  being  called 
upon  to  refund  the  money  paid  under  it.  The  very  existence  of  the  doubt  would  be 
a  clear  answer  to  the  charge  that  the  act  of  filing  was  without  reasonable  and  probable 
cause.     I  am  therefore  of  opinion  that  there  is  no  ground  of  action. 

Ckes.swell,  J.  I  am  of  the  same  opinion.  The  statute  imposes  it  as  a  duty  upon 
the  person  obtaining  the  order,  to  cause  it  to  be  filed,  and  it  inflicts  upon  him  a 
penalty  for  a  neglect  to  perfoi'm  that  duty,  by  declaring  that  the  consequence  of  its 
nou-performance  shall  be  that  the  order,  and  any  judgment  signed  or  entered  up 
thereon,  and  any  execution  issued  or  taken  out  on  such  judgment,  shall  be  null  and 
void  to  all  intents  and  purposes  whatever.  Even  supposing  that  no  such  penal  con- 
sequences were  to  ensue,  still,  inasmuch  as  the  statute  expressly  says  that  the  order 
shall  be  filed,  I  think  the  defendants  had  a  right  to  file  it,  and  that  no  action  will  lie 
against  them  for  so  doing. 

WiLLiAM.s,  J.  I  am  of  the  same  opinion.  I  think  the  defendants  had  a  right  to 
file  the  order,  to  protect  themselves  from  the  consequences  which  might  have  resulted 
from  an  omission  to  do  so.  Having  that  right,  does  it  make  any  difference  that  they 
did  it  maliciously  ]  One  who  has  a  right  to  prefer  an  indictment,  is  not  liable  to  an 
action  for  preferring  it,  even  although  in  so  doing  he  is  actuated  by  malicious  motives. 
If,  however,  the  statute  gave  the  defendants  no  right  to  file  a  [554]  paid  order,  in 
declaring  against  them  for  so  doing  I  think  it  would  not  have  been  necessary  to  aver 
the  want  of  re;isonable  and  probalile  cause.  It  would  be  enough  to  shew  that  the 
filing  it  was  an  unauthorized  act,  and  malicious  (</). 

\ViIjLE8,  J.  I  also  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 
If  the  137th  section  be  closely  looked  at,  I  think  it  will  clearly  appear  that  the  order 
must  be  filed  within  the  prescribed  time,  to  give  it  any  efficacy.  Seeing  that  the 
judge's  order  must  be  filed  even  if  execution  is  issued  upon  it,  I  do  not  see  why  it 
should  not  be  filed  where  the  amount  is  paid  without  execution,  inasmuch  as  the  order 
might  be  necessary  to  sustain  the  payment :  licijiwld.i  v.  JFedd,  4  N.  C.  694,  6  Scott, 
699.  The  defendants  had  a  right  to  preserve  the  order  as  a  valid  order,  although 
paid  ;  and  they  could  only  do  that  by  causing  it  to  be  filed  under  the  1.37th  section  of 
the  Bankrupt  Law  Consolidation  Act. 

Judgment  for  the  defendants. 

[555]    Till':  London  and  Nokth  Western  Railway  Cojipany,  Appellants; 
Grace,  Bespmtdent.    June  5th,  1857. 

[On  point  as  to  costs  see  Schroder  v.  I-Fard,  1863,  13  C.  B.  N.  S.  416.] 

A  county-court  judge  having  stated  a  wise  (upon  appeal)  in  so  confused  a  manner  that 
the  court  could  not  discover  whether  or  not  he  meant  to  present  a  question  of  law 
for  their  decision, — the  case  was  remitted  to  him  for  amendment  in  this  respect. — 
Upon  the  case  coming  back,  it  clearly  appeared  to  involve  no  (piestion  of  law.  The 
court,  under  the  circumstances,  dismissed  the  appeal,  without  costs. 

The  following  case  was  stated  by  way  of  appeal  against  a  decision  of  the  judge  of 
the  couTity-couit  of  Cheshire  : — 

The  plaintiff  was  an  engine-driver,  in  the  employ  of  the  defendants  ;  and  the 
action  was  l)rought  to  recover  three  months'  wages  from  the  defendants.  The 
particulars  attached  to  the  snnnnons  were  as  follows  : — 

"This  action  is  brought  for  the  recovery  of  271.  6s.  Tlic  plaintill',  on  or  before 
the  iiOth  of  December  last,  was  a  servant  of  the  .said  railway  coni])any,  and  was  on 
that  day,  with(jut  previous  notice,  and  without  just  cause,  discharged  from  the  said 

(a)  See  the  authorities  collected  in  the  note  (c)  to  the  case  of  Skinner  v.  Gunter, 
1  Wms.  Saund.  230  a. 
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service  by  the  company.  The  company  ought  to  have  given  three  months'  notice 
the  plaintiff  before  discharging  him ;  therefore  the  plaintiff  claims  three  months' 
wages,  that  i.s  to  say,  42s.  a  week  for  thirteen  weeks ;  the  aggregate  amount  being 
the  271.  6s.  for  which  this  action  is  bi-ought" 

The  following  is  a  copy  of  the  agreement  entered  into  by  the  plaintifl'  with  the 
company,  being  the  usual  agreement  on  hiring  engine-drivers  : — 

"  London  and  North  Western  Railway. 

"  I,  the  undersigned,  agree  to  subscribe  to,  obey,  and  be  bound  by  the  rules  and 
regulations  of  the  London  and  North  Western  Railway  Compan}',  and  also  to  comply 
with  the  orders  of  the  company's  superior  officers,  and  to  submit  to  any  fine  not 
exceeding  20s.,  or  dismissal,  for  a  fault,  under  the  authority  or  with  the  sanction  of 
the  directors,  by  the  superintendent  of  the  locomotive  engine  depaitment.  And  I 
agree  to  give  or  [556]  to  receive  a  three  months'  notice  before  leaving  the  employ, 
with  the  undeistauding  that  I  be  allowed  to  leave  with  a  fortnight's  notice,  if  I  can 
shew  the  snpeiintendent  that  I  have  an  offer  of  better  pay  elsewhere,  or  am  going 
to  leave  Great  Britain.     The  rate  of  wages  is  to  be  7s.  per  day.     Dated,  &c." 

(Signed)        "John  Gk.4.ce. 

"  1,  John  Bolas,  on  behalf  of  the  company,  hereby  agree  to  the  above  terms." 

(Signed)        "J.  Bolas." 

It  was  pi-oved  on  the  trial  that  the  plaintiff  was  dismissed,  with  the  sanction  of 
the  directors,  for  having,  as  they  alleged,  on  the  night  of  the  23rd  of  December  last, 
failed  to  see  a  dangei-signal,  and  run  into  a  goods  train,  which  had  been  brought  to  a 
stand  by  want  of  water,  on  the  line  between  Chester  and  Crewe.  It  was  admitted, 
on  the  one  hand,  that  the  plaintiff  had  been  fined  two  months  before  for  a  similar 
offence,  and,  on  the  other  hand,  that  he  had  been  eighteen  years  in  the  service  of  the 
company,  and  had  risen  through  e\ery  grade  in  that  department  of  the  service. 

On  the  pai-t  of  the  plaintiff',  it  was  proved,  that  he  left  Holyhead,  in  charge  of  the 
mail-train  to  Crewe,  shortly  after  8  o'clock  in  the  evening ;  that  the  journey,  before 
reaching  Chester,  had  been  one  of  e.xtreme  difficulty,  on  account  of  frost  and  the 
slippery  state  of  the  rails,  a  sudden  fall  of  snow  and  sleet,  and  the  inclemency  of 
the  night ;  that,  between  Rh}'!  and  Chester,  the  snow  was  so  deep  that  the  train 
could  not  proceed,  and  the  plaintifl'  and  a  fellow-servant  had  been  obliged  to  leave  the 
engine,  and  clear  away  the  snow  from  the  rails  ;  that  it  was  two  hours  (within  five 
minutes)  behind  time  on  arriving  at  Chester,  in  consequence  of  which  the  Chester 
section  of  the  train  to  Loudon  had  already  started  in  charge  of  the  guard  who  usually 
accompanied  both  sections  of  the  train  when  united  at  [557]  Chester,  and  the  person 
who  acted  as  guard  of  the  plaintift''s  train  from  Chester  on  the  night  in  question  was 
a  railway  porter,  who  occasionally  acted  as  a  supernumerary  guard  ;  that,  at  the  time 
the  collision  took  place,  which  was  near  2  o'clock  in  the  morning,  the  plaintifl"  was 
going  at  his  proper  and  accustomed  speed  of  thirty-five  miles  an  hour ;  and  that  the 
moment  he  saw  the  lights  of  the  goods  train,  he  did  all  that  was  possible  to  stop  his 
own  train  ;  but  that  the  trains  were  then  less  than  eight  hundred  yards  apart,  and  it 
was  too  late  to  prevent  the  collision. 

On  the  part  of  the  defendants,  it  was  proved  that  the  danger-signal  in  the  rear  of 
the  goods  train  into  which  the  plaintiff  ran,  might  have  been  seen  by  him  at  a  very 
considerable  distance, — at  least  twelve  hundred  yards, — and  in  ample  time  to  enable 
him  to  pull  up  his  train,  if  he  had  seen  it;  and  it  was  contended  that  not  seeing  the 
lights  and  stopping  in  time  was  a  sufficient  "fault"  to  warrant  the  dismissal  without 
notice. 

The  judge  held,  that,  to  constitute  a  "  fault "  within  the  meaning  of  the  plaintift''s 
engagement,  there  must  at  least  be  culpable  negligence  ;  that,  admitting  all  that  had 
been  proved  by  the  defendants  as  above  stated,  and  that  the  plaintiff  had  failed  to  see 
the  lights  for  from  15  to  2-5  seconds  after  they  might  have  been  descried,  still  that 
was  not  a  "  fault,"  to  warrant  his  dismissal  at  a  moment's  notice. 

If  the  ruling  of  the  learned  judge  was  wrong,  the  verdict  was  to  be  entered  for 
the  defendants. 

Bovill,  Q.  C.  (with  whom  was  Phipson),  for  the  appellants.  The  substance  of  the 
case  is,  that  the  plaintiff,  an  engine-driver,  omitted  to  see  a  danger  signal,  which  it  is 
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found  iis  a  fact  he  ought  to  have  seen  :  and  that  is  the  ground  of  dismissal.  [Cress- 
well,  .1.  1  doulit  whether  the  case  is  so  stated  as  to  enable  us  to  say  that  [558]  that 
is  the  tinding.  Although  the  light  might  lie  discernablc,  the  plaiiitili'  may  have  been 
guilty  of  no  default.  But  if,  through  a  negligent  want  of  look  out,  the  plaintift'  caused 
the  accident,  as  at  present  advised,  I  should  say  that  that  would  be  a  fault  that  would 
justify  instant  dismissal.]  The  judge  finds  that  the  plain  till' failed  to  keep  a  look  out,  and 
that  there  is  no  excuse  for  his  neglect.  [Cresswell,  J.  No  doubt  there  is  evidence  of 
negligence  :  but  I  doubt  whether  there  is  a  sufficient  finding  of  negligence.  AYould 
this  statement  amount  to  a  sufficient  finding  in  a  special  verdict?]  Possibly  not. 
[Cockl)urn,  C.  J.  The  judge  seems  to  draw  a  distinction  between  culpable  and 
pardonable  negligence.  Suppose  we  are  prepared  to  .say  that  any  negligence  would 
justify  a  dismissal,  that  minor  degree  of  negligence  has  not  been  found.]  The  judge 
construes  the  agreement  as  matter  of  law.  [Cresswell,  J.  He  has  exidently  adopted 
the  word  "culpable"  from  some  recent  cases  of  manslaughter.]  He  has  cleaily  found 
a  failure  on  the  part  of  the  plaintiff  in  the  performance  of  an  important  duty. 

Knowles,  Q.  C.  (with  whom  was  Macnamai-a),  for  the  respondent.  The  court  has 
no  jurisdiction  to  entertain  this  appeal,  the  judge,  sitting  as  a  jury,  having  disposed 
of  the  matter.  The  13  &  14  Vict.  c.  61,  s.  1-t,  only  gives  jurisdiction  to  the  superior 
court  where  "either  party  is  dissatisfied  with  the  determination  or  direction  of  the 
said  court  in  point  of  law,  or  upon  the  admission  or  rejection  of  any  evidence." 
[Cresswell,  J.  What  the  judge  finds  i.s,  not  that  the  plaintifT  was  guilty  of  no 
negligence,  but  that  nothing  in  the  shape  of  negligence  amounts  to  a  "fault"  but 
culpable  negligence  :  and  that  is  matter  of  law.  Williams,  J.  Upon  what  point  do 
you  understand  the  county-court  judge  to  ask  the  opinion  of  this  court?]  Upon  the 
question  of  negli-[559]gence.  The  facts  set  out  do  not  shew  negligence ;  and  the 
judge  has  not  found  it.  [Cresswell,  J.  Was  it  not  negligence  on  the  plaintiff's  part 
not  to  see  the  lights  when  he  might  and  ought  to  have  seen  them  ?]  The  court  has 
no  jurisdiction,  unless  it  can  see  that  the  county-court  judge  made  a  mistake  in  con- 
struing the  word  "fault."  [Cockburn,  C.  J.  If  he  means  to  say,  that,  to  amount  to 
a  fault,  there  must  be  something  more  than  negligence  in  the  ordinary  acceptation  of 
the  term,  I  do  not  agree  with  him.  Williams,  J.  The  true  criterion  is  in  the  state- 
ment of  the  degree  of  duty,  not  of  negligence.  An  engine-driver  may  be  bound  to 
use  extraordinary  care ;  and,  if  he  omits  that,  he  is  guilty  of  negligence.  What  is 
the  dut}'  of  an  engine-driver?  Cresswell,  J.  In  substance,  the  county-court  judge 
finds  that  the  plaiiititl'  might  have  seen  the  lights,  but  did  not ;  and  he  finds  that 
does  not  amount  to  a  "fault."]  Oiving  effect  to  all  the  other  circumstances  stated  in 
the  case,  it  really  amounts  to  a  tinding  of  culpalile  negligence.  [Cockburn,  C.  J.  It 
is  negligence,  with  mitigating  circumstances.  Cresswell,  J.  If  the  county-coin-t 
judge  means  to  find  that  a  certain  state  of  cii'cumstances  does  not  in  point  of  law 
amount  to  a  fault  within  the  meaning  of  the  agreement  of  hiring,  we  may  entertain 
the  appeal :  but  I  think  he  ought  to  state  what  he  finds  to  have  been  the  facts. 
Cockljurn,  C.  J.  If  the  judge  means  to  say  that  "negligence"  in  an  engine-driver  is 
not  a  fa\ilt,  I  do  not  agree  with  him.  He  uses  a  term  which  implies  something  more 
than  negligence.  If  he  means  to  say,  that,  under  the  circumstances,  the  man  was  not 
guilty  of  any  negligence  at  all,  it  is  better  that  he  should  so  state.  The  case  must  be 
remitted  to  him  for  amendment  in  this  res]ject.] 

The  case  having  been  accordingly  remitted  to  the  [560]  learned  judge  for  anu'ud- 
ment,  was  returned  by  him  with  the  following  supiilemental  remarks: — 

"The  plaintiff  did  cveiything  in  his  jiower  to  prevent  the  accident,  the  moment 
he  saw  the  light.  The  means  he  had  recourse  to  woultl  probably  have  stopped  his 
train  in  ISOO  yards,  as  was  a.scertained  liy  experiments  subsequently  made.  The  night 
had  been  most  inclement,  with  nuich  snow  and  sleet  ■.  but  the  state  of  the  atmosphere 
at  the  moment  of  the  collision  did  not  precisely  appear,  beyond  the  fact  that  there 
was  no  fog.  On  a  fine  night,  such  ;i  light  might  generally  be  perceived  at  a  distance 
of  1200  yards  or  upwards.  The  stoker  was  engaged  in  putting  coals  on  the  lire  when 
the  plaintiff  first  saw  the  light,  and  could  give  no  opinion  as  to  whether  he  might  not 
have  seen  it  sooner.  It  was  not  stated  that  the  plaiiititi'  was  shoi't-sightcd  :  but  stress 
was  laid  upon  his  extraordinary  and  ]jrotr'actcd  exertions  on  the  night  in  (|Uesti()n, 
upon  the  stale  of  the  weather,  and  upon  the  fact  that  the  luggage-train  had  no  liusiness 
upon  the  line  at  all  until  the  mail  tiain  hafl  ))assed. 

"There  was  no  direct  evidence  of  misconduct  or  neglect  of  tluly  :   liut  I  was  called 
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upon,  on  behalf  of  the  defendants,  to  infer  from  the  foregoing  facts  that  the  plaintiff 
could  not  have  kept  such  a  look-out  as  he  was  bound  to  do,  and  had  been  properly 
dismissed. 

"Acting  in  the  place  of  a  jury,  I  was  of  opinion  that  there  was  not  sullicient  proof 
of  negligence  to  wai'i'ant  a  dismissal,  in  the  ordiiiarj'  relation  of  mastei'  and  servant : 
but,  by  binding  the  plaintiff  '  to  submit  to  any  fine  not  exceeding  20s.,  or  dismissal, 
for  a  fault,  under  the  authoi'itj'  or  with  the  sanction  of  the  directors,  by  the  superin- 
tendent,' the  defendants,  no  doubt,  intended  to  rescr\e  to  themselves  a  more  extensive 
power  than  the  law  alone  would  give  them ;  and,  if  they  are  at  liberty  to  say  to  their 
servants,  'The  [561]  meaning  of  our  agreement  is,  that  every  complaint  will  be 
investigated,  and,  if  the  superintendent  reports  you  guilty  of  a  fault,  and  his  finding 
shall  be  sanctioned  and  confirmed  bj'  the  directors,  you  will  be  liable  to  be  fined  or 
dismissed,  as  the  case  may  be,  and  without  appeal,' — then  I  had  no  jurisdiction,  and 
the  verdict  cannot  be  sustained  :  Imt,  if,  to  constitute  a  '  fault '  within  the  meaning  of 
the  agreement,  misconduct  or  negligence  is  necessary,  and  such  proof  as  would  satisfy 
a  jury  that  the  plaintift'  was  guilty  either  of  misconduct  or  of  negligence,  then  the 
verdict  ought  to  stand." 

Bovill,  Q.  C,  for  the  appellants.  On  the  former  occasion,  the  county-court  judge 
submitted  to  the  court  a  question  of  law.  [Cockburn,  C.  J.  We  sent  the  case  back 
to  him  because  we  thought  he  was  mistaken  in  supposing  it  to  involve  any  question 
of  law.]  He  now  presents  it  as  a  mere  question  of  fact, — stating  a  conclusion  at  which 
he  does  not  seem  to  have  arrived  at  the  trial.  [Cresswell,  J.  He  finds,  as  a  matter 
of  fact,  that  there  was  no  evidence  to  satisfy  him  that  the  plaintifi'had  been  guilty 
of  mi.sconduct  or  of  negligence.]  He  has  not  found  a  single  fact  to  justify  the  plaintiff 
in  failing  to  see  the  lights  in  time.  The  proper  course,  it  is  submitted,  under  the 
circumstances,  would  be  to  send  the  case  down  to  a  new  trial. 

Knowles,  Q.  C,  contra,  was  stopped  by  the  court. 

Cockburn,  C.  J.  Upon  the  facts  as  now  found  by  the  county-court  judge,  the 
case  presents  no  difficulty.  Our  decision  must  be  for  the  respondent :  but,  under  the 
circumstances,  I  do  not  think  it  would  be  right  to  dismiss  the  appeal  with  costs.  The 
fault  was  in  the  judge  so  inartificially  stating  the  case  in  the  first  instance.  The 
probability  is,  that,  if  it  had  originally  [562]  been  stated  as  it  now  is,  the  case  would 
not  have  laeen  resisted. 

Knowles.  It  was  not  the  respondent's  fault  that  the  judge  mistook  his  duty  in 
stating  the  case. 

Ckes.swell,  J.  The  county-court  judge  has  now  deprived  the  defendants  of  the 
right  of  appeal,  by  placing  his  decision  upon  the  fact.  I  agree  with  the  Lord  Chief 
Justice  in  thinking  that  there  should  be  no  costs. 

The  rest  of  the  court  concurring, 

Appeal  dismissed,  without  costs  (a). 

[563]     Baerick  and  OTHER^s  V.  BuBA  AND  ANOTHER.     June  5th,  1857. 

[S.  C.  26  L.  J.  C.  P.  280 ;  5  W.  E.  665.  See  Frost  v.  Kniffht,  1872,  L.  K.  7  Ex.  112 ; 
Itoper  V.  Johnson,  1873,  L.  K.  8  C.  i'.  177;  Johnstone  v.  Millinf/,  1886,  16  Q.  B.  D. 
470.] 

A  declaration  of  war  by  this  country  against  a  foreign  power,  imports  a  prohibition 
of  commercial  intercourse  with  the  subjects  of  that  power. — Held,  therefore,  that 
a  plea  to  an  action  upon  a  charteiparty  made  between  a  subject  of  this  country  and 
a  Russian  suljject  for  loading  a  cargo  at  Odessa,  a  Russian  port, — that,  at  the  time 
of  making  the  contract,  the  plaintiff  was  a  subject  of  Great  Britain  and  the  vessel 
a  British  vessel,  and  the  defendant  a  subject  of  Russia  residing  and  carrying  on 
trade  there,  and  that,  before  the  expiration  of  the  time  for  the  defendant  to  load 
the  vessel  accoiding  to  the  oharterpart}-,  and  before  any  breach  thereof,  a  state  of 
war  existed,  and  had  ever  since  continued,  between  the  two  countries, — was  a  good 
answer. — Held  also,  that  a  mere  intimation  by  the  agent  of  the  charterer  at  Odessa 

(a)  As  to  costs,  see  Gibbon,  App.,  Gibbon,  Resp.,  13  C.  B.  205,  219  ;  Liedemann,  App., 
SchuUz,  Resp.,  14  C.  B.  38,  52;  Foster,  App.,  Smith,  Resp.,  18  C.  B.  161.  And  see 
Fotlwrgill,  App.,  Walton,  Resp.,  14  C.  B.  295. 
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to  the  master,  before  the  time  for  loading  had  expired,  that  "  he  had  ceded  the 
charterparty,  with  all  its  rights  and  obligations,"  to  a  third  person,  and  that  he  must 
address  himself  to  sueh  third  person  for  a  cargo,  did  not  amount  to  a  renunciation 
of  the  charterparty,  so  as  to  entitle  the  owner  to  sue  as  for  a  breach  at  that  time. 

This  was  an  action  for  breach  of  a  charterparty. 

The  declaration  stated,  that,  by  a  charterparty  dated  the  1st  of  November,  1853, 
it  was  mutually  agreed  between  the  plaintiti's,  owners  of  the  .ship  "Lavinia,"  and  the 
defendants,  merchants,  that  the  .said  ship,  l>eing  tight,  staunch,  and  strong,  and  in 
every  way  fitted  for  the  voyage,  should  with  all  convenient  speed  after  discharge  of 
her  outward  cargo  at  Odessa,  or  so  near  thereto  as  she  might  safely  get,  there  load 
from  the  factors  of  the  defendants  a  full  and  complete  cargo  of  tallow,  wheat,  seed, 
or  other  stowage  goods,  or  grain,  at  the  option  of  the  defendants,  and,  being  so  loaded, 
should  therewith  proceed  to  a  safe  port  in  the  united  kingdom,  or  .so  near  thereto  as 
she  might  safely  get,  and  deliver  the  same  afloat,  on  being  paid  freight ;  the  cargo  to 
have  been  brought  to  and  taken  from  alongside  at  charterers'  expense  and  lisk  ;  the 
ship's  boats  and  crew  to  have  rendered  all  customaiy  assistance  in  towing  the  lighters, 
&c.  :  forty  running  days  to  have  been  allowed  the  said  merchants  (if  the  ship  was  not 
sooner  dispatched)  for  loading  and  unloading  ;  and,  if  half  or  more  of  the  cargo  consisted 
of  wool,  ten  additional  lay  days  were  to  lia\  c  been  allowed  ;  and  ten  days  on  demur- 
rage o\'ei-  and  above  the  said  laying  [564]  days,  at  51.  per  day  ;  the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  what  nature  and  kind  soever  during  the  said  voyage,  always 
excepted  :  and  it  was  thei-eby  further  agreed,  that,  in  the  event  of  hostilities  breaking 
out  which  woidd  pi'event  the  said  vessel  from  loading  at  Calcutta,  the  said  charterparty 
was  to  be  null  and  void  :  Averment,  that,  within  a  reasonable  time  after  the  making 
of  the  said  charterpaity,  the  said  ship  arrived  at  Odessa,  and  there  discharged  her 
outward  cai-go,  and  was  then,  to  wit,  on  the  15th  of  March,  1854,  there  ready  to  load 
from  the  factors  of  the  defendants  a  full  and  complete  cargo  according  to  the  tei-ms  of 
the  said  charterparty,  of  which  the  defendants  had  due  notice :  Breach,  that,  although 
the  plaintiffs  fultillcd  and  performed  all  conditions  precedent  necessary  to  entitle  them, 
and  they  became  and  were  entitled,  and  demanded  of  the  defendants,  to  have  the  .said 
ship  or  \essel  loaded  as  aforesaid,  and  were  always  up  to  and  at  the  time  of  the  refusal 
of  the  defendants  thereinafter  mentioneil,  ready  and  willing  to  receive  a  cargo  on  board 
of  the  said  vessel,  and  to  keep  and  detain  their  s.aid  vessel  at  Odessa  aforesaid,  for  the 
purpose  of  being  loaded,  for  the  said  lay  days,  and,  if  half  or  more  of  the  cargo  had  con- 
sisted of  wool,  for  the  said  ten  additional  laydays  in  the  charterparty  mentioned,  and, 
if  thereunto  rei|uested,  for  the  .said  denuu'rage  days,  or  any  of  them,  and  to  do  and  perform 
all  things  on  their  part  according  to  the  sai<l  charterparty,  of  which  the  defendants 
had  notice, — yet  the  defendants  did  nut  nor  would,  at  any  time  during  the  lay  da3's 
mentioned  in  the  said  chaitciiiarty  (which  had  expired  before  the  conmiencemcnt  of 
this  suit),  or  since,  load  the  .said  vessel  according  to  the  said  charterparty,  but,  on  the 
contrary  thereof,  wholly  refused  so  to  do,  and  l)ofore  the  expira-[565]-tion  of  the  lay 
days  discharged  the  plaintiii's  from  finlher  keeping  or  det;iining  the  s.aid  vessel  for  the 
purpose  of  being  so  loaded  ;  \>y  reason  whereof  the  plaintiffs  not  only  lost  and  were 
deprived  of  the  freight  that  they  would  otherwise  have  earned  according  to  the  said 
charterparty,  but  were  put  to  great  expense  and  cost  in  and  about  attempting  to 
procure  another  cargo  for  the  said  ship  or  vessel,  and  were  otherwise  greatly 
damaged,  X'c. 

Tlie  defendants  pleaded, — first,  that  it  was  not  agreed  as  alleged  in  the  declaration. 

Secondly,  that  the  said  ship  was  not  and  did  not  continue  ready  to  load,  and  that 
the  plaintiii's  were  not  and  did  not  continue  ready  and  willing  to  receive  and  load  in 
and  on  board  of  such  shi])  a  full  and  c()in])lctc  caigo,  and  to  keep  and  detain  the  said 
vessel  at  Odessa,  according  to  the  true  intent  and  meaning  of  the  said  chartei|)arty. 

Thirdly,  that  the  defendants  had  no  notice  that  the  said  shij)  was  and  continued 
ready,  and  that  the  plaititiMs  were  and  continued  ready  and  willing  to  load  or  I'cceivo 
a  cargo  according  to  the  said  charterparty  in  and  on  board  of  the  said  ship,  as  alleged, 
and  to  keep  and  detiiin  the  .said  ves.sel  at  Odessa  for  that  purpose. 

Fourthly,  that,  after  the  making  of  the  said  agreement,  and  before  tiie  time  had 
elapsed  for  tiie  defendants  to  loa<l  the  said  vessel,  according  to  the  said  charteiparty, 
and  before  any  breach  thereof  by  the  defendant.s,  hostilities  broke  out,  witliin  the 
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true  intent  and  meaning  of  the  said  af^reemeut,  which  would  have  prevented  the 
loading  of  the  said  vessel  at  Odessa  according  to  the  charterparty,  and  which  did, 
according  to  the  true  intent  and  meaning  of  the  charterparty,  prevent  the  defendants 
loading  the  said  vessel  at  Odessa  aforesaid  ;  and  that  such  hostilities  had  e\'er  since 
continued  ;  whereby  the  said  charterparty  became  \oid. 

[566]  Fifthly,  that  one  of  the  provisions  contained  in  the  said  charterparty  was, 
that  the  act  of  God,  the  Queen's  enemies,  restraint  of  princei  and  nikrs(a),  fire,  and 
all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  what 
nature  and  kind  soe\er,  during  the  said  voyage,  wei-e  and  should  be  always  iimtmiUy{a) 
excepted  :  and  that,  before  any  breach  by  the  defendants  of  the  said  charterparty,  and 
thence  hitherto,  the  defendants  were  hindered  and  prevented  loading  the  said  ship 
according  to  the  charterparty,  by  the  t^lueen's  enemies  and  the  restramf  of  princes  ami 
rulers  (a),  within  the  true  intent  and  meaning  of  the  charterparty  in  that  behalf. 

Sixthly,  that  Odessa,  in  the  said  agreement  mentioned,  at  the  time  of  the  making 
of  the  said  agreement  was,  and  ever  since  had  been,  and  still  was,  part  of  the  dominions 
of  the  Emperor  of  all  the  Russias,  and  that,  at  the  time  of  making  the  said  agreement, 
the  plaintiff's  were  and  still  are  subjects  of  Her  Majesty  Queen  Victoria,  anfl  that  the 
said  ship  "  Lavinia  '  was,  and  thence  hitherto  had  been  and  was,  a  Briti.sh  vessel 
belonging  to  the  plaintiffs,  being  such  British  subjects  as  aforesaid  ;  and  that  the 
defendants  were  not  British  subjects,  and  were  during  all  the  time  aforesaid  residents 
in  Russia,  and  carrying  on  ti'ade  and  commerce  there,  subjects  of  the  said  Emperor, 
and  enemies  of  Her  said  Majesty  (.|)ueen  Victoria  ;  and  that,  before  the  time  had 
elapsed  for  the  defendants  to  load  the  said  vessel  according  to  the  said  chaiterparty, 
and  befoie  any  breach  thereof  by  the  defendants,  a  state  of  war  existed  and  had  e\er 
since  continued  between  Her  Majesty  Queen  Victoria  and  the  said  Emperor  of  all  the 
Russias. 

Se\enthly,  that  the  defendant  did  not  refuse  to  load  the  said  vessel,  and  discharge 
the  plaintiffs  from  further  [567]  keeping  and  detaining  the  said  vessel  for  the  purpose 
of  being  so  loaded. 

Eighthly,  that,  before  the  time  .allowed  for  loading  the  said  vessel  had  expired,  and 
before  any  breach  of  the  charterparty  by  the  defendants,  and  before  any  discharge  by 
the  defendants  of  the  plaintiffs  from  further  keeping  or  detaining  the  said  vessel  for  the 
purpose  of  being  loaded,  the  said  vessel  departed  and  left  the  place  where  she  was  to 
have  been  loaded  by  the  defendants  according  to  the  charterparty,  and  never  returned 
thereto  ;  and  that  the  plaintiffs  thereby  prevented  the  defendants  from  loading  the 
said  vessel  there  according  to  the  true  intent  and  meaning  of  the  charterparty. 

The  plaintiff's  joined  issue  on  the  tirst,  second,  third,  and  seventh  pleas  of  the 
defendants,  and  took  issue  on  the  fourth,  fifth,  sixth,  and  last  pleas. 

They  also  demurred  to  the  sixth  plea, — the  ground  of  demurrer  stated  in  the 
margin  being,  "  that  the  stat-e  of  war  did  not  put  an  end  to  the  contract  between  the 
plaintiff's  and  defendants,  nor  did  it,  in  consequence  of  the  existence  of  a  state  of  war, 
become  illegal  by  the  law  of  England  for  the  defendants  to  load  or  for  the  plaintiffs 
to  receive  a  cargo."     Joinder. 

The  issues  of  fact  came  on  to  be  tried  before  Jervis  C.  J.,  at  the  sittings  in  London 
after  Trinity  Term,  185-5,  when  a  verdict  was  taken  for  the  plaintiff's,  subject  to  the 
opinion  of  the  court  upon  the  following  case  : — 

The  "  Lavinia "  was  chartered  by  the  plaintiffs  to  the  defendants  on  the  1st  of 
November,  1 853,  under  the  following  charter  : — 

"New  Ship.     10  years. 
"Memorandum  for  charter.  "London,  1st  November,  1853. 

"  It  is  this  day  mutually  agreed  between  Henry  [568]  Barriek,  Esq.,  for  himself 
and  co-owners  of  the  good  ship  or  vessel  called  the  '  Lavinia,'  of  London,  Al,  coppered, 
of  the  burthen  of  f;4i  tons  register  admeasurement,  or  thereabouts,  whereof  A.  E.  is 
master,  now  at  Whitby,  and  Messrs.  Buba  Biothers,  London,  merchants, — That  the 
said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  with 
all  convenient  speed,  after  discharge  of  outward  cargo  at  Odessa,  or  so  near  thereunto 
as  she  may  safely  get,  shall  there  load  from  the  factors  of  the  said  freighters  a  full 

(«)  These  words  were  not  in  the  charterparty. 
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and  complete  cargo  of  tallow,  wheat,  seed,  or  other  stowage,  or  grain,  at  the  option  of 
the  freighters,  not  exceeding  what  she  can  reasonably  stow  and  carry  over  and  above 
her  tackle,  appaiel,  provisions,  and  fnrniture  ;  and,  being  so  loaded,  shall  forthwith 
proceed  to  a  safe  port  in  the  united  kingdom  (both  inclusive),  or  so  near  thereto  as 
she  may  safely  get,  calling  at  Cork  or  Falmouth,  at  the  master's  option,  for  orders 
(which  are  to  be  given  Ijy  return  of  post,  in  reply  to  the  captain's  letter  to  the  charterers, 
or  lay  days  to  commence),  and  deliver  the  same  afloat,  on  being  paid  freight  as 
follows— 


From  Odessa. 


For  tallow- 


Five  p 


To  the  United  Kin^'dom. 


ounds  ten 


10 


shilli  ngs. 


d. 
0 


Per  ton  of  20 
cwt.  gross. 


To  a  safe  jrarl  be- 
tween Havre  and 
Hanibm-gh,  10 
Jjer  cent,  e.xtra. 


Other  stowage  goods,  seeds,  or  grain,  if  aii\',  in  proportion  according  to  the  London 
Baltic  printed  rates,  being  in  full  of  all  port-charges,  and  pilotage  as  customary.  The 
freighter  eng-ages  to  provide  the  necessary  mats  for  dunnage.  The  cargo  to  be  brought 
to  and  taken  [569]  from  alongside  at  charterers'  e.xpense  and  risk  ;  the  ship's  boats 
and  crew  to  render  all  customary  assistance  in  towing  the  lighters,  &c.  (the  act  of 
God,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  what  nature  and  kind  soever,  during  the  said  voyage 
always  excepted) ;  one  half  of  such  freight  to  be  paid  in  cash  on  unloading  and  right 
delivery  of  the  cargo,  and  the  I'emainder  by  an  approved  bill  on  London  at  three 
months'  date,  or  in  cash,  less  discount,  at  the  merchants'  option.  Forty  running 
days  are  to  be  allowed  the  said  merchant  (if  the  ship  is  not  sooner  dispatched)  for 
loading  and  unloading;  and,  if  one  half  or  more  of  the  cargo  consist  of  wool,  ten 
additional  lay  days  to  be  allowed  ;  and  ten  days  on  demurrage  over  and  abo\'e  the 
said  laying  <lays,  at  .51.  poi-  day.  Detention  by  frost  not  to  be  reckoneil  as  lay  days. 
Cash  for  ship's  use  at  port  of  loailing,  not  exceeding  1501.,  to  be  advanced  the  master, 
free  of  interest  and  commission,  against  the  captain's  bills  on  the  ownei's,  which  they 
hereby  engage  to  accept,  and,  if  not  duly  paid,  to  be  deducted  from  the  fi-eight,  with 
interest  and  insurance.     Penalty  for  non-perfoi'maii.ce  of  this  agreement,  20001. 

"Henry  Bakkick. 

"  bub.\  bkother.s." 


The  "  Lavinia  "  arrived  at  Odessa  on  the  6th  of  February,  1854,  with  a  cargo  of 
coals.  She  remained  in  <iuaraiitine  there  until  the  16th  of  February  ;  and  on  the  17th 
she  went  into  the  mole  to  dischaige  her  cargo. 

On  the  11th  of  Fel)ruary,  the  master  of  the  "Lavinia,"  dohn  Crntwell,  wi-ote  and 
forwarded  to  one  of  the  defendants  the  following  letter : — 

"Mr.  Buba.  "Odessa,  February  11th,  1854. 

"Dear  Sir, — I  beg  to  inform  you  of  the  arri\al  of  the  banjue  '  Lavinia,' under  my 
command,  chartered  by  your  [570]  house  in  London.  I  have  attended  the  Palatoria 
every  day  since  my  arrival  on  the  7th  instant,  and  have  not  iiad  the  pleasure  of  seeing 
yon  there.  May  I  beg  an  interview  with  you  on  the  forenoon  of  the  14th  instunt, 
between  11  and  12  o'clock. — Yours,  &(;.  "JoiiN  CuuTWEi.i,." 

The  Palatoria  mentioned  in  the  above  letter  is  a  place  on  the  quay  at  Odessa  where 
the  masters  of  foreign  ships  and  merchants  meet  and  communicate.  To  this  letter  the 
defendants  wrote  the  following,  dated  the  ISth  of  February; — 

"Odessa,  6  (18)  Fevricr,  1854. 
"A  Monsieur  le  Capitaine  J.  Crntwell, 
"  commandant  du  navire  Anglais,  '  Lavinia '  (an  port). 

"Nous  avons  I'honneur  de  vous  ainioncer  que  nous  avons  cede  voire  cluutciparty 
Ji  M.  Kellner :  c'est  lui  qui  vous  donnera  votre  chargement ;  ot  c'eat  nous  qui  vous 
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douneioiis  vos  expeditious.  Ecrivez  nous  una  lettre  loisque  vous  seiez  prut  a  recevoir 
votre  chargemeut,  er  dites  nous  de  combien  de  mattas  vous  avez  besoin.  Nous  avons 
I'houneur  d'etre,  "  BuBA  Frekes." 

The  "  Lavinia  "  commenced  discharging  her  outward  cargo  of  coals  on  the  aOth  of 
February,  and  completed  the  discharge  on  the  14th  of  March.  On  the  last-mentioned 
day,  the  following  letter  was  received  by  the  defendants  from  the  captain : — 

"Messrs.  Buba  Brothers.  "Odessa,  Tuesday,  March  14,  1854." 

"Gentlemen, — This  present  is  to  give  you  notice  that  the  barque  'Lavinia,'  under 
my  command,  is  now  ready  to  receive  cargo,  and  that  the  lay  days  according  to  the 
terms  of  the  charterpaity  begin  and  count  to-morrow,  ^^'ednesday,  March  the  15th. 
Messrs.  Maho  Menzer  will  transfer  the  consignment  of  the  'Lavinia,'  to  you,  and  you 
will  pay  all  expenses  in  town.  You  will  also  [571]  oblige  by  sending  me  the  permit 
to  load  in  due  time.  I  beg  to  observe  that  there  are  several  vessels  loading  wheat 
yet. — Yours,  &c.,  "John  Ckutwell." 

The  "Lavinia"  was  ready  to  load  her  cargo  on  the  15th  of  March. 

Previously  to  the  14th  of  March. — about  foui-  or  five  days  before  the  coals  weie 
discharged, — the  captain  saw  Mr.  Buba,  who  was  acting  for  the  defendants,  personally, 
and  told  him  the  day  that  he  would  be  about  ready,  and  desired  Mr.  Bulia  to  prepare 
him  a  cargo ;  in  answer  to  which  Mr.  Buba  said, — "  j\Ir.  Kellner  will  provide  you 
your  cargo." 

The  captain,  in  his  evidence,  stated  that  at  that  time  there  were  reports  of 
hostilities,  but  that  he  himself  had  no  apprehension. 

On  the  15th  of  March,  the  following  letter  was  received  by  the  defendants  from 
the  captain  : — 

"Messrs.  Buba  Brothers.  "Odessa,  Wednesday,  March  15th,  1854." 

"  Gentlemen, — I  beg  to  refer  you  to  the  '  Lavinia's '  charter  mutually  agreed  to 
between  Henry  Barrick,  Esq.,  for  himself  and  owners,  and  Messrs.  Buba  Brothers, 
London,  merchants,  and  freighters  of  the  '  Lavinia.'  You  will  thei'e  see  I  am  to  load 
from  you  (the  factors  of  the  said  freighters)  a  full  and  complete  caigo  of  tallow,  wheat, 
seed,  or  other  stowage  goods,  or  grain,  at  the  option  of  the  freighters. 

"  Now,  as  it  is  said  the  exportation  of  bread-stuffs  is  prohibited,  and  that  it  is 
(juite  improbable  you  will  be  able  to  ship  a  cargo  of  bread-stuff,  and  that  war  is 
inevitable  between  Great  Britain  and  Russia,  I  beg  of  you  to  ship  any  cargo  you  are 
lialile  to  bj'  the  charter,  without  loss  of  time.  This  day  is  the  first  lay  day  of  the 
'Lavinia.'  I  do  therefore  enter  this  protest,  and  beg  of  you  to  accept  it  as  such, 
against  Messrs.  [572]  Buba,  Brothers,  of  London,  merchants,  freighters  of  the  '  Lavinia,' 
against  Messrs.  Buba,  Brothers,  of  Odessa,  consignees  of  the '  Lavinia,'  and  f;ictors  of 
Messrs.  Buba  Brothers,  of  London,  against  all  losses,  damages,  expenses,  freight,  dead- 
freight,  or  demurrage,  and  penalty,  as  per  charter,  that  may  arise  from  not  shipping 
any  cargo  you  are  liable  to  by  the  charter,  and  which  it  is  not  prohibited  from  this 
day  to  the  day  after  when  it  may  be  impos.sible  for  either  of  us  to  ship  the  '  Lavinia's  ' 
cargo,  whether  from  a  declai-ation  of  wai'  or  hostilities  occurring  between  Great  Britain 
and  Russia. — Yours,  &c.,  "JOHN  Crttwell, 

"  Ma.ster  of  the  '  Lavinia. '  " 

Shortly  aftei'  this,  and  on  several  occasions,  as  well  befoie  as  after  the  declaration 
of  war  against  Russia,  the  captain  applied  to  one  of  the  defendants,  and  asked  him 
for  a  cargo.  The  defendant  said, — "  No.  I  have  already  informed  you  I  have  ceded 
your  charterparty  to  Mr.  Kellner.  Go  to  Mr.  Kellner  for  your  cargo."  The  captain 
several  times  afterwards  asked  the  defendant  for  a  cargo,  and  always  received  the 
same  answer,  viz.  "  Go  to  Mr.  Kellner  for  your  cargo."  The  captain  did  accordingly 
go  on  more  than  one  occasion  to  Mr.  Kellner,  who  said, — "  I  ha\e  nothing  to  do  with 
yoiu'  cargo  :  Mr.  Buba  is  your  merchant." 

On  the  28th  of  ]\Iarch,  war  was  declared  by  Her  Majesty  against  Russia  ;  and,  on 
the  6th  of  April,  the  declaration  of  war  between  Great  Britain  and  Russia  was  known 
at  Odessa. 

The  captain,  on  cross-examination,  stated  that,  on  the  17th  of  April,  there  was 
a  difference  of  opinion  among  ships'  captains  there,  as  to  whether  vessels  would  be 
allowed  to  leave  Russia  ;  that  he  was  not  seriously  afraid  of  his  vessel  being  detained ; 
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thiit  he  thought  there  was  a  possibility  of  his  being  detained  by  the  [573]  Kiissians  ; 
that,  on  the  17th  of  April,  he  wrote  a  letter  to  Mr.  Menzer;  that,  after  writing  the 
letter,  he  met  Mr.  Menzei-  the  following  day  at  the  Palatoria,  as  he  might  meet  any- 
body else,  and  consulted  him  as  to  whether  it  was  safe  for  the  vessel  to  remain  at 
Odessa  ;  that  it  was  after  that  interview,  l)ut  not  until  he  had  received  the  answer  of 
Mr.  Buba  to  his  letter  of  the  17th  of  April,  hereinafter  set  out,  that  he  gave  directions 
to  Mr.  Menzer  to  cleai'  his  vessel  out  immediately  ;  and  that,  as  soon  as  ho  got  his 
clearances,  he  moved  out  from  the  usual  loading  place. 

On  the  17th   of  April,  the  captain  wrote  and  sent  the  defendaTits  the  following 

letter ; 

"Odessa,  April  17th,  1854. 

"  Messrs.  Buba  Bi'others.  "  Quarantine. 

"  Gentlemen, — This  present  is  to  inform  you,  that,  on  Sunday  next,  April  the  S.'ird, 
the  forty  ruiniing  lay  days  of  the  'Lavinia'  expire  according  to  the  charter.  At  the 
expiration  of  those  days,  I  will  clear  out  and  sail,  and  obtain  the  highest  rate  of  freight 
possible  elsewhere  for  charterers'  beneht,  unless  you  wish  the  '  Lavinia '  to  lay  the 
demurrage  days  named  in  the  charter  also.  In  that  case,  you  must  request  me  to  do 
so,  in  writing,  through  the  captain  of  the  port's  office,  before  the  days  expire. — 
Yours,  &c.,  "John  Crutwelu 

"P. 8. — If  you  consider  hostilities  have  occurred  that  prevent  the  'Lavinia'  from 
loading  at  Odessa,  please  say  so ;  and  you  will  oblige  by  writing  me  in  English 
immediately  on  receipt  of  this." 

To  this  letter  the  captain  received  for  answer  : — 

"Odessa,  6  (18)  April,  1854. 
"  Captain  J.  Crutwell.  "  '  Lavinia,'  Quarantine. 

"  Sir, — At  your  arrival  at  Odessa,  we  have  informed  [574]  you  that  we  have 
ceded  your  charterparty,  with  all  its  rights  and  obligations,  to  Messrs.  George  Kellner 
&  Co.,  of  this  city,  merchants.  We  beg  again  now,  therefore,  to  address  you  for  all 
your  claims  to  those  gentlemen  as  possessors  of  your  chaiterparty. — We  remain,  &c., 

"Buba  Brothers." 

On  the  18th  of  April  the  captain  wrote  the  following: — 

"Mr.  Kellner.  "Odessa,  18th  April,  1854. 

"Sir, — I  inclose  a  copy  of  a  letter  I  wrote  Messrs.  Buba  on  Monday,  the  17th 
instant ;  also  their  answer  to'that  letter.  On  receipt  of  this,  you  will  oblige  me  much 
by  wi-iting  to  me  this  day,  informing  me  if  you  are  going  to  load  the  'Lavinia'  or 
not,  and  on  what  grounds  you  decline  loading  the  '  Lavinia,'  if  that  is  your  determina- 
tion. I  have  oi'dered  the  clearance  of  the  vessel  this  morning :  and  my  reason  for  so 
doing  bcfoi-c  the  lay  days  expire  is,  that  the  Custom  House  will  l)e  closed  in  a  day  or 
two,  according  to  the  rites  of  the  Husso-(!reek  Church,  and  will  not  again  l)e  opened 
until  four  oi-  five  days  after  the  '  Lavinia's'  lay  days  expire.  Therefore,  if  it  is  your 
intention  to  load  the  '  Lavinia,'  you  must  let  Mi\  Costa  know  before  he  clears  thi.s 
ship  out,  as  the  lay  daj's  are  nearly  expired,  and  I  would  wish  to  come  to  a  fair  vnider- 
standing  with  all  concerned  previous  to  my  departure,  which  will  not  be  before  the  lay 
days  expire.  I  will  instruct  Mr.  Costa  to  hand  you  my  letter  before  he  clears  the 
ship  out. — Yours,  &c.,  "  John  Cuutwell. 

"P.S. — Observe,  I  am  ready  at  any  time  to  take  in  eaigo.  It  is  only  for  you  to 
send  cargo,  and  I  will  take  it  on  board." 

The  allied  fleets  came  into  the  Odessa  roads  on  the  [575]  -0th  of  April;  and, 
when  the  fleets  came  in  on  that  day,  the  "  liavinia,"  having  obtjiined  her  clearances 
outwards  as  for  an  empty  vessel,  was  taken  by  the  captain  out  of  the  harbour,  which 
is  the  usual  loading  ])lace,  into  the  (Jdcssa  roads.  She  went  out  from  the  mole  into 
the  Odessa  roads,  and  there  lay  oil'  the  mole,  and  astern  of  the  fleets. 

The  Custom  House  being  about  to  close,  on  account  of  a  religious  holiday,  the 
vessel  could  ?iot  have  been  cleared  out  after  the  20th  of  A])ril  until  several  tlays 
after  tli<'  cxiiiratioii  of  the  lay  da.\'s,  if  she  had  uiit  liccu  cleared  out  on  the  "JOtli. 
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If  the  "  Lavinia "  had  been  loaded  with  cargo,  she  would  have  required  fresh 
cleai'ances.     Without  a  clearance,  the  vessel  would  not  have  been  allowed  to  sail. 

The  captain  stated  that  he  intended  to  lay  in  the  mole  until  the  lay  days  expired, 
if  the  fleet  had  not  appeared  ;  but  that,  owing  to  the  appearance  of  the  fleet,  he  went 
out  of  the  mole  into  the  roads. 

Between  the  14th  of  March  and  the  20th  of  April,  several  English  vessels,  all  of 
which  had  come  into  the  mole  after  the  "  Lavinia,"  were  loading  with  cargos  of  tallow, 
linseed,  and  wool. 

On  the  22nd  of  April,  Odessa  was  bombarded  by  the  British  and  French  fleets. 

The  "  Lavinia  "  lay  in  the  roads  of  Odessa  until  the  2.5th  of  April,  when  she  sailed 
for  Constantinople. 

The  captain,  Ijeing  asked  by  the  plaintifTs'  counsel,  "  Was  there  anything  to  prevent 
the  defendants  communicating  with  you  if  they  wanted?"  said,  "  They  might  have 
sent  a  note  off  to  ns  if  they  pleased." 

The  ''Lavinia"  could  have  been  loaded  with  tallow,  seed,  or  grain  in  the  space  of 
four  days  :  but  a  cargo  of  wool  would  have  required  a  longer  time. 

The  "Lavinia"  was  and  is  a  British  registered  ship.  The  plaintiffs  were  and  are 
British  subjects.  The  [576]  defendants  were  and  are  Russian  subjects,  and  carrying 
on  business  at  Odessa.  Odessa  is  a  Russian  port ;  and  the  war  had  continued  e\  er 
since  18.54  between  England  and  Russia  until  this  action  was  brought. 

The  pleadings  were  to  form  part  of  the  case  ;  and  the  court  was  to  draw  the  same 
inferences  and  conclusions  of  fact  that  a  jury  might. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs  were  entitled 
to  recover  in  this  action.  If  the  court  was  of  that  opinion,  the  verdict  for  the 
plaintiffs  was  to  stand  for  an  amount  to  be  determined  by  arbitration.  If  the  court 
was  of  a  contrary  opinion,  a  verdict  was  to  be  entered  for  the  defendants  accord- 
ingly, and  on  such  issues  as  the  court  should  direct,  and  for  the  plaintiffs  on  the 
other  issues. 

James  Wilde,  Q.  C.  (with  whom  was  LTnthank),  for  the  plaintiffs.  Since  the  case 
of  Esposiio  V.  Botvden,  29  L.  T.  295,  it  may  be  considered  as  settled  that  a  declaration 
of  war  puts  an  end  to  all  contracts  between  British  subjects  and  foreigners,  which  are 
to  be  performed  in  the  enemy's  country  («).  The  judgment  [577]  must,  therefore,  be 
for  the  defendants  upon  the  demurrer  to  the  sixth  plea.  Upon  the  special  case,  the 
question  will  be  whethei'  there  was  a  breach  of  the  chaiterparty  before  the  declaration 
of  war;  and  that  question  is  altogether  independent  of  that  decided  in  Esposito  v. 
Bmcdin.  By  the  charterparty  the  charterers  were  to  be  allowed  a  certain  number  of 
lay  days,  and  ten  days  additional  at  51.  per  day.  The  "  La\inia "  ai-rived  at  Odessa 
on  the  6th  of  February,  1854.  On  the  14th  of  March  she  had  completed  the  discharge 
of  her  outward  cargo,  and  was  ready  to  load  under  the  charter  on  the  15th.  On  the 
28th,  war  was  declared  between  this  country  and  Russia;  and  it  was  known  at  Odessa 
on  the  6th  of  April.  The  breach  relied  on  is,  that,  on  being  informed  that  the 
"  Lavinia "  was  readj^  to  load,  the  charterers'  agents  informed  the  master  that  the 
contract  had  been  ceded  to  Kellner,  and  referred  him  to  Kellner  foi-  a  cargo.  This 
took  place  before  the  date  of  the  declai'ation  of  war.  No  cargo  being  provided,  the 
master  waited  until  the  lay  days  expired,  and  then  sailed  away.  [Williams,  J.  When 
do  you  say  that  a  breach  occurred  X\  When  the  defendants  renounced  the  contract, 
and  the  master,  acting  upon  that  renunciation,  applied  to  Kellner  for  a  cargo.  In 
Reid  V.  Hiiskiiis  and  Arery  v.  Bowden,  6  Ellis  &  B.  953,  thei'e  was  no  reniuiciation  of 
the  contiact  by  the  defendants  below,  or  acceptance    of    such  reiuuiciation  by  the 

(a)  In  delivering  the  judgment  of  the  court  of  Exchequer  Chamber  in  that  case, 
Willes,  J.,  says  :  "  It  is  now  fully  established,  that,  inasmuch  as  the  presumed  object 
of  war  is,  as  much  to  cripple  the  enemy's  commerce  as  to  capture  his  property,  a 
declaration  of  war  imports  a  prohibition  of  commercial  intercourse  and  correspondence 
with  the  inhabitants  of  the  enemy's  country,  and  that  such  intercourse,  except  with 
the  license  of  the  crown,  is  illegal."  The  sovereign  of  this  country  has  the  right  to 
proclaim  war,  with  all  its  consequences  :  enforcing  or  mitigating  them  either  generally 
or  in  particular  instances,  as  may  be  thought  best  by  her  government.  One  of  those 
consequences,  not  removed  or  dispensed  with  by  any  treaty,  order  in  council,  or 
license,  or  by  any  special  circumstances  of  necessity  in  the  particular  case,  is,  that 
trade  and  dealing  with  the  enemj^  unless  expressly  permitted,  are  forbidden." 
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plaintiffs  below,  before  the  date  of  the  declaration  of  wai((().  [Cockburn,  C.  .1. 
Notwithstanding  the  cession  by  the  chai-terers  of  the  benefit  of  the  contract  to  Kellner, 
would  it  not  have  been  competent  to  them  afterwards  to  furnish  a  cargo?]  If  an\'  one 
had  provided  a  cargo,  the  plaintiff  would  have  sustained  no  damage.  But  here,  the 
charterers  profess  to  be  no  [578]  longer  bound  by  the  charterparty  ;  and  Kellner  also 
refuses  to  ship  a  cargo.  [Cockburn,  C.  J.  The  mere  fact  of  the  defendants  having 
arranged  with  Kellner  for  furnisiiing  a  cargo,  does  not  amount  to  a  renunciation  of 
the  contract.  We  must  look  at  the  whole  facts.  As  late  as  the  18th  of  April,  the 
master  is  in  communication  with  the  Messrs.  Buba  about  the  loading.]  In  Horhster  v. 
De  La  Tour,  2  Ellis  &  B.  678,  the  plaintiff  declared  on  an  agreement  to  employ  him  as 
a  courier,  from  a  day  subsequent  to  the  date  of  the  writ, — averring,  that  from  the 
time  of  the  agreement,  till  the  refusal  1))'  the  defendant  after  mentioned,  he  (the 
plaintiff)  was  I'eady  and  willing  to  perform  his  part  of  the  contract ;  and  alleging  for 
breach,  that,  before  the  day  for  the  commencement  of  the  employment,  the  defendant 
refused  to  perform  the  agreement,  and  di.soharged  the  plaintiff  from  performing  it, 
and  wrongfully  wholly  put  an  end  to  the  agreement.  Upon  motion  in  arrest  of 
judgment,  it  was  held,  that  a  pai'ty  to  an  executory  agreement  may,  before  the  time 
for  executing  it,  break  the  agi-eement,  either  by  disabling  himself  from  fulfilling  it,  or 
by  renouncing  the  contract,  and  that  an  action  will  lie  for  such  breach  before  the  time 
for  the  fulfilment  of  the  agreement ;  and  that  it  sufficiently  appeared  on  the  face  of 
the  declaration  that  there  was  on  the  part  of  the  defendant,  not  merely  an  intention 
to  break  the  contract,  of  which  intention  he  might  repent,  but  a  renunciation  com- 
municated to  the  plaintiff,  on  which  the  plaintiff  was  entitled  to  act ;  and,  consequently, 
that  the  plaintiff  was  entitled  to  judgment.  So,  here,  the  defendants  have  no  right 
to  affect  to  absolve  themselves  from  the  contract  by  ceding  their  rights  under  it  to 
another.  [Cockburn,  C.  -J.  They  do  not  absolve  themselves  from  the  contract :  on 
the  contraiy,  their  verj'  assertion  that  they  have  transferred  their  rights  under  it  to 
another,  keeps  the  contract  [579]  ali\e.]  They  absolutely  ignore  the  master's  claim 
on  them  for  a  cargo,  and  refer  him  to  Kellner  ;  and  the  master  thereupon  addresses 
himself  to  Kellner.  Their  letter  of  the  18th  of  April  expressly  speaks  of  their  having 
ceded  the  charterparty,  "  with  all  its  i-ights  and  obligations,"  to  Kellner.  That  is,  in 
effect,  saying  that  they  will  have  nothing  further  to  do  with  the  contract.  [Williams,  J. 
Could  the  master  have  refused  to  receive  a  cargo  from  Kellner  within  the  lay  days?] 
That  would  depend  upon  whether  or  not  he  had  attorned  to  Kellner.  [Cockburn,  C.  J. 
Would  the  master  of  the  "Lavinia"  have  been  justified  in  .sailing  away  immediately 
upon  his  receiving  the  intimation  from  Messrs.  Buba  that  they  had  ceded  their  i-ights 
under  the  charterparty  to  Kellnei-?]  It  is  submitted  that  he  would:  he  was  not 
bound  to  receive  a  cargo  fiom  anybody  else.  [Cockljurn,  C.  J.  Was  he  not  bound 
to  wait  for  the  lay  days  to  run  out.]  No.  lieid  v.  Hodins,  and  Areri/  v.  Bmvden, 
shew  that  the  renunciation  must  be  acted  upon  at  the  time.  [Cockburn,  C.  J.  No 
doubt,  where  the  contract  is  entirely  repudiated.]  It  is  difficult  to  reconcile  Ilochesler 
V.  De  La  Tow  with  the  cases  in  the  Exchequer  Chamber.  Here,  the  renunciation  was 
complete  at  the  time  ;  or,  at  all  events,  it  became  so  when  the  master  went  to  Kellner. 
A  contract  is  broken  when  the  party  incapacitates  himscilf  fi'om  pei-forming  it :  Lovelock 
V.  Fraiiklj/n,  8  Q.  B.  371.  [Cockbuiii,  C.  J.  I  do  not  find  that  the  master  ever  fore- 
goes his  claim  upon  the  chartereis  for  a  cargo.]  If  once  thci'c  was  a  complete  rciunicia- 
tion,  acted  upon  by  the  master,  he  had  no  power  afterwards  to  waive  the  l)reach. 
[Cockburn,  C.  .).  -inn/  v.  Bomlcn,  5  Ellis  &  B.  714,  is  a  distinct  authority  to  show 
that  the  charterers'  .saying  "  I  cannot  peiform  tiio  contract,"  does  not  amount  to  a 
breach  until  the  expiration  of  the  time  stipulated  by  the  conti'act  for  its  performance. 
It  is  no  renuTiciatioii  :  he  [580]  does  not  afl'ect  to  say  that  he  thereby  gets  rid  of  his 
obligation.  In  that  case,  the  defendant  by  a  chai-terparty  agreed  to  load  a  cargo  on 
board  the  plaintiffs' ship  at  Odessa.  To  a  count  for  not  loarling,  the  defendant  pleaded, 
that,  before  the  cause  of  action  arose,  war  was  declared  between  Great  Britain  and 
Kussia,  which  rescinded  the  contract.  It  appeared,  that,  after  the  ship  had  arrixcd, 
and  before  (lie  declaration  of  war,  the  defendants'  agent  had  repeatedly  iniil  the 
master  that  he,  the  agent,  had  no  cargo  foi'  the  ship,  and  that  lie  had  better  go  aw.iy  : 
but  the  master  continued  to  require  a  cargo  till  the  de(^laration  of  war  was  known  at 

(a)  See  Beid  v.   Hoskins,  4  Ellis  &  B.  979,  5  Ellis  &  B.   729 ;  Avery  v.  liomlen, 
5  Ellis  <t  15.  711. 
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Odessa,  which  was  before  the  ship's  laying  da3's  had  expired  :  and  it  was  held,  that 
the  refusal  of  the  agent  before  the  time  for  loading  had  expired,  not  being  acted  on 
as  a  renunciation  of  the  contract,  was  not  a  cause  of  action,  and  that  the  plea  was 
therefore  proved.]  Bubas'  last  letter  clearly  shews  that  they  intended  to  repudiate 
all  obligation  to  load  under  the  chai'terparty.  In  Cort  v.  The  Amlierf/ale  Jiailwa;/ 
Companji,  17  Q.  B.  127,  it  was  held,  that,  on  a  contract  for  the  manufacturing  and 
supply  of  goods  from  time  to  time,  to  be  paid  for  after  delivery,  if  the  purchaser, 
having  accepted  and  paid  for  a  portion  of  the  goods,  gives  notice  to  the  vendor  not 
to  manufacture  any  more,  as  the  purchaser  has  no  occasion  for  them,  and  will  not 
accept  or  pay  for  them,  the  vendor  having  been  desirous  and  able  to  complete  the 
supply,  such  vendor  may,  without  manufacturing  and  tendering  the  rest  of  the  goods, 
maintain  an  action  again.st  the  purchaser  for  bi'each  of  the  contract.  Lord  Campbell 
there  says  :  "  Was  there  not  evidence  that  the  defendants  refused  to  accept  the  residue 
of  the  chairs'?  If  they  had  said,  'Make  no  more  for  us,  for  we  will  have  nothing  to 
do  with  them,'  wa.s  not  that  refusing  to  accept  or  receive  them  according  to  the  con- 
tract ?"  [581]  Here,  there  was,  it  is  submitted,  an  alxsolute  renunciation  of  the 
conti'act  by  the  agents  of  the  chaiterers,  acted  upon  by  the  master  by  his  ])lacing  the 
vessel  at  the  disposal  of  Kellner,  and  consequently  a  complete  breach  befoie  the  date 
of  the  declaration  of  wai\ 

Bovill,  Q.  C,  contrii.  The  case  is  disposed  of  by  Avery  v.  Bmcden,  5  Ellis  &  B. 
714,  6  Ellis  &  B.  953.     [He  was  stopped  by  the  court.] 

CoCKBURN,  C.  J.  I  am  clearly  of  opinion  that  this  case  falls  within  the  principle 
of  the  decisions  of  the  Exchequer  Chamber  in  Aver}/  v.  bou'den,  and  Esposilo  v.  Bomlen. 
There  was  no  breach  before  the  day  upon  which  the  declai-ation  of  war  between  this 
country  and  Russia  took  place.     The  defendants,  theiefore,  are  entitled  to  judgment. 

Ckesswell,  J.  I  am  entirely  of  the  same  opinion.  The  sixth  plea  is  disposed  of 
by  the  judgment  of  the  Exchequer  Chamber  in  Espo^Uo  v.  Boinlen ;  and  the  defendants 
are  entitled  to  our  judgment  on  the  special  case  upon  the  authoritj'  of  jlvery  v.  Bowden 
and  Bcid  v.  Hot:lins. 

Williams,  J.  Not  only  do  I  agree  with  my  Lord  and  my  Brother  Cresswell  that 
this  case  is  governed  by  the  decisions  in  Avery  v.  Bowden,  licid  v.  Hoskin-s,  and  Eitpodto 
V.  Bmcden,  but  I  feel  bound  to  add  that  I  dissent  entirely  from  every  word  of 
Mr.  Wilde's  argument. 

WiLLES,  J.  I  also  think  that  the  defendants  are,  as  well  upon  principle  as  upon 
authority,  entitled  to  our  judgment  both  upon  the  denum-er  to  the  sixth  plea  and 
upon  the  special  case. 

Judgment  for  the  defendants. 

[582]     Emery  r.  Clark.     June  5th,  1857. 

A  discharge  of  the  principal  under  the  insolvent  debtors  act,  1  &  2  Vict.  c.  110,  does 
not  exonerate  him  from  the  claim  of  a  surety  on  a  bond,  in  respect  of  payments 
subsequently  made  undei'  it  by  the  latter. 

This  was  an  action  of  debt  for  money  paid  by  the  plaintiti'  for  the  defendant,  and 
for  money  found  due  from  the  defendant  to  the  plaintiff  on  accounts  stated  between 
them. 

The  defendant  pleaded, — first,  nevei'  indebted, — secondly,  that  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  13th  of  July,  1854,  by  the  order  and  adjudica- 
tion then  made  by  the  judge  of  the  county-court  of  Essex,  pui'suant  to  the  acts  then 
in  force  for  the  relief  of  insolvent  debtors  in  England,  at  the  county-court  of  Essex 
holden  at  Chelmsford,  before  the  said  judge  on  that  day,  he  the  defendant  was  duly 
and  pursuant  to  the  acts  then  in  force  for  the  relief  of  insolvent  debtors  in  England, 
dischai'ged  of  and  from  the  said  several  causes  of  action  in  the  declaration  mentioned, 
and  each  and  every  of  them, — which  said  oi'der  remained  in  force  thitherto. 

Issue  having  been  joined  upon  these  pleas,  the  following  case  was,  pursuant  to  a 
judge's  order  made  by  consent,  stated  for  the  opinion  of  the  court : — 

By  a  certain  bond,  dated  the  19th  of  July,  1852,  and  on  that  day  duly  executed 
by  the  several  obligors  therein  named,  being  the  above-named  defendant  and  plaintiif, 
one  John  Edie,  and  one  W.  L.  Clark,  these  four  persons  became  held  and  fii'mly  bound 
to  William  Hopkinson  in  the  sum  of  10001.,  to  be  paid  to  the  said  William  Hopkinson, 
or  to  his  certain  attorney,  executors,  administrators,  or  assigns,  for  which  payment 
they  the  defendant,  the  plaintiff,  John  I'jlie,  and  AV.  L.  Clark,  [583]  bound   them- 
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selves,  and  ciich  of  them,  iiiul  any  two  ami  any  three  of  them,  their  and  each  of  theii- 
heii's,  executoi's,  and  administrators,  jointly,  severally,  and  respectively,  firmly  by  the 
said  bond. 

The  said  bond  was  subject  to  a  certain  condition  thereunder  written  for  (amongst 
other  things),  the  payment  by  the  said  obligors  to  the  said  William  Hopkinson  of  the 
debt  or  principal  sum  of  5221.,  with  interest  for  the  same  at  the  rate  of  .51.  per  cent, 
per  annum,  by  certain  instalments  and  on  certain  days  in  the  said  condition  mentioned  ; 
and  also,  until  the  whole  of  such  piiucipal  sum  and  interest  should  he  fully  paid  and 
satisfied  as  in  tlie  said  condition  mentioned,  from  time  to  time  duly  and  punctually 
paying  to  the  National  Provident  Institution  in  the  said  condition  mentioned  (amongst 
other  sums)  the  annual  premium  of  61.  10s.  8d.  at  least  fifteen  days  before  the  last 
day  on  which  the  .same  was  to  be  paid,  in  order  to  keep  on  foot  a  certain  policy  of 
assurance  in  the  said  condition  mentioned. 

[A  copy  of  the  bond  and  condition  was  set  out  in  the  case.] 

The  plaintiff'  and  the  said  John  Edie  and  William  Lewes  Clark  respectively  became 
parties  to  and  executed  the  said  bond  as  sureties  for  and  at  the  request  of  the  defen- 
dant, and  not  otherwise. 

The  defendant  made  default  in  payment  of  the  two  instalments  of  581.  each  which 
according  to  the  said  condition  became  due  on  the  19th  of  July,  1853,  and  the  19th 
of  January,  1854. 

Aftei-  the  said  bond  was  executed  by  the  said  obligors,  after  such  default,  and  on 
the  31st  of  May,  1854,  the  defendant,  then  Iwing  a  prisoner  for  debt  in  the  gaol  of 
Spi'ingfield,  in  the  county  of  Essex,  according  to  the  statutes  in  that  behalf  then  in 
force  petitioned  the  court  for  the  relief  of  insolvent  debtors  in  England  for  [584]  his 
discharge  from  such  custody  and  imprisonment,  and  filed  his  petition  and  schedule 
in  that  "behalf  in  that  court;  and,  having  given  the  plaintiff  due  notice  according  to 
the  insolvent  debtors  act  then  in  force,  was,  on  the  13th  of  July,  1854,  discharged 
pursuant  to  the  acts  then  in  force  for  the  relief  of  insolvent  debtors  in  England,  by 
the  order  of  adjudication  then  in  that  behalf  made  by  the  judge  of  the  county-court 
of  lissex,  pursuant  to  those  acts,  at  the  county-court  of  Essex  holden  at  Chelmsford 
before' the  said  judge  on  that  day. 

[Copies  of  the  petition  and  order  of  adjudication  were  set  out  in  the  case.] 

The  following  is  a  copy  of  so  much  of  the  schedule  filed  by  the  defendant  upon  his 
application  for  his  discharge  under  the  insolvent  debtors  act,  as  relates  to  the  said 
William  Hopkinson,  and  the  debt  owing  from  the  defendant  to  him  : — 


No. 


Namps  and  descriptions  of 
creditors  and  claimants, 
and  Uioir  present  or  last 
residences. 


William  Hopkinson, 

sen.,  Paul's  Wharf, 
Ui)|)er  Tliunu's  SlivcL, 
LoniJuii,  com  mer- 
chant. 


416     16    6 

a'nd 

interest. 


Wlien 
contracted. 


1852. 


Admitted 
or  disputed. 


Admitted. 


Nature  and  considemtion  ol" 
the  debt,  and  .securities,  if 
any  :  also,  if  the  debt  is  dis- 
puted, the  reason  thereof. 


The  balance  due  to  this 
creditor  for  money  k'Ut. 
The  original  amount 
was  .^571.  9s.  2d.,  for 
which  1  gave  thi.s  credi- 
tor a  bond  dated  12th 
January,  18.')2,  in  which 
W.  Emery, W.L.Clark, 
and  Jolui  Edie  (credi- 
tors No.  3)  joined  as 
my  sureties.  The  loan 
was  payable  by  instal- 
ments. I  paid  the 
first  instalment,  and 
Mr.  Emery  jiaid  the 
second;  but defaiill  \va,s 
made  in  ]iayment  of 
the  thii'd  iiistabuent. 
This  creditor  liiu<  com- 
menced an  action 
against  me  and  my 
said  sureties. 
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[585]  Tlie  following  i.s  a,  copy  of  .so  much  of  the  said  schedule  filed  by  the  defen- 
dant as  relates  to  the  plaintiff  and  the  said  John  Edie  and  W.  L.  Clai'k  : — 


XaDies  and  descriptions  of 
creditors  and  claimants, 
and  their  present  or  last 
residences. 


'William  Emery,  Black- 
wall,  Middlesex,  cooper. 
W.  L.  Clark,  Upper 
North  Street,  Poplar, 
London,  broker,  and 
H.  Edie,  Bow,  Middle- 
sex, ironfounder,  and 
W.  Papiuean,  Strat- 
ford, Essex,  chemist, 
the  two  last  being  ex- 
ecutors of  John  Edie, 
late  of  Bow,  Middlesex, 
ironfounder,  deceased. 


Amount. 


When 
contracted. 


S.    'd. 


416    16 

and 
iut  ere 


St. 


1852. 


Xatnre  and  consideration  of 
Admitted  the  debt,  and  securities,  if 

or  disputed.  any  ;  also,  if  thedebt  is  dis- 

piit^^d,  the  reason  thereof. 


Admitted 

as  to 
liability,  j 


The  amount  these  credi- 
tors are  liable  to  pay 
to  Mr.  W.  Hopkin- 
son,  creditor  No.  2,  on 
the  bond  above  men- 
tioned, as  my  sureties, 
and  for  which  an  action 
has  been  conmienced 
against  them. 


After  the  defendant  was  discharged  under  the  insolvent  debtors  act,  as  aforesaid, 
the  plaintiff,  under  and  by  virtue  of  the  said  bond,  and  the  condition  thereof,  and  as 
the  surety  in  that  behalf  of  the  defendant,  and  not  otherwise,  was  required  to  and 
did  pay  to  the  said  ^^'illiam  Hopkiiison,  on  account  and  in  payment  and  discharge  of 
certain  instalments  and  interest,  that  is  to  say,  the  last  six  instalments  of  581.  each 
in  the  said  condition  mentioned,  which  after  such  discharge  as  aforesaid  became  due 
and  payable  to  the  said  AV.  Hopkinson  under  and  by  vii'tue  of  the  said  bond  and 
condition,  and  of  interest  due  and  payable  under  and  by  virtue  of  the  .said  condition, 
paid  to  the  said  AV.  Hopkinson  six  sums  of  money  together  amounting  to  3771.  Os.  Id. 

[586]  The  following  table  or  account  states  and  shews  the  day  on  which  each  of 
the  said  six  instalments  paid  as  aforesaid  became  due,  the  sum  paid  as  aforesaid  by 
the  plaintiff  in  discharge  thereof  and  of  certain  interest  due  under  and  by  virtue  of 
the  said  bond  and  condition,  and  the  day  on  which  each  such  sum  so  paid  by  the 
plaintiff  was  so  paid  :  each  instalment  paid  by  the  plaintiff,  and  the  sum  paid  in 
discharge  thereof  and  of  interest,  are  in  such  account  on  one  and  the  same  line  : — 


Dates  when  instalments  paid 
by  the  plaintiff  became  due. 

Amount  of  instalments 
paid  by  the  plaintiff. 

Dates  of  payments  by  the 
plaintiff. 

Sums  paid. 

19  July,  1854  . 

19  January,  1855     . 
19  July,  1855  . 
19  Janu  irv,  1856     . 
19  May,  1856  . 
19  Oct.  1856    . 

581. 

581. 
581. 
581. 
581. 
581. 

£    s.    d. 

3  Aug.  1854     30     0     0 

28  Aug.  1854     36  14     0 

22  Jan.  1855  . 
19  July,  1855 

23  Jan. 1856  . 
U  Aug.  1856. 
15  Nov.  1856 . 

£ 

66 

65 
63 
62 
59 
58 

s. 
14 

5 
16 

7 
18 
19 

d. 

0 

0 
0 
0 
9 
4 

1 

£377  '    0 

After  the  defendant  was  discharged  under  the  insolvent  debtors  act  as  aforesaid, 
and  on  the  22nd  of  December,  18-54,  the  plaintiff  under  and  by  virtue  of  the  said 
bond  and  the  condition  thereof,  and  as  the  surety  in  that  behalf  of  the  defendant, 
and  not  otherwise,  was  required  to  and  did  pay  to  the  said  National  Provident 
Institution  in  the  said  condition  mentioned  the  premium  or  sum  of  61.  10s.  8d., 
which,  after  the  defendant  was  discharged  as  aforesaid,  and  on  the  22nd  of  November, 
1854,  became  payable  to  the  same  institution  for  keeping  on  foot  the  said  policy  of 
assurance. 

On  the  18th  of  December,  1855,  under  and  by  virtue  of  the  said  bond  and  the 
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condition  thereof,  .uid  as  the  surety  in  that  behalf  of  the  defendant,  and  not  otliei-- 
wise,  the  phiiiitifl'  was  called  upon  and  required  to  and  did  pay  to  the  said  institution 
the  fuither  premium  or  [587]  sum  of  (>!.  10s.  8d.,  which,  after  the  defendant  was 
discharged  as  aforesaid,  and  on  the  22nd  of  November,  1855,  became  payable  to  the 
same  institution  for  keeping  on  foot  the  said  policy  of  assurance. 

This  action  was  brought  to  reco\'er  the  se\'eral  sums  paid  by  the  plaintiff  as  afore- 
said, and  together  amounting  to  3901.  Is.  5d. 

The  court  were  to  be  at  liberty  to  draw  any  inference  of  fact  which  a  jury  might 
have  drawn  upon  a  trial  at  nisi  prius  ;  and  the  case  was  to  be  amended  as  the  court 
might  direct. 

The  ([uesfcion  for  the  opinion  of  the  court  was,  whether  or  not  the  defendant's 
discharge  under  the  insolvent  debtors  ;ict  was  an  answer  or  defence  as  to  the  plaintiffs 
demand  or  any  part  thereof. 

If  the  court  should  be  of  opinion  that  such  discharge  was  an  answer  or  defence  as 
to  the  whole  of  the  plaintitl"s  demand,  then  the  plaintiff'  agreed  that  a  judgment  of 
nolle  prosequi  should  and  might  lie  entered  against  him  immediately  after  the  decision 
of  this  case,  or  otherwise,  as  the  court  might  think  tit. 

But,  if  the  court  should  be  of  opinion  that  such  discharge  was  an  answer  or  defence 
as  to  only  a  part  of  the  plaintilfs  demand,  then  the  defendant  agreed  that  for  that 
part  of  the  plaintifl"s  demand,  that  is  to  say,  for  that  part  of  the  said  sum  of  .3901. 
Is.  5d.  with  respect  to  which  the  court  should  be  of  opinion  that  the  said  discharge  was 
not  an  answer  or  defence,  judgment  should  be  entered  against  him  by  confession, 
immediately  after  the  decision  of  the  case,  or  otherwise,  as  the  court  might  think  tit. 

And,  if  the  court  should  be  of  opinion  that  such  discharge  was  not  an  answer  or 
defence  as  to  any  part  of  the  plaintiff's  demand,  then  the  defendant  agreed  that  judg- 
ment should  be  enteied  against  him  by  confession  for  the  whole  of  the  said  sum  of 
3901.  Is.  5d.,  imme-[588]-diately  after  the  decision  of  the  case,  or  otherwise,  as  the  court 
might  think  tit,  and  that  judgment  should  be  entei-ed  accordingly. 

Kowley,  for  the  plaintiff'.  The  ilefendant's  discharge  under  the  insolvent  debtors 
act  did  not,  it  is  submitted,  exonerate  him  from  liability  to  pay  the  sums  sought  to 
be  recovered  in  this  action,  which  became  due  subse(|uently  to  the  date  of  the  vesting 
order.  By  the  75th  section  of  the  1  &  2  Vict.  c.  1 10,  the  court  is  impowered  to  adjudge 
the  insolvent  to  be  entitled  to  the  l^cnefit  of  the  act  "  as  to  the  several  deltts  and  sums 
of  money  due  or  claimed  to  be  due  at  the  time  of  making  such  vesting  order  as  afore- 
said, from  such  prisoner  to  the  several  persons  named  in  his  schedule  as  creditors,  or 
claiming  to  be  creditors  for  the  same  respectively,  or  for  which  such  persons  shall  have 
given  credit  to  such  prisoner  before  the  time  of  making  such  vesting  order  as  aforesaid, 
and  which  were  not  then  ])ayable,  and  as  to  the  claims  of  all  other  persons,  not  known 
to  such  prisonei'  at  the  time  of  such  adjudicatioti,  who  may  be  indorsees  or  holders  of 
any  negotiable  security  set  forth  in  such  schedule  .so  sworn  to  as  aforesaid."  The  80th 
secti(jn  enacts  "that  the  dischaige  of  any  such  pi'isoner  so  adjudicated  as  aforesaid 
shall  and  may  extend  to  any  sum  and  sums  of  money  which  shall  be  payable  by  way 
of  annuity  oi- otherwise  at  any  future  time  or  times,  liy  virtue  of  any  bond,  covenant, 
or  other  securities  of  any  nature  whatsoever,  and  that  every  person  and  persons  who 
would  l)e  a  creditor  or  creditors  of  such  prisoner  for  such  sum  or  sums  of  money,  if  the 
.same  were  pi'csently  due,  shall  bo  admissible  as  a  creditor  or  creditors  of  such  prisoner 
for  the  value  of  such  sum  or  sums  of  money  so  payable  as  aforesaid,  which  value  the 
said  court  shall,  upon  ajiplication  at  any  time  made  in  that  behalf,  ascertain,  regard 
being  had  to  the  original  [589]  price  given  for  such  sum  or  sums  of  money,  deducting 
therefrom  such  diminution  in  the  value  thereof  as  siiall  have  been  caused  hy  the  lapse 
of  time  since  the  grant  thereof  to  the  time  of  making  such  vesting  order  as  aforesaid ; 
and  such  creditor  or  creditors  shall  be  entitled  in  respect  of  such  value  to  the  benefit 
of  all  the  pi'ovisions  made  for  creditors  by  this  act,  without  prejudice,  nevertheless,  to 
the  respective  securities  of  such  creditor  or  creditor.s,  excepting  as  respects  such 
prisonei's  discharge  undei'  this  act."  The  sums  claimed  here  are  not  sums  of  money 
payable  by  way  of  annuity  or  otherwise  by  virtue  of  any  liond,  covenant,  iVc.  :  they 
aie  sums  of  money  claimed  by  virtue  of  a  lule  of  law,  implying  a  piomise  on  the  part 
of  the  piincipal  to  rejjay  the  surely  any  sums  he  may  be  called  upon  to  j)ay  on  his 
behalf.  It  is  the  payment  and  not  the  boncl,  that  constitutes  the  liability.  In  I'muell 
V.  I'Aison,  1  M.  (fe  Seott,  G8,  8  Bingh.  23,  it  was  held  that  one  who  was  discharged  under 
the  insolvent  debtors  act  7  G.  4,  c.  57,  was  not  exonerated  from  the  claim  of  a  surety 
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on  ii  promissory  note  which  had  liecome due  before  the insol\cnt  presented  his  petition, 
but  which  the  surety  was  not  called  on  by  the  creditor  to  pay  until  after  the  dischai'ge 
of  the  principal.  Tindal,  C.  J.,  after  referi-ing  to  the  10th  and  47th  sections  of  the 
statute,  proceeds;  "Was,  then,  the  plaintiff  a  creditor  of  the  defendant  at  the  time 
of  presenting  or  filing  his  petition  ?  The  plaintiff'  was  then  onh'  a  surety  for  the  pay- 
ment of  a  promissory  note  due  from  the  defendant  to  Mary  Bell.  There  was  no  debt 
as  between  the  plaintiff'  and  the  defendant,  and  consequently  the  plaintiff  was  not  a 
creditor  of  the  defendant  at  the  time  of  his  discharge,  and  therefore  he  does  not  fall 
within  the  words  or  meaning  of  either  of  those  clauses  of  the  act.  In  confirmation  of 
this  view  of  the  subject,  we  find  that,  in  the  last  act  for  the  amendment  of  the  laws 
relating  to  [590]  bankruptcy  (6  G.  4,  c.  16),  which  was  passed  in  the  yeai-  preceding 
that  in  which  the  statute  in  question  was  passed,  it  was  found  necessary  to  introduce 
a  clause  to  I'elieve  bankrupts  from  the  claims  of  sureties  and  other  persons  who  were 
liable  for  the  bankrupt's  debts."  He  then  refers  to  the  52nd  section  of  the  G  G.  4, 
c.  1 6,  and  concludes  thus, — "  But  there  is  no  such  auxiliaiy  clause  in  the  act  now  before 
us,  from  which  we  may  infer  that  the  legislature  did  not  intend  a  surety  for  a  bankrupt 
to  stand  in  the  same  situation  as  a  surety  for  a  person  who  became  insolvent,  or  that 
the  same  relief  should  be  granted  to  the  latter  as  to  the  former."  And  that  is  confirmed 
by  a  subsequent  case  of  JJ/hott  v.  Bnu'iv,  7  Scott,  7.53,  .5  N.  C.  598,  where  it  was  held 
that  the  grantor  of  an  annuity,  notwithstanding  his  discharge  under  the  in.solvent 
debtois  act,  is  liable  to  his  surety  foi-  payments  made  on  account  of  the  annuity 
suV)sequently  to  the  discharge,  though  due  before. 

The  court  called  on 

David  Keane,  for  the  defendant.  The  object  of  the  statute  evidently  was,  that  the 
adjudication  should  enure  as  a  complete  discharge  of  the  insolvent  from  all  his  debts. 
To  hold  that  it  does  not  extend  to  a  demand  of  this  sort,  would  be  to  make  him 
indirectly  liable  in  respect  of  a  debt  from  which  he  has  been  directly  discharged.  In 
all  the  cases  where  the  insolvent  has  been  held  to  be  liable  notwithstanding  the 
adjudication,  the  decision  has  proceeded  upon  the  ground  that  there  could  be  no 
valuation  of  the  debt.  Thus,  in  Brmmv.  Fleetwood,  5"M.  &  W.  19,  7  Dowl.  P.  C.  387, 
where  A.  purchased  of  B.  his  business  of  an  attoi-ney,  the  purchase-money  to  be  paid 
by  two  instalments,  and  the  conveyance  contained  a  proviso  giving  A.  the  power, 
within  a  limited  time,  either  of  completing  the  purcha.se  or  giving  B.  notice  of  his 
abandonment  of  the  contract,  in  whieli  [591]  case  B.  was  to  repay  501.  of  the  purchase- 
nioney. — it  was  held  that  B.'s  discharge  under  the  insolvent  debtors  act  before  the 
expiration  of  the  time  limited  for  gi\ing  such  notice,  was  no  answ^er  to  an  action  to 
recover  back  the  501.  after  such  notice  given,  for  that  it  was  not  a  contingency  capable 
of  valuation  at  the  time  of  the  insolvency.  Parke,  B.,  there  says  :  "  It  is  clear  that 
the  insolvent  is  not  discharged  from  any  debt  which  cannot  be  proved  before  his 
discharge.  It  is  different  in  the  case  of  bankruptcy,  where  the  debt  may  either  be 
valued  at  the  time  of  the  bankruptcy,  or  the  party  may  until  the  contingency  occurs. 
In  the  Ciise  of  insolvency,  there  is  no  provision  for  future  valuation  :  the  insolvent  is 
discharged  only  from  such  debts  as  are  capable  of  valuation  at  the  time  of  the  insolvency. 
It  is  perfectly  clear  that  this  was  not :  it  was  wholly  uncertain  at  that  time  whether 
the  business 'would  be  profitable  or  not,  or  whether  the  plaintiffs  would  choose  to  give 
it  up  or  not."     Here,  however,  the  thing  is  susceptible  of  valuation. 

Per  Curiam.  The  discharge  of  the  defendant  under  the  act,  clearly  did  not  enure 
to  release  him  from  liability  to  indemnify  his  sureties  against  payments  subsequently 
made  by  them  undei'  the  bond. 

Judgment  for  the  plaintiff. 


[592]     Wiijj.v-ii  Forrester  Bramley,  Appellani,  Joseph  Chesterton,  Bespondent. 

May  29th,  1857. 

[S.  C.  27  L.  J.  C.  P.  23 ;  3  Jur.  N.  S.  1104 ;  5  W.  K.  690.] 

Where  a  tenant  holds  over  after  the  expiration  of  a  notice  to  quit,  the  landlord  is 
entitled  to  recover  against  him  the  reasonable  damages  and  costs  susfciined  by  him 
in  an  action  at  the  suit  of  a  party  to  whom  he  had  contracted  to  let  the  premises, 
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but    to    whom    the    tenant's    wrongful   act    had    prevented    him    from    dcliveriTig 
possession. 

This  was  an  action  to  recover  the  sum  of  501.,  that  is  to  say,  401.  damages  sustained 
by  the  plainliti'  in  consequence  of  the  defendant  having  neglected  and  refused  to  deliver 
up  to  the  plaintili',  when  thereunto  lawfully  i-e(|uired  by  him,  the  possession  of  a  certain 
dwelling-house  situate  in  Granby  Street,  in  tiie  parisii  of  St.  Margaret,  in  the  borough 
of  Leicester,  of  which  dwelling-house  tlie  defendant  had  been  the  occupier  as  tenant 
to  the  plaintitf,  and  for  the  determination  of  which  tenancy  due  notice  had  been  given 
by  the  plain  tifi' to  the  defendant;  and  also  lUl.,  the  value  of  two  shop-windows,  door, 
aiid  shutters,  with  the  fixings  and  appendages,  unlawfully  removed  by  the  defendant 
from  the  above-mentioned  dwelling-house. 

The  cause  was  tried  before  the  judge  of  the  said  court,  without  a  jury,  upon  the 
22nd  of  October,  18.56. 

The  plaintili'  proved  that  he  was  the  landlord  of  the  premises  mentioned  in  the 
plaint,  which  in  May,  1855,  were  in  the  occupation  of  the  defendant  as  tenant  from  year 
to  year,  at  the  rent  of  351.  a  year. 

Before  the  24th  of  June,  185.5,  the  plaintiff  gave  notice  in  writing  to  the  defendant 
to  quit  the  said  premises  on  Christmas-day  then  next.  After  service  of  the  notice  to 
quit,  and  so  soon  as  time  had  expired  so  that  the  plaintiff  could  not  give  defendant 
fresh  notice  to  quit  at  Lady  Day,  the  defendant  called  upon  the  plaintiff',  and  refused 
to  give  up  possession  pursuant  thereto,  alleging,  among  other  reasons,  that  his  tenancy 
did  not  commence  at  Christmas,  and  that  the  notice  was  informal  on  other  grounds. 
The  defetidant  also  [593]  immediately  instructed  his  solicitor  to  write  to  the  plaintiff; 
and,  on  the  27th  of  August,  1855,  the  following  letter  was  accordingly  sent: — 

"Leicester,  August  27th,  1855. 

"Sir, — Mr.  Chesterton  has  brought  me  a  notice  to  quit  sent  or  delivered  by  you, 
directing  him  to  give  up  possession  of  the  house  he  now  occupies  in  Granby  Street,  in 
this  town  ;  on  perusing  which,  and  some  other  documents  connected  with  the  tenancy 
of  those  premises,  it  would  seem  that  your  notice  is  informal  and  invalid  on  several 
grounds. 

"Thinking  you  might  probably  act  under  the  supposition  that  the  notice  was  good, 
and  that  he  would  leave  the  premises  at  the  time  stated  in  your  notice,  I  am  directed 
by  Mr.  Chesterton  to  acquaint  you  that  he  does  not  intend  to  give  up  the  premises 
at  that  time,  unless  some  satisfactory  arrangement  be  previously  made  foi'  putting  an 
end  to  the  tenancy.— Vour.s,  &is.,  "PAUL  Dudley." 

The  plaintiff  at  such  interview  informed  the  defendant  that  he  the  ]ilaiutin'  had 
let  the  premises  as  from  Christmas  then  next  to  Mr.  Thomas  Ilarcott,  at  an  increased 
rent,  ami  that  therefore  the  flefendant  nnist  go  out.  The  defendant  then  requested 
the  plaintiff  to  see  if  he  could  arrange  with  Mr.  Harcott  to  forego  his  agreement,  and 
he,  the  defendant,  would  pay  the  increased  rent.  Accordingly  the  [)laintiH'  .saw  Mr. 
Ilaicolt,  who  refused  to  give  up  his  agi'eement,  and  informed  the  plaintiff  that  he 
should  bring  an  action  to  enforce  it  if  lie  were  not  duly  let  into  possession  ;  that  he, 
Harcott,  had  given  notice  to  (|uit  his  then  shop ;  and  that  he  could  not  recede  from 
the  bargain.  This  conversation  was  communicated  by  the  plaintiff  to  the  defendant, 
who  said  thereupon  tliat  he,  the  defendant,  did  not  care,  that  he  could  not  give  u]) 
the  |)rcmises. 

[594]  The  defendant  did  accordingly  refuse  to  (juit  the  said  premises  pursuant  to 
the  .saiil  notice;  wiiereupon  the  plaintili'  entered  a  [ilaint  in  the  .said  Leieestershire 
coinity-c:ourt,  and  Iheieupon  a  summons  issued  to  the  defendant;  and,  upon  the  said 
summons  coming  on  to  bi!  iieard  u])on  the  l!)th  of  Maich,  i85(),  it  was  adjudged  by 
the  .said  couit  that  the  plaintiff  recover  of  the  .said  defendant  the  said  premises, 
together  with  costs  of  suit :  and  it  was  orilei-ed  tiiat  the  defendant  should  foi-tiiwith 
quit  and  delivei'  up  po.sse.ssion  of  the  said  premises,  and  that,  if  necessary,  a  warr.mt 
should  issue  for  that  |)inpose  ;  and  it  was  further  ordered  that  the  defendant  sliould 
pay  to  the  clerk  of  the  court,  at  his  oHiee,  71.  for  the  plaintill's  costs. 

Before  the  .said  19th  of  March,  185(),  the  plaintiff  was  served  with  a  writ  in  the 
court  of  i'Acliequcr  at  Westminster,  at  the  suit  of  the  said  Thomas  Ilarcott,  of  which 
writ  the  defendant  had  notice,  aii<l  subsequently  with  a  declaration  for  l)reaili  nt   ilie 
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said  agreement,  wherein  the  said  Thomas  Harcott  claimed  of  the  plaintiff  1001.  as 
damages. 

The  defendant,  on  or  before  the  24th  of  March,  1856,  sent  Mr.  Herbert,  as  his 
agent,  to  the  plaintiff,  and  offered  to  pay  him  81.  1.5s.  in  respect  of  rent  and  damages 
due  to  him  the  plaintiff,  provided  he  the  plaintiff  would  sign  a  receipt  tendered  by 
Herbert,  and  which  purported  to  be  in  discharge  of  rent  and  all  damages,  but  the 
plaintiff  refused  to  do  so,  and  said  that  he  could  not  give  a  receipt  for  damages,  because 
he  did  not  know  what  he  should  have  to  pay  in  Harcott's  action  ;  but  the  plaintiff  at 
that  time  received  from  Mr.  Herbert  the  sum  of  81.  15s.,  and  signed  the  following 
receipt : — 

"March  24th,  1856,  Leicester. 

"Received  the  sum  of  81.  15s.,  less  property- tax,  for  one  quarter's  rent  due  25th 
March,  18.56."  '      (Signed)         "  W.  F.  Bramley." 

[595]  The  plaintiff  paid  into  court  in  Harcott's  action  the  sum  of  101.,  which 
Haicott  took  out  of  court,  and  went  on  with  his  action  for  damages  ultra.  After 
notice  of  trial  was  given  for  the  Leicestershire  Summer  Assizes,  1856,  the  plaintiff 
settled  the  said  action,  by  the  payment  of  81.  further  as  damages,  and  131.  as  the  costs 
of  Harcott's  attorney  ;  and  the  plaintiff'  also  paid  to  his  own  attorney  61.  12s.  6d.  for 
his  costs  in  the  action, — making  together  the  sum  of  .371.  12s.  6d. 

At  the  close  of  the  plaintiff's  case,  the  court  determined  that  the  plaintiff  could 
not  recover  any  damages  in  respect  of  the  shop-windows,  or  any  damage  in  respect  of 
I'eut, — being  a  sum  claimed  by  him  amounting  to  the  diti'erence  between  the  rent  for 
a  quarter  as  paid  by  the  defendant,  and  the  amount  which  would  have  been  paid  by 
Thomas  Harcott.  The  question,  therefore,  was,  could  the  plaintiff  recover  the  said 
371.  12s.  6d.  or  any  part  thereof. 

On  the  behalf  of  the  plaintiff",  it  was  urged  that  the  plaintiff  was  entitled  to  recover 
the  amount  as  special  damages  in  trespass  for  mesne  piofits  ;  and  the  court  was  refei'i'ed 
to  TiiulaU  V.  IJell,  11  M.  &  W.  228,  and  asked  to  tind  as  a  fact  that  the  plaintiff'  had 
done  what  a  reasonable  man  could  be  required  to  do  to  settle  the  suit,  and  that  the 
sum  so  paid  was  the  necessary  consequence  of  the  defendant's  \vrongful  holding  over, 
and  that,  at  all  events,  the  plaintiff  was  entitled  to  pay  money  into  court  and  costs  up 
to  that  time,  and  that  the  plaintiff"  had  done  wliat  a  prudent  man  would  have  done  in 
settling  the  suit. 

On  behalf  of  the  defendant,  it  was  argued,  that  the  claim  for  damages  alleged  to 
be  consequential  on  his  holding  over,  was  not  sustainable,  as  the  plaintiff  might  have 
sued  the  defendant  for  double  value,  under  the  statute  4  G.  2,  c.  28  ;  and  that  the 
acceptance  of  rent,  received  qua  rent,  up  to  the  25th  day  of  Mai'ch,  was  a  [596] 
waiver  of  the  plaintiff's  right  to  claim  double  value,  or  to  claim  damages  in  the  natuie 
of  mesne  profits  on  the  ground  that  the  defendant  was  a  trespasser  after  Christmas, 
1855  ;  and  that  the  receipt  of  such  last-mentioned  rent  was  an  acknowledgment  that 
the  defendant  was  lawfully  in  possession  up  to  that  time  :  and  the  case  of  Doe  d.  Chcny 
V.  Batten,  Cowp.  243,  was  referred  to. 

On  behalf  of  the  defendant,  it  was  also  contended  that  the  damages  were  too 
remote,  and  that  the  money  which  the  plaintiff'  had  been  compelled  to  pay  to  a  third 
person,  under  a  contract  to  which  the  defendant  was  no  party,  was  not  the  necessary 
damage  resulting  from  the  defendant's  holding  over. 

On  behalf  of  the  defendant  it  was  also  contended,  that,  as  an  action  for  double 
value  would  not  lie  in  a  case  where  the  defendant  held  over  under  a  bona  fide  claim 
of  right, — JVright  v.  Smith,  5  Esp.  N.  P.  C.  203, — so,  as  the  defendant  held  over  here 
under  such  a  claim,  this  action  was  not  sustainable  ;  and  that  the  plaintiff"  had  no 
right  to  let  the  premises  under  the  circumstances. 

On  behalf  of  the  plaintiff",  it  was  urged  in  reply  that  the  right  to  bring  an  action 
for  double  rent  under  the  statute  referred  to  was  a  cumulative  remedy,  and  did  not 
deprive  the  plaintiff'  of  his  right  to  recover  the  damages  claimed  as  special  damages  in 
this  action  ;  that  the  acceptance  of  the  rent  under  the  circumstances  was  no  waiver ; 
nor  was  the  money  paid  or  accepted  in  satisfaction  of  damages  ;  nor  was  such  accept- 
ance any  admission  of  the  defendants  being  rightfully  in  possession, — upon  which  point 
the  prior  judgment  of  the  coiu-t  was  conclusi\'e  inter  partes. 

It  was  further  argued  for  the  plaintiff  that  the  damage  was  not  too  remote  ;  that 
the  defendant  had  all  along  known  that  Harcott  would  bi'ing  an  action  [597]  on  his 
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agreement ;  that  the  damages  were  the  necessary  coiiseciuonces  of  the  defendant's 
wilfully  holding  over ;  and  that,  as  the  defendant  wilfully  held  over,  bona  fides  had 
no  intiuciice  upon  the  determination  of  the  rights  of  the  parties. 

The  judge  directed  a  verdict  to  be  entered  for  the  plaintilf  for  371.  12s.  6d.  ;  and 
he  fount!  as  a  fact  that  the  plaintiff  had  done  what  a  reasonable  man  would  have  done 
in  settling  the  action  with  Harcott  upon  the  terras  above  mentioned  ;  and  that  the 
costs  did  not  exceed  what  would  have  been  incurred  in  the  paying  of  the  money  into 
court ;  and  that,  as  a  matter  of  fact,  the  plaintiti'  did  not  accept  the  said  sum  of  81.  15s. 
in  satisfaction  of  the  damages  herein,  or  waive  thereby  his  claim  thereto,  unless  as  a 
matter  of  law  his  acceptance  of  such  money,  and  his  giving  such  receipt,  deprived 
him  of  his  right  to  bring  any  action  for  damages  under  the  circumstances  disclosed 
upon  this  case. 

The  question  for  the  opinion  of  the  court  was, — first,  whether  the  acceptjince  of 
such  money,  and  the  giving  of  such  receipt,  in  point  of  law,  deprived  the  plaintift"  of 
his  light  to  damages  in  this  action, — secondl}',  whether  the  damages  sought  to  be 
recovered  were  too  remote. 

Phipsoii,  for  the  appellant.  It  may  be  conceded  that  the  mere  receipt  of  rent  did 
not  in  point  of  law  deprive  the  plaintiff  of  his  i-ight  of  action  for  any  legal  damage  he 
might  have  sustained.  But  the  question  is,  what  is  the  true  measure  of  damages 
sustained  by  the  plaintift'  from  the  defendant's  wrongful  act  in  holding  over  after  the 
expiration  of  the  notice  to  qnit.  The  real  damage,  it  is  sulmiitted,  is,  the  difterence 
between  the  rent  which  the  defendant  contracted  to  pay  and  the  increased  rent.  In 
Fletcher  v.  I'ai/leur,  17  C.  B.  21,  Jervis,  C.  J.,  and  Willes,  J.,  professing  to  found  them- 
selves upon  the  rule  [598]  laid  down  by  the  court  of  Exchequer  in  HadJey  v.  Baxeitr 
dale,  9  Exch.  341,  suggest  that  the  damages  in  an  action  for  the  breach  of  a  mercantile 
contract  should  be  estimated  according  to  the  average  per-centage  of  mercantile  profits. 
Hadky  v.  Baxendale  was  an  action  against  a  carrier  for  unreasonable  delay  in  the 
conveyance  of  a  shaft  for  a  mill,  whereby  the  mill  was  prevented  from  working :  and 
Alderson,  B.,  in  delivering  the  judgment  of  the  court,  says:  "We  think  the  proper 
rule  in  such  a  case  as  the  present  is  this  : — Where  two  parties  have  made  a  contract, 
which  one  of  them  has  broken,  the  damages  which  the  other  party  ought  to  receive 
in  respect  of  such  breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be 
considered  either  arising  naturally,  i.e.  according  to  the  usual  course  of  things,  from 
such  breach  of  contract  itself,  or  such  as  may  reasonably'  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it"  (a).  In  Robinson  v.  Harman,  1  Exch.  850,  855,  Parke,  B., 
says, — "The  rule  of  the  common  law  is,  that,  where  a  party  sustains  a  loss  by  reason 
of  a  breach  of  contract,  he  is,  so  far  as  monej'  can  do  it,  to  be  placed  in  the  same 
situation  with  respect  to  damages  as  if  the  contract  had  been  performed."  [Williams,  J. 
Suppose  the  mesne  landlord  were  called  upon  to  pay  double  value,  could  he  i-ecover 
that  as  damages  against  his  tenant!]  I'ossilily  that  might  be  a  damage  naturally 
resulting  from  the  wrongful  act  of  the  under-tenant.  [Williams,  J.  I  find  in  Chitty 
on  Pleading,  vol.  ii.,  p.  342,  a  precedent  of  a  declaration  in  an  action  of  that  sort.]  In 
Maine  on  Damages,  pp.  15,  16,  it  is  said,  —  "One  veiy  common  instance  in  which 
damages  are  held  to  be  too  remote,  [599]  arises  where  the  plaintili'  claiins  compensation 
for  the  profits  which  he  would  have  made  if  tlie  defendant  had  cati-ied  out  his  contract. 
It  is  ity  no  means  true,  however,  that  such  profits  can  never  form  a  ground  of  damage. 
There  are  many  ca,ses  in  which  the  profit  to  be  made  by  the  bargain  is  the  only  thing 
purchased,  and  in  such  cases  the  amount  of  that  profit  is  strictly  the  measuie  of 
damages.  Where  A.  agrees  to  execute  woik  for  B.,  or  to  sell  him  goods,  or  hire  him 
a  ship  at  a  futui'c  day,  the  benefit  to  A.  is  the  pi-ofit  flowing  from  the  transat'tion,  and 
to  this  he  is  entitled.  But,  when  the  thing  purchased  is  a  s|)eciHe  article,  and  not  the 
right  to  make  a  profit,  the  measure  of  damages  will  be  the  value  of  that  article,  or  the 
dillercnce  between  the  conti'act  price  and  that  at  which  it  could  ha\e  been  purchased 
elsewhere.  The  mere  fact  that  some  ulterior  prolil  might  have  been  made  out  of  it 
cainiot  be  considered,  because  such  ]irofit  formed  no  part  of  the  contract.  This  dis- 
tinction has  been  very  clearly  pointed  out  in  a  case  in  the  Supreme  Court  of  New 
York,  MaderloH  v.  The  Mayor  uj  Brooklyn,  7  Hill  (American),  Gl.  The  plaintitls  had 
contracted  with  the  defendants  to  furnish  marble  from  a  specified  quarry,  at  a  fixed 

{a)  See  the  rcniarU.s  upon  these  Ciises  in  .Maine  cin  I  )aniages,  page  i). 
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sura,  for  the  erection  of  a  city  hall.  The  plaintiffs  entered  into  a  contract  with  the 
proprietors  of  the  quarry  for  the  required  amount,  at  a  smaller  sum.  After  delivering 
a  part  of  the  marble,  the  defendants  refused  to  receive  any  more.  The  plaintiffs  sued 
for  breach  of  contract,  and  claimed  as  damages  the  pi'ofit  they  would  have  made  by 
furnishing  the  marble  at  a  larger  sum  than  they  were  to  pay  for  it.  Kent,  J.,  ruled 
accordingly  'that  the  jury  should  allow  the  plaintiffs  as  much  as  the  performance  of 
the  contract  would  have  benefitted  them  ; '  and  this  ruling  was  affirmed  in  the  court 
above.  Nelson,  C.  J.,  said  :  '  It  is  not  to  be  denied  that  there  are  profits  or  gains 
derivable  fiom  a  contract  which  are  [600]  uniformly  rejected  as  too  contingent  and 
speculative  in  their  nature,  and  too  dependent  upon  the  fluctuation  of  markets  and 
the  chances  of  business,  to  enter  into  a  safe  or  reasonable  estimate  of  damage.  Thus, 
any  supposed  successful  operation  the  party  might  have  made,  if  he  had  not  been 
prevented  from  realizing  the  proceeds  of  the  contract  at  the  time  .stipulated,  is  a  con- 
sideration not  to  be  taken  into  the  estimate.  Besides  the  uncertain  and  contingent 
issue  of  such  an  operation,  in  itself  considered,  it  has  no  legal  or  necessary  connection 
with  the  stipulation  lietween  the  parties,  and  cannot  therefore  be  presumed  to  have 
entered  into  their  consideration  at  the  time  of  contracting.  When  the  books  and  cases 
speak  of  the  profits  anticipated  from  a  good  bargain,  as  too  remote  and  uncertain  to 
be  taken  into  the  account  in  ascertaining  the  true  measure  of  damages,  they  usually 
have  reference  to  dependent  and  collateral  engagements  entered  into  on  the  faith  and 
in  expectation  of  the  performance  of  the  principal  contract.  But  profits  or  advantages 
which  are  the  direct  and  immediate  fruits  of  the  contract  entered  into  between  the 
parties,  stand  upon  a  different  footing.  These  ai-e  part  and  parcel  of  the  contract 
itself, — entering  into  and  constituting  a  portion  of  its  very  elements,  something 
stipulated  for,  the  right  to  the  enjoyment  of  which  is  just  as  clear  and  plain  as  to  the 
fulfilment  of  any  other  stipulation.  They  are  presumed  to  have  been  taken  into  con- 
sideration and  deliberated  upon  before  the  contract  was  made,  and  formed  perhaps  the 
only  inducement  to  the  arrangement.'"  The  damages  here  claimed  clearly  do  not  fall 
within  that  principle ;  and  it  is  impossible  not  to  foresee  the  inconvenience  and  the 
difliculty  that  will  result  from  a  departure  from  the  broad  rule  which  these  authorities 
lay  down.  [Willes,  J.  I  am  by  no  means  satisfied  that  this  is  an  action  for  lireach 
of  contract]  It  is  submitted  that  this  is  sub-[601]-stantia!ly  an  action  for  the  breach 
of  the  implied  contract  on  the  part  of  the  tenant  to  deliver  up  possession  of  the  premises 
at  the  expiration  of  his  tenancy.  The  rule  is  laid  down  in  Sedgwick  on  Damages, 
pp.  66  et  seq.  and  pp.  210  et  seq.,  in  terms  similar  to  those  in  Maine,  and  several 
authorities  cited,  the  general  result  of  which  is,  that  "  the  damage  to  be  recovered 
must  always  be  the  natural  and  pioximate  consequence  of  the  act  complained  of :  " 
and  this  rule  is  equally  applicable  to  actions  of  tort  as  to  actions  upon  contract. 
"  Substantial  damages  will  be  ghen  for  the  detention  of  an  article  which  has  fallen  in 
value  between  the  time  it  was  taken  and  the  time  it  was  returned  :  "  Maine,  p.  "217, 
citing  ll'illiams  v.  Archer,  2  C.  &  K.  26,  5  C.  B.  318.  "The  action  was  detinue  for 
railway  scrip  which  was  delivered  up  under  an  order  in  the  above  terms.  The  plaintifi" 
proceeded  to  trial,  and  proved  that,  at  the  time  of  demand,  the  scrip  were  worth  .31.  .5s. 
each,  but  only  11.  at  the  time  of  the  delivery.  The  judge  directed  the  jury  that  the 
true  measure  of  damage  was  the  loss  the  plaintifi'  sustained  by  not  having  the  shares 
when  demanded  ;  and  that  they  might,  if  thej^  pleased,  measure  that  loss  by  the 
difference  between  the  price  at  the  time  of  the  refusal  and  the  price  at  the  time  when 
the  certificates  were  given  up ;  and  they  found  accordingly.  This  direction  was  held 
to  be  correct,  on  a  writ  of  error."  Pounsett  v.  Fuller,  17  C.  B.  660,  further  illustrates 
this  principle. 

Mundell,  for  the  respondent.  This  is  not  a  plaint  in  contract,  but  strictly  in  tort : 
Doe  d.  Cheny  v.  Batten,  Cowp.  243 ;  Goodtitle  v.  Xwtk,  2  Dougl.  583  ;  Dwim  v.  Large, 
3  Dougl.  335.  The  tenant  is  a  wrong-doer  in  holding  over  after  the  expiration  of 
notice  :  from  the  time  the  landlord's  title  accrues,  he  is  a  trespasser.  [Cockburn,  C.  J. 
Was  this  man  a  trespasser  during  the  [602]  time  of  the  occupation  in  respect  of  which 
you  accepted  rent  from  him  ?]  It  is  expressly  found  in  the  case  that  there  has  been 
no  waiver ;  and  it  appears  from  the  statements  therein  that  the  appellant  had  been 
previously  ejected.  Draper  v.  Crofts,  15  M.  &  W.  166,  shews  that  this  is  not  an  action 
for  breach  of  contract.  It  was  there  held,  that,  where  there  is  a  demise  to  A.  and  B. 
for  a  term,  and  B.  holds  over  after  the  expiration  of  the  term,  without  A.'s  assent,  A. 
is  not  liable  for  rent  becoming  due  during  such  holding  over.     And  Hanslip  v.  I'adwick 
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5  Exch.  615,  is  an  aiithon'ty  to  shew  that,  even  if  this  were  a  ease  of  contract,  the 
damages  in  question  would  be  recoverable.  The  argument  on  the  other  side,  if  well 
founded,  would  prevent  all  dealing  with  an  estate  in  reversion.  The  defendant  must 
have  contemplated  at  the  time  of  entering  into  the  contract  of  tenancy,  that  the  land- 
lord would  let  the  premises  to  a  new  tenant  before  the  expiration  of  his  term  :  and 
the  case  finds  that  he  did  in  fact  know  that  the  premises  had  been  let  to  Harcott,  and 
that  Harcott  threatened  an  action  if  he  did  not  obtain  possession.  Professor  Sedgvnck, 
in  treating  of  the  measure  of  damages  in  an  action  for  mesne  profits,  says, — '2nd  edit. 
p.  128, — "It  is  plain  that  the  measure  of  compensation  which  we  arc  now  considering, 
has  been  involved  in  confusion  by  the  technical  character-  of  our  forms  of  action. 
'The  dicta  on  the  subject,' says  Gibson,  C.  J.,  in  Pennsylvania,  'seem  to  have  been 
predicated  by  judges  who  had  no  precise  idea  of  it,  for  they  have  not  defined  it  by 
any  land-marks '  (a).  The  action  of  trespass,  being  one  of  tort,  admits  of  any  evidence 
in  aggravation,  and  therefore,  in  one  sense,  it  is  correct  to  .say  that  the  damages  in 
this  proceeding  are  entirely  at  large  and  under  the  control  of  the  jury.  But,  on  the 
other  hand,  [603]  there  is  nothing  necessarily  in  the  action  in  the  nature  of  a  trespass. 
The  property  may  have  been  withheld  and  the  rents  received  in  entire  good  faith.  In 
this  case,  the  allegations  of  force,  *c.  are  purely  fictitious,  and  it  certainly  never  wotild 
be  tolerated  on  such  facts  that  the  jury  should  give  any  damages  beyond  the  actual 
value  of  the  income.  It  may  then  be  said,  as  long  as  the  technical  form  of  action  is 
maintained,  that,  \vheie  circumstances  of  malicious  aggravation  are  proved,  such,  for 
instance,  as  a  wilful  holding  for  the  purpose  of  oppression,  tlie  jury  may  give  vindictive 
or  exemphuy  damages,  but  that,  where  no  such  facts  ai'e  shewn,  they  are  limited  to 
the  actual  ainnial  value  of  the  property,  with  interest  thereon,  and  the  costs  of  the 
ejectment  suit."  This  is  an  exceptional  case.  [Cockburn,  C.  J.  Do  you  contend, 
that,  if  the  landlord  had  let  the  premises  to  the  new  tenant  for  the  purposes  of  a  manu- 
factory, and  the  latter  had  purchased  expensive  machinery  which  in  consequence  of 
his  inability  to  obtain  possession  had  become  useless  to  him,  and  he  had  thereupon 
brought  an  action  against  the  larrdlor'd  for  the  breach  of  contract,  and  recovered  lar-ge 
damages  against  him,  the  terrant  holding  over  would  be  liable  to  r-ecoup  him?)  It 
certainly  would  he  difficult  to  ur-ge  the  argument  to  that  extent.  [Cockbur-n,  C.  J. 
If  so,  where  is  the  line  to  be  dr-awn"!]  The  I'ule  laid  down  in  Sedgwick  for  the  action 
for-  mesne  pr-ofits  seems  to  be  the  r-easonablc  one  One  of  two  per.sons  must  sutler. 
Is  it  to  be  the  man  who  has  dealt  legally  and  pr-oper-ly  with  his  pr-oper-ty,  or  he  who 
has  been  guilty  of  the  wrong? 

Phip.son,  in  I'eply.  There  is  no  r-eason  for-  holding  this  to  be  air  exceptional  case. 
In  TinduU  v.  Bdl,  1 1  M.  cfe  W.  228,  which  was  air  action  for  running  down  a  ship,  it 
appeared  that  the  plaintitl'  had  been  obliged,  [604]  in  corisequerrce  of  the  injury,  to 
employ  a  steam-tug,  the  owners  of  which  demanded  L'lOl.  for  salvage,  and  commenced 
a  suit  in  the  Admir-alty  Cour-t  against  the  plaintilF,  who  paid  201.  into  court,  and  that 
the  Admiralty  Court  ultimately  decr-eed  4.51.  to  the  .s.alvois  :  and  it  was  held,  rrpon 
these  facts,  that  the  phiintitt'  was  not  entitled  to  i-ccover-  the  amourrt  of  the  costs  iircurr-ed 
by  him  in  that  suit.  [Willes,  J.,  r-cfer-r-ed  to  .s'/wW  v.  Kalloirai/,  1  1  Ad.  &  E.  28,  wher-e 
Eoi-d  Denman  says  that  "no  pei-son  has  a  right  to  iriHame  his  own  account  against 
another-,  by  incuriirrg  additional  expense  in  the  unrighteous  rcsistjince  U>  an  action 
which  he  cannot  deferrd."]  This  subject  underwent  considerable  discu-ssion,  and  all 
the  modern  authorities  arc  collected,  in  Siitith  v.  Ilotvell,  G  Exch.  T.'iO.  In  Ilardiwj  v. 
Crethm-n,  1  Esp.  N.  P.  C.  57,  upon  a  tenant  holding  over,  the  extent  of  his  liability 
was  assumed  to  be  the  rent. 

CocKiJUKN,  C.  J.  I  am  of  opinion  that  the  decision  of  the  judge  of  the  county- 
court  was  right,  and  that  his  judgment  must  he  affirmed.  I  am  far  fr-om  saying  that 
a  landloi-d  would  be  entitled  to  r-ecovor-  any  special  damage  that  might  result  fr-om  his 
inability  to  fulfil  the  corrtr-act  he  has  eutcr-cd  into,  in  consequence  of  his  tenant  wr-ong- 
fiiUy  holding  over  after-  the  expiration  of  his  term  either  by  ellluxion  of  time  or  by  a 
legal  notice  to  quit,  where  he  has  re-let  the  premises  for  .-uiy  special  and  extr-aordiriary 
purpose.  But  here  the  landlor-d  claims  no  mor-e  than  what  he  has  been  calhid  upon 
to  pay  in  the  shape  of  damages  for  being  dcpii\-cd  of  the  orrliriai-y  irsc  of  the  land. 
Having  let  the  premises,  he  was  provented  fri>m  fultiiling  his  contract  with  the  new 
tenant  by  the  wrongful  act  of  the  defendant  in  refusing  to  go  out  when  his  term 

(a)  Akxaiider  v.  flen;  1  1   I'c-nu.  Kcp.  i.Vniriican)  537. 
C.  P.  XVI II.— 18* 
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expired ;  and  for  that  breach  of  contract,  so  occasioned  by  the  defendant's  wrongful 
[605]  act,  the  plaintift'  has  been  compelled  to  pay  damages  to  the  party  with  whom  he 
contracted.  This  use  of  the  land  by  the  landlord,  viz.  the  letting  it  to  a  new  tenant, 
is  the  common  and  ordinary'  course  of  dealing  on  the  part  of  an  owner  of  land.  The 
defendant,  therefore,  must  have  understood,  that,  when  the  plaintiff  ga\e  him  notice 
to  quit,  he  would  enter  into  a  contract  with  a  new  tenant  to  let  the  premises  to  him 
from  the  expiration  of  such  notice.  And  in  this  case  there  is  the  farther  and  not 
luiimportant  fact  that  the  tenant  was  apprised  of  the  fact  that  the  landlord  had  re-let 
the  premises,  and  consequently  was  aware  of  the  incon\"enienee  and  loss  he  was  exposing 
him  to  by  his  improper  conduct.  I  therefore  think  it  not  at  all  unreasonable,  but,  on 
the  contrary,  ^-ery  salutary,  to  hold  him  liable  to  compensate  his  landlord  to  the  extent 
of  the  natural  and  necessary  consequences  of  his  wi'ongful  act. 

Cresswell,  J.  I  am  of  the  same  opinion.  I  think  this  may  fairly  be  treated  as 
an  action  for  the  wrong.  The  defendant  had  notice  to  quit  :  he  was  therefore  guilty 
of  a  wrong  in  holding  over  after  the  expiration  of  his  tenancy.  I  do  not  say  that  the 
defendant  could  be  held  responsible  for  extraordinary  damages  accruing  from  any 
peculiarity  in  the  contract  into  which  the  plaintiff  might  have  entered  with  the  new- 
tenant  ;  but  only  for  any  ordinary  claim  which  could  be  made  upon  him  for  not  giving 
up  possession  pursuant  to  his  contract.  As  far  as  that  goes,  it  seems  to  me  that  the 
decision  of  the  county-court  judge  was  right. 

Williams,  J.  I  am  of  the  same  opinion.  So  far  as  regards  the  assessment  of 
damages,  I  think  this  may  very  well  be  treated  as  an  action  for  mesne  profits.  All 
that  the  plaintiff'  seeks  to  recover,  is,  the  damages  he  has  sustained  from  the  act  of 
the  defendant.  I  by  [606]  no  means  intend  to  express  an  opinion  that  these  damages 
would  not  have  been  lecoverable  if  this  were  to  be  considered  as  an  action  of  contract. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  would  wish,  however,  to  guard  myself 
from  admitting  that,  apart  from  contract,  the  tenant  is  liable  for  holding  o^■er.  But, 
assuming  this  to  be  in  the  nature  of  an  action  of  trespass,  the  costs  and  damages  here 
claimed  are  nothing  more  than  those  which  naturallj'  resulted  from  the  defendant's 
wrongful  act.  It  is  not  suggested  that  the  damages  paid  to  Harcott  were  paid  to  him 
as  compensation  for  the  loss  of  a  good  bargain.  I  therefore  concur  in  the  judgment 
pronounced  by  my  Lord  and  the  rest  of  the  court. 

Appeal  dismissed,  with  costs. 

Patten  r.  Rea.     May  25th,  1857. 

[S.  C.  26  L.  J.  C.  P.  2.35 ;  3  Jur.  N.  S.  892  ;  5  W.  K.  689.] 

A  master  is  responsible  for  an  injury  occasioned  by  the  negligent  driving  of  his 
ser\'ant,  where  he  is  acting  at  the  time  in  his  service  and  in  a  manner  impliedly 
sanctioned  by  him. — A.,  the  general  manager  of  the  defendant,  the  proprietor  of 
a  horse-repository,  was  possessed  of  a  horse  and  gig,  which  were  kept  for  him  upon 
the  defendant's  premises  free  of  charge,  and  were  used  by  A.  in  the  conduct  of  the 
defendant's  business.  In  going  (with  the  knowledge  of  the  defendant)  upon  the 
defendant's  business,  with  the  horse  and  gig,  A.  drove  against  and  killed  the 
plaintiff's  horse : — Held,  that  the  defendant  was  responsible ;  and  that  it  was 
immaterial  that  A.  was  also  going  on  private  business  of  his  own. 

This  was  an  action  against  the  defendant  for  negligence  in  driving  a  horse  and 
gig.  The  declaration  stated,  that,  by  the  wrongful  act,  neglect,  and  default  of  one 
William  Taylor,  then  being  and  acting  therein  as  the  servant  of  the  defendant,  a 
certain  horse  and  carriage  of  the  defendant  were  driven  upon  and  against  a  horse  of 
the  plaintiff,  which  last-mentioned  horse  was  thereby  killed. 

[607]  The  defendant  pleaded, — first,  not  guilty, — secondly,  that  the  horse  and 
carriage  in  the  declaration  mentioned  were  not  the  property  of  the  defendant  as 
alleged, — thirdly,  that  the  horse  and  c<irriage  in  the  declaration  mentioned  were  not 
under  the  care,  management,  and  direction  of  the  defendant  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Crowder,  J.,  at  the  first  sitting  at  Westminster  in 
Hilar\'  Term  last.  The  facts  which  appeai-ed  in  evidence  were  as  follows  ; — The 
plaintiff"  was  the  proprietor  of  a  repository  for  the  sale  of  horses,  at  Newington,  in 
the  county  of  Surrey.     Taylor  was  his  manager  there,  acting  as  auctioneer  in  the  sale 
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of  hur.scs,  uullectiuii  of  moneys,  and  otherwise  in  the  genural  conduct  of  the  business. 
He  liad  a  horse  and  gig,  his  own  pi'opcrty,  which  were  kept  for  him  on  the  premises 
of  the  defendant  free  of  charge,  and  wiiicii  he  was  in  the  iiabit  of  using  wlieri  going 
out  upon  the  defendant's  business.  One  Smith  had  bought  a  horse  at  the  defendant's 
repository,  which  he  ought  to  have  paiil  for  at  the  office  upon  the  premises,  but  had 
not  done  so.  On  the  10th  of  November,  1856,  Taylor  was  going  in  the  gig  to  see  his 
medical  attendant  at  Finsbury  Place,  and  also  purposed  to  call  upon  Smith  for 
payment  of  the  debt  he  owed  the  defendant  for  the  horse ;  and,  whilst  on  his  way  to 
the  former  place,  and  before  he  got  to  Smith's,  he  negligently  ran  against  and  killed 
a  horse  liclonging  to  the  plaintiff'. 

It  appeared  that,  whilst  Taylor  was  getting  ready  the  hoi'se  and  gig  for  the 
purpose  of  going  on  the  journey  in  question,  the  defendant  asked  him  where  he  was 
going,  when  Taylor  told  him  he  was  going  to  get  Smith's  money. 

On  the  part  of  tiic  plaintiff'  it  was  insisted  that,  although  the  horse  and  gig  wei'e 
the  property  of  Ta3'Ior,  yet,  as  at  the  time  of  the  accident  he  was  using  it  in  [608] 
the  defendant's  business,  and  with  his  knowledge,  the  defendant  was  iial)le.  Tiie 
contrary  was  contended  on  the  part  of  the  defentlant. 

In  answer  to  questions  put  to  them  by  the  learned  judge,  the  jury  found  that,  on 
the  occiision  in  question,  there  was  no  verbal  request  by  the  defendant  to  Taylor  to 
go  with  the  horse  and  gig  upon  the  defendant's  business ;  but  that  Taylor  went  on 
the  journey  upon  the  business  of  the  defendant,  and  that  the  defendant  knew  it  and 
assented  to  it. 

Upon  this  finding,  the  defendant's  counsel  claimed  to  have  the  verdict  entered  for 
him  upon  the  second  and  third  issues. 

The  learned  judge,  however,  i-uled  that  the  plaintiff'  was  entitled  to  the  verdict 
upon  all  the  issues,  and  the  jury  assessed  the  damages  at  ;J11. 

Atherton,  in  Hilary  Tei'm  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection  on  the  part  of  the  learned  judge, — first,  in  not  leaving  to  the  jury  the 
question  whether  the  horse  and  gig  driven  by  William  Taylor  were  used  by  him  on 
his  master's  business,  at  the  instance  and  express  request  of  the  defendant, — secondly, 
in  not  directing  the  veidict  to  be  entered  for  the  defendant,  on  the  fact  being  found, 
and  not  disputed,  that  the  horse  and  gig  were  the  property  of  William  Taylor,  not  Uy 
him  made  o\er  or  bailed  to  the  defendant ;  or  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  if  it  was  to  be  taken  that  the  jury  in  fact  found  that 
the  horse  and  gig  driven  by  Taylor  were  used  bj'  him  on  his  master's  business  at  the 
instance  and  express  request  of  the  defendant. 

Montagu  Chambers,  ii.  C,  and  Joyce,  now  shewed  cause.  The  evidence  siiews 
beyond  dispute  that  Taylor  was  at  the  time  the  collision  took  place  acting  in  the 
[609]  service  and  about  the  business  of  the  defendant ;  and  the  fact  of  the  horse  and 
gig  Ijclonging  to  Taylor  can  make  no  difference  ;  the  defendant  would  have  been 
equally  liable  if  they  had  been  the  property  of  a  stranger.  Taylor  had  the  general 
management  of  the  defendant's  business.  A  horse  had  been  sold  to  one  Smitli,  and 
Taylor  was  going  to  him  for  the  purpose  of  obtaining  payment  for  it.  lie  was  also, 
it  is  ti'ue,  going  elsewhere,  for  a  piuposo  of  his  own  :  but  ho  met  with  the  accident 
before  he  reached  Smith's.  [Williams,  J.  Was  it  essential  to  the  master's  business 
that  the  journey  should  be  made  with  the  iiorse  and  gig']  Probably  not:  but  Taylor 
was  in  the  habit  of  going  about  his  master's  business  with  the  horse  and  gig. 
[Coekburn,  C.  J.  Supjjose  the  master  had  .said  to  him,  "(!o  to  such  a  place,"  witiiout 
more,  would  he  lie  liable  .'J  That  would  depend  upon  the  surrounding  circumst^mces. 
Here,  the  evidence  was,  that  Tayloi's  lioise  and  gig  were  kept  for  him  free  of  cost 
upon  the  defendant's  premises,  that  he  was  in  the  habit  of  using  them  wiien  going 
upon  the  defendant's  busine.ss,  aud  that,  on  the  occasion  in  i(uestion,  the  defendanl 
knew  whei'e  he  was  going,  and  the  manner  of  going,  lie  therefore  tacitly  assented 
to  his  going  in  that  manner.  The  case  of  Guudinan  v.  Keiinvll,  1  M.  ife  P.  241,  i.s  veiy 
nuich  in  jioint.  There,  a  per.son  occa.-^ionally  employed  by  the  defendant  as  his 
.seivant,  iicing  sent  out  by  him  on  his  liusincss,  took  the  horse  of  another  per.son,  in 
who.se  service  he  also  woiked,  and,  in  going,  rode  over  the  plaintiff'.  At  the  trial,  it 
was  left  to  the  jury  to  .say  wliether  or  not  the  horse  was  taken  by  the  servant  with 
the  implied  consent  (;r  authority  of  the  defendant;  and,  they  having  found  a  verdict 
for  the  plaiMtill',  the  court  rc:fnscd  to  intci'fere.  IJest,  C.  .1.,  saiil  ;  "  ll  has  iieeu  truly 
said  that  a  sci'vant's  rii.liug  the   lioise  of  another,  willuiut    the  assent  or  antluirit\'  uf 
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his  master,  [610]  cannot  render  the  hitter  answerable  for  his  acts.  But  here  the 
question  was,  whether  there  was  not  sufficient  evidence  to  shew  that  Cocking  was 
riding  the  horse  with  the  defendant's  assent,  and  on  his  business.  It  was  proved  that 
Cocking  \\as  the  servant  of  the  defendant  ;  that  the  horse  \\as  in  his  stable  ;  and  that, 
on  the  day  the  accident  happened,  Cocking  was  going  on  the  defendant's  business  or 
employment.  The  proof  of  these  three  facts  was  sufficient  to  raise  a  strong  pre- 
sumption that  Cocking  was  using  the  horse  with  the  defendant's  consent."  Here,  the 
proper  question  was  left  to  the  jury. — Did  Taylor  go  in  the  gig  at  the  request  of  the 
defendant,  or  with  his  assent?  The  jury  found  that  it  was  done  with  the  defendant's 
knowledge  and  assent.  [Crowder,  J.  The  contention  was,  that,  in  order  to  render 
the  defendant  liable,  there  must  be  something  tantamount  to  a  command  by  the 
master.  The  rule  is  not  quite  correct  in  the  use  of  the  word  e:rp-ess.]  It  might 
almost  be  said  here  that  there  was  an  express  command.     The  court  called  on 

Atherton,  Q.  C,  and  Bai'nard,  to  support  the  rule.  This  is  an  action  against  the 
defendant,  not  for  an  act  or  omission  imputed  to  him  personally,  but  for  an  act  done 
l)y  his  servant  That  Taylor  was  at  the  time  of  the  accident  acting  in  the  service  of 
the  defendant,  and  about  his  business,  is  admitted.  That,  however,  is  not  enough  to 
impose  upon  him  this  liability.  The  rule  of  law  is  well  exemplified  by  the  language 
of  the  declaration  itself :  to  render  the  defendant  liable,  Taylor  must  in  the  very  act 
of  diiving  have  been  acting  as  his  servant,  and  not  upon  his  own  account.  A  man 
may  be  the  servant  of  another  at  the  time  of  doing  the  act  which  causes  the  injury, 
without  that  other  Ijeing  responsible  for  the  mode  of  doing  the  act.  The  question  is,  not 
whether  the  servant  was  engaged  on  his  master's  [611]  business,  but  whether  he  was 
going  in  the  particular  manner, — with  the  horse  and  chaise, — as  his  servant.  The 
mere  fact  of  the  master  seeing  him  about  to  start  in  the  chaise,  and  making  no  objec- 
tion, is  not  enough.  [Cockburn,  C.  J.  That  is  only  one  circumstance.  The  facts 
seem  to  be  these  : — Taylor  is  employed  in  the  general  management  of  the  defendant's 
business.  He  possesses  a  horse  and  gig  ;  and  it  is  mutually  agreed  that,  in  considera- 
tion of  the  use  of  the  horse  and  gig  by  Taylor  for  the  purpose  of  the  defendant's 
business,  they  shall  be  kept  upon  the  defendant's  premises  without  charge.  Upon  the 
occasion  in  question,  Taylor  was  going  out  upon  his  master's  business  ;  the  master  saw 
him  start  upon  the  journey,  and  thereby  assented  to  that  mode  of  performing  the 
service.  The  knowledge  of  the  master  was  only  one  circumstance,  in  addition  to  the 
other  and  more  material  ones.  I  think  it  was  a  question  for  the  jury,  and  that  there 
was  abundant  evidence  for  them.]  There  was  no  evidence  of  any  agreement  or 
arrangement  to  the  eft'ect  just  stated.  There  was  no  bargain  that  the  u.se  of  the  horse 
and  gig  for  the  purposes  of  the  defendant's  business  should  be  deemed  an  equivalent 
for  the  horse's  keep.  [Cockbuin,  C.  J.  It  was  a  tacit  arrangement.  That  seems  to 
have  been  assumed  on  all  hands.]  Suppose  a  master  desires  his  servant  to  go  to  a 
certain  place,  and  the  servant  of  his  own  accoixl  borrows  a  friend's  horse  for  the 
purpose  of  riding  there,  and  his  master  meets  him  by  accident  on  the  way,  and  says 
nothing, — could  it  be  contended  that,  in  riding  that  horse,  the  man  was  acting  in  the 
service  of  his  master,  so  as  to  make  him  responsible  for  any  misadventure  of  the 
servant  on  the  road  ?  [Crowder,  J.  You  must  not  lose  sight  of  the  other  facts. 
Taylor  was  manager  at  the  defendant's  establishment ;  and  his  horse  and  gig  were 
kept  there  without  charge,  and  were  used  by  him  from  time  to  time  u]3on  his  [612] 
master's  business.]  There  was  no  evidence  of  any  contract  which  made  it  his  duty 
to  use  the  horse  and  chaise  in  his  master's  service.  It  clearly  was  a  misdirection  not 
to  leave  it  to  the  juiy  to  say  whether  the  horse  and  gig  were  used  b\'  Taylor  on  his 
master's  business,  at  the  instance  and  request,  express  or  implied,  of  the  defendant. 
[Cockburn,  C.  J.  I  think  the  master  would  have  been  liable  if  Tajdor  had  taken  the 
horse  and  chaise  without  his  knowledge.  I  think  there  was  abundant  evidence  for 
the  jury,  independentlj'  of  that  fact  ]  To  justify  the  verdict,  it  should  have  been 
found  as  a  fact  that  there  was  some  obligation,  some  binding  contract,  on  the  part  of 
Taylor  to  find  a  horse  and  gig  for  the  service  of  his  master. 

Cockburn,  C.  J.  I  am  clearly  of  opinion  that  this  rule  must  be  discharged.  I 
concui-  in  the  argument  urged  by  the  defendant's  counsel,  to  this  extent,  that,  to 
render  the  master  liable,  it  is  not  enough  to  shew  that  the  person  driving  the  vehicle 
which  cai;ses  the  damage  is  his  servant,  but  that  it  must  be  shewn  that  the  servant 
was  driving  with  his  master's  authority  and  upon  his  business.  Xow,  I  think  there 
was  abundant  evidence  here  that  Taylor  was  driving,  at  the  time  the  accident  occurred, 


2  C  B.  (N.  S  ) 613.  PATTRN    V.   REA  557 

with  the  (lefcnrlant's  aiithurit^v  ami  in  the  course  of  business  as  his  servant.  Taylor, 
it  appeals,  was  the  general  manager  of  the  defendant's  establishment ;  and,  being  so, 
he,  either  liy  express  agreement  or  by  some  Uicit  arrangement,  was  in  the  habit  of 
using  in  transacting  the  defendant's  business  a  horse  and  gig,  his  own  property,  which, 
in  considei-ation  of  that  arrangement,  were  kept  for  him  upon  the  defendant's  premises 
free  of  charge.  Looking  at  these  circumstances,  and  considering  the  nature  of  the 
business,  I  think  Taylor  must  be  assumed  to  have  had  authority  to  exercise  his 
dis-[613]-cretion  as  to  the  mode  of  performing  his  duty  to  his  master.  Adding  to  this 
the  fact  that  the  master  knew  that  his  servant  was  using  the  horse  ;uid  gig  on  the 
particular  occasion,  I  think  the  evidence  was  ample  to  shew  that  what  was  done  had 
the  .sanction  and  authority  of  the  master.  That  question  was  not  at  all  withdrawn 
from  the  jury.  The  contention  on  the  part  of  the  defendant  at  the  trial  was,  that  he 
was  not  responsible  for  the  damage,  because  the  horse  and  gig  were  the  property  of 
Taylor,  and  beoause  there  was  no  evidence  of  any  express  command  from  the  defen 
dant  to  Taylor  to  use  the  horse  and  gig  upon  the  occasion  in  question.  I  think  the 
former  part  of  the  argument  is  met  by  the  fact  that  the  horse  and  gig  were  kept  Ijy 
the  defendant  free  of  charge  to  Taylor,  and  was  ordinarily  used  by  him  in  the  per- 
formance of  journeys  about  his  master's  business,  and  the  latter  by  the  fact  that  the 
master  was  cognizant  of  the  course  which  his  servant  was  pursuing  at  the  time,  and 
did  not  dissent.  I  think  the  case  was  properly  presented  to  the  jury,  and  that  there 
is  no  ground  for  saying  that  the  vei-dict  was  not  well  warranted  by  the  evidence. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  I  agree  with  Mr.  Atheiton, 
that,  in  cases  of  thi.s  sort,  the  real  question  is,  whether  the  servant  while  doing  the 
negligent  act  complained  of  was  acting  as  the  agent  of  the  defendant.  That  is  demon- 
strated by  the  considei'ation  that  the  plaintift'  in  declaring  in  such  an  action  has  the 
option  of  alleging  the  negligent  act  to  be  the  act  of  the  servant,  or  of  relying  upon 
the  legal  effect,  and  alleging  it  to  be  the  act  of  the  master.  Thus,  in  Brufkcr  v.  Froiitont, 
6  T.  II.  (559,  it  was  held  that  a  declaration  which  charges  the  clefendant  with  having 
negligently  driven  his  cart  against  the  plaintiff's  horse,  is  supported  by  evidence  that 
the  defendant's  servant  [614]  drove  the  cart.  I  think  there  was  ample  evidence  here 
that  Taylor,  at  the  time  of  the  accident,  was  acting  as  the  seivant  and  by  the  authority 
of  the  defendant.  It  was  incumbent  on  the  plaintiff',  no  doubt,  to  shew  that  Taylor 
acted  as  the  defendant's  agent  in  the  employment  of  the  horse  and  gig  upon  the 
particular  occasion.  I  think  there  was  evidence  enough  of  that  for  the  jury,  and  that 
that  question  wa.s  properly  left  to  them.  The  rule  does  not  complain  that  it  was  not 
so  left :  the  complaint  is,  that  my  Brother  Crowder  misdirected  the  jury  in  not  leaving 
to  them  the  question  whethei'  the  horse  and  gig  driven  Ijy  Taylor  were  u.sed  by  him 
on  his  master's  business,  at  the  instance  and  express  request  of  the  defendant.  Now, 
it  clearly  is  not  necessary  in  cases  of  this  sort  thatthci-e  should  l)e  any  expres.s  I'equest : 
the  jury  may  imply  a  I'equest  or  assent  fi'om  the  general  nature  of  the  servant'.s  duty 
and  employment.  There  was  ample  evidence  of  such  implied  request  or  assent  here. 
The  only  other  complaint  made  of  the  direction  was  not  relied  on  by  Mr.  Atherton  in 
his  argument  in  support  of  the  rule  :  nor  could  it  have  been  with  any  ho[)e  of  success. 
Upon  neither  ground,  therefore,  can  this  rule  be  sustained. 

WiM.Ks,  .1.  I  am  clearly  of  the  .same  opinion.  The  argument  urged  on  the  part 
of  the  defendant  amounts  in  substance  to  a  denial  of  the  general  rule  laid  down  by 
Lord  Holt  in  'fidirrrillc  v.  Staiiipi',  1  Lord  Raym.  2(5(!  ('()',  that  "  a  master  is  responsible 
for  all  acts  done  liy  his  servant  in  the  course  of  his  employment,  though  without 
particulai-  directions."  Was  Taylor,  at  the  time  the  accident  conqil.iineil  of  happened, 
acting  in  the  [615]  course  of  his  em])loymcnt  ?  It  appears  that  part  of  the  terms  of 
his  employment  was,  that  he  should  have  the  lienetit  of  the  keep  of  his  horse  .uid  tlic 
standing  of  his  gig  upon  his  master's  premises,  in  eonsideiation  of  his  using  them  when 
going  about  his  master's  business;  and  that  he  was  actually  engaged  on  his  master's 
business,  viz.  going  to  collect  a  debt  due  to  him,  at  the  time.  And  it  further  appears 
that  his  master  knew  that  ho  was  going,  .and  in  what  maimer  he  was  going.  The 
master  is  clearly  rcsponsilile. 

Crowdku,  .1.,  said  nothing. 

Rule  discharged  {a)K 

(«)i  Carth.  425,  Com.  32,  Salk.  13,  Skinn.  681,  12  Mod.  15L  Holt,  9,  Coml).  459, 
1  Vin.  Abr.  21(),  pi.  9,  2  Vin.  Abr.  400,  pi.  15,  15  Vin.  Abr.  .'ill,  pi.  9. 
((«)-  Sec  MMiull  V.  UrusHwMei;  i;i  C.  B.  237. 
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Jones  v.  Maksiiall.     May  25th,  1857. 

[S.  C.  26  L.  J.  C.  P.  229  ;  :?  .Tur.  N.  S.  916  ;  5  W.  K.  G23.] 

An  attorney,  not  engaged  for  either  of  the  parties  in  a  cause,  but  merely  attending  as 
the  professional  adviser  of  bail  put  in  in  the  Lord  Mayor's  court  for  the  purpose  of 
dissolving  an  attachment,  is  not  privileged  from  arrest  upon  a  ca.  sa.  while  going  to 
or  returning  from  the  registrar's  office  for  that  puipose. 

H.  J.  Hodgson,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the 
plaintift"  to  shew  cause  why  the  defendant,  an  attorney  of  this  court,  should  not  be 
discharged  out  of  custody  as  to  his  arrest  under  the  writ  of  ca.  sa.  issued  in  this 
cause, — on  the  ground  that  he  was  at  the  time  privileged  from  arrest 

The  affidavit  upon  which  the  rule  was  obtained  stated  that  the  defendant  was  a 
certificated  attorney  of  this  coui-t,  and  also  on  the  roll  of  the  Lord  Mayor's  Court, 
London;  that,  on  the  14th  of  May,  1857,  he  accompanied  two  other  persons  named 
Hawke  and  Mumbiay  (who  joined  in  the  affidavit)  to  the  chief  office  of  the  Lord 
Maj'or's  court,  in  Old  Jewry,  in  the  city  of  London,  and  also  to  the  registrar's  office 
of  that  [616]  court,  in  (iuihihall  Chambers,  Basinghall  Street,  and  that  he  did,  on 
that  day,  in  pursuance  of  instructions  from  those  persons,  and  at  their  request,  as 
their  attorney,  attend  at  the  said  offices  upon  the  occasion  of  their  Ijeing  then  put  in 
as  bail  for  a  defendant  for  the  purpose  of  dissolving  an  attachment  in  and  connected 
with  an  action  then  and  still  pending  in  that  coui-t :  that  it  was  his  duty,  in  pursuance 
of  the  said  instructions,  to  attend  during  the  putting  in  of  the  said  liail,  on  behalf  of 
his  said  clients ;  and  that  he  did  so  attend  at  the  said  offices,  and  not  foi-  any  other 
purpose,  or  on  any  other  business  ;  that,  after  the  said  Hawke  and  Mumbray  had  been 
put  in  as  bail  as  aforesaid,  he  left  the  said  registrar's  office,  and,  whilst  directly  pro- 
ceeding on  his  return  to  his  place  of  residence,  and  before  passing  through  the  gate- 
way of  the  said  Guildhall  Chambers,  he  was  arrested  under  a  ca.  .sa.  at  the  suit  of  the 
plaintiff. 

Honyman  shewed  cause.  Thcr'e  is  no  pretence  for  saying  that  this  person  was 
privileged  from  arrest.  It  does  not  appeal'  that  he  was  attending  as  the  attorney  of 
either  of  the  parties  to  the  suit  in  the  Lord  Maj'or's  court;  and,  as  attorney  for  the 
bail,  he  could  not  have  been  heai'd.  Even  counsel  engaged  in  the  cause  are  not 
allowed  to  interpose  on  behalf  of  a  witness  who  claims  privilege  :  Thomait  v.  N'ewton, 
M.  &  M.  48,  n.  This  sort  of  privilege  was  very  much  discussed  in  NewUnix.  Constable, 
2  Q.  B.  157,  where  Lord  Denman,  in  delivering  the  judgment  of  the  court,  says: 
"  The  attendance  of  parties  and  of  witnesses  has  been  alwaj's  protected.  It  is 
absolutely  necessary  for  the  ends  of  justice  that  their  attendance  should  be  privileged, 
because  without  it  justice  cannot  be  administered.  But  the  protection  of  legal  officers 
is  of  a  different  character,  and  may  well  be  confined  within  nari-ower  limits.  That 
[617]  of  barristers  attending  the  superior  courts  is  explained  in  the  case  of  Collier  v. 
Hicks,  2  B.  &  Aid.  663,  672,  as  depending  on  prescription.  The  extent  of  it  is  not 
very  clearly  defined.  When  they  liave  been  actually  engaged  in  the  business  of  the 
court,  they  are  certainly  privileged  :  how  far  this  might  be  the  case  when  the  attend- 
ance was  merely  in  the  exercise  of  their  profession,  afforded  for  the  benefit  of  such 
suitoi-s  as  might  choose  to  engage  them,  l)nt  without  actual  engagement,  no  reported 
case  has  decided.  There  are  traditions  in  Westminster  Hall  to  which  reference  is 
made  in  Meckins  v.  Smith,  1  H.  Bl.  636.  But  this  privilege,  to  whatever  extent 
allowed  before  the  year  1833,  may  be  traced  to  the  recognized  position  and  duties  of 
the  bar  in  Westminster  Hall  and  on  the  circuits,  where  the  same  bar  practise  under 
the  judges  of  the  land.  In  that  year,  a  barrister  who  had  lieen  arrested  on  his  return 
from  sessions,  was  dischai'ged  on  motion  by  the  court  of  Exchequer :  Luntli/  v. 
Nathaniel,  1  C.  ife  M.  579,  2  Dowl.  P.  C.  51.  But  on  that  case  it  is  to  be  observed 
that  the  privilege  was  admitted  at  the  bar  without  any  discussion,  the  issue  raised  on 
tiie  affidavits  being,  whether  the  defendant,  at  the  time  of  arrest,  was  actually  on  his 
way  home  from  the  sessions :  and,  further,  that  it  was  decided  on  the  authority  of 
Mcekins  v.  Smith,  abo\-e  mentioned.  Now,  that  case  decides  no  such  point.  It  only 
refused  the  privilege  to  a  person  who  went  to  Westminster  Hall  to  justify  as  bail,  and 
was  ari-ested  on  his  return  ;  the  court  saying  it  did  not  apply  to  all  engaged  in  a  cause. 
The  judges  stated  their  recollection  of  former  discharges  of  barristers,  but  with  the 
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qiiuliticatiou  before  adverted  to."  [Willes,  J.  The  precedents  for  writs  of  privilege 
in  lijistell,  title  "  Privilege,"  seem  to  be  confined  to  the  attorney  for  the  plaintitt'  and 
defendant  in  the  suit]  In  Phillips  v.  Pound,  7  Exch.  S81,  where  it  [618]  was  held 
that  an  attorney's  clerk  is  not  privileged  from  arrest  whilst  going  to  a  judge's  chambers 
for  the  purpose  of  there  conducting  the  attorney's  business, — it  was  contended,  upon 
the  authority  of  Mwkins  v.  Smit/i,  "  that  all  persons  who  have  relation  to  a  cause 
which  calls  for  their  attendance  in  court,  and  who  attend  in  the  course  of  that 
business,  though  not  compelled  by  process  so  to  do,  are  pri\ileged  from  arrest, 
provided  their  attendance  be  not  for  any  unfair  purpose."  But  that  doctrine  was 
repudiated  by  the  couit. 

Hodgson,  in  support  of  his  rule.  It  may  at  once  be  conceded  that  there  is  no 
direct  authority  to  be  found  in  the  books  upon  this  subject,  but  there  are  many 
analogous  cases.  Bail  attending  to  justify,  were  held  entitleil  to  protection  from 
arrest,  in  Bimmer  v.  Gi-cen,  1  M.  &  Selw.  638.  [Cresswell,  J.  Is  the  personal  attend- 
ance of  the  bail  necessary'  in  the  Lord  Mayor's  court"?]  It  is:  they  are  required  to 
sign  a  book.  In  Ai-chbold's  Piactice,  9th  edit.,  by  Prentice,  719,  it  is  laid  down  that 
"  every  person  connected  with  a  cause,  and  attending  in  the  course  of  it,  whether 
compelled  to  attend  by  process  or  not,  such  as  parties,  witnesses,  bail,  attorney's,  &c., 
are  privileged  from  arrest  whilst  going  to,  attending,  and  returning  from  court  or  a 
judge  at  chambers.  So,  an  attorney  is  privileged  from  arrest  whilst  in  attendance  at 
the  Master's  office  taxing  costs,  as  well  as  going  to  and  returning  therefrom  :  Re  Hope, 
9  Jurist,  S5G."  [C'ockburn,  C.  J.  The  attoi'uey  there  means  the  attorney  of  a  party 
to  the  suit.  An  attorney'  for  bail  is  not  recognised.  He  can  onlj^  attend  for  the 
purpose  of  giving  private  advice  to  his  client.  Suppose  a  witness  were  to  take  an 
attorney  with  him  into  court  for  the  purpose  of  advising  him  as  to  whether  or  not  he 
shall  produce  certain  deeds, — would  the  attorney  be  protected  from  arrest  eundo, 
[619]  morando,  et  redeundo  ?]  The  presiding  judge  in  that  case  is  the  adviser  of  the 
witness:  he  needs  no  other.  The  statute  1  &  i  Vict.  c.  110,  s.  9,  requires  the  attend- 
ance of  an  attoiiiey  to  attest  the  execution  of  a  warrant  of  attorney  :  that  clearly  is  a 
case  in  which  the  privilege  would  be  allowed.  Ga.xoyni:'s  case,  14  Ves.  183,  carries  the 
privilege  of  the  attorney  a  great  way.  And  see  Moore  v.  Booth,  .3  Ves.  3.50.  In  Bro. 
Privilege,  1,  and  Com.  Dig.  Privilege  (A.  1),  the  protection  is  extended  to  "a  servant 
or  farmer  who  brings  money  to  his  master  or  lessor  (plaintiff  or  defendant)  for  the 
suit."  [Cockburn,  C.  J.  What  possible  relation  could  this  person  have  to  the  suit 
in  the  Lord  Mayor's  court  1]  In  Newton  v.  llarlaml,  8  Scott,  70,  a  barristei'  attending 
the  court  to  hear  judgment  pronounced  in  a  cause  in  which  he  was  concerned,  was 
held  entitled  to  privilege. 

Cockburn,  C.  J.  I  am  of  opiiu'on  that  this  rule  should  be  discharged.  It  is 
essential  to  the  administration  of  justice  that  the  parties  and  their  attorneys  and 
witnesses,  and  all  other  persons  representing  the  parties  to  the  suit,  should  be  pro- 
tected from  arrest  on  their  wa}'  to  the  court,  whilst  leniaining  there,  and  returning 
from  the  court.  But  no  precedent  has  been  cited  to  shew  that  that  principle  has  ever 
been  extended  to  an  attorney  acting  (ju  behalf  of  some  one  collaterally  and  incidentally 
In'onglit  into  tlu'  suit :  and  I  think  it  would  be  attended  with  dangerous  consequences, 
and  would  be  extending  the  rule  nuich  further  than  there  is  an}'  warrant  for,  if  we 
were  to  allow  the  privilege  claimed  here. 

CitE.sswEl.L,  J.,  and  Ckowijkh,  J.,  concurred. 

Wii.i.ES,  J.  I  am  of  the  same  opinion.  The  passage  [620]  cited  from  Brooke'.s 
Abridgment  has  nothing  to  do  with  the  privilege  of  an  attorney.  It  means  no  more 
than  this, — that  a  person  attending  in  court  for  another  who  is  a  suitor  there,  has  the 
same  privilege  as  the  person  on  whose  behalf  he  attends.  That  passage  is  as  follows  : 
— "  Nota  que  on  cestui  que  use  viout  a  Westminster  ])ur  maintener  le  suit  de  son 
feoffee  que  use,  ct  il  est  arrest,  il  avera  sou  privilege  ;  et  eadem  lex  de  servant  on 
fermor  que  vient  pur  porter  money  a  son  lessor  ((ue  est  en  suite,  ])ur  maintener  le 
suit ;  et  si  home  vient  pui'  suer  original,  et  est  arrest  devant  que  il  poit  suer  ceo,  il 
seia  cxamyne  et  avera  le  ])rivilege,  eoment  (|ue  mil  pie  .soyt  pendant."  27  II.  8, 
fo.  "JO.     How  that  may  be  at  the  present  day,  it  is  muiecessary  to  say. 

Kule  discharged. 
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Simons  v.  The  Great  Westkkn  Kailway  Comi'Any.     May  25th,  1857. 

A  declination  against  a  railway  company,  for  damage  to  goods  entrnsted  to  them  to 
carry,  alleged  that  the  goods  were  delivered  to  the  defendants  as  common  carriers, 
and  that  they  received  them  as  such  common  carriers.  Plea,  that  the  goods  were 
received  l\y  the  defendants  to  be  carried  subject  to  a  special  contract  whereby  they 
were  declared  not  to  be  answerable  for  any  loss  or  damage,  however  caused.  In 
support  of  the  plea,  the  defendants  produced  a  paper,  signed  by  the  plaintiff, 
acknowledging  that  the  goods  were  to  be  carried  subject  to  certain  conditions,  one 
of  which  was,  that  the  company  were  not  to  be  i-esponsible  for  anj'  loss  or  damage, 
however  caused,  &c.  On  the  part  of  the  plaintiff",  it  was  proved,  that,  when  asked 
by  a  clerk  of  the  defendants  at  the  time  the  goods  were  delivered  at  the  company's 
warehouse  to  sign  the  paper,  the  plaintifi'  expressed  his  unwillingness  to  do  so, 
inasmuch  as  he  could  not  see  to  read  it,  whereupon  the  clerk  said  that  it  was  of  no 
consequence,  and  that  the  signature  was  a  mere  matter  of  form ;  and  that  the 
plaintifi',  relying  upon  that  assurance,  signed  the  paper : — Held,  that,  upon  this 
evidence,  the  jury  were  warranted  in  finding  that  the  goods  were  not  delivered  to 
the  company  to  be  carried  under  the  special  contract. 

This  was  an  action  against  the  Great  Western  Railway  Company  for  the  loss  of 
certain  goods  entrusted  to  them  to  carry. 

The  declaration  stated,  that  the  plaintiff',  on,  &a.,  delivered  to  the  ilefendants  as 
common  carriers,  and  the  defendants,  as  such  carriers,  received  divers,  to  wit,  130 
[621]  packages  of  furniture,  goods,  chattels,  and  efl'ects  of  the  plaintiff,  to  be  safely 
and  securely  cari-ied  and  conveyed  for  the  plaintiff  by  tlie  defendants,  to  wit,  from 
Paddington,  in  the  county  of  Middlesex,  to  Taunton,  in  the  countj'  of  Someiset,  there 
to  be  safely  delivered  to  the  plaintiff  for  certain  reward  therefor  then  paid  by  the 
plaintiff  to  the  defendants  :  yet  the  defendants  so  carelessly  and  negligently  conducted 
themselves  in  and  about  the  oarrying  and  conveying  of  the  said  goods,  that,  by  and 
through  the  carelessness,  neglect,  and  default  of  the  defendants,  divers,  to  wit,  10  of 
the  said  packages,  and  the  contents  thereof,  were  wholly  lost  to  the  plaintiff,  and  the 
residue  of  the  said  packages,  and  the  furniture,  goods,  chattels,  and  eflects  therein 
contained,  were  by  the  like  carelessness,  neglect,  and  default  of  the  defendants  in  the 
carriage  and  conveyance  thereof,  greatly  broken,  damaged,  and  destroj'ed. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that  the  plaintiff  did  not 
deliver  nor  did  the  defendants  receive  the  goods  to  be  carried  as  in  the  declaration 
alleged, — thirdly,  that  the  defendants  received  the  goods  to  be  cai'ried  subject  to  a 
special  contract  that  they  should  not  lie  answerable  for  the  loss  of  or  damage  to  the 
goods  if  insufficiently  or  improperly  packed,  and  that  the  goods  were  insufficiently 
and  improperly  packed, — fourthly,  that  the  said  furniture,  goods,  chattels,  and  effects 
ill  the  declaration  mentioned,  were  received  by  the  defendants  from  the  plaintiff  to  be 
carried  and  conveyed  by  the  defendants  for  the  plaintiff  from  Paddington  to  Taunton 
as  aforesaid,  at  a  certain  special  mileage  rate,  and  under  and  subject  to  a  certain 
contract  made  between  the  plaintiff  and  the  defendants,  and  signed  by  the  plaintiff, 
whereby  it  was  agreed  that  the  said  furniture,  goods,  chattels,  and  effects,  being  so 
received  as  in  this  plea  mentioned,  the  defend-[622]-ants  should  not  l)e  answerable  for 
any  loss  or  damage,  however  caused,  of  or  to  the  said  furniture,  goods,  chattels,  and 
effects,  while  the  same  were  being  carried  and  conveyed  by  the  defendants  for  the 
plaintiff';  and  that  the  loss  and  damage  in  the  declaration  mentioned  occurred  and 
was  caused  while  the  said  furniture,  goods,  chattels,  and  efi'ects  were  being  carried  and 
conveyed  by  the  defendants  for  the  plaintiff. 

The  plaintiff"  took  issue  on  all  the  defendants'  pleas  :  and,  for  a  second  rejilicatioii 
to  the  third  and  fourth  pleas  respectively,  said,  that  the  said  contracts  in  those  pleas 
mentioned  were  respectively  contiiined  in  a  certain  paper  or  document,  partly  printed 
and  partly  in  writing,  purporting  on  the  face  thereof  to  specifj'  the  packages  of  the 
said  furniture  and  goods  received  by  the  defendants  as  in  the  declaration  mentioned, 
and  the  charges  to  be  paid  on  the  delivery  thereof ;  on  the  back  of  which  said 
document  was  printed  a  certain  notice,  conditions,  or  declaration,  limiting  the  liability 
of  the  defendants  for  loss  or  injury  to  the  said  goods  in  the  receiving,  forwarding,  or 
delivery  thereof  occasioned  by  the  neglect  or  default  of  the  defendants,  and  which 
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said  paper  or  dofumcut  was  in  tiie  words  and  liguics  following,  and  not  further  oi- 
otherwise.  The  replication  then  set  out  the  form  of  receipt,  and  the  conditions  of 
carriage,  the  ISth  of  which  was  as  follows: — "Goods  conveyed  at  special  or  mileage 
rate  must  be  loaded  and  unloaded  by  the  owners  or  their  agents  ;  and  the  company 
will  not  be  i-esponsible  for  any  lisk  of  stowage,  loss,  or  damage,  howe\er  caused,  nor 
for  discrepancy  in  the  delivery,  as  to  either  quantity,  lunnber,  or  weight,  nor  for  the 
condition  of  articles  so  carried,  nor  for  detention  or  delay  in  the  conveying  or  delivery 
of  them,  however  caused." 

The  cause  was  tried  before  Crowder,  J.,  at  the  sittings  in  London  after  the  last 
term.  Tiie  facts  wei'e  as  [623]  follow.s  : — The  plaintiff',  having  certain  packages  of 
furniture  to  send  from  London  to  Taunton,  in  Octol)er,  18.5-t,  went  to  the  ottice  of  the 
Great  Western  l-Liilway  Company  at  I'addington  to  inquire  the  terms  upon  which 
they  would  be  carried.  Being  told  the  teiras,  he  again  went  to  the  oHice  with  the 
goods  on  the  >Sth  of  November,  and,  after  they  were  loaded  into  the  company's  trucks, 
he  paid  the  sum  demanded,  viz.  71.  16s.  After  the  plaintiff  had  paid  the  money,  a 
clerk  of  the  compan}'  produced  a  paper,  and  asked  the  plaintiff"  to  sign  it.  The 
plaintiff"  told  the  clerk  that  he  had  not  his  spectacles  with  him,  and  that  he  very  much 
objected  to  sign  a  paper  which  he  could  not  read.  The  clerk  said  it  was  of  no  con- 
sequence, and  that  the  signature  was  a  mere  matter  of  form  :  and,  upon  the  faith  of 
that  representation,  the  plaintiff"  signed  it. 

The  papei'  so  signed  was  put  in.  It  was  an  acknowledgment  that  the  goods  were 
received  by  the  company  upon  the  conditions  set  out  in  the  I'eplication,  and  was  relied 
on  by  the  defendants  as  shewing  that  the  goods  were  not  received  by  them  on  the 
terms  stated  in  the  declaration,  viz.  as  common  carriers,  but  under  the  special  contract. 
The  clerk  who  wrote  the  receipt  was  called  as  a  witness  ;  but  he  stated  that  he  had 
no  recollection  of  the  transaction,  and  could  not  tell  whether  or  not  the  sum  charged 
for  the  carriage  was  a  special  or  mileage  rate. 

On  the  part  of  the  plaintiff',  it  was  insisted  that  it  was  not  competent  to  the  defen- 
dants to  avail  themselves  of  a  contract  the  signature  to  which  had  been  thus  fraudulently 
obtained  by  their  servant. 

It  was  agreed  that  the  goods  were  damaged  to  the  extent  of  211. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  the  goods  were  delivered 
to  and  received  by  the  defcntlants  to  be  carried  under  a  special  contract, — [624]  telling 
them,  that,  if  they  were  not,  the  plaintiff  was  entitled  to  the  verdict. 

The  jury  found  for  the  plaintiff. 

Knowles,  Q.  C,  pui'suant  to  leave  reserved,  moved  foi'  a  rule  nisi  to  entei'  a  verdict 
for  the  defendants,  or  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the 
evidence.  [Cockbui-n,  C.  J.  The  whole  question  was,  whether  the  j)laintilV  signed 
the  receipt  knowing  what  he  was  about :  and  that  the  jury  found  against  the  company.] 
Assume  that  the  company's  servant  was  guilty  of  a  fiaud,  still  the  paper  which  the 
])laintitf'  signed  was  the  contract  upon  which  the  goods  were  carried.  [Gt)ckburn,  C.  .1. 
The  plaintiff  delivers  the  goods  to  the  company  as  common  carriers;  aufl  they  induce 
him  iv  sign  a  pa])er  negativing  their  receipt  of  the  goods  in  that  charactei-,  leading 
him  all  the  while  to  believe  that  he  is  dealing  with  them  as  common  carriers.  |  What- 
ever might  have  been  passing  in  the  plaintiff's  mind,  it  is  clear  that  the  defendants 
received  the  goods  only  upon  the  terms  mentionetl  in  the  special  contract  which  the 
plaintiff  signed.  [W'illes,  ,1.  Is  not  the  defendants'  promise  that  which  their  act 
induced  the  plaintiff  to  believe  to  be  the  inonn'sc  ?  In  Com.  Dig.  Fait  (J5.  2),  it  is 
said  :  "  If  an  illiterate  man  executes  a  deed  which  is  falsely  read,  or  the  sense  declared 
different  from  the  truth,  it  docs  not  bind  him  :  Amd.  9  H.  (i,  fo.  59  b.,  2  Kol.  2S,  1.  5, 
ThoimujlKjuod's  case,  2  Co.  Hep.  !)  b.,  Tlnvuyood  v.  Tiinun;  F.  Moore,  148,  Moore,  184, 
pi.  ."526.  As,  if  it  be  read  to  be  upon  a  condition,  when  it  is  absolute :  2  Kol.  28,  1.  25. 
So,  it  does  not  bind,  if  the  false  reading  be  l)y  a  stranger,  any  more  than  if  by  the 
party  to  whom  the  deed  is  given  :  TlwmKjhijood'a  case,  2  Co.  Kcp.  9  b.  So,  though 
it  be  by  a  friend  of  him  who  e.vccutcs  it,  without  covin  ;  Thomnjligoud's  mae,  2  Co.  Kep. 
9  b.  So,  if  a  man  [625]  lettered,  but  blind  by  age,  itc,  executes  a  deed  falsely  I'ead, 
it  does  not  bind  him  :  2  Kol.  2S,  1.  20.  If  a  feoffment,  with  a  Icttei-  of  atloi-uey,  is  falsely 
read,  it  is  void  foi'  both  :  2  liol.  28,  1.  27,  I'hjofs  case,  1 1  Co.  Kcj).  2S  a."]  '("he  general 
principle  of  law  is  not  disputed  :  but  the  question  is,  what  is  the  contract  which  the  defon- 
flants  have  entered  into  .'  There  are  many  cases  where  carriers  have  been  held  to  be 
exonerated  fruni  llicii'  comnKiii  law  li:ibility,  liy  reason  of  I  lie  rccoijitby  the  consignor  of  a 
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paper  shewing  that  they  had  not  received  the  goods  as  common  carriers  (a).  [Crowder,  J. 
It  is  qnite  evident  that  the  company,  when  they  received  the  goods,  did  not  intend  the 
plaintiff  to  think  that  they  received  them  otherwise  than  as  common  earriei's. 
Cockburn,  C.  J.  The  plaintiff  was  not  told  that  he  would  have  his  goods  carried  at 
a  lower  i-ate  if  he  signed  the  paper,  than  if  he  did  not.]  Shaw  v.  The  York  and  Nmth  Mid- 
land Piaihvay  Company,  1 3  Q.  B.  347,  is  very  much  in  point.  There,  the  declaration  alleged 
that  the  defendants  received  from  the  plaintiff  a  horse  to  be  "  safely  and  securely  " 
cari-ied  by  them,  and  there  was  a  plea  denying  that  the  horse  was  delivered  and 
received  to  be  "  safely  and  securely  "  carried,  as  alleged.  At  the  trial,  it  appeared 
that  the  plaintifl'  had  pointed  out  a  defect  in  one  of  the  partitions  of  a  horse-bo.^  shewn 
to  him  for  the  reception  of  his  horse  ;  that  a  servant  of  the  defendants  then  endeavoured 
to  secure  the  partition,  and  assured  the  plaintiff  [626]  that  he  had  done  so  ;  that  the 
horse  was  carried  in  that  box,  and  that  the  horse's  death  was  occasioned  dui-ing  the 
journey  by  the  insecurity  of  the  partition.  A  receipt  was  given  to  the  plaintiff'  for 
the  amount  paid  for  the  conveyance  of  the  horse,  at  the  foot  of  which  receipt  was 
written, — "N.B.  This  ticket  is  issued  subject  to  the  owner's  undertaking  all  risks  of 
conveyance  whatsoever,  as  the  company  will  not  be  responsible  for  any  injury  or 
damage  (however  caused)  occurring  to  horses  or  carriages,  while  travelling,  or  in  loading 
01-  unloading:"  and  it  was  held  that  the  terms  of  the  memorandum  formed  part  of  the 
contract  for  the  conveyance  of  the  horse,  and  that  they  disproved  the  averment  in  the 
declaration  that  the  defendants  received  the  horse  to  be  "  safelv  and  securely  "  carried. 
So,  here,  the  leceipt  signed  by  the  plaintiff  at  the  time  the  goods  were  delivered  at 
the  warehouse  of  the  compan}',  was  evidence  that  they  were  delivered  to  and  received 
by  the  company,  not  as  alleged  in  the  declaration,  but  under  a  special  contract. 
[Crowder,  J.  Sliaw  \.  The  York  and  North  Midland  Iiailwai/  CoriqMny  was  not  the  case 
of  a  representation  in  a  matter  affecting  the  contract.] 

COCKP.URN,  C.  J.  I  see  no  ground  for  finding  fault  with  the  verdict  in  this  case. 
To  hold  the  plaintiff  bound  by  a  contract  foisted  upon  him  under  such  circumstances, 
would  be  to  permit  the  defendants  to  take  advantage  of  their  own  fraud. 

The  rest  of  the  court  concurring. 

Rule  refused. 


[627]     Michael  r.  Gillespy.     May  23rd,  1857. 

[S.  C.  26  L.  J.  C.  P.  306  ;  3  Jur.  N.  S.  1219.] 

Fi-eight  may  be  insured  by  a  time  policy,  though  for  a  period  short  of  the  time  necessary 
to  complete  the  ^■oyage  on  which  such  freight  is  to  lie  earned  :  and  there  is  a  total 
loss  of  freight,  if  the  cargo  be  so  damaged  by  a  peiil  of  the  sea,  in  the  course  of  the 
voyage,  as  to  render  it  impossible  (except  at  an  expense  which  would  greatly  exceed 
its  value  on  arrival,)  to  carry  it  to  its  port  of  destination. — Freight  was  insured  by 
a  "  clnb-poliey  "  from  the  24th  of  January,  18-52,  to  the  1st  of  March,  1852,  subject 
to  the  rules  of  the  association, — one  of  which  was  as  follows  :  "  That  the  committee, 
unless  they  receive  ten  days'  notice  to  the  contrary,  shall  renew  each  policy  on  its 
expiration,  except  in  cases  where  it  may  be  deemed  expedient  not  to  renew  the 
same,  when  the  committee  shall  cause  similar  notice  to  lie  given  to  the  paities."  No 
notice  having  been  given  : — Held,  that  this  was  a  continuing  policy,  and  not  merely 
a  policy  to  enure  till  the  1st  of  March. 

This  was  an  action  by  a  ship-owner  against  a  member  of  a  mutual  insurance 
association,  on  a  time  policy  on  i  he  freight  of  a  cargo  of  coals. 

The  declaration  stated,  that  the  plaintiff',  at  the  time  of  making  the  policy  of 
insurance  thereinafter  mentioned,  was,  and  still  was,  a  ship-owner,  and  member,  together 
with  the  defendant  and  divers   other  persons,  of   a   certain  association   called   the 

(«)  See  Sliuw  V.  The  York  and  North  Midland  Railway  Company,  13  Q,.  B.  347, 
Atidin  V.  The  Mancheder,  Sheffield,  ami  Lincolnshire  liailway  Company,  10  C.  B.  454, 
Auaiinv.  The  Mancheder,  Sheffield,  and  Lincolnshire  Raihvay  Company,  16  Q.  B.  600,  Carr 
V.  The  Lancashire  and  Yorkshire  Railway  Company,  7  Exch.  707,  JFalker  v.  llie  York  and 
North  Midland  Railway  Company,  2  Ellis  &  B.  750,  and  The  Ywk,  Newcastle,  and  Benmck 
Railway  Company,  App.,  Crisp,  Resp.,  14  C.  B.  527. 
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Wliitliy  Insurance  Association,  and  the  ship  or  vessel  thereinafter  mentioned  was, 
from  the  day  of  the  making  of  the  poh'cy  of  insurance  thereinafter  mentioned,  admitted 
and  entered  in  the  said  society:  That  the  plaintitf',  on  the  L'4th  of  January,  \S5'2, 
caused,  to  he  made  a  certain  policy  of  insurance,  purporting  thereby  and  containing 
therein  that  the  plaintiff,  as  well  in  his  own  name  as  for  and  in  the  name  and  names 
of  all  and  every  other  person  oi'  persons  to  whom  the  same  did,  might,  or  should 
appertain,  in  part  or  in  all,  did  make  assurance,  and  caused  himself  and  them  and  every 
of  them  to  be  insured,  lost  or  not  lost,  at  and  from  meridian  of  the  •.'4th  of  January 
then  current,  to  meridian  of  the  1st  of  March,  1852,  upon  any  kind  of  goods  and 
merchandises,  and  also  upon  the  body,  tackle,  apparel,  ordnance,  nnniition,  aitillery, 
boat,  and  other  furniture  of  and  in  the  good  ship  or  vessel  called  the  "  Charles  Keir," 
whereof  was  master  E.  K.,  under  God,  for  that  vo^^age,  or  whomsoever  else  should 
go  for  master  in  the  said  ship,  or  by  whatsoever  other  name  or  names  the  ship  or  the 
master  thereof  was  or  should  be  named  or  called,  beginning  the  [628]  adventure  upon 
the  said  goods  and  merchandises  from  the  loading  thereof  aboard  the  ship,  upon  the 
said  ship,  &c.,  on  cargo  and  freight,  and  so  should  continue  and  endure  during  her 
abode  there,  upon  the  said  ship,  &c  and  further  until  the  said  ship,  with  all  her 
ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandise  whatsoever,  should  be 
arri\-ed  at  as  above,  upon  the  said  ship,  (Vrc,  until  she  had  moored  at  anchor  twenty- 
four  hours  in  good  safety,  and  upon  the  goods,  Sec,  until  they  should  be  then  discharged 
and  safely  landed  ;  and  it  should  lie  lawful  for  the  said  ship,  i^'c.  in  the  said  voyage 
to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports  or  places  whatsoever,  and 
without  piejudice  to  the  said  insurance  :  The  said  ship,  A-c,  goods  and  merchandises, 
&c.,  for  so  much  as  concerned  the  assured,  by  agreement  between  the  assured  and  the 
assurers  in  the  said  policy,  were  and  should  be  valued  at  interest:  Touching  the 
adventures  and  perils  which  the  assurers  were  contented  to  bear,  and  did  take  upon 
them  in  the  said  voyage,  they  were  of  the  seas,  men  of  war,  fire,  enemies,  &c.,  restraints, 
&c.  of  all  kings,  princes,  and  people,  of  what  nation,  condition,  or  quality  soever, 
barratry  of  the  master  and  mariners,  and  of  all  other  perils,  losses,  ajid  misfortunes 
that  had  or  should  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandises  and  ship,  &(.■.,  or  any  part  thereof ;  and,  in  ease  of  an}'  loss  or  misfortune, 
it  should  he  lawful  to  the  assured,  their  factors,  servants,  and  assigns,  to  sue,  labour, 
and  travail  for,  in,  and  about  the  defence,  safeguard,  and  recovery  of  the  said  goods 
and  merchandises  and  ship,  &(■.,  or  any  part  thereof,  without  prejudice  to  the  said 
insurance,  to  the  charges  whereof  the  assurers  would  contribute,  each  one  according 
to  the  rate  and  quality  of  his  sum  therein  assured  :  That  the  said  writing  or  policy 
of  assuiaiice  should  be  of  as  much  force  and  efl'ect  as  the  surest  writing  or  policy  of 
assurance  theretofore  made  [629]  in  Lombard  Street,  or  in  the  Royal  Exchange,  or 
elsewhere  in  JiOndon  ;  and  so  the  assurers  were  contented,  and  did  thereby  promise 
and  bind  themselves,  each  one  for  his  own  part,  their  heirs,  executors,  and  goods,  to 
the  assured,  theii-  executors,  admiTiistrators,  and  assigns,  for  the  true  perfoi'manee  of 
the  ])remiscs ;  having  confessed  themsehes  paiil  the  consideration  due  unto  them  for 
the  said  assurance  by  the  assured,  at  anfl  after  the  rate  of  "201.  per  cent.  :  And  b}'  a 
certain  memorandum  thereunder  wiitten,  corn,  tish,  salt,  fruit,  Hour,  and  seed  were 
warranted  free  from  average,  unless  general,  or  the  ship  should  be  stranded  ;  sugar, 
tobacco,  hemp,  flax,  hides,  and  skins  were  warranteil  free  from  average  under  51.  per 
cent.  ;  and  all  other  goods,  also  the  ship  anil  freight,  were  wai-r'antcd  free  from  average 
under  '■'<].  per  cent.,  miless  general  or  the  ship  should  be  stranded  :  And  by  a  certain 
other  memorandum  thereunder  written,  it  was  mutually  agreed  that  the  regulations 
annexed  to  the  said  policy  of  a.ssurance  should  form  part  of  the  said  policy  :  And 
it  was  by  the  said  regulatioTis  annexed  to  the  said  policy  of  assurance,  amongst  other 
things,  declared, — that  the  members  of  the  said  association  severally  and  respectively, 
and  not  jointly  or  in  partnership,  nor  the  one  foi'  the  othei'  of  them,  but  each  of  them 
only  in  his  own  name,  should  iiisurii  each  other  from  noon  of  the  day  of  enti'y  of  eac'h 
ves.sel  into  the  said  associ.ition,  UTilil  noon  of  the  Istof  March,  1852,  against  all  genoi'al 
averages  and  total  lo.sses  of  cargo  anrl  freight,  to  the  extent  of  81  or  Uil.  per  keel,  as 
might  be  entered  by  the  ownei',  provide'd  his  interest  at  the  time  of  loss  should  amount 
to  the  sum,  otherwise  only  the  actual  loss  sustained  :  and  that  the  severiii  rules  and 
regulations  foliowiiig  the  said  lule  then  in  reciUil  should  be  as  binding  and  conclusive 
as  if  inserted  in  and  made  a  comjjonent  part  of  the  said  policy  :  —That  slii|is  lost  in 
ballast  should  be  entitled  to  receive  for  [630]  outfit  one  fourth  part  of  the  sum  entered, 
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— That  insurances  might  be  effected  by  the  said  association  on  tlie  eaigo  and  freight 
of  any  ship  insured  in  the  Whitby  Insurance  Association,  or  approved  of  l)y  the  com- 
mittee, and  that,  on  being  entered,  the  owner  should  pay  Is.  per  keel,  to  the  extent 
of  twelve  keels,  and  6d.  per  keel  for  each  extra  keel  above  that  number  on  the  entire 
burthen  of  the  ship,  and  also  for  the  policy  duty  and  power  of  attorney, — That  no 
claim  would  be  allowed  for  the  loss  of  cargo  and  freight  in  any  ship  when  employed 
in  any  unlawful  trade  with  the  knowledge  and  consent  of  the  insured,  nor  when  loading 
or  unloading  on  any  main  shores  or  beaches,  excepting  in  vessels  not  exceeding  six 
keels  burthen,  between  the  25th  of  April,  at  noon,  and  the  15th  of  September,  at  noon, 
nor  in  any  ships  excepting  those  from  the  Mediterranean,  or  ports  to  the  south  of 
Gibraltar,  sailing  to  the  ports  in  the  Gulf  of  Finland  and  Bothnia,  after  the  1st  of 
October;  Riga,  the  ports  in  Riga  Bay,  or  to  Stockholm,  after  the  10th  of  October; 
lower  ports  in  the  Baltic,  not  higher  than  Memel,  inclusive,  nor  to  anj'  port  or  place 
in  the  Bell  Sound  or  Cattegat,  above  Gottenburg,  after  the  liOth  of  October  ;  Gottenburg 
and  the  ports  in  Norway,  from  the  10th  of  November  to  the  25th  of  February  inclu- 
sive ;  the  ports  between  Ostend  and  the  Scaw,  from  the  20th  of  Novemlier  to  the 
1st  of  February  inclusive;  ships  sailing  from  the  western  coast  of  Great  Britain  (that 
is  to  say,  between  Falmouth  and  Duncansby  Head),  or  from  Ireland,  to  any  of  the 
ports  above  mentioned,  should  be  required  to  sail  ten  days  earlier  :  ships  proceeding  out- 
wards in  ballast  seeking  freight  might  move  from  port  to  port  situate  within  the  prescribed 
limits  of  sailing  without  restriction  ;  but  ships  taking  a  cargo  outwards,  and  after- 
wards changing  ports  foi-  fi'eight  homeward,  should,  in  case  of  loss  or  average,  suffer  a 
[631]  deduction  of  10  per  cent.,  unless  such  ship  should  have  commenced  her  voyage 
ten  days  earlier  than  the  time  specified  :  nor  when  .sailing  from  any  port  in  Europe  to 
the  ports  in  the  White  Sea  aftei-  the  5th  of  August ;  ports  and  places  on  the  River 
St.  Lawrence  above  Cape  Gaspe  after  the  15th  of  August ;  British  CVdonies  in  North 
America  (ports  and  places  on  the  River  St.  Lawrence  above  Gape  Gaspe  excepted,) 
after  the  1st  of  Septembei-, — That  no  ships,  excepting  such  as  are  classed  Al  in  Lloyd's 
register-book,  should  be  insured  when  sailing  to  any  port  in  America  situate  to  the 
northward  of  35  degrees  north  latitude  after  the  1 5th  of  June;  neither  should  any 
lengthened  ship  of  any  classification,  nor  any  .ship  unless  classed  Al  or  ^1  in 
Lloyd's  register-book,  lie  permitted  to  take  a  cargo  outwards  across  the  Atlantic, — as 
by  the  said  policy  and  memoranda  and  regulations  thereunto  annexed,  reference  being 
thereunto  had,  would  more  fully  and  at  lai-ge  appear  ;  of  all  which  premises  the  defen- 
dants had  notice.  The  declaration  then  went  on  to  aver,  that  the  said  policy  of 
assurance  with  the  memoranda  was  so  made  by  the  plaintift'for  and  on  behalf  of  him- 
self, and  that  the  insurance  so  made  as  aforesaid  was  made  as  aforesaid  for  the  sole 
use  of  himself :  That  the  said  policy  of  insurance  was  then  subscribed  with  the  name 
of  the  defendant  and  divers  other  persons,  and  was  then  dulj'  subscribed  by  an  agent 
of  the  said  several  persons  as  assurers  for  the  sum  of  3001.  ujjon  the  premises  in  the 
said  policy  of  insurance  mentioned  :  That  a  certain  cargo  of  coals  was  shipped  and 
loaded  at  Shields  in  and  on  board  of  the  said  ship  or  vessel  in  the  said  policy  men- 
tioned, to  be  carried  and  conveyed  therein  to  Aden  ;  and  that  the  plaintifl'  was  then 
and  from  thence  continually  afterwards  until  and  at  the  time  of  the  loss  thereinafter 
mentioned,  interested  in  the  freight  of  and  for  the  said  cargo  of  coals,  to  the  amount 
of  the  money  [632]  insured  or  caused  to  be  insured  thereon  :  That  the  said  ship  or 
vessel  aftei-wards,  andwhilst  she  was  protected  by  the  said  policy,  that  is  to  say,  on 
the  •25th  of  Januaiy,  1852,  departed  and  set  sail  from  Shields  aforesaid  upon  the 
said  voyage,  and  from  thence  until  and  at  the  time  of  the  loss  thereinafter  mentioned, 
was  upon  the  high  seas,  and  not  employed,  ti-ading,  laden,  going,  (ii-  sailing  in  an}' 
matter,  or  to  or  from  any  place,  at  any  time  prohibited  Ijy  the  said  regulations  of  the 
.said  a.s.sociation  :  That  the  plaintift'  then  had  and  still  has  always  performed  and  ful- 
filled the  said  regulations  and  every  thing  which,  on  his  part,  as  such  member  as 
aforesaid  of  the  said  association,  and  as  such  assured,  were  to  be  performed  and 
fulfilled  :  That  theretofore,  and  before  the  said  1st  of  March,  and  whilst  the  said  ship 
or  vessel  was  protected  In'  the  said  polic}^  and  before  the  arrival  of  the  said  ship  at 
Aden  aforesaid,  the  said  ship  or  vessel,  with  the  said  cargo  on  board  thereof,  was  by 
the  perils  and  dangers  of  the  seas,  and  by  stormy  and  tempestuous  weather,  and  the 
violence  of  the  winds  and  waves,  bulged,  broken,  and  damaged,  and  was  cast  upon  a 
rock,  and  was  thei'e  broken,  shattered,  and  destroyed,  and  the  said  cargo  of  coals  so 
loaded  in  and  on  board  of  the  said  ship  as  aforesaid  became  and  was  wholly  lost,  and 
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never  did  arrive  nt  Adeu  aforesaid,  and  the  said  freight  thereon  was  by  reason  of  the 
premises  whollv  lost  to  the  plaintiff, — of  all  which  premises  the  defendant  had  notice  : 
By  means  whereof,  the  defendant,  as  such  insurer  as  aforesaid,  became  and  was  liable 
to  pay  the  plaintiff  a  large  sum  of  money,  to  wit,  3001. 

First  plea, — that  the  said  policy  in  the  declaration  mentioned  was  not  made  or 
subscribed  in  manner  and  form  as  in  the  declaration  alleged. 

Second  plea,— that,  at  the  time  of  the  making  of  the  said  policy,  the  said  ship  was 
lying  in  the  river  Tyiie,  in  the  port  of  Shields  aforesaid,  bound  and  about  to  [633] 
sail  on  the  said  \-oyage  from  Shields  aforesaid  to  Aden  aforesaid,  which  last-mentioned 
place  is  in  parts  beyond  the  seas,  with  the  said  cai-go  of  coals  then  on  board  thereof ; 
that  the  said  policy  M'as  made  in  contemplation  of  the  said  voyage  with  a  cargo  of 
coals,  and  of  no  other  voyage  or  cargo,  and  pi'imarily  in  order  to  protect  and  insure 
the  freight  for  and  upon  that  voyage  with  such  cargo  of  coals, — of  which  the  plaintiff 
and  defendant  respectively  at  the  time  of  the  making  of  the  said  policy  and  the  com- 
mencement of  the  said  adventure  had  notice  and  knowledge  ;  that  the  said  ship,  at 
the  time  of  the  making  of  the  said  policy  and  commencement  of  the  said  adventure, 
and  fiom  thence  untU  the  time  of  the  happening  of  the  loss  and  damage  in  the 
declaration  mentioned,  was,  by  and  with  the  permission  and  privity  of  the  plaintiff, 
greatlv  overladen  by  and  with  the  said  cargo  of  coals  in  the  declaration  mentioned, 
and  also  leaky  and  in  a  state  of  imperfect  repair,  and  that,  by  reason  thereof,  the  same 
cm-go  could  not  be  carried  on  board  the  said  ship  on  the  said  voyage  with  safety,  or 
without  great  risk  of  being  damaged  and  lost  during  the  said  voyage  by  reason  of  the 
said  ship's  being  so  overladen,  leaky,  and  in  a  state  of  imperfect  repair  as  aforesaicl ; 
and  that,  by  reason  thereof,  the  said  ship,  at  the  time  of  the  making  of  the  said 
policy  and  the  commencement  of  the  said  voyage  and  the  said  adventure,  and  thence 
until  the  time  of  the  happening  of  the  loss  and  damage  in  the  declaration  mentioned, 
was  unseaworthy  for  the  said  voyage  with  the  said  cargo  on  board  thereof, — of  which 
premises  the  plaintiff  during  all  that  time  had  notice  and  knowledge,  but  of  which  the 
defendant  had  no  notice  or  knowledge ;  that  the  plaintiff  knowingly,  wilfully,  unlaw- 
fully, and  improperly  scut  the  said  ship  to  sea  on  the  said  voyage  in  such  unseaworthy 
state  and  condition,  caused  as  aforesaid  ;  and  that  the  damage  and  loss  in  [634]  the 
declaration  mentioned  happened  whilst  the  said  ship  was  in  such  unseaworthy  state 
and  condition  as  aforesaid,  and  by  reason  of  the  ship  being  so  unseaworthy  in  manner 
and  from  the  cause  aforesaid. 

Third  plea,— that  the  said  ship  called  the  "Charles  Kerr,"  in  the  said  policy  men- 
tioned, for  and  during  a  long  time,  to  wit,  two  weeks  and  more  before  the  making  of  the 
said  policy,  and  until  and  at  the  time  of  the  making  of  the  said  policy,  and  from  that 
time  and  until  and  at  the  time  the  said  ship  set  sail  upon  the  said  voyage  in  the  said 
policy  mentioned,  was  lying  and  lieing  in  the  river  Tyne,  with  the  said  cargo  of  coals 
in  the  .said  policy  mentioned  in  and  on  board  of  the  said  ship  ;  that  the  said  ship,  before 
or  whilst  she  was  so  lying  or  being  in  the  said  river,  sprung  divers  leaks,  and  during  all 
the  time  aforesaid  greatly  leaked  and  mafic  much  water,  wliieh  premises  were  material 
to  and  greatly  altered  and  increased  the  risk  in  the  said  policy  in  that  behalf  men- 
tioned and  insured  against,  and  were  material  to  be  known  by  the  defendant  and  the 
other  members  of  the  said  association  in  tiie  declaration  mentioned  who  became 
insurers  against  the  risks  as  in  the  declaration  mentioned,  and  ought  to  have  been 
commuin'cated  liy  the  plaintilf  to  the  defendant  and  the  said  other  membei's  of  the 
said  association, — of  all  which  premises  the  plaintiff  at  the  time  of  the  making  of  the 
said  policy,  and  fi'om  thence  until  the  time  the  said  ship  so  set  sail  on  her  said  voyage, 
had  notice  and  knowledge  ;  but  that  the  plaintiff  wrongfully  and  improperly  con- 
cealed and  supi)ressed  from  the  defendant  and  the  other  members  of  the  said  associa- 
tion, and  each  and  every  of  them,  the  said  premises  and  every  part  thereof,  and  the 
defendant  and  the  .said  other  members  of  the  .said  association  had  not,  nor  had  any 
or  eitlier  of  them,  at  the  time  of  making  the  .said  policy,  oi-  at  any  time  before  the 
said  ship  set  .sail  on  tiie  said  [635]  voyage,  any  notice  or  knowledge  thereof;  and 
that  the  defendant  and  the  said  other  members  of  the  said  a.-isociation  would  not,  nor 
would  any  or  eithei'  of  tiiem,  have  suliscrilied  or  sullered  their  or  any  of  their  names 
or  name  to  be  sul)scril)ed  to  the  said  [lolicy,  if  tiic  mud  ]jrcmiscs  had  been  connnuni- 
cated  to  them  or  him  by  the  plaint  ill',  as  they  ought  to  have  been,  before  the  said 
policy  Wiis  made  as  in  the  declaration  mentioned,  and  would  not  have  effeetotl  the 
said  insurance  in  and  by  the  said  policy  so  effected  as  in  the  declaration  montioned. 
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Fourth  plea, — that,  before  and  at  the  time  of  the  said  ship  or  vessel  departing  and 
setting  sail  as  in  the  declaration  alleged,  the  same  was  in  an  unseaworthy  state  and 
condition,  and  it  was  dangerous  for  the  said  ship  or  \essel  to  go  to  sea  in  the  state 
and  condition  in  which  she  then  was,  with  the  said  cargo  on  ijoard  thereof, — all  which 
the  plaintiti'  then  well  knew  ;  that  the  plaintiff  then  was  the  owner  and  possessed  of 
the  said  ship ;  and  that  the  plaintiff,  well  knowing  the  premises,  wrongfully  suffered 
and  permitted  the  said  ship  or  vessel  to  depart  and  set  sail  upon  the  said  voyage  with 
the  said  cargo  as  in  the  declaration  alleged,  and  sent  the  same  to  sea  on  the  said 
voyage  in  the  state  and  condition  aforesaid ;  by  reason  of  which  premises  the  said 
ship  or  vessel  and  the  cargo  and  freight  became  and  were  lost  as  in  the  declaration 
alleged. 

Fifth  plea, — that  the  said  ship  or  vessel  with  the  said  cargo  on  board  thereof,  was 
not,  nor  was  the  said  cargo,  or  any  part  thereof,  lost  Ijy  the  perils,  dangers,  adven- 
tures, and  causes  in  the  declaration  in  that  behalf  mentioned,  or  any  or  either  of 
them,  as  in  the  declaration  was  alleged  ;  nor  was  the  said  cargo,  or  any  part  thereof, 
liy  reason  of  the  causes  in  the  declaration  in  that  behalf  mentioned,  oi-  any  of  them, 
prevented  from  arriving  at  Aden  ;  nor  was  the  freight  thereon,  or  any  part  thereof, 
by  reason  of  the  causes  in  the  declaration  [636]  in  that  behalf  mentioned,  or  any  of 
them,  lost  to  the  plaintiff  in  manner  and  form  as  in  the  declaration  alleged. 

The  plaintiff'  joined  issue  on  the  first  plea,  and  took  issue  on  each  of  the  others. 

The  cause  was  tried  before  Cockburn,  G.  J.,  at  the  sittings  in  London  after 
Michaelmas  Term  last.  The  facts  were  as  follows ; — The  plaintiff'  was  the  owner  of 
the  "Charles  Kerr,"  and  on  the  24th  of  January,  18-52,  insured  her  in  an  association 
called  the  Whitby  Insurance  Association,  of  which  the  defendant  was  a  member,  by 
the  policy  declared  upon,  and  which  policy  was  subject,  amongst  others,  to  the 
following  condition  or  icgulation, — 

"Kule  14.  That  the  committee,  unless  they  receive  ten  days'  notice  to  the  con- 
trary, shall  renew  each  policy  on  its  expiration,  except  in  cases  where  it  may  be 
deemed  expedient  not  to  renew  the  same,  when  the  committee  shall  cause  similar 
notice  to  be  given  to  the  parties  :  but,  in  either  case,  when  a  ship  may  be  at  sea  on 
the  5th  of  March,  1852,  the  committee  shall,  if  required  by  the  assured,  grant  a  policy 
from  that  date  until  the  arrival  at  her  port  of  destination." 

The  insurance  was  from  the  2-tth  of  January,  1852,  until  the  1st  of  March,  with 
a  proviso  for  its  renewal  from  time  to  time  for  a  year,  subject  to  the  rules  of  the 
association. 

The  "Charles  Kerr,'  on  the  25th  of  January,  1852,  sailed  from  Shields  with  a 
cargo  of  coals  for  Aden,  where  she  could  not  have  arrived  until  long  after  the  1st  of 
March.  Immcdiatel}'  after  her  departure  she  encountered  tempestuous  weather,  and 
ultimateh'  she  was  compelled,  on  the  8th  of  February,  to  put  into  Cuxhaven  for 
repair,  having  fifteen  or  sixteen  feet  of  water  in  her  hold.  It  became  necessary  to 
unload  the  coals ;  and,  when  unloaded,  they  were  found  to  be  so  impreg-[637]-nated 
with  deliquescent  salts  that  it  would  have  been  extremely  dangerous,  according  to 
the  evidence  of  scientific  witnesses,  to  carry  them  on  in  their  then  state  to  Aden, 
inasmuch  as  they  would  be  liable  to  spontaneous  ignition  :  and  it  was  proved,  that, 
owing  to  want  of  facilities  for  that  purpose  at  Cuxhaven,  it  would  have  cost  more 
than  thrice  their  value  (at  Aden)  to  free  them  from  the  salts  by  washing,  which  alone 
would  have  enabled  them  to  be  carried  with  safety.  Upon  learning  these  facts,  the 
owner  of  the  coals  abandoned  them  to  the  underwriters  as  a  total  loss,  and  the  vessel, 
being  repaired,  proceeded  upon  another  voyage. 

On  the  part  of  the  defendant,  it  was  objected, — first,  that  there  was  no  loss  of  the 
subject-matter  of  in:5urance,  inasmuch  as  the  policy  was  a  time  policy  from  the  24th 
of  January,  1852,  until  the  1st  of  March,  and,  as  the  ve.ssel  could  not  have  arrived  at 
Aden  before  the  latter  day,  no  freight  could  have  been  earned  during  the  currency 
of  the  policy  ;  and  Morhii  v.  Jams,  4  B.  &  C  394,  6  D.  &  R.  479,  was  relied  on, — 
secondly,  that,  although  Ijy  a  peril  insured  against  the  coals  were  in  such  a  condition 
that  it  would  cost  more  than  their  value  to  make  it  safe  to  carry  them  to  theii- 
destination,  yet,  inasmuch  as  it  was  not  physically  impossible  to  carry  them  on,  there 
was  no  total  loss  of  freight. 

Keserving  the  first  point  for  the  opinion  of  the  court,  the  Lord  Chief  Justice  left 
it  to  the  jury  to  say  whether  under  the  circumstances  there  was  not  a  total  loss ; 
telling  them,  that,  in  order  to  arri\e  at  a  deteiniinatiou  of  that  question,  they  might 
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take  into  their  cousideratioii  the  amount  which  woiiM  bi',  renniied  to  be  expended 
to  restore  the  coals  to  a  state  which  would  have  rendered  it  fit  and  safe  to  re-ship  tlu^ni. 

The  jury  having  returned  a  \erdict  for  the  plaiutili', 

Slice,  Serjt.,  in  Hilary  Term  last,  obtained  a  rule  nisi  [638]  to  enter  a  verdict  for 
the  defendant,  or  a  nonsuit,  "on  the  ground  that  the  policy  was  a  time  policy  for  a 
period  during  which  the  freight  could  not  be  earned,  and  that  the  loss  was  not  complete 
within  that  period  ; "  or  for  a  new  trial  "  on  the  ground  that  the  judge  presiding  at 
the  trial  misdirected  the  jury  in  telling  them  that  whether  or  not  theie  was  a  total 
loss  on  freight  might  depend  upon  the  question  of  the  expense  at  which  the  cargo 
might  be  restoreil  to  a  state  which  would  render  it  tit  and  safe  to  re-ship  it.' 

Byles,  iScrjt.,  J.  Brown,  and  M'Intyrc,  shewed  cause.  The  first  point  in  reality 
does  not  arise  here;  for,  the  policy  was  to  enure,  not  till  the  1st  of  March,  l.^.Ji',  only, 
but  up  to  that  day  and  so  on  fro'u  year  to  year  until  put  an  end  to  by  the  notice  con- 
templated by  the  Hth  rule.  The  loss  occurred  before  the  1st  of  March,  when  it 
l)ecame  impossible,  by  reason  of  the  sea-damage,  to  carry  on  the  coals  :  and  it  is  not 
the  less  a  total  loss  of  the  freight  at  that  time,  though  the  freight  could  not  have  been 
earned  within  the  time.  [Cresswell,  J.  When  you  insure  freight  you  are  insuring 
something  which  does  not  exist  and  cannot  at  the  time  exist.  Could  you  insure  the 
expected  profits  to  arise  from  the  sale  of  a  cargo  of  rice,  as  far  as  the  Cape,  on  a 
voyage  to  England]]  That  is  a  verj'  different  matter.  The  underwriter  who  insures 
freight  insures  that  the  owner  shall  be  in  a  condition  to  earn  freight.  [Cresswell,  J. 
When  is  the  loss  to  be  paid,  and  what  is  the  extent  of  the  underwritei-'s  liability  I] 
The  assured  would  be  entitled  to  be  paid  immediately,  and  the  amount  would  be  the 
present  value  of  the  freight  which  he  was  thereafter  to  receive.  The  policy,  it  is 
submitted,  covers  the  whole  time  :  and  there  is  nothing  inconsistent  or  incongruous 
in  saying  that  freight  may  be  lost  before  it  is  earned.  In  Phillips  on  Insurance, 
3rd.  edit.,  vol.  i.,  [639]  p.  684,  a  case  of  Coil  v.  Smith,  3  Johns.  (American)  Kep.  16,  is 
referi'ed  to.  That  was  an  action  on  a  policy  upon  horses  from  Liverpool  to  New  York, 
"against  all  risks,  including  the  risk  of  death  from  any  cause  whatever,  until  safely 
lauded."  One  of  the  horses  died  three  or  four  days  after  being  landed,  of  injuries 
received  in  a  gale  on  the  voyage.  Kent,  then  justice,  states  the  question  in  such  case 
to  be,  w-hat  was  the  condition  of  the  article  when  landed  I  "  One  of  the  horses,"  he  says, 
"received  a  death-wound  during  the  vo^'age.  The  damages  so  received  are  a  proper 
subject  of  retribution.  How  much  damage  ought  to  have  been  assessed  at  the  time 
he  was  landed?'  And  the  judgment  upon  this  ground,  which,  the  learned  author 
observes,  seems  plainly  to  be  the  true  one,  was  for  the  full  value  of  the  animal. 
[Williams,  J.,  refei-red  to  Mcirloni/  v.  Duiilope,  1  T.  K.  260.J  Mr.  Phillips  (ubi  supra), 
speaking  of  that  case,  says  that  Willes,  J.,  there  "stated  a  preceding  decision  by  the 
English  K.  B.,  where  a  ship  insured  for  a  certain  time  '  received  her  death-wound  ' 
from  a  peril  insured  against,  three  days  before  the  end  of  the  time,  but,  by  pumping, 
was  kept  afloat  till  three  days  after  it  had  ended,  in  w'hieh  the  verdict,  being  against 
the  claim  for  the  loss,  was  confirmed  by  the  court.  Mr.  Justice  Willes  compares  such 
a  case  to  one  of  a  policy  on  a  life,  where  the  party  insured  for  a  year  receives  a  mortal 
wound  during  that  time,  of  which  he  dies  after  the  end  of  the  year.  But  the  eases 
are  not  parallel ;  to  render  them  so,  the  insurance  on  the  life  should  be,  not  against 
death  merely,  as  a  life-policy  is,  but  against  wounds,  as  a  ship  is  against  the  perils  of 
the  sea.  The  comparison  is  accordingly  illusive."  In  2  Phillips  on  Insurance,  34.J. 
it  is  laid  down,  upon  the  authority  of  a  case  of  Jl'lii/!iei/  v.  T/w  New  York  Fhxiiicn 
Luiumna:  ('oiiijiaiii/,  18  Johns.  (American)  208,  that  "the  absolute  loss  of  the  cargo, 
as  of  the  ship,  is  a  total  loss  of  [640]  freight,  although  the  ship  may  be  in  a  condition 
to  continue  the  voyage. "  And  he  adds  :  "Though  the  cargo  is  not  wholly  destroyed, 
yet,  if  it  is  so  damaged  l)y  the  peiils  insured  against  that  it  cannot  be  carried  on 
without  endangering  the  health  or  lives  of  the  crew,  or  so  as  t-o  arrive  at  the  port  of 
destination  as  contiiuung  to  be  the  same  description  of  goods  as  at  the  beginning 
of  the  risk,  this  constitutes  a  total  loss  of  freight :  "  for  which  he  cites  Jfii;/;/  v.  T/iu 
Auijusla  Iiviwranw  Coiiipani/,  7  Howard's  ]l.  Sup.  Ct.  U.  S.  jj!)5.  "If,''  he  continues, 
"the  goods  are  sold  by  the  master  at  an  intcrmciliate  port,  with  the  consent  of  the 
shipper,  or  under  circumstances  rendering  the  .sale  binding  upon  him,  a.s  being  nnule 
in  pursuance  of  the  authority  with  which  the  masti^r  is  invested  by  IIk;  emergency, 
a  right  to  freight  ])ro  rata  accrues,  which  is  salvage  under  the  [wlicy  on  freight."  To 
this  the  learned  author  adds  the  following  note, — "  According  to  I'lierboi/iit  v.  C/iapman, 


568  MICHAEL   r.  GILLESPY  2  C.  B.  (N.  S  )  641. 

13  M.  &  W.  230,  the  entire  freight  is  forfeited  in  such  ease,  unless  the  shipper  consents 
to  the  sale  ;  meaning  direct,  and  not  merely  constructive  and  implied  consent.  But 
the  better  doctrine  seems  to  be  as  stated  in  the  text."  The  real  question  is, — has  the 
ship-owner  sustained  a  loss  of  freight  by  a  peril  insured  against?  By  a  peril  of  the 
sea,  the  cargo  is  damaged  to  such  an  extent  that  it  is  impossible, — not  physically 
impos.sible,  but  impossible  for  any  commercial  purpose,— to  carry  it  to  its  destination. 
Jervis,  C.  J.,  thus  lays  down  the  rule  as  to  goods,  in  Bosetto  v.  Guriicj/,  11  C.  B.  176, 
18G, — "  As  a  general  rule,  where  the  whole  or  any  part  of  a  cargo  is  practically  capable 
of  being  sent  in  a  marketable  state  to  its  port  of  destination,  the  master  cannot  sell,  nor 
can  the  assured  recover  as  for  a  total  loss,  ^^"hether  a  cargo  can  practically  be 
forwarded  to  its  port  of  destination,  involves  a  consideration  of  all  the  circum.stances 
of  each  particulai'  ease  ;  and  this  word  [641]  'practically,'  as  explained  by  my  Brother 
Maule  in  Moss  v.  Smith,  9  C.  B.  94,  comprehends  the  condition  upon  which  the 
dift'erence  between  a  total  and  partial  loss  depends.  'In  matters  of  business,'  says 
that  learned  judge,  'a  thing  is  commonly  treated  as  impossible  when  it  is  impracticable, 
and  as  impracticable  when  it  cannot  be  done  without  laying  out  more  money  than  the 
thing  is  worth.'  Thus,  if  goods  are  reduced  in  such  a  state,  liy  sea-damage,  as  to  be 
worth  nothing  if  sent  on,  the  master  may  sell  them,  and  the  owner  may  recover 
as  for  a  constructive  total  loss :  Pairy  v.  Aherdein,  9  B.  &  C.  411,  4  M.  &  R.  343.  So, 
if,  from  sea-damage,  the  goods  cease  to  retain  their  original  character,  for  instance, 
from  the  progress  of  putrefaction,  the  master  is  justified  in  selling,  and  the  assured 
may  recover  a  total  loss  :  Houx  v.  Siihwhr,  3  N.  C.  266,  4  Scott,  1."  Thei'e  is  no 
reason  why  the  same  principle  should  not  apply  to  freight.  Could  the  coals  here 
have  been  sent  fonvard  in  their  damaged  state  to  their  destination  ?  If  not,  there  is 
a  total  loss  of  freight.  Upon  these  authorities,  therefore, — to  which  may  Ije  added 
Ghrm  v.  The  lioi/al  Exchange  Assurance  Companij,  6  Taunt.  68,  1  Marsh.  447,  and 
Kni(jhl  V.  Faith,  15  Q.  B.  649, — it  is  submitted  that  the  direction  of  the  Lord  Chief 
Justice  to  the  jury  was  quite  correct,  and  that  there  is  no  pretence  for  disturbing 
the  verdict. 

Shee,  Serjt.,  Hugh  Hill,  Q.  C,  and  J.  Addison,  in  support  of  the  rule.  The  facts 
are  short  and  simple.  The  ship,  though  damaged,  was  reasonably  repairable  and 
was  finally  repaired,  and  proceeded  upon  another  voyage.  The  chai'terer  and  owner 
of  the  cargo,  who  had  paid  8001.  of  the  12001.  freight  "stipulated  for  by  the  charter- 
party,  finding  that  he  couLl  not  profitably  pursue  the  adventure,  abandoned  it, 
and  sold  the  coals,  receiving  liack  the  8001.  which  he  had  paid.  The  [642] 
owner  of  the  ship  purchased  the  coal,  and  afterwards  re-sold  it  at  a  price  nearly 
equal  to  its  original  cost.  It  appeared  that  the  coal  was  only  damaged  to  the 
extent  of  justifying  an  apprehension  of  its  ignition  in  the  course  of  a  long  voyage. 
It  is  submitted  that  the  Lord  Chief  Justice  misdirected  the  jury  in  telling  them 
that  there  was  a  total  loss  of  freight,  if  the  goods  were  so  damaged  by  perils  of  the 
sea  that  they  could  not  be  made  fit  for  re-shipment  e.xcept  at  an  expense  which  no 
prudent  owner  would  incur, — meaning,  of  course,  owner  of  the  coals.  [Williams,  J. 
I  am  not  sure  of  that :  he  may  have  meant  owner  of  the  ship.]  It  was  submitted  on 
the  part  of  the  defendant,  that  the  question  of  expense  did  not  properly  form  an 
ingredient  in  the  consideration  of  whether  or  not  there  had  been  a  total  loss  of  freight. 
And  this  argument  was  founded  upon  the  case  of  Morlnj  v.  Jones,  4  B.  &  C.  394, 
6  D.  &  K.  479,  which  is  nearly  identical  with  the  present  case.  That  was  an  action 
on  a  policy  on  freight.  It  appeai'ed  that  the  ship  in  the  course  of  her  voyage,  having 
been  injured  by  a  peril  of  the  sea,  was  ol)liged  to  put  into  a  port  and  land  the  whole 
of  hei-  cargo.  Pai't  of  the  cargo  had  been  so  wetted  liy  sea-water  that  it  could  not  be 
re-shipped  without  danger  of  ignition,  unless  it  went  through  a  piocess  which  would 
have  detained  the  vessel  six  weeks,  and  have  been  attended  with  an  expense  equal  to 
the  freight.  Under  these  circumstances,  the  master  sold  these  goods,  and,  finding  he 
could  not  obtain  others,  he  sailed  on  his  voyage,  and  arrived  at  his  port  of  destination 
with  the  rest  of  his  cargo.  The  master's  proceedings  were  such  as  a  prudent  man 
uninsured  would  have  adopted.  The  underwriters  were  held  not  to  be  liable  for  the  loss 
of  the  freight.  In  giving  judgment,  Abbott,  C.  J.,  after  stating  the  facts,  says  :  "The 
question  was,  whether,  under  these  circumstances,  the  underwriter  was  answerable  pro 
[643]  tanto  for  the  freight  of  the  goods  thus  re-landed  and  left  liehind  :  and  there 
appears  to  be  no  case  or  decision  exactly  in  point,  and  yet  such  an  occurrence  must 
probably  ha\e  happened  many  times,  autl  upon  the  whole  we  are  of  opinion  that  the 
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underwriter  was  not  liable  for  the  freight  of  these  goods.  It  may  be  ver}'  true  that 
the  most  prudent  thing  for  the  master  of  the  ship  might  be,  to  leave  the  goods  behind, 
and  sail  without  them  ;  but  it  does  not  therefore  follow  that  the  underwriter  is  to 
make  good  the  freight  thereby  lost.  If  it  should  be  held,  in  a  case  of  this  kind,  that 
the  underwriter  would  be  liable  to  make  it  good,  it  would  open  a  temptation  to  the 
master  of  a  ship  to  sail  away  under  circumstances  like  these,  instead  of  stopping  until 
the  goods  could  be  re-shipped  ;  which  would  be  very  mischievous.  We  think  incon- 
venience would  result  by  laying  down  a  rule  which  should  make  the  underwriter 
answerable  in  a  case  of  this  kind.  It  is  very  proper  that  the  master  should  exercise 
a  discretion  whether  it  be  more  fit  to  leave  the  goods  behind,  and  give  up  the  value 
of  the  freight,  than  to  bring  them  home.  But  it  by  no  means  follows  as  a  consequence, 
that,  if  he  does  in  the  sound  exercise  of  his  discretion  leave  part  of  the  goods  behind, 
and  his  owner  thereby  loses  freight  pro  tanto,  that  he  can  throw  that  loss  on  the 
underwriter."  Murdoch  v.  I'otts,  Park,  Ins.  8th  edit.  634,  Mai'sh.  Ins.  2nd  edit.  326, 
is  very  like  this  case.  It  was  an  action  upon  a  policy  of  assurance  on  freight  of  the 
ship  "  Bethiah,"  at  and  from  Bordeaux  to  Virginia,  warranted  American  ship  and 
property  :  the  declaration  alleged  that  the  ship  was  an  American  ship  and  the  property 
of  American  subjects.  The  plaintiH"  proved  the  ship  to  be  American,  and  it  was  to 
have  been  contended  upon  the  pait  of  the  defendant,  that  the  warranty  extended  to 
the  goods  on  boai'd  as  well  as  to  the  shij)  :  but,  upon  the  evidence,  it  appeared  that 
the  goods,  [644]  whether  American  or  not,  were  to  be  cariied  in  the  ship  from 
Boi'deaux  to  St.  Domingo,  and  that  she  was  only  to  call  at  Norfolk  in  Virginia  for 
ordei's  ;  this  rendered  it  unnecessary  to  discuss  or  decide  the  question  upon  the  con- 
struction of  the  warranty.  Lord  Kenyon  being  of  opinion  that  the  underwriters  upon 
this  policy  had  a  I'ight  to  expect  that  the  goods  upon  which  the  freight  was  payable 
were  consigned  to  Virginia,  and  that,  if  the  freight  was  payable  for  the  carriage  of 
them  from  Bordeaux  to  >St.  Domingo,  the  underwriters  were  not  liable  for  the  loss, 
though  the  ship  was  to  call  at  Norfolk  for  orders,  the  freight  payable  being  in  such 
case  ditt'eient  from  the  freight  insured  :  the  plaintifl'was  nonsuited,  and  no  application 
was  made  to  set  aside  the  nonsuit.  It  is  clear,  upon  tlic  authorities,  that,  if  the  ship 
in  consequence  of  sea-damage  is  prevented  from  pursuing  the  voj'age,  there  is  a  total 
loss  of  the  ship.  It  cannot  be  denied,  also,  that,  if  the  goods  ai-e  so  damaged  by 
means  of  a  peril  insured  against  that  they  cease  to  retain  their'  original  charai^ter,  that 
would  constitute  a  total  loss  of  freight.  [Williams,  ■].  Do  you  dispute  the  pi'oposi- 
tion,  that,  supposing  the  goods  to  be  reduced  by  sea-damage  to  such  a  state  that  it  is 
impossible  to  carry  them  to  their  destination  without  danger  to  the  ship  or  to  the 
lives  of  the  crew, — and  therefore  practically  impo.ssible  to  carry  them  at  all, — that 
would  amount  to  a  total  loss  of  freight?]  It  is  submitted  that  there  is  no  authority 
for  that  proposition.  [Cockburn,  C.  J.  Is  it  not  clear  upon  principle,  independent  of 
authority?]  At  all  events,  that  point  does  not  arise  here.  At  the  utmost,  here  is 
only  a  loss  of  the  voyage:  linrklchank  v.  Sinirue,  1  M.  &  Rob.  102.  The  coals  still 
remained  coals,  except  for  the  purposes  of  the  particular  voyage.  [Williams,  J.  My 
impression  is,  that,  if  it  was  im[)racticable  to  restore  the  coals  so  as  to  enable  them  to 
be  carried  forward  to  their  dcsti  [645]-nation,  the  freight  is  totally  lost,  althougii 
there  has  not  been  a  total  loss  of  ship  or  goods.]  There  can  l)e  no  total  loss,  if  any 
part  of  the  freight  has  been  received  :  and,  here,  in  substance,  freight  pro  rata  itineris 
was  earned.  [Cockburn,  C.  J.  This  point  was  not  made  at  the  trial.]  It  was  not, 
unless  it  is  involved  in  the  ([uestion  of  total  loss  of  fi'cight.  The  point  reserved  was, 
that  this  was  a  time  policy  from  the  24th  of  January  to  the  1st  of  March, — subject  to 
the  right  to  renew,  uide.ss  notice  was  given  under  the  14th  rule;  and  that,  no  such 
notice  having  been  given,  the  loss  was  not  complete  within  the  time  mentioned. 
[Cockburn,  C.  .1.  Unless  notice  was  given,  the  policy  would  be  a  continuing  policy.) 
J'ai/lm-  V.  Il'iltiiii,  j.j  Ivist,  324,  at  first  sight,  .seems  adverse  to  the  defendant.  It  was 
there  held,  that  fieight  may  be  insured  for  i)art  of  a  voyage.  The  vessel  .sailed  with 
a  cargo  from  St  F'be's  for  Gottcnburgh,  with  intent  to  [jroceed  from  St.  Ube's  to 
rortsmouth,  to  take  uj)  convoy  on  her  way  to  Cottcnburgh  ;  the  underwriters  ha^■ing 
no  notice  that  the  ultimate  destination  of  the  shi])  and  cargo  uas  (Jottenbiiigh. 
But  there  there  was  an  express  contract.  The  owner  may  have  thought  fit  to  insure 
for  the  more  dangerous  part  of  the  voyage.  [Cockbin-n,  i\  .1.  Why  may  not  a  man 
instn-e  for  a  portion  of  the  duration  in  point  of  time  a.s  well  a.s  of  distance?]  The 
effect  is,  that  he  is  insui-ing  for  a  voyage  not  designated,   for  a   very  iniwlefiuato 


570  MICHAEL    ?'.  GILLESPY  2  C.  B.  (N.  S.)646. 

premium.  [Cockbui-n,  C.  J.  Would  not  that  remark  be  equally  applicable  to  the 
facts  in  Taylor  v.  JVilson  ?  ("resswell,  J.  It  seems  to  me  rather  to  resolve  itself  into 
a  question  whether  or  not  the  pai'ty  had  an  insurable  interest.  If  he  had,  1  do  not 
see  why  he  may  not  insure  it  for  a  month  or  for  any  other  time.  The  case  of  Taylor 
V.  irUsan  only  fortifies  the  opinion  we  all  I  believe  entertained  before.]  The  rule  is 
thus  stated  iu  Arnould  on  Insurance,  vol.  i.,  p.  230, — "  A  [646]  vested  interest  in 
possession  is  not  necessary  to  give  the  right  of  insuring.  An  expectancy,  coupled 
with  a  present  existing  title  to  that  out  of  which  the  expectancy  arises,  is  an  insurable 
interest.  Inchoate  rights  founded  on  titles  subsisting  at  the  time  of  loss  are  insurable 
interests  :  thus,  freight  payable  either  on  the  arrival  of  the  goods,  or  under  a  charter- 
party,  is  insurable  by  the  ship-owner,  provided  his  title  to  the  freight  has  accrued  at 
the  time  of  lo.s.s,  so  that  nothing  but  the  intervention  of  the  loss  can  prevent  him  from 
earning  it."  Murdoch  v.  Potts  is  observed  upon  by  Lord  Ellenborough  in  Taylor  v. 
IVilson ;  but  it  is  cited  without  disapprobation  in  ILdl,  App.,  Brown,  Besp.,  2  Dow, 
P.  C  367. 

Ckesswell,  J.  The  Lord  Chief  Justice  wishes  me  to  express  my  opinion  first, 
inasmuch  as  one  ground  of  the  motion  was  that  he  was  supposed  to  have  misdirected 
the  jury.  I  entirely  agree  with  him  that  the  expense  of  putting  the  coals  in  a  state 
to  enable  them  to  be  carried  safely  to  their  destination  was  a  very  tit  subject  of  inquiry. 
It  would  be  just  as  reasonable  to  call  upon  the  ship-owner  to  incur  great  expense  in 
the  repair  of  the  ship  when  she  has  sustained  damage  to  such  an  extent,  that,  when 
repaired,  she  would  be  worth  less  than  the  sum  laid  out  upon  her,  as  to  call  upon  him 
to  incur  an  expense,  in  order  to  carry  the  cargo  to  its  destination,  which  would  greatly 
exceed  its  value  (?)  when  it  got  there.  I  therefore  think  there  is  no  ground  for  a  new 
trial  in  this  case  upon  the  score  of  misdirection.  AVith  regard  to  the  other  question, 
as  to  the  ett'ect  of  the  policy,  it  is  to  be  observed  that  it  is  one  of  a  somewhat  novel 
character.  The  rules  of  club-policies  ha^e  not  usually  been  applied  to  policies  on 
freight.  It  seems,  however,  that  these  time  policies  are  greatly  on  the  increase. 
With  regard  to  the  parti-[647]-cular  question  now  before  the  court,  it  seems  to  me  to 
be  free  from  any  serious  doubt.  It  cannot  be  denied,  that,  where  a  contract  for 
freight  is  made,  and  the  goods  are  prepared  and  actually  on  board,  the  ship-owner 
who  has  contracted  to  carry  them  has  an  inchoate  right  to  the  money  agreed  to  be 
paid,  and  that  gives  him  an  insurable  interest.  That  being  so,  I  do  not  see  why  he 
may  not  insure  such  freight  for  a  week  or  a  month,  or  for  distance,  or  for  a  voyage. 
For  instance,  where  the  voyage  is  from  the  port  of  London  to  the  West  Indies,  why 
may  he  not  insure  as  far  as  Portsmouth  !  There  is  nothing  unreasonable  in  such  a 
contract.  In  Murdock  v.  Potts,  Lord  Kenyon  seems  to  ha\-e  proceeded  upon  the  ground 
that  there  was  no  such  freight  as  that  from  Bordeaux  to  Virginia,  which  was  the 
subject  of  insurance  in  that  case.  Here,  the  owner  having  contracted  for  freight,  that 
freight  was  at  risk.  The  insurer  says,  "  I  will  insure  your  interest  in  the  freight  from 
a  given  day  to  a  given  day."  By  one  of  the  perils  insured  against,  the  freight  is  lost 
before  the  day  mentioned  for  the  termination  of  the  risk.  It  seems  to  me  to  fall 
within  the  ordinaiy  case  of  a  loss  by  a  peril  insured  against.  I  see  no  ground  for 
disturbing  the  verdict. 

Williams,  J.  I  entirely  agree  with  my  Brother  Cresswell  upon  the  last  point : 
I  will,  therefore,  confine  myself,  in  the  few  remarks  I  have  to  make,  to  the  imputation 
of  misdirection,  which  is,  in  accordance  with  the  objection  urged  on  the  part  of  the 
defendant  at  the  trial,  founded  upon  an  exaggerated  notion  of  the  doctrine  of  Morby 
v.  Jones,  4  B.  &  C.  394,  6  D.  &  \i.  479,  that,  to  entitle  him  to  freight,  the  ship-owner 
must  have  actually  carried  the  goods  to  their  destination.  I  think  that  doctrine  is  not 
fairly  deducible  from  the  decision  in  Morby  v.  Jones.  If  it  were,  I  for  one  should  not 
be  clisposed  to  agree  with  it,  inasmuch  as  it  in  [648]  volves,  as  it  seems  to  me,  a 
striking  absurdity.  It  is  easy  to  suggest  cases  where  it  would  be  ridiculous  to  expect 
the  owner  to  pursue  the  adventure, — it  might  be  that  the  expense  of  putting  the 
goods  into  a  fit  condition  to  proceed,  would  many  times  exceed  their  presumed  value 
when  arrived  at  their  destination. 

WiLLES,  J.  I  am  of  the  same  opinion.  As  to  the  first  question,  it  appears  to  me 
that  the  policy  is  a  contract  with  the  ship-owner  to  warrant  him  against  loss  bj'  reason 
of  damage  arising  from  any  of  the  perils  insured  against,  within  the  period  mentioned 
therein.  These  policies  ai'c  made  renewable  from  year  to  year,  on  accoiuit  of  the 
stamp-duties.     It  appears  to  me  that  there  was  a  sutticient  probability  that  the  insured 
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would  contiiiuo  a  member  of  the  club  down  to  the  time  thut  the  freight  which  was  the 
subject  of  insurance  would  have  been  earned,  and  that  matters  would  remain  as  they 
were.  It  clearly  niu.st  have  been  intended  that  the  insuiance  should  cover  the  freight 
during  the  voyage,  unless  the  contiatt  were  put  an  end  to  by  the  notice  provided  by 
the  14th  rule.  I  therefore  think,  upon  either  of  the  grounds  urged  by  my  Brother 
Byles,  that  this  policy  does  extend  to  cover  the  freight  in  (juestion  although  it  might 
not  have  been  actually  eai'ned  until  after  the  expiration  of  the  term  spcciHcally 
mentioned  therein.  Upon  the  first  point,  therefore,  I  aiu  of  opinion  that  there  is  no 
reason  for  holding  that  the  defendant  is  entitled  to  have  his  rule  made  absolute.  As 
to  the  second  point  upon  which  the  rule  was  moved,  the  argument  for  the  defendant 
in  truth  amounts  to  what  Mr.  Addison  contended  for,  viz.  that  no  loss  of  the  cargo 
can  be  considered  a  loss  of  freight  within  the  terms  of  this  policy.  That  clearly  could 
not  have  been  the  intention  of  the  policy.  If  the  goods  the  carnage  of  which  is  to 
entitle  the  ship-owner  to  freight  are  lost,  [649]  the  freight  is  as  much  lost  as  if  the 
ship  herself  were  lost.  The  question  simply  ciimes  to  this, — whether  a  person  who 
can  onl}'  earn  1001.  fi'eight  by  expending  10001.  in  restoring  goods  damaged  by  a  peril 
of  the  sea  to  a  condition  to  enable  them  to  be  carried  forward  to  their  destination, 
can  be  said  not  to  have  sustained  a  lo.ss  of  the  freight  by  a  peril  of  the  sea.  The 
proposition  need.s  only  to  bo  stated,  to  suggest  the  only  answer  that  could  be  given 
to  it.  Upon  the  point  reserved,  therefore,  1  think  the  defendant  has  failed  to  shew 
that  the  verdict  was  wrong;  and  I  think  there  was  no  misdirection. 

CoCKUURN,  C.  J.  I  am  of  the  same  opinion.  As  to  the  first  point,  I  am  disposed 
to  think  that  this  is  a  continuing  policy,  by  reason  of  the  provision  contained  in  the 
14th  regulation,  that  it  should  be  renewed  for  another  year  unless  notice  be  given  on 
either  side  to  put  an  end  to  the  contract.  But,  independently  of  that,  I  do  not  see 
why  freight  should  not  be  insured  by  a  time  policy,  even  though  the  freight  should 
not  be  actually  earned  within  the  time  mentioned  in  the  policy.  The  case  of  Taylor  v, 
inisoii,  1.5  p]ast,  324,  where  it  was  held  that  freight  might  be  insured  from  St.  Ube's 
to  Portsmoutli,  upon  a  ship  which  sailed  with  a  cargo  from  St.  Ube's  for  Gottenburg, 
with  intent  first  to  proceed  to  Portsmouth,  seems  to  me  to  be  applicable  here.  I  see 
no  reason  why,  if  the  earlier  part  of  the  voyage  is  peculiarly  perilous,  the  owner  may 
not  cover  his  freight, — his  expected  profit, — by  an  insurance  applicable  to  that  part 
only.  And  there  is  no  hardship  on  the  underwriter :  he  receives  his  premium  on  the 
whole  amount  of  the  freight,  which  cannot  Iw  earned  till  the  completion  of  the  voyage. 
As  to  the  second  point,  I  have  heard  nothing  in  the  argument, — able  as  it  has  been, — 
to  satisfy  me  that  the  proposition  [650]  contended  for,  viz.  that  the  question  whether 
there  is  a  total  loss  on  freight  where  the  goods  arc  so  damaged  by  a  peril  of  the  sea 
as  to  be  incapable,  except  at  a  cost  which  no  piudent  owner  would  incur,  of  being 
carried  to  their  destination,  is  not  an  essential  ingredient  in  the  consideration  of  this 
case,  is  tenable.  It  is  now  well  settled,  with  regard  to  a  policy  on  ship  or  on  cargo, 
that,  where  either  has  sustained  damage  by  a  peril  insured  again.st,  but  is  capable  of 
being  restored  .so  that  the  ship  may  proceed  and  the  cargo  be  carried  to  its  destination, 
the  question  whether  there  has  l)ecn  a  total  loss  or  not  depends  upon  whether  tiiat 
result  may  be  obtained  by  the  expenditure  of  a  simi  such  as  a  prudent  owner  uninsured 
would  reasonably  lie  expected  to  incur.  I  see  no  reason  why  the  same  [)rin(o'ple  should 
not  apply  to  an  insurance  on  freight.  The  ship-owner  insures  his  freigiit  with  a  view 
to  protect  himself  against  a  loss  of  that  freight  l)y  the  lo.ss  of  the  goods  by  the  carriage 
of  which  it  is  to  be  earned.  If,  in  order  to  enable  him  to  carry  the  goods  to  their 
destination,  the  ship-owner  is  bound  to  expend  upon  them  an  amount  which  would  eat 
up  the  whole  freight  to  be  earned  by  the  voyage,  it  is  clear  that  he  would  be  incurring 
that  ex[)ense,  not  for  his  own  l)eu(!fit,  Iiut  for  that  of  the  underwriters,  'i'lie  efi'eet 
would  be,  that,  to  obtain  innnunity  to  the  underwriter,  the  owner  would  l)e  doubling 
his  own  I'isk.  It  seems  to  me,  thei'cfore,  that  the  princi])le  wliicli  is  admitted  to  be 
applicable  in  the  case  of  a  ])olicy  on  a  ship  or  on  goods,  is  ei|U;illy  ap])licalil(!  to  a  jjolicy 
on  freight.  It  wa.s  clearly  proved  hei'C  that  the  coals  could  not  be  re-shi])ped  and 
carried  to  their  dcstin.-ition  in  thcii'  tii(Mi  state  :  but  that  they  might  hav(;  l)een  restored, 
though  at  an  expense  far  exceeding  their  value,  by  reason  of  tiie  ditliculty  nf  obtaining 
a  sutlicicnt  quantity  of  water  to  free  them  from  the  salt  with  which  they  had  Ijccomo 
imprcg  [651]-nated.  My  Brothei-  Shee  insisted  that  the  soh^  (piestion  for  the  jury  to 
consider  w;i.s,  whether  or  not  it  was  ])hysically  practicable  to  jiut  them  in  a  stjitc  t<) 
be  carried  forward.     But  I  thought  the  real  (juestion  was,  not  whether  it  was  physi- 
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cally  practicable,  but  whether  it  was  commercially  practicable,  and  therefore  I  also  put 
to  them  the  question  of  expense. 
Rule  discharged. 

Smith  v.  The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of  Harwich. 

June  2nd,  1857. 

[S.  C.  26  L.  J.  C.  P.  257.] 

An  agreement  was  entered  into  between  the  corporation  of  Harwich  and  S.,  a 
contractor  for  works,  whereby  the  corporation  agreed  to  let  to  S.  the  making, 
constructing,  and  completing  certain  works  which  they  were  impowei'ed  by  an  act 
of  parliament  to  make,  according  to  a  specification  and  plans  annexed,  at  or  for  the 
sum  of  1 2,3051.,  and  "  on  the  conditions  and  in  manner  thereinaftei-  mentioned  : " 
and  S.  agreed  to  take  the  said  works  and  complete  the  same  in  maimer  set  foith  in 
the  specification,  and  for  the  sums  and  subject  to  the  piovisions  thereinafter  men- 
tioned. The  agreement  then  went  on  to  provide  that  S.  should  construct  certain 
of  the  works,  described  in  the  specification  as  the  "  first  portion  "  thereof,  for  73181., 
to  be  paid  as  in  the  specification  mentioned  ;  and  that  he  should  also  construct  the 
"second  portion,''  as  described,  for  49871.,  subject  to  the  following  piovisions,  that 
is  to  say, — "  that  the  assent  of  the  commissioners  of  woods  and  forests  shall  be 
given  to  the  said  mayor,  &c.,  to  carry  out  the  said  last-mentioned  works,  so  far  as 
the  same  aflect  the  land  or  soil,  kc.  of  the  crown, — and  that  the  said  mayor,  &c., 
are  not  prevented  from  carrying  out  the  said  last-mentioned  works  b3^  the  Eastern 
Union  Railway  Company,  iSic, — and,  further,  that  the  approbation  of  the  lords 
commissioners  of  the  treasury  is  given  to  the  said  mayor,  &c.,  to  borrow  on  bond 
or  on  moi'tgage  of  the  i-ates  and  property  of  the  borough,  &c.,  such  sum  or  sums 
of  money  as  may  enable  the  said  mayor,  &c.,  to  pay  for  the  same." — In  an  action 
by  S.  against  the  corporation  upon  this  agreement,  the  declaration  assigned  for 
breach  that  the  defendants  had  omitted  within  a  reasonal^le  time  to  procure  and 
obtain  the  assent  of  the  commissioners  of  woods  and  forests,  and  the  approbation 
of  the  lords  commissioners  of  the  treasury,  as  in  the  agreement  mentioned,  or  to 
permit  the  plaintiti'  to  commence  the  second  portion  of  the  said  woiks  : — Held,  that 
there  was  nothing  in  the  language  of  the  agreement  to  warrant  the  court  in  implying 
a  covenant  on  the  part  of  the  corporation  to  obtain  the  assent  and  approbation 
therein  mentioned. 

The  declaration  stated,  that,  on  the  15th  of  April,  1852,  a  certain  memorandum 
of  agreement  under  seal  [652]  was  made  and  entered  into  by  and  between  the  defen- 
dants of  the  one  part,  and  the  plaintiff  of  the  other  part,  and  sealed  with  the  corporate 
seal  of  the  defendants,  which  was  and  is  in  the  words  and  figures  following, — "  Memo- 
randum of  agreement  made  and  entered  into  this  15th  day  of  April,  1852,  between 
the  Mayor,  Aldermen,  and  Burgesses  of  the  borough  of  Harwich,  in  the  county  of 
Essex,  of  the  one  part,  and  Edmund  Smith,  of  Woolwich,  in  the  county  of  Kent, 
contractor  for  works,  of  the  other  part, — Whereby  the  said  mayor,  aldermen,  and 
burgesses  agree  to  let  to  the  said  Edmund  Smith  the  making,  constructing,  and  com- 
pleting of  the  several  works  impovvered  to  be  made  under  and  by  virtue  of  the  act  of 
parliament  made  and  passed  in  the  last  session,  and  intituled  '  The  Harwich  Improve- 
ment Quays  and  Pier  Act,  1851  '  (14  &  15  V'ict.  c.  xlii.),  and  which  works  ai'e  fully 
set  forth  and  described  or  laid  down  in  the  specification  as  altered  in  ink  and  plans 
hereunto  ainiexed,  at  or  for  the  price  or  sum  of  12,3051.,  and  on  the  conditions  and 
in  manner  hereinafter  mentioned  :  And  the  said  Edmund  Smith  hereby  agrees  and 
contracts  with  the  said  mayor,  aldermen,  and  burgesses  to  take  the  said  work  and  to 
consti'uct,  make,  and  complete  the  same  in  manner  set  forth  in  the  said  specification, 
and  for  the  several  sums,  and  subject  to  the  provisions  hereinafter  mentioned  and 
contained,  tliat  is  to  say.  That  he  the  said  Edmund  Smith,  his  executors  and  adminis- 
trators, shall  and  will  well,  truly,  and  faithfully  consti'uct,  make,  and  execute  the  pier 
and  the  cant  thereof,  part  of  the  wharfing,  and  filling  in  at  the  back  thereof,  and  also 
the  dredging  and  other  works  mentioned  and  described  in  the  said  specification  as  the 
first  portion  of  the  .said  works,  and  as  laid  down  on  the  said  plans,  and  comprised 
within  the  letters,  luimbens,  and  colours  mentioned  in  the  same  specification,  with 
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I'efeieiicc  to  the  said  plans,  at  and  for  the  price  or  sum  [653]  of  73181.,  to  be  paid  iji 
manner  set  forth  in  the  said  specification  :  and  that  he  and  they  shall  and  will  also 
well,  truly,  and  faithfully  construct,  make,  and  execute  the  second  portion  of  the  said 
works  as  set  forth  and  described  in  the  said  specification,  and  laid  down  on  the  said 
plans,  at  and  for  the  price  or  sum  of  49871.,  subject  to  the  following  provisions,  that 
is  to  say,  that  the  assent  of  the  commissioners  of  Her  Majesty's  woods,  forests,  laud 
revenues,  works,  and    buildings  shall    be  given   to  the   said    mayor,  aldermen,  and 
burgesses  to  carry  out  the  said  last-mentioned  works,  so  far  as  the  same  all'ect  the 
land  or  soil,  or  any  i-ights  in  respect  thereof,  belonging  to  Her  Majesty  in  right  of 
Her  crown  ;  and  that  the  said  mayor,  aldermen,  and  burgesses  are  not  prevented  from 
carrying  out  the  same  last-mentioned  works  by  the  liastern  Union  Railway  Company, 
or  any  other  company,  or  by  any  person  or  peisons  under  or  by  virtue  of  the  power 
given  to  the  said  railway  company  for  making  part  of  the  said  last-mentioned  works ; 
and  further  that  the  approbation  of  the  lords  commissioners  of  Her  Majesty's  treasury 
is  given  to  the  said  mayor,  aldermen,  and  burgesses  to  borrow  on  bond  or  on  mortgage 
of  the  rates  and  property  of  the  borough,  and  of  the  rates  and  tolls  to  be  levied  and 
property  to  be  created  by  virtue  of  the  said  act,  such  sum  or  sums  of  money  as  may 
enal)le  the  said  mayoi',  aldermen,  and  burgesses  to  paj*  for  the  same ;  and  which  said 
sum  of  49S71.  is  also  to  be  paid  in  manner  set  forth  in  the  said  specification  :  And  he 
the  said  Edmund  Smith  doth,  for  himself  his  e.xecutors,  and  administrators,  further 
agree,  that,  immediatel}'  on  the  execution  of  these  presents,  and  from  time  to  time 
until  the  completion  of  the  said  contract  or  contracts,  he  and  they  shall  and  will  obey, 
carry  out,  and  perform  all  anrl  every  the  provisions  and  stipulations  provided  in  the 
said  specification  to  be  obeyed,  cai'ried  out,  and  performed  :  And  [654]  the  said  mayoi-, 
aldermen,  and  burgesses  hereby  promise  and  agree  that  they  and  their  successors  in 
the  said  corporation  shall  and  will  well  and  ti-uly  pay  or  cause  to  be  paid  to  the  said 
Edmund  Smith,  his  executors  or  administrators,  all  and  every  sum  and  sums  of  money 
which  may  hereafter  become  due  and  payable  to  him  by  virtue  of  these  presents,  and 
in  manner  set  forth  in  the  said  specification,  and  on  their  parts  shall  and  will  duly 
carry  out  ;ind  perform  all  and  every  the  provisions  and  stipulations  provided  in  the 
said  specification  to  be  obeyed,  carried  out,  and  performed  :  And  it  is  hereby  mutually 
agreed,  that,  oti  the  recpiest  of  either  party  hereto,  a  further  and  more  formal  contract 
and  agreement  for  the  due  and  faithful  carrying  out  and  performance  of  the  several 
matters  and  things  hereinbefore  mentioned  and  contained,  or  herein  referred  to,  shall 
be  prepared  and   executed   on   their  respective  parts  aTid  as  provided  by  the  said 
specification  :  Given  under  the  common  seal  of  the  liorough  of  Harwich  at  a  meeting 
of  the  council  of  the  said  borough  duly  convened,  and  held  on  the  26th  of  April, 
1852."     Averment,  that,  by  the  said  specification  in  the  said  memorandum  of  agree- 
ment mentioned  and  referred  to,  the  defendants,  amongst  other  things,  engaged  and 
promised  that  they  would  make  payments  of  801.  per  cent,  within  fourteen  days  from 
the  period  that  their  engineer  should  have  ceitificd  to  them  that  the  plaiutifi'  had 
completed  work  and  delivered  materials  to  the  extent  of  lOOOl,  and,  after  that,  to 
make  ])aymcnts  in  the  same  pi'oportion  within  fourteen  days  after  the  delivery  by  the 
said  (Migineer  of  each  monthly  certificate  ;  that  the  balance  due  on  the  contract  at  the 
completion  of  the  works  should  bo  paid  for,  half  at  the  expiration  of  six  months, 
and  the  remainder  at   the  cxpii'ation  of   twelve  mouths  from  the  date  of    the  said 
engineei's  certificate;    but  such   balance  to   carry   interest  at    the    rate   of    41.   per 
[655]  centum  per  annum  :  Breach,  that,  although  the  plaiutifi'  did  well  and  truly  con- 
struct, make,  and  execute  the  said  jjier,  and  the  cant  thereof,  part  of  the  wharling,  and 
filling  in  at  the  back  thereof,  and  also  the  dredging,  and  all  other  works  mentioned  and 
described  in  the  said  sjiecifieation  as  the  first  portion  of  the  said  works,  and  as  laid 
down   on  the  said   plans  by  the  said  memoiandum  of  agreement  referred  to ;  and 
although  befori!  the  conmicncoment  of  the  suit  all  things  were  done  and  ha|)pencd  to 
entitle  the  |)laintifi'  to  be  paid  by  the  defendants  the  said  sum  of  7.'!18l.  ;  yet  the 
defendants  had  not  paid  the  same,  or  any  part  thereof :  And  the  iilaintill'  further  said 
that  ho  had   at  all  times  been  ready  and   willing  to  commence  the  construction  and 
execution  of  the  said  second  portion  of  the  .said  works,  and  long  since,  and  before  the 
defendants  sufl'ered  and  ])ei'initteil   the  i)laintiir  to  commence  the  same,  all  things  had 
been  done  and   happened  to  entitle  the   plaiutifi'  to  have  done  and  performed  liy  the 
defendants  all  things  which  were  according  to  the  said  memorandum  of  agreement  by 
the  defendants  to  be  done  before  the  said  second  portion  of  the  said  works  could  l)e 
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commenced  ;  and  although  the  defendants  conld  and  might  within  a  reasonable  time 
after  the  making  of  the  said  memorandum  of  agreement  have  procured  and  obtained 
the  assent  of  the  said  commissioners  of  Her  Majesty's  woods,  forests,  &c.,  and  also  the 
approbation  of  the  said  lords  commissioners  of  Her  Majesty's  treasury,  as  in  the  said 
memorandum  of  agreement  was  mentioned  and  provided  for;  and  although  it  was 
necessary  that  such  assent  and  approliation  should  be  obtained  ;  and  although  the 
defendants  could  and  might  within  such  reasonable  time  have  suflFered  and  permitted 
the  plaintiff"  to  commence  such  second  portion  of  the  said  works  :  yet  the  defendants 
wrongfully  and  impi'opeily  omitted  to  procure  or  obtain  the  said  assent  [656]  or  the 
said  approbation  within  such  reasonable  time,  or  within  such  time  to  suffer  or  permit 
the  plaintiff"  to  commence  such  second  portion  of  the  said  works,  and  wrongfully  and 
impropeily  hindered  and  delayed  the  plaintiff"  in  commencing  such  portion,  whei'eby 
the  plaintiff'  was  prevented  from  commencing  and  working  at  such  second  portion  of 
the  said  works  as  soon  as  he  otheiwise  might  and  would  have  done,  and  was  forced 
and  compelled  to  pay  higher  prices  for  materials  and  labour  than  otherwise  he  would 
have  had  to  pay,  and  was  deprived  of  great  profits  and  gains  which  he  otherwise 
would  have  made  from  the  performance  of  such  works. 

The  defendants  demurred  to  the  second  breach, — the  ground  of  demurrer  stated 
in  the  margin  being,  "that  the  deed  contains  no  covenant  to  which  the  second  breach 
in  the  first  count  is  applicable." 

Second  plea, — to  the  first  breach, — that  the  approbation  of  the  lords  commissioners 
of  Her  Majesty's  treasury  was  not  at  any  time  gi\'en  to  the  defendants  to  borrow  on 
bond,  or  on  mortgage  of  the  rates  and  tolls  to  be  levied,  and  the  propert}'  to  be  created, 
by  virtue  of  the  said  act,  such  sum  or  sums  of  money  as  might  enable  the  defendants 
to  pay  for  the  same,  or  any  part  of  the  amount  of  the  moneys  alleged  to  have  been 
unpaid  to  the  plaintiff',  as  in  the  first  breach  therein  mentioned. 

The  plaintiff' demurred  to  the  second  plea, — the  ground  of  demurrer  stated  in  the 
mai'gin  being  "  that  the  giving  of  the  approbation  in  the  second  plea  mentioned  was 
not  a  condition  precedent  to  the  performance  of  the  covenant  to  the  breach  of  which 
the  second  plea  is  pleaded." 

Fifth  plea, — to  the  first  count  of  the  declaration,  except  so  far  as  the  same  related 
to  the  alleged  breach  of  covenant  in  that  count  first  above  assigned, — that  the  [657] 
said  specification,  as  altered  in  ink  in  the  said  deed  in  the  first  count  mentioned,  con- 
tained the  provisions  and  stipulations  following,  that  is  to  say, — "The  contract  to  be 
entei-ed  into  is  to  be  with  the  Mayor,  Aldermen,  :uid  Burgesses  of  Harwich,  and  is  to 
be  for  the  carrying  into  execution  the  whole  or  a  portion  of  the  works  herein.ifter 
described,  which  they  are  impowered  to  execute  under  their  act  of  parliament  of  the 
14th  &  15th  Victoria.  The  contract  comprises  the  erection  of  a  timber  pier  extending 
from  the  shore  adjacent  to  Angel  Quay,  in  a  north-westerly  direction,  with  a  cant  or 
arm  to  the  eastward  forming  a  pier  or  harboui'  between  it  and  the  shoi'e.  Also  the 
erection  of  the  whole  or  a  poi-tion  of  the  timber  quaying  authoi'ised  to  be  constructed 
by  the  above-recited  act,  with  the  necessary  excavation  and  dredging  to  form  the 
approaches  to  allow  of  vessels  coming  alongside  the  said  pier  and  wharfs,  which 
excavation  and  dredging  is  to  be  filled  in  behind  the  timber  wharfing,  there  to  form 
embanked  approaches  to  the  said  pier,  as  well  as  a  con^'enient  line  of  quays  and  road- 
way." "  The  corporation  reserve  to  themselves  the  power  of  proceeding  with  only  a 
portion  of  the  works,  or  the  whole,  as  may  be  determined  on.  It  will  therefore  be 
necessary  that  the  contractor  should  tender  in  two  separate  portions,  as  follows : — 
The  first  portion  to  comprise  the  wharfing  A.  B.  C.  D.  and  E.,  and  the  filling  of  the 
inclosed  space  with  the  boat-landing ;  the  excavation  from  section  No.  1  to  9,  with 
portions  of  10  and  11,  and  as  far  as  I.  ;  the  formation  of  the  pier  and  cant,  and  the 
breaking  up  and  applying  the  breakwater  ships :  the  colouring  of  this  portion  of  the 
contract  is  of  the  dark  shade  in  pink  and  green  :  The  second  portion  to  comprise  the 
wharfing  D.  J.  M.  N.  L.,  and  the  filling  of  the  inclosed  space  as  far  as  the  material 
will  go,  and  the  excavation  of  the  space  D.  I.  K.  :  the  colouring  of  this  portion  is  of 
the  lighter  shade  in  [658]  pink  and  green;"  And  that  the  said  "first  portion"  and 
"second  portion"  mentioned  in  the  provisions  and  stipulations  thereinbefore  set  forth 
were  and  are  the  same  first  portion  and  second  portion  of  the  works  in  the  deed  in 
the  first  count  of  the  declaration  mentioned. 

Replication, — that,  before  the  making  of  the  memorandum  of  agreement  in  the 
first  count  mentioned,  and  before  the  alteration  of  the  specification  in  the  said  first 
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count  and  in  the  tifth  plea  mentioned,  the  defendants  caused  to  be  issued  and  delivered 
to  the  plaintilV  and  to  others,  eontractoi-s,  for  the  purpose  of  enabling  and  inducing 
them  to  tender  for  the  works  therein  referred  to,  a  certain  specification  of  works  to 
be  executed,  which  was  in  the  words,  letters,  and  figures  following : — [After  setting 
out  the  spocificatii  n,  the  replication  proceeded] — That,  after  such  specification  was 
so  issued,  the  plaintifi',  being  a  contractor,  did  in  accordance  therewith  make  two 
several  tenders  to  the  defendants  for  the  two  portions  of  the  said  works  in  the  said 
specification  respectively  mentioned  and  described,  that  is  to  say,  one  tender  for  the 
fii'st  of  the  said  two  poi'tions,  and  another  for  the  second  of  the  said  two  portions, 
which  said  tenders  were  then  accepted  and  assented  to  by  the  defendants  :  That,  after 
such  acceptance  and  assent,  the  defendants  determined  on  proceeding  with  the  whole 
of  the  said  works,  that  is  to  say,  both  portions  of  the  said  works  in  the  specification 
mentioned,  and  then  made  known  such  determination  to  the  plaintift';  and  thereupon, 
and  by  reason  of  such  determination,  it  became  and  was  unnecessary  to  execute  a 
portion  of  the  works  in  the  said  specification  mentioned  and  therein  referred  to  as  the 
wharfing  from  D.  to  E.  ;  whereupon,  before  the  making  of  the  said  contract  in  the 
said  first  count  of  the  declaration  mentioned,  the  said  specification  was  with  the  assent 
of  the  plaintiff  [659]  and  of  the  defendants  altered  by  striking  out  in  ink  the  following, 
— "should  the  whole  be  proceeded  with,  there  will  be  a  proportionate  reduction  for 
the  wharfing  from  D.  to  E.,  if  not  executed  :  "  And  that  such  specification  so  altered 
then  became  and  was  the  specification  as  altered  in  ink  in  the  said  first  count  and  in 
the  said  fifth  plea  mentioned. 

Demurrer, — the  ground  stated  in  the  margin  being,  "  that  the  striking  out  of  the 
specification  of  the  words  in  that  replication  lastly  set  forth,  did  not  deprive  the 
defendants  of  their  option  to  proceed  with  the  second  portion  of  the  works  or  not,  as 
they  should  think  fit."     Joinder. 

C.  Pollock  (with  whom  were  E.  James,  Q.  C,  and  Bovill,  Q.  C),  for  the  plaintifi'(«). 
[Lush,  for  the  de-[660]-fendants,  intimated  that  he  did  not  mean  to  rely  on  the  second 
plea.]  The  .second  breach  assigned  in  the  declaration  is  founded  upon  the  three  con- 
ditions upon  which  the  plaintift'  was  to  perform  the  second  portion  of  the  work,  viz. 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  as  follows  : — 

As  to  the  demurrer  to  the  second  bieach, — "that  such  breach  discloses  a  good 
cause  of  action, — that  the  defendants  ought  within  a  reasonable  time  to  have  obtained 
the  assent  of  the  commissioners  of  the  woods  and  forests,  and  also  the  approbation  of 
the  lords  of  the  treasury, — that,  in  construing  the  agreement  declared  upon,  etlect 
must  be  given  to  the  manifest  intention  of  tiie  parties  thereto,  whether  expressed  or 
implied,  and  to  the  substance  thereof, — and  that  the  defendants  ought  within  a 
reasonable  time  to  have  permitted  and  enabled  the  plaintift'  to  commence  the  second 
portion  of  the  works." 

As  to  the  denuirier  to  the  second  plea, — "  that  the  second  plea  contains  no  good 
answer  to  the  first  breach, — that  the  approl)ation  of  the  commissioners  of  the  treasury 
was  not  a  condition  precedent  to  the  payment  l)y  the  defendants  of  the  sum  mentioned 
in  the  first  breach, — that,  if  such  approbation  wci'c  a  condition  precedent,  the  obtaining 
of  it  was  the  duty  of  the  defendants,  and  not  of  the  plaintiff',  aii<i  also  that  the  second 
pica  was  bad  for  not  alleging  that  the  defendants  were  unable  to  oljtain  it,  or  had 
used  any  eff'orts  to  do  so, — that  the  payment  of  tiio  sum  mentioned  in  the  first  breach 
did  not  depend  upon  the  defendants'  borrowing  money, — and  that  the  second  plea 
did  not  aver  that  it  was  ncces.sary  for  the  defendants  to  borrow  money  in  order  to 
pay  the  plaintiff'  such  sum,  and  that  it  was  consistent  with  the  facts  alleged  in  that 
plea  that  the  defendants  could  have  paid  such  sum  without  borrowing." 

As  to  the  demurrer  to  the  replication  to  the  fifth  plea, —"that,  upon  the  true 
construction  of  the  agreement  declared  U|)on,  cou|)litd  with  the  specification,  and  the 
facts  averred  in  the  said  replication,  the  defendants  were  bouiirl  to  go  on  witii  lioth 
portions  of  the  worlc, — that  the  option  leserved  to  the  defendants  hy  the  sju'cification 
of  proceeding  with  only  a  portion  of  the  works,  ceased  to  exist  upon  the  making  of 
the  agreement  sued  upon, — that  such  option  is  inconsistent  with  and  repugnant  to 
the  other  provisions  of  the  agreement  dcchued  oi>,  and  to  the  general  intent  thereof, 
and  therefoic  the  clause  containing  such  ()|)tion  must  be  i-cjeeted,— and  that  the  making 
by  tlu!  defendants  of  the  contract  sued  on  was  a  waiver  of  the  option,  or  an  exorcise 
of  it  in  favour  of  the  plaintiff's  view." 
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the  procurement  of  the  assent  of  the  commissioners  of  woods  and  foi'ests,  the  non- 
interference of  the  Eastern  Union  Railway  Company,  and  the  approbation  of  the  lords 
commissioners  of  the  treasury  to  the  raising  of  the  money  b\'  the  corporation  in  the 
manner  mentioned.  Now,  the  assent  of  the  commissioners  of  woods  and  forests  was 
to  lie  given  to  the  corpoi'ation  ;  and  the  approbation  of  the  lords  of  the  treasury  was 
required  to  authorize  the  corporation  to  raise  money  on  bond  or  b}'  mortgage  of  their 
tolls  and  rates.  It  clearly  must  have  lieeii  intended  that  these  should  be  obtained  b}' 
the  defendants,  to  enable  the  plaintiff  to  pioceed  with  the  second  portion  of  the  work. 
[Cockburn,  C.  J.  It  comes  by  way  of  proviso  in  that  part  of  the  agreement  which 
deals  with  what  the  contractor  covenants  to  do.]  The  position  of  the  [661]  words 
will  not  affect  their  consti'uction  :  the  whole  agreement  must  be  taken  together,  in 
order  to  ascertain  what  the  parties  have  contracted  for.  The  work  is  to  be  paid  for 
in  a  given  manner  :  it  is  onlj'  by  the  permission  of  the  lords  of  the  ti-easury  that 
the  defendants  could  raise  the  money  ;  and  they  alone  could  apply  for  the  appro- 
bation of  the  treasury  to  their  so  doing.  [Cockburn,  C.  J.  You  contend  that  there 
is  an  implied  covenant  on  the  defendants'  part  to  obtain  the  requisite  assent  and 
approbation '?]  Clearly  so.  No  particular  words  are  necessary  to  constitute  a  cove- 
nant :  it  is  enough  that  the  court  can  see  upon  the  whole  instrument  that  the  parties 
have  mutually  agreed  to  do  something.  I'orclwr  v.  Gardner,  8  C.  B.  461,  shews  that 
the  court  will  not  look  for  any  special  form  of  words,  but  will  look  to  the  substance 
of  the  agreement.  There,  by  articles  of  agreement  between  the  plaintiffs,  trustees  of 
a  marriage  settlement,  and  the  defendants,  three  of  the  committee  of  management  of 
a  projected  railway  company, — reciting  that  a  bill  for  the  formation  of  the  railway' 
was  pending  in  the  House  of  Commons,  and  that  the  railway  was  intended  to  pass 
through  a  certain  pai'k  which  was  subject  to  the  settlement, — it  was  agreed,  that,  if 
the  bill  should  pass  into  a  law  in  the  then  present  or  the  next  session,  the  company 
should,  within  six  calendar  months  after  the  passing  of  the  bill,  and  before  commenc- 
ing the  railway  on  any  part  of  the  said  park  and  hereditaments,  pay  the  plaintiffs 
11,7001.  ;  and  that,  in  consideration  of  that  sum,  the  company  should  have  conveyed 
to  them  nineteen  aci'es  of  the  said  land,  &c., — the  whole  of  the  said  agreement  to  be 
null  and  void,  unless  sanctioned  by  the  court  of  Chancery  in  a  cause  of  Laurence  v. 
I'mrJier,  and  so  much  of  that  agreement  as  the  court  should  require  should  be  inserted 
in  the  act :  and  it  was  held,  that  the  plaintiffs'  obtaining  the  sanction  of  the  court 
[662]  to  the  agreement  w^ithin  six  months  of  the  passing  of  the  bill,  was  a  condition 
pi'ecedent  to  their  right  to  sue  the  defendants  for  the  money.  [Cockburn,  C.  J.  In 
that  case,  the  consideration  for  the  payment  of  the  money  hy  the  railway  company, 
was,  the  conveyance  of  the  land  to  them  with  a  good  title.  To  enable  them  to  make 
a  good  title,  the  plaintiff's  were  bound  to  procure  the  consent  of  the  court  of  Chancery. 
Here,  the  very  language  of  the  deed  attaches  the  proviso  or  condition  to  the  covenant 
of  the  contractor  to  do  the  work.  Had  it  been  annexed  to  the  covenants  of  the  defen- 
dants, the  case  would  have  been  different :  but,  can  we  change  its  position  in  order 
to  give  effect  to  your  construction  of  the  deed  I  It  is  difficult  to  see,  if  it  be  a  qualifi- 
cation of  the  plaintiff"s  contract,  how  it  can  impose  any  obligation  upon  the  defen- 
dants.] The  authority  above  referred  to  shews  that  the  substance  of  the  contract  is 
to  be  regarded  rather  than  the  particular  allocation  of  the  clauses.  The  same  doctrine 
is  laid  down  in  many  cases  :  see,  amongst  others,  J-Food  v.  The  Copper- Miliars  Company, 
7  C.  B.  906,  14  C.  B.  428,  1.5  C.  B.  464"  18  C.  B.  .561,  Harrism  v.  The  Creaf  Northern 
Railway  Company,  11  C.  B.  542,  815,  12  C.  B.  576,  Julto)i  v.  Atkyiis,  IS  C.  B.  249. 
The  stipulation  for  a  more  formal  instrument  affords  an  additional  reason  for  giving 
a  liberal  construction  to  this  agreement.  [Cockburn,  C.  J.  You  are,  in  effect,  asking 
us  to  import  into  this  agreement  a  notion  that  the  commissioners  referred  to  can 
only  deal  with  the  corporation.  How  can  we  assume  that  the  plaintiff  might  not  have 
obtained  the  necessary  assent  and  appiobation  ?]  The  assent  and  approbation  of  the 
respective  commissioners  must  of  necessity  be  given  to  the  corporation,  who  alone 
could  act  upon  them  (a).     The  replication  to  the  fifth  [663]  plea  in  substance  sets  out 

(a)  The  36th  section  of  the  14  &  15  Vict.  c.  xlii.,  enacts,  "  that  nothing  in  this  act 
contained  shall  extend  or  be  construed  to  extend  to  enable  the  said  corporation  to  sell, 
demise,  mortgage,  or  alienate,  for  the  purposes  of  this  act,  without  the  approbation  of 
the  lords  commissionei-s  of  Her  Majesty's  treasury,  or  any  three  of  them,  any  messuages, 
lands,  tenements,  or  hereditaments  which  they  could  not  have  sold,  demised,  mort- 
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the  whole  of  the  specification  upon  which  the  agi'eeiueiit  is  founded.  It  appears,  that, 
after  the  plaintift's  tender  for  the  works  therein  described,  the  specification  was  altered 
by  striking  out  a  portion,  and  the  agi'cement  was  made  referring  to  the  specification 
so  altered.  The  leservation  by  the  defendants  of  the  power  of  proceeding  with  only 
a  portion  of  the  works,  or  the  whole,  as  might  be  determined  on,  is  repugnant  and 
inconsistent  with  the  sense  in  which  the  agreement  is  to  be  read,  taken  all  together. 
The  court  will  reject  a  provision  the  use  of  which  is  obviou.sl}'  gone.  [Cockburn,  C.  J. 
There  is  no  provision  in  the  [664]  contract  that  the  corporation  shall  have  power  to 
withdraw  from  the  second  portion  of  the  works  :  and  it  may  be  a  question  how  far 
the  agreement  is  to  be  controlled  by  the  specification,  which  is  referred  to,  Init  not 
incorpoiated  into  it.] 

Lush  (with  whom  was  J.  Brown),  contra  (a).  There  is  no  contract  on  the  part  of 
the  defendants  to  procure  the  assent  and  approbation  referred  to  in  the  agreement : 
all  they  contract  for  is,  that,  if  the  works  are  to  be  done,  the  plaintiff'  shall  do  them, 
and  they  will  pay  for  them.  The  defendants  could  not  use  crown  lands  without  the 
consent  in  writing  of  the  commissioners  of  woods  and  forests,  or  pledge  the  corporate 
property,  or  the  rates  and  tolls  of  the  borough,  without  the  approbation  of  the  lords 
of  the  treasury.  The  plaintifi',  therefore,  might  well  contract  to  see  that  that  assent 
and  appi'oliation  were  obtained  ;  and  such  a  matter  might  very  properly  be  placed  as 
a  qualification  of  his  covenant  to  do  the  work.  Assume  that  it  is  a  condition  iii-serted 
for  the  benefit  of  both,  the  court  cannot,  it  is  submitted,  imply  therefrom  a  covenant 
on  the  part  of  the  defendants  to  obtain  the  assent  and  approbation  of  the  respective 
commissioners.  Would  they  be  bound  to  accept  such  assent  upon  whatever  terms  the 
crown  might  choose  to  impose  ?  Puishkigh  v.  The  Eastern  Counties  Railivay  Company, 
10  C.  B.  61:2,  was  a  much  stronger  case  than  this.  There,  Maule  J.,  in  delivering  the 
judgment  of  the  court,  lays  down  [665]  the  true  principle  by  which  the  decision  of 
this  case  will  be  governed.  "  It  was  rightly  conceded  on  the  argument,"  he  says, 
"  and  is  undoubted  law,  that  no  particular  word,  or  form  of  words,  is  necessary  to 
create  a  covenant ;  but  that  any  words  ai-e  sufficient  for  that  purpose,  which  shew  an 
intention  to  be  bound  by  the  deed  to  do  or  omit  that  which  is  the  subject  of  the  cove- 
nant :  any  such  words  are  sufficient,  and  some  such  words  are  necessary,  to  make  a 
covenant.  It  was  argued,  in  the  present  case,  that  the  several  covenants  by  which 
the  defendants  bound  themselves  to  do  certain  things  (as,  to  build  a  bridge  over  the 
new  cut,  and  fill  up  the  old  course  of  the  stream,  after  it  had  been  diverted,  and  to 
re-convey  the  slip  forming  the  new  course  of  the  river,)  which  are  incidental  to,  or  to 
be  done  after,  the  new  cut  is  made,  and  the  stream  diverted,  being  in  their  terms 
absolute,  and  not  conditional  on  the  making  of  the  new  cut  and  diversion  of  the 
stream,  shew  a  clear  intention  that  the  defendants  meant  to  bind  themselves  to  do 
that  principal  act  of  making  the  cut  and  diverting  the  stream,  to  which  the  things 
which  they  in  express  terms  absolutely  covenanted  to  do  were  incidental.     But  we 

gaged,  or  alienated  without  such  approbation  before  the  pa.ssing  of  this  act,  anything 
in  this  act  to  the  contrary  notwithstanding." 

And  s.  .'31)  enacts  "that  nothing  contained  in  the  recited  acts*  or  in  this  act  shall 
extend  to  authorise  the  company  to  purchase,  take,  or  use  any  land  or  soil,  or  any 
rights  in  respect  thereof,  belonging  to  Her  Majesty  in  light  of  Her  crown,  without  the 
consent  in  writing  of  the  commissinner.s  for  the  time  being  of  Her  Majesty's  woods, 
forests,  land  revenues,  works,  anfl  buildings,  or  any  two  of  them,  first  had  and  obtained 
for  that  purpose,  and  which  such  commissioneis,  or  any  two  of  them,  arc  hereby 
authorised  and  inipowered  to  give,  or  to  prejudice,  diminish,  alter,  or  take  away  any 
of  the  lights,  privileges,  powers,  or  authorities  vested  in  or  enjoyed  by  Her  Majesty, 
her  heirs  and  successors." 

{a)  The  points  marked  for  argument  on  the  part  of  the  defendants  wore, — 

"  1.  That  the  deed  contains  no  covenant,  ex])ress  or  implied,  on  the  part  of  the 
defendants,  to  protnirc  the  consents  of  the  authorities  nuMitioned  in  the  contract  : 

"  2.  That,  by  the  contract  between  the  |)arties,  the  defendants  had  an  option  to  do 
or  to  abandon  the  second  portion  of  the  works." 

*  The  59  (i.  3,  c.  cxviii.,  foi'  ])aving,  >tc.,  the  town  of  Harwich,  "The  Lands 
Clauses  Consolidation  Act,  1815  "  (fi  Si  i)  Vict.  c.  18),  and  "  The  Harbour,  Dock,  and 
Pier  Clauses  Consolidation  Act,  1847  "  (10  &  1 1  Vict.  c.  27). 

C.  P.  xviii.— I'J 
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think  that  such  an  intention  cannot  properly  be  inferred  :  the  true  inference,  as  it 
appear.s  to  us,  is,  that  the  parties  to  the  deed  both  of  them  expected  that  the  new  cut 
would  be  made,  and  the  stream  diverted,  and  entered  into  the  contract  in  question 
under  that  expectation, — treating  it  as  a  thing  that  was  certain  to  take  place,  and 
providing  for  that  event  only  :  but  it  by  no  means  follows  from  this  state  of  things 
that  the  paities  intended  that  the  defendants  should  bind  themselves  by  the  deed  to 
make  the  cut,  and  divert  the  stream,  any  more  than  a  covenant  to  lay  down  the  per- 
manent rails,  or  to  complete  the  railway,  is  to  be  inferred  from  the  covenants  to  do 
certain  things  after  those  events.  No  reason  has  been  suggested,  why,  if  the  [666] 
defendants  were  really  intended  to  be  bound  as  the  plaintiffs  contend,  in  a  deed  of 
which  the  sole  object  is  to  express  the  covenants  by  which  the  defendants  were  to  be 
bound  to  the  plaintiffs,  the  principal  thing  to  be  done  by  the  defendants  should  be 
left  to  implication,  and  the  incidental  matters  minutelj'  provided  for."  Every  argu- 
ment used  in  that  judgment  is  applicable  to  the  present  case.  If  such  an  important 
stipulation  as  this  had  been  intended,  it  never  would  have  been  left  to  inference  and 
implication.  [Cockburn,  C.  J.  It  must  have  l)een  contemplated  that  somebody  would 
obtain  the  required  assent.]  It  may  have  been  expected :  but  is  it  covenanted  ? 
A^pdin  V.  Austin,  5  Q.  B.  671,  1  D.  &  M.  515,  and  James  v.  Cochrane,  7  Exch.  170  (a)', 
are  also  authorities  to  shew  that  the  court  cannot  infer  a  covenant  unless  the  words 
used  evidence  a  clear  and  unmistakeable  intention  in  the  parties  to  make  a  covenant. 
The  cases  cited  on  the  other  side  are  all  in  the  defendants'  favour,  as  far  as  they  go. 
Forcher  v.  Gardner  was  disposed  of  by  the  remarks  that  fell  from  the  court.  In  Jl'ood 
V.  The  Copper-Miners  Campany,  there  was  an  express  agreement  upon  which  the  action 
was  founded.  In  Harrison  v.  The  Great  Northern  Eailivai/  Coinpan//,  the  language  used 
was  snch  that  the  court  could  not  do  otherwise  than  infer  th.at  the  company  intended 
to  conti-act  for  the  required  numl)er  of  sleepers.  And  in  Aulton  v.  Atkins,  they 
declined  to  ch-aw  such  an  inference  from  language  far  stronger  than  that  which  is 
found  here.     The  court  here  called  on 

C.  Pollock  to  reply.  Bashleiyh  v.  The  South  Eastern  Railway  Company  and  Aspdin 
V.  Austin  proceeded  upon  the  rule  "  Expressum  facit  cessare  taciturn."  In  [667]  both 
those  cases  the  deeds  were  carefully  drawn  ;  whereas,  it  is  impossible  to  conceive  any- 
thing more  loose  than  the  agreement  now  in  question.  The  last-mentioned  case  is 
commented  upon  hy  Erie,  J.,  in  the  House  of  Loi'ds,  in  Emmens  v.  Elderton,  13  C.  B. 
495  («)-,  where  it  is  put  upon  its  true  ground,  viz.  that  it  never  could  have  been  con- 
templated that  the  defendant  should  enter  into  an  engagement  to  continue  to  carry  on 
his  business  merely  for  the  purpose  of  emplo^'ing  a  workman.  Here,  the  parties  con- 
template and  provide  for  the  execution  of  a  more  formal  instrument :  and  it  would 
hardly  be  askiiig  the  court  too  much  to  call  upon  them  as  a  court  of  equity  to  cany 
out  the  intention  of  the  parties  in  that  respect. 

Cockburn,  C.  J.  It  appears  to  me  that  there  mu.st  be  judgment  for  the  defen- 
dants upon  the  demurrer  to  the  second  breach  of  the  declaration  in  this  case.  It  is 
true,  that,  according  to  the  authorities  which  have  been  cited,  where  it  is  ambiguous 
on  the  face  of  a  deed,  by  which  of  the  parties  a  certain  thing  is  to  be  done  which  the 
deed  provides  shall  be  done,  the  court  will  endeavour  to  ascertain  from  the  general 
scope  and  tenor  of  the  instrument  upon  whom  is  cast  the  duty  of  performing  it.  So, 
where  a  covenant  may  be  implied  from  the  general  provisions  of  the  deed,  though 
there  be  no  express  provision  on  the  subject,  the  court  will  give  effect  to  the  implied 
covenant.  But  the  difficulty  here  is,  that,  there  being  no  express  covenant  by  the 
defendants  to  do  that  the  omission  of  which  is  complained  of,  none  arises  by  impliax- 
tion  so  clear  that  we  can  give  effect  to  it.  The  corporation  of  Harwich  by  the 
memorandum  of  agreement  in  question  agree  to  let  to  the  plaintiff  the  making,  con- 
structing, and  com-[668]-pleting  of  certain  woi-ks  which  were  authorized  to  be  made 
under  the  Harwich  Improvement  Quays  and  Pier  Act,  If^Sl,  according  to  certain 
plans  and  specifications;  and  they  agree  to  pay  to  the  plaintiff',  his  executors,  &c.,  all 
and  every  sum  and  sums  of  money  which  might  thereafter  become  due  and  payable 
to  him  by  virtue  of  those  presents,  and  in  maimer  set  forth  in  the  .said  specification, 
and  to  carry  out  and  perform  all  and  every  the  provisions  and  stipulations  provided 
ill  the  specification  to  be  carried  out  and  performed.     The  plaintiff",  the  contractor, 

{ay  Affirmed  in  error,  8  Exch.  556. 

{ay  And  see  Elderton  v.  Emmens,  4  C.  B.  479,  498,  6  C.  B.  160. 
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also  thereby  agrees  with  the  corporation  to  take  the  work  and  to  complete  the  same 
in  niaink'r  set  forth  in  the  specitication,  and  foi-  the  sums  and  subject  to  the  provisions 
thereinafter  mentioned,  viz.  certain  works  described  as  "  the  first  portion  "  of  the  .said 
works  for  the  sum  of  73181.  The  agi'eement  then  goes  on  to  provide  that  the  plaintifi' 
shall  well  and  faithfully  construct  and  execute  "the  second  portion  "  of  the  said  works, 
as  described  and  laid  down  in  the  specification  and  plans,  for  49871.,  subject  to  the 
following  provisions,  that  is  to  say,  amongst  others,  that  the  assent  of  the  com- 
missioners of  woods  and  forests  shall  be  given  to  the  corporation  to  carry  out  the  said 
last-mentioned  works  so  far  as  the  same  might  affect  the  property  or  rights  of  the  crown, 
and  that  the  approbation  of  the  lords  of  the  treasury  shall  be  given  to  the  corporation 
to  raise  the  money  to  pay  for  the  same.  It  has  lieen  insisted,  on  the  part  of  the 
plaintiff,  that  these  provisions  relate  to  matters  which  are  to  be  accomplished  by  the 
corporation,  the  defendants.  Now,  the  first  observation  which  arises  upon  that  is, 
that  the  proviso  for  the  assent  of  the  commissioners  of  the  woods  and  forests  attaches 
itself  to  the  covenant  on  the  part  of  the  plaintiff  for  the  peiformance  of  the  works, 
and  by  ordinar}'  intendment  would  operate  a  qualification  of  his  covenant.  But, 
assuming  [669]  that  the  proviso  applies  not  merely  to  the  plaintiff's  covenant,  but 
also  to  the  covenants  on  the  part  of  the  corporation, — which  I  consider  to  be  at  best 
extremely  doubtful, — then,  there  being  a  total  absence  of  anj'  express  covenant  on  the 
part  of  either  to  obtain,  in  the  one  case  the  assent  of  the  commissioners  of  woods  and 
forests,  and  in  the  other  the  approbation  of  the  lords  of  the  treasury,  it  would  seem 
that  the  parties  have  entered  into  the  contract  upon  the  mere  assumption  that  these 
contingencies  would  come  to  pass,  and  this  assent  and  appiobation  be  given.  If  that 
be  so,  the  ease  comes  very  much  within  the  principU'  of  HasJihigh  v.  The  South  Eadern 
Naihvay  Company,  10  C.  B.  612,  where  Maule,  J.,  refers  the  form  of  the  contract  to  an 
expectation  of  the  parties  that  certain  things  which  were  contemplated  would  actually 
be  done,  and  providing  for  what  was  to  happen  upon  that  assumption.  But  the  court 
there  held  that  no  implied  contract  arose  on  the  part  of  the  defendants  to  do  the 
thing  in  question.  That  seems  to  me  to  be  very  applicable  to  the  present  case.  The 
parties  have  entered  into  a  contract  to  do  certain  things,  upon  the  assumption  that 
certain  necessary  assetits  would  first  be  obtained  :  hut  there  is  no  provision,  express 
or  implied,  to  shew  that  either  of  them  took  upon  themselves  the  accomplishment  of 
that  preliminary  step.  That  being  so,  it  is  not  competent  to  the  court  to  make  a 
contract  for  the  parties  which  they  have  not  thought  fit  to  make  for  themselves,  or  to 
import  a  co\enant  which  does  not  aiise  by  fair  and  necessary  implication  from  the 
language  they  have  used. 

Crksswkll,  J.  I  am  of  the  .same  opinion.  The  parties  have  not  introduced  into 
their  contract  words  which  are  sufficient  to  lead  the  court  to  infer  that  the  defendants 
meant  to  covenant  to  obtain  the  assent  and  approltation  required.  The  parties  may 
possibly  have  [670]  contemplated  that  they  would  l)e  given  ;  but  I  find  nothing  in 
the  agreement  to  shew  that  the  defendants  intended  to  bind  themselves  to  obtain  them. 

Wll.lJ.\Ms,  J.  I  entirely  concur  in  the  opinions  expressed  by  my  Lord  and  my 
Brother  Cresswell,  and  in  the  reasons  assigned  by  them  for  holding  the  defendants 
entitled  to  judgment. 

WiLLEs,  J.  I  must  confess  I  had  entertained  some  doubt  in  the  course  of  the 
argument.  But,  upon  looking  closely  into  the  agreement,  I  am  unable  to  find  therein 
any  such  covenant  as  the  plaiiititl's  counsel  contended  for.  I  therefore  agree  that  the 
defendants  are  entitled  to  judgment  on  the  demurrer  to  the  second  breach  in  the 
declaration. 

Judgment  for  the  defendants. 

C.  Pollock.     Tiie  piaintili'  will  have  judgment  on  the  demurrer  to  the  second  plea. 

Lush.  The  defendants  must  have  judgment  on  the  demurrer  to  the  replication  to 
the  fifth  plea. 

CocKBUKN,  C.  J.  Probably,  if  the  plaintiff  consents  to  go  no  further  upon  the 
judgment,  the  fifth  ])lea  and  the  re])licali()n  and  demurrer  thereon,  may  be  struck 
out. 
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[671]    Moor  i:  Koberts  and  Another.    June  8th,  1857. 

[S.  C.  26  L.  J.  C.  P.  246  ;  .3  Jur.  N.  S.  1221  ;  5  W.  R.  693.     Referred  to,  Edmunds  v. 
Greenwood,  1868,  L.  R  4  C.  P.  74.] 

The  court  will  not  allow  interrogatorie.s  (under  the  17  &  18  Vict.  c.  125,  s.  51)  the 
tendency  of  which  is  to  discover  how  the  plaintift'  intends  to  shape  his  case,  without 
furthering  any  case  which  the  defendant  has  to  set  up. — Neither  will  interrogatories 
be  allowed  for  the  purpose  of  contradicting  a  written  document. 

This  was  an  action  against  the  defendants  for  breach  of  an  undertaking  to  pay  any 
deficiency  which  might  arise  on  the  sale  of  cei'tain  premises. 

The  declaration  stated  that  one  William  Kirby  was  desirous  of  borrowing  the  sum 
of  12001.  upon  mortgage  of  certain  land,  with  the  houses,  messuages,  and  buildings 
thereon  erected,  and  known  as  Nos.  12,  13,  14,  15  Russell  Terrace.  Holland  Road,  in 
the  county  of  Surrey,  and  it  was  proposed  and  intended  that  interest  should  be 
payable  on  the  said  principal  sum  of  12001.  at  the  rate  of,  to  wit,  51.  per  cent,  per 
annnni,  and  that  the  moi-tgage-deed  to  be  executed  should  express  that  such  interest 
should  be  payable,  and  should  also  contain  all  necessary  and  usual  powers  of  sale  upon 
default;  that  thereupon,  in  consideration  that  the  plaintift"  and  one  George  Mallows, 
since  deceased,  at  the  request  of  the  defendants,  would  advance  to  the  said  W.  Kirby 
the  said  sum  of  12001.  upon  such  mortgage  as  aforesaid,  the  defendants  undertook  and 
promised  the  plaintift"  and  the  said  G.  Mallows,  that  if,  after  any  sale  of  the  said 
premises  so  to  be  mortgaged  duly  made  under  the  said  powers  of  sale  to  be  contained 
in  the  said  mortgage-deed,  the  purchase-mone}'  should  not  be  sufficient  to  satisfy  the 
aforesaid  sum  of  12001.,  and  all  interest,  costs,  charges,  and  expenses  which  might  be 
then  due  in  respect  of  the  said  mortgage,  they  would  immediately  thereafter  make 
good  and  pay  to  the  plaintiff  and  the  said  G.  Mallows  such  deficiency,  whether  the 
same  should  be  occasioned  by  any  defect  in  the  title  to  the  said  premises,  or  otherwise 
howsoever :  Averment,  that  the  plaintift'  and  the  said  G.  Mallows  did  accordingly 
[672]  advance  to  the  said  W.  Kirby  the  said  sum  of  1 2001.  as  aforesaid,  on  mortgage 
of  the  said  premises,  and  that  a  mortgage-deed  containing,  among  other  things,  a 
provision  as  to  the  payment  of  such  interest  as  aforesaid,  and  also  such  power  of  sale 
as  aforesaid,  was  duly  executed  and  delivered  by  the  said  W.  Kirby  to  him  the 
plaintift"  and  the  said  G.  Mallows,  and  that  afterwards  default  was  made  by  the  said 
W.  Kii'by,  to  wit,  in  not  paying  the  said  principal  sum  and  interest,  according  to  the 
terms  of  the  said  mortgage-deed,  whereby  the  said  powers  of  sale  became  exerciseable, 
and  were  thereupon  duly  exercised  by  the  plaintift",  who  had  survived  the  said 
G.  Mallows,  accordingly,  and  the  said  premises  included  in  the  said  mortgage  and 
powers  of  sale  were  duly  and  properly  sold  in  virtue  thereof ;  and  that,  upon  the  said 
sale,  the  purchase-money  of  the  said  property  was  not  suflficient  to  satisfy  the  said  sum 
of  12001.  and  a  fuither  sum  of  2501.  then  due  in  respect  of  the  said  mortgage  for 
interest,  costs,  charges,  and  expenses,  and  that  there  was  a  deficiency  thereon  to  the 
amount  of  8001. ;  and  that  the  plaintiff  and  the  said  G.  Mallows,  before  his  death,  and 
the  plaintiff  since  the  death  of  the  said  G.  Mallows,  respectively,  did  all  things,  and 
all  things  were  done  and  happened,  to  entitle  him  the  plaintift"  to  have  the  said  sum 
of  8001.  made  good  and  paid  to  him,  as  the  survivor  of  the  said  G.  Mallows,  but  that 
the  defendants  had  not  paid  the  same,  &c. 

The  defendants,  on  the  27th  of  May,  pursuant  to  an  order  of  Crowder,  J.,  of  the 
26th,  pleaded, — first,  that  they  did  not  undertake  or  promise  in  manner  and  form  as 
in  the  declaration  alleged, — secondly,  that  it  was  not  proposed  and  intended  as  in  the 
declaration  alleged, — thirdly,  that  the  plaintift"  and  the  said  G.  Mallows  did  not 
advance  to  the  said  W.  Kirby  the  said  sum  of  12001.  as  in  the  declaration  alleged, — 
fourthly,  that  a  [673]  mortgage-deed  was  not  executed  and  delivered  as  in  the 
declaration  alleged, — fifthly,  that  the  said  powers  of  sale  did  not  become  exerciseable, 
nor  were  they  exercised,  as  in  the  declaration  alleged, — sixthly,  that  the  said  premises 
were  not  sold  as  alleged, — seventhly,  that  there  was  not  a  deficiency  upon  the  said 
sale,  as  in  the  declaration  alleged. 

The  defendants  had  previously,  viz.  on  the  25th  of  May,  taken  out  a  summons 
calling  on  the  plaintiff  to  shew  cause  why  they  should  not  be  at  liberty  to  deliver  to 
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him  the  following  intcirogatories,  puisuiint  to  the  51st  section  of  the  Common  Law 
Procedure  Act,  IS54,  i7  &  IS  Vict.  c.  125: — 

"  I.  Are  you  the  plaintiff  in  this  action,  and  is  the  same  brought  with  your 
authoritj'  and  on  your  behalf?  and  when  aud  whom  did  you  instruct  to  bring  the 
same  ? 

"2.  Did  you  and  George  Mallows  (.since  deceased)  advance  the  12001.  alleged  to 
be  advanced  by  you  and  George  Mallows  to  William  Kirb}'  1  and  did  you  advance  the 
same  out  of  your  own  moneys  or  how  otherwise?  and  when  aud  how  did  3'ou  pay 
the  same  ! 

"3.  Were  you  not  as  a  banker,  or  wa.s  not  your  Hrni  as  l>ankers  or  otherwise,  or 
was  either  of  you,  in  the  habit  of  lending  to  one  F.  H.,  of,  tVc,  various  sums  of  money  1 
and  was  not  the  alleged  12001.  stated  to  be  advanced  to  William  Kirby  pai't  of  such 
sums  lent  to  the  said  F.  H.  by  you  1  and  were  not  your  names  made  use  of  in  trust 
for  him  ?  and  are  }-ou  or  wei-e  you  not  guaranteed  by  the  .said  F.  H.  ?     State  fully. 

"  4.  Was  not  the  said  F.  H.  in  the  habit  of  putting  out  money  on  mortgage  or 
by  way  of  loan  for  you  and  the  said  G.  Mallows,  or  one  of  you,  on  his  own  guarantee, 
and  at  his  discretion?  and  was  not  the  said  12001.  so  advanced  by  you  and  the  said 
G.  Mallows  in  that  manner,  or  how  otherwise!     State  fully. 

"5.  Had  you  and  the  said  G.  Mallows,  or  either  of  [674]  you,  an}'  interest  what- 
ever in  the  said  mortgage-debt  and  premises,  beyond  that  of  permitting  your  names 
to  be  used  uominall}'  or  as  a  trustee  for  the  said  F.  H.  or  any  other  party,  or  whom? 
or  what  interest  had  you  and  have  you  therein  l     State  fully. 

"6.  Have  you  not  since  the  date  of  the  alleged  mortgage  of  the  15th  of  January, 
18 17,  aforesaid,  assigned  all  your  right,  title,  and  inter'est  in  the  said  mortgage-debt 
and  interest !     If  so,  to  whom  and  when  did  you  assign  the  same  !     State  fully. 

"  7.  Have  you  not  been  released  from  all  claim  in  respect  of  the  said  mortgage- 
debt  and  premises  ?  When  was  such  release  executed,  and  by  whom  given  1  State 
fully. 

"  8.  Was  not  the  guarantee  mentioned  in  the  declaration  intended,  according  to 
the  true  intent  and  meaning  of  the  parties  thereto,  to  have  continued  only  till  such 
time  as  ceitain  buildings  .sliould  be  completed  on  the  said  land  in  the  declaration  men- 
tioned ?  And  were  not  the  said  buildings  so  completed  several  years  since!  State 
when  they  were  so  completed. 

"  9.  Was  it  not  the  intention  of  the  parties  to  the  said  guarantee  that  the  said  sum 
of  12001.  should  be  repaid  at  a  period  not  exceeding  throe  years  after  the  advance 
thereof,  and  that  the  said  guarantee  should  only  remain  in  force  during  such  period 
of  three  years'!  Aud  has  not  the  said  period  of  three  years  long  since  expired?  and 
when  ? 

"  10.  Did  you,  and  when  and  how,  authorise  a  sale  of  the  said  mortgaged  premi.ses  ? 
and,  if  so,  what  reserved  price  did  you  place  thereon  ?  When  did  the  sale  take 
place!  By  aud  to  whom,  and  in  what  manner?  And  what  was  the  amount  of  the 
purchase-money?  And  has  the  same,  or  what  part  thereof,  lieen,  and  when,  paid 
to  you  ? 

"11.  What  is  the  l)alance  of  the  principal  money  [675]  due  to  you!  And  how 
and  in  what  manner  is  it  made  out?  How  nnich  foi-  intiM-est,  and  how  nuich  for  costs, 
charges,  and  expenses?  And  when  .iml  to  whom  did  you  ])ay  the  same  costs,  charges, 
and  exjienses? 

"12.  Is  not  the  contract  for  the  sale  of  the  said  premises  still  depending  and 
incomplete,  and  subject  to  further  negotiation  and  inquiry  !  And  is  such  contract  of 
sale  in  writing?  And  how,  when,  and  between  what  parties  was  the  same  made? 
And  in  who.se  po.ssession  is  the  .same  ?" 

Upon  the  hearing  of  the  summons  on  the  2Gth  of  May,  the  learned  judge  made  an 
order  disallowing  the  interrogatoi-ies,  with  costs. 

Rochfurt  Clarke,  on  a  former  day  in  this  term,  obtained  a  rule  c.illiiig  iipmi  tiie 
])Iaintitr  to  shew  cause  why  th.-it  oi-der  should  not  be  rescinded,  and  uliy  the  defendants 
should  not  be  at  liberty  to  deliver  the  said  interrogatoric^s,  iVc. 

Grillits  now  shewed  cause.  Tlic  pro|)i)sed  interrogatories  are  iKjt  such  as  ought  to 
be  allowed.  The  rule  on  this  subject  is  well  laid  down  by  Lord  Camplicll,  in  II  linlcki) 
V.  Crou'ler,  5  Ellis  <Sc  B.  701),  where  he  says, — "Undci-  the  Cmnmoii  liaw  I'roci'dure 
Act,  1854  (17  iV  18  Vict.  c.  125),  s.  51,  a  party  may  administer  interrogatories  fctr  the 
purpose  of  obtaining  a  discovery,  if  the  interrogatories  are  such  that  the  answers  may 
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be  reasonably  expected  to  discover  matters  which  will  advance  the  case  of  the  inter- 
rogating party,  though  the  answers  may  also  disclose  what  is  the  case  of  the  inter- 
rogated party.  The  object  of  the  enactment  was,  to  obviate  what  was  a  scandal  to 
the  law,  viz.  the  necessity  of  commencing  a  fresh  suit  in  a  court  of  equity  for  the 
purpose  of  obtaining  discovery  in  aid  of  an  action  at  law.  To  effectuate  this,  it  is 
enacted,  that,  by  leave  [676]  of  the  court  or  a  judge,  a  party  to  a  suit  may  deliver 
'  interrogatories  in  writing  upon  any  matter  as  to  which  discovery  may  be  sought.' 
What  is  the  interpretation  to  l:>e  put  upon  that  ?  I  think  it  is  too  wide  an  interpreta- 
tion to  say,  as  seems  to  ha\'e  lieen  said  by  Alderson,  B.,  in  the  case  cited  in  the 
E.xchequer  (a),  that  every  question  may  be  asked  on  interrogatories  which  might  be 
asked  if  the  party  were  a  witness  at  the  trial.  I  think  the  interrogatories  must  be 
confined  to  matters  which  might  be  discovered  by  a  bill  of  discovery  in  equity.  I  adopt 
the  rule  in  the  very  terms  used  by  Sir  James  Wigrara  (J) :  '  The  right  of  a  plaintiff  in 
equity  to  the  benefit  of  the  defendant's  oath,  is  limited  to  a  discovery  of  such  material 
facts  as  relate  to  the  plaintiff's  case, — and  does  not  extend  to  a  discovery  of  the 
manner  in  which  the  defendant's  case  is  to  be  established,  or  to  evidence  which  relates 
exclusively  to  his  case.'  You  mav  inquire  into  all  that  is  material  to  your  own  case, 
though  it  should  be  in  common  with  that  of  youi'  adversary  ;  but  you  may  not  in(iuire 
into  what  is  exclusively  his  case."  Again,  in  Edioanh  v.  IFakcficld,  6  Ellis  &  B.  462, 
the  same  learned  judge  says  :  "  This  was  an  action  of  trover  by  the  assignees  of  a 
bankrupt,  to  recover  property  alleged  to  form  part  of  the  bankrupt's  estate  :  and  the 
proposed  interrogatories  were  for  the  purpose  of  compelling  the  plaintiffs  to  state 
upon  oath  what  act  or  acts  of  bankruptcy  they  intended  to  rely  upon  in  support  of 
the  title  of  the  assignees.  We  think  that  the  application  is  not  authorized  by  the 
enactment  in  question.  We  are  disposed  to  think  that  the  section  now  under  our 
consideration  is  intended  to  apply  to  cases  only  where  the  matters  inquired  into  would 
be  evidence  in  the  cause,  and  [677J  that  it  was  not  intended  thereby  to  give  one  party 
the  power  of  asking  the  other  how  he  intends  to  shape  his  case.  Such  an  inquu-y  is 
a  mode  of  requiring  particulars  on  oath  without  the  party  being  obliged  afterwards  to 
confine  himself  to  the  particulars.  When  the  justice  of  the  case  requires  such  parti- 
culars to  be  given,  the  courts  have  generally  the  means  of  compelling  them  to  be 
given  under  such  provisions  as  are  reasonable.  We  think  that  we  ought,  at  all  events, 
to  hold  that  the  discovery,  under  the  51st  section,  is  limited,  by  the  words  '  upon  any 
matter  as  to  which  discovery  may  be  sought,'  to  the  cases  where  a  discovery  would  be 
given  in  ecpiity  :  and  we  think  that  the  proposed  questions  clearly  fall  within  the  rule 
that  a  party  is  not  to  make  a  fishing  application  as  to  the  maimer  in  which  his 
adversary  intends  to  shape  his  case,  and  as  to  the  evidence  by  which  he  intends  to 
support  it."  "We  were  much  pressed  with  the  recent  case  of  Flitcroft  v.  Fletcher, 
1 1  Exch.  -S-IS.  If  the  court  there  meant  to  decide  that  the  defendant  may  always  ask 
the  plaintiff  to  declare  on  oath  how  he  means  to  shape  his  case,  we  are  not  prepared 
to  assent  to  it ;  and  we  should  not  feel  ourselves  bound  by  a  decisiou  of  this  nature, 
to  the  same  extent  as  where  a  decision  can  be  reviewed  on  error,  e^en  if  the  case  were 
precisely  in  point."  The  interrogatories  here  proposed  are  open  to  all  the  objections 
above  suggested  :  they  are  either  inquiries  as  to  matters  not  relevant  to  the  cause,  or 
directed  to  information  which  the  defendant  has  by  the  ordinary  practice  of  the  court 
other  means  of  obtaining,  or  to  that  which  is  exclusively  the  plaintiff's  case.  The 
second,  tenth,  and  twelfth  interrogatories  relate  exclusively  to  matters  which  the 
plaintitt'  would  be  bound  to  prove  in  support  of  his  case  :  the  third,  fourth,  fifth, 
seventh,  and  ninth  have  no  application  to  any  of  the  issues  in  the  cause  :  the  sixth 
can  only  be  for  the  pur-[678]-pose  of  founding  an  application  for  securit}^  for  costs : 
the  eighth  goes  only  to  a  denial  of  the  guarantee  in  terms  :  and  the  eleventh  is 
addressed  to  the  damages,  which  do  not  form  a  proper  matter  for  interrogatories. 

E.  Clarke,  in  support  of  his  rule.  In  Edwards  v.  JVahjfield,  6  Ellis  &  B.  462,  the 
whole  of  the  proposed  interrogatories  tended  solely  to  an  inquiry  into  the  plaintiffs 
case.  But,  in  It'hafclei/  v.  Crmuter,  5  Ellis  &  B.  709,  the  court  of  Queen's  Bench 
distinctly  recognise  the  right  of  a  party  to  administer  interrogatories  in  support  of  his 
own  case,  even  though  the  answers  may  at  the  same  time  disclose  the  case  of  his 
adversary.     It  is  enough,  according  to  the  case  of   Croomes  v.  Marrison,  5  Ellis  &  B. 

(a)  Oshrrue  y.  The  Loiulon  Dock  Company,  10  Exch.  698,  702 
{b)  Wigram  on  Discovery,  2nd  edit.  261. 
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984,  if  the  court  are  satisfied  that  the  interrogatories  arc  pertinent.  [Cockburn,  C.  J. 
Can  you  lie  permitted  to  a.sk  the  plaintiff  what  is  the  real  nature  of  his  case  ?]  If  any 
of  the  interrogatories  proposed  are  such  as  the  plaintitl'  ought  not  to  answer,  he  may 
decline  to  answer  them  on  that  ground.  [Cockburn,  C.  J.  If  this  had  been  an 
application  to  the  court  of  equity  for  a  discovery,  would  they  have  granted  what  you 
now  ask  ]]  The  true  rule  in  the  court  of  equity  undoubtedly  is  as  stated  in  the 
passage  cited  by  Lord  Campbell  from  Wigram  on  Discoveiy.  [Cockburn,  C.  J.  Is 
it  not  limited  to  this, — that,  having  a  case,  you  seek  to  extract  from  your  adversary 
the  means  of  proving  it .'  Hci-e,  you  are  seeking  to  discover  what  is  the  plaintiff's 
case.  What  is  the  case  which  you  wish  to  establish  ?]  That  the  defendants  did  not 
enter  into  the  contract  stated  in  the  declaration.  [Cresswell,  J.  That  is  in  writing: 
it  will  speak  for  itself.]  The  defendants  traverse  the  alleged  intention  :  the  guarantee 
was  not  intended  to  continue  beyond  three  years  ;  and  all  that  it  contemplated  is 
accomplished.  [Cockburn,  C.  J.  In  whose  breast  is  that  I]  In  the  plaintiH"s  as  well 
[679]  as  in  that  of  the  defendants.  The  defendants  want  to  shew  that  a  third  party, 
and  not  the  plaintiff",  was  really  the  principal  in  the  transaction.  The  rule  laid  down 
in  the  cases  cited  only  goes  to  preclude  a  defendant  from  putting  to  the  plaintiff  inter- 
rogatories as  to  something  which  is  exclusively  part  of  his  case. 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The 
obvious  intention  of  the  51st  section  of  the  Common  Law  Procedure  Act,  IfiS-t,  was 
to  supersede  the  necessity  of  recourse  l)eing  had  in  all  cases  to  a  court  of  equity  for 
the  pui-pose  of  aiding  by  discovery  the  proceedings  in  an  action  at  common  law,  and 
to  give  the  courts  of  common  law  power  to  afford  the  same  sort  of  assistance  to 
suitors  there.  But  we  must  consider  what  was  the  object  of  the  act  ;  and  we  shall 
find  it  to  have  Ijeen  this, — that,  where  either  party  has  a  case,  but  the  materials  for 
proving  it  are  not  in  his  own  possession  or  under  his  own  control,  but  in  the  posses- 
sion of  his  adversary,  he  should  be  enabled  to  interrogate  his  adversary  in  order  to 
establish  his  own  case.  But  the  statute  clearly  was  not  meant  to  apply  so  as  to 
enable  one  party  by  means  of  interrogatories  to  discover  how  the  other  intends  to 
shape  his  own  c;use,  and  to  see  whether  there  arc  any  defects  in  it  which  he  may  avail 
himself  of.  The  defendants  heic  do  not  come  with  any  affidavits  shewing  how  the 
propo.sed  interrogatories  will  further  their  defence  to  the  action  :  liut  they  come 
with  a  series  of  (piestions  the  manifest  object  of  which  is  to  probe  the  case  of  the 
plaintiff,  without  in  any  degree  advancing  that  which  they  themselves  propose  to 
set  up. 

Cresswkij,,  J.  I  am  of  the  same  opinion.  There  is  undoubtedly  considerable 
difficulty  in  diawing  the  line  in  each  case  between  what  interrogatories  ought  and 
[680]  what  ought  not  to  be  allowed.  But  it  seems  to  me  that  all  those  which  are 
proposed  in  this  case  fall  within  one  or  other  of  three  classes, — first,  where  the  defen- 
dant is  seeking  to  discover  the  plaintiff's  case,  which  cannot  be  allowed, — secondly, 
where  the  interrogatoiies  are  what  are  called  fishing  interrogatories,  thrown  out  for 
the  chance  of  getting  hold  of  some  f.act  or  admission  which  might  help  the  defendant's 
case, — thirdly,  where  the  proposed  interrogatories  have  a  tendency  to  contradict  a 
written  document.  Upon  the  whole,  I  think  the  decision  of  my  Brother  Crowder 
was  right,  and  that  this  rule  must  be  discharged. 

Wii.i.iAM.s,  J.  I  am  entirely  of  the  .same  opinion.  This  is  in  substance  an  attempt 
on  the  part  of  the  (h'fendants  by  indirect  means  to  obtain  a  knowlctlgc  of  what  the 
plaintifi'  intends  to  rely  on  in  support  of  his  case.  To  allow  that  would  be  to  make 
the  statute  an  instrument  of  oppression  to  the  suitor. 

Wll.LKS,  J.,  concurred. 

Itule  discharged,  with  costs. 


[681]      (iORRISSEN    AND   OTHERS   V.    PeRRIN    AND   OlilKKS.      Junc  Iltll,    I.S.'iT. 

[S.  C.  27  L.  J.  C.  P.  29  ;  3  Jur.  N.  S.  867  ;  5  W.  li.  709.     Applied,  Corkliw/  v.  Masse/, 

lf<7:i,  L.  K.  8C.  P.  400.] 

A.  contracted  to  sell  to  B.  1 1 70  "  bales  "  of  gambier,  "  now  on  passage  from  Singapore, 
and  expected  to  arrive  in  London,  viz.  per  '  Havenscraig,  XOb  liales,  per  '  Lady 
Agnes  Duff,'  365  bales:'" — IIcM,  .a  warranty  thai   the  goods  wore  then  im   passage. 
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— Held,  also,  that  evidence  was  admissible  to  shew,  that,  by  the  usage  of  the  trade, 
a  "bale"  of  gambier  was  understood  to  mean  a  package  of  a  particular  description  ; 
and  that  the  contract  was  not  satisfied  by  a  tender  of  packages  of  a  totally  different 
size  and  description. —  Qnsere,  as  to  the  extent  of  the  vendor's  liability  on  a  sale  of 
goods  "  expected  to  arrive "  by  a  particular  .ship,  where  goods  of  the  description 
contracted  to  be  sold  do  arrive,  but  are  consigned  to  a  third  party  1 

This  was  an  action  for  the  bi'cach  of  a  contract  for  the  sale  by  the  defendants  to 
the  plaintiffs  of  a  quantity  of  gambier. 

The  first  count  of  the  declaration  stated,  that,  by  an  agreement  made  between  the 
plaintiffs  and  the  defendants,  it  was  agreed  that  the  plaintiffs  should  buy  of  the  defen- 
dants, and  the  defendants  should  sell  and  deliver  to  the  plaintiffs,  1170  bales  of 
gambier,  which  the  defendants  thereby  warranted  to  be  then  on  passage  from  Singa- 
pore, and  expected  to  arrive  in  London,  that  is  to  say,  805  bales  by  a  vessel  called  the 
'Ravenscraig,'  and  365  bales  by  a  vessel  called  the  'Lady  Agnes  Duff,'  at  certain 
prices  then  agreed  upon  between  the  plaintiffs  and  defendants  ;  and  it  was  thereby 
further  agreed,  that,  if  either  or  both  of  the  said  vessels  should  be  lost,  the  said 
agreement  should  be  void  for  the  quantity  so  lost :  Averment,  that  the  plaintiffs  had 
done  all  things,  and  that  all  things  had  happened,  and  all  times  had  elapsed,  necessary 
to  entitle  them  to  a  performance  of  the  said  warranty  of  the  defendants,  and  to  main- 
tain this  action  for  non-performance  thereof  ;  and  that  neither  of  the  said  vessels  was 
lost:  Breach,  that  the  defendants  had  broken  their  contract,  in  this,  to  wit,  that  1170 
bales  of  gambier  were  not,  nor  was  any  part  thereof,  at  the  time  of  making  the  said 
agreement,  on  passage  from  Singapore,  within  the  true  meaning  of  their  said  con- 
tract ;  whereby  the  plaintiffs  had  lost  and  been  depi'ived  of  the  said  gambier,  and  of 
the  pi'ofit  and  advantage  they  would  have  derived  from  having  the  same. 

[682]  Second  count, — that,  by  agreement  between  the  plaintiffs  and  defendants, 
it  was  agreed  that  the  plaintiffs  should  buy  from  the  defendants,  and  the  defendants 
should  sell  and  deliver  to  the  plaintiffs,  1170  bales  of  gambier  then  on  passage  from 
Singapore,  and  expected  to  arrive  at  London,  that  is  to  say,  805  bales  by  a  vessel 
called  the  'Ravenscraig,'  and  3G5  bales  by  a  vessel  called  the  'Lady  Agnes  Duff,'  at 
certain  prices  then  agreed  upon  between  the  plaintiffs  and  the  defendants  ;  and  it  was 
thereljy  further  agreed,  that,  if  either  or  both  of  the  said  vessels  should  be  lost,  the 
said  agreement  should  be  void  for  the  quantity  so  lost :  Averment,  that  the  plaintiffs 
had  done  all  things,  and  all  things  had  happened,  and  all  times  had  elapsed,  necessary 
to  entitle  them  to  a  delivery  of  the  said  gambier  by  the  defendants,  and  to  sue  the 
defendants  for  non-delivery  thereof;  and  that  neither  of  the  said  vessels  was  lost; 
but  that  the  said  specified  quantities  of  gambier  arrived  at  London  by  the  said  vessels 
respectively  :  Breach,  that  the  defendants  did  not  nor  would  at  any  time  deliver  to 
the  plaintift's  the  said  1170  bales  of  gambier,  according  to  the  true  intent  and  meaning 
of  the  said  contract,  but  tendered  and  offered  to  deliver  to  the  plaintiffs  in  lieu  there- 
of 1170  small  packages  of  gambier,  being  a  much  less  quantity  of  gambier  than  the 
1170  bales  of  gambier  so  agreed  to  be  delivered  by  the  defendants  to  the  plaintiffs  ; 
and  the  plaintiffs  had  thereby  been  deprived  of  the  said  gambier,  and  of  the  profit  and 
advantage  they  would  have  derived  from  having  the  same  :  Claim,  10001. 

The  defendants  pleaded, — first,  that  they  did  not  promise  as  alleged, — secondly,  to 
the  first  count,  that  the  bales  of  gambier  in  the  contract  mentioned  were  at  the  time 
of  making  the  contract  on  passage  from  Singapore, — thirdly,  to  the  second  count,  that 
the  specified  (piantities  of  gambier  did  not  arrive  at  London  by  the  [683]  said  vessels 
or  either  of  them  respectively, — fourthly,  to  the  second  count,  that  the  defendants 
were  at  all  times  ready  and  willing  to  deliver  to  the  plaintiffs  all  the  said  gambier 
which  did  arrive  in  the  said  vessels,  or  either  of  them,  and  that  the  plaintiff's  were  not 
ready  nor  willing  to  accept  the  same, — fifthly,  to  the  second  count,  that  the  defen- 
dants did  deliver  to  the  plaintift's  the  said  gambier,  according  to  the  true  meaning  of 
the  said  contract.     Lssue  thereon. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term.  The  facts  were  as  follows: — On  the  5th  of  February,  1856,  one 
Field,  a  colonial  broker,  was  instructed  by  the  plaintiffs  to  procure  for  them  about 
100  tons  of  gambier.  Field  informed  them  that  he  had  two  shipments  to  dispose  of, 
and  they  agreed  to  take  them  ;  and,  accordingly,  Field  on  the  same  day  sent  them 
the  following  bought-note  : — 
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"Messrs.  Gonisseii,  Huffel,  &  Co.-  "London,  5th  Februiu-y,  18.56. 

"  Gentlemen, — I  have  this  day  bought  by  your  order  and  for  your  account,  1 170 
bales  gambler,  now  on  passage  from  Singapore,  and  e.xpected  to  arrive  at  London,  viz. 

"  Per  '  Ravenscndg "...     805  bales 
Per 'Ladv  Agnes  Duff'    .  .  .     365     „ 


1170  bales,  at  1 5s.  6d.  per  cwt. 
sound. 
"  For  damages,  if  any,  an  allowance  to  be  made  of 

"Is.  per  cwt.  1st  class,  damaged  or  heated, 
2s.        „        -ind    „  „ 

3s.        „         3rd     „  „ 

"  Sliould  either  or  both  vessels  be  lost,  this  contract  void  for  quantity  so  lost. 
[684]  "  Usual  conditions.     Prompt,  three  months  from  last  day  landing.     Deposit, 
15  per  cent. 

"  Brokerage,  i  per  cent.  "  W.  Field,  Broker." 

A  sold-note  in  similar  terms  was  on  the  same  daj^  sent  by  the  broker  to  the 
defendants. 

The  "  Kavenscraig  "  arrived  in  London  on  the  24th  of  March,  having  on  board  805 
packages  of  gambler  consigned  to  the  defendants,  and  five  other  parcels  containing  in 
the  aggregate  2382  bales  consigned  to  other  parties.  The  "Agnes  Duft""  arrived  on 
the  25th  of  April,  having  on  board  365  packages  of  gambier  consigned  to  the  defen- 
dants, and  1693  bales  consigned  to  other  parties. 

The  805  packages  by  the  "Kavenscraig"  and  the  365  by  the  "Lady  Agnes  Duff" 
turned  out  to  be  of  less  than  a  third  of  the  size  and  weight  of  the  packages  usually 
known  in  the  market  as  "  bales "  of  gambier,  which,  it  was  proved,  average  about 
2  cwt.  each. 

All  the  other  packages  brought  by  the  two  vessels  were  in  fact  ordinary  bales. 
The  plaintiffs  thereupon  declined  to  receive  the  gambier  as  a  performance  of  the  con- 
tract, t)iit  by  arrangement  they  afterwards  took  it  without  prejudice. 

Evidence  was  ottered  on  the  part  of  the  plaintiti's,  that  the  term  "  liale,"  as  applied 
to  gambier,  was  universally  understood  U)  mean  a  compressed  bale  of  the  a^'erage 
weight  of  2  cwt.  This  was  objected  to  on  the  part  of  the  defendants,  on  the  ground 
that  it  was  in  effect  varying  by  parol  evidence  a  written  contract,  which  was  not 
ambiguous  upon  the  face  of  it,  and  which  related  to  certain  specific  packages  which 
were  identified  therein.     The  evidence  was  received. 

On  the  part  of  the  plaintirt's  it  was  submitted,  that  the  contract  amounted  to  a 
warranty  that  1170  bales  of  the  description  commonly  known  in  the  market  as  [685] 
bales  of  gambier  were  on  their  passage  from  Singapore  in  the  vessels  named,  and  that 
that  warranty  was  l)roken  ;  or,  assuming  the  contract  to  be  conditional  on  the  arrival 
of  the  bales,  the  ])laiiitili'  was  still  entitled  to  recover,  inasmuch  as  a  sufficient  number 
of  bales  did  in  point  of  fact  arri\x'  by  the  "  Kavenscraig"  and  "Lady  Agnes  Duff'"  to 
satisfy  llic  contract,  though  consigned  t(j  other  parties. 

Foi'  the  defendants,  it  was  insisted  that  the  contract  was  conditional,  depending 
upon  the  double  contingency  of  the  stipulated  number  of  bales  arriving  b}'  the  \essels 
named,  and  coming  consigned  to  the  defendants. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether  the  packages  in  question 
were  "bales"  in  the  ordinary  acceptation  of  the  term,  and  whether  that  term  had  by 
tlie  usage  of  the  gambier  trade  acquired  the  signitication  contended  for  by  the 
plaintiff',  vi/,.  that  of  a  package  compressed,  and  weigliing  upon  an  average  2  cwt. 

Tlie  jury  found  that  the  jiackages  were  not  "  bales  "  in  the  ordinary  acceptation  of 
the  term,  and  that  the  liale  of  gambier  known  in  the  tnuJe  was  a  package  compressed 
and  weighing  2  cwt.  Ilis  Lordship  iheienpon  directed  a  verdict  to  be  entered  for 
the  ])laintiirs,  reserving  leave  to  the  defendants  to  move. 

James  Wilde,  ().  C,  in  Hilary  Term  last,  accordingly  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendants  on  tlic  first  count  of  the  declaration,  on  the  giounds  "  that 
there  was  no  warranty  that  the  bales  mentioned  in  the  contract  were  the  usual  bales 
sold  in  London,  and  that  the  evidence  was  inadmissible  ;  also  that  there  was  no 
warranty  that  at  the  time  of  the  contract  the  bales  were  on  their  pa.ssage,  and  that 

C.  P.  xviii.— lU* 
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the  goods  delivered  were  sufficient  to  fulfil  the  contract ;  and  on  the  second  count,  on 
the  ground  that  the  defendants  were  not  [686]  bound  to  deliver  any  other  bales  than 
those  which  thej'  did,  and  that  the  bales  belonging  to  others  which  did  arrive  were 
not  the  bales  contracted  for ; "  or  for  a  new  trial,  on  the  ground  that  the  evidence  as 
to  the  meaning  of  the  word  "bale"  was  inadmissible.  He  submitted  that  the  words 
"  now  on  passage  from  Singapore,"  were  words  of  condition,  and  not  of  warranty  ; 
and  he  referred  to  Ilaijward  v.  ScougaU,  i  Campb.  56,  Boyd  v.  Siffkin,  2  Campb.  326, 
Bold  V.  Bai/ner,  1  M.  &  W.  343,  Lovait  v.  Hamilton,  5  M.  &  W.  639,  Shckdale  v.  Dunlo}), 
6  M.  &  W.  224,  Johnsm  v.  Macdmald,  9  M.  &  W.  600,  FisiM  v.  Scoff,  15  C.  B.  69,  and 
Barker,  App.,  JFindlc,  Rvq).,  6  Ellis  Si  B.  675. 

Byles,  Serjt.,  and  Honyman,  in  Easter  Term,  shewed  cause.  The  iirst  question  is, 
whether  the  evidence  of  the  understanding  of  the  trade  as  to  the  meaning  of  the  term 
"bale"  was  properly  received.  Upon  that  the  current  of  authorities  is  tolerably 
clear.  In  the  notes  to  Jri'/iik'suvrtk  v.  Dallmm  (Dongl.  201),  in  1  Smith's  Leading 
Cases,  453,  462,  the  rule  is  thus  stated, — "  With  respect  to  commercial  contracts,  it 
has  been  long  established  that  evidence  of  a  usage  of  trade  applicable  to  the  contract, 
and  which  the  parties  makitig  it  knew,  or  may  be  reasonably  presumed  to  have  known, 
is  admissible  for  the  purpose  of  importing  terms  into  the  contract  respecting  which 
the  written  contract  is  silent.'  And  this  rule  is  not  limited  to  contracts  which  are 
strictly  of  a  mercantile  character :  thus,  in  Sniifh  v.  li'ihon,  3  B.  &  Ad  728,  evidence 
was  received  to  shew  that  by  the  custom  of  a  particular  district  the  words  "  1000 
rabbits"  meant  "1200  rabbits."  See  the  authorities  also  referred  to  in  Taylor 
on  Evidence,  2nd  edit.  g§  1061,  1062.  In  Taylor  v.  Brigys,  2  C.  &  P.  525,  where  a 
controversy  arose  as  to  the  meain'ng  of  the  words  "  cotton  in  bales  "  in  a  charterparty, 
Abbott,  [687]  C.  J.,  said  :  "  If  the  word  '  bale '  had  acquired  a  particular  meaning  in 
regard  to  the  trade  of  Liverpool  and  Alexandria,  I  should  consider  that  that  meaning 
should  apply  in  this  case ;  but  there  should  be  distinct  evidence  that  the  word  has 
that  paiticular  meaning."  Here  there  was  distinct  evidence  upon  the  subject.  The 
contract  is  for  1170  bales  of  gambler.  Would  that  be  satisfied  by  the  delivery  of 
1 1 70  packages  of  any  size  or  description  ]  If  not,  evidence  clearly  must  be  admissible 
to  shew  what  the  things  are  with  respect  to  which  the  parties  are  contracting. 
[Cockburn,  C.  J.  If  the  term  "bale,"  as  applied  to  gambler,  has  acquired  in  the 
particular  trade  a  signification  diftering  from  its  ordinary  signification,  evidence  must 
be  received  on  the  subject,  otherwise  eft'ect  is  not  given  to  the  contract.]  It  is 
difficult  U)  perceive  upon  what  foundation  the  objection  to  the  evidence  rests.  Then, 
as  to  the  construction  of  the  contract.  The  declaration  contains  two  counts  :  the  first 
treats  the  statement  in  the  contract  that  the  bales  were  "  then  on  passage  from 
Singapore,"  as  a  warranty,  alleging  foi-  breach  that  the  1 170  bales  of  gambler  were  not 
at  the  time  of  making  the  agreement  on  passage  from  Singapore  ;  and  the  second 
proceeds  upon  the  assumption  that  the  stipulated  quantity  of  bales  had  arrived  by  the 
ships  in  question,  and  alleges  for  breach  their  non-delivery.  Whatever  be  the  con- 
struction, therefore,  which  the  court  put  upon  the  contract,  one  or  other  of  these 
counts  must  be  supported  ;  for,  if  the  first  is  not  made  out,  it  is  by  reason  of  a  fact 
which  entitles  the  plaintiffs  to  a  verdict  upon  the  second  count,  viz.  that  the  goods 
contracted  for  did  arrive.  [Cockburn,  C.  J.  Do  you  contend,  that,  if  a  man  contracts 
to  sell  you  goods  expected  to  arrive  by  such  a  ship,  he  is  bound  to  deliver  to  you 
somebody  else's  goods'!]  Such  seems  to  have  been  the  impression  of  this  court  in 
Fisr/ul  V.  Scott,  1.5  C.  B.  69.  [Cresswell,  J.  [688]  There  was  no  decision  in  that  case  ; 
the  defendants  elected  to  amend,  though,  as  appears  from  the  note  ;it  the  end  of  the 
case,  they  ultimately  declined  to  avail  themselves  of  the  leave  to  do  so.]  Assume,  for 
the  present,  that  the  contract  is  confined  to  gambler  the  property  of  the  defendants, — 
in  order  to  establish  their  right  to  recover  upon  the  first  count,  the  plaintilfs  must  make 
out  that  the  contract  invohes  a  warranty  that  the  articles  contracted  for  were  "  bales 
of  gambler  "  in  the  sense  found  by  the  jury,  and  that  they  were  then  on  passage  from 
Singapore.  [Cockburn,  C.  J.  The  argimient  on  the  other  side,  as  to  this  part  of  the 
case,  is,  that  the  contract  is  conditional  on  the  contingency  of  the  ships'  arrival  each 
with  the  stipulated  number  of  bales  of  gambler  on  board.]  A  contract  for  the  sale  of 
goods,  "on  arrival"  (Boyd  v.  Sijfkin,  2  Campb.  326),  "to  be  shipped"  or  "to  arrive" 
by  a  particular  ship  {Splidt  v.  Heath,  2  Campb.  57,  n.,  htmft  v.  Haniilton,  5  M.  &  W. 
639,  Sforkdale  v.  Duuhp,  6  M.  &  W.  224,  Johnson  v.  Maahnald,  9  M.  &  W.  600),  or 
"  that    may  be  loaded "   (Hayicanl  v.  ScougaU,   2  Campb.   56),   has  been  held  to  be 
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subject  to  tlie  iluuble  coiitiiigeiic}-  uf  the  arrival  of  the  vessel  named,  and  of  the  goods 
being  on  boai'd.  But  no  o;ise  has  yet  held  the  contract  to  be  conditional  where  the 
words  used  are  at  all  like  those  used  in  the  present  case, — "now  on  passage  from 
Singapore,  and  expected  to  arrive  in  London  per  '  Riivenscraig '  and  '  Lady  Agnes 
Duff."  If  these  words  do  not  amount  to  a  warranty  on  the  part  of  the  seller  that 
the  goods  were  then  on  their  passage  from  Singapore,  it  is  impossible  to  conceive  any 
words  which  would  amount  to  a  warranty.  The  introduction  of  "expected  to  arrive" 
cannot  control  the  absolute  and  unconditional  words  by  which  they  are  preceded, — 
"now  on  passage  fi'om  Singapore."  In  Ollire  v.  Booker,  I  K.xch.  41G,  to  an  action  for 
not  loading  a  vessel  in  pursuance  of  the  terms  of  a  charter-[689]-party,  the  defendant 
pleaded,  setting  out  the  whole  of  the  charterparty,  which  sUited  that  it  was  agreed 
between  the  plaintiff  "original  charterer  of  the  good  ship  or  vessel  'Dove,'  Al,  of 
the  measurement  of  149  tons,  or  thereabouts,  now  at  sea,  having  sailed  three  weeks 
ago,  or  thereabouts,"  and  the  defendant,  that  the  ship,  being  tight,  staunch,  &c., 
should  proceed  to  Marseilles  (after  having  delivered  her  cargo  at  Genoa),  and  there 
load  certain  goods  of  the  defendant,  and  therewith  proceed  to  a  safe  port  in  the 
United  Kingdom,  calling  at  Cork  or  Falmouth,  for  a  certain  rate  of  freight,  &c.  The 
plea  then  averred,  that  time  was  an  essential  and  material  part  of  the  contract ;  that 
the  proljable  situation  of  the  vessel  with  reference  to  the  date  of  her  sailing,  and  the 
object  of  her  voyage,  was  also  an  essential  and  material  part  of  the  contract ;  and 
that,  in  point  of  fact,  at  the  time  of  the  making  of  the  charterpart}',  the  vessel  had 
not  sailed  thiee  weeks  before,  but,  on  the  conti-aiy,  had  sailed  at  a  materially  and 
unreasonably  later  time,  to  wit,  one  week  later,  of  which  the  defendant  had  no  notice 
or  knowledge,  for  which  cause  the  defendant  neglected  and  refused  to  load  the  vessel. 
It  was  held  that  the  time  at  which  the  vessel  sailed  was  material,  and  that  the  state- 
ment in  the  charterparty  amounted  to  a  warranty.  "The  main  question,"  says 
Parke,  B.,  "  is,  whether  the  allegation  in  the  charterparty,  of  the  vessel  being  '  now 
at  sea,  having  sailed  three  weeks  ago,'  is  a  warranty  or  a  representation.  In  the 
construction  of  agreements,  as  in  the  case  of  conti'acts  under  seal,  we  should  endeavour 
to  discover  the  intention  of  the  parties.  Here  it  is  stated  that  the  vessel  was  now  at 
sea,  having  sailed  three  weeks  :  and,  if  time  is  of  the  essence  of  the  contract,  no  doubt 
it  is  a  warranty,  and  not  a  representation.  Such  also  is  the  case  in  policies  of 
insurance.  It  appears  to  me  that  it  is  a  warranty,  and  not  a  representation,  that  the 
[690]  vessel  had  sailed  three  weeks.  It  is,  therefore,  a  condition  piecedent.  The 
rule  depends  upon  each  particular  contract,  and  here  time  was  of  the  essence  of  the 
contract,  as  nuich  so  as  the  statement  that  she  was  a  sound  vessel."  So,  here,  the 
statement  that  the  goods  were  then  on  passage  was  of  the  very  essence  of  the  contract, 
and  could  not  have  been  intended  as  mere  words  of  lepresentation  or  description. 
In  Shcpheiil  v.  Kain,  5  B.  &  Aid.  240,  where  an  adverti-sement  for  the  sale  of  a  ship 
described  her  as  "a  copper-fastened  vessel,"  adding  that  the  vessel  was  to  be  taken 
with  all  faults,  without  any  allowance  for  any  defects  whatsoever,  and  it  appeared 
that  she  was  only  partially  coppci'-fastcncd, — it  was  held,  that,  notwithstanding  the 
words  "with  all  faults,  ifee.,"  the  vendor  was  liable  for  the  breach  of  the  warranty. 
In  giving  judgment,  the  court  tliere  say  :  "The  meaning  of  the  advertisement  must 
be,  that  the  seller  will  not  he  responsible  for  any  fault.s  which  a  copper-fastened  ship 
may  have.  Suppose  a  silver  service  sold  '  with  all  faidts,'  and  it  turns  out  to  bo 
plated  ;  can  there  be  any  doubt  that  the  vendor  would  be  liable  J  '  With  all  faults' 
must  mean,  with  all  faults  which  it  may  have  consistenl}'  with  its  being  the  thing 
described.  Ileie,  the  shij)  was  not  a  copper-fastened  ship  at  all  ''  («).  In  Barker  v. 
U'indlc,  (i  Ellis  iVj  B.  675,  the  stiitement  in  the  charterparty  that  the  ship  was  Al,  was 
mere  matter  of  description,  or,  as  was  .said  in  IliirsI  v.  U.sJuiruf,  18  C.  B.  144,  a  warranty 
of  her  then  state  only.  In  Allan  v.  //(/.v,  IS  (^>.  B.  .'3(10,  the  defendant,  l)y  his  agent, 
sold  the  plaintiffs  a  parcel  of  turni[)-seed,  and  gave  the  following  sold-note : — 
"Mr.  T.  C.  H.  (defendant's  agent).  Sold  Messrs.  B.  \-  Co.  (plaintiffs),  for  Mr.  C. 
Lake  (dcfcTidant),  11  (|uartcis  Skirving's  Swedes,  at  1 7s.  ])er  bushel  ;"  and  it  was  held 
[691]  that  this  description  of  the  seed  in  the  sold-note  amounted  to  a  warranty  that 
it  was  Skirving's  Swedes.  So,  in  Xiclidl  v.  (hidls,  10  Ivxch.  1!)1,  it  was  iicld  (liat  an 
agreement  foi'  the  sale  and  delivery  of  cerUiin  oil,  desciibed  iis  "foreign  letinod  rape- 
oil,  warranted  only  equal  to  samples,"  is  not  complied  with  by  the  tender  of  oil  which 

(a)  But  see  Tai/lor  v.  Hnllcii,  i>  Exch.  77D. 
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is  not  "foreign  retiued  i;ipe-oil,"  although  it  be  equal  to  the  ijiiality  of  the  samples. 
Pollock,  C.  B.,  there  says  :  "  The  important  words  in  the  contract  are  these  :  '  foreign 
refined  rape-oil,  warranted  only  equal  to  samples.'  My  Brother  Paike  told  the  jury, 
that,  according  to  the  true  construction  of  this  contract,  not  only  the  article  delivered 
must  agree  with  the  samples  in  quality,  which  was  the  meaning  of  the  words  '  warranted 
only  equal  to  samples,'  but  also  that  the  oil  ought  to  agree  with  the  description  of  it 
in  the  contract  as  to  its  character.  It  was  contended  by  Mr.  Watson  that  the  expression 
'  warranted  only  equal  to  .samples  '  excluded  every  other  description  of  wai'ranty  ;  and, 
provided  the  oil  delivered  was  equal  to  the  samples,  that  was  sufficient  to  render  the 
defendant  liable  to  take  it  and  pay  for  it,  although,  in  point  of  fact,  it  did  not  answer 
the  description  of  being  foreign  refined  rape-oil.  The  effect  of  that  argument  is,  to 
render  the  words  '  foreign  refined  rape-oil '  of  no  a\'ail.  Such  a  proposition  cannot  be 
supported.  I  think  the  dii-ection  was  perfectly  correct ;  for,  as  my  Brother  Piatt 
observed,  it  could  not  be  contended  that,  if  it  had  turned  out  that  the  oil  was  whale- 
oil,  the  contract  would  have  been  performed."  That  affords  a  decisive  answer  to  any 
argument  that  may  be  founded  upon  the  woi'ds  "  expected  to  ai-rive,"  in  this  case. 
[Cresswell,  J.  Suppose  the  defendants  had  tendered,  as  a  fulfilment  of  their  contract, 
11 70  packages  of  gambler  of  2  cwt.  each,  but  not  properly  packed, — could  the  plaintiffs 
have  objected  to  receive  them  '  The  argument  must  go  that  length  upon  this  part  of 
the  case.]  [692]  If  the  packages  were  such  as  not  to  answer  the  description  of  "  bales 
of  gambler,''  it  is  submitted  that  they  might  be  rejected.  The  description  on  the  sale 
of  goods  is  an  express  wananty  (a).  Should  the  court  be  of  opinion  that  the  contract 
does  not  amount  to  a  wairanty  that  the  goods  contracted  to  be  sold  were  actually 
shipped,  the  plaintifl's  are  still  entitled  to  recover  upon  the  second  count.  The  "  Ravens- 
craig  "  and  "  Lady  .-^gnes  Dufi'"  arrived  in  London,  with  the  stipulated  (juantity  of  bales 
of  gambler  on  board,  although  not  belonging  to  the  defendants.  There  is  nothing 
illegal  in  a  man  contracting  to  sell  goods  which  he  has  not :  Uihbhiohitc  v.  M'Morine, 
5  M.  &  W.  462.  A  man  may  lawfully  contract  to  sell  to  another  the  horse  that  shall 
win  the  next  Derby  (h).  [Cockburn,  C.  J.  We  must  put  a  reasonable  construction 
upon  the  contract :  it  cannot  be  assumed  that  the  defendants  meant  to  sell  somebody 
else's  goods.  The  case  of  FMtcI  v.  Scott,  15  C.  B.  69,  though  not  precisely  a  decision 
upon  the  point,  contains  [693]  a  pretty  strong  intimation  of  the  opinions  of  two 
members  of  the  court.  The  contract  there  was  for  "  100  hhds.  of  Gingelly  oil  expected 
to  arrive  by  the  ship  'Resolute'  from  Madras:  '  the  "Resolute"  arrived  with  100 
hhds.  of  Gingelly  oil  on  board,  but  it  turned  out  that  3-i  hhds.  only  were  consigned 
to  or  under  the  power  or  control  of  the  seller.  Maule,  J.,  said  :  "  The  oil  is  described 
pretty  clearly :  the  question  is,  whether  the  oil  which  came  \\'as  oil  '  expected  to  arrive 
per  "  Resolute."  '  "  And  Jervis,  C.  J.,  said  :  "  The  oil  which  was  expected  did  ariive. 
The  defendant  expected  it  to  come  consigned  to  him  ;  but  it  turned  out  that  it  was 
consigned  to  some  one  else."  In  Female  v.  JTeber,  1  Hurlst.  &  N.  311,  special  words 
were  introduced  into  the  contract  to  avoid  this  difiiculty, — '"  provided  the  same  be 
shipped  for  seller's  account."  Upon  the  whole,  it  is  submitted  that  there  was  here 
a  warranty  on  the  part  of  the  seller  that  the  goods  were  actually  shipped  and  on 
passage,  or,  if  there  was  no  warranty,  but  the  contract  was  conditional  only,  that  the 
condition  has  been  fulfilled  by  the  arrival  of  the  vessels  with  a  sufficient  ([uantity  of 
bales  of  gambler  on  board  to  answer  the  contract,  and  that  the  plaintifis  were  entitled 
to  have  them  delivered  to  them. 

(a)  See  Simovd  v.  Brculdon,  ante,  p.  324. 

{h)  In  Pothier  on  Obligation,  vol.  i.,  p.  1,  c.  1,  s.  4,  §  2,  p.  78,  it  is  .said  :  "  Even  things 
which  do  not  belong  to  the  debtor,  but  to  another  person,  may  be  the  object  of  an  obliga- 
tion, as  be  is  thereby  obliged  to  purchase  or  otherwise  procure  them  in  order  to  fulfil  his 
engagement :  and,  if  the  real  owner  will  not  part  with  them,  the  debtor  cannot  insist 
that  he  is  discharged  from  his  obligation  under  the  pretext  that  no  man  can  be  obliged 
to  perform  an  impossibility.  For,  this  excuse  is  only  valid  in  case  of  an  absolute 
impossibility  ;  but,  where  the  thing  is  possible  in  itself,  the  obligation  subsists,  notwith- 
standing it  is  beyond  the  means  of  the  person  obliged  to  accomplish  it ;  and  he  is 
answerable  for  the  damages  occasioned  by  the  non-performance  of  his  engagement. 
The  thing  being  possible  in  its  nature,  is  sufficient  to  induce  the  creditor  to  rely  upon 
the  performance  of  the  promise.  The  fault  is  imputable  to  the  debtor,  for  not  having 
duly  examined  whether  it  was  in  his  power  to  accomplish  what  he  promised  or  not." 
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James  Wilde,  Q.  C,  and  Blackburn,  in  support  of  the  rule.  The  substantial 
que.stion  here  is  that  which  arises  upon  the  meaning  of  the  contract.  Three  construc- 
tions are  proposed  :  it  may  mean  compressed  bales,  which  averaged  2  cwt.  each,  and 
which  were  on  board  the  two  vessels  named,  but  were  consigned  to  strangers, — or 
compressed  l^iles  of  2  cwt.  which  never  were  on  passage  at  all,  and  about  which  the 
vendors  are  supposed  to  wai'i-ant  that  they  were  on  passage, — or  the  bales  or'  jjackages 
which  were  on  board,  and  which  did  belong  to  the  vendors.  If  the  court  are  to  choose 
l)etwecn  [694]  these  three,  independently  of  authority,  there  can  be  little  doubt  that 
they  would  conclude  that  the  \endors  intended  to  sell  and  the  vendees  to  Iniy  that 
which  the  formei-  had  to  sell.  1.  What  reason  is  there  for  presuming  that  the  parties 
intended  to  deal  with  goods  in  which  the  vendors  had  no  interest?  Fi-ichel  v.  Sco/t, 
15  C.  B.  G9,  is  supposed  to  be  an  authority  against  the  defendants  upon  this  point. 
There,  the  plaintiH'  declared,  not  setting  out  a  mercantile  contract,  but  merely  alleging 
that  it  was  agreefl  between  himself  and  the  defendants  to  buy  of  them  certain  oil 
"expected  to  arrive  fi-om  Madras"  by  a  particular  vessel,  that  the  oil  did  arrive,  and 
the  defendants  refused  to  delivei'  it:  the  defendants  did  not  by  their  plea  answer,  as 
they  should  have  done,  that  the  oil  which  was  expected  belonged  to  them,  but  did  not 
ai'rive ;  but  they  simply  denied  that  the  oil  which  <lid  arrive  belonged  to  them  :  and 
the  court  in  effect  say  that  the  plea  admits  that  the  oil  which  was  the  subject  of  the 
contract  did  arrive,  but  seeks  to  exonerate  the  defendants  fi'om  lialiility  to  deliver  it, 
by  .saying  that  it  was  not  their  property.  There  was  no  contract  before  the  court 
upon  which  to  put  a  consti'uction  («)'.  This,  therefore,  is  a  totally  diffeient  case  from 
that.  Here,  tiie  exact  number  of  packages  contracted  to  be  sold  did  arrive  by  the 
vessels  named, — 805  by  the  "  liavenseraig,"  and  365  by  the  "Lady  Agnes  Duti,"  the 
whole  of  which  were  consigned  to  the  person  from  whom  the  defendants  bought:  and 
the  court  are  asked  to  hold,  that,  under  these  circumstances,  the  parties  were  con- 
tracting about  the  bales  of  some  other  [695]  people,  of  which  there  were  enough  on 
l)oard  of  either  vessel  to  satisfy  the  contract,  but  it  was  not  shewn  that  a  sutficient 
([uantity  belonged  to  any  one  consignee.  Hai/ward  v.  Smngall,  2  Campb.  56,  is  precisely 
in  point.  The  defendants  scjld  to  the  plaintiffs  all  the  hemp  that  might  l)e  shipped  on 
boai'd  certain  vessels  at  Kiga,  not  exceeding  300  tons,  by  Messrs.  Schmids  it  Co.,  the 
agents  of  the  concei'ii :  the  Messrs.  Schmids  shipped  on  board  these  vessels  only  71 
tons  of  hemp  on  account  of  the  defendants,  but  upwards  of  300  tons  on  account  of 
other  persons  :  and  it  was  held  that  the  contract  must  be  confined  to  such  hemp  as 
the  Schmids  should  ship  as  agents  to  the  defendants,  and  that  tlie  defendants  were 
not  answerable  to  the  plaintiffs  for  more  than  the  71  tons.  Lord  Ellenborough  .said  : 
"As  all  the  hemp  which  the  Schmids  were  to  ship  at  Kiga  was  not  to  belong  to  the 
defendants,  this  renders  it  improbable  that  they  should  moan  to  sell  what  was  not 
their  own.  In  the  case  alluded  to  (SpliiU  v.  Hedlli,  2  Campb.  57,  n.),  the  party  had 
agreed  to  ship  and  deliver  a  certain  (|uantity  of  hemp  ;  and,  to  be  sure,  nothing  could 
excuse  him  from  doing  so.  But  here  the  defendants  only  sold  wliat  they  supposed 
thcii-  agents  would  ship  for  them.  No  doubt  they  expected  Schmids  it  Co.  to  ship  at 
least  300  tons  of  hemp  on  their  account:  but  they  were  disappointed.  They  seem  to 
have  contemplated  the  possibility  of  this.  They  .say,  in  substance,  '  We  will  sell  you 
all  that  oui'  agents  at  Kiga  sln'p  for  us,  to  the  amount  of  300  tons.  If  they  send  us  .so 
much,  you  shall  have  it ;  if  they  send  us  none,  we  have  sold  none  to  you.'  The  words 
employed  are  by  no  means  stiong  enough  to  intimate  that  they  had  unilcrtjdcen  to 
sell  that  which  did  not  i)olong  to  them,  and  over  which  they  had  no  control."  2.  The 
contract  in  question  is  one  of  a  class  which  is  connnon  in  modein  times,  where  the  sale 
is  of  goods  "to  arrive,"  or  "on  arrival."  With  [696]  the  exception  of  Fischel  v.  Smll, 
this  is  the  first  case  in  which  the  words  used  have  been  "  expected  to  arrive  "(a)''-     It 

(ay  The  learned  coun.sel  stilted  tliat  he  had  been  informed  by  Mr.  Tomlinson, 
who  argued  that  case,  that  the  rea.son  why  the  defendants  declined  to  avail  themselves 
of  the  leave  to  amend,  was,  that  the  matter  in  dispute  was  of  such  small  v.dne  that  it 
was  thought  not  worth  while  furtiier  to  contest  it. 

(a)'-  See  Bold  v.  liaynci;  1  M.  &  W.  343.  .'\  broker  gave  tlie  following  bought  and 
sold  notes: — 1.  "We  have  this  day  bongiit  for  your  use,  from  J.  ().  Bold,  100  tons 
diy  ])alm-oil,  at  311.  10s.  per  ton,  to  be  taken  from  tin;  (piay  at  landing  weight.s,  with 
customary  allowances,  itc,  in  cash  at  fourtccTi  days  from  delivery,  less  2i  per  cent, 
discount:  the  above  oil  to  be  delivered  from  Ihc  'Speedy'  or  'Charlotte,'  expected  to 
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is  a  somewhat  stronger  expression  than  the  others  ;  and  shews  that  the  parties  are 
dealing  with  a  thing  which  they  know  something  about.  The  word  "  expected  "  is 
not  inserted  with  a  view  to  the  protection  of  the  vendor  in  case  the  vessels  should  be 
lost ;  for,  that  contingency  is  expressly  provided  for.  [Cockbnrn,  C.  J.  The  same 
words  occur  in  the  contiact  in  Johnson  v.  Macdonidd,  9  M.  &  W.  600  ;  and  they  were 
held  not  to  have  the  effect  of  altering  the  contract,  which  was  conditional  on  the 
double  event  of  the  arrival  of  the  vessel  with  the  goods  on  board.  Cresswell,  J.  My 
Brother  Parke  treats  those  words  as  superfluous  :  and  so  they  are,  if  the  contract  is 
conditional.]  It  is  submitted  that  the  whole  is  conditional  here,  as  well  as  in  that 
case.  [Cresswell,  J.  The  words  are,  "expected  to  arrive  in  London":  does  that 
import  a  condition  that  the  goods  shall  arrive  in  London  ?]  In  hmitl  v.  Hainillon, 
5  M.  &  W.  639,  the  contract  was  for  goods  "to  arrive  per  'Mansfield,'"  and  it  was 
held  that  their  arrival  in  that  vessel  was  a  condition  precedent,  and  that  the 
[697]  vendors  were  not  entitled  to  have  goods  brought  in  another  vessel.  So,  here, 
if  the  goods  came  to  Liverpool,  the  defendants  would  not  be  bound  to  deliver  them. 
The  words  "now  on  passage,"  it  is  submitted,  do  not  amount  to  a  warranty.  They 
are  really  put  in  in  order  to  protect  the  sellers.  [Cockbnrn,  0.  J.  Why  are  we  to 
assnme  that  those  words  are  put  in  to  protect  the  sellers,  and  not  for  the  benefit  of 
the  buyers?]  To  make  an  attirmatioii  at  the  time  of  sale  a  warranty,  it  must  appear 
to  have  been  so  intended :  see  the  notes  to  Chandelw  v.  Lopus  (Cro.  Jac.  4),  1  Smith's 
Leading  Cases,  4th  edit.  140;  Bitdd  v.  Fairmaner,  8  Biugh.  48,  1  M.  &  Scott,  74; 
Jeiuhcine  v.  Slade,  2  Esp.  N.  P.  C.  .572;  Dunlop  v.  JFaiu/h,  Peake's  N.  P.  C.  167; 
Gtmllim  v.  Dankll,  2  C.  M.  &  R.  61.  That  the  words  here  used  are  words  of  condition 
or  description  only,  is  fortified  by  the  recent  decisions  as  to  the  warranty  of  sea- 
worthiness in  policy  cases :  see  Gihsoii  v.  Small,  4  House  of  Lords  Cases,  35.3,  Jenhins 
V.  Heycock,  8  Moore's  P.  C.  Cases,  351,  Michael  v.  Tredivin,  17  C.  B.  551,  and  Favxus 
V.  Sarfield,  6  Ellis  &  B.  192(a).  The  words  "the  vessel  to  sail  from  England  on  or 
before"  a  given  day,  were,  in  Glaholm  v.  Hays,  2  Scott.  N.  R.  471,  2  M.  &  G.  257, 
held  to  be  a  condition  ;  but  they  have  never  been  held  to  araovmt  to  a  warranty. 
[Coekburn,  C.  J.  If  it  be  a  condition  precedent  on  the  one  side,  it  is  a  contract  to  be 
performed  on  the  other.]  No  doubt,  it  may  be  both.  [Cresswell,  J.  According  to 
the  party  who  wishes  to  take  advantage  of  it.  Crowder,  J.  In  OUice  v.  Booker, 
1  Exeh.  416,  Parke,  B.,  holds  a  statement  in  a  charterparty  of  the  vessel  being  "  now 
at  sea,  having  sailed  three  weeks  ago,"  to  be  a  wananty,  and  not  a  representation, 
that  the  \-essel  had  sailed  three  weeks  ;  and  [698]  therefore  a  condition  precedent.] 
The  word  "  warranty "  is  constantly  used,  though  in  truth  it  is  only  a  condition. 
3.  The  ground  upon  which  the  decision  of  the  case  must  ultimately  rest,  is,  that  the 
parties  were  contracting  for  the  purchase  and  sale  of  specific  packages  of  gambler 
which  had  been  shipped  and  were  then  on  board  the  vessels  named.  The  contract 
being  for  a  specific  thing,  it  is  satisfied  by  the  deliverv  of  the  article  mentioned  : 
Chanter  v.  Hopkins,  4  M.  h  W.  399  ;  Parsons  v.  Sexton,  4  "C.  B.  899  ;  Ollivant  v.  Bayky, 
5  Q.  B.  288;  Gompertz  v.  Bartlett,  2  Ellis  &  B.  849;  Ymng  v.  Cole,  3  N.  C.  724, 
4  Scott,  489  ;  Gurney  v.  IFomerslei/,  4  Ellis  &  B.  133  ;  Prideaux  v.  Bunnett,  ante, 
vol.  i.  p.  613. 

Cur.  adv.  vult. 

CoCKBURN,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  for  breach  of  contract,  in  not  delivering  1170  bales  of  gambler 
pursuant  to  a  contract  of  sale  whereby  the  defendants  contracted  to  sell  and  deliver 
to  the  plaintiffs  1170  bales  of  gambler,  stated  to  be  "now  on  pa.ssage  from  Singapore, 
and  expected  to  arrive  at  London  ;  805  bales  per  '  Ravenscraig,'  and  365  per  'Lady 
Agnes  Duff,'  at  15s.  6d.  per  cwt"  ;  with  a  proviso,  that,  should  either  or  both  vessels 
be  lost,  the  contract  was  to  be  void  for  the  quantity  so  lost. 

Both  vessels  in  fact  arrived  at  London,  each  with  the  specified  number  of  packages 

arrive  about  November  or  December  next."  2.  "  We  have  this  day  .sold,  for  your  use, 
payment  in  fourteen  days,  by  cash,  less  2|  per  cent,  discount,  from  delivery,  100  tons 
dry  palm-oil,  at  311.  10s.  per  ton,  ex  'Speedy'  and  'Charlotte,'  to  arrive:"  It  was 
held,  that  evidence  of  mercantile  usage  was  admissible  to  explain  all  the  variances 
between  these  notes,  and  that,  being  so  explained,  the  variances  were  not  material, 
and  did  not  avoid  the  contract. 

(«)  And  see  M'Swiney  v.  The  Bm/al  Exchange  Asswrance,  14  Q.  B.  634. 
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of  gambier  on  l)o:ud,  on  the  defendants'  account ;  but,  these  packages  proving  to  be 
only  about  one  thiirl  of  the  oidinary  size  and  weight  of  the  packages  of  gambier 
known  in  the  trade  as  "bales,"  the  plaintiffs  declined  to  accept  them  as  a  performance 
of  the  contract.  By  arrangement,  however,  with  the  defendants,  they  afterwards 
accepted  them,  without  prejudice  to  their  rights  under  the  con-[699]-tract,  and  brought 
this  action  in  respect  of  the  difference. 

Besides  the  packages  of  gambier  before  mentioned  which  arrived  consigned  to  the 
defendants,  there  came  also  in  the  two  ships,  the  "  li;ivenscraig  "  and  "Lady  Agnes 
Duff,"  hut  consigned  to  other  parties,  a  number  of  bales  of  gambier,  of  the  full  and 
accustomed  size  and  weight,  suificient  to  have  satisfied  the  contract. 

The  declaration  contained  two  counts.  The  first  treated  the  statement  in  the 
contract  that  the  liales  were  then  on  theii'  passage  from  Singapore,  as  a  warranty,  and 
alleged  as  a  breach  of  such  warranty  that  the  1170  bales  of  gambier  were  not  at  the 
time  of  making  the  agreement  on  their  passage  from  Singapore  within  the  true  mean- 
ing of  the  contract :  the  other  count,  pi-occeding  on  the  iissumption  that  the  bales  of 
gambier  had  in  fact  arrived  in  the  specified  quantities  by  the  ships  in  question,  alleged 
the  non-delivery  of  the  same  as  a  breach  of  the  defendants'  contract. 

Thus,  both  at  the  trial,  and  on  the  argument  before  us,  it  was  contended,  on  the 
part  of  the  plaintifis,  that,  either  the  contract,  by  virtue  of  the  alleged  warranty,  must 
be  treated  as  an  absolute  sale,  in  which  case  the  contract  had  Ijeen  broken  by  the 
omission  to  deliver  bales  of  the  proper  weight  according  to  the  trade  meaning  of  the 
term  ;  or,  if  the  contract  was  to  be  treated  as  conditional  on  the  arrival  of  the  bales, 
then  that  this  condition  was  satisfied  by  the  arrival  of  the  bales  which  came  consigned 
to  other  parties  by  the  "  Kavenscraig "  and  "Lady  Agnes  Duff."  For  the  latter 
position,  the  case  of  Fmhel  v.  Scott,  15  C.  B.  69,  which  was  recently  before  this  court, 
was  relied  on  as  an  authority. 

To  estal)lish  the  breach  in  the  first  count,  the  plaintifis  tendered  evidence  at  the 
trial,  that  the  term  "  bales,"  used  in  the  contract,  had  a  particular  signification  in  the 
gambier  trade,  and  that  it  meant  a  com-[700]-pressed  package  weighing  about  2  cwt. 
The  jury  found  lioth  these  facts  in  the  affirmative.  This  evidence  was  objected  to  at 
the  trial,  and  its  inadmissibility  was  made  one  of  the  grounds  on  which  the  rule  nisi 
was  nio\ed  for: 

This  objection  was  not,  indeed,  persisted  in  on  the  ar-gument  before  us  ;  but,  as 
it  appear's  in  the  rule,  it  may  be  as  well  to  observe  that  we  entertain  no  doubt  whatever' 
that  the  evideirce  was  properly  received. 

For  the  deferiflants,  it  was  contended  that  the  contract  was  conditional  on  the 
arrival  of  llie  ganibiei-,  and  that  the  case  fell  within  the  principle  of  the  cases  cited  in 
the  ar'gument,  in  which  it  has  been  held,  that,  in  a  conti'act  for-  the  sale  of  goods  "  to 
arrive,"  or  "expected  to  arr'ive  "  by  a  particular  ship,  the  obligation  is  conditional  on 
the  double  everrt,  first,  of  the  arrival  of  the  ship,  and,  secondly,  of  the  goods  being 
on  board. 

Without  desiring  at  all  to  inter-fere  with  the  rule  laid  down  in  the  oases  rcferr-ed 
to,  we  may,  in  passing,  observe  that  we  think  it  has  been  carried  far  enough,  and 
that  its  effect  may  have  been  to  intr-oduco  uncei-tainty  into  conti-acts  which  wer-e  not 
intended  by  the  parities  to  be  contingent  on  accidental  circinirst;incos,  such  as,  the 
transfer  of  a  cai-go  from  one  ship  to  anotiier'.  We  are,  however',  of  o])inion  that  the 
present  case  is  plainly  distinguishable  fi-om  those  i-efer'r'cd  to,  by  the  statemcMt  that 
the  goods  were  on  Itoar'd  at  the  time  the  contract  was  entcied  into.  \Vc  are  of 
opinion  that  this  statement  amounts  to  a  wari-anty  ;  and  although,  if  ciiciinistancos 
had  subse(piently  occur-red  whei-cby  the  arrival  of  the  goods  bad  lieon  irrevented,  tire 
defendants  might  have  been  protected  by  the  woi-ds  "e.x])ectcd  to  arr'ive,"  we  think 
they  cannot  resort  to  them  to  get  rid  of  the  positive  assurance  that  the  goods  wer'c 
then  on  their  passage  ;  on  the  faith  of  which,  jiossibly,  the  purcha.sor  may  have  entered 
into  the  contract  to  buy. 

[701]  Our  opiruon  iwing  thus  in  favour  of  the  plaintiffs  on  the  first  count  of  the 
declaration,  it  becomes  of  less  ituportance  to  consider  the  case  with  refer'cnco  to  the 
second  :  nevcithelcss,  as  the  authoi'ity  of  Fisrhd  v.  Scoll  was  much  pr'essed  upon  us  in 
the  aigirmciil,  we  think  it  right  to  say  a  few  woi-ds  on  this  ])art  of  the  case. 

It  is,  in  the  first  ])lacc,  to  be  observed  that  there  was  not  in  Fixlul  v.  Scott  any 
positive  adjudication  of  the  court.  Observations  were  thrown  out  duiing  the  dis- 
cussion in  that  case,  by  iirdividual  members  of  the  court,  uixni  which  the  counsel  for 
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the  plaintiff  elected  to  amend.  But,  what  is  still  more  material,  is,  that  the  facts  of 
the  present  case  are  plainly  distinguishable  from  those  in  Fisckd  v.  Swtt.  In  the 
latter  case,  the  defendants  had  taken  upon  themselves  to  sell  the  goods,  trusting  to 
their  coming  consigned  to  them.  Jervis,  C.  J.,  observes, — "  The  oil  which  was 
expected  did  arrive ;  the  defendants  expected  it  to  come  consigned  to  them  ;  but  it 
turned  out  that  it  was  consigned  to  some  one  else."  Here,  the  bales  of  gambler,  on 
the  arrival  of  which  the  plaintiffs  in  their  second  count  rely,  never  were  expected  by 
the  defendants  to  come  consigned  to  them ;  nor  did  they  affect  to  deal  with  them. 
On  the  contrary,  the  goods  which  they  expected  actually  arrived  consigned  to  them, 
only  not  in  such  a  form  and  quantity  as  to  satisfy  the  terms  of  the  contract. 

Now,  it  may  well  be,  that,  if  a  man  takes  upon  himself  to  dispose  of  goods 
expected  to  arrive  by  a  certain  ship,  as  goods  over  which  he  has  a  power  of  disposal, 
and  the  goods  afterwards  arrive  not  consigned  to  him,  he  shall  be  precluded  from 
saying,  that,  in  addition  to  the  contingency  of  their  arrival,  there  was  implied  the 
further  contingency  of  their  coming  consigned  to  him.  He  has  dealt  with  them  as 
his  own,  and  cannot  be  allowed  to  import  into  the  contract  a  new  condition,  viz.  that 
the  goods  on  their  arrival  shall  piove  to  be  his.  [702]  It  is  obviously  a  very  different 
thing  to  say,  that,  where  a  man  has  sold  certain  specific  goods,  subject  to  the  con- 
tingency of  their  arrival,  the  arrival  of  a  different  cargo,  though  of  similar  goods, 
consigned  to  another  person,  and  with  which  the  vendor  has  never  affected  to  deal,  will 
operate  to  fix  him  with  consequences  against  which  he  has  expressly  guarded  himself. 

Rule  discharged  (a). 

In  the  Matter  of  the  Complaint  of  John  Painter  againM  The  London, 
Brighton,  and  South  Coast  Railway  Company.     June  9th,  18-57. 

A  railway  company  granted  exclusive  permission  to  a  limited  number  of  fly-proprietors 
to  ph'  foi'  hire  within  their  station  : — The  court  refused  to  grant  a  writ  of  injunc- 
tion against  the  company,  under  the  Railway  and  Canal  Traffic  Act,  185-1  (17  &  18 
Vict.  c.  31),  at  the  instance  of  a  tlv-proprictor  who  was  excluded  from  participation 
in  this  advantage, — although  it  was  sworn  by  the  complainant  and  Ijv  several  other 
fly-proprietors  who  were  likewise  excluded,  that  occasional  delay  and  inconvenience 
resulted  to  the  public  from  the  course  pursued. 

Lush  moved  for  a  writ  of  injunction  against  the  London,  Brighton,  and  South 
Coast  Railway  Companv,  under  the  Railway  and  Canal  Traffic  Act,  17  &  18  Vict, 
c.  31,  s.  2,  to  restrain  them  from  giving  an  undue  preference  to  certain  persons 
named,  and  imposing  an  undue  and  unreasonable  piejudice  on  the  complainant. 

The  motion  was  founded  upon  the  affidavit  of  the  complainant,  which  stated,  that 
the  directors  of  the  company  or  their  officers  at  Brighton  had  granted  to  five  tly- 
proprietors  at  that  place,  named,  &c.,  owning  together  about  fifty-six  flys,  certain 
privileges  and  advantages  for  the  entry  of  the  whole  of  theii'  flys  into  the  terminus  at 
Brighton,  for  the  conveyance  of  passengers  arriving  there  by  all  the  down-trains,  in 
prioiity  and  exclusion  of  all  the  flys  belonging  to  the  other  [703]  proprietors  in  the 
town  ;  the  arrangement  being,  that,  until  the  whole  of  the  flys  in  attendance  of  the 
above-named  persons  had  entered  and  obtained  fares,  no  other  flys  were  permitted  to 
enter  or  approach  the  platform  or  take  up  passengers,  which  virtually  was  almost  a 
monopoly  of  the  traffic,  as  only  on  occasions  when  heavj^  trains  arrived  were  more  flys 
required  than  the  persons  above  named  could  supply  :  That  the  fly-proprietors  generally 
considered  the  prefei'ential  arrangement  above  described  so  made  with  the  persons 
named,  not  only  unfair  towards  them,  but  also  very  disadvantageous  and  prejudicial 
to  the  passengers,  by  reason  of  its  preventing  a  proper  supply  of  flys  at  the  tei'minus, 
as  the  fly-ownei's  who  had  not  the  same  pri\^ileges,  and  were  prevented  entering  the 
station  in  due  turn  of  arrival,  could  not  afl'ord  to  wait  on  the  bare  chance  of  a  sufficient 
number  of  the  flys  of  the  privileged  persons  not  being  there,  or  of  the  passengers  by 
any  ti-ain  being  more  numerous  than  could  be  accommodated  by  the  flys  of  the 
privileged  persons  ;  the  consequence  of  which  had  frequently  been  that  many  passengers 
had  been  detained  at  the  station  a  considerable  time,  namely,  until  the  privileged  flys 
which  had  obtained  fares  had  been  and  set  down  and  then  retui-ned  to  the  station,  oi' 
other  flys  had  been  sent  for  and  brought  up  to  the  terminus.     The  affidavit  then  went 

(a)  See  Hah  v.  Raivson,  post,  vol.  iii. 
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Oil  to  detail  particular  iiistiiiices  of  obstnietiou  otlercil  to  the  complainant  by  the 
servants  of  the  company,  and  refusal  to  permit  him  to  enter  into  the  arrival  part  of 
the  station  for  the  purpose  of  obtaining  fares,  and  alleged,  that  the  above  described 
arrangement  was  also  prejudicial  to  the  interests  of  the  public,  as  in  many  instances  it 
compelled  the  passengeis,  although  the  weather  might  lie  wet  or  cold,  to  lide  in  open 
carnages,  against  their  wish  :  That  the  Hy-proprietors  were  willing  and  had  frequently 
offered  to  conform  toandaliide  l)y  any  general  rules  of  the  [704]  company  for  enforcing 
order  and  regularity  ;  That,  if  the  station  were  open  to  all  fiys  without  preference,  and 
all  were  allowed  to  enter  in  due  course  of  arrival,  the  complainant's  Hy  would  be  in 
the  habit  of  attending,  and  complainant  Ijelieved  the  tlys  of  the  other  ownei's  would 
attend  also,  and  that  there  would  be  a  much  better  supply  of  tlys,  and  that  the  public 
would  not  lie  suljjected  to  the  inconvenience  they  were  often  put  to  under  the  existing 
arrangement :  And  that  the  complainant  believed  that  the  company's  station  at 
Brighton  was  lai-ge  enough  to  admit  many  more  tlys  and  carriages  than  the  pri\'ileged 
parties  usually  had  been  in  the  habit  of  sending  there  to  meet  the  trains,  and  that  it 
would  be  no  inconvenience  to  the  company  if  all  cabs  and  flys,  without  distinction,  were 
allowed  to  enter  it  in  turn  for  the  purpose  of  taking  up  fai'es  in  the  same  manner  iis 
the  deponent  was  informed  and  believed  they  did  at  the  central  station  in  London. 

There  were  also  the  affidavits  of  six  other  tly-proprietors  who  were  similarly 
excluded  from  the  railway  station,  and  who  deposed  generally  to  inconvenience  sustained 
by  passengers  from  such  exclusion. 

It  was  sulimitted  that  the  affidavits  disclosed  a  clear  violation  of  the  statute. 
[Cresswell,  J.,  referred  to  In  re  Beadcll,  ante,  p.  509,  where  a  similar  application  was 
made  on  behalf  of  a  ealj-proprietor  against  the  Eastern  Counties  Railway  Company, 
and  refu.sed.]  The  circumstances  of  that  case  were  totally  different  from  those  here  : 
no  inconvenience  to  the  public  being  there  shewn  to  have  arisen  from  the  airangement 
into  which  the  company  had  entered  ;  whereas,  here  it  is  distinctly  shewn  that  the 
public  are  inconvenienced  by  the  preference  shewn  by  this  company  to  the  five  favoured 
proprietors  of  Hys.  It  appears  that,  at  the  terminus  in  London,  all  vehicles  are  allowed 
to  enter  the  cum-[705]-pany's  premises  in  turn  without  any  partiality  or  preference ; 
and  it  is  sworn  that  the  same  arrangement  might  be  made  at  the  Brighton  station 
without  any  inconvenience  or  obstruction  to  the  company. 

Cresswell,  J.  I  am  of  opinion  that  no  ground  is  presented  to  justify  the  inter- 
ference of  the  coui't.  Before  we  put  the  powers  of  the  act  in  motion,  we  must  be 
satisfied  that  there  is  some  substantial  injury  or  inconvenience  to  the  public,  and  that 
the  complaint  is  bona  fide  made  on  behalf  of  the  public  la). 

Williams,  J.     The  complaint  must  come  from  those  who  use  the  railway. 

The  rest  of  the  court  concurring. 

Rule  refused. 

[706]     Tetley  r.  Easton  and  Another.     June  11th,  1857. 

[S.  C.  26  L.  J.  C.  P.  269.] 

A  patentee  describing  his  invention  in  the  specification,  is  to  be  taken  to  claim  as  part 
of  his  invention  all  that  he  describes  as  the  means  by  which  it  is  to  be  carried  into 
eirecl,  unless  he  clearly  cxpi-esses  a  contrary  intention. — The  plaintitl'  obtained  a 
patent  for  "certain  im[)iovemcnts  in  machinery  for  raising  and  impelling  water  and 
other  liijuids " ;  and  iiy  his  specifit'ation  he  described  a  machine  for  raising  and 
impelling  water  l)y  centrifugal  force,  the  material  parts  of  which  were  as  follows: — 
";/  '/  is  an  iron  case  madeaii-tight.  In  the  interior  of  the  case  // ;/  is  placed  a  hollow 
wheel,  having  hollow  spokes  or  radial  arms,  of  which  7  (/are  two  :  /■  c  I  aill  the  nave, 
which  is  hollow  ;  and  .<  .>■  aie  two  hollow  shafts,  one  at  each  side  of  the  wheel.  In  the 
interioi'  of  the  nave  r  there  is  a  boss  or  plate  of  metal,  marked  11,  which  is  east  in  at 
the  time  the  wheel  is  cast,  ;iiid  which  cai-ries  tiic  wheel.  The  shaft  i  i  passes  through 
the  centre  of  this  |)late,  and  is  Hrnily  keyed  in"  "  In  reference  to  the  hollow  wheel, 
I  do  not  confine  myself  to  the  number  or  U)  the  u.se  of  hollow  sjwkes,  but  in  some 
cases,  propose  to  substitute  circular  discs,  with  a  narrow  water  channel  between  them, 

(a)  See  In  re  the  Caterham  Railway  Company,  ante,  vol.  i.  p.  410,  In  re  Barret, 
ib.  423,  In  re  Mamott,  ib.  499. 
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and  a  valve  or  flexible  valve  or  valves  on  the  circumference,  so  as  to  have  a  channel 
or  channels  in  the  interior  thereof  for  the  passage  of  liquids,  and  adapted  to  neutralize 
the  efl'ects  of  suction,  by  having  a  corresponding  or  propoitionate  degree  of  suction 
at  each  side."  "  I  shall  now  proceed  to  explain  more  particularly  what  I  claim  as 
m}'  invention  or  inventions.  I  do  not  claim  to  be  the  discoverer  that  liquids  may 
be  raised  by  centrifugal  force,  nor  do  I  claim  in  any  way  the  sole  application  of 
machinery  for  raising  water  or  other" liquids  by  centrifugal  force."  He  then  intro- 
duced nine  several  distinct  claims,  the  whole  of  which  were  subsequently  by  two 
memorandums  of  disclaimer  struck  out,  except  the  following : — "  I  claim  as  my 
invention  and  application  the  means  of  increasing  the  action  of  the  machine  by  causing 
the  liquid  to  enter  the  wheel  at  both  sides."  And  by  one  of  the  memorandums  of 
disclaimer,  the  plaintiff  stated, — "I  disclaim  anj^  exclusive  right  to  wheels,  whether 
con.sisting  of  hollow  spokes  or  of  a  channel  or  channels  between  discs,  when  considered 
apart  or  separately  from  the  machinery  described  :  and  I  also  disclaim  any  exclusive 
right  to  the  parts  of  the  machinery  when  they  are  each  considered  apait  or  separate 
from  the  machinery  described  " — Upon  the  trial  of  an  action  for  an  infringement  of 
the  patent,  in  which  issues  were  taken  on  the  plaintiff's  being  the  first  inventor  and 
on  the  novelty  of  the  invention,  it  appeared  that  one  R.  had  pre\'iously  patented  an 
invention  of  "a  new  mode  of  increasing  the  power  of  certain  media  when  acted  upon 
by  rotary  fans  or  other  similar  apparatus,"  the  specification  of  which  described  a 
series  of  fans  revolving  in  cases  into  which  the  air  or  water  to  be  acted  upon  was 
admitted  equally  on  both  sides.  The  fans  and  eases  so  described  in  K.'s  specification 
were  almost  identical  with  the  wheel  used  by  the  plaintiff",  except  that  they  had 
not  a  central  disc,  and  were  attached  to  the  axle  by  spokes  extending  from  the  axle 
to  the  outer  edge  of  the  openings  for  the  admission  of  the  air  or  water  : — Held,  that, 
as  neither  the  form  of  the  wheel  used  by  the  plaintiff,  noi'  the  plan  of  admitting  water 
at  both  sides  for  the  purpose  of  being  projected  forward  by  centrifugal  force,  was 
new,  the  plaintiff'  conld  not  claim  to  be  the  inventor  of  "  the  means  of  increasing  the 
action  of  the  machine  by  causing  the  liquid  to  enter  the  wheel  at  both  sides  "  ;  and, 
consequently,  that  he  failed  upon  the  issues  of  invention  and  novelty. — The  discovery 
that  a  particular  advantage  may  be  attained  by  the  use  of  a  machine  known  before, 
in  a  manner  known  before,  is  not  an  invention  or  application  which  can  be  made  the 
subject  of  a  patent. — And,  per  Cresswell,  J.,  the  effect  of  a  disclaimer  is,  merely  to 
strike  out  from  the  specification  those  parts  of  the  machinery  which  are  disclaimed  : 
it  cannot  be  read  as  explanatory  of  that  which  remains. 

This  was  an  action  for  an  alleged  infringement  of  a  patent. 

The  declaration  stated  that  the  plaintiff'  was  the  first  and  true  inventor  of  a  certain 
new  manufaetnre,  viz.  [707]  "  of  certain  improvements  in  machinery  for  raising  and 
impelling  water  and  other  liquids,  and  also  thereby  to  obtain  mechanical  povvei- "  ;  and 
thereupon  Her  Majesty  t^ueen  Victoria,  bj'  letters-patent  duly  sealed  in  that  behalf, 
to  wit,  under  the  Great  Seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
granted  the  plaintiff,  his  executors,  administrators,  and  assigns,  the  sole  pri\'ilege  to 
make,  use,  exercise,  and  vend  the  said  invention  within  England  for  the  term  of  14 
years  from  the  11th  of  February,  1846,  subject  to  a  condition  that  the  said  plaintiff 
should  within  six  calendar  months  next  after  the  date  of  the  said  letters-patent  cause 
to  be  inrolled  in  the  high  court  of  Chancery  an  instrument  in  writing  under  his  hand 
and  seal,  particularly  describing  and  ascertaining  the  nature  of  his  said  invention,  and 
in  what  manner  it  was  to  be  performed  ;  that  the  plaintiff' did  within  the  time  prescribed 
fulfil  the  said  condition  ;  that,  on  or  about  the  14th  day  of  April,  18.53,  the  plaintiff, 
according  to  the  statute,  duly  entered  with  the  clerk  of  the  patents  of  England,  a 
disclaimer  of  part  of  the  title  of  the  said  invention,  and  a  disclaimer  and  memorandum 
of  alteiation  of  parts  of  the  said  specification,  which  said  disclaimer  and  memo- 
randum of  alteration  was  duly  filed  by  the  said  clerk  of  the  patents  and  inrolled  with 
the  said  specification  ;  that,  on  or  about  the  20th  of  April,  1854,  the  plaintiff,  according 
to  the  statute,  duly  entered  with  the  clerk  of  the  patents  of  England  another  disclaimer 
and  memoiandum  of  alteiation  of  other  paits  of  the  said  specification,  and  which  said 
last-mentioned  disclaimer  and  memorandum  of  alteration  was  duly  filed  by  the  said 
clerk  of  the  patents,  and  inrolled  with  the  said  specification  ;  and  that  the  defendants 
during  the  said  term,  and  after  the  inrolment  of  the  said  last-mentioned  disclaimer  and 
alteration,  did  infringe  the  said  patent  right  of  the  plaintiff. 
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[708]  The  following  were  the  paiticukus  of  breaches  delivered  with  the 
declaratiou  : — 

"That  the  defendants,  since  the  Kling  of  the  disclaimer  and  memorandum  of 
alteration  lastly  mentioned  in  the  declaration,  have  made  and  vended  or  used  machines 
for  raising  water  liy  centrifugal  force,  which  said  machines  are  known  as  centrifugal 
pumps,  and  which  machines  so  made  and  vended  or  used  have  the  combinations  of  the 
several  parts  as  follows,  viz.  of  a  hollow  wheel  having  a  central  plate  and  outer  discs, 
with  an  axle  and  pulley,  with  an  inclosing  case  for  the  said  wheel,  with  two  supply- 
pipes  whose  area  respectively  in  horizontal  section  is  greater  than  the  area  of  the 
respective  apertures  into  the  said  hollow  wheel, — or,  otherwise,  of  one  su[)ply-pipe  in 
which  the  water  diverges  to  the  two  sides  of  the  said  hollow  wheel,  such  last-mentioned 
supply-pipe  being  of  a  greater  area  in  its  horizontal  section  internally  than  the  area  of 
the  two  apeitures  into  the  .said  hollow  wheel, — jointly  with  a  sturting-box  ;  whereby, 
in  virtue  of  such  combinations,  the  machines  made  and  invented  or  u.sed  as  aforesaid 
perform  more  beneficially,  and  are  more  commercially  useful  than  other  combinations 
known  at  the  date  of  the  plaintifi''s  patent,  for  the  purpose  of  raising  water  or  other 
liquids  by  centrifugal  force." 

The  defendants  pleaded, — first,  that  Her  Majesty  did  not  by  the  said  letters-patent 
in  the  declaration  mentioned,  make  such  grant  as  alleged, — secondly,  that  the  plaintifl' 
was  not  the  first  and  true  inventor  of  the  said  supposed  invention  in  the  declaration 
mentioned,  as  alleged, — thirdly,  that  the  said  suppo.sed  invention  was  not  a  new 
manufacture,  as  alleged, — fourthly,  that  the  plaintiff  did  not  within  six  calendar 
months  next  after  the  date  of  the  said  letters-patent  cause  to  be  iin-olled  in  the  High 
Court  of  Chancery  any  instrument  in  writing  under  his  hand  and  sea!,  particularly 
describing  [709]  and  ascertaining  the  nature  of  the  said  invention,  and  in  what  manner 
the  same  was  to  be  peiformed, — sixthly,  that  the  supposed  disclaimers  and  memoran- 
dums of  alteration  in  the  declaration  mentioned,  were  not  entered,  filed,  and  inrolled, 
as  alleged, — sixthly,  not  guilty.     Issue  thereon. 

There  had  been  two  other  actions  by  the  plaintiff  against  the  defendants,  for  the 
same  alleged  infringements.  The  first  of  these  was  tried  before  I'ollock,  C.  B.,  at  the 
sittings  in  the  Exchequer  at  Westminster  after  Michaelmas  Term,  18.52,  and  resulted 
in  a  verdict  for  the  defendants  upon  pleas  negativing  that  the  plaintifl'  was  the  first 
inventor,  th.it  the  invention  was  new,  and  that  a  proper  specification  had  been  inrolled. 

The  defendant  thereupon  (under  ,5  &  G  \V.  i,  c.  83,  s.  1),  entered  the  memorandum 
of  disclaimer  and  alteration  hereinafter  set  out  at  p.  720,  and  commenced  a  fresh 
action  in  the  court  of  (Queen's  Bench,  to  which  the  defendants  pleaded  pleas  similar  to 
the  first,  second,  third,  fourth,  and  seventh  pleas  in  this  case.  The  cause  was  tried 
before  Wightman,  J.,  at  the  Summer  Assizes  at  York  in  185.3,  when  that  learned 
judge  ruled  that  the  specification  was  too  large,  inasmuch  as  it  claimed  absolutely  the 
wheel  as  therein  described,  whereas  the  evidence  shewed  that  the  wheel  was  not  new, 
it  being  described  iji  a  jjatent  previously  taken  out  i)y  one  Kuthven  (referred  to,  post, 
p.  727),  and  directed  a  verdict  to  i)e  entered  for  the  defenclants  on  the  second  anil 
third  i.ssues.  A  rule  was  afterwards  obtained  for  a  new  ti-ial,  on  the  ground  of 
misdirection,  which  was  afterwards  discharged  :  see  Tellei/  v.  A'a.s7(>»,  2  Ellis  i^'  B.  itfjC. 
The  plaintifl' thei'cupon  entered  the  second  memorandum  of  disclaimei'  and  alteration 
set  out  at  p.  72."3. 

This  cause  was  tried  before  Willes,  .!.,  without  a  jury,  at  (Juildhall,  on  the  .'Mst  of 
October  last. 

[710]  The  plaintiir's  specification  and  disclaimers,  which  were  jnit  in,  were  as 
follows  :  (a)^ 

"  VVHiereas  Her  present  most  excellent  Majesty,  t(|ucen  Victoria,  by  Her  royal 
letters-patent  under  the  great  seal  of  (Ireat  Britain,  bearing  date  at  Westniinster,  the 
11th  of  February,  in  the  ninth  year  of  Her  reign  (184(i),  did,  for  Herself,  Her  heirs 
and  successors,  give  and  grant  unto  me,  the  said  ('harles  Tetley,  my  executors, 
administialors,  and  assigns.  Her  especial  licence,  full  power,  sole  |)rivilege,  and 
authority,  that  I,  the  said  Charles  Tetley,  my  executors,  administrators,  and  assigns, 
or  such  others  as  I,  the  said  Charles  Tetley,  my  executors,  administrators,  and  assigns. 


(<;)  The  portions  of  the  specification  in  italics  are  those  which  are  disclaimed  or 
altered  by  the  two  memoranda  of  disclaimer  hereinafter  set  oul, — the  parts  affected 
by  the  second  disclaimer  being  inclosed  within  brackets. 
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should  at  any  time  agree  with,  ami  no  others,  fi'oni  time  to  time  and  at  all  times 
during  the  term  of  years  therein  expressed,  should  and  lawfully  might  make,  use, 
exercise,  and  vend,  within  England,  Wales,  and  Town  of  Berwick-upon-Tweed,  and  in 
the  Islands  of  Guernsey,  Jersey,  Alderney,  Sark,  and  Man,  and  also  in  all  Her  said 
Majesty's  colonies  and  plantations  al)road,  my  invention  of  '  eei'tain  improvements  in 
machinei-y  for  raising  and  impelling  water  and  other  liquids,  and  also  thereh/  to  obtain 
mi'chanical  power ;  in  which  said  letters-patent  is  contained  a  proviso  that  I,  the  said 
Charles  Tetley,  shall  cause  a  particular  description  of  the  nature  of  my  said  invention, 
and  in  what  manner  the  same  is  to  be  performed,  to  be  inrolled  in  Iler  said  Majesty's 
high  couit  of  Chancery  within  six  calendar  months  next  and  immediateh'  after  the 
date  of  the  said  in  part  lecited  letters-patent,  as  in  and  by  the  same,  reference  being 
thereunto  had,  will  more  fully  and  at  large  appear  : 

[711]  "Now  know  ye,  that,  in  compliance  with  the  said  proviso,  I,  the  said  Charles 
Tetley,  do  hereby  declare  that  the  nature  of  my  said  invention,  and  the  manner  in 
which  the  same  is  to  be  performed,  are  fully  deserilied  and  ascei'tained  in  and  by  the 
following  statement  thereof,  reference  being  had  to  the  drawings  hereunto  annexed, 
and  to  the  figures  and  letters  marked  thereon,  that  is  to  say  : — 

"  In  ordei'  that  my  improvements  may  be  understood,  reference  must  be  had  to 
the  accompanying  drawings,  marked  figures  1,  2,  and  3. 

"lu  reference  to  figure  1,  a  is  a  pipe,  the  lower  extremity  of  which  is  supposed  to 
extend  down  into  the  water  or  liquid  to  be  raised.  The  upper  end  at  //  diverges  into 
two  liranches  marked  c  c.  At  the  top  end  of  each  branch  is  an  air-tight  ii'on  box,  each 
of  which  is  marked  (/  (/,  and  each  having  a  removeable  lid  at  the  side  marked  c  c.  [/  // 
is  a  pipe  of  small  diameter,  formiiuj  a  passac/e  for  air  from  (me  box  to  the  other,  by  which 
means  one  exhausting  air-pump  answers  foi'  both  boxes.']  q  p  g  g  is  an  iron  case  made  air-tight. 
i  i  is  a  wiought-iron  shaft,  at  one  end  of  which  is  either  a  pulley  or  a  toothed  wheel 
marked  7.  k  k  are  two  journals  or  bearings  fixed  in  the  inside  of  the  boxes  d  d,  for 
the  purpose  of  carrying  the  shaft  i  i.  in  is  a  stuffing-box,  which  makes  the  passage 
through  which  the  shaft  i  i  passes  into  the  box  d  air  and  water-tight,  n  0  p  is  a  pipe 
which  joins  to  the  under  part  of  the  case  g  g  g  g  by  means  of  the  bend  at  0,  and  which 
may,  when  desirable,  be  enlarged  at  0,  and  provided  with  valves  opening  upwards.  In 
the  inteiior  of  the  case  g  g  is  placed  a  hollow  wheel,  having  hollow  spokes  or  radial 
arms,  of  which  q  q  arc  two  ;  r  r  I  call  the  na\e,  which  is  hollow  ;  and  .*  .s  are  two 
hollow  shafts,  one  at  each  side  of  the  wheel.  /  /  are  two  stuffing-boxes,  truly  bored, 
and  the  shafts  s  s  are  truly  bored  to  tit  them. 

[712]  "  In  the  interior  of  the  nave  r  there  is  a  boss  or  plate  of  metal  marked  m, 
which  is  cast  in  at  the  time  the  wheel  is  cast,  and  which  carries  the  wheel  in  the 
manner  shewn  in  the  other  section,  marked  Figure  2.  The  shaft  i  i  passes  through 
the  centre  of  this  plate,  and  is  firmly  keyed  in.  On  the  end  of  each  of  the  hollow 
spokes  q  q  is  fixed  a  short  piece  of  pipe  or  tube,  made  of  leather  or  of  india-rubber,  or 
other  flexible  and  water-proof  material  or  materials,  and  which  are  marked  ?'  and  w  ; 
the  one  marked  v  being  shewn  as  open,  and  the  one  marked  w  being  shewn  as  shut  or 
collapsed.  These  flexible  valves  are  to  be  secured  in  a  firm  and  air-tight  manner  on 
to  the  ends  of  the  spokes  by  clamps  or  other  secure  means,  .e  is  an  exhausting  air- 
pump  for  drawing  aii-  out  of  the  machine,  and  g  is  the  piston-rod  thereof,  z  ~  are  two 
vanes,  a  front  view  of  which  (in  the  interior  side)  is  shewn  in  Figure  3,  and  w'hich 
are  fastened  on  to  the  shaft  i  i  so  as  to  revolve  with  it.  A  manhole  is  to  be  provided 
in  some  part  of  the  case  g  g,  but  which  is  not  shewn  in  the  drawing.  All  the  parts 
which  have  now  been  described  (in  Figure  1),  are  represented  in  cross  vertical  section, 
with  the  exception  of  the  air-pump,  the  pipe  n  op,  [and  the qiipe  f f  f],  of  which  three 
the  drawing  shews  merely  an  external  view.  The  top  end  of  the  pipe  n  op,  the  lower 
part  of  the  pipe  a,  and  the  top  end  of  the  jump-rod,  are  represented  as  broken  off,  it 
being  to  be  understood  that  of  the  former  the  first  may  be  conducted  where  the  liquid 
is  desired  to  be  convej'ed,  and  the  second  into  the  well  or  liquid  to  be  raised,  while 
the  pump-rod  may  be  connected  to  the  moving  power  in  any  way  most  convenient. 

"Figure  2  represents  a  vertical  section  of  the  hollow  wheel  already  descril)ed  in 
Figure  1,  taken  through  the  dotted  line  c-  c-,  or  through  the  plane  in  which  the  wheel 
revolves,  q  q  are  the  hollow  spokes  ;  v  v  and  w  iv  [713]  are  the  flexible  valves,  five  of 
which  are  shewn  as  open,  and  thi'ee  as  collapsed  ;  u  is  the  boss  or  plate  of  metal 
carrying  the  wheel ;  i  is  the  hole  therein  for  the  solid  shaft.  From  an  inspection  of 
this  figure,  it  will  be  seen  how  the  plate  u  is  made  to  carry  the  wheel,  while,  from  an 
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inspection  of  Figure  I,  it  will  he  soeii  that  the  hollow  spokes  are  enlarged  in  their 
cross-section  at  the  ends  next  the  nave,  so  as  to  admit  the  liquid  to  pass  at  each  side 
of  the  plate  ii  into  the  spokes. 

"  The  operation  of  the  machine  is  as  follows  : — Let  the  attendant  first  clo.se  all  the 
flexible  valves  at  the  ends  of  the  hollow  spokes,  and  then  put  the  air-pump  x  into 
operation  to  exhaust  the  air  from  the  interior  of  the  wheel,  the  boxes  d  d,  the  pipes  c  c 
and  a.  As  this  exhaustion  takes  place,  the  liquid  will  rise  up  the  pipes  a  and  c  c,  and 
fill  the  boxes  d  d,  and  the  wheel.  After  the  exhaustion  of  the  air  just  mentioned  has 
begun  to  t;ike  place,  all  the  flexible  valves  will  remain  closed  and  air-tight,  in  virtue  of 
the  external  pressure  of  the  atmosphere,  so  long  as  the  machine  is  at  rest.  After  the 
wheel  has  become  filled  with  the  liquid,  let  it  be  put  into  rapiil  rotatory  motion  by 
means  of  the  pulley  or  toothed  wheel  j.  The  speed  at  which  the  hollow  wheel  revolves 
must  be  so  regulated  as  to  communicate  to  the  liquid  which  now  fills  the  hollow  spokes 
such  degree  of  tendency  to  Hy  oil'  (or  out)  by  virtue  of  the  centrifugal  force  imparted 
thereto  as  will  cause  it  to  force  open  the  fiexible  valves,  notwithstanding  any  pres- 
sure of  air  externally  thereon,  and  Hy  out.  The  liquid  will  be  received  into  the  iron 
case  g  r/ ;  as  one  portion  of  liquid  comes  out  of  the  hollow  wheel,  a  corresponding 
portion  will  ascend  up  the  pipes  a  and  c  c  to  supply  its  place.  Now,  if  it  be  not  intended 
to  raise  the  watei-  more  than  twenty-eight  or  from  that  to  thirty-two  feet,  that  is  to 
say,  not  higher  than  the  force  of  the  atmosphere  would  lift  it  in  vacuo  (computing 
[714]  such  distance  from  the  sui-face  of  the  water  to  be  raised  to  the  hollow  shaft), 
then  the  water  or  liquid  may  at  once  be  drawn  from  the  case  and  conveyed  where 
desired,  the  machine  as  now  described  being  sufficient.  In  such  instances,  however, 
it  is  not  requisite  the  case  should  be  air-tight,  but  may  be  open  at  the  sides,  and  in 
some  instances  there  need  be  no  case  at  all.  But,  if  it  be  desired  to  raise  the  water 
higher  than  such  distance  without  employing  two  machines,  then  the  case  must  be  air- 
tight, and  the  further  operation  will  be  as  follows  : — The  pipe  n  o  p  may  be  filled  with 
the  water  or  other  liquid  to  be  raised,  and,  either  by  the  aid  of  a  forcing  air-pump  or 
any  other  ready  method  known  for  such  purposes,  the  air-tight  case  is  to  be  filled  or 
charged  with  as  much  compressed  air  as  will  balance  the  column  of  liquid  in  the  pipe 
11  op,  whatever  m.iy  be  the  height  of  the  column,  without  sufleiing  the  liquid  to  rise 
high  enough  in  the  case  to  submerge  any  pait  of  the  wheel.  Means  must  also  be 
provided  to  renew  such  compressed  air  from  time  to  time  as  may  be  required.  Inas- 
much as  this  can  always  be  done  by  a  forcing  air-pump  as  well  as  several  other  methods 
which  are  well  known,  I  have  not  e.xhil)ited  any  means  of  doing  .so  in  the  drawings, 
it  being  unnecessary.  Now,  the  case  being  filled  with  air  so  compressed,  and  the  hollow 
wheel  with  its  supply  pipes  being  filled  with  the  liquid  to  be  raised,  as  before  described, 
then  such  speed  in  the  rotation  of  the  wheel  must  l)e  connuunicated  as  will  throw  the 
liquid  out  of  the  wheel  into  the  ease,  notwithstanding  the  latter  being  charged  with  air  so 
compressed.  The  liquid  so  thrown  out  of  the  wheel  will  fall  to  the  bottom  of  the  case, 
and  the  pressure  of  the  compressed  air  on  its  surface  will  force  it  out  by  the  pipe  n  o  p 
with  the  same  velocity  with  which  the  wheel  introduces  it  into  the  case,  and  by  that 
means  prevent  the  liquid  i-ising  in  the  case  to  impede  the  rotation  of  the  wheel. 
[715]  By  this  means,  the  liquid  may  be  raised  the  height  desired  above  thirty-two  feet, 
caie  being  taken  to  make  the  case  and  all  the  other  respective  parts  of  the  strength 
requisite  to  sustaiu  the  pressui'e.  I  would,  however,  observe  something  u[)on  that  law 
of  hydraulics  by  which  the  motion  of  liipiids  ascending  decreases  in  speeil  in  ])roportion 
to  the  height  or  length  of  the  ascending  pipe  or  channel.  For  example,  if  the  hollow 
wheel  in  Figure  1  be  thirty  feet  above  the  surface  of  the  water  in  the  well,  then  the 
liquid  would  not  i  ise  up  the  pipes  d  and  c  c,  with  near  the  same  velocity  as  it  would 
do  if  the  wheel  was  but  twenty  feet  above  the  liquid  to  be  raised.  Therefore,  if  the 
pipes  a  and  «  c  are  made  of  such  diameter  as  only  to  have  the  same  area  for  the  passage 
of  the  water  up  them  as  is  the  area  of  the  shafts  of  the  hollow  wheel,  they  will  in  such 
case  not  suppl}'  sufiicient  water  for  the  wheel.  It  is  found  that  the  decrease  in  speed 
of  water  ascending  perpendiculai'  pipes  is  nearly  as  the  sipiare  root  of  the  distiincc 
between  the  water  to  be  r.iised  and  the  point  of  di.scharge.  Uinm  this  I  Juuml  one  part 
of  mij  invention  w  impivn'nwnl.\  naindy,  to*  make  the  pipes  a  and  c  c  of  such  internal 
area  over  and  above  the  internal  area  of  the  hollow  shafts  of  the  wheel,  as  will  cause 
them  to  pass  as  much  water,  notwithstanding  the  slower  motion  thereof  up  such  pipes 

♦  Insert  "  I." 
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in  consequeDoe  of  their  length,  as  will  supply  the  wheel  with  all  it  can  dischaige.  Now, 
in  the  drawing,  these  pipes  are  shewn  of  too  small  a  diameter  to  give  full  effect  to  this 
improvement  if  thej'  are  of  any  considerable  length.  This  being  understood,  I  would 
now  say  that  I  prefer  to  make  the  area  of  such  pipes  as  many  times  gi'eater  than  the 
area  of  the  hollow  shafts  as  is  the  square  root  of  the  distance  **  between  the  surface 
of  the  water  to  be  raised  and  the  said  hollow  shafts,  or  thereabouts.  I  would  next 
observe,  in  regard  to  the  vanes  marked  z  z  in  Figure  1,  [716]  which  form  another  part 
of  my  invention  or  improvementfi,  that,  although  I  do  not  cousider  them  necessary  to  the 
action  of  the  machine,  yet,  in  cases  where  the  height  of  the  column  of  water  in  the 
supply  pipes  a  and  c  c  is  such  as  to  become  nearly  a  balance  to  the  pressure  of  the 
external  atmosphere,  then  by  their  oblique  action  upon  the  water  these  vanes  expedite 
or  force  the  water  into  the  wheel,  which  in  some  degree  becomes  necessary  in  conse- 
quence of  the  watei-  not  being  pressed  in  by  the  atmosphere  with  the  same  force  it 
would  when  the  column  of  water  in  the  ascending  pipes  is  a  short  one.  The  screw 
now  in  use  for  propelling  steam  vessels  maj^  be  substituted  for  these  vanes,  or  their 
configuration  may  be  \aried  in  any  manner,  so  long  as  such  oblique  action  upon  the 
water  is  secured  as  will  expedite  its  passage  into  the  wheel. 

"  The  operation  of  the  machine  having  now  been  explained,  and  its  general  principles 
exemplified  by  the  drawings,  I  now  proceed  to  explain  the  several  points  following, 
namely  : — 

"  Where  the  terms  '  liquid  '  or  '  water '  are  used  in  this  my  specification,  I  mean  the 
same  to  imply  either  water  or  any  other  liquid  not  injurious  to  the  materials  used  in 
the  construction  of  the  machine.  In  this  sense,  of  course,  acids  are  excepted.  I  do 
not  confine  myself  to  the  use  of  iron,  whei-e  other  metals  or  other  materials  may  be 
substituted.  I  do  not  confine  myself  to  the  use  of  pipes  or  tubes  as  channels  for 
conveyance  of  the  liquids,  but  propose  to  use  vessels  of  any  desired  configuration.  I 
do  not  in  all  cases  ])ropose  to  have  a  solid  shaft  passing  through  and  carr\'ing  the 
hollow  wheel,  but  in  some  cases  to  dispense  with  the  same,  and  to  cause  the  hollow 
wheel  to  revolve  on  its  own  hollow  shaft  passing  through  stufKng  boxes.  In  some 
cases  I  propose  also  to  dispense  with  hollow  shafts  for  the  wheel,  and  merely  to  have 
an  opening  at  each  side  [717]  of  the  nave  for  admitting  the  liquid.  \In  some  special 
cases  I  jrropose  to  liavc  an  entrance  for  the  liquid  into  the  wlied  at  one  side  thereof  only,  and  to 
counterbalance  tfie  suction  arising  therefrom,  btj  praliicing  a  correspmuling  degree  of  suction  at 
the  other  side,  leithout  adviitting  the  liquid  at  the  last-mentioned  side.^  Where  the  term 
'suction'  is  used  in  this  my  specification,  I  mean  and  intend  the  same  to  signify  the 
difierence  produced  by  the  abstraction  or  partial  abstraction  of  air  from  the  inside,  and 
the  pressure  of  air  externally  to  the  supply  pipes.  If  any  gases  or  clastic  media,  otlisr  than 
atmospheric  air,  are  used,  uith  ivliich  to  charge  the  case,  I  claim  the  sole  right  to  do  so.  In 
reference  to  the  hollow  wheel,  I  do  not  confine  myself  to  the  number  or  to  the  use  of 
hollow  spokes,  but  in  some  cases  propose  to  substitute  circular  discs,  with  a  narrow 
water  channel  between,  and  a  valve  or  flexible  valve  or  valves  on  the  circumference  ; 
and  generally  I  propose  to  construct  the  wlieel  of  every  variety  of  configuration  so  long  as  the 
same  is  constructed  so  as  to  have  a  channel  or  channels  in  the  interior  thereof  for  the 
passage  of  liquids,  and  shcdl  be  adapted  to  neutralize  the  effects  of  suction  by  having 
a  corresponding  or  proportionate  degree  of  suction  at  each  side  :  nor  do  I  confine 
myself  to  a  form  or  configuration  or  manner  of  connecting  together  any  other  parts  of 
the  machine,  but  I  propose  to  vary  the  same.  The  manner  in  which  I  propose  to  obtain 
mechanical  poiver,  as  signified  in  the  title  of  the  patent  granted  unto  mc,  is,  by  using  water  raised 
by  this  machine  as  a  moving  power  when  wind  is  applied  to  this  mcKhine  to  raise  tlie  water,  such 
wafer  so  raised  forming  a  reservoir  of  povcr  during  the  existence  of  calms.  In  i-eference  to  the 
flexible  valves  at  the  ends  of  the  hollow  spokes,  I  prefer  to  make  each  of  them  of  two 
halves  or  pieces  lengthwise,  and  sewed  or  otherwise  fastened  up  each  side,  by  which 
means  they  collapse  accoiding  [718]  to  their  weakest  form,  and  are  thereby  rendered 
more  air-proof.  In  lieu  of  the  exhausting  air-pump,  the  machine  may  he  primed  by 
any  more  convenient  and  ready  method.  In  lieu  of  the  stuff"ing-boxes,  joints  may  be 
made  air-tight  by  leather,  oi-  any  suit.;ible  means.  In  some  places  I  propose  to  place 
the  air-tight  case  in  the  liquid  to  be  raised,  dispensing  altogether  with  the  supply  pipes 
a  and  c  c.  I  also  pioposc  to  place  the  hollow  wheel  horizonUiUy,  or  in  any  other  position, 
as  may  be  desirable. 

**  Insert  "in  feet." 
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"  Having  now  explained  the  nKinner  in  which  my  machine  operates,  or  in  which 
my  inventions  act,  and  pointed  out  that  the  machinery  by  which  the  said  inventions 
act  may  be  varied  almost  to  an  indefinite  extent  iji  the  manner  of  its  construction,  I 
shall  now  proceed  to  explain  more  particularly  what  I  claim  as  my  invention  or 
inventions.  I  do  not  claim  to  be  the  discoverer  that  li<(uids  may  be  raised  by 
centrifugal  foi'ce,  noi'  do  I  claim  in  any  way  the  sole  application  of  machinery  for  raising 
water  or  other  lii|uids  by  centrifugal  foi'ce,  [exvepf  aiihj  when  the  same  v<  it-sed  as  a  imaius  of 
introduciv'j  liijuids  into  compressed  a»]  or  other  elastic  Jiuids,  as  specijkd  herein-after  in  mi/ 
*lfth  claim.     Non',  therefore, — * 

[^First,  I  claim  a.-;  my  inventioH  and  ajtplicatinn  tlw  means  of  neitlralizing  or  diminishing 
the  effects  of  snction  at  one  side  of  the  wheel  hy  cansing  the  same  degree  {or  suc/i,  other  proportionate 
degree  as  may  he  required)  of  snrtion  at  both  sides  thereof,  ivhercl/i/  a  considerable  saving  of  power 
vi  effected.^ 

"Second,  I  claim  as  my  invention  and  application  the  means  of  increasing  the  action 
of  the  machine  by  causing  the  liquid  to  enter  the  wheel  at  both  sides. 

"  Third,  I  claim:  as  my  invention  and  application  tlie  means  of  economising  thepmvcr  re<[uired 
to  more  the  whejd,  by  causing  th/i  same  to  he  mounted  on  a  solid  shaft  [719]  ("/"  a  shaft  of  snudl 
diameter)  passing  through  its  centre  to  carry  the  same. 

"  Fourth,  I  claim  as  my  invention  and  application  to  this  machine,  or  to  the  Iwllow  wlieel, 
Jlexihlc  and  collapsible  rahes.  Dial  if  to  say,  valves  mwle  of  leatlier,  or  leather  combined  with 
other  suitable  Jlexihle  substance  or  suhstance.f,  or  other  suitable  Jkxihle  ami  collapsible  suh.ftance 
or  .fuhstances  mthmtt  leather. 

"[Fifth,  I  claim:  as  my  invention  and  application  the  construction  of  machinery  for  raising 
and  impelling  water  and  otlier  liquids  by  means  of  introduring  such  water  or  other  lignids  into 
compressed  air]  or  other  suitable  elastic  Jtuiil  [in  virtue  of  centrifugal  force  imparted  thereto  by 
such  machinery,  and  causing  such  compiresseil  air\  or  other  elastic  fluid  [to  operate  as  the  lifting, 
raising,  impelling,  or  forcing  power  to  impel  such  water  or  other  liquid  upwards.] 

"  Sixth,  I  claim  as  my  invention  tlie  application  of  an  e.chausting  air-pump  to  maintain  a 
vacuum  of  air  to  such  of  these  machines  as  act  by  the  maintenance  of  the  vacuum  of  air  in  the 
hollow  wheel  and  its  supply  pipes. 

"  Seventh,  I  claim  as  my  invention  and  application,  where  jnpes  or  c/uinnels  are  used  to 
convey  water  en'  other  Ivpiids  up  to  the  holloiv  wheel,  to  make  sucli  piipes  or  channels  of  such 
internal  ■•sectional  area  over  and.  above  the  area  of  the  opiening  or  openings  into  tlie  liolhnv  wheel 
as  mil  enable  them  to  pass  liquid,  to  supply  tlie  wheel  at  a  greater  rate  than  could  be  done  if  such 
pipes  or  channels  were  not  of  such  increased  area. 

"  Eighth,  I  claim  as  my  invention  and  application  the  use  of  vanes  or  ■•screws  whose  oblique 
action  upon  tlie  ivater  .shall  impel  the  tvuter  more  rapidly  out  of  the  supply  vessels  into  tlie 
IvolUnv  wheel. 

["  Ninth,  I  claim  the  application  of  the  before-mentioned  inventions  both  wli£n  all  used  in 
combination,  or  wlien  used,  seterally."] 

[720]  The  first  disclaimer,  dated  the  1 3th  of  April,  1 853,  was  as  follows  : — 

"  Disclaimer  and  memorandum  of  alteration  entered  by  the  said  Charles  Tetlcy  with 
the  clerk  of  the  patents  of  England. 

"Whereas  the  following  part  of  the  title  of  the  said  invention,  namely,  'and  also 
thereby  to  obtain  moi-hanical  power,'  and  pari  of  the  said  specification  contained  in 
the  following  words,  namely,  'the  manner  in  which  I  propose  to  ol)lain  mechanical 
power,  as  signified  in  the  title  of  the  patent  granted  unto  me,  is,  by  using  water  raised 
by  this  machine  as  a  moving  ])ower  when  wind  is  applied  to  this  machine  to  raise  the 
water,  such  water  so  I'aised  forming  a  reservoir  of  powc^r  during  the  existence  of 
calms,'  have  been  lespectively  objected  to  as  not  describing  or  refciring  to  anything 
of  piacticjil  value  or  utility  ;  wherefore  I  do  declare  that  I  hereby  disclaim  such 
part  of  the  said  title  of  the  said  invention,  and  such  part  of  the  said  specification 
respectively. 

"  And  whereas  it  has  been  alleged  that  the  making  pipes  or  channels  for  the  supply 
of  water  of  an  area  greater  than  the  area  of  the  shaft  of  the  wheel  or  the  ajjeiturc  of 
the  raising  apparatus  was  known  at  the  date  of  the  saiil  letters-jjatont,  I  do  hereby 
declare  that  I  disclaim  the  part  of  the  said  specification  contained  in  the  following 
words,  namely: — 'Upon  this  1  found  one  part  of  my  invention  or  impiovements, 
namely.'      And  I  also  disclaim   the  part  of  the  said  specification  contained  in  the 

*  Insert  the  lines  in  italics  at  p.  711). 
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following  woids,  namely ; — '  which  form  another  part  of  my  invention  or  impi'ove- 
ments.'  And  I  also  disclaim  the  seventh  claim  and  claiming  clause  contained  in  and 
being  part  of  my  said  specification. 

"And  whereas  the  fallowing  passage  of  the  said  specification,  'I  do  not  confine 
myself  to  the  niimber  or  to  the  use  of  hoUow  spokes,  but  in  some  cases  propose  to 
[721]  substitute  circular  discs  with  a  narrow  water  channel  between,  and  a  valve  or 
flexible  valve  or  valves  on  the  circumference,  and  generally  I  propose  to  construct 
the  wheel  of  every  variety  of  configuration,  so  long  as  the  same  is  constructed  so  as 
to  have  a  channel  or  channels  in  the  interior  thereof  for  the  passage  of  liquids,  and 
shall  be  adapted  to  neutralize  the  effects  of  suction  by  having  a  corresponding  or 
proportionate  degree  of  suction  at  each  side,'  has  been  alleged  to  include  a  wheel  such 
as  is  described  in  the  two  several  specifications  of  Hale's  patents,  which  patents  are 
respectively  dated  the  1 2th  of  .lauuary,  1830,  and  the  13th  of  October,  1831  ;  wherefore 
I  hereby  declare  that  I  disclaim  the  words,  'and  generally  I  propose  to  construct  the 
wheel  of  eveiy  variety  of  configuration,  so  long  as  the  same  is  constructed,'  and  the 
words  'shall  be'  contained  in  the  above-recited  passage  of  the  said  specification. 

"  And  whereas  it  has  been  objected  and  alleged  that  the  third,  fourth,  si.xth,  and 
eighth  claims,  contained  in  and  l)eing  parts  of  the  said  specification,  amount  to  and 
are  respectively  claims  of  and  to  distinct  and  independent  inventions,  I  do  therefore 
hereby  disclaim  such  last-mentioned  parts  of  the  said  specification  respectively. 

"  And  whereas  no  other  elastic  fluid  is  more  suitable  or  economical  than  air.  I 
therefore  disclaim  in  the  said  specification  that  part  thereof  contained  in  the  words 
following,  namel}^  : — 'If  any  gases  or  elastic  media  other  than  atmospheric  air  are 
used  with  which  to  charge  the  case,  I  claim  the  sole  right  to  do  so '  ;  and  also  that 
part  thereof  contained  in  the  words  following; — 'or  other  elastic  fluids,  as  specified 
herein-after  in  my  fifth  claim '  ;  and  also  the  words  '  or  other  suitable  elastic  fluid  '  in 
and  part  of  the  fifth  claim  of  the  said  specification  ;  and  also  the  words  '  or  other 
elastic  fluid,'  also  in  and  part  of  the  same  fifth  claim.  And  [722]  in  older  to  make 
the  said  specification,  after  the  parts  thereof  herein-before  mentioned  shall  have  been 
disclaimed  as  aforesaid,  consistent,  I  do  hereby  declare  that  I  alter  the  said  specifica- 
tion by  expunging  the  word  '  to '  in  the  part  of  the  said  specification  following,  namely, 
'  to  make  the  pipes  a  and  c  c  of  such  internal  area  over  and  above  the  internal  area 
of  the  hollow  shafts  of  the  wheel  as  will  cause  them,  &o.'  And  I  further  alter  the 
said  specification  by  adding  and  substituting  the  word  '  I '  in  the  place  and  stead  of 
and  for  the  word  '  to '  so  expunged  as  last  aforesaid. 

"  And  whereas  the  sentence  and  words  following  are  contained  in  and  form  part 
of  the  said  specification,  namely,  '  this  being  understood,  I  would  now  say  that  I 
prefer  to  make  the  area  of  such  pipes  as  many  times  greater  than  the  area  of  the 
hollow  shafts  as  is  the  squai-e  root  of  the  distance  between  the  surface  of  the  watei' 
to  be  raised  and  the  said  hollow  shafts,  or  thereabouts  ' ;  and  it  has  been  pretended 
and  alleged  that  the  said  last-mentioned  sentence  is  not  so  certain  as  it  might  be. 
Now,  therefore,  I  declare  that  I  alter  the  said  specification  by  introducing  to  and  into 
the  said  last-mentioned  sentence  and  part  of  the  said  speciticixtion  the  words  '  in  feet ' 
immediately  after  the  word  '  distance  '  in  the  said  last-mentioned  sentence,  and  Ijetween 
such  word  '  distance '  and  the  word  '  between,'  also  contained  in  the  said  last-mentioned 
sentence  and  part  of  the  said  specification.  And,  in  order  fui  ther  to  make  the  said 
specification,  after  the  parts  thereof  lierein-befoie  mentioned  shall  have  been  disclaimed 
as  aforesaid,  consistent,  I  do  hereby  declare  that  I  alter  the  word  '  fifth,'  at  the  com- 
mencement of  the  fifth  claiming  clause  contained  in  the  said  specification  to  the  word 
'third,' and  also  tbe  word  'ninth,'  at  the  commencement  of  the  last  claiming  clause 
contained  in  the  said  specification,  to  the  word  'fourth.'  " 

[723]  The  second  disclaimer,  dated  the  19th  of  April,  1854,  was  as  follows  : — 

"  l)isclaimer  and  memorandum  of  altei'ation  proposed  to  be  entered  by  the  said 
Charles  Tetley  with  the  clerk  of  the  patents  of  England,  pursuant  to  an  act  passed 
in  the  fifth  and  sixth  years  of  the  reign  of  His  late  IVIajesty  King  William  the  Fourth, 
intituled  'An  Act  to  amend  the  law  touching  letters-patent  for  inventions.' 

"Whereas,  near  the  end  of  the  specification  of  the  said  letters-patent  is  introduced 
a  disclaimer,  by  which  it  was  supposed  that  a  wheel  described  in  the  said  specification, 
whether  consisting  of  hollow  spokes  or  of  a  channel  or  channels  between  discs,  was, 
when  considered  apart  or  separate  from  the  other  machinery,  disclaimed  ;  and,  since 
the  inrolment  of  the  said  specification,  a  further  disclaimer  of  certain  parts  thei'cof 
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h<as,  according  to  the  stjitute,  been  entered  with  and  filed  by  the  clerk  of  the  patents 
of  England.  But  it  has  lately  been  held  by  a  court  of  law,  that,  notwithstanding 
these  disclaimers,  such  wheel  is  claimed  apart  and  separate  from  the  other  machinery  ; 
for  which  reason,  and  in  order  to  make  the  disclaimers  more  certjiin  in  regard  to  such 
wheel,  and  to  prevent  a  like  construction  being  put  on  the  said  specification  in  regard 
to  the  separate  and  indi\idual  parts  of  which  the  machinery  consists,  I  hereb\'  alter 
the  specification  by  introducing  immediately  before  the  claiming  clauses,  near  the  end 
of  the  said  specification,  the  following  words,  viz.  '  I  (Hsclaim  anj/  e.rcl mire  rii/ht  to  wheels, 
whether  consisting  of  hollow  spokes  or  of  a  channel  or  channels  between  discs,  when  con-si/lered 
apart  or  separate  from  the  machineri/  described.  And  I  also  disclaim  any  exclusive  right  to 
Vie  parts  of  the  machinery  when  tliey  are  each  conmhred  apart  or  separate  from  the  machineri/ 
described.'  And  I  have  found  that  the  invention  [724]  claimed  as  the  first  part  of  my 
improvements,  though  new,  has  not  come  into  general  use,  for  which  reason  I  wish 
to  disclaim,  and  I  do  hereby  disclaim,  that  part  of  the  specification  which  is  contained 
in  the  finst  claiming  clause  near  the  end  of  the  said  speciticatioii,  and  also  the  following 
words,  which  occur  at  an  early  part  of  the  .said  specification,  '///  is  a  pipe  of  small 
diameter,  forming  a  passage  for  air  from  one  box  to  the  othei',  by  which  means  one 
exhausting  pump  answers  for  both  boxes.'  Also,  further  on  in  tlie  said  specification, 
the  words  'and  the  pipes///;'  also  the  word  '  three,' in  the  same  paragraph,  and 
also  the  part  of  the  drawing  shewing  such  pipe  and  passages  thei'eto ;  and  also  the 
following  words,  '  In  some  special  cases,  I  propose  to  have  an  entrance  for  the  liquid 
into  the  wheel  at  one  side  thereof  only,  and  to  counterbalance  the  suction  arising 
therefrom,  by  producing  a  corresponding  degree  of  suction  at  the  other  side,  without 
admitting  the  liipiid  at  the  last-mentioned  side.'  And  I  have  also  found  that  the 
employing  compressed  air,  described  in  my  said  specification,  though  useful  in  the 
cases  mentioned,  is  beneficial  only  when  in  combination  with  the  other  part  of  my 
invention,  and  that  there  is  consequently  no  advantage  in  my  still  retaining  a  claim 
to  compressed  air  separate  from  and  independent  of  mv  invention  which  remains 
claimed  in  the  said  specification,  for  which  reason  I  disclaim  the  following  parts  of 
my  said  specification,  'except  only  when  the  same  is  used  as  a  means  of  introducing 
liquids  into  compressed  air,'  and  'Third,  I  claim  as  my  invention  and  application  the 
construction  of  machinery  for  raising  and  impelling  water  and  other  liquids  Ity  means 
of  introducing  such  water  or  other  liquids  into  compre.ssed  air,  in  virtue  of  centrifugal 
force  imparted  thereto  by  such  machinery,  and  causing  such  compressed  air  to  operate  as 
the  lifting,  raising,  impelling,  or  forcing  power  to  impel  such  water  [725]  or  other  liipiid 
upwards.'  And,  as  the  last  claim  contained  in  the  s])ecification  would  be  inconsistent 
and  unmeaning  after  such  disclaimer  has  been  made,  I  disclaim  the  part  of  my  speci- 
fication contained  in  the  following  words,  'Fourth,  I  claim  the  application  of  the  before- 
mentioned  inventions,  both  when  all  used  in  combination,  or  wiicn  used  severally'. '  " 

The  utility  of  the  plainlili's  machine  was  not  denied  ;  and  there  was  e\'idence  of 
inf'ingement.  But  it  was  sought,  on  the  pai't  of  the  defendants,  to  shew  that  the 
alleged  invention  was  not  new  ;  for,  that  the  princi])lc  had  already  been  made  known 
by  certain  specifications  inrolled  by  one  William  Hale  on  the  li'tli  of  July,  IH.'iO,  and 
l.'3th  of  April,  18;i2,  and  by  one  Morris  West  Kuthven  on  the  -JJnd  of  September, 
1841. 

Hale's  first  patent,  dated  the  12th  of  January,  1830,  was  for  "  A  machine  or  method 
of  raising  or  forcing  water  for  propelling  vessels,  which  machine  or  method  is  also 
applicable  to  other  purposes ; "  and,  in  his  specification,  the  inventor  declared  "  that 
the  nature  of  his  .said  invention  consisted  in  a  veitical  or  horizontid  air-tight  paddle- 
box,  kept  const.intly  supplied  with  water,  and  the  sides  of  which,  by  means  of  a 
paddle-wheel  or  ])ro])ellcr  tinning  in  the  said  water,  were  forcibly  acted  upon  at  all 
points  exciipt  at  an  apertur(,'  where  the  said  water  escaped,  and  where  the  rcsistaiu^e 
oflTcred  to  the  action  of  tiie  said  water  was  less  than  at  the  other  parts  of  the  ])addle- 
box  ;  wherefore  the  boat  or  oilier  body  to  which  the  said  paddle  box  was  attached 
would  be  propelled  in  a  direction  from  the  said  ajjcrturo."  lie  then  went  on  to 
describe  the  manner  in  which  the  said  invention  wjis  to  be  performed,  thus: — "The 
propeller  which  gives  motion  to  the  water  in  this  machine  is  comiwsed  of  one  or  more 
curved  paddles,  and  set  at  an  angle  to  prevent  any  \acunm  behind  them,  revt)lving 
at  the  extremity  of  spokes  or  arms  round  on  an  axis  [726]  nearly  in  the  micldle  of  the 
machine.  The  dimensions  of  these  surfaces  vary  according  to  their  numbci-,  and  the 
area  of  the  aperture  thnjugh  which  the  water  is  discharged  ;  that  is,  if  the  propeller 
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has  one  paddle  only,  the  area  of  that  surface  must  be  equal  to  the  area  of  the  aperture  ; 
if  two  are  used,  the  area  of  each  must  be  equal  to  half  the  area  of  the  aperture ;  if 
four,  then  each  must  be  equal  to  one  fourth  of  the  area  of  the  apertiu'e,  and  so  on, 
that,  whatever  the  number  of  paddles  may  be,  the  area  of  the  whole  must  be  equal 
to  the  area  of  the  discharging  aperture."  The  specification  then  went  on  to  describe 
the  various  parts  of  the  machine,  referring  to  the  drawings,  all  of  which  had  relation 
to  propelling  vessels  ;  and  it  concluded  thus: — "I  claim  as  my  invention  the  machine 
hereinbefore  described  tohetlier  applied  rerUmUy  to  raise  miter,  or  horizontally,  to  force 
water,  for  the  purpose  of  propelling  vessels,  or  for  other  purposes." 

Hale's  second  patent,  dated  the  13th  of  October,  1831,  was  for  "Improve- 
ments in  machinery  or  appai-atus  for  propelling  vessels,  which  improvements  are  also 
applical)le  for  raising  or  forcing  water : "  and,  in  his  specification,  he  thus  describes 
he  invention — "  Mj'  invention  consists  in  the  inclosing  of  a  certain  kind  or  kinds  of 
rotary  propeller  or  forcer  within  a  scrole  or  volute  box  or  case,  whereby  the  water 
entering  into  such  box  or  case  is  driven  by  the  propeller  round  the  spiral  side 
of  the  box  or  case,  and  is  discharged  forcibly  through  a  tangential  aperture,  and 
thus  force  or  propel  the  boat  or  vessel  foiward  in  which  such  apparatus  is 
placed  ;  and,  secondly,  such  anangements  of  propelling  box  or  case,  when  fitted  with 
suitable  pipes,  are  applicable  to  raising  or  forcing  water  or  other  fluids."  He 
then  refers  to  the  drawings  in  relation  to  the  invention  so  far  as  regarded  the 
propelling  of  vessels,  and  proceeded  thus  :  —  "  Having  now  descrilied  the  manner  of 
con-[727]-structing  my  invention,  and  the  application  to  the  piopelling  of  vessels,  I 
will  now  proceed  to  describe  its  application  for  the  purpose  of  raising  and  forcing 
water  and  other  fluids.  In  this  application  of  the  apparatus,  to  the  part  k  is  to  be 
affixed  the  pipe  through  which  the  water  is  to  be  forced  in  any  direction  it  may  be 
required,  and  the  box  or  case  a  is  to  be  placed  in  a  well  or  other  reservoir,  either 
in  a  horizontal  or  vertical  position,  and  by  means  of  a  crank  or  wheelwork  rotary 
motion  is  to  be  communicated  to  the  propeller  /',  which  will  force  the  water  through 
the  opening  h  into  the  pipe  which  is  to  convey  it  in  any  direction  ;  or  in  place  of  fixing 
the  case  in  the  water  or  other  fluid,  there  may  be  a  suction-pipe  affixed  at  the  opening  d, 
and  descending  into  the  well  or  other  reservoir,  having  a  common  valve  opening 
inwards  :  by  this  arrangement,  when  the  box  or  case  and  the  suction-pipe  have  been 
filled  with  water  or  other  fluid,  the  revolution  of  the  propeller  will  drive  the  .same 
through  the  opening  k,  to  which  there  may  or  may  not  be  a  conducting  pipe  for  con- 
veying the  water  to  any  desired  place,  and  at  the  same  time  as  the  water  is  forced 
out  at  the  opening  k  there  will  be  a  constant  flow  of  water  up  the  suction-pipe  into 
the  case  or  box  a.  Having  now  de.scribed  the  nature  of  my  invention,  and  the  manner 
of  carrying  the  same  into  effect,  I  would  have  it  understood  that  what  I  claim  as  my 
invention,  is,  the  constructing  the  apparatus  so  that  the  propellers/  may  freely  revolve 
within  a  box  or  case,  the  form  of  which  is  a  continually  diverging  curve,  as  above 
described,  when  such  propellers  and  boxes  or  cases  are  applied  to  the  purposes  of  pro- 
pelling vessels,  or  for  raismij  or  forcinfj  water  or  other  ftuiils,  as  above  described." 

Ruthven's  patent  was  for  "  A  new  mode  of  increasing  the  power  of  certain  media 
when  acted  upon  by  rotary  fans  or  other  similar  apparatus  ; "  and  he  declared  the 
[728]  nature  of  his  invention  to  consist  "in  causing  the  certain  media,  by  which  he 
meant  to  include  air,  gas,  and  water,  about  to  be  acted  upon,  to  pass  through  a  series 
of  rotary  fans,  so  aiTanged  that  each  succeeding  fan  should  act  upon  the  media  which 
had  been  previously  acted  upon  by  the  next  preceding  fan,  whether  such  media  were 
gas,  air,  or  water."  He  then  proceeded  to  describe  the  invention,  with  reference  to 
the  drawings,  as  follows  : — "  Figure  1  is  a  side  view  of  a  series  of  three  fans,  with 
their  appropriate  cases,  so  arranged  as  to  effect  the  object  of  my  said  invention,  which 
in  this  case  I  have,  for  the  purpose  of  this  description,  represented  as  applied  to  increase 
the  powei-  of  an  air-blowing  apparatus.  A  is  the  first  air-case,  B  being  the  air  induc- 
tion hole.  C  C  C  are  the  arras  of  the  fans,  and  D  D  D  the  frame  work  of  the  bearings 
of  the  axes  of  the  fans.  E  E  the  exit  channel  for  the  air,  after  having  been  acted 
upon  by  the  fans,  and  by  which  it  passes  directly  into  the  fans  of  the  second  air-case  F, 
there  to  be  acted  upon  again  by  the  second  set  of  fans,  and  driven  through  the  exit 
channel  G  of  the  second  air-case  into  the  fans  in  the  third  air-case  H,  there  to  be  again 
acted  upon  by  the  third  set  of  fans,  arid  finally  expelled  as  a  blast  at  the  exit  channel  I 
of  the  third  and  last  air-case  H  By  this  arrangement,  it  will  be  seen  that  the  air 
just  taken  in  at  the  induction  hole  B  of  the  first  air-case  A  is  the  same  that  is  expelled 
in  the  form  of  a  blast  at  I,  and  has  been  acted  upon  successively  by  the  three  sets  of 
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fans.  Figure  2  is  the  plan  of  figure  1.  Figure  3  is  a  section  of  one  of  the  air-cases 
with  its  fans,  and  here  is  shewn  what  could  not  be  seen  in  the  other  figures,  but  which 
is  essential  to  be  distinctly  understood,  viz.  that  there  is  an  inner  case  revolving  with 
the  fans  inside  of  the  outer  case.  This  inner  case  is  in  this  figure  marked  K,  and 
colouied  blue,  and  to  it  the  fans  are  fixed.  Figure  5  is  a  separate  view  of  the  inner 
[729]  case,  with  its  fans,  by  which  it  will  be  seen  there  is  an  opein'ng  L  in  the  lim  of 
the  case  at  the  front  of  each  fan,  the  fans,  in  fact,  dividing  the  inner  case  into  six 
compartments,  or  any  other  number,  dependant,  of  course,  on  the  number  of  fans. 
The  air  which  is  received  into  the  opening  at  the  axis  rushes  from  the  several  compart- 
ments out  of  the  openings  L  into  the  outer  or  air-case,  and  thence  through  the  exit 
channel  of  the  said  air-case  into  the  succeeding  fan-case.  The  parts  marked  J  are  the 
driving  pulleys.  Figure  4  is  a  longitudinal  section  through  the  first  air-case  A,  shewing 
the  form  of  the  fans  and  the  mode  adopted  in  this  case  of  fixing  them  to  the  inner 
casing :  it  also  shews  the  induction  hole  to  the  second  faii-case  F,  the  exit  channel  E 
being  removed.  Now,  whereas  it  is  evident  that  no  particular  form  of  fans  is  involved 
in  my  said  invention,  provided  only  that  the  medium  to  lie  acted  upon  be  conveyed 
directlj'  from  one  to  the  other  of  the  series  of  fans,  as  hereinbefore  described,  and 
that  whether  the  object  to  be  olitained  is  a  forcible  jet  of  water  or  gas,  or  a  strong 
blast  of  air,  the  same  principle  will  prevail,  the  apparatus  being  only  varied  to  meet 
the  known  necessity  of  the  media  employed.  And  whereas  I  therefore  claim  as  my 
invention  increasing  the  power  of  the  said  media,  when  acted  upon  by  rotary  fans  or 
other  similar  apparatus,  by  causing  the  said  media  to  pass  directly  from  one  set  of  fans, 
with  their  fan-cases  as  aforesaid,  to  another,  through  the  whole  series,  as  many  as 
there  may  be,  each  succeeding  set  of  fans  acting  upon  it  in  the  state  in  which  it  left 
the  preceding  set  in  consequence  of  the  exit  channel  for  the  air  from  one  set  of  fans 
forming  the  induction  hole  for  the  air  to  the  succeeding  set  of  fans,  as  shewn  by  the 
figures  in  the  drawing." 

On  the  part  of  the  plaintiff,  it  was  insisted,  that,  taking  his  original  specification 
together  with  the  two  [730]  disclaimers,  a  claim  was  disclosed  of  a  combination  of 
machinery  which  constituted  a  new  invention,  and  which  was  not  afTected  by  anything 
di.sclosed  by  the  specifications  iin-oUed  by  Hale,  or  l)y  that  iiuolled  by  Kuthven. 

The  learned  judge,  being  of  opinion  that  the  plaintifi''s  alleged  invention  had  been 
previously  disclosed  by  the  specification  inrolled  by  Ruthven,  and  the  drawings 
annexed  to  it,  directed  a  verdict  to  be  entered  for  the  defendants  upon  the  second 
and  third  i.ssues,  and  for  the  plaintitt'  on  the  others. 

Collier,  Q.  C,  in  Michaelmas  Term  last,  pursuant  to  leave,  moved  to  enter  a  verdict 
for  the  plaintift'on  the  second  and  third  issues,  on  the  ground  that  the  invention  was 
new.  Taking  what  i-emains  of  the  plaintifi''s  specification,  as  explained  by  the  dis- 
claimers, that  which  ho  claims  as  his  invention  is  clearly  new.  [Cresswell,  J.  The 
effect  of  the  disclaimer  is,  merely  to  strike  out  fi'om  the  specification  those  parts  of 
machinery  which  ai'e  disclaimed.  It  cannot  operate  Ity  way  of  a  claim  of  the  residue  ; 
nor  can  what  remains  of  the  specification  be  construed  l)y  the  disclaimer.]  The  whole 
effect  of  the  plaintitt"s  specification,  as  it  now  stands,  is,  to  claim  a  new  combination 
of  machinery.  [Crowder,  J.  Did  not  everything  which  the  plaintifi'  claims  exist 
before  except  the  disc,  or  the  substitute  for  the  disc, — the  cairying  the  wheel  by  a 
hollow  shaft  on  lioth  sides  ?  Willes,  J.  The  disc,  I  think,  was  old.]  It  is  enough 
to  .say  that  the  plaintiff' claims  either  the  di.sc  or  the  hollow  shaft :  in  effect,  he  claims 
the  whole  of  what  the  specification  describes,  except  that  which  is  specifically  dis- 
claimed. Hale's  first  patent  was  simply  for  a  machine  for  propelling  vessels. 
[Willes,  J.  Hale's  second  patent  was  the  most  material  one.]  Hale's  was  a  totally 
different  machine  :  the  piinciple  of  vacuum  and  [731]  suction  diil  not  apply  at  all  to 
his  wheel.  [Willes,  J.  It  had  a  disc,  and  the  water  was  admitted  at  both  sides.] 
Its  purpo.se  and  its  operation  were  wholly  foreign  to  the  raising  and  propulsion  ot 
water.  Ruthven's  was  an  entire  al>f)rtion.  It  had  no  disc,  no  hollow  shaft  ;  liut  it  was 
so  constructed  that  air  oi-  water  migiit  get  in  at  botii  sides.  [Cresswell,  J.  You  clann 
generally  admitting  water  at  both  sides.)  To  a  machine  such  as  previously  described. 
[Cresswell,  J.  Would  not  Ruthven's  wheel  be  an  infringement  of  the  plaintiff's 
patent!  In  Xeuian  v.  The  Grand  . I  unci  ion  IlaiJwaij  Voiiipnny,  T)  Kxch.  3.'31,  it  was  held, 
that,  where  a  patent  is  granted  for  a  combination  of  several  things,  some  of  which  are 
old  aufl  some  new,  the  (|uestion  of  novelt}'  depends  upon  whether  that  which  is 
claimed  in  the  specification  as  a  whole  is  new  :  and  a  person  who,  by  .some  chemical 
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or  mechanical  equivalent,  imitates  a  part  of  such  combination  which  is  new  and  useful, 
is  guilty  of  an  infringement  of  the  patent.  Crowder,  J.  Does  the  specification 
confine  the  claim  to  the  disc  or  hollow  shaft  ?]  Yes ;  in  the  manner  and  for  the 
purpose  before  described.  The  specification  is  not  very  artificially  drawn  :  Ijut  the 
court  will  put  a  reasonable  constiuction  upon  the  language  used,  and  will  not  be 
astute  to  discover  defects  in  it.  In  substance,  the  wheel,  as  described,  is  claimed  in 
combination  with  the  other  things  before  mentioned. 

Cre.sswell,  J.  It  seems  to  me  that  the  plaintift^s  claim  must  be  understood  as 
confined  to  the  means  of  introducing  water  at  both  sides  of  the  wheel.  You  contend 
that  the  specification  does  not  claim  the  means  generall\%  but  only  as  previously 
described  My  Brother  Willes  thinks  that  the  matter  should  be  discussed  ;  but,  on 
shewing  cause,  the  defendants'  counsel  should  [732]  be  at  liberty  to  raise  for  argument 
any  of  the  points  which  were  taken  by  them  at  the  trial. 

Knowles,  Q.  C,  Hindmarch,  and  Keraplay,  in  Hilary  Term  last,  shewed  cause, 
the  result  of  the  two  disclaimers  leaves  only  the  second  claim  in  the  plaintitt's 
specification,  which  is  in  these  terms, —  "I  claim  as  my  invention  and  application  the 
means  of  increasing  the  action  of  the  machine,  //)/  caiisini/  the  Ihpdd  to  enter  the  wheel  at 
both  sides.''  That  now  is  conceded  not  to  be  new.  It  is,  however,  contended  on  the 
part  of  the  plaintiff  that  his  claim  is  so  limited  only  when  a  wheel  is  used  such  as 
described  in  the  previous  paits  of  the  specification.  The  former  parts  of  the  specifica- 
tion are  thus  made  important.  These,  therefore,  are  not  disclaimed,  and,  if  any  one 
of  them  is  not  new,  the  patent  is  clearly  bad.  If  the  central  plate,  or  disc,  which 
is  confessedly  old,  is  retained,  the  plaintiff  was  bound  in  his  specification  to  state 
that  it  was  old.  In  Hindmarch  on  Patents,  18.3,  the  law  upon  this  subject  is  thus 
stated  : — "  If  the  specification  describes  more  than  the  invention  itself,  it  must  clearly 
point  out  which  of  the  things  described  are  old  and  which  of  them  are  new.  And,  if 
the  subject  of  the  patent  privilege  be  an  addition  to  or  an  improvement  upon  an  old 
machine  or  other  article,  the  specification  must  not  describe  the  whole  machine  or 
article  without  distinguishing  between  the  old  and  the  new  parts  :  for,  the  proviso 
in  the  patent  I'equires  that  the  invention  shall  not  only  be  ascertained,  but  ascertained 
with  particularity  ;  and  it  is  impossible  to  contend  that  an  invention  is  so  ascertained 
by  a  specification,  if  it  describes  without  distinction  many  things  which  are  old,  as 
well  as  the  invention  itself."  For  this  the  learned  author  cites  U'ilUaim  v.  Brodie, 
Dav.  P.  C.  96,  97,  Manton  v.  Maitton,  Dav.  P.  C.  333,  349,  Hdl  v.  Thompson,  3  Meriv. 
[733]  622,  Hill  v.  Thomjismi,  S  Taunt.  375,  2  J.  B.  Moore,  424  :  to  which  may  be 
added  Holmes  v.  The  London  and  North  irestern  Railway  Company,  12  C.  B.  831.  And, 
when  this  case  was  before  the  court  of  Queen's  Beuch, — see  2  Ellis  &  B.  956,  966, — 
Lord  Campbell  said  :  "  It  is  quite  clear  that  the  patentee  has  described  the  wheel  as 
part  of  the  machinery  for  raising  and  impelling  water.  That  is  so  both  in  the  descrip- 
tion and  the  diagram.  Then  it  was  proved,  and  is  now  admitted,  that  the  wheel  is 
not  new.  That  being  so,  the  claim  is  prima  facie  bad,  because  prima  facie  all  must  be 
taken  to  be  claimed  which  is  described  as  part  of  the  machinery.  It  then  lies  on  the 
patentee  to  shew  that  he  has  clearly  pointed  out  what  is  not  new  ;  for,  the  rule  is,  that 
this  must  be  done  cle.arly.  .  .  .  Had  the  wheel  been  new,  and  the  plaintiff  had  been 
suing  for  the  infringement  of  this  patent  by  the  mere  use  of  such  wheel,  this  fourth 
claim  would  have  furnished  him  wdth  a  most  powerful  argument  to  shew  that  the 
patent  was  infringed  :  and  the  action  would  have  clearly  lain,  according  to  Smith  v. 
The  London  and  North  Western  Railway  Company,  2  Ellis  &  B.  69.  Even  if  this  is  not 
so,  the  exclusion  is  at  least  equivocal ;  and  that  is  not  enough  to  protect  the  specifi- 
cation :  the  law  on  this  point  is  well  explained  in  Holmes  v.  The  London  and  North 
Western  Railway  Company,  12  C.  B.  831."  [Cockburn,  C.  J.  The  proper  way  to  read 
the  specification  is,  to  read  the  whole  description  of  the  machinery,  and  the  claim 
left  unaffected  by  the  disclaimers.]  The  central  disc  is  twice  mentioned  in  the  descrip- 
tive part  of  the  specification, — once  at  p.  712,  line  1,  and  again  at  p.  713,  line  2.  In 
Hale's  first  patent,  the  water  is  introduced  into  the  wheel  at  both  sides  :  and  the  wheel 
there  described  diflers  from  the  plaintiff's  only  in  the  absence  of  the  central  disc  or 
plate  ;  it  is  carried  by  means  of  spokes  instead.  Hale's  second  patent  de-[734]-scribes 
a  machine  having  a  central  disc.  And  Ruthven's  invention,  although  it  proved  delusive, 
had  also  all  the  qualities  of  the  plaintiff's,  with  the  exception  of  the  central  disc.  And 
that  the  plaintifl'  claims  only  for  the  support  of  the  wheel. 

Collier,  Q.  C,  and  Chance,  in  support  of  the  rule.     That  which  the  plaintiff  claims 
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by  his  specification  as  it  now  stands  is,  not  merely  the  wheel,  but  the  combination  of 
the  wheel  with  certain  machinery  described,  whereby  certain  defects  in  a  well-known 
machine, — a  machine  for  raising  water  by  centrifugal  force, —are  counteracted.  This 
combination  is  confessedly  new.  Taking  the  specification  with  the  disclaimers,  it  is 
distinctly  pointed  out  that  the  only  claim  the  plaintiff'  makes  is,  for  the  application 
of  machineiy  for  rai.sing  water  by  centrifugal  force,  where  the  same  is  used  for  intro- 
ducing the  water  into  compressed  air.  [Willes,  J.  The  plaintiff'  seems  to  have  done 
successfully  what  Kuthven  failed  to  do, — each  iising  a  wheel  admitting  the  water  at 
both  sides.  Cockburn,  C.  J.  The  whole  question  of  novelty  seems  to  turn  upon 
Uuthven's  patent.]  That  was  for  a  mere  l)lowcr.  It  is  quite  impossible  that  the 
plaintiH'  couhl  have  di'eamt  that  that  had  any  application  to  his  invention  :  it  was 
altogether  alio  intuitu :  it  was  never  meant  to  be  applied  to  the  raising  of  water. 
[Willes,  J.  Take  away  Ruthven's  second  and  third  wheels,  and  yon  have  a  wheel 
propelling  water,  into  which  wheel  the  water  to  he  acted  upon  is  admitted  at  both 
sides.]  That  undoubtedly  is  so;  but  the  specification  filed  by  Ruthven  clearly  shews 
that  he  did  not  contemplate  any  such  use  of  his  wheel  as  the  plaintiff  suggests. 
[Crcsswell,  .T.  I  think  you  must  go  the  length  of  contending,  that,  after  the  plaintift's 
patent,  Kuth\en  could  not  have  applied  his  invention  to  pumps.]  It  may  be  that 
Ruthven's  inven-[735]-tion  is  applicable  to  a  purpose  which  he  was  not  aware  of;  and 
for  the  discover}-  of  that  it  may  be  that  a  third  party  could  not  take  out  a  patent : 
but  the  application  of  a  property  of  a  substance  (or,  as  it  is  conceived,  a  new  applica- 
tion of  machinery)  to  a  purpose  aseful  in  itself,  and  not  before  known,  may  be  the 
subject  of  a  patent:  Muniz  v.  Foster,  2  Webster's  P.  C.  96,  103.  [Hindmarch  referred 
to  Minter  v.  Mower,  6  Ad.  &  E.  735,  1  N.  &  P.  595.  There,  the  specification  of  a 
patent  described  the  invention  to  be  of  "  an  improvement  in  the  construction,  making, 
or  manufacturing  of  chairs,"  and  to  consist  in  the  application  of  a  self-adjusting  leverage 
to  the  back  and  seat  of  a  chair,  whereby  the  weight  on  the  seat  acted  as  a  counter- 
balance to  the  pressure  against  the  back,  and  whereby  a  person  sitting  in  the  chair 
might,  by  pressing  against  the  back,  cause  it  to  bike  any  inclination,  and  yet  might 
be  supported.  In  an  action  for  infringing  the  patent,  it  was  pleaded  that  the  plaintiff 
was  not  the  inventor,  and  that  the  specification  did  not  describe  the  invention  ;  and 
it  was  pioved  that  a  chair  had  previously  l)een  sold,  to  which  a  similar  leverage  was 
applied,  acting  by  the  pressure  in  the  same  way,  but  having  also  other  machinery, 
which  prevented  the  inclination  of  the  back  from  being  shifted  except  when  a  spring 
was  touched  by  the  hand.  The  juiy  found,  that,  without  such  other  machinery,  the 
chair  previously  sold  would  have  produced  an  equilibrium  by  the  self-adjusting  lever- 
age ;  that  the  maker  of  it  was  the  inventor  of  the  machine,  and  found  out  the  principle, 
but  not  the  practical  purpose  to  which  it  was  now  applied  ;  and  that  the  plaintiff  kid 
discovered  svch  purpose,  'fhe  court  directed  a  nonsuit.]  That  is  a  totally  ditt'erent 
case :  the  plaintift's  alleged  invention  was  substantially  if  not  identically  the  same  as 
Browne's.  [Growder,  J.  Ruthven,  it  seems,  was  mistaken  in  supposing  that  he 
acquired  an  [736]  increase  of  power  by  having  three  wheels  :  but,  was  there  anything 
to  pi'event  his  using  one?]  In  Russell  v.  (Jowle//,  1  G.  M.  ife  R.  8(54,  1  Webster's  P.  G. 
4fi3,  a  patent  was  susfciined  for  the  mere  omission  of  a  maundril  in  the  forming  of  iron 
])ipes.  [Gresswcll,  J.  AikI  the  substitution  of  external  pressure  in  forcing  the  metal 
through  a  die.] 

GocKlilTKN,  G.  .1.  The  strong  impression  of  the  court  is,  that  Kuthven's  patent  is 
fatal  to  the  plaintifl".  We  need  not,  therefore,  at  present  hear  counsel  on  the  efl'ect  of 
Hale's  patents. 

By  desire  of  the  court  the  case  was  re-argued  m  Easter  Tcim  List,  upon  the  effect 
of  Hale's  second  patent. 

Cur.  adv.  vult. 

Ckksswktj,,  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  for  the  infriugcnKuit  of  a  patent.  Several  pleas  were  pleaded, 
on  which  issues  w(!re  taken,  and  found  for  tin?  ])l;iintiir;  and  it  is  not  nccessai-y  to 
notice  them  further.  The  two  impoitant  |ilcas  were,  that  the  ])laintiff  was  not  the 
inventor  of  the  alleged  invention,  anfl  that  the  alleged  invention  was  not  now. 

The  cause  was  tvml  before  Willes,  .1.,  without  a  jiuy  :  and  ho  ordered  the  verdict 
on  those  two  ]>lcas  to  be  entered  foi'  the  defendant,  giving  the  plaintitl'  leave  to  move 
to  have  the  verdict  entered  in  his  favour,  if  the  coui't  should  be  of  opinion  that  he  was 
entitled  to  succeed  in  the  action. 
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It  appeared  by  the  evidence  adduced  at  the  trial,  that,  in  1846,  the  plaintiff 
obtained  a  patent  for  an  invention  of  "certain  improvements  in  machinery  for  raising 
and  impelling  water  and  other  liquids,  and  also  [737]  thereby  to  ot)tain  meclmnical  power." 
These  latter  words  were  afterwards  struck  out,  in  pursuance  of  a  disclaimer  entered 
in  1853. 

The  specification,  as  originally  inrolled,  described  minutely  the  parts  of  the  machine 
for  which  the  patent  was  granted,  and  which  was  a  pump  working  by  centrifugal  force  ; 
and,  in  the  course  of  that  description,  several  things  were  claimed  as  the  plaintiff's 
invention  :  but  all  those  claims  were  afterwards  abandoned.  The  part  of  the  machine 
upon  which  this  question  arises  was  thus  described  : — "  In  the  interior  of  the  case  g  g 
is  placed  a  hollow  wheel,  having  hollow  spokes  or  radial  arms,  of  which  q  q  are  two ; 
;■  r  I  call  a  nave,  which  is  hollow  ;  and  «  i  are  two  hollow  shafts,  one  at  each  side  of 
the  wheel."  Further  on  was  this  passage  :  "  In  refeience  to  the  hollow  wheel,  I  do 
not  confine  myself  to  the  number  or  to  the  use  of  hollow  spokes,  but  in  some  cases 
propose  to  substitute  circular  discs,  with  a  narrow  water  channel  between,  and  a  valve 
or  flexible  valve  or  \-alves  on  the  circumference,  so  as  to  have  a  channel  or  channels  in 
the  interior  thereof  for  the  passage  of  liquids,  and  adapted  to  neutralize  the  effects  of 
suction,  by  having  a  corresponding  or  proportionate  degree  of  suction  at  each  side." 
It  then  went  on  thus : — "  I  shall  now  proceed  to  explain  moi'e  particularly  what  I 
claim  as  my  invention  or  inventions.  I  do  not  claim  to  be  the  discoverer  that  liquids 
may  be  raised  by  centrifugal  force,  nor  do  I  claim  in  any  way  the  sole  application  of 
machinery  for  raising  water  or  other  liquids  by  centrifugal  force."  He  then  introduced 
nine  several  distinct  claims,  the  whole  of  which  have  .since  been  disclaimed,  save  one ; 
and  the  specification  is  now  in  these  terms  ; — "  I  disclaim  any  exclusive  right  to  wheels, 
whether  consisting  of  hollow  spokes  or  of  a  channel  or  channels  between  discs,  when 
considered  apart  or  separate  from  the  machinery  described."  "I  claim  as  [738]  my 
invention  and  application  the  means  of  increasing  the  action  of  the  machine  by  causing 
the  liquid  to  enter  the  wheel  at  both  sides." 

This  appears  to  us  to  be  the  only  thing  now  claimed  :  and  the  question  which 
we  have  to  determine  is,  whether,  according  to  the  evidence,  this  alleged  invention 
was  new. 

The  defendant  insisted  at  the  trial  that  the  plaintiff's  claim  was  not  new,  but  had 
been  previously  made  known  by  a  specification  inrolled  by  one  William  Hale  in  1830, 
and  by  another  inrolled  by  one  Morris  West  Ruthven  in  1841.  My  Brother  Willes 
was  of  opinion  that  the  plaintiff's  alleged  invention  had  been  pre\'iously  disclosed  by 
the  specification  inrolled  by  Ruthven,  and  the  drawings  annexed  to  it. 

In  Michaelmas  Term,  1856,  a  rule  nisi  was  obtained  on  the  part  of  the  plaintifl"  to 
enter  a  verdict  for  him,  pursuant  to  the  leave  reserved. 

The  case  was  argued  in  Hilary  Term  last,  and  again,  by  desire  of  the  court,  in 
Easter  Term,  as  to  the  effect  of  Hale's  patent :  and  we  are  now  of  opinion,  that,  for 
anything  communicated  to  the  public  by  Hale,  the  plaintiffs  claim  may  be  good. 

But,  with  regard  to  Ruthven's  patent  and  specification,  it  appears,  that,  in  1841, 
a  patent  was  granted  to  him  for  the  invention  of  a  new  mode  of  increasing  the  power 
of  certain  media  when  acted  upon  by  rotary  fans  or  other  similar  apparatus.  The 
machine  invented,  as  described  in  his  specification,  consisted  of  three  fans,  with  their 
appropriate  cases.  The  air  or  other  medium  to  be  acted  upon  was  admitted  into  the 
first,  and,  having  been  acted  upon  by  the  re\olution  of  the  fans,  was  driven  from  that 
into  the  second  case,  and  in  like  manner  into  the  third,  thence  to  be  projected,  as  the 
inventor  expected,  with  an  accumulation  of  force.  One  of  the  dra^vings  annexed 
shewed  that  there  was  an  [739]  inner  case  revolving  with  its  fans  inside  the  outer 
case,  and  also  that  the  air  or  water  to  be  acted  on  and  forced  forwards  was  admitted 
equally  at  both  sides.  Another  drawing  of  the  inner  case  with  its  fans  shewed  that 
there  was  an  opening  in  the  rim  of  the  case  at  the  front  of  each  fan, — the  fans  in  fact 
dividing  the  inner  case  into  six  compartments,  or  any  other  number,  dependant,  of 
course,  on  the  number  of  fans.  And  this  inner  case  so  divided  by  fans,  with  the 
openings  in  the  rim,  and  admitting  water  at  both  sides,  was  almost  identical  with  the 
wheel  used  by  the  plaintiff,  except  that  it  had  not  a  central  disc,  and  was  attached  to 
the  axle  by  spokes  extending  from  the  axle  to  the  outer  edge  of  the  opening,  for  the 
admission  of  air  or  water. 

Ruthven  was  mistaken  in  supposing  that,  by  the  use  of  three  fans,  he  should 
obtain  an  increase  of  force ;  and  it  did  not  appear  that  his  machine  was  brought  into 
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use.  And  the  question  is,  whether,  iiotwithstaiidiug  the  information  given  to  the 
public  l)y  Ruthveu's  specification,  the  phiintitf  can  chiim  to  be  the  first  inventor  of 
"  the  means  of  increasing  the  action  of  the  machine  by  causing  the  liquid  to  enter  the 
wheel  at  l)oth  sides." 

The  form  of  the  wheel  used  by  the  plaintiff"  was  not  new,  nor  does  he  claim  it  as 
new  ;  nor  was  the  plan  of  admitting  water  at  both  sides,  for  the  purpose  of  being  pro- 
jected forwarfls  by  centrifugal  foi'ce,  new, — it  having  been  made  known  by  the 
specification  inrolled  by  Ruthven,  and  the  di'awings  annexed  to  it.  It  may  be  true 
that  the  plaintitl'  first  explained  the  full  benefit  obtained  by  so  introducing  it :  but  the 
discovery  that  a  particular  advantage  was  olitained  by  the  use  of  a  wheel  known 
before,  in  a  manner  known  before,  cannot  be  called  an  invention  or  application  to 
sustain  a  patent :  Los/i  v.  Hague,  1  Webster's  P.  C.  202,  Hindmarch  on  Patents,  94. 
The  method  of  introducing  the  water  on  [740]  both  sides,  having  been  described  by 
Ruthven,  the  plaintiff  must  be  taken  to  have  learnt  that  from  him  ;  and  his  claim 
must  be  read  as  if  he  had  mentioned  that  fact  in  his  specification,  and  had  said, — "  I 
claim  the  means  of  increasing  the  action  of  the  machine,  by  causing  the  water  to  enter 
the  wheel  at  both  sides,  as  described  in  Ruthven's  drawings."  Could  that  have  been 
held  to  be  a  new  invention  ? 

It  appeals  to  us,  that,  the  raising  and  propelling  of  water  by  centrifugal  force  not 
being  claimed  as  new,  the  wheel  itself  not  being  claimed  as  new,  and  the  introduction 
of  water  at  both  sides  of  a  wheel,  in  order  to  its  propulsion  by  centrifugal  force,  being 
thus  admitted  not  to  l)e  new, — the  plaintiff  could  not  be  considered  as  the  inventor 
of  a  method  of  increasing  the  action  of  the  machine  by  so  introducing  it.  We  are, 
therefore,  of  opinion  that  the  decision  of  the  learned  judge  who  tried  the  cause  was 
right,  and  that  this  rule  must  be  discharged. 

Rule  discharged. 

Tuff  v.  Warman.     June  9th,  1857. 

[Affirmed  in  Exchequer  Chamber,  5  C.  B.  N.  S.  573.] 

In  an  action  for  an  injury  to  the  plaiTitiff's  vessel  in  consequence  of  a  collision  with 
a  vessel  under  the  control  of  the  defendant, — there  being  conflicting  evidence  of 
negligence  on  the  one  side  and  on  the  other, — the  jury  were  told,  that,  if  the 
negligence  or  default  of  the  plaintiff  was  in  any  degree  the  direct  or  proximate  cau.se 
of  the  damage,  he  was  not  entitled  to  recover,  however  great  might  have  been  the 
negligence  of  the  defendant:  but  that,  if  the  negligence  of  the  plaintilf  was  only 
remotely  coiniected  with  the  accident,  then  the  question  was  whether  the  defendant 
might  by  the  exercise  of  ordinary  care  have  avoided  it ; — Held,  a  proper  direction. 
—The  Merchant-Shipping  Act,  1.S54,  17  .V;  18  Vict.  c.  104,  leaves  the  rule  of  law 
upon  this  subject  as  it  was  before  ;  the  only  cft'cct  of  the  29()th  and  2'J.Sth  sections 
being,  to  bring  the  non-compliance  with  the  Admiralty  sailing  regulations  within 
the  ciitcgoiy  of  negligence. 

This  was  an  aittion  in  which  the  defendant  was  charged  with  having  so  negligently 
navigated  a  steam-vessel  in  the  river  Thames  as  to  run  against  and  damage  the  barge 
of  the  i)laintiH'. 

[741]  The  ilcfenilaMl  plcadeil, — fiist,  not  guilty, — secondly,  that  he  had  not  the 
conti'ol  or  management  of  the  steamer. 

The  cause  was  tried  before  Willes,  .J.,  at  the  sittings  in  London  after  last  Hilary 
Term.  The  facts  were  as  follows :— The  defendant  was  in  charge  of  a  steam-vessel 
called  the  "Celt,"  as  pilot,  coming  up  the  river,  some  miles  below  Gnivesend.  The 
plaintiff's  .sailing-barge  was  proceeding  with  a  fair  wind  down  the  river,  having  two 
men  on  board,  one  of  whom  was  at  the  helm.  It  did  not  appear  where  the  other 
was  ;  but  it  was  clear  that  they  ke])t  no  look-out,  for,  the  man  at  the  helm  stated 
that,  the  sail  being  in  his  way,  he  could  not  see  forward  without  stoo])ing,  and  ho 
admitted,  that,  although  he  .saw  the  steamer  coming  when  a  considerable  distance  oil', 
he  did  not  look  out  again  until  she  was  within  two  or  three  yards  of  him,  and  when 
it  was  too  late  to  avoid  the  collision.  The  steamer,  it  appeared,  was  on  her  right  side, 
according  to  the  Admiralty  regulations.  The  defendant  slnted  that  he  was  standing 
(111  llic  |iii(i]i  (if  the  steamer,  and  saw  the  barge  when  .ibont  .'iOO  yards  distant,  and 
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immediately  ported  his  helm  ;  that,  if  the  barge  had  done  the  same,  the  collision 
would  have  been  avoided  ;  that  he  thought  the  barge  put  her  helm  a-starboard  ;  and 
that,  finding  a  collision  inevitable,  he  put  his  helm  hard  a-port,  and  backed  his  engines, 
but  too  late.  The  defendant's  evidence  was  corroborated  by  that  of  the  captain  and 
the  mate  of  the  steamer.  On  the  other  hand,  two  seamen,  who  were  on  board  a 
yawl,  and  who  saw  the  whole  transaction,  distinctly  swore  that  the  steamer's  helm 
was  not  ported. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  plaintiff  was  not  entitled 
to  recover,  inasmuch  as  he  had  failed  to  comply  with  the  sailing  regulations  enforced 
by  the  statute  17  &  18  Vict.  c.  104,  ss.  296,  [742]  297,  298  (aV;  and  that,  assuming 
that  the  defendant  had  been  guilty  of  negligence,  still,  if  there  was  any  negligence  on 
the  part  of  the  plaintifi',  he  could  not  maintain  the  action. 

In  leaving  the  case  to  the  juiy,  the  learned  judge  told  them,  that,  if  both  parties 
were  equally  to  blame,  and  the  accident  the  result  of  their  joint  negligence,  the 
plaintifi'  could  not  be  entitled  to  recover  ;  that,  if  [743]  the  negligence  or  default  of 
the  plaintifi'  was  in  any  degree  the  proximate  of  the  damage,  he  could  not  recover, 
however  great  may  have  been  the  negligence  of  the  defendant ;  but  that,  if  the 
negligence  of  the  plaintiff'  was  only  remotely  connected  with  the  accident,  then  the 
question  was  whether  the  defendant  might  not  by  the  exercise  of  ordinary  care  have 
avoided  it ;,  that,  as  the  people  on  board  the  plaintifi"s  barge  were  keeping  no  look- 
out, the  defendant  should  ha\e  gone  to  star-board,  or  reversed  his  engines,  and  so 
avoided  the  collision  :  and  he  referred  for  an  illustration  to  the  case  of  Davies  v.  Mann, 
10  Exch.  546  ;  and  he  concluded  thus, — "  Do  you  consider  that  the  absence  of  a  look- 
out was  negligence  on  the  part  of  the  plaintiff?  If  so,  you  will  consider  whether  it 
directly  contributed  to  the  accident.  If  you  think  that  the  plaintiff  directly  con- 
tributed to  the  accident,  you  will  find  for  the  defendant ;  but,  if  you  think  that  the 
defendant  by  his  negligence  directly  caused  the  injury,  you  must  find  for  the 
plaintiff" 

The  jury  returned  a  verdict  for  the  plaintiff',  damages  1061.(a)'^. 

Collier,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection  "  on  the  subject  of  negligence,"  and  that  the  verdict  was 
against  evidence. 

When  the  rule  came  on  for  argument,  Cresswell,  J.,  objected  that  the  grounds 

(rt)'  The  296th  section  enacts,  that,  "  whenever  any  ship,  whether  a  steam  or  sail- 
ing .ship,  proceeding  in  one  direction,  meets  another  ship,  whether  a  steam  or  sailing 
ship,  proceeding  in  another  direction,  so  that,  if  both  ships  were  to  continue  their  respec- 
tive courses,  they  would  pass  so  near  as  to  involve  any  risk  of  a  collision,  the  helms 
of  lioth  ships  shall  be  put  to  port,  so  as  to  pass  on  the  port  side  of  each  other ;  and 
this  rule  shall  be  obeyed  by  all  steam-ships  and  by  all  sailing  ships  whether  on  the 
pott  or  starboard  tack,  and  whether  close-hauled  or  not,  unless  the  circumstances  of 
the  case  are  such  as  to  render  a  departure  from  the  rule  necessary  in  order  to  avoid 
immediate  danger,  and  subject  also  to  the  proviso  that  due  regard  shall  be  had  to  the 
dangers  of  navigation,  and,  as  regards  sailing  ships  on  the  starboard  tack  close-hauled, 
to  the  keeping  such  ships  under  command." 

The  297th  section  enacts  that  "every  steam-ship,  when  navigating  any  narrow 
channel,  shall,  whenever  it  is  safe  and  practicable,  keep  to  that  side  of  the  fair-way  or 
mid-channel  which  lies  on  the  starboard  side  of  such  steam-ship." 

The  298th  section  enacts,  that,  "if,  in  any  case  of  collision,  it  appears  to  the  court 
before  which  the  case  is  tried  that  such  collision  was  occasioned  by  the  non-observance 
of  any  rule  for  the  exhibition  of  lights  or  the  use  of  fog-signals  issued  in  pursuance 
of  the  powers  hereinbefore  contained  (s.  29.5),  or  of  the  foregoing  rule  as  to  the  pass- 
ing of  steam  and  sailing  ships  (s.  296),  or  of  the  foregoing  rule  as  to  a  steam-ship 
keeping  to  that  side  of  a  narrow  channel  which  lies  on  the  starboard  side  (s.  297),  the 
owner  of  the  ship  by  which  such  rule  has  been  infringed  shall  not  be  entitled  to 
recover  any  recompense  whatever  for  any  damage  sustained  by  such  ship  in  such 
collision,  unless  it  is  shewn  to  the  satisfaction  of  the  court  that  the  circumstances  of 
the  case  made  a  departuie  from  the  rule  necessary." 

(a)-  Being  the  amount  of  the  penalty  of  the  bond  given  by  the  defendant,  and  the 
sum  payable  to  him  for  pilotage  in  respect  of  the  voyage  on  which  he  was  engaged  at 
the  time  as  pilot.     See  17  &  18  Vict.  c.  104,  s.  367, 
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upuu  which  the  rule  liad  been  grunted  were  not  so  stilted  tliereiii  as  to  comply  [744] 
with  the  33rd  section  of  tl)e  Common  Law  Procedure  Act,  1851  (17  &  18  N'ict.  c.  125). 

Collier.  It  was  impossible  to  state  shortly  what  was  the  particular  objection  to 
the  summing-up  of  the  learned  judge.  Error  pervaded  the  whole  of  it,  though  the 
part  \vhich  was  the  most  objectionable  was  that  in  which  the  learned  judge  told  the 
jury  that,  "if  they  were  of  opinion  that  the  plaintift'  by  his  own  negligence  directly 
contributed  to  the  accident,  they  must  find  for  the  defendant ;  but  that,  if  they  thought 
that  the  defendant  directly  caused  the  injury,  they  must  find  for  the  plaintitl'."  It 
was  not  properly  a  question  of  directly  or  indirectly  contrilniting :  as  to  the  plaintiti"s 
negligence,  it  is  submitted  that  it  was  incorrect  to  put  it  to  the  jury  to  say  whether  it 
directly  caused  the  accident;  but,  assuming  that  the  defendant  had  been  guilty  of 
negligence,  the  proper  question  for  them  to  consider  was,  whether  the  plaintitl'  might 
not  by  the  exercise  of  ordinary  care  have  avoided  the  collision  ;  for,  to  use  the 
language  of  Lord  Carapljell's  dictum  in  Dmvell  v.  The  General  Stcam-Navkjaiion  Com- 
pany,  5  Ellis  &  B.  195,  203,  the  plaintitl' "  cannot  cast  upon  the  defendant  the  neces- 
sity of  taking  extraordinary  care."     See  post,  p.  751. 

Honyman  (with  whom  was  J.  Wilde,  Q.  C.)  now  shewed  cause.     The  jury  were 
directed  in  strict  accordance  with  the  rule  laid  down  in  all  the  cases  upon  this  subject. 
The  statute  17  &  18  Vict.  c.  104,  has  made  no  alteration  in  the  law  in  this  respect;  it 
merely  re-enacts  what  was  the  Admiralty  rule  before.    In  Douvll  v.  The  General  Steam- 
Naviyation  Company,  5  Ellis  &  B.  195,  it  was  held  that  a  plaintilf  cannot  recover  at 
law  for  mischief  done  to  his  ship  by  its  being  struck  by  the  defendant's  ship,  in  con- 
sequence of  the  latter  ini-[745]-properly  managed,  if  it  appear  that  the  plaintiff's  ship 
was  improperly  managed,  and  that  such  improper  management  directly  contributed 
in  any  degree  to  the  accident,  however  much  the  defendant   may  also  be  in  fault : 
though,  if  there  be  negligence  on  the  part  of  the  plaintiff'  only  remotely  connected 
with  the  accident,  the  question  is,  whether  the  defendant  by  ordinary  care  and  skill 
might  have  avoided  the  accident.     The  statute  14  &  15  Vict.  c.  79,  s.  26,  gave  power 
to  the  Admiralty  to  make  such  regulations  as  they  might  think  fit  requiring  the  exhibi- 
tion of  lights  by  steam  or  sailing  vessels :  s.  28  enacted  that,  in  case  of  a  collision  by 
two  vessels,  if  it  was  occasioned  by  the  non-observance  of  such  rules,  the  owner  of  the 
vessel  by  which  the  rule  had  been  infringed  should  not  be  entitled  to  recover  for  the 
damage,  unless  it  appeai'ed  to  the  court  that  the  circumstances  justiKed  a  departure 
fi'oni  the  rule.     The  Admiralty  made  a  regulation  that  "all  sailing  vessels  when  under 
.sail,  or  being  towed,  approaching  or  being  approached  by  any  other  vessel,  should  be 
bound  to  shew,  between  sunset  and  sunrise,  a  iiriglit  ligiit,  in  such  a  position  as  could 
be  best  seen  by  such  vessel  or  vessels,  and  in  sufficient  time  to  avoid  collision."     The 
plaintiff',  the  owner  of    a  sailing  collier  vessel,  declared  against  the  defendant,  the 
owner  of  a  steamer,  for  that,  by  negligence  of  the  defendant,  the  steamer  struck  the 
collier,  which  was  thereby  run  down  and  sunk.     The  defendant  pleaded  not  guilty. 
It  appeared  at  the  trial  that  the  collision  took  place  on  a  dark  night ;  that  the  collier 
had  exhibited  a  light,  but  had  withdrawn  it  two  or  three  minutes  before  the  collision, 
and  was  not  visible  to  the  steamer  till  within  two  or  three  of  the  collier's  lengths  off': 
l)ut  the  jjlaintiff' contended,  that,  if  the  steamer  had  been  managed  with  oi-dinary  care 
and  skill,  the  accident  would  not  have  happened.     The  judg(!  told  the  jury,  tiiat,  if 
there  wa.s  negligence  on  the  part  of  [746]  the  plaintiff"  as  well  as  the  defendant  which 
led  to  the  collision,  the  plaintiff'  could   not  recover,  if  the  defendant  could   not   have 
avoided  the  accident  by  care  and  skill ;  and  that,  su|)posing  there  was  negligence  on 
the  part  of  the  collier,  still,  if  the  steamer  could  by  ordinaiy  care  and  skill  have  avoided 
the  collision,  the  defendant  would  be  answerable.     lie  then  asked  the  jury, —  1.   Was 
there  negligence  on  the  part  of  the  plaintiff'  with  respect  to  tiie  light,  which  led  to 
the  collision  !     2.  Could  the  defendant  have  avoided  the  collision  by  ordinary  caro 
and  skill  ?     3.  Was  the  damage  occasioned  by  the  accident  the  result  of  circumstances 
for  which  more  blame  attached  to  the  one  side  than  the  other?     The  jury  answered, 
—  1.   "We  Hnd  there  was  fault  on  the  part   of  the  collier  in   not  continuing  the  light 
till  the  danger  was  past."     2.   "  It  is  the  o|)inion  of  the  jury  that  the  steamer  wjis 
going  at  too  great  a  speed  on  .so  dark  a  night,  in  which  r(^s[)ect  there  wa.s  w.mt  of 
caution  ;  but  that  it  was  impossible  to  avoid  the  accident  when  the  steamer  was  within 
two  or  three  of  the  collier's  lengths."     .3.   "  We  are  much  inclined  to  tliink  the  pre- 
ponderance of  blame  to  bo  with  the  stcamei'."     The  court   held   that    the  defendant 
was  entitled  to  the  verdict ;  for  that  the  lirst  answer,  connectcil  witli   the  direction 
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and  question,  must  lie  understood  as  a  finding  that  the  discontinuance  of  the  light  led 
to  the  collision,  which  precluded  the  plaintiti'  from  recovering,  both  at  common  law 
and  under  s.  28  of  the  stiitute, — the  Admiralty  regulation,  upon  a  true  construction, 
requiring  that  the  sailing  vessel  should  shew  the  light  for  a  reasonable  time,  and  it 
not  being  necessary  to  plead  the  statute  and  regulation  specially,  the  statute  giving 
only  a  rule  of  evidence  ;  and  that  the  second  and  third  answers  strengthened  the 
conchision  in  favour  of  the  defendant,  as  shewing  that  the  discontinuance  of  the  light 
made  it  impossible  to  a\-oid  the  accident  [747]  after  the  collier  became  visible,  and  it 
being  therefore  immaterial  which  party  was  on  the  whole  most  to  blame.  In  giving 
judgment.  Lord  Campbell  says  :  "  By  the  answer  to  the  first  question,  we  consider 
the  jury  to  have  found  that  the  master  of  the  collier  did  not  properly  observe  the 
regulation  of  the  Admiralty  made  under  the  authority  of  the  statute  14  &  15  Vict. 
c.  79,  s.  26."  "  We  likewise  think  that  the  jury  must  be  taken  to  ha\-e  found  that 
this  fault  led  to  the  collision.  If  it  was  a  proximate  cause  of  the  collision,  however  much 
the  steamer  might  be  in  fault,  this  action  cannot  be  maintained.  According  to  the 
rule  which  prevails  in  the  court  of  Admiralty,  in  a  case  of  collision,  if  both  vessels  are 
in  fault,  the  loss  is  equally  divided  :  but,  in  a  court  of  common  law,  the  plaintiff'  has 
no  remedy  if  his  negligence  in  anj^  degree  contributed  to  the  accident.  In  some  cases 
there  may  have  been  negligence  on  the  part  of  a  plaintiff'  remotely  connected  with 
the  accident ;  and,  in  these  cases,  the  question  arises,  whether  the  defendant  by  the 
exercise  of  ordinary  care  and  skill  might  have  avoided  the  accident,  notwithstanding 
the  negligence  of  the  plaintiff',  as  in  the  often-quoted  donkey  ease,  Davies  v.  Mann, 
10  M.  ct  W.  546.  There,  although  without  the  negligence  of  the  plaintiff"  the  accident 
could  not  have  happened,  the  negligence  is  not  supposed  to  have  contributed  to  the 
accident,  within  the  rule  upon  this  subject :  and  if  the  accident  might  have  been 
avoided  by  the  exercise  of  ordinary  care  and  skill  on  the  part  of  the  defendant,  to 
his  gross  negligence  it  is  entirely  ascribed,  he  and  he  only  proximately  causing  the 
loss.  But,  in  the  present  case,  the  jury  appear  to  have  concluded  (as  they  well  might 
have  done  upon  the  evidence)  that  the  negligence  of  the  master  of  the  collier,  in  not 
properly  complying  with  the  Admiralty  regulation,  directly  contributed  to  the  accident, 
although  there  was  negligence  on  the  other  [748]  side,  and  'the  preponderance  of 
blame  '  was  'with  the  steamer.'"  [Williams,  J.  The  court  there  seem  to  treat  it  as 
a  question  for  the  jury  whether  there  was  negligence  or  not.]  It  is  not  possible  to 
use  words  more  closely  following  the  rule  laid  down  by  the  court  of  Queen's  Bench 
in  that  case  than  the  learned  judge  here  did.  [Cresswell,  J.  Suppose  the  plaintiff" 
had  seen  the  steamer  coming,  and  had  notwithstanding  persisted  in  steering  in  the 
same  direction,  would  he  have  been  guilty  of  negligence  ?J  No  doul>t  he  would. 
[Cresswell,  J.  Suppose  he  was  guilty  of  another  default,  that  of  omitting  to  keep 
a  pioper  look-out,  would  the  plaintiff'  have  directly  contributed  to  the  accident?]  The 
question  at  present  is,  not  whethei-  the  verdict  was  warranted  by  the  evidence,  but 
whether  the  direction  was  right.  [Cockburn,  C.  J.  Wheie  the  duty  of  one  na^•igating 
a  vessel  is  expressly  pointed  out  by  an  act  of  parliament,  and  he  neglects  to  pursue 
it,  and  in  consequence  his  ve.ssel  is  run  into,  can  it  be  said  that  he  docs  not  con- 
triliute  to  the  accident 'I  Willes,  J.,  referred  to  Smith  v.  I'ds-i,  2  Hurlst.  &  N.  97. 
Cockburn,  C.  J.  Why  should  we  depart  from  the  words  of  the  act  of  parliament? 
The  language  of  the  298th  section  is,  that  "  if  in  any  ease  of  collision  it  appears  to  the 
court  that  such  collision  was  occa.sioned  by  the  non-observance  of  any  rule,"  &c.,  the 
owner  shall  not  be  entitled  to  recover  any  recompense  for  any  damage  sustained  by 
such  ship  in  such  collision.  The  legislature  may  have  thought  it  so  important  that 
these  rules  should  be  observed,  as  to  impose  these  consequences  for  their  non-observ- 
ance.] If  that  strict  construction  be  adopted,  it  will  equally  apply  to  the  case  of  an 
injury  wilfully  inflicted  :  and  it  can  hardly  be  contended,  that,  because  the  plaintiff" 
has  been  guilty  of  some  negligence  in  omitting  to  comply  with  the  requirements 
of  the  statute,  "the  defendant  might  run  him  down  with  impunity.  The  [749]  other 
point  which  it  is  insisted  ought  to  have  been  left  to  the  jury.— whether,  assuming 
that  there  was  some  negligence  on  the  part  of  the  plaintiff",  the  defendant  might  by 
exercising  ordinary  cai'e  and  skill  have  avoided  the  collision, — was  in  eff'ect  left  to 
them.     And  the  finding  of  the  jury  was  abundantly  warranted  by  the  evidence. 

Collier  and  Digby  Seymour,  in  support  of  the  rule.  The  importance  attached  by 
the  legislature  to  the  observance  of  the  rules  enforced  by  s.  296  of  the  Merchant 
Shipping  Act,  1854,  is  shewn  by  the  299th  section,  which  enacts  that,  "in  case  any 
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damage  to  person  or  property  arises  from  the  non-observance  by  any  ship  of  any  of 
the  sail]  iiiles,  such  damage  shall  be  deemed  to  have  been  occasioned  bj'  the  wilful 
default  of  the  person  in  charge  of  the  deck  of  such  ship  at  the  time,  unless  it  is  shewn 
to  the  satisfaction  of  the  court  that  the  cii'cuinstances  of  the  case  made  a  departure 
from  the  rule  necessarv."  The  want  of  a  look-out  on  board  the  barge,  and  the  omission 
to  port  iier  helm  oi\  the  approach  of  the  "Celt,"  were,  if  not  the  immediate  cause  of 
the  accident,  mainly  instrumental  or  conducive  to  it.  Is  a  man  to  be  in  a  better 
position  because  he  is  so  reckless  as  to  keep  no  look-out,  than  he  would  have  been  in 
if  he  had  complied  with  the  regulations  and  been  guilty  of  a  mere  error  in  judgments 
That  would  be  holding  out  a  premium  for  negligence.  In  BriiUjc  v.  The  Gmnd  Junctkm 
Bailway  Vomjmiu/,  3  M.  &  W.  244,  Parke,  B.  says  :  "The  rule  of  law  is  laid  down  with 
perfect  correctness  in  the  case  of  Butterjield  v.  Forrester,  11  East,  60  ;  and  that  rule  is, 
that,  although  thei-c  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet,  unless  he 
might,  by  the  exercise  of  ordinary  care,  have  avoided  the  consequences  of  the  defen- 
dant's negligence,  he  is  entitled  to  recover:  if  by  [750]  ordinary  care  he  might  have 
avoided  them,  he  is  the  author  of  his  own  wrong."  [Cresswell,  J.  Have  you  found 
the  doctrine  of  Butterjield  v.  ForrcMer, — which  was  the  case  of  a  nuisance  or  obstruction 
on  a  highway-, — applied  to  a  case  of  active  negligence  on  the  part  of  the  plaintiff  ?] 
It  was  extended  to  a  ease  like  the  present  in  TItorogood  v.  Bryan,  8  C.  B.  115,  where 
it  was  held,  that  one  who  sustains  an  inj^uy  from  a  collision  with  a  carriage  or  vessel, 
catniot  maintain  an  action  against  the  owners  of  such  carriage  or  vessel,  if  negligence 
either  on  his  part  or  on  the  part  of  those  having  the  guidance  of  the  carriage  or  vessel 
in  which  he  is  a  passenger,  conduced  to  the  accident,  and  such  injury  might  have  been 
avoided  by  the  exercise  of  reasonable  care  on  his  pai't  or  their  part.  Not  a  word  is 
said  there  about  the  plaintiff's  conduct  directlj'  or  indirectly  causing  or  contributing 
to  the  accident.  [Williams,  J.  That  case  has  been  made  the  subject  of  some  damaging 
remarks  in  the  last  (Ith)  edition  of  Smith's  Leading  Cases,  vol.  i.,  p.  220(rt).]  In 
the  course  of  the  argument  in  Dowell  v.  Tlie  General  /Steam-Narif/atimi  [751]  Coinpam/, 
5  Ellis  &  B.  195,  iO.'i,  it  was  suggested  that  "  the  mere  fact  that  a  ijlaintiii",  who  has 
liuen  run  over  by  tlie  defendant,  was  on  the  wrong  side  of  the  way,  does  not 
neces.sarily  give  a  defence  :  but,  if  his  being  there  was  the  immediate  cause  of  the 
accident,  then  there  is  a  defence."  To  this  Lord  Campbell  assents,  observing, — "  He 
cannot  cast  on  the  defendant  the  necessity  of  taking  cxtiaordinary  care."  The  proper 
wa)'  of  leaving  the  question  to  the  jury  here  would  have  been,  whether  the  defendant 
could  by  the  exercise  of  ordinary  care  have  avoided  the  accident, — whether  the 
plaintiffs  negligence  in  any  degree  contributed  to  the  injury  ;  not  whether  it  directly 
or  indirectly  caused  or  contributed  to  it.  [Coekbnrn,  ('.  J.  Suppose  the  defendant 
saw  the  bargeman  a.sleep  at  his  helm,  would  he  have  been,  —independently  of  the 
stiitnte, — justified  in  keeping  on  his  course  and  runin'ng  into  him  ?  How  does  that 
case  differ  from  that  of  a  man  falling  asleep  when  driving,  or  of  a  drunken  man 
lying  on  a  highway?]  He  had  no  right  to  speculate  oti  the  bargeman's  doing  wrong. 
In  the  case  of  The  Mniii/ertfm,  2  Jurist,  N.  S.  (i20,  a  sailing  vessel  not  having  ported 
her  helm  in  suliicient  time,  and  not  having  a  light  in  accordance  with  the  Admiralt\' 
legulations,  was  I'un  into  by  a  steamer  :  and  it  was  held  that  the  steamer  was  not  to 
blame.  Dr.  Lushington  there  says  :  "  Both  parties  are  bound  to  act  on  the  presump- 
tion that  the  statute  must  and  will  be  obeyed.     The  vessel  approaching  is  justified  in 

(a)  "  If "  say  the  learned  editors,  "  two  drunken  stage-coachmen  were  to  drive 
their  res])cctive  carriages  against  each  other  and  injure  the  passengers,  each  would 
have  to  bear  the  injury  to  his  own  carriage,  no  doubt;  but  it  seems  highly  unreason- 
able that  each  set  of  passengers  should,  by  a  fiction,  be  identified  with  the  coachman 
who  drove  them,  .so  ;is  to  be  restricted  foi'  rem(!dy  to  actions  against  thcii'  own  driver 
or  his  cni[)lovcr.  This  nevertheless,  appears  to  i)e  the  I'csult  of  the  decision  in  T/ioroifood 
V.  Jlri/nn  :  but  it  may  be  (piestioned  whether  the  reasoning  of  the  coiut  in  that  case 
is  consistent  with  those  of  liii/ln/  v.  Hewitt,  -t  I'^xch.  240,  and  G'reinlnnd  v.  C/iaplin, 
5  Exch.  24.'{,  or  with  the  series  of  decisions  from  tjimrmnn  v.  Burnett,  6  M  <t  W.  4!)!), 
to  Ji'nf^ilie  V.  T/ie  Lonilan  and  Nurth  IVcsteru  llnilway  t'oinpany,  4  Exch.  244.  Why  in 
this  particular  case  lioth  the  wrong-doors  should  not  be  eonsidei'ed  liable  to  a  person 
free  from  all  l)lame,  not  answerable  for  the  act«  of  either  of  them,  and  whom  they 
have  both  injured,  is  a  question  which  seems  to  deserve  more  consideiation  than  ft 
recei\ed  in  Tlwrofjood  v.  ISryan." 
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supposing  that  the  other  will  obey  the  statute."  [Williams,  J.,  referred  to  the  case  of 
The  Majior  of  Colchester  v.  Brooke,  7  Q.  B.  [752]  339,  whei'e  it  was  held,  that,  if 
property  (as,  oysters)  be  placed  in  the  channel  of  a  public  navigable  river  so  as  to 
create  a  pulilic  nuisance,  a  person  navigating  is  not  justified  in  damaging  such  property 
by  running  his  vessel  against  it,  if  he  has  room  to  pass  without  doing  so ;  for  an 
individual  cannot  abate  a  nuisance  if  he  is  no  otherwise  injured  by  it  than  as  one  of 
the  public  :  and  therefore  the  fact  that  such  property  (so  placed)  was  a  nuisance,  is  no 
excuse  for  running  upon  it  negligently.]  In  Moiiison  v.  The  General  Steam-Navigation 
Company,  8  Exch.  733,  it  was  held,  that,  where  a  vessel  through  sheer  negligence 
injures  another  vessel  by  running  her  down  at  night,  the  mere  fact  that  the  injured 
vessel  was  at  the  time  guilty  of  an  infringement  of  the  Admiralty  regulations  by  not 
exhibiting  a  light,  affords  no  justification  under  the  act,  where  the  absence  of  the 
light  does  not  in  any  way  contribute  to  the  accident.  That,  it  is  submitted,  is  the 
correct  view.  VennaU  v.  Garner,  1  C.  &  M.  "21,  seems  very  applicable  here  :  it  was 
there  held,  that,  in  case  for  running  down  a  .ship,  neither  party  can  recover  when  both 
are  in  the  wrong ;  but  the  plaintiif  may  recover,  although  he  might  have  prevented 
the  collision,  provided  that  he  was  in  no  degi-ee  in  fault  in  not  endeavouring  to 
prevent  it.  Bayley,  J.,  says  ;  "The  rule  i.s,  that  the  plaintiff  could  not  recover,  if  his 
ship  were  in  any  degree  in  fault  in  not  endeavouring  to  prevent  the  collision.  Here, 
the  plaintiff  had  a  right  to  presume  that  the  defendant's  ship  would  do  what  she 
ought  to  do."  So,  here,  the  defendant  had  a  right  to  presume  that  the  plaintiff  would 
do  what  the  statute  lequires  him  to  do,  and  which  it  was  his  duty  to,  viz.  to  port  his 
helm.  The  jury  should  have  been  directed  as  in  Smith  v.  Voss,  1  Hurlst.  &  N.  97,  and 
should  have  been  asked  to  say  whether  the  collision  was  in  any  degree  caused  by  the 
negligence  or  breach  of  duty  of  the  plaintiff.  [Cockburn,  [753]  C.  J.  Is  not  that 
involved  in  the  question  which  was  left  to  them,  viz.  whether  the  plaintiff  by  his 
negligence  directly  contributed  to  the  accident  ?]  The  introduction  of  that  word 
"directly"  was  calculated  to  embarrass  and  mislead  the  jury,  and  to  withdraw  their 
minds  from  the  real  question  in  issue.  [Cockburn,  C.  J.  Does  not  a  man  directly 
contribute  to  an  accident,  by  putting  himself  by  his  own  negligence  in  a  position  in 
which  but  for  such  negligence  the  accident  would  not  have  happened?]  In  some 
sense,  no  doubt,  he  does.  Then,  as  to  the  evidence, — the  finding  that  the  plaintiff 
was  not  directly  contributory  to  the  accident,  was  cleai'ly  against  all  the  evidence. 
It  was  admitted  that  he  kept  no  look-out,  and  it  was  proved  by  all  the  witnesses  that 
he  did  not  port  his  helm.  It  is  manifest,  therefore,  that  he  was  guilty  of  gross 
negligence,  and  that  that  negligence  must  have  contributed  to  the  accident  (a). 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  As  to 
the  verdict  being  against  the  evidence,  my  Brother  Willes,  who  tried  the  cause, 
reports  to  us  not  only  that  he  was  not  dissatisfied  with  the  conclusion  the  jury  came 
to,  but  that  he  thinks  the  verdict  was  right :  under  these  circumstances,  therefore,  the 
rule  cannot  be  sustained  on  that  ground.  As  to  the  other  ground  upon  which  this 
rule  was  moved,  after  much  consideration  I  have  satisfied  myself  that  the  direction  of 
the  learned  judge  was  right.  The  first  objection  to  the  summing  up  is,  that  it  was 
left  to  the  jury  to  say  whether  the  plaintiff  had  by  his  own  negligence  directly  con- 
tributed to  the  result :  and  it  was  contended,  that,  looking  at  the  296th  and  298th 
sec-[754]-tions  of  the  Merchant  Shipping  Act,  1854,  17  &  18  Vict.  c.  104,  the  case  as 
to  this  part  of  it  should  have  been  left  to  the  jury  independently  of  the  question  of 
the  plaintiff's  having  been  contributory  to  the  accident.  At  first,  it  struck  me  rather 
forcibly,  that,  the  statute  having  prescrilied  that  certain  things  shall  be  done  and 
certain  regulations  followed,  and  then  providing,  that,  in  cases  of  collision,  where  it 
shall  appear  to  the  court  that  such  collision  was  occasioned  by  the  non-observance  of 
those  rules,  the  owner  of  the  ship  by  which  such  rules  have  been  infringed  shall  not 
be  entitled  to  recover  any  recompense  whatever  for  any  damage  sustained  liy  the 
vessel  from  such  collision,  unless  it  be  shewn  to  the  satisfaction  of  the  court  that  the 
circumstances  of  the  case  made  a  departure  from  the  rule  necessary, — prescribing 
these  matters  peremptorily  and  absolutely,  and  making  pi-ovision  for  what  shall  be  the 
consequence  of  a  contravention  of  those  regulations, — it  was  not  a  question  whether 
their  non-observance  had  caused  or  contributed  to  the  accident,  but  that  such  non- 


(ft)  See  The   General  Steam-Navigation   Company  v.  Morrison, 
eral  Steam^ Navigation  Company  v.  Mann,  14  C.  B.  127. 


(ft)  See  The   General  Steam-Navigatim   Company  v.  Morrison,  13  G.   B.    581,  Thv 
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observance  was  a  matter  upon  the  estiiblishing  of  which  the  plaintiff's  right  to  recover 
is  absolutely  precluded  by  the  statute.  Upon  further  consideration,  however,  and 
upon  the  authority  of  the  cases  of  Mormon  v.  The  General  Skam-Xaiigalion  Compani/, 
8  Exch.  733,  and  Dowell  v.  The  General  Steam-Navigation  Company,  5  Ellis  &  B.  195,  I 
have  felt  myself  constrained  to  come  to  a  different  conclusion.  In  the  former  of  these 
cases,  the  court  of  Exchequer  distinctly  lay  it  down  that  the  regulations  in  question 
have  effected  no  change  in  the  law,  but  that  all  persons  navigating  vessels  are  bound 
to  exercise  ordinary  care  and  vigilance  just  as  before  ;  and  that,  if  it  be  clearly 
established  that  a  vessel  having  no  light  has  been  run  into  by  another  vessel  by  sheer 
wirelessness  and  negligence  in  not  keeping  a  proper  look-out,  [755]  the  party  sustain- 
ing damage  is  entitled  to  coiupensation.  That  shews  that  all  that  the  statute  has 
done  is  to  bring  within  the  category  of  negligence  the  non-observance  of  the  regula- 
tions prescribed  by  s.  296 ;  and  that,  in  the  event  of  accident  arising  from  such  non- 
observance,  the  case  stands  precisely  the  same  as  it  did  before,  and  the  question  is  to 
be  tried  by  the  ordinary  rules.  That  being  so,  I  think  the  direction  was  right,  and 
that  the  true  question  in  these  cases  is,  whether,  the  damage  having  been  occasioned 
by  the  negligence  of  the  defendant,  the  uegligence  of  the  plaintiff  has  directly  con- 
tributed to  it ;  and  I  think  that,  in  this  case,  if  the  defendant  could  have  made  out 
negligence  on  the  part  of  the  plaintiff,  that  would  have  been  an  answer  to  the  action. 
The  way  in  which  it  was  pat  on  the  part  of  the  defendant  was  this,  that,  by  his  own 
negligence  in  omitting  to  keep  any  look-out,  the  plaintiff  contributed  to  the  accident. 
If  that  had  been  established  to  the  satisfaction  of  the  jury,  the  plaintiff  would  have 
been  directly  contributory,  and  the  defendant  would  have  l)ecn  entitled  to  a  verdict. 
That  question  was  left  to  the  jury,  with  such  observations  as  suggested  themselves  to 
the  learned  judge.  There  being  no  misdirection,  therefore,  and  the  learned  jndge  not 
being  dissatisfied  with  the  verdict,  we  see  uo  ground  for  disturbing  it. 

Cresswell,  J.  I  am  of  the  same  opinion  upon  both  points.  As  to  the  tii'st 
point,  there  was  much  coiiHicting  evidence ;  and  I  should  have  had  great  difficulty  in 
saying  whether  the  verdict  was  light  or  wrong.  We  are,  however,  in  a  great  measui'C 
relieved  from  considering  that,  inasmuch  as  my  Brother  Willes  reports  to  us  that  he 
does  not  disapprove  of  the  verdict.  As  to  the  question  of  law,  it  seems  that  the 
learned  judge,  with  reference  to  the  alleged  non-compliance  with  the  [756]  Admiralty 
regulations,  told  the  jury  that  the  question  was  whether  the  plaintiff',  by  neglecting 
to  comply  with  them,  had  directly  contributed  to  the  accident.  That  direction  was 
objected  to;  and  it  was  said  that  the  proper  question  for  the  jury  was,  whether  the 
negligence  of  the  plaintitf  was  at  all  contributory  to  the  accident,  and  that  the  proper 
test  was  whether  by  the  exercise  of  ordinary  care  he  might  have  avoided  the  collision. 
That  matter  is  disposed  of  by  the  case  of  Dowell  v.  The  General  Steam-Navigation  Cumpani), 
5  Ellis  &  B.  195.  Lord  GampljcU,  speaking  of  Davies  v.  Mann,  10  M.  &  W.  546,  there 
says  :  "  In  some  cases,  there  may  have  been  negligence  on  the  part  of  a  plaintitt' 
remotely  connected  with  the  accident,  and  in  those  cases  the  question  arises  whether 
the  defendant  by  the  exercise  of  ordinary  care  and  skill  might  have  avoided  the 
accident,  notwithstanding  the  negligence  of  the  plaintili',  as  in  the  often-quoted  donkey 
case,  Davies  v.  Mann.  There,  although  without  the  negligence  of  the  plainlill'  the 
accident  could  not  have  happene<J,  the  negligence  is  not  supposed  to  have  eontriluitcd 
to  the  accident,  within  the  rule  upon  this  subject:  and,  if  the  accident  might  have 
been  avoided  by  the  exercise  of  ordinary  care  and  skill  on  the  pai't  of  the  defendant, 
to  his  gross  negligence  it  is  entirely  ascribed,  he,  and  he  only,  proximately'  causing 
the  loss."  So  here,  without  the  negligence  of  the  plainlill'  in  omitting  to  port  his 
helm  when  ho  found  a  collision  imminent,  the  accident  possibly  might  not  have 
happened ;  yet  that  negligence  might  not  have  contributed  to  the  accident  within  the 
rule.  After  observing  at  some  length  upon  the  facts  of  the  case,  my  Brother  Willes, 
towards  the  close  of  his  summing  uj),  put  it  to  the  jury  thus, — "Do  you  consitler  that 
the  absence  of  a  look-out  was  negligence  on  the  [)art  of  the  plaintiff!  If  so,  you  will 
consider  whether  it  directly  contributed  [757]  to  the  accident."  And  ho  concludes 
by  telling  them,  —  "If  you  think  tliat  the  plaintiff  directly  contributed  to  the  accident, 
you  will  lind  f(ji'  the  defendant :  but,  if  you  think  the  defendant  by  his  negligence 
directly  caused  the  injury,  you  nuist  find  for  the  plainlill."  Those  arc  the  terms  of 
direction  which  have  been  upheld  in  many  ciises :  and  I  see  no  leiison  for  disturbing 
the  verdict. 
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Williams,  J.  I  have  arrived  at  the  same  conchision,  though  not  without  con- 
siderable difficulty.  With  regard  to  the  alleged  misdirection,  I  must  confess,  after 
well  considering  the  case  of  DowelJ  v.  The  General  Steam- Navigation  Company,  5  Ellis  & 
B.  195,  I  am  unable  to  distinguish  the  mode  of  directing  the  jury  here  from  that  which 
the  court  of  Queen's  Bench  sustained  there.  The  law  was  there  laid  down,  in  con- 
formity with  several  previous  decisions,  that,  if  the  negligence  or  default  of  the  plaintiff 
was  in  any  degree  the  proximate  cause  of  the  damage,  he  cannot  recover,  however 
great  may  have  been  the  negligence  of  the  defendant :  but  that,  if  the  negligence  of 
the  plaintiff  was  only  remotely  connected  with  the  accident,  then  the  question  is 
whether  the  defendant  might  not  by  the  exercise  of  ordinary  care  have  avoided  it. 
So  far  the  doctrine  of  the  cases  is  perfectly  plain.  But  then  comes  the  question,  what 
is  meant  by  the  negligence  of  the  plaintifl  being  proximately  or  directly  contributory, 
or  only  i-emotely  connected  with  the  accident?  And  that  is  a  question  which  must 
somehow  or  other  be  disposed  of  at  the  trial.  I  dissent  entirelj'  from  the  proposition 
urged  by  Mr.  Collier,  that  the  plaintiff  is  disentitled  to  recover  if  his  negligence  is 
either  proximately  or  remotely  connected  with  the  accident.  But  I  feel  great  difficulty 
in  dealing  with  the  question  whether  the  negligence  was  proximate  or  remote :  and  I 
[758]  certainly  feel  great  difficulty  in  getting  rid  of  that  question  of  law  l)y  leaving  it 
to  the  jury.  That,  however,  was  the  course  adopted  in  the  case  of  Dowell  v.  The 
General  titeam-Naeigatinn  Company,  and  followed  by  my  Brother  Willes  upon  this 
occasion.  I  will  not  attempt  to  controvert  or  dispute  the  propriety  of  that  now,  how- 
ever much  I  may  lament  that  the  law  is  not  on  a  more  intelligible  and  satisfactory 
footing  in  this  respect.  It  was  further  objected,  that,  when  the  matter  came  to  be 
left  to  tiie  jury,  it  shoidd  have  been  left  to  them  to  say  whether  they  thought  the 
defendant  might  by  exercising  ordinary  care  and  diligence  have  avoided  the  accident. 
It  seems  to  me  that  that  was  in  effect  left  to  them.  As  to  the  other  ground  of  the 
rule,  viz.  that  the  verdict  was  against  evidence,  I  place  great  reliance  on  my  Brother 
Willes's  opinion.  He  expresses  himself  satisfied  with  the  conclusion  the  jury  came 
to ;  and  I  cannot  say  that  I  am  dissatisfied. 

W1LLE8,  J.,  concurred. 

Eule  discharged. 

Collier,  for  the  defendant,  asked  leave  to  appeal. 

^Vilde,  contra.  The  point  has  already  been  expressly  decided  in  the  coni-t  of 
Queen's  Bench  ;  and,  the  damages  being  limited  b}^  law  to  1001.,  the  case  is  hardly 
one  in  which  the  court  would  allow  an  appeal. 

Cresswell,  J.  The  amount  of  damages  is  not  a  matter  to  be  taken  into 
consideration. 

COCKBURN,  C.  J.  The  point  is  one  of  great  import-[759]-ance,  and  one  which  has 
never  yet  been  decided  by  a  court  of  error.  I  think  the  defendant  ought  to  be 
allowed  to  appeal. 

Collier  then  asked  leave  to  amend  the  ride. 

CoCKBURN,  C.  J.  Draw  your  points,  and  submit  them  to  us,  in  order  that  we 
may  see  that  they  are  involved  in  our  judgment. 

On  a  subsequent  day,  the  following  note  of  the  proposed  amendment  was 
handed  in  : 

" That  the  leained  judge  had  misdirected  the  jury  in  this,  that  he  ought  to  have 
told  them,  that,  if  the  plaintiff  by  his  negligence  contributed  to  the  occasioning  of  the 
accident,  he  could  not  recover,  whether  he  contributed  directly  or  indirectly  ;  that, 
even  assuming  negligence  on  the  defendant's  part,  the  plaintiff  could  not  recover  if 
he  might  by  the  exercise  of  oixlinary  care  have  avoided  the  consequences  of  the 
defenrUmt's  negligence  :  and  that  he  should  have  further  told  the  jury,  that,  if  the 
plaintiff  failed  to  comply  with  the  statutory  rule  relative  to  porting  his  helm,  whether 
his  failure  to  do  so  arose  from  his  not  looking  out  or  from  other  causes,  and  such 
failure  either  directly  or  indirectly  contributed  to  the  collision,  he  could  not  recover." 

Leave  to  appeal  granted. 
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[760]     Ling  v.  Croker.     June  12th,  1857. 

Upon  a  motion  for  a  new  trial  in  an  action  of  crim.  con.,  on  the  ground  of  surprise, 
— Semble,  that  the  affidavit  of  the  plaintitt's  wife  cannot  be  received  for  any 
purpose. 

This  was  an  action  for  criminal  conversation,  tried  before  Willes,  J.,  at  sittings  at 
Westminster  after  last  Hilary  Term,  when  the  jurv  returned  a  verdict  for  the  plaintift', 
damages  10001. 

Edwin  James,  Q.  C,  in  Easter  Terra  last,  moved  for  a  new  trial,  upon  affidavits 
tending  to  impeach  the  propriety  of  the  conclusion  which  the  jury  came  to  upon  the 
subject  of  the  handwriting  of  certain  letters  of  a  most  disgusting  character  which  were 
produced  on  the  part  of  the  tlefendant,  and  which  were  alleged  to  have  been  written 
by  the  plaintiff',  whilst  in  the  Crimea,  to  his  wife ;  and  also  on  the  ground  that  the 
damages  were  excessive.  [Willes,  J.  Have  you  any  affidavit  of  surprise, — that  the 
genuineness  of  the  letters  was  disputed  at  the  trial  ?  I  must  confess  I  thought  the 
evidence  as  to  the  handwriting  was  most  unsatisfactory.]  There  is  no  affidavit  of 
surprise  according  to  the  strict  technical  rule  ;  but  that  can  be  supplied.  The  letters 
were,  it  seems,  handed  Ijy  the  lad^'  to  the  defendant's  attoi'ney  as  the  genuine  letters 
of  her  husband  ;  atid  he  had  no  reason  to  doubt  that  they  were  so.  We  have  also 
her  affidavit  on  the  subject.  [Cresswell,  J.  We  cannot  look  at  the  wife's  affidavit  (a)'. 
Willes,  J.  The  affidavits  of  the  parties  can  at  best  only  be  received  for  the  puipose 
of  excluding  conclusions.]  If  the  wife's  affidavit  were  offered  for  the  purpose  of  a 
denial  of  the  alleged  adulterous  intercourse,  one  could  perceive  the  force  of  the  objec- 
tion :  but  here  it  relates  to  a  collateral  and  independent  fact.  [Cresswell,  J.  That 
can  make  no  diff'er-[761]-ence.]  It  is  somewhat  singular,  that,  in  these  cases,  the  law 
excludes  the  only  persons  who  can  give  direct  evidence.  [Cockburn,  C.  J.  It  was 
thought  expedient  by  the  legislature  to  exclude  them  («)-,  on  the  ground  of  the  public 
scandal  that  would  result  from  allowing  them  to  be  examined.  Before  we  grant  a 
rule  on  the  ground  of  suiprise,  we  must  be  satisfied  that  there  are  legitimate  matei-ials 
to  justify  a  further  investigation  of  the  matter.]  There  is  abundant  evidence  upon 
the  affidavits  which  steers  clear  of  the  difficulty.  The  learned  counsel  read  several 
affidavits. 

CoCKHURN,  C.  J.  I  think  sufficient  ground  has  been  shewn  to  justify  us  in 
granting  a  rule ;  but  there  should  be  an  affidavit  of  surprise,  as  well  as  an  affidavit 
verifying  the  plaintiff's  handwriting.  As  to  the  wife's  affidavit,  it  must  not  be  con- 
sidered that  we  decide  upon  its  admissibility  on  this  occasion.  It  may  be  left  open  to 
discussion. 

Cresswell,  J.  As  at  present  advised,  1  enteitain  a  very  strong  opinion  that 
neither  the  affidavit  of  the  wife  nor  that  of  the  defendant  can  be  looked  at  for  any 
purpose  in  ca.ses  of  this  soit. 

CoCKIiliRN,  C.  J.  At  all  events,  they  will  not  warrant  us  in  granting  a  new  trial, 
without  other  evidence. 

E.  James,  Q.  C,  on  a  sul)se(|ucnt  day,  moved  to  postpone  the  argument,  on  the 
ground  that  the  defendant  would  have  to  ask  the  court,  when  the  rule  came  on,  for 
leave  to  file  affidavits  in  answer  to  the  matters  contained  in  the  plainlitl's  affidavits, 
under  the  45th  section  of  the  Common  Litw  Procedure  Act,  1854  (17  .V  [762]  !''<  Vict. 
c.  125),  and  for  that  purpose  it  would  be  necessary  to  refer  to  the  allegations  in 
certain  proceedings  now  pending  in  Doctors  Commons,  which  would  not  be  |)iililishc<i 
until  some  time  in  July. 

COCKISLTRN,  C.  J.  The  OTily  ground  of  the  motion  for  a  new  trial  is,  that  the 
jury  came  to  a  wrong  conclusion  on  the  subji'<'t  of  the  plaintilf's  handwriting  to  certain 
letters.  What  you  suggest  may  be  a  very  good  reason  for  postiKining  tlu'.  trial,  in 
the  event  of  the  rule  being  made  absolute  ;  but  it  certainly  alibrds  none  for  post])(]ning 
the  argument. 

Upon  cause  being  shewn,  it  a])pcared  that  the  defendants  attorney  had  had 
distinct  notice  before  the  trial  that  the  plaintiff'  intended  to  dispute  the  handwriting 


(a)»  See  Hawker  v.  Seak,  17  C.  B.  595. 
(0)2  See  II  >V  in  Viet.  c.  99,  s.  :i. 
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to  the  letters  iu  question  ;  and  exception  was  taken  to  the  reception  of  the  affidavit 
of  the  plaintiffs  wife. 

Ckesswell,  J.  I  was  no  party  to  the  reading  of  Mrs.  Ling's  affidavit  in  the  rule  : 
and  I  still  entertain  very  grave  doubts  whether  such  an  affidavit  ought  to  be  listened 
to  for  any  purpose. 

The  whole  court  thought  that  the  rule  was  answered. 

Rule  discharged. 

[763]     Atkyns  v.  Pearce.     June  12th,  1857. 

[S.  C.  26  L.  J.  C.  P.  252 ;  3  Jur.  N.  S.  1180.] 

A.  went  abroad  in  1852,  leaving  his  wife  and  three  children  here,  with  (what  the  jury 
found  to  be)  a  sufficient  provision  for  their  proper  maintenance  in  his  absence  :  on 
his  return,  in  1856,  he  found  that  his  wife  had  formed  an  adulterous  connection 
with  another  man,  who  lived  with  her,  and  passed  by  her  husband's  name,  and  he 
immediately  removed  his  children  : — Held,  that,  under  these  circumstances,  A.  was 
not  liable  for  medicine  and  attendance  furnished  for  his  children  at  the  wife's 
jequust,  although  the  plaintiff  was  not  aware  of  the  state  in  which  she  was  living 
at  the  time. 

This  was  an  action  by  the  plaintiff',  a  surgeon  and  apothecary,  to  recover  the 
amount  of  a  bill  for  medical  attendance  upon  the  wife  and  children  of  the  plaintiff" 
from  December,  1855,  to  September,  1856. 

The  cause  was  tried  before  the  secondary  of  London  on  the  20th  of  May  last. 
The  facts  which  appeared  in  evidence  were  as  follows : — The  defendant  left  England 
in  May,  1852,  and  went  to  Australia;  and  he  returned  to  England  in  April,  1856. 
When  the  defendant  left  this  country,  his  wife  remained  here  with  three  children  : 
on  his  return,  he  found  that  his  wife  had  during  his  absence  formed  an  acquaintance 
with  a  man  named  French,  with  whom  she  was  living  at  Hoxton,  where  he  was  known 
by  the  name  of  Pearce,  and  b}'  whom  she  had  had  two  more  children.  The  defendant 
thereupon  left  her,  taking  away  with  him  the  three  elder  children. 

The  plaintiff's  claim  was  made  up  partly  of  attendances  on  the  wife  in  her  two  last 
confinements  and  parti}'  of  charges  for  medicine  and  attendance  upon  the  children  ; 
but,  at  the  trial,  he  abandoned  the  whole  of  his  demand  except  that  which  related  to 
attendances  upon  the  three  legitimate  children. 

Evidence  was  given  on  the  part  of  the  defendant  to  shew,  that,  during  his  absence 
from  England,  his  aunt,  who  was  his  guardian  and  trustee,  had  at  his  request  paid  to 
his  wife  the  rents  of  certain  property  to  which  he  was  entitled,  the  sums  so  paid  to 
her  in  the  whole  amounting  to  1771.  :  and  it  was  submitted,  on  his  behalf,  that  the 
allowance  made  to  her  in  his  absence,  [764]  and  the  wife's  adultery,  repelled  the 
presumption  of  agency,  so  as  to  make  him  responsible  for  her  contracts. 

The  secondary  left  it  to  the  jury  to  say, — first,  whether  the  allowance  was 
sufficient, — secondly,  whether  there  was  sufficient  evidence  of  adultery.  The  jury 
found  both  these  questions  in  the  affirmative :  and  the  secondary  thereupon  directed 
a  verdict  to  be  entered  for  the  plaintiff'  for  71.  10s.  .3d.,  the  amount  of  the  charge  for 
attendances  on  the  three  legitimate  children, — reserving  leave  to  the  defendant  to 
move  to  enter  a  verdict  for  him,  if  the  court  should  lie  of  opinion  that  the  plaintiff' 
was  not  entitled  to  recover  anything. 

Pearce,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly. 

Raymond  shewed  cause.  The  wife  is  the  general  agent  of  her  husband  to  bind 
him  by  contracts  for  necessaries  for  hei'self  and  children :  Ihiddodi  v.  Marsh,  1  Hurlst. 
&  N.  601  :  and  this  presumption  is  rather  strengthened  where  he  goes  abroad  leaving 
her  here  to  take  care  of  his  children.  [Cockburn,  C.  J.  If  she  acts  as  such  agent. 
Cresswell,  J.  The  plaintiff'  dealt  with  her  as  the  wife  of  French.  Supposing  him  to 
be  her  husband,  did  he  not  give  credit  to  him?]  It  did  not  appear  that  the  plaintiff' 
ever  saw  French  :  nor  was  there  the  slightest  pretence  for  suggesting  that  he  was 
cognizant  that  the  woman  was  li\'ing  in  a  state  of  adultery,  or  that  she  had  any  allow- 
ance. There  was,  in  trutli,  nothing  to  cut  down  the  general  presumption  of  agency. 
In  Chitty  on  Contracts,  6th  edit.  p.  152,  it  is  .said:  "A  wife,  with  regard  to  certain 
contracts, — e.g.  such  as  relate  to  necessaries  for  her  husband's  famil}', — is  regarded 
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prima  facie  as  possessed  of  a  general  authority,  arising  from  the  duty  and  liability  of 
the  hus-[765]-iiand  to  provide  his  wife  and  children  with  necessaries "  («).  And  at 
p.  ]()"),  the  learned  author,  treating  of  cases  where  the  wife's  adultery  will  not  afford 
a  defence  against  a  claim  for  necessaries,  says  :  "  \\  here  it  appeared  that,  the  defen- 
dant's wife  having  committed  adultery,  he  separated  himself  from  her,  but  left  her  in 
his  house  with  two  children  bearing  his  name,  and  williout  making  any  provision  for 
her  in  conse([uence  of  the  separation,  and  she  continued  to  reside  in  the  house  in  a 
state  of  afliiltery, — it  was  held  that  the  husband  was  liable  for  necessaries  furuished 
to  her  in  the  house  in  which  she  was  so  left  with  the  children  ;  it  not  appearing 
that  the  plaintiff'  knew,  or  might  readily  have  known,  the  circumstances  under  which 
she  was  living:"  Norton  v.  Fuzan,  1  B.  &  P.  226.  Eyre,  C  J.,  in  that  case,  says, — 
"  If  the  defendant  in  another  action  brought  against  him  by  some  other  tradesman 
shall  be  able  to  establish  the  notoriety  of  his  wife's  situation,  he  may  defend  himself. 
But,  as  the  case  stands  at  present,  this  woman  appears  to  have  been  lixiiig  in  a  hou.se 
in  which  she  was  placed  by  the  defendant  himself,  together  with  two  children  bearing 
the  husband's  name,  both  of  whom  were  born  in  wedlock.  It  is  true  that  she  had  an 
adnltei'ous  intercourse  with  another  man,  but  that  was  not  found  to  be  known  to  this 
tradesman  ''  (//).  If  the  defendant  had  left  his  cliildren  under  the  care  of  a  servant, 
such  servant  would  have  had  authority  to  contract  in  his  name  for  necessaries  for 
their  support.  [Gockburn,  C  J.  Not  if  the  sei'vant  was  supplied, — as  the  jury 
found  the  wife  was  here, — with  am-[766]-ple  means  to  furnish  herself  and  the 
children  with  necessaries  suitable  to  their  station.]  in  lUddock  v.  Marsh,  the  jury 
were  told  that  it  was  no  defence  to  the  action  that  the  defendant  had  regularly 
supplied  his  wife  with  money  sufficient  to  have  kept  his  house  without  running  him 
into  debt ;  and  the  court  upheld  that  ruling.  [Cress well,  J.  If  that  case  is  to  be 
sustained,  it  must  be  upon  tlie  supposition  that  the  wife  was  acting  with  the  husband's 
cogmzance.  Here,  the  husband  was  abroad  duiing  all  the  time  of  the  adulterous 
intercourse.  Willes,  J.  Suppose  the  husband  and  wife  living  apart,  and  tlie  husband 
gives  the  wife  a  competent  allowance,  and  a  tradesman  supplies  her  with  goods,  is 
the  husband  lial)le  ?]  Probaljly  not.  [Gockburn,  C  J.  Does  not  all  the  authority 
of  the  wife  cease  when  she  quits  her  husband's  roof,  and  goes  to  live  with  another 
maul  Is  the  adultress  still  clothed  with  all  the  authority  of  a  wife!]  Suppose, 
instead  of  being  left  with  the  wife,  the  cliildren  had,  as  before  suggested,  been  entrusted 
to  the  care  of  a  servant  or  a  governess,  and  she  had  misconducted  herself, — would 
the  parent  cease  to  be  responsible  for  necessaries  ordered  by  her  I  [Gockburn,  G.  J. 
That  is  a  totiilly  ditt'erent  question.  The  authority  of  the  wife  is  derived  from  the 
conjugal  relation.  That  tie  severed,  the  authoiity  ceases.]  It  cannot  be  supposed 
that  the  man  intended  his  offspring  to  sUii've.  Besides,  here  he  admits  his  lialnlity  by 
offering  a  compromise.  The  distinction  between  a  special  and  a  general  agency  is 
well  explained  in  Story  on  Agency,  !^  17,  126. 

Pearce,  in  support  of  his  lule,  was  stopped  !)y  the  couit. 

G(K'KliUKN,  G.  J.  I  am  of  opinion  that  the  rule  to  cn-[767]-tcr  a  verdict  for  the 
defendant  in  this  case  must  be  made  absolute.  It  appears  that  the  defendant,  having 
gone  to  Austi'alia,  left  his  wife  with  his  three  children  in  this  country  ;  that,  in  his 
absence,  the  wife  formed  an  adulterous  relation  with  another  man,  who  assumed  her 
husband's  name,  and  lived  with  her;  and  that  the  plaintiff'  duiing  that  period  pro- 
vided medicine  and  attendance  for  the  children,  having  no  knowledge,  and  apparently 
no  means  of  knowledge,  of  the  state  in  which  the  wife  was  living.  And  the  (piestion 
is,  whether  uufler  these  circumstances  she  had  authority  to  bind  her  husband.  It 
seems  to  me  that  she  had  not.  The  fact  of  her  living  in  a  state  of  adultery  divests 
hci'  of  all  the  authority  which  arises  out  of  the  marital  relation.  But  it  has  been 
ingeniously  put  by  Mr.  liayinond,  that,  alth(jugh  the  wife  by  her  misconduct  might 
have  ceased  to  possess  the  general  authority  which  arises  from  the  conjugal  relation, 
j'et  in  this  case  she  was  clothed  with  a  s])ccial  authority  as  the  agent  of  her  husband 
to  take  care  of  his  children,  whom  he  was  boiuid  by  every  tie  to  provide  for.  But,  if 
any  such  special  authority  could  undei'  such  (;ircunistances  be  implied,  in  the  present 

{a)  See  per  Lord  Abinger,  Frecdmie,  v.  Knldier,  9  C.  &  P.  643,  647,  Rend  v.  IjCi/aril, 
6  Exch.  ();J6,  and  Emmeti  v.  Norlun,  H  G.  &  P.  506. 

(h)  See  Addison  on  Gontracts,  4th  edit.  7lt!),  where  this  case  seems  to  be  put  upon 
the  only  ground  upon  which  it  is  susUiinable. 

C.  P.  XVI II.— 20* 
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case  there  arises  this  obstacle,  viz.  that  no  such  authority  was  gi\'en,  but  that  the  only 
authority  given  by  the  husband  was  coupled  with  the  allowance  of  a  sum  which  the 
jury  have  found  to  be  adequate  for  the  supply  of  the  children  with  all  that  was 
necessary  for  their  proper  maintenance.  The  authority  was,  not  to  pledge  the  credit 
of  the  husband  for  necessaries,  but  to  support  the  children  out  of  the  fund  provided 
for  that  purpose.  As  to  the  suggestion  that  the  fund  might  fail,  the  answer  is  two- 
fold,— either  the  case  is  one  for  which  the  law  has  not  provided  ;  or  it  may  be  that 
under  such  circumstances  there  might  be  an  implied  authority,  but  the  case  has  not 
arisen.  In  the  absence  of  such  neces-[768]-sity,  no  such  authority  can  be  implied. 
In  any  view,  therefore,  the  wife  could  have  no  authoi'ity  to  pledge  the  credit  of  her 
husband. 

The  rest  of  the  court  concurring, 

Eule  absolute. 

Delaney  v.  Fox.     June  11th,  18.57. 

[S.  C.  26  L.  J.  C.  P.  248.     See  Reece  v.  Slrousberg,  1885,  54  L.  T.  1.34.] 

The  rule  that  a  tenant  is  estopped  from  denying  the  title  of  his  landlord  is  not  con- 
fined to  ejectment,  as  is  suggested  in  U'atfon  v.  Lane,  11  Exeh.  769. — An  eviction 
b\'  title  paramount  puts  an  end  to  the  estoppel :  but,  semble,  that  it  must  be  an 
actual,  and  not  a  mere  constructive,  eviction. 

The  first  count  of  the  declaration  charged  the  defendant  with  ha\ing  broken  and 
entered  a  certain  dwelling-house  and  premises  of  the  plaintift'  in  BraHfoid  in  the 
county  of  York,  and  forcibly  e.xpelled  her  therefrom.  The  second  count  set  out 
certain  proceedings  under  the  Small  Tenements  Act,  1  &  2  Vict.  c.  74,  under  which 
the  alleged  expulsion  took  place.  The  defendant  pleaded, — first,  liberum  tenemeutum, 
— secondly,  a  special  plea  shewing  a  tenancy  of  the  plaintiff  under  him,  and  its  deter- 
mination by  notice.     See  the  pleadings,  ante,  vol.  i.,  p.  166. 

The  cause  was  tried  before  Martin,  B.,  at  the  last  Spring  Assizes  at  York.  It 
appeared  that  the  premises  in  question  were  in  August,  1855,  let  by  the  defendant 
to  the  plaintifi'  at  a  weekly  rent  of  2s.  6d.  ;  that  the  tenanc\'  was  duly  determined  by 
a  notice  to  quit  on  the  17th  of  Deceml^er,  1855;  and  that  the  plaintiff' was  turnetl 
out  under  an  order  obtained  under  the  statute  on  the  1st  of  .lanuary,  1856.  There 
was  no  evidence  to  shew  how  the  defendant  became  possessed  of  the  premises. 

In  answer  to  this  prima  facie  ca.se,  the  plaintiff  gave  [769]  evidence  (which  was 
objected  to,  and  admitted  by  the  learned  judge  with  some  doubt),  that,  at  the  time 
she  was  let  into  possession  by  the  defendant  he  had  no  title,  but  that  the  real  owner 
was  one  Ellen  Knowles,  who,  in  assertion  of  her  right,  had  broken  into  a  cellar,  part  of 
the  same  house,  but  let  to  another  tenant,  and  to  whom  she,  the  plaintiff,  under  a 
threat  of  distress,  paid  rent  for  the  premises. 

At  the  close  of  the  plaintiff's  case,  it  was  again  objected  that  she  was  estopped 
from  disputing  the  title  of  her  landlord.  The  learned  judge  douVited  whether  the 
defendant  should  not  have  shewn  specially  the  relation  between  himself  and  the 
plaintiff ;  but  he  said  that,  if  the  second  plea  had  been  pleaded  to  the  first  count,  that 
would  have  put  an  end  to  the  case.  He  thereupon  directed  a  verdict  to  be  entered 
for  the  plaintiff  on  the  first  count, — reserving  leave  to  the  defendant  to  move  to  enter 
the  verdict  for  him  upon  that  count,  and  to  amend  if  necessary  ;  and  also  reserving 
leave  to  the  plaintifi'  to  move  to  enter  a  verdict  for  hei-  on  the  second  count. 

Knowles,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingh',  "on  the  ground 
that  the  plaintifi'  was  estopped  from  shewing  that  the  defendant  had  no  title."  Cleasbv, 
for  the  plaintiff'  (without  a  cross-rule),  likewise  obtained  leave  to  enter  a  vei'dict  for 
the  plaintifi"  on  the  second  issue.  He  submitted  that  there  was  that  which  was  equiva- 
lent to  an  eviction,  so  as  to  destroy  the  estoppel,  and  put  the  matter  at  large, — Mrs. 
Knowles,  who  had  lawful  title,  having  entered  upon  the  premises  :  and  he  referred  to 
The.  Mayor,  dv.  of  Poole  v.  JriiUt,  15  M.  &  W.  571. 

Cleasbv  now  shewed  cause.  The  case  must  be  looked  at  as  if  the  first  count  and 
the  plea  of  liberum  tene-[770]-mentum  formed  the  whole  record  ;  and  no  estoppel  can 
arise  upon  this  issue.  The  defendant  having  given  prima  facie  evidence  of  title,  the 
plaintifi'  was  at  liberty  to  meet  that  by  shewing  that  the  property  at  that  time  really 
belonged   to  another      The  estoppel  only  applies  during   the   tetiancy.      Here,   the 
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tenancy  had  ceased.     [Williams,  J.     It  would  equally  cease  upon  a  disclaimer,  or  by 
breach  of  a  condition  in  a  lease.]     The  party  could  not  take  advantage  of  his  own  act. 
In  Co.  Lit.  -17  b.,  it  is  said  :  "  If  a  man  Uike  a  lease  for  years  of  his  own  land  by  deed 
indented,  the  estoppel  doth  not  continue  after  the  term  ended:  for,  by  the  making 
of  the  lease,  the  estoppel  doth  grow,  and,  consequently  by  the  end  of  the  lease,  the 
estoppel  deteiiuines."     There  is  no  estoppel  at  any  time  as  to  the  particular  estate, 
and  no  estoppel  after  the  expiration  of  the  term  as  to  the  title  generally.     [Williams,  J. 
I  doubt  whether  this  sort  of  estoppel,  as  now  understood,  where  there  is  no  deed, 
was  known  in  the  time  of  Lord  Coke]     Whether  the  estoppel  arises  by  matter  in  pais, 
or  by  deed  indented,  makes  no  difference.     The  estoppel  never  arises  except  in  the 
action  of  ejectment.     [Cresswell,  J.     Because  it  seldom  happens  that  a  man  expels 
his  tenant :  he  geneially  brings  ejectment.]     All  that  the  tenant  is   estopped  from 
denying  is,  that  the  landlord  had  title  to  the  possession  :  but  there  is  no  estoppel  as 
to  the  particular  title  he  had.     The  estoppel  is  a  strict  thing :  Doe  d.  Hiiji/inbol/uim  v. 
Barton,  11   Ad.  &  E.  307,  3  P.  &  D.   U)4.     [Williams,  J.,  referred  to  Treport's  ca-ie, 
G  Co.  Rep.  14  b.]     Here  we  shewed  the  defendant's  title  put  an  end  to  by  the  act  of 
Mrs.  Knowles.     [Cresswell,  J.     His  possession  is  iiot  put  an  end  to  by  the  act  of  Mrs. 
Knowles.     The  possession  is  in  you.]     Lord  Coke  says, — Co.  Litt.  .3:23  a., — "Albeit 
the  disseisor  hath  once  gotten  the  attornment  of  the  tenants,  and  payment  of  their 
rents,  yet  may  they  refuse  [771]  afterwards  foi-  avoiding   of  their  double  charge." 
[Willes,  J.     There  was  no  evidence  that  the  plaintiff  was  evicted  by  Mrs.  Knowles.] 
Mrs.  Knowles,  claiming  title,  entered  by  breaking  into  the  cellar.     [Willes,  J.     The 
cellar  was  no  part  of  the  plaintiff's  occupation.]     It  is  clear  that  the  plaintiff  attorned 
to  Mrs.  Knowles,  in  order  to  prevent  herself  from  being  turned  out.     [Williams,  J. 
There  was  no  threat  of  eviction  by  Mrs.  Knowles,  but  merely  a  claim  of  rent.]     In 
Watson  V.  Lane,  11  Exch.  7(i9,  the  defendant  was  tenant  to  the  plaintiff  (who  was 
owner  of  the  equity  of  redemption),  under  a  lease  whereby  the  defendant  covenanted 
to  deliver  up  to  the  plaintilf,  at  the  expiration  of  the  term,  the  premises  and  all  lixtures 
therein  ;  the  term  expired  on  the  1st  of  April,  1S55;  and,  on  the   10th,  the  plaintiff 
demanded  possession,  which  was  not  given.     On  the   13th,  the  mortgagee  gave  notice 
to  the  defendant  to  pay  the  rent  and  deliver  up  the  premises  to  him  :  the  plaintitl' 
having  sued  the  defendant  for  a  breach  of  his  covenant  in  not  delivering  up  the  fixtures, 
— it  was  held  that  the  defendant  was  not  estopped  from  setting  up  the  title  of  the 
mortgagee,  and  that  the  plaintiff  could  not  recover  the  value  of  the  lixtures,  but  only 
the  actual  damage  sustained  by  him  in  conse(iuence  of  their  detention  from  the  10th 
to  the   13th  of  April.     Pollock,  C.  B.,  there  sa3's :    "The  question  is,  whether  the 
plaintitl'  is  entitled  to  recover  the  full  value  of  the  lixtures,  or  only  such  damage  as  he 
has  actually  sustained.     It  is  contended  that  the  defendant  has  no  right  to  diminish 
the  claim  liy  setting  up  the  title  of  a  third  person.     Now,  the  doctiine  which  does 
not  permit  the  title  of  another  person  to  be  set  up  is,  I  apprehend,  peculiar  to  the 
action  of  ejectment.     I  do  not  say  so  without  authority,  for  Oijle  v.  Atkinson,  5  Taunt. 
75'.),  1    Marsh.   3l'3,  expressly  decided  that  a  waiclKJUseman   who  has  reeci\'ed  goods 
on  behalf  of  a  consignee,  may  nevertheless  refuse  [772]  to  deli\er  them  to  him,  if  they 
are  the  pr(j|)erty  of  another  person.      Heath,  J.,   there  said, — 'It  is  peculiar  to  the 
action  of  ejectment,  that  he  who  is  intrusted  with  the  possession  of  land  must  deliver 
it  back  to  his  lessor ;  but  that  rule  extends  to  no  other  action.'     The  main  ground  of 
that  rule  is,  the  extreme  imporUmce  of  possession,   which  lengthened  out  creates  a 
title,  and  in  a  certain  time  an  indefeasible  right,      l  he  (piestion  then  comes  to  this, 
what  has  the  plaintilf  lost] — for,  to  that  extent  he  ought  to  be  indemnified.     The 
defendant's    lease    expired    a   few   days    befoic    the    mortgagee   a.sserted    his    right. 
After  the  cxpiiation  of  the  lease,  the  plaiiilill'  demanded  po.sscssion  of  the  premises. 
The  defendant  did  not  deli\er  up  possession  ;  but,  before  any  action  was  brought,  the 
mortgagee  gave   notice  of  his  title,  and   recpiired   the  rent  to  be   paid  to  him.     The 
defendant  afterwards  Ijought  the  lixtures;  but  that  circumstance  ajjpears  to  me  to 
make  no  diU'erence,  for  tiie  ((uestion  is  one  of  |irinciple.     'i'he  dcfenilant  is  in  the  same 
situation  as  if  an  ejectment  hail  been  brought,  judgment  obtained,  and  exciulion  issued 
on   the   1.3tii  of   April,  and   he   had  been  tuined  out  of  possession   l)y  title   p.iramouMt. 
The  estopijcl  on  the  tenant  merely  amounts  to  this,  that  he  is  estopped  from  disputing 
the  title  of  his  landlord  to  the  extent  of  tiie  interest  granteil  by  the  lease,  l)nt  he  is 
not  esloppeil  when  the  lease  has  terminated."     And   Martin,  !>.,  nays  :  "The  defen- 
dant's lease  having  expired  on  the  1st  of  April,  on  the   10th  the  plaintiff  demanded 
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possession.  If  an  action  of  ejectment  had  then  been  brought,  the  defendant  would 
have  had  no  defence  against  the  plaintiff;  but,  upon  the  13th  of  the  same  month,  the 
mortgagee  gave  the  defendant  notice  to  pay  the  rent  and  deliver  up  possession  of  the 
premises  to  him."  There  is  no  authority  that  a  landlord  can  enter  after  the  expiration 
of  a  term  without  shewing  title.  [Cockburn,  C.  .).  You  admit  [773]  that  he  may 
bring  ejectment :  that  involves  title.]  That  is  a  mere  fiction.  [Cockburn,  C.  J.  You 
want  to  shew  that  the  landlord  ne\'er  had  any  estate  at  all,  and  so  you  get  rid  of  the 
estoppel  altogether.  You  admit  that  you  could  not  do  that  in  ejectment.  Why 
should  a  different  rule  prevail,  because  here  the  tenant  brings  trespass  against  the 
landlord  for  acting  in  assertion  of  his  title?]  In  The  Mai/m;  dr.  of  Fooh  v.  Ifliltt, 
15  M.  &W.  571,  577,  Pollock,  C.  B.,  says:  "If  a  party  having  a  good  right  to  eject 
the  occupier  of  demised  premises,  goes  there  and  demands  to  exercise  that  right,  and 
the  tenant  says,  '  I  will  change  the  title  under  which  I  now  hold,  and  will  consent  to 
hold  under  you,'  that,  according  to  good  sense,  is  capable  of  being  well  pleaded  as  an 
expulsion."  That  is  a  sufficient  authority  to  shew,  that,  it  having  been  clearly  proved 
that  Mrs.  Knowles  had  title  to  enter  and  evict  the  plaintiff,  what  took  place  in  point 
of  law  amounted  to  an  eviction,  so  as  to  afford  an  answer  to  any  action  by  the  defen- 
dant. That  being  so,  the  conit  will  hardly  permit  an  amendment  the  eflfect  of  which 
would  be  to  cast  upon  the  plaintiff' a  totally  different  case 

Manisty  and  Brett,  in  support  of  the  rule.  This  is  the  case  of  a  tenant  who  is 
seeking,  in  collusion  with  a  thii'd  person,  to  call  in  question  her  landlord's  title.  The 
rule  is  clear,  that  the  tenant  is  estopped  from  denying  his  landlord's  title  to  demise, 
though  he  may  shew  that  his  title  has  expired  :  and  there  is  no  pretence  for  saying 
that  this  doctrine  is  confined  to  ejectment :  see  the  authorities  collected  in  the  notes 
to  The  Dudiess  of  Kingston's  case,  2  Smith's  Leading  Cases,  4th  edit.,  651  et  see].,  and 
the  notes  to  Feak  v.  Warner,  1  Wms.  Saund.  325,  and  to  Walton  v.  Jraterhousc, 
2  Wms.  Saund.  418.  [Cockburn,  C.  J.  We  only  think  it  necessary  to  hear  [774] 
you  on  the  subject  of  the  eviction.]  There  was  no  evidence  whatever  of  an  eviction. 
The  cellar  was  no  part  of  that  which  was  let  to  the  plaintiff.  There  was  no  evidence 
whate\-er  to  raise  the  question  which  was  alluded  to,  l:iut  not  decided,  in  The  Mai/or,  &c. 
of  I'ook  V.  Wkitt,  15  M.  &  W.  571.  [Williams,  J.  In  the  notes  to  Moss  v.  GuUiiiwic 
(Dougl.  279),  in  2  Smith's  Leading  Cases,  4th  edit.  479,  it  is  said  :  "  It  should  seem 
that  the  cases  on  this  subject  might  be  reconciled  to  ordinary  principles  without 
straining  after  any  peculiar  rule  applicable  to  the  case  of  mortgagor  and  moi'tgagee, 
by  observing  that  a  tenant  of  the  mortgagor,  whose  tenancy  has  commenced  since 
the  mortgage,  may  in  case  of  an  eviction  by  the  moi-tgagee,  either  actual  or  construc- 
tive (for  instance,  an  attornment  to  him  under  threat  of  e\'iction,  see  Doe  d.  Higgin^ 
hotham  V.  Barton,  11  Ad.  &  E.  307,  3  P.  &  D.  194,  Th-e  Mayor,  &c.  of  Pooh  v.  Whitt, 
15  M.  &  AY.  571),  dispute  the  mortgagor's  title  to  either  the  laud  or  the  rent  (which 
is  no  more  than  any  tenant  may  do  upon  an  eviction  by  title  paramount)."]  The 
principle,  it  is  submitted,  is  that  the  mortgagor  has  ceased  to  be  entitled  to  receive 
the  rents.  [Willes,  J.  'The  mortgagor  has  an  implied  authority  from  the  mortgagee 
to  distrain,  until  the  latter  interferes  by  giving  notice.]  In  Doe  rl.  BuUen  v.  Mills, 
2  Ad.  &  E.  17,  4  N.  &  M.  25,  it  was  held,  that,  if  a  tenant  consents  to  give  up  posses- 
sion to  a  party  claiming  by  a  title  adverse  to  his  own  landlord,  that  party  is  estopped, 
as  the  tenant  would  have  been,  from  disputing  the  landlord's  title.  [They  were  here 
stopped  l)y  the  court.] 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  I  think 
the  plaintiif  was  estopped  from  denying  the  title  of  the  defendant,  upon  the  common- 
law  principle  that  one  w^ho  derives  possession  of  land  under  another  shall  not  be 
permitted  to  question  [775]  his  right  to  give  him  possession.  Mr.  Cleasby  has  attempted 
to  distinguish  this  from  the  cases  where  the  question  ordinarily  arises,  on  the  ground 
that  it  i.s'not  an  action  of  ejectment,  but  of  trespass  ;  and  he  says  that  the  estoppel  is 
confined  to  the  first-mentioned  description  of  action, — for  which  he  relies  upon  some- 
thing which  fell  from  Pollock,  C.  B.,  and  Martin,  B.,  in  Watson  v.  Lan<:,  11  Kxeh.  769. 
But  that  must  be  construed  wdth  reference  to  the  particular  circumstances  of  the  case. 
The  defendant  had  entered  into  a  covenant  to  deliver  up  the  premises  at  the  end  of 
the  term,  together  with  the  fixtures,  and  the  action  was  brought  for  not  delivering  up 
the  fixtures.  The  court  took  a  distinction  between  the  right  to  recover  possession  of 
the  premises,  and  the  right  to  damages  for  breach  of  the  covenant  to  deliver  up  the 
fixtures :  and,  with  regard  to  what  is  there  said  by  the  Lord  Chief  Baron,  he  was 
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evidently  meaning  to  distinguish  between  an  action  for  the  recovery  of  the  land  and 
an  action  for  not  delivering  up  the  fixtures.  Looking  at  it  upon  principle,  I  see  no 
distinction  in  this  respect  between  ejectment  and  trespass.  If  the  landlord  were 
suing  in  ejectment,  it  is  clear  that  the  tenant  would  be  estopped  from  denying  his 
title.  So,  here,  the  tenant  having  wronjifuUy  held  over  after  the  expiration  of  the 
notice,  the  landlord  avails  himself  of  the  statute  to  resume  possession,  and  the  tenant 
brings  trespa.ss  :  I  do  not  see  why  the  same  principle  should  not  apply.  There  can  be 
no  substantial  difference  between  the  landlord's  asseiling  his  title  by  liringing  ejectment 
at  the  immediate  expiration  of  the  term,  and  his  asserting  it  in  defence  of  an  action  of 
trespass  at  a  future  period.  On  the  other  hand,  it  is  true,  that,  though  the  tenant  is 
estopped  from  denying  that  his  landlord  ever  had  title,  it  is,  nevertheless,  competent 
to  him  to  shew  that  his  title  is  determined  ;  and  that  he  may  do  in  many  ways,  amongst 
others,  liy  [776]  shewing  an  eviction,  actual  or  constructive, — as  is  .said  in  the  case  of 
Till'  Maijor,  <(r.  of  Fook  v.  U'hitI,  15  M.  &  W.  571.  It  is,  however,  unnecessary  to 
determine  that  here.  But  it  is  plain,  that,  to  admit  evidence  of  a  constructive  eviction, 
might  operate  seriously  to  the  injury  of  the  landlord  ;  for,  he  might  be  deprived  of  an 
ad\'antage  which  the  law  gives  him,  liy  his  tenant's  agreeing  to  attorn  to  another  upon 
a  mere  threat  of  an  ejectment.  Here,  theie  was  nothing  which  can  be  construed  as  a 
constructive  eviction,  even  if  that  would  suffice,  though,  as  at  present  advised,  I  think 
it  would  not.  Mrs.  Knowles,  it  is  true,  lirokc  into  the  cellar ;  but  that  formed  no 
part  of  the  premises  which  were  let  to  the  plaintiff.  And  it  appears  that  the  whole 
proceedings  in  this  action  were  without  the  active  co-operation  of  the  plaintiff',  which 
are  conducted  by  an  attorney  introduced  by  Mrs.  Knowles. 

Ckksswell,  J.  I  also  think  that  the  rule  to  enter  a  verdict  for  the  defendant 
should  be  made  absolute.  I  think  there  was  sufficient  evidence  given  to  sustain  the 
plea  of  lil)erum  tenementum.  It  was  proved  that  the  defendant  had  let  the  plaintiff 
into  po.ssession  ;  and  that  was  a  prima  facie  case  of  seisin  in  fee.  As  to  the  question 
of  eviction,  I  enlii-oly  concur  with  the  Lord  Chief  Justice,  that  the  mere  circumstance 
of  the  tenant's  consenting  to  pay  rent  to  Mrs.  Knowles  did  not  amount  even  to  a  con- 
structive eviction.  I  also  fully  concur  in  the  reasons  he  has  assigned  for  doubting 
wliether  a  constructive  eviction  can  be  considered  as  a  determination  of  the  landlord's 
title.  An  expression  of  opinion  to  that  effect  is  thrown  out  by  the  court  of  Exchequer 
in  JVatsm  v.  Lane ;  but  there  was  no  decision  upon  the  point. 

Williams,  J.  I  am  of  the  same  opinion.  It  is  Krndy  [777]  established  by  a  long 
series  of  cases  that  a  tenant  cannot  he  permitted  to  dispute  the  title  of  his  landlord  so 
long  as  that  title  contimies.  That  rule,  however,  is  subject  to  this  qualification,  that 
the  tenant  may  shew  that  the  title  has  expired.  Doe  d.  Higginbothmn  v.  Barton, 
1 1  Ad.  iV  E.  .'i07,  ^^  P.  Si  D.  194,  [jrofesses  to  have  been  decided  as  an  example  of  that 
doctrine,  though  it  may  be  doubted  whether  it  fall  within  the  rule  or  not.  Reference 
has  been  made  to  the  doctrine  of  constructive  eviction.  That  is  no  departure  from 
the  rule  above  stated.  It  may  be,  that,  if  an  eviction  takes  place,  the  tenant  may 
dispute  the  landlord's  title,  b(n-au.sc  the  possession  which  was  given  by  him  no  longer 
continues.  It  is  said  that  attornment  may  he  treated  as  equivalent  to  e\-iction,  inas- 
much as  it  would  lie  an  idle  cci'cmony  for  the  tenant  to  walk  out  and  then  walk  in 
again.  I  agree  with  my  Lord  Chief  Justice  and  my  Brother  Cresswell  that  the  facts 
of  this  case  do  not  give  rise  to  the  application  of  the  doctrine,  if  it  be  sustainable. 
The  dictum  of  Heath,  J.,  in  Ogle  v.  Atkin.^on,  has  reference  to  chattels,  and  not  to  the 
[lossession  of  land. 

WiLLK.s,  J.  I  am  of  the  .same  opinion.  The  defendant  gave  prima  facie  evidence 
of  title.  The  plaintill'  then  [iroposcd  to  displace  that  proof  liy  shewing  that  a  third 
person  had  title  to  the  freeholil  prioi'  to  tlie  demise  to  her,  and  that  consccjuenlly  the 
defendant  could  not  have  the  title  he  alleged  in  his  plea.  I  apprehend  tiu'  plaintitV 
was  cst(ip[)('il  from  shewing  those  facts,  because  they  tend  to  impeach  the  title  of  the 
l.uidlord  at  the  time  of  the  (uinnnencement  of  the  denn'se.  It  is  said,  howevei-,  that 
the  estoppel  had  ceased  at  the  time  of  the  entry.  That  is  not  quite  so  clear.  Since 
the  time  ref(^rred  to  liy  Mr.  Cleasby,  it  has  been  held  that  the  estoppel  continues  so 
long  as  the  tenant  remains  in  [778]  posscssjun.  It  is  competent  to  the  tenaTit  to  sliew 
that  his  laiullord's  title  has  ex[)ircd  :  but  that  has  not  happened  in  this  ease.  It  is 
then  said  that  there  is  another  exception  to  the  rule  which  precludes  the  tenant  from 
disputing  his  landlord's  title,  vi/.  where  the  tenant  has  been  evicted  by  title  paramount. 
No  such  eviction  was   proved  liere.     All   that  apjiears  is,  that   another   person  was 
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evicted  from  the  cellar,  which  was  not  demised  to  the  plaintiff',  and  that  the  plaintiff", 
appi'ehending  that  she  would  be  turnecf  out,  attorned  to  the  person  claiming  title.  I 
very  much  doubt  that  even  an  eviction,  if  proved,  would  be  sufficient.  The  doctrine 
suggested  in  The  Mayor,  dr.  of  Pooh;  v.  H'liitt,  f  5  M.  &  W.  571,  would,  I  apprehend, 
lead  to  great  danger  of  collusion.  As  to  the  case  of  mortgagor  and  mortgagee,  I  regret 
that  it  ha.s  been  treated  by  the  com-ts  of  law  ditf'erently  from  others.  It  is,  however, 
too  late  now  to  set  that  right.  I  am  clearly  of  opinion  that  there  was  an  estoppel  in 
this  case,  and  that  the  defendant  is  entitled  to  the  verdict  upon  the  plea  of  liberum 
tenementum. 

Rule  absolute  accordingly. 


[779]     Andrews  v.  Belfield.     June  11th,  1857. 

A.  having  applied  to  B.,  a  coach-maker,  to  build  for  him  a  carriage  of  a  particular 
description,  the  latter  at  his  request  sent  him  a  drawing,  which  A.  returned  with 
objections.  B.  thereupon  wrote  to  A.,  expressing  his  regret  that  the  drawing  sent 
did  not  meet  his  approbation,  adding, — "if  you  order,  every  attention  shall  be  paid 
to  any  particulars  you  may  think  proper."  A.  in  answer  wrote, — "  I  have  duly 
recei\'ed  your  reply  to  my  last,  and  can  only  continue  to  wonder  at  your  disinclina- 
tion to  furnish  me  with  so  simple  a  di'awing  as  I  then  requested,  with  the  view  of 
obviating  as  far  as  possible  the  chance  of  an3^  misconception  which  might  otherwise 
arise  in  respect  to  my  order,  which  I  can  now  of  course  give  in  general  terms  only, 
and  on  the  assumption  that  you  luidertake  to  execute  it  in  a  maimer  which  shall 
meet  my  approval,  not  only  on  the  score  of  workmanship,  liut  also  that  of  convenience 
and  taste."  The  carriage  was  thereupon  built  and  forwarded  to  A.,  who  found 
many  faults  in  it,  and  rejected  it : — Held,  that,  the  order  ha\'ing  been  given  and 
accepted  on  the  express  condition  that  the  carriage  should  meet  the  appro\'al  of  A. 
"  on  the  score  of  convenience  and  taste,"  the  latter  was  entitled  (acting  bona  fide, 
and  not  from  mere  caprice,)  to  reject  it. 

This  was  an  action  for  money  payable  by  the  defendant  to  the  plaintiff  for  a  carriage 
bargained  and  sold  and  sold  and  delivered,  and  foi'  money  found  due  upon  an  account 
stated.     Plea,  never  indebted. 

The  cause  was  tried  before  Willes,  J.,  at  the  last  Spring  Assizes  for  Surrey.  The 
facts  were  as  follows  : — The  plaintiti'  is  a  coach  maker  carrying  on  an  extensive  business 
at  Southampton.  The  defendant  is  a  gentleman  resident  at  Torcjuay.  The  action 
was  brought  to  recover  the  sum  of  9.31.,  the  sum  contracted  to  be  paid  by  the  defendant 
for  a  poney-phaeton  built  for  him  by  the  plaintiff  under  the  following  circumstances : 
— In  August,  1855,  the  defendant  called  at  the  plaintiff's  shew-rooms  at  Southampton, 
and  inspected  some  carriages,  but,  seeing  none  that  he  approved  of,  it  was  arranged 
that  drawings  should  be  sent  to  him.  A  drawing  was  accordingly  submitted  to  the 
defendant,  and  returned  with  several  objections.  On  the  15th  of  September,  the 
plaintiff"  wrote  to  the  defendant  as  follows  : — 

"Southampton,  Sept.  15,  1855. 

"Sir, — Your's  with  drawings  inclosed  came  duly  to  hand  this  day.  In  reply  to 
your's,  I  am  quite  sure  you  must  know  as  well  as  myself  that  it  is  totally  impos.sible, 
in  making  a  drawing  on  a  flat  surface,  to  cori-ectl}'  give  the  drawing  to  scale  of  a 
carriage,  more  especially  [780]  that  of  a  phaeton,  which  is  excessively  round  in  the 
sides.  The  best  proof  I  can  give  of  it  is,  that  you  complain  that  the  drawing  is  too 
liigh  :  now,  the  height  on  which  yourself  and  lady  decided,  on  trial,  was  2ft.  3in. 
You  will  find  by  a  I  inch  scale  to  the  foot,  the  drawing  is  considerably  lower  than 
this,  instead  of  higher,  and  the  front  wheel  is  the  height  wished,  2  ft.  2  in.  The  wing 
is  drawn  a  little  too  long,  which  accounts  for  the  objectionable  appearance  ;  and  the 
head  a  trifle  too  long :  but  the  carriage  would  be  made  from  the  general  appearance 
of  the  drawing,  adapted  to  the  size  of  the  horses  and  the  other  requirements  of  the 
party  oideiing.  You  ask  what  would  be  the  difference  in  height  when  loaded.  It  is 
utterly  impossible  to  answer  this,  as  it  would  of  course  depend  on  the  load  in  it, — 
whether  two,  four,  or  six  persons  :  but  it  would  vary  from  two  to  four  inches.  A 
light  hind  skeleton  rumble  would,  no  doubt,  look  \evy  light,  and  correspond  very 
nicely  with  the  front  coach-box.      The  iron  coach-box-stay  would  have  been  more 
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correctly  shewn,  had  it  been  Kiought  more  like  the  pencil-marks  :  hut  the  draughtsnien 
do  not  study  these  minor  matters,  well  knowing  that  the  coachmakers  put  them  to 
rights  in  the  practical  carrying  out  of  the  design.  'Ihe  carriage  can  either  be  hung 
on  the  springs  as  shewn  in  the  drawing,  or  on  eliptic  springs,  with  equal  ease  ;  and 
the  eliptic  one  rather  the  less  complicated  of  the  two.  I  believe  I  have  now  answered 
the  whole  of  your  queries,  and  can  only  add,  that,  should  I  be  favoured  with  your 
kind  order,  I  will  endeavour  to  build  you  a  handsome  light  carriage,  suitable  for  the 
work  required,  and  of  the  proper  size  for  the  horses. — I  remain,  ifcc, 

"Ricit.VKD  Andrews." 

On  the  17th  of  September,  the  plaintiff  again  wrote  as  follows  : — 

[781]  "Southampton,  Sept.  17,  1855. 

"  Sir, — I  very  much  regret  that  the  drawing  sent  does  not  seem  to  meet  your 
approbation,  as  I  sent  expressly  to  London  for  it  from  the  best  carriage-draughtsman 
in  England,  and  it  was  made  expressly  to  meet  your  views.  I  am  sorry  that  I  cannot 
furnish  you  with  any  thing  better.  If  you  order,  every  attention  shall  be  paid  to 
any  particulars  vou  may  think  proper,  as  to  height  of  body  from  gromid,  height  of 
wheels,  &c.,  bearing  in  mind  that  the  body  will  be  about  three  inches  higher  than  the 
wheel.  The  sitting  in  the  rumble  and  the  guard  to  the  hind  pannel  shall  also  be  put, 
and  any  other  suggestions  j'ou  may  oft'er  shall  bo  executed  in  the  best  possible  maimer 
consistent  with  the  size  of  the  horses  and  style  of  the  carriage.  You  will  ])lease,  in 
case  you  order,  mark  an3^  thing  you  think  proper  on  the  drawing,  and  return  it  to 
me. — I  remain,  &c.,  "RiCHARD  Andrews." 

On  the  26th,  the  defendant  wrote  to  the  plaintiff  as  follows  :  — 

"Stoodleigh,  Sept.  26,  1855. 

"  Sir, — I  have  fluly  received  your  reply  to  my  last,  and  can  only  continue  to 
wonder  at  your  disinclination  to  furnish  me  with  so  simple  a  drawing  as  I  then 
requested,  with  the  view  of  obviating  as  far  as  possible  the  chance  of  any  misconcep- 
tion which  might  otherwi.se  arise  in  respect  to  my  order,  which  I  can  now  of  course 
give  in  general  terms  only,  and  on  the  assumption  that  j'ou  undertake  to  execute  it  in 
a  manner  which  shall  meet  my  approval,  not  otdy  on  the  .score  of  workmanship,  lint 
also  that  of  convenience  and  taste.  Having  premised  thus  much,  1  will  state  that  the 
general  style  of  the  carriage  shewn  in  the  dr'awirrg  or-iginally  .sent  by  vou,  and  now 
retiu-ncd,  meets  my  appr'obation,  subject,  howcvei',  to  the  coi-r'ection  of  the  faults  in 
detail  with  [782]  which  it  abounds,  and  to  the  moditications  named  befor'c.  The 
carriage  is  to  be  adapted  to  ponies  1.';.2  high  ;  and  the  rinnble  should  not  be  a  box  one, 
as  shewn,  but  a  skeleton  one,  corresponrling  in  some  degr'ce  with  the  dr'iving-scat. 
At  the  foot  of  the  rumble  should  l)c  also  attached  a  leather  guar-d,  made  in  the  manrrcr 
of  a  dashing-leather-,  to  pr'otect  the  liinder  parrnel  of  the  cu'i-iage.  Special  attention 
must  also  be  given  to  the  positiorr  of  the  rumble,  in  reference  to  the  head  of  the 
carriage,  to  obviate  irrcorrvenience  in  getting  in  and  out  when  the  head  is  down  ;  and 
this  without  curt;iiling  the  head,  so  as  to  make  it  corrveniently  low  for  getting  irr  and 
out  of  the  carriage  when  it  is  up ;  aird  in  this  positiorr  the  oirtlirre  shoirld  not  be  much 
curved.  It  is  also  to  be  furrrished  with  (Jermarr  slmtter-s,  which  should  be  c.ii)able  of 
l)cirrg  i-eadily  detached.  The  wheels  ar-c  to  be  r-etaincd  as  nearly  as  possible  of  tire 
height  shewir  irr  the  dr'awirrg.  The  Irody  kept  as  neai'  to  the;  groirrrd  as  practicable, 
arrd  iirrder  rro  cir'cumstarrccs  higher  therr  shewrr.  The  diiv  irrg-seat  should  be  .so 
arranged  as  to  appear  to  lie  indcpcrrdcrrt  of,  arrd  rrot  to  be  srriiported  by,  the  dashing- 
leather- ;  ami  the  carriage  is  to  be  fitted  with  all  needful  appliances,  including  larrrps 
arrd  a  paterrt  dr-ag,  which  last  is  to  be  so  arrarrgcd  as  to  adririt  of  its  being  diawir  up 
fr-om  either-  the  body  of  the  carriage  or-  the  drivirrg-seat,  at  pleasur-e.  The  colour  arrd 
the  lirring  to  be  those  alr-eady  selected.  I  will  also  add  as  a  suggestion  the  cxpediorrcy 
of  irsing  eliptical  hinder  sprirrgs,  irr  lieir  of  those  shewrr.  The  above  appears  to  me  the 
only  instrrrctiorrs  which,  irr  the  absence  of  a  correct  drawing,  I  am  able  to  give,  arrd 
which  I  coriclrrde  from  yorrr  letter-  ar-c  sutfrcierrt  for  your  purpose,  but  which  I  shall  bo 
happy  to  give  more  irr  detail  on  evcr-y  poirrt  which  voir  nray  desire  ;  .iiid  have  orrly 
now  to  r-e(iuest  that  yoir  will  pi-occcil  with  my  oi-dei-  with  as  little  delay  [783]  as  rrr.-iy 
be,  arrd  for-  which  I  irndeistand  i).il.  to  l)e  the  credit  pi-ice,  and  to  inclirdc  [racking  and 
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all  other  items  which  are  usually  charged  as  extras.  When  you  aie  ready  for  the 
crest,  I  will  send  it :  and  the  drawing  you  will  of  course  retain  for  reference,  if 
required. — Yours,  &c.,  "J.  Biclfield." 

A  short  time  afterwards,  the  defendant  sent  the  plaintili'  a  letter,  without  date,  as 
follows : — 

"  Mitford  A'icarage,  Friday. 

"Sir, — I  have  received  the  drawing  of  the  carriage,  on  which  I  wish  to  make  the 
following  remarks  : — Assuming  the  scale  to  be  J  in.  to  the  foot,  it  would  appear  to  be 
higher  from  the  ground  than  was  proposed  :  but,  as  it  is  possibly  shewn  in  the  position 
which  it  takes  when  unloaded,  I  should  wish  to  know  what  is  the  intended  height 
when  loaded,  and  what  is  the  lowest  point  to  which,  with  the  present  wheels,  it  can 
be  kept  down.  The  iron-work  for  the  support  of  the  driving-seat  must  be  incorrectly 
shewn,  as  it  would  seem  to  pass  through  the  dashing-leather.  The  rumble  requires  a 
leather  guaixl  at  the  foot,  which  should  come  as  high  as  the  bottom  of  the  cane,  to 
prevent  the  pannel  being  scratched  by  the  foot :  and  the  seat  of  the  rumble  would 
appear  to  be  but  nine  inches  at  most  from  the  head  when  down,  and  therefore  almost 
impossible  to  sit  in  in  that  position.  The  back  and  end  of  the  wing,  as  shewn  when 
the  head  is  off,  is  very  ugly  ;  nor  do  I  quite  understand  it,  unless  that  portion  of  the 
back  abo\'e  the  wing  is  moveable,  as  it  is  not  shewn  in  the  drawing  with  the  head 
above  it,  which  mu.st  project  when  down.  The  ramble  also,  as  drawn,  rather  hangs 
back,  which  is  the  fault  that  I  spoke  of  as  being  so  common.  Are  the  half  springs 
shewn  at  the  back  so  good  as  whole  springs  1  I  should  like  also  to  see  the  form  of  the 
head  when  open,  as  so  much  of  the  [784]  character  of  a  carriage  depends  on  this.  I 
do  not  mind  the  wheels  being  rathei-  further  apart,  if  that  will  facilitate  any  of  the 
alterations  to  which  I  have  alluded. — Yours,  &c.,  "J.  Belfield. 

"P.S. — AVhat  would  be  the  ett'ect  of  an  open  rumble  instead  of  a  box  one  .'  Would 
it  not  make  the  carriage  look  lighter,  and  so  balance  it  1 " 

The  carriage  was  completed,  and  forwarded  to  the  defendant  on  the  17th  of 
March,  1856.     On  the  22nd  he  wrote  to  the  plaintiff,  as  follows  : — 

"Paignton,  March  22,  1856. 

"  Sir, — The  phseton  has  arrived  ;  and  I  am  extremely  sorry  to  be  obliged  to  inform 
you  that  it  proves  to  be  neither  in  conformity  with  my  order  nor  in  accordance  with 
the  drawing  furnished.  Putting  all  minor  matters  of  detail  (which  are  numerous) 
aside,  and  waiving  for  the  moment  all  question  of  taste,  its  size  alone  renders  it  wholly 
unsuitable  to  ponies  of  12.2  high,  for  which,  if  you  will  see,  it  was  especially  ordered  ; 
added  to  which,  I  regret  to  perceive  that  scarcely  a  single  insU'uction  conveyed  in 
that  letter  appears  to  have  been  attended  to.  How  these  mistakes,  annoying,  doubt- 
less, to  you,  but  tenfold  more  so  to  me,  should  have  ari.sen,  is  not  for  me  to  conjecture. 
But  I  have,  of  cour'se,  no  alternative  than  to  return  the  carriage  to  j'ou,  which  I  pi-e- 
sume  you  would  desire  that  I  should  do  by  the  same  means  as  that  by  which  it  came, 
and  which  shall  be  done  on  receipt  of  your  reply.  And  I  have  only  to  add  that  this 
most  untoward  circumstance  only  gives  me  additional  reason  to  regret  that  I  was  not 
in  the  first  instance  furnished  with  a  drawing  on  a  scale,  in  accordance  with  my 
particular  request,  by  which  this  most  unfortunate  result  would  have  been  whollj' 
obviated. — Y'ours,  &c.,  "J.  Belfield." 

[785]  In  reply  to  this  letter,  the  plaintiff  reminded  the  defendant,  that,  in  his 
letter  of  the  26th  of  September,  he  had  stated  the  ponies  to  be  13.2  high,  and  not 
12.2:  and,  after  some  angr}'  correspondence,  the  present  action  was  brought.  It 
appeared  that  the  size  of  the  fore-wheels  was  2  ft.  1  in.,  and  that  of  the  hind  wheels 
3  feet ;  and  that,  in  lieu  of  the  leather  guard  to  the  rumble,  the  plaintiff  had  put  wood. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  according  to  the  terms  of  the 
contract,  the  defendant  had  reserved  to  himself  unqualified  power  to  reject  the 
carriage  if  not  built  according  to  his  taste,  however  capricious  that  might  be,  provided 
it  was  done  bonS,  fide. 

For  the  plaintiff,  it  was  submitted,  that  the  defendant  was   bound  to  take  the 
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carriage  if  it  was  such  ;is  in  the  judgnieiit  of  the  jury  no  reasonable  man  ought  to 
have  objected  to. 

The  learned  judge  (although  he  thought  it  a  question  for  the  coui-t)  asked  the  jury 
whether  the  intention  of  the  parties  was  that  the  flefendant  should  have  the  right  to 
reject  the  carriage  if  not  built  in  conformity  with  his  taste,  and  whether  it  was  one 
which  a  reasonable  man  ought  to  have  objected  to  ;  anil  he  referred  to  the  case  of 
Daliiimn  v.  Kimj,  i  N.  C.  105,  5  Scott,  384  ;  and  further  he  left  it  to  the  jury  to  say 
whether  the  mention  of  the  leather  guard  in  the  defendant's  second  letter  amounted 
to  a  condition,  or  was  merely  a  suggestion. 

The  jury  returned  a  verdict  for  the  plaintiff,  observing  that  they  thought  that  the 
mention  of  the  leather  gnai-d  was  matter  of  suggestion  only. 

The  leained  judge  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  on 
the  construction  of  the  contract:  and  it  was  arranged  that  the  plaintiti'  should  take 
back  the  carriage  at  once,  without  pi-ejudice,  and  that,  in  the  event  of  the  veixlict 
standing,  the  damages  [786]  should  be  reduced  to  151., — the  costs  to  be  taxed  on  the 
higher  scale. 

M.  Smith,  Q.  C,  in  Easter  Term  last,  accordingly  obtained  a  rule  nisi  to  enter  a 
nonsuit,  "on  the  ground  that  the  defendant  had  the  right  to  reject  the  carriage  if  it 
did  not  meet  his  approval  on  the  score  of  convenience  and  taste,  and,  the  carriage 
being  rejected,  the  plaintiti'  was  not  entitled  to  recover;"  or  for  a  new  trial  on  the 
ground  of  misdirection  on  the  part  of  the  learned  judge  "in  leaving  to  the  jury 
whether  the  terms  in  the  letter  tliat  there  should  be  a  leather  guard  was  a  condition, 
or  a  suggestion  only,  enabling  the  plaintitt'  to  substitute  wood." 

Edwin  James,  y.  C,  and  Hawkins,  now  shewed  cause.  The  work  having  been 
executed  as  nearly  as  possible  in  exact  compliance  with  the  defendant's  order,  the 
defendant  could  have  no  right  capriciously  to  reject  it:  and,  whether  or  not  the 
carriage  was  such  as  a  reasonable  man  ought  to  have  accepted,  as  well  as  what  was 
the  real  meaning  of  the  letter  as  to  the  leather  guard,  were  properly  questions  for  the 
jury.  [Cresswell,  J.  What  pretence  is  there  for  saying  that  the  leather  guard  to  the 
rumble  was  less  a  condition  than  any  other  part  of  the  order?  The  defendant  chose 
to  have  leather.]  Dallman  v.  King,  \  N.  C.  105,  5  Scott,  384,  is  exactly  in  point. 
There,  it  was  agreed  that  the  lessee  should  spend  2001.  in  repairs,  to  be  inspected  and 
approved  of  by  the  lessor,  and  to  be  done  in  a  substantial  maimer  ;  the  lessee  to  l)e 
allowed  to  retain  the  sum  out  of  the  first  year's  rent  of  the  premises  :  and  it  was  held, 
that  the  lessor's  approval  was  not  a  condition  precedent  to  the  lessee's  retaining  the 
rent.  Tindal,  C.  ■!.,  tlieie  said  :  "The  gist  of  the  agreetnent  is,  that  the  work  should 
be  done  in  a  suljstantial  manner  ;  the  approval  [787]  of  the  lessor  was  added  for  the 
purpose  of  enabling  him  to  ascertain  that  the  woik  had  been  done.  It  never  could 
have  been  intended  that  he  should  be  allowed  capriciously  to  withhold  his  approval ; 
that  would  have  been  a  condition  which  wonld  goto  the  destruction  of  the  thing  granted, 
and,  if  so,  according  to  the  well-known  rule,  the  thing  granted  would  pass  discharged 
of  the  condition."  S(;,  here,  it  never  could  have  ])een  intended  that  the  defendant 
.should  be  admitted  capriciously  to  reject  the  carriage,  though  it  should  have  been 
built  in  strict  accordance  with  his  directions,  mei'ely  because  of  some  slight  deviation 
from  what  lie  chose  to  set  up  as  his  standard  of  elegance  and  taste. 

M.  Smith,  C^.  C,  and  Karslake,  in  support  of  the  rule.  The  defendant  by  his 
contract  reserved  to  himself  the  jjowcr  to  reject  the  carriage  if  when  tinished  it  did 
not  meet  his  ap[iroval  as  well  on  the  score  of  woikmanship  as  of  convenience  and  taste. 
However  fastidicjus  his  taste  might  bo,  he  had  a  light  to  reject  the  carriages  and  that 
without  assigning  any  reasons,  provided  he  was  acting  bona  tide.  There  is  nothing 
illegal  or  inireasonable  in  such  a  contract,  especially  with  reference  to  an  article  of 
luxury  like  a  cairiage.  In  7'«///w  v.  Brewer,  1  M.  &  Selw.  290,  the  plaintiti"  had 
performed  work  for  a  committee,  under  a  resolution  entered  into  by  them,  "  that  any 
service  to  be  rendered  by  him  should  be  taken  into  consideration,  and  such  remunera- 
tion be  made  as  should  lie  deenied  right:  "  and  it  was  held,  that  an  action  would  not 
lie  to  recover  a  recompense  for  such  work,  the  resolution  imporling  that  the  committee 
were  to  judge  whether  any  reniiiiicration  was  due.  And  I!a3-lcy,  J.,  said  :  "The  fair 
moaning  of  the  resolution  is  this,  that  it  was  to  be  in  the  breast  of  the  committee 
whether  he  was  to  have  anything,  and,  if  anything,  then  how  much."  The  [788] 
same  principle  prevails  in  Bri/unl  y.  I'Tnild,  5  .M.  .V-  W.  114,  ami  (Iraflon  v.  Tlie  E'i<lnit 
Counties  Itailway  Company,  8  Exch.  701.     So,  in  Milnn-  v.  Field,  5  Exch.  829,  a  build- 
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ing  agreement  contained  a  proviso  that  no  instalment  should  be  paid  unless  the 
plaintiif  delivered  to  the  defendant  a  certificate  signed  by  the  surveyor  of  the  latter, 
that  the  works  were  performed  according  to  the  specifications  ;  and  it  was  held  that 
the  certificate  was  a  condition  precedent  to  the  right  to  payment,  and  that  the  want 
of  it  was  a  good  answer  to  the  action.  [AVilles,  J.  A  similar  decision  was  come  to 
by  this  court  in  Mm-gan  v.  Bimif.,  9  Bingh.  672,  3  M.  &  Scott,  76.]  In  Moffait  v. 
Dickson,  13  C.  B.  543,  ceitain  plans  and  drawings  weie  to  be  prepared  by  the  plaintiff 
subject  to  the  approval  of  a  committee,  and  subsequently  of  the  commissioners  in 
lunacy  and  secretary  of  state,  pursuant  to  the  8  &  9  Vict.  c.  126  ;  and  it  was  held 
that  the  plaintiff'  was  not  entitled  to  recover  anything  until  the  drawings  had  been 
appro\'ed  of  by  the  several  parties  whose  approval  was  by  the  statute  required.  Who 
luit  the  defendant  himself  was  to  judge  whether  or  not  the  carriage  was  built  accord- 
ing to  his  taste?  [Willes,  J.  The  jury  could  only  judge  according  to  the  general 
conventional  rules  of  taste.]  Precisely  so.  With  respect  to  the  latter  branch  of  the 
rule,  it  clearly  ought  not  to  have  been  left  to  the  jury  to  say  whether  the  addition  of 
the  leather  guai'd  to  the  rumble  was  a  condition  or  a  mere  suggestion  ;  that  was  matter 
of  construction  for  the  judge. 

Cresswell,  J. (a).  I  am  of  opinion  that  this  rule  should  be  made  absolute  to  enter 
a  nonsuit.  The  plaintiff's  letter  of  the  17th  of  September,  1855,  conclusively  shews 
that  down  to  that  time  no  contract  had  been  [789]  made  between  him  and  the  defen- 
dant. A  drawing  of  a  carriage  had  been  made  and  submitted  to  the  defendant,  but 
the  defendant  did  not  approve  of  it.  In  that  letter,  the  plaintiff  writes  : — "  If  you 
order,  every  attention  shall  be  paid  to  any  particulars  you  may  think  proper  as  to 
height  of  body  from  ground,  height  of  wheels,  &c."  Down  to  this  time,  therefore, 
all  was  open.  On  the  26th,  the  defendant  sends  this  reply  : — "  I  have  duly  received 
your  reply  to  my  last,  and  can  onlv  continue  to  wonder  at  your  disinclination  to 
furnish  me  with  so  simple  a  drawing  ;vs  I  then  requested,  with  the  view  of  obviating 
as  far  as  possible  the  chance  of  any  misconception  which  might  otherwise  arise  in 
respect  to  my  order,  which  I  can  now  of  course  give  in  general  terms  only,  and  on 
the  assumption  that  you  undertake  to  execute  it  in  a  manner  which  shall  meet  my 
approval,  not  only  on  the  score  of  workmanship,  but  also  that  of  convenience  and 
ta.ste."  He  then  goes  into  details.  Another  drawing  seems  to  have  been  afterwards 
sent  to  the  defendant,  and  returned  by  him  with  further  remarks  and  objections. 
Now,  taking  itito  consideration  the  fact  that  the  plaintitt'  knew  that  the  defendant 
was  dissatisfied  with  the  drawings,  and  that  the  order  for  the  cari'iage  was  given  only 
conditionally  on  its  being  executed  in  a  manner  which  should  meet  the  defendant's 
approval,  "  not  only  on  the  score  of  workmanship,  l)ut  also  that  of  convenience  and 
taste,"  it  seems  to  me,  that,  unless  that  conditional  order  was  fulfilled  by  the  delivery 
of  a  carriage  which  should  be  built  in  accordance  with  the  taste  and  convenience  of  the 
defendant, — assuming  always  that  the  defendant  acted  bona  fide,  and  not  capriciously, 
— the  defendant  was  not  bound  to  accept  it.  On  that  ground,  therefore,  I  am  of 
opinion  that  the  rule  should  be  made  absolute. 

Williams,  J.  I  am  of  the  same  opinion.  Upon  [790]  reading  the  correspon- 
dence lietween  the  parties,  I  cannot  arrive  at  any  other  conclusion  than  that  the 
plaintift',  when  he  consented  to  put  the  carriage  in  hand  upon  the  terms  of  the 
defendant's  letter  of  the  26th  of  September,  was  content  to  take  upon  himself  the 
risk  of  producing  a  vehicle  which  should  .satisfy  the  somewhat  nice  and  fastidious  taste 
of  the  defendant,  and  that  the  latter  should  have  the  privilege  of  rejecting  it  if  it  did 
not  please  him. 

Willes,  J.  I  am  of  the  same  opinion.  There  was  no  evidence  to  shew  that 
the  defendant's  refusal  to  accept  the  carriage  was  other  than  bona  fide,  l^pon  further 
consideration,  therefore,  I  think  the  order  was  conditional,  and  subject  to  its  being 
executed  in  a  manner  which  should  be  in  conformity  with  the  defendant's  taste. 

Rule  absolute  accordingly. 

(a)  The  Lord  Chief  Justice,  for  private  reasons,  took  no  part  in  the  discussion. 
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[S.  C.  26  L.  J.  C.  P.  261.] 

The  (lefenrlant  engaged  the  services  of  one  S.,  a  thatcher,  foi-  a  certain  period,  at 
weekly  wages,  for  the  pnrpo.se  of  hiring  him  out  to  do  thatching  woi'k  for  his  profit. 
8.  ha\'ing  during  the  period  thatched  some  stacks  of  wheat,  »V;c.  for  the  plaintift', 
for  which  work  the  defendant  claimed  and  received  payment : — Held,  that  the 
defendant  was  responsible  to  the  ])laintitl'  for  injury  to  the  wheat,  itc.  occasioned 
by  the  negligent  manner  in  which  S.  did  the  work. 

The  declaration  stated  that  the  plaintift'  was  possessed  of  certain  stacks  of  wheat, 
&c.,  and,  at  the  request  of  the  defendant,  employed  him  for  certain  reward  to  thatch 
the  same,  that  the  defendant  undertook  to  thatch  and  did  thatch  the  said  stacks,  and 
that  the  plaintili'  paid  him  a  rea.sonable  reward  in  that  behalf. 

The  flefendaiit  pleaded, — fii'st,  a  denial  of  the  retainer  and  of  the  defendant's 
undertaking, — secondly,  that  the  defendant  did  not  thatch  the  .said  stacks, — thirdlj', 
that  the  plaintift'  did  not  pay  the  said  reward, — fourthly,  not  guilty  ;  whereupon  issue 
was  joined. 

[791]  The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  Camliiidgeshire 
Assizes,  when  the  following  facts  appeared  in  evidence: — The  defendant,  who  was  a 
harness-maker,  hired  one  Simpkin,  who  was  a  skilful  thatcher,  to  do  for  him  such 
thatching  as  he  could  piocure  during  a  period  of  si.x  weeks,  paying  him  for  his 
.services  6s.  per  week  liesides  his  board  and  beer,  and  finding  him  medical  attendance 
in  case  any  thing  ailed  him  duiing  such  service  ;  and  also  providing  him  with  a  pony 
and  a  Vioy  to  assist  him,  in  the  event  of  his  being  sent  Vieyond  three  miles  to  work. 
Simpkin  afterwards,  and  within  the  six  weeks,  engaged  himself  to  thatch  some  wheat, 
barley,  and  oat  stacks  for  the  plaintiff",  the  latter  not  knowing  of  his  arrangement 
with  the  defendant.  Simpkin  after  having  commenced  the  plaintift"s  work,  and, 
drawing  money  from  him  on  account,  left  it ;  and,  the  plaintifT  meeting  the  defendant, 
the  latter  told  him  that  Simpkin  was  his  (the  defendant's)  man,  and  that,  if  he 
(Simpkin)  did  the  thatching,  he  (the  defendant)  must  l>e  paid  for  it.  At  the  plaintiff's 
request,  the  defendant  sent  anothei-  man,  named  Clemens,  to  assist  in  the  thatching ; 
and  Simpkin  aftei'wards  went  back  and  completed  the  .stacks  which  he  had  liegun. 
Both  Simpkin  and  Clemens  were  paid  by  the  defenilant ;  and  the  defendant  afterwards 
sent  in  a  l)ill  to  the  plaintift'  for  the  work  so  done,  and  sued  the  plaintift'  for  it  in  the 
Newmarket  county -coui't,  when  the  jilaintift'  paid  the  money  int«  court,  and  the  defen- 
dant afterwards  took  it  out.  The  wheat  and  oats  sulisequently  proving  to  be  consider- 
ably damaged  by  wet,  this  action  was  brought. 

At  the  close  of  the  plaintift''s  case,  his  Lordship  was  called  upon  to  nonsuit  him, 
on  the  ground  that  there  was  no  evidence  to  go  to  the  jury.  This  his  Lordship 
declined  to  do. 

Several  witnesses  were  then  called  on  the  part  of  the  [792]  defendant,  to  slicw 
that  tlie  work  had  been  propeily  done,  ))nt  that  the  damage  had  arisen  from  the 
imj)r()])or  building  of  the  st,-icks,  and  the  inferior  quab'ty  of  tlie  sti'aw  supplied  by  the 
plaintift' for  thc^  tliatcliing. 

The  case  then  went  to  the  jury  n])on  the  (|UCslion  of  damages,  which  thev  a.s.sessed 
at  51.  The  Lonl  Cliief  Baron  thcrcu|)oii  directed  the  verdict  to  be  entered  for  the 
defendant,  reserving  leave  to  the  plaintift'  to  move  to  entei-  it  for  him  for  51. 

O'Malley,  ().  C,  in  Last<u'  Term  last,  moved  foi'  a  new  ti'ial,  on  the  ground  that 
tlie  damages  were  insufficient,  or,  failing  that,  to  enter  a  verdict  for  tlie  jilaintitr  for 
51.,  pursuant  to  the  leave  reserved  at  the  trial.  [Crowder,  .1.  The  case  having  gone 
to  the  jury  with  your  assent,  you  arc  bound  liy  tlieir  assessment  of  the  damages.  All 
you  can  ask  is,  that  a  verdict  may  l)e  entered  for  the  plaintift'  for  the  51.] 

The  rule  was  accordingly  drawn  up  "to  enter  a  verdict  for  tlie  ])laintift"  for  51., 
pursuant  to  leave;  reserved,  on  the  ground  that  there  was  no  evidence  of  the  defen- 
dant's lial)ility  for  negligence." 

The  Lord  Chief  Baron  ie|)ortcd  to  the  court,  as  follows  : — 

"  It  appeared  to  me  that  the  plaintift'  made  his  bargain  to  thrash  with  Simpkin, 
not  with  Onion,  who  claimed  to  be  paid  becau.sc  Simpkin  was  taken  from  his  service, — 
as,  if  a  man  were  to  hire  a  gentleman's  coachman  to  drive,  the  gentleman  would  not 
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1)6  liable  for  his  had  ilriving,  if  he  was  no  party  to  the  bargain  or  hiring;  and  his 
insisting  on  being  paid  for  the  man's  lea\ing  his  service  would  not  make  a  contract 
under  which  he  would  be  lialile  for  his  bad  dri\ing.  And  I  thought  there  was  no 
evidence  that  the  defendant  was  [793]  so  employed  as  to  be  responsible  for  the  care- 
lessness of  Simpkin  :  and  I  directed  a  nonsuit.  But,  if  the  court  should  be  of  opinion 
that  the  evidence  established  that  fact, — not  if  there  was  merely  some  evidence  of  it, 
— I  reserved  liberty  to  the  plaintifl"  to  move  to  enter  a  verdict  for  him  for  51.,  the 
damages  ultimately  found  by  the  jury.  Any  amendment  is  to  be  made  that  the  court 
thinks  ought  to  have  l)een  made  at  the  trial." 

David  Keane  now  shewed  cause.  The  defendant  clearly  is  not  responsible  for  the 
negligence  of  Simpkin.  [f'resswell,  J.  If  the  defendant  bargained  to  do  the  work 
by  his  servant, — hiring  him  out  for  his  profit, — he  would  be  I'espon.sible.]  The 
plaintiff"  selected  this  man  to  do  the  woik.  The  case  resembles  that  of  Clianltr  v. 
Hii}iJdn.<,  4  M.  &  \X.  399,  where,  on  a  sale  of  a  specific  ascertained  chattel,  the  seller 
was  held  not  to  warrant  it  fit  for  the  pin-pose  for  which  it  was  brought.  [Cresswell,  J. 
It  is  much  more  like  the  case  of  Qnaiiiian  v.  Iruniett,  6  M.  &  W.  499,  which  would 
seem  to  shew  that  Simpkin  would  be  the  defendant's  sei'vant,  and  the  defendant  the 
pei'son  contracting  with  the  plaintiff'.]  The  result  might  have  been  different  in  that 
case,  if  the  defendants  had  themselves  selected  the  particular  driver.  [Cockburn,  C.  J. 
If  I  hire  of  a  job-master  a  carriage  and  horses,  and  desire  him  to  send  a  particular 
servant  to  drive  them,  is  the  job-master  therefore  absolved  from  all  responsibility  for 
any  negligence  his  servant  may  be  guilty  of?  Is  he  not  bound  to  have  reasonably 
competent  persons  to  do  his  work  I]  No  doubt,  the  defendant  would  lie  responsible 
if  the  plaintiff"  had  not  himself  selected  the  hand  to  do  the  work.  [Cresswell,  J. 
Suppose  a  man  sends  a  valuable  horse  to  a  smith  to  be  shod,  and  .says  to  him,  "Do 
not  entrust  the  job  to  an  inferior  hand,  but  shoe  him  yourself,  or  let  your  foreman  do 
it,"  and  the  smith  or  his  [794]  foreman  accordingly  shoes  the  horse,  and  in  doing  it 
lames  the  horse, — is  the  smith  not  liable ']]  Possibly  he  would  be  :  Init  that  is  hardly 
a  parallel  case. 

Couch  and  H.  Mills,  in  support  of  the  rule.  It  is  clear  upon  the  evidence  that 
the  defendant  took  upon  himself  the  entire  services  of  Simpkin  for  the  six  weeks, 
upon  the  chance  of  deriving  a  profit  from  his  skill  as  a  thatcher.  Upon  what  pretext, 
therefore,  can  it  be  said  that  he  is  not  responsil)le  for  the  consequences  of  Simpkin's 
negligence?  It  clearly  is  no  answer  to  say  that  he  is  not  a  thatcher.  As  well  might 
any  contractor  who  employs  various  tradesmen  to  do  work  under  him,  claim  immunity 
against  the  consequences  of  their  acts,  because  he  does  not  profess  to  be  a  mason,  or 
a  bricklayer,  or  a  carpenter.  Besides,  it  is  not  the  fair  result  of  the  evidence  here 
that  Simpkin  was  specially  selected  by  the  plaintiff;  for,  when  he  left  the  work 
unfinished,  the  defendant  sent  anothei'  man,  Clemens,  who  was  permitted  to  thatch 
some  of  the  stacks.     [They  were  here  stopped  by  the  court.] 

Cockburn,  C.  J.  I  think  it  is  very  plain,  looking  at  all  the  evidence  together, 
that,  although  the  plaintiff  had  originally  emplo3'ed  Simpkin  to  do  the  thatching  for 
him,  Simpkin  was  at  that  time  the  servant  of  the  defendant,  with  whom  he  had 
entered  into  a  contract  under  which  the  defendant  was  to  have  the  benefit  of  his 
entire  services  for  a  period  of  six  weeks.  The  defendant,  on  being  made  aware  that 
Simpkin  had  agreed  to  thatch  for  the  plaintiff,  tells  the  latter  that  Simpkin  is  his 
man,  and  that,  if  he  does  the  woik  for  the  plaintiff",  he  (the  defendant)  will  expect  to 
be  paid  for  it.  To  this  the  plaintiff  assents  ;  and,  in  the  result,  the  defendant  is,  by 
means  of  process  of  the  county-court,  paid  for  the  woi-k.  There  i.s-  this  further  cii'- 
[795]-cumstance,  which  is  a  strongly  cori'oborative  fact  to  shew  that  the  defendant 
had  entered  into  a  contract  with  the  plaintiff  to  do  the  work  by  his  ser\'ant,  viz.  that, 
Simpkin  neglecting  the  work  during  its  progress,  and  the  plaintiff  informing  the 
defendant  of  it,  the  defendant  sends  him  another  man,  whose  services  the  plaintiff 
accepts,  paying  the  defendant  for  them.  Although  true  it  is,  that,  where  a  man 
employing  a  tradesman  selects  a  particular  servant  or  workman  to  do  the  job,  the 
master  may  be  relieved  from  responsibility  for  the  consequences  of  the  man's  incom- 
petency, it  is,  I  think,  going  too  far  to  say  that  he  is  relieved  from  all  responsibility 
if  the  servant  is  guilty  of  negligence.  I  am  of  opinion  that  the  jury  here  were  not 
onlv  warranted  in  finding  for  the  plaintiff,  but  that  they  would  have  done  wi-ong  if 
they  had  found  the  other  way.     I  therefore  think  the  rule  should  be  made  absolute. 

Cressavell,  J.,  concurred. 
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Williams,  J.  I  am  entirely  of  the  same  opinion  :  and  I  desire  only  to  add  that 
I  do  not  dissent  from  the  law  as  laid  down  by  the  Lord  Chief  Baron,  but  only  from 
his  application  of  it  to  the  facts  of  this  case.  He  says  :  "  If  a  man  were  to  hire  a 
gentleman's  coachman  to  drive,  the  gentleman  would  not  be  lialile  for  his  bad  driving, 
if  he  were  no  party  to  the  bargain  or  hiring  ;  and  his  insisting  on  being  paid  for  the 
man's  leaving  his  service  would  not  make  a  contract  under  which  he  would  be  liable 
for  his  bad  driving  "  I  entirely  agree  with  that.  But,  to  make  tiie  case  thus  put 
analogous  to  the  present,  the  bargain  should  have  been  between  Holmes  and  Sinipkin, 
and  not  between  Holmes  and  Onion. 

\Vn,LE.s,  J.,  concurred. 

[796]  CocKBUKN,  C.  J.  I  agree  with  my  Brother  ^^'illiams,  that,  if  the  facts  had 
been  like  those  suggested  in  the  case  put  by  the  Lord  Chief  Baron,  they  would  have 
warranted  a  diUerent  conclusion. 

Rule  absolute. 


In  the  Matter  of  an  Action  ok  Silt  i'kndi.vg  in  the  County  Court  of  Lanca- 
shire HOLDE.N'  at  Liverpool,  iuctween  F.  S.  Hull  ani>  Others  and  John 
M'Faklane  and  Other.s,  Committee  of  Management  of  the  Livei-pool  United 
Legal  Friendly  Burial  Society.     June  4th,  1S.57. 

[S.  C.  27  L.  J.  C.  P.  41  ;  3  Jur.  N.  S.  1262.] 

The  trustees  of  a  burial  society,  who  by  the  constitution  of  the  society  are  not  and 
cannot  be  members,  are  not  "  persons  interested  "  within  the  meaning  of  the  41st 
section  of  the  Friendly  Societies  Act,  18  &  19  Vict.  c.  63,  so  as  to  enable  them  of 
their  own  accord  to  institute  proceedings  against  the  society  in  the  county-court, 
for  the  pui-pose  of  controlling  them  in  the  proposed  alteration  of  their  rules. — The 
county-court  having  entertained  such  an  application,  this  court  issued  a  prohibition. 

The  plaintiffs  are  the  trustees  of  a  society  called  the  Liveipool  United  Legal 
Friendly  Burial  Society.  The  defendants, — all  of  whom  were  members  of  the  .society, 
and  beneticially  interested  in  the  fluids  according  to  the  rules  thereof  as  ordinary 
members, — were  the  committee  of  management.  The  trustees  were  not  and  could 
not  according  to  the  rules  of  the  society  be  members  thereof,  or  have  any  interest 
therein  save  as  trustees  of  the  funds  and  property  thereof. 

The  II 6th  rule  provides  for  the  mode  of  altering,  amending,  or  rescinding  the 
rules ;  and  rule  1 1 1  prescribes  the  notices  to  be  given  for  any  meeting  convened  for 
that  purpose,  and  requires  that  the  substance  of  the  proposals  to  be  made  at  the 
meeting  shall  l>e  specified  in  the  notice  :  and  the  lO.'jth  rule  requires  that  all  meeting.s 
of  the  members  shall  be  held  in  some  convenient  place  in  Liverpool. 

The  defendants,  as  the  committee  of  management,  conceiving  that  certain  altcra>- 
tions  and  amendments  of  the  rules  would  be  beneficial  to  the  .society,  in  con-[797]- 
formity  with  the  1 11th  rule,  convened  a  special  general  meeting,  of  which  the 
following  notice  was  dul_v  advertized  : — 

"To" the  members  of  the  Liverpool  United  Legal  Friendly  Burial  Society. 

"A  sjjccial  general  meeting  of  the  members  of  the  society  will  be  held  in  the 
Clarendon  Rooms,  South  .John  Street,  Liverpool,  on  Thursday,  the  5th  of  March, 
1857,  at  -i  o'clock  in  the  afternoon,  for  the  purpose  of  obtaining  the  consent  of  a 
majority  of  the  members  present  at  such  meeting,  to  rescinding  some  of  the  present 
rules  of  the  society,  and  to  the  making  and  passing  certain  new  rules,  and  also  for 
making  and  passing  certain  amendments  and  alterations  in  the  present  rules." 

Tiic  notice  then  gave  the  nuniliers  of  the  several  rules  ])roposed  to  be  altered  and 
amended,  with  what  ])urported  to  bo  the  sulistauce  of  tlie  proposed  aUeralions  and 
amendment,  the  luunbers  of  the  rules  pro])oserl  to  be  e.\|)unged,  and  what  pur|)(irtcd 
to  be  the  sultstancc  of  ton  proposed  new  rules. 

A  meeting  wa.s  held  accoriling  to  the  above  notice,  which  was  atten<led  by  .i  laigo 
body  of  the  members  of  the  society,  when  the  alterations  ,uid  ainendnients  were 
agreed  to  by  a  large  majority  ;  and  the  rules  so  altered  and  aincndcd  wore  aftorw.inls 
submitted  for  approval  to  the  registrar  of  friondt}^  societies. 

The  plaintiH's  thereupon  commenced  a  suit  against  the  defendants  in  tin'  Lixcrpool 
county-court,  the  particulars  of  complaint  wherein  wore  as  follows  : — 
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"  In  the  county-court  of  Lancashire  holdeii  at  Liverpool. 

"Between  F.  S.  Hull,  W.  Ratbbone,  and  T.  Martin,  plaintiffs,  and  John  M'Farlane, 
C.  J.  Browne,  J.  H.  Stanley,  [798]  B.  Roberts,  T.  Trewitt,  J.  Bairy,  W.  Madge, 
J.  Pennington,  J.  Marsh,  J.  Heron,  T.  Greenwood,  and  P.  Culleu,  defendants. 

"Issued  under  the  Friendly  Societies  Act,  1855,  18  &  19  Vict.  c.  63. 

"  The  following  are  the  particulars  of  the  complaint  of  the  above-named  plaintiffs  : — 

"1.  That  the  defendants  are  the  committee  of  management  of  'The  Liverpool 
United  Legal  Friendly  Burial  Society,'  the  rules  whereof  have  been  duly  certified 
under  the  18  &  19  Vict  c.  63. 

"  2.  That  the  plaintiffs  are  the  trustees  of  the  said  society. 

"3.  That  the  116th  of  the  said  rules  provides  'that  no  new  rules  shall  be  made, 
nor  any  of  the  rules  herein  contained,  or  hereinafter  to  be  made,  shall  be  amended, 
altered,  or  rescinded,  unless  with  the  consent  of  a  majority  of  the  members  present  at 
a  general  meeting  of  the  .society,  called  specially  for  that  purpose,' 

"4.  That  the  105th  of  the  said  rules  provides,  'AH  meetings  of  the  members 
shall  be  held  in  some  convenient  place  in  the  borough  of  Liverpool,  subject  to  the 
rules  in  that  behalf  provided.' 

"  5.  That  the  1 1 1th  of  the  said  I'ules  provides,  '  Notices  of  all  meetings  shall  be 
conspicuously  posted  by  placards  through  the  borough,  and  shall  be  inserted  in  six  at 
least  of  the  Liverpool  newspapers,  commencing  not  later  than  one  week  before  the 
day  of  meeting ;  and  such  notices  shall  (in  case  of  special  meetings)  contain  the 
substance  of  the  proposals  to  be  made  thereat.' 

"  6.  That  the  said  society  consists  of  from  30,000  to  40,000  members,  who  are 
principally  working  men,  their  wives  and  children  ;  and  the  adults  in  benefit  who  are 
entitled  and  vote  at  public  meetings  of  members  number  about  15,000. 

[799]  "  7.  That  the  defendants  as  such  committee  aforesaid,  recently  called  a 
special  general  meeting  of  members,  to  appoint  a  committee  to  alter  the  e.xisting  rules 
of  the  society,  and  to  pass  new  ones,  although  no  such  committee  could  be  appointed 
by  virtue  of  the  rules  of  the  society. 

"  8.  That  the  defendants  afterwards  called  a  special  meeting  of  members,  to  be 
held  at  the  Clai-endon  Rooms,  in  Liverpool  aforesaid,  although  the  place  is  capable  of 
holding  one  hundred  persons  only. 

"  9.  That  the  plaintiffs  protested  against  such  meeting  and  the  proposed  alteration 
of  the  rules  ;  but  the  defendants  proceeded  with  the  meeting,  and  submitted  divers 
new  rules  and  alterations,  some  whereof  were  contrary  to  law. 

"  10.  That  the  defendants  sub.sequently  called  another  meeting  at  the  same  place, 
and  ceitain  alterations  in  the  existing  rules,  and  additions  thereto,  were  passed  by  the 
persons  then  asseml^led ;  but  the  registrar  has  not  certified  the  same. 

"11.  The  plaintiff's  chaige  that  the  notices  calling  the  said  meetings  do  not,  nor 
does  any  one  of  them,  contiiin  the  substance  of  the  proposals  to  be  made  at  the  said 
meetings,  within  the  meaning  of  the  said  111th  rule,  and  that  the  place  of  meeting 
aforesaid  was  not  a  'convenient  place,'  within  the  meaning  of  the  said  105th  rule. 

"12.  That  the  defendants  have  improperly  expended  divers  large  sums  of  the 
society's  money  in  and  about  the  .said  meetings  and  amendments  and  alterations,  for 
printing,  advertizing,  deputations  to  London,  and  other  things,  and  certain  moneys 
are  still  owing  in  respect  thereof. 

"  The  plaintiffs  seek  an  order  of  this  honorable  court,  that  the  said  meetings  may 
be  declared  void  and  of  no  effect, — that  the  defendants  maybe  restrained  by  the  [800] 
injunction  of  this  honorable  court  from  procuring  the  certificate  of  the  registi-ar  of 
friendly  societies  in  England  that  the  proposed  alterations  and  amendments  are 
according  to  law,  and  from  taking  any  steps  or  proceedings  for  procuring  or  obtaining 
such  certificate,  and  from  putting  in  force  or  acting  upon  the  said  alterations  and 
amendments  until  the  said  111th  rule  has  been  duly  complied  with  in  regard  thereto, 
— that  the  defendants  be  ordered  to  pay  to  the  plaintiffs  as  such  trustees,  and  for  the 
use  of  the  said  society,  all  such  moneys  as  have  been  expended  by  the  defendants  out 
of  the  funds  of  the  said  society  as  aforesaid,  and,  for  this  purpose,  if  necessary,  that 
an  account  thereof  may  be  taken, — and  that  they  be  restrained  fi-om  paying  out  of  the 
funds  of  the  society  the  moneys  still  owing  as  aforesaid, — and  that  tlie  defendants 
may  be  also  ordered  personally  to  bear  their  costs  of  and  incidental  to  the  present 
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proceudiiigs,  iuid  to  pay  the  plaintitl's  their  costs  out  of  pocket  of  and  iiicideutal  thereto. 
The  plaintiff's  also  seek  such  further  or  other  relief  as  the  circumstances  of  the  case 
may  require  and  this  honorable  court  raaj'  please  to  grant." 

The  suit  came  on  for  trial  before  the  judge  of  the  county -court  at  the  return  of 
the  summons  on  the  21st  of  April  last,  when  the  defendants  appeared  by  coun.sel,  and 
objected  to  the  jurisdiction  of  the  said  county-court  to  hear  or  determine  the  said 
cause  ;  but  such  objection  was  overruled,  and  the  hearing  was  proceeded  with  ;  and 
on  the  30th  of  April  the  judge  delivered  judgment  to  the  edect  following, — He  declared 
all  the  meetings  in  the  bill  of  complaint  mentioned  illegal,  and  all  the  proceedings  at 
the  same  null  and  void  :  he  condemned  the  defendants  to  the  payment  forthwith  of 
all  costs  of  the  action  pei'sonally,  and  not  to  be  reimbursed  by  the  .society  :  he  ordered 
them  to  render  an  account  to  the  court,  within  one  [801]  week,  of  all  the  moneys 
e.xpended  in  calling  the  said  meetings  or  incident  thereto,  and  of  the  deputations  to 
the  registrar  in  London  ;  and  that  the  defendants  should  also  within  fourteen  days 
pay  into  court  an  amount  equal  to  the  said  expenditure,  out  of  their  own  pockets,  to 
abide  the  furthei'  order  of  the  court ;  and,  in  default  of  compliance  with  the  said 
order,  or  any  part  thereof,  the  defendants  were  all  to  be  committed  to  the  county  gaol 
for  two  months. 

There  was  no  evidence  adduced  at  the  trial  beyond  the  notice  of  the  meetings 
before  mentioned,  and  the  alterations  in  the  rules. 

Upon  an  aflidavit  of  the  above  facts,  and  stating  that  none  of  the  defendants  owed 
any  money  to  the  society,  or  had  ever  possessed  themselves  of  any  funds  belonging 
thereto,  and  that  the  only  remuneration  for  their  loss  of  time  and  labour  in  attending 
the  meetings  and  transacting  the  business  of  the  society,  was  2s.  6d.  each  per  meeting  : 
that  the  plaintirt's  had  not,  nor  had  any  of  them,  any  voice  or  vote  in  the  making, 
altering,  or  rescinding  of  the  rules  of  the  .said  society,  or  any  right  or  authority  to 
interfere  thei'ein,  nor  had  the  plaintiffs,  or  any  of  them,  any  interest  in  the  subject- 
matter  thereof,  and  had  no  right  to  be  present  at  the  society's  meetings,  without 
leave ;  that,  in  framing  the  notice  of  the  intended  meetings,  the  committee  attended 
to  the  suggestions  thereon  of  the  registrar  when  the  matter  thereof  was  before  him 
prior  to  the  meeting  of  the  5th  of  March  being  called,  and  that  the  notice  was  prepared 
under  the  diix'ction  of  the  committee  fairly  and  with  the  bona  tide  intention  of  com- 
plying with  the  111th  rule,  and  that  none  of  the  members  of  the  society  were  in  any 
way  misled  by  it,  nor  did  the  di.ssentients  at  the  meeting  object  that  the  substance  of 
the  alterations  intended  had  not  been  fully  noticed  therein, 

[802]  Brett  moved  for  a  prohibition,  to  injoin  the  county -court  judge  from  further 
proceeding  in  the  plaint.  The  judge  of  the  county-court  had  no  jurisdic-tion  to  enter- 
tain the  complaint  in  i|uestion.  By  former  Friendly  Societies  Acts,  disputes  between 
the  society  and  any  of  its  members  were  (10  G.  4,  c.  56,  s.  27)  to  be  settled  by  refer- 
ence to  arbitrators,  whose  decisions  were  to  be  enforced  by  justices,  or  (9  ife  10  Vict. 
c.  27,  8.  15)  by  reference  to  the  registrar.  Hut  now,  by  the  40th  section  of  the  IS  & 
19  Vict.  c.  6;5,  it  is  enacted,  that,  "every  dispute  l)etwecn  any  member  or  members  of 
any  society  established  under  this  act  or  any  of  the  acts  hereby  repealeil,  or  any 
per.son  claiming  through  or  uufler  a  member,  or  under  the  rules  of  such  society,  and 
the  trustee,  treasurer,  or  other  otlicer,  or  the  committee  thcTcof,  shall  be  decided  in 
manner  directe<l  by  the  lules  of  such  suciely,  and  the  decision  so  made  shall  be 
binding  and  conclusive;  on  all  parties,  without  appeal :  provided,  that,  where  the  rules 
of  any  society  established  under  any  of  the  acts  hereby  repealed  shall  have  directed 
disputes  to  be  referred  to  ju.sticcs,  such  disputes  shall  be  refeired  to  and  decided  by 
the  county-court,  iis  hereinafter  meriLiorred."  And  by  s.  -ll  it  is  enacted,  that,  "  in  all 
friendly  societies  established  irrrder'  this  act  or'  arry  of  the  r-epe;ded  acts,  all  applicatiorrs 
for  the  removal  of  arry  trustee,  or'  for'  any  other  r-elief,  order',  or  dii-ectiorr,  or-  foi'  the 
settlement  of  dispirtes  that  may  arise  or-  may  ha\e  ar-iserr  in  arry  society  the  r'lrles  of 
which  do  rrot  pi'cscribe  arry  other-  mode  of  settlirrg  sirclr  disjrrrtes,  or  to  errfor'ce  the 
decisiorr  of  arry  ar-bitr'ator's,  or-  to  hear-  or  determine  any  dispirte,  if  rro  ar'l)ilr'at()r'  shall 
have  been  ai)poinfed,  or'  if  no  decisiorr  shall  be  rrrade  by  the  said  ar-lritr'ators  within 
for-ty  days  after  a])plic,itiorr  has  bcicn  rrrade  i)y  the  rrrenrber-  or'  persorr  clairnirrg  tlrr-oirgh 
or  rrrider  a  nrerrrber-  or'  irrrder-  tire  [803]  nrles  of  the  society,  shall  be  rrrade  to  the 
coirrrty  corrr-t  of  the  distr'ict  within  which  the  irsual  or'  ])rini:ipal  place  of  birsirrciss  of 
the  societ}'  shall  be  situate;  arrd  srrch  coirrt  shall,  uporr  the  applicatioir  of  arry  poi'sorr 
interested  in  the  matter,  eutcrtiiin  such  appliuitioir,  and  give  such  i-olief,  and  make 
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such  orders  and  directions  in  relution  to  the  matter  of  such  application,  as  hereinafter 
mentioned,  or  as  may  now  be  given  or  made  by  the  court  of  Chanceiy  in  respect 
either  of  its  ordinary'  or  its  special  or  statutory  jurisdiction  ;  and  the  decision  of  such 
county-court  upon  and  in  relation  to  such  application  as  aforesaid  shall  not  be  subject 
to  any  appeal."  The  plaintiffs  here  are  not  persons  interested  in  the  matter  :  they  are 
not  members  of,  nor  have  the^^  any  interest  in,  the  society  :  their  functions  are  deter- 
mined b\'  s.  17.  This  is  not  a  matter  which  constitutes  one  of  their  duties  as  trustees. 
Besides,  they  are  not  professing  here  to  act  for  the  whole  society,  but  only  for  a  party 
of  its  members  against  another  party  of  its  members.  Further,  it  is  submitted  that 
the  judge  of  the  county-court  has  exceeded  his  jui-isdiction  in  decreeing  that  the 
defendants  shall  pay  costs  :  there  is  nothing  in  the  statute  authorising  him  to  give 
costs.  This  is  a  matter  that  even  a  court  of  equity'  would  not  have  entertained  :  it  is 
a  suit  by  trustees,  who  are  strangers  in  interest,  against  their  cestuis  que  trust. 
Besides,  a  court  of  equity  would  have  had  no  power  to  declaie  the  rules  null  and  void  : 
Vloucfh  V.  Ratdiffe,  1  De  Gex  &  S.  164.  [Willes,  J.  I  think  that  case  has  been  over- 
ruled in  a  recent  case  where  the  Lords  Justices  held  that  a  court  of  equity  may 
entertain  a  suit  merely  to  declare  a  will  valid.]  The  order  is  also  excessive  in 
decreeing  that  the  defendants  shall  pay  out  of  their  own  pockets  the  expenses  of  the 
meetings  and  deputations  to  the  registrar  in  London. 

[804]  Mellish  shewed  cause  in  the  first  instance  («).  The  jurisdiction  of  the 
county-court  depends  upon  the  40th  and  41st  sections  of  the  18  \'  19  Vict.  c.  6.3,  the 
words  of  which  are  very  large  :  it  plainly  was  the  intention  of  the  legislature  to  give 
to  the  county-court  the  entire  jurisdiction  which  had  before  been  exercised  by  the 
court  of  Chancery.  The  real  question  is,  whether  the  trustees  are  the  proper  parties 
to  bring  the  suit.  This  is  in  substance  a  suit  by  the  society  against  the  committee 
of  management.  The  18th  section  of  the  act  makes  it  the  duty  of  the  trustees  to 
bring  all  .actions  or  suits  relating  to  the  funds  of  the  society  :  it  enacts  that  "all  real 
and  personal  estate  whatsoever  belonging  to  any  such  society  estaljlished  inider  this 
act  or  any  of  the  acts  hereby  repealed,  shall  be  \'ested  in  such  trustees  for  the  time 
being,  for  the  use  and  benefit  of  such  society  and  the  members  thereof  ;  and  the  real 
01-  personal  estate  of  any  branch  of  a  society  shall  be  vested  in  the  trustees  of  such 
branch,  and  be  under  the  control  of  such  trustee  or  trustees,  their  respective  executors 
or  administrators,  according  to  their  respective  claims  and  interests  ;  and,  upon  the 
death  or  removal  of  any  such  trustee  or  trustees,  the  same  shall  vest  in  the  succeeding 
trustee  or  trustees  for  the  same  estate  and  interest  as  the  former  trustee  or  trustees 
had  therein,  and  subject  to  the  same  trusts,  without  any  conveyance  or  assiginnent 
whatsoever,  save  and  except  in  the  case  of  stocks  and  securities  in  the  public  funds  of 
Great  [805]  Britain  and  Ireland,  which  shall  be  transferred  into  the  name  or  names 
of  such  new  trustee  or  trustees  ;  and,  in  all  actions  or  suits  or  indictments,  or  summary 
proceedings  before  magistrates,  touching  or  concerning  any  such  property,  the  same 
shall  1)6  stated  to  be  the  property  of  the  person  or  persons  for  the  time  lieing  holding 
the  said  othce  of  trustee,  in  his  or  tlieir  proper  name  or  names,  as  trustees  of  such 
society',  without  any  further  description."  The  19th  section  is  somewhat  singularly 
worded :  it  enacts  that  "  the  trustee  or  trustees  of  any  such  society  are  hereby 
authorised  to  bi-ing  or  defend,  or  cause  to  be  brought  or  defended,  any  action,  suit, 
or  prosecution  in  any  court  of  law  or  equity,  touching  or  concerning  the  property, 
right,  or  claim  to  property  of  the  society  for  which  he  or  the_v  are  such  trustee  or 
trustees  as  aforesaid  ;  and  such  trustee  or  trustees  shall  and  may,  in  all  cases  concerning 
the  real  or  personal  property  of  such  society,  sue  and  be  sued,  plead  and  be  impleaded, 
in  any  court  of  law  or  equity,  in  his  or  their  proper  name  or  names,  as  trustee  or 
trustees  of  such  society,  without  other  description  ;  and  no  such  action,  suit,  or  prosecu- 
tion shall  be  discontinued  or  shall  abat€  by  the  death  of  such  person,  or  his  removal 
from  the  office  of  trustee,  but  the  same  shall  and  may  be  proceeded  in  by  oi'  against 
the  succeeding  trustee  or  trustees  as  if  such  death  or  removal  had  not  taken  place ; 
and  such  succeeding  trustee  or  trustees  shall  pay  or  receive  the  like  costs  as  if  the 

(n)  The  affidavit  upon  which  cause  was  shewn  stated,  among  other  things,  that 
"the  trustees  had  no  interest  in  the  society,  save  that  they  considered  it  their  duty 
to  watch  and  see  that  its  funds  were  not  improperly  expended  ;  and  they  believed  that 
the  moneys  expended  in  and  about  the  calling  and  holding  of  these  meetings,  and  the 
deputations  to  London  to  see  the  registrar,  were  illegally  and  improperly  expended." 
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action  or  suit  or  prosecution  had  been  commenced  in  his  or  their  name  or  names,  for 
the  lienefit  of  or  to  be  reimbursed  from  the  funds  of  such  society."  [Cockburn,  C.  J. 
The  41st  section  evidently  applies  to  a  ditt'erent  class  of  persons  from  those  mentioned 
in  the  19th,  viz.  persons  interested  in  the  funds  of  the  society.]  The  words  "any 
person  interested  in  the  matter,"  were  manifestly  inserted  in  the  4 1st  section  merely 
foi-  the  [806]  pur[)ose  of  preventing  the  necessity  of  joining  all  the  members.  The 
proposed  new  rules  greatly  increase  the  powers  of  the  governing  body,  and  diminish 
tho.se  of  the  society  at  large  :  and  the  judge  of  the  county-court  came  to  the  conclusion 
that  there  had  been  illegal  e.vpeuditure  of  the  funds  of  the  .society,  and  that  further 
illegal  expenditure  thereof  was  threatened.  [Cockburn,  C.  .1.  Would  a  court  of  equity 
have  had  power  to  declare  the  rules  null  and  void  ]]  It  is  submitted  that  it  would. 
[Cockburn,  C.  J.  The  difficulty  I  feel  is,  that  the  trustees  do  not  represent  the  society. 
It  must  be  assumed  that  the  general  Ijody  of  the  society  think  the  rules  well  changed  ; 
but  that  the  trustees,  qua  trustees,  think  lit  to  object.  The  dissentient  members  have 
taken  no  steps  in  the  matter.  But  the  trustees  ex  mere  raotu  seek  to  set  aside  what 
has  been  done  by  the  meeting.  They  have  no  interest  in  the  funds  of  the  society.] 
They  have  a  duty  cast  upon  them  to  see  that  the  funds  are  not  misapplied.  They 
have  an  interest  also ;  for  they  might  be  responsible  for  the  illegal  application.  As 
to  the  costs,  the  county-court  judge  clearly  has  a  general  power  to  award  costs  in  all 
cases  coming  before  him.  [Williams,  J.  Costs  might  have  been  awarded  under  the 
13  &  14  Vict.  c.  115,  s.  22.] 

Brett,  in  support  of  the  application.  The  trustees  have  no  interest  whatever  in 
the  disposition  of  the  funds  of  the  society.  [Cockburn,  C.  J.  Could  the  trustees 
justify  the  payment  of  moneys  under  new  rules  made  in  contravention  of  the  former 
rules  f]  It  would  not  be  competent  to  any  member  of  the  society  to  question  the 
propriety  of  the  rules  when  certified  and  inrolled  in  pursuance  of  the  statute. 

CoCKDURN,  C.  J.  I  am  not  desirous  of  expre.ssing  any  opinion  of  my  own  in  this 
case ;  for,  though  I  en-[807]-tertain  some  doubt  whether  the  trustees  had  not  such  an 
intcre.st  in  the  matter  as  to  enable  them  to  institute  the  proceedings,  I  find  the  rest 
of  the  court  are  of  a  dillereut  opinion  ;  and  my  doubts  are  not  so  cogent  as  to  induce 
me  to  desire  that  the  matter  should  be  delayed  for  more  consideration. 

Cke.sswell,  J.  I  am  of  opinion  that  the  rule  for  a  prohibition  should  be  made 
ab.solute.  It  appears  that  many  provisions  are  introduced  into  the  statute  to  facilitate 
the  settlement  of  disputes  amongst  the  members  of  the  society.  The  trustees,  no 
doubt,  are  actuated  by  the  best  motives.  But  it  seems  tliat  a  desire  had  arisen  on 
the  part  of  a  large  body  of  the  society  to  effect  an  alteration  in  its  rules.  By  the 
constitution  of  the  society,  it  appears,  there  could  be  no  alteration  without  the  cotisent 
of  the  majority  of  members  present  at  a  meeting  convened  in  a  particular  way.  Now, 
there  is  no  suggestion  that  there  is  anything  in  the  alteration  which  has  lieen  made, 
that  is  at  all  inconsistent  with  the  purposes  of  the  societ}' :  but  it  is  said  that  the 
meetings  at  which  the  alterations  were  proposed  and  assented  to  were  held  at  incon- 
venient times  and  places.  It  does  not,  however,  a])pear  that  any  member  of  the  .society 
(•om])lains  of  the  alterations,  or  a[)prchends  any  injury  arising  from  them.  But  it 
seems  that  the  trustees  thought  tlie  society  were  not  acting  wisely  in  the  course  they 
were  pursuing,  and  that,  if  a  larger  meeting  hafl  been  convened,  some  of  the  members 
might  p(jssib]y  object.  It  docs  not  appear  even  now  that  there  is  any  objection  on 
t  he  pait  of  any  member  of  the  .soi:iety.  There  is  no  dispute  between  the  society  and 
any  [)crson  interested,  and  theiefore  I  think  the  judge  of  the  county-court  was  acting 
without  jurisdiction,  and  that  his  order  cannot  Ije  enforced. 

[BOB]  Williams,  J.  I  am  of  the  same  opinion.  Tiie  question  turns  exclusively 
upon  the  41st  section  of  the  18  &  19  Vict.  c.  63.  The  19th  section  (which  is  sub- 
stantially copied  from  the  previous  acts)  was  merely  introduced  for  the  purpose  of 
removing  all  dilliculty  as  to  who  should  l)e  ])laintirt'  or  defendant  in  suits  respecting 
(hoses  in  action  of  the  society.  It  gives  no  additional  force  to  the  provision  in  s.  41. 
The  last  iircntioned  section  confines  the  juri.sdiction  of  tlic  coniity-court  to  cases  where 
the  ap[)li(ation  is  made  by  a  "party  interestcfl  "  in  the  matter.  The  atlida\its  here 
shew  that  the  api)licants  are  mere  trustees  of  the  society,  not  l)cing  members  or  having 
any  pecuniar}'  interest  therein,  nor  being  |)Ut  in  motion  liy  any  of  the  members.  The 
question  is,  whetlier,  inider  such  circnmstances,  thej'  can  be  said  to  be  "persons 
interested  "  within  the  meatu'ng  of  the  st^atute.  If  it  had  appeared  that  there  was 
any  conti'o\er.sy  between  them  and  the  members  of  the  society  as  to  their  mode  of 
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dealing  with  its  funds,  that  might  have  been  a  matter  to  be  settled  under  s.  41.  But 
it  does  not  appear  that  there  exists  any  such  controversy  :  and  the  only  question  is, 
whether  they  are  interested,  from  their  mere  position  as  trustees.  If  the  trustees  had 
not  thought  fit  to  interpose,  the  new  rules  would  have  been  binding  upon  the  society 
and  upon  them.  The  question  is  whether  it  was  any  part  of  the  duty  to  interfere  in 
the  matter.  It  appears  to  me  that  it  was  not,  and  that  they  exceeded  their  province 
in  instituting  the  proceedings  in  the  county-court,  and  therefore  that  the  injunction 
should  go. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  41st  section  of  the  18  &  19  Vict. 
c.  63,  makes  it  a  condition  precedent  to  the  juiisdiction  of  the  county-court,  that  the 
proceedings  should  be  instituted  by  "a  person  interested  in  the  matter."  Now,  the 
trustees  cleai-ly  are  [809]  not  inter-ested  personally  :  and  they  can  only  be  interested 
for  the  society  as  tiiistees,  when  directed  by  the  society  to  institute  the  suit.  It  is 
admitted  here  that  they  have  proceeded  entirely  of  their  own  head.  I  therefore  think 
the  judge  of  the  county-court  had  no  authority  to  entertain  the  matter,  and  that  the 
rule  for  a  prohibition  must  be  made  absolute. 

Rule  absolute. 

Jewell  v.  Park.     June  12th,  18.57. 

A.  sued  B.  upon  two  bills  of  exchange  and  a  promissory  note,  and  obttiined  a  verdict, 
subject  to  a  bill  of  exceptions.  A  venire  de  novo  was  awarded,  and,  upon  the 
second  trial,  the  evidence  obtained  by  B.  under  a  commission  to  Paris  induced  A. 
to  abandon  the  second  bill,  and  he  had  a  verdict  on  the  other  bill  and  the  note, 
suljject  to  a  second  bill  of  exceptions.  Proceedings  were  afterwards  instituted  in 
chancery,  which  resulted  in  a  decree  or  order  that  the  bill  of  exceptions  should  be 
abandoned,  and  the  second  bill  given  up  to  B.,  and  the  cause  re-tried,  striking  out 
the  count  upon  that  bill.  Upon  that  trial  B.  succeeded  : — Held,  that,  on  the  taxa- 
tion of  the  costs  at  law,  B.  was  not  entitled  to  the  costs  of  the  commission  as  "  costs 
in  the  cause," — the  evidence  taken  thereunder  not  being  applicable  to  any  part  of 
the  record  as  it  then  stood. 

This  was  an  action  to  recovei-  the  amount  of  two  bills  of  exchange  for  1001.  each, 
dated  respectively  the  18th  of  December,  1848,  and  the  30th  of  Kovember,  1849, 
both  drawn  by  one  J.  F.  Allen  upon  and  accepted  by  the  defendant,  and  payable 
respectively  at  three  months  after  date,  and  also  of  a  promissory  note  for  601.,  dated 
the  22nd  of  August,  1848,  drawn  by  the  defendant  payable  to  Allen,  all  indorsed  by 
Allen  to  the  plaintiff.  The  declaration  contained  three  counts, — the  first  upon  the 
promis.sory  note,  the  second  upon  the  bill  dated  the  I8th  of  November,  1848,  and  the 
third  upon  the  bill  dated  the  30th  of  November,  1849. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  in  London  in  Easter 
Term,  1854,  when  a  verdict  was  found  for  the  plaintiff.  A  bill  of  exceptions  having 
been  tendered  to  the  ruling  of  the  learned  judge,  which  [810]  resulted  in  a  venire  de 
novo,  the  cause  came  on  for  trial  again  before  Jervis,  C.  .1.,  at  the  sittings  at  Guild- 
hall after  Michaelmas  Term,  185-5,  when,  the  evidence  of  one  Laurier,  taken  under  a 
commission  at  Paris,  having  been  read,  the  plaintiff's  counsel  consented  to  a  verdict 
being  entered  for  the  defendant  as  to  the  second  count  of  the  declaration  ;  but  he 
insisted  that  the  defendant  had  failed  to  prove  either  of  his  pleas  as  to  the  first  and 
third  counts  :  and  his  Lordship  directed  a  verdict  to  be  entered  for  the  defendant  as 
to  the  second  count,  and  for  the  plaintiff  on  the  first  and  third  counts. 

A  bill  of  exceptions  was  again  tendered  as  to  the  ruling  of  the  Lord  Chief  Justice 
so  far  as  the  same  i-elated  to  the  first  and  third  counts.  In  making  up  the  record  on 
that  occasion,  the  plaintiff's  costs  were  taxed  and  allowed  at  1181  8s.,  and  the  defen- 
dant's costs  of  the  issue  upon  which  he  succeeded,  including  the  costs  of  the  commission, 
were  taxed  and  allowed  at  971.  5s.  4d. 

Before  the  arrival  of  the  day  appointed  for  argument  of  the  bill  of  exceptions,  an 
appeal  in  a  suit  depending  in  chancery, — which  was  instituted  by  the  defendant,  to 
restrain  the  plaintiff  from  proceeding  at  law  upon  the  bills  and  note,  and  which  came 
on  for  hearing  before  Vice-Ghancellor  Wood,  who  dismissed  the  bill  with  costs,  except 
so  far  as  related  to  the  bill  of  the  18th  of  December,  1848,  which  he  directed  should 
be  given  up  to  the  defendant's  attorney, — came  on  to  be   heard   before  the  Lords 
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Justices;  and  on  the  3rd  of  June,  1856,  the  Lords  Justices  made  an  order  that  the 
petition  of  appeal  should  stand  over  until  this  action  had  been  re-tried,  upon  certain 
terms,  amonfi;st  others,  that  the  declaration  should  ha  amended  lij'  striking  out  the 
second  count,  that  the  defendant  should  be  at  lilterty  to  add  a  plea  to  raise  any  ques- 
tion as  to  the  negotiability  of  bills  when  overdue,  and  that  the  proceedings  upon  the 
bill  of  exceptions  should  be  abandoned. 

[811]  The  record  was  accordingly  amended,  and  a  new  plea  (the  sixth)  added, 
founded  upon  the  doctrine  of  Charles  v.  Mandai,  1  Taunt.  224 

The  cause  came  on  for  trial  upon  the  record  so  amended,  before  Willes,  J.,  at  the 
sittings  in  London  after  Trinity  Term,  KSoG,  when  a  verdict  was  found  for  the  defen- 
dant upon  the  issue  joined  on  the  sixth  plea.  The  learned  judge  (by  consent)  directed 
the  verdict  to  be  entered  for  the  plaintiff  on  the  lirst,  second,  eighth,  and  ninth  pleas, 
and  for  the  defendant  on  the  sixth  ;  and  the  jury  were  discharged  as  to  the  third, 
fourth,  fifth,  and  seventh  pleas. 

The  appeal  again  came  on  to  be  heard  before  the  Lords  Justices  on  the  20th  of 
February,  1857,  when  a  decree  was  made  in  favoui'  of  the  plaintiff  in  the  suit  (defen- 
dant at  law),  and  that  the  plaintiH'  (at  law)  should  not  bo  allowed  any  costs  in  the 
action  respecting  the  issues  on  the  pleas  denying  Allen's  indorsements,  notwithstanding 
the  same  had  been  found  in  his  favour,  and  that  he  should  pay  the  plaintiff"  the  costs 
of  suit. 

On  going  before  the  master  to  tax  the  costs  of  the  action,  it  was  objected,  on  the 
part  of  the  plaintiff,  that,  the  defendant  having  been  allowed  the  costs  of  the  com- 
mission to  examine  Laurier  at  Paris  on  the  taxation  of  costs  in  January,  1856,  and  as 
such  costs  had  been  set  off  against  the  plaintift"s  costs  of  that  (second)  tiial,  he  was 
not  entitled  to  have  them  again  taxed  ;  that  the  evidence  taken  under  the  commission 
was  not  applicable  to  the  now  state  of  the  record,  the  defendant  having  on  the  last 
trial  succeeded  only  upon  an  entirely  new  plea,  not  in  any  degree  supported  by  such 
evidence. 

The  master  was  of  opinion  that  the  taxation  of  the  costs  of  the  trial  of  December, 
1855,  went  for  nothing,  such  taxation  being  a  mere  formal  matter,  necessary  as  a 
preliminary  to  the  sealing  of  the  bill  of  exceptions,  and  [812]  that  the  costs  were  now 
to  be  taxed  as  if  no  such  former  taxation  had  taken  place,  in  the  .same  manner  as  if  a 
venire  de  novo  had  l)cen  awarded  upon  the  argument  in  the  court  of  error ;  but  he 
held,  that,  as  the  evidence  taken  under  the  commi-ssion  in  his  judgment  had  refeience 
exclusively  to  the  bill  of  exciiange  dated  the  18th  of  December,  1848,  which  formed 
no  part  of  the  record  as  then  Ijcfore  him,  he  could  not  allow  the  costs  thereof,  although 
equitably  the  defendant  might  be  entitled  to  them  ;  and,  accordingly,  the  costs  of  the 
commission  were  di-sallowed  solely  on  the  ground  of  the  evidence  being  inapplicable 
to  the  present  state  of  the  record. 

Hayes,  Sei'jt,  on  a  foi'mer  day  in  this  term,  obtained  a  rule  nisi  for  a  review  of 
the  taxation.  He  submitted  that  the  expense  of  the  conunission  would  never  have 
been  incurred  if  the  plaintiff  had  not  sued  upon  the  bill  of  the  18th  of  December, 
1848,  his  claim  on  which  was  not  abandoned  until  the  second  trial ;  that  the  defen- 
dant had  by  means  of  that  evidence  successfully  defended  himself  against  that  claim  ; 
that  the  thiid  trial  might  l)e  considered  as  a  new  trial  on  the  record  in  its  amended 
state,  and  not  a  fresh  action  ;  and,  consequently,  that  the  costs  of  the  commission 
must  be  taken  to  be  costs  in  the  cause. 

Wood  now  shewed  cause.  The  short  answer  to  this  application  is,  that  the  master 
had  no  power,  upon  the  record  as  presented  to  him,  to  allow  the  defendant  the  costs 
of  the  commission,  inasmuch  as  there  was  no  issue  to  which  it  could  be  applicable. 
In  Vurlinrj  v.  UohcrUon,  8  Scott,  N.  U.  288,  7  M.  &  U.  525,  2  D.  &  L.  :5()7,  the  costs 
of  the  examination  of  a  witness  upon  interrogatories,  which  were  not  produced  in 
evidence  at  the  trial,  were  held  to  have  been  pro|)(!rly  disallowed.  The  master  could 
only  look  at  the  intei-rogatories  to  see  if  the  [813]  (evidence  was  relevant  to  any  issue 
upon  the  record.  Besides,  these  costs  have  alieady  been  taxed  and  allowed  to  the 
defendant  as  the  costs  of  the  issue  on  which  he  succeeded  on  the  second  trial.  If  ho 
is  placed  in  any  ditticidty,  it  is  solely  in  consequence  of  his  having  abandoned  his  bill 
of  exceptions. 

Hayes,  Serjt.,  in  support  of  his  rule.  In  CnrUwj  v.  liohvrtxon,  the  interrogatories 
were  not  used.  Here,  the  evidence  was  producetl,  and  the  plaintiff  thereupon  retired 
from  the  contest  as  to  the  second  bill,  to  which  that  evidence  applied.     The  taxation 
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alluded  to  was  a  mere  formal  matter,  for  the  purpose  of  perfecting  the  bill  of  excep- 
tions. The  costs  of  this  commission  were  necessarily  and  properly  incurred,  and  are 
costs  in  the  cause,  and  as  such  the  defendant  is  entitled  to  them.  [Cockburn,  C.  J. 
It  is  clear  that  you  are  not  entitled  to  the  costs  of  the  second  trial.  How  do  you 
ta,ke  the  costs  of  the  commission  of  that  predicament'?]  They  ai'e  costs  in  the  cause. 
[Cockburn,  C.  J.  On  the  same  ground,  you  might  call  all  the  costs  of  the  second 
trial  costs  in  the  cause.  Instead  of  subpcenaing  witnesses  in  support  of  your  case, 
you  send  out  a  commission  to  Paris.]  There  is  no  analogy  between  the  costs  of  a 
commission  and  costs  of  witnesses.  The  costs  of  the  commission  are  not  ordinary 
costs  of  the  trial.  The  legislature  has  made  a  special  provision  for  them.  The 
plaintift"  ought  not  to  be  allowed  to  place  himself  in  a  better  position  by  abandoning 
one  of  his  counts  than  he  would  have  been  in  if  the  record  had  gone  down  as  it 
originally  stood.  [Cockburn,  C.  J.  You  should  have  interposed  and  asked  to  have 
these  costs  reserved  to  you  as  a  matter  of  condition  when  before  the  Lords  Justices. 
Cresswell,  J.  The  costs  you  claim  were  taxed  and  allowed  to  you  as  costs  of  the 
issue  upon  [814]  which  you  succeeded  on  the  second  trial.  By  what  magic  do  they 
now  become  costs  in  the  cause?] 

Cockburn,  C.  J.     Brother  Hayes,  I  think  you  are  out  of  court. 

The  rest  concurring, 

Rule  discharged. 

End  of  Trinity  Term. 
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[1]  Cases  Argued  and  Decided  in  the  Court  of  Common  Pleas,  in  Trinity 
Vacation,  in  the  Nineteenth  and  Twentieth  Years  of  the  Keign  of 
Victoria. 

The  judges  present  at  these  sittings,  were, — Cresswell,  J.,  Williams,  J.,  and 
Willes,  J. 

Memoranda. 

In  the  counsc  of  the  last  Trinity  Term,  the  Right  Hon.  James  Stuart  Wortley 
resigned  the  office  of  Solicitor-General. 

Henry  Singei-  Keating,  Esq.,  one  of  Her  Majesty's  Counsel  learned  in  the  Law, 
was  shortly  afterwards  appointed  Solicitor-General,  and  received  the  honor  of 
Kin'ghthood. 

In  March  last,  Mr.  Serjt.  Wrangham,  Mr.  Serjt.  Shee,  and  Mr.  Serjt.  Byles  were 
respectively  appointed  Queen's  Serjeants. 

[2]  In  Trinity  Vacation,  the  following  gentlemen  were  appointed  Her  Majesty's 
Counsel  learned  in  the  Law :  The  Hon.  Ednunid  Fhijiiis,  of  the  Iimer  Temple ; 
Charles  Wordsworth,  Esq.,  of  tlie  Innei-  Tem[)le  ;  John  Locke,  Esq.,  of  the  Timer 
Temple;  Allan  Maclean  Skinner,  Esq.,  of  Lincoln's  Inn;  John  Walter  Iluddleston, 
Esq.,  of  Gray's  Inn  ;  Robert  Lush,  Esq.,  of  Gray's  Inn  ;  John  Monk,  Es(j.,  of  the 
Middle  Temple  ;  William  Forsyth,  Esq.,  of  the  Inner  Temple  ;  Henry  Manisty,  Esq., 
of  Gray's  Iini. 

Mr.  Serjt.  Pigott  received  a  patent  of  precedence,  to  take  rank  ne.xt  after  .loiiu 
Locke,  Esq. 

Pugh  v.  Stringfield  and  Another.    June  18th,  1857. 

[S.  C.  27  L.  J.  C.  P.  34.] 

Where  the  interest  of  the  covenantees  is  joint,  although  the  covenant  is  in  terms  joint 
and  several,  the  action  follows  the  natuie  of  the  contract,  and  nuist  lie  broughl  in 
the  names  of  all  the  covenantees. — P.,  1).,  and  (J.  had  severally  advanced  nioncvs  to 
one  F.  on  mortgage  of  three  several  paroels  of  land,  and  had  severally  brought 
actions  against  V.  For  putting  an  end  to  the  actions,  anil  securing  these  several 
debts,  an  indenture  was  ])ic])ared  and  executed,  to  which  F.  was  a  party  of  the  first 
part,  P.  of  the  second,  1).  of  tlic  third,  G.  of  the  fointli,  and  certain  other  jicrsons 
of  the  fifth  part.  By  this  induntuie,  F.  covenanted  to  complete  certain  bniklings 
on  the  mortgaged  premises  respectively,  according  to  certain  plans,  anil  I'.,  |).,  and 
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Ct.  covenanted  to  advance  him  a  certain  sum  during  the  progi'ess  of  the  works.  The 
defendants  thereupon  gave  P.,  D.,  and  G.  a  guarantee,  stating,  that,  in  considera- 
tion of  the  arrangements  entered  into  by  them,  and  their  covenanting  to  advance 
the  moneys  mentioned  to  F.  for  the  purpose  of  enabling  him  to  complete  the  buildings, 
they  guaranteed  that  F.  should  perform  his  covenants  with  them  in  the  indenture, 
— "the  joint  and  separate  lial)ility  of  the  defendants  not  to  exceed  1001. :  " — Held, 
that  P.  alone  could  not  maintain  an  action  against  the  defendants  upon  the  guarantee, 
the  interest  of  the  three  therein  being  joint,  and  not  several. 

This  was  an  action  upon  a  guarantee. 

The  declaration  stated,  that,  before  the  making  of  the  defendants'  promise  therein- 
after mentioned,  the  plaintiff  had  advanced  to.  William  Few  divers  sums  of  money 
upon  mortgage  of  certain  messuages  or  tenements  [3]  upon  certain  parcels  of  land 
situate  at  Kentish  Town  and  Camden  Town,  in  the  county  of  Middlesex,  and  Kobert 
Dobbing  had  also  advanced  other  moneys  to  the  said  \Villiam  Few  upon  mortgage  of 
other  messuages  or  tenements  on  other  pai-cels  of  land  also  situate  at  Kentish  Town  and 
Camden  Town  aforesaid,  and  James  Gardner  had  also  advanced  other  moneys  to  the 
said  William  Few  upon  mortgage  of  other  messuages  or  tenements  on  other  parcels  of 
land  also  situate  at  Kentish  Town  and  Camden  Town  aforesaid,  and  certain  arrange- 
ments had  been  entered  into  between  the  plaintiff'  and  the  said  Robert  Dobbing  and 
James  Gardner  and  other  parties  respectively  with  the  said  William  Few  touching 
their  said  several  mortgages  and  pi-operties,  and  which  arragements  were  expressed, 
contained,  or  referred  to  in  an  indenture  which  had  at  the  time  of  the  making  by  the 
defendants  of  their  promise  thereinafter  mentioned  been  prepared  and  made,  or  intended 
to  be  made,  between  the  said  William  Few  of  the  first  part,  the  plaintiff"  of  the  second 
part,  the  said  Robert  Dobbing  of  the  third  part,  the  said  James  Gardner  of  the  fourth 
part,  and  E.  M.  Dimmoek  and  R.  Burbey  of  the  fifth  part,  whereby,  after  i-eciting, 
amongst  other  things,  that  the  several  persons  parties  thereto  of  the  second,  third, 
and  fourth  parts,  had  theretofore  from  time  to  time  advanced  and  lent  to  the  said 
William  Few  divers  large  sums  of  money,  for  the  purpose  of  enabling  the  said  William 
Few  to  eiect  and  build  the  said  messuages  or  tenements  and  dwelling-houses  so  situate 
upon  the  said  parcels  of  land  in  Kentish  Town  and  Camden  Town  aforesaid,  and  which 
parcels  of  land  were  recited  to  be  and  were  in  fact  held  under  several  leases  or  agree- 
ments for  leases  thereof  i'especti\-ely  granted  to  him  the  said  William  Few ;  and  also 
reciting,  that,  upon  accounts  being  taken  and  settled  between  the  said  several  parties 
thereto  of  the  first,  second,  tbii-d,  [4]  and  fouith  parts,  of  the  mone\s  that  had  been 
from  time  to  time  ad\'anced  and  lent  to  the  said  William  Few  by  the  said  parties  of 
the  second,  third,  and  fourth  parts  respectively,  it  appeared  that  the  said  William  Few 
was  indebted  to  the  plaintifTin  the  sum  of  23,7331.  16s.  lOd.,  or  thereabouts,  and  that 
the  said  William  Few  was  also  indebted  unto  the  said  Robert  Dobbing  in  the  sum  of 
17001.,  or  thereabouts,  and  that  the  said  William  Few  was  indebted  unto  the  said 
James  Gardner  in  the  sum  of  4501.  or  thereabouts,  and  the  re-payment  of  the  said 
several  sums  of  money,  with  interest  thereon,  had  been  re.3pectively  secured  by  the 
said  William  Few  to  the  plaintiff,  Robert  Dobbing,  and  James  Gardner,  by  several 
indentures  of  mortgage  and  agreements  for  mortgage  respectively  ;  and  after  reciting 
further  as  therein  mentioned,  and  also  that  divers  actions  had  been  brought  against 
William  Few  by  the  several  parties  thereto  of  the  second,  third,  fourth,  and  fifth 
parts,  having  respectively  relation  to  the  several  dealings  and  transactions  between  the 
said  seveial  persons  parties  thereto,  and  that  an  arrangement  had  been  entered  into  and 
agreed  upon  by  the  said  several  persons  parties  to  the  .said  indenture,  for  the  purpose 
of  settling  their  disputes,  and  by  a  memorandum  of  agreement  bearing  date  the  11th 
of  October,  1856,  and  made  between  the  said  William  Few  of  the  one  part,  and  the 
said  E.  M.  Dimmoek  of  the  other  part,  the  said  E.  M.  Dimmoek,  being  therein  described 
as  acting  on  behalf  of  himself  and  of  the  said  R.  Burbey,  and  also  on  behalf  of  the  said 
parties  thereto  of  the  second,  third,  and  fourth  parts,  it  had  been  agreed,  amongst 
other  things,  that  the  said  E.  M.  Dimmoek  should,  on  the  execution  of  the  covenant 
thereinafter  mentioned  (meaning  thereby  the  then  being  recited  indenture),  pay  to 
certain  creditors  of  the  said  William  Few,  including  the  defendants,  the  sum  of  10001., 
in  certain  proportions,  and  that  the  said  William  [5]  Few  should,  as  therein  mentioned, 
execute  an  assignment  to  the  said  E.  M.  Dimmoek,  or  as  he  should  direct,  of  the 
equity  of  redemption  of  and  in  the  said  several   pieces  of  ground,  messuages    and 
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tenements,  and  should  covenant  (with  sureties  as  in  the  reciting  agreement  mentioned) 
to  comiik'te  and  finish  to  the  satisfaction  of  the  surveyor  of  the  plaintiiY  and  the  said 
Robei't  Dohhing  and  James  Gardner,  and  according  to  his  specification  and  conditions, 
on  or  before  the  10th  of  January  then  next,  the  said  several  messuages  or  tenements 
situate  on  the  ])!operty  at  Kentish  Town  atid  Camden  Town  aforesaid,  and  then 
mortgaged  to  the  plaintifi'and  the  said  Kobert  1  )obbing  and  James  Gardner  respectively 
as  aforesaid,  including  as  therein  mentioned  ;  and  also  reciting  that  the  said  William 
Few  had,  in  pursuance  of  the  agreement  contained  in  the  said  recited  memorandum  of 
the  Uth  of  October,  185(3,  by  several  indentui-cs  assigned  or  otherwise  assured  unto 
the  several  pai'ties  thereto  of  the  second,  third,  and  fourth  parts  all  the  estate,  right, 
title,  interest,  equity  of  redemption,  benefit,  claim,  and  demand  of  him  the  said  William 
Few,  of,  in,  or  to  the  said  several  pieces  or  parcels  of  land,  messuages  or  tenements  and 
premises  I'espectivelj'  whereof  thev  were  such  mortgagees  respectively  as  aforesaid, 
subject,  nevertheless,  to  the  several  rents  and  covenants,  conditions,  and  agreements 
of  the  several  leases  and  agreements  for  leases  under  which  the  same  were  held  ;  and 
also  reciting  that  the  said  William  Few  had,  in  further  pursuance  of  the  said  recited 
agreement,  supplied  sureties  who  had  been  approved  of  by  the  said  E.  M.  Dimmock, 
who,  by  a  memorandum  or  guarantee  bearing  even  date  therewith  (meaning  thereby, 
amongst  othei-s,  the  defendants'  guarantee  thereinafter  mentioned),  severally  guaranteed 
and  agreed  that  the  said  William  Few  should  duly  and  properly  perform  the  covenants 
on  his  part  for  thecom-[6]-pletion  and  finishing  of  the  several  messuages  and  tenements 
in  Kentish  Town,  &c.,  thereinafter  contained,  —it  was  by  the  then  being  recited 
indenture  witnessed,  that,  in  pursuance  of  the  said  agreement,  and  for  the  considera- 
tions therein  mentioned,  the  said  William  Few  covenanted  and  agreed  to  and  with 
the  said  parties  thereto  of  the  second,  thii'd,  and  fourth  parts,  their  respective  executors, 
ailministrators,  and  assigns,  that  he  the  said  William  Few,  his  executors  or  adminis- 
trators, would,  on  or  before  the  10th  of  January  which  would  be  in  the  year  1857, 
complete  and  finish  to  the  satisfaction  of  such  surveyor  for  the  time  being  who  might 
be  jointly  appointed  ]>y  the  parties  thereto  of  the  second,  third,  and  fourth  parts,  their 
respective  executors,  administi'ators,  or  assigns,  and  pursuant  to  and  in  accordance  with 
the  plans,  specification,  and  conditions  already  i)repared  ]>y  Mr.  G.  Low,  the  surveyor 
then  acting  on  behalf  of  the  parties  theieto  oi  the  second,  third,  and  fourth  parts,  and 
signed  l^y  him  the  said  William  Few,  the  said  several  messuages  or  tenements  situate 
and  being  at  Kentish  Town  and  Camden  Town  aforesaid,  and  comprised  in  the  said 
several  indentures  of  mortgage,  including  the  making  of  all  roads  and  pavements,  and 
laying  out  gardens  to  the  extent  of  making  paths  therein  (subject,  neveitheless,  to  the 
proviso  for  reference  to  arbitration  thereinafter  contained) :  and  it  was  thereby  agreed 
and  declared  by  and  between  the  several  parties  thereto  of  the  first,  second,  third,  and 
fourth  parts,  their  respective  executors,  administrators,  and  assigns,  that  he  the  said 
William  Few,  his  executors  or  administrators,  should  bo  entitleil  to  require  from  such 
sui'veyor,  when  the  said  several  messuages  or  tenements  were  so  respectively  finishcil 
and  com|)leted,  a  certificate  of  the  conii)liance  by  him  the  said  William  Few  as  therein 
nicMtioncil  ;  and  by  the  said  indenture  the  said  parties  thereto  of  the  second,  third, 
and  foLU'lh  parts  did  jointly,  [7]  and  every  of  them  did  thereliy  for  himself  se\erally, 
and  for  his  respective  heirs,  executors,  administrators,  and  assigns,  covenant  and  agree 
to  and  with  the  said  William  Vow,  his  executors  and  administrators,  in  manner 
following,  that  was  to  say,  that  they  the  said  parties  thereto  of  the  second,  third,  and 
fourth  paits,  and  their  lespective  executors,  administrators,  and  assigns,  should  and 
would  advance  to  the  said  William  Few,  for  the  purjwse  of  enaljling  him  to  complete 
the  said  messuages  or  tenements  and  premises  at  Kentish  Town  and  Camden  Town 
aforesaid  the  sum  of  15571.,  sucli  sum  to  be  advanced  as  the  work  should  proceed,  in 
weekly  |)aynicnts,  upon  the  certificate  of  the  said  sar\eyor,  and  each  of  such  certificates 
to  be  a|)piicable  to  the  work  done  tow.irds  tlu^  comjilction  and  finishing  of  the  said 
messuages  oi'  tenements  and  premises  during  the  seven  days  next  preceding  the  date 
thereof :  and  liy  tlie  said  indenture  it  was  further  agreed,  that,  if  any  dispute  oi-  i|uestion 
should  arise  between  the  said  paities  thereto,  or  between  any  one  or  more  of  them 
and  the  executors  or  administrators  of  the  other  or  others  of  them,  or  betweiiu  their 
respective  executors  or  adininistrators,  touching  any  clause,  covenant,  matter,  or 
stipulation  in  the  said  indenture  contained,  oi'  the  construction  thereof,  or  any  other 
matter  arising  out  of  the  said  indenture,  the  same  should  V)e  referred  to  arbitration, 
as  therein  provideil  for:  and  thereupon,  the  .said  indenture  having  been  so  prepared 
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as  aforesaid,  the  defendants  made  and  signed  a  memorandum  or  agreement  in  the 
words  and  figures  following,  that  is  to  say  : — 

"  London,  24th  October,  1856. 

"  Gentlemen, — In  consideration  of  the  arrangements  entered  into  by  you  with  Mr. 
William  Few,  of,  &c.,  builder,  and  of  your  covenanting  to  advance  to  him,  for  the 
purpose  of  enabling  him  to  complete  and  finish  certain  messuages  or  tenements  situate 
at  Kentish  Town  [8]  and  Camden  Town,  Middlesex,  according  to  the  plan,  specifica- 
tion, and  conditions  already  prepared,  and  signed  by  the  said  William  Few,  and  which 
covenant  and  agreement  are  respectively  contained  in  a  certain  indenture  of  even  date 
herewith,  made  between  the  said  AVilliam  Few  of  the  first  part,  Charles  Pugh  of  the 
second  part,  Robert  Dolibing  of  the  third  part,  James  Gardner  of  the  fourth  part,  and 
E.  M.  l)immoek  and  E.  Burbey  of  the  fifth  part,  we,  the  undersigned  John  William 
Springfield  and  John  Groves  Cooper,  of,  &c.,  do  hereby  jointly  and  severally  guarantee 
and  agree  that  the  said  William  Few  shall  duly  and  properly  peiform  and  fulfil  the 
covenant  entered  into  by  him  with  you,  and  contained  in  the  said  indenture  of  even 
date  herewith,  for  the  completion  and  finishing,  upon  the  terms  and  subject  to  the 
conditions  therein  mentioned,  of  the  several  messuages  or  tenements  mentioned  or 
comprised  in  the  several  indentures  of  moi'tgage  in  the  said  indenture  of  even  date 
herewith  mentioned,  it  being,  nevertheless,  agreed  and  declared  that  our  joint  and 
separate  liability  under  or  by  virtue  of  this  guarantee  or  agreement  shall  not  exceed 
the  sum  of  1001. — We  are,  gentlemen,  your  obedient  servants, 

"John  W.  Springfield, 
"J.  Groves  Cooper. 

"  To  Messrs.  Charles  Pugh,  Robert  Dobbing,  and  James  Gardner." 

Averment,  that  the  said  persons  to  whom  the  said  memorandum  or  agreement  was 
addressed  were  and  ai'e  the  plaintift'  and  the  said  Robert  Dobbing  and  James  Gardner, 
who  are  all  yet  alive,  and  that  the  said  William  Few,  and  the  arrangements,  covenants, 
agreement,  indentures,  messuages,  and  tenements,  were  and  are  the  said  William  Few, 
and  the  arrangements,  covenants,  agreement,  indentures,  messuages,  and  tenements 
respectively  aforesaid  :  Breach,  that,  although  all  things  [9]  had  happened  and  been 
done  and  all  times  had  elapsed  reasonable  and  necessary  to  entitle  the  plaintiff  to 
have  the  said  covenant  and  agreement  performed  by  the  said  AVilliam  Few,  and  also 
to  have  the  defendants'  said  guarantee  and  agreement  peiformed  by  them,  yet  the 
said  William  Few  had  wholly  neglected  and  failed  to  perform  his  said  covenant  so 
entered  into  by  him  with  the  plaintitl,  and  contained  in  the  said  indenture,  for  the 
completion  and  finishing  the  said  last-mentioned  messuages  or  tenements,  and  the 
plaintiff'  had  thereby  sustained  damage  to  a  greater  amount  than  the  sum  of  1001. ; 
and  although  all  things  had  been  done  and  happened,  and  all  times  had  elapsed, 
reasonable  and  neces.sai-y  to  entitle  the  plaintiff'  to  have  and  receive  of  and  from  the 
defendants  the  .said  sum  of  1001.,  yet  the  same  had  not  been  paid  to  the  plaintiff':  and 
the  plaintiff' claimed  1001. 

To  this  declaration  the  defendants  demurred,  the  ground  of  demurrer  being,  "  that 
Messrs.  Dobbing  and  Gardner  ought  to  have  been  joined  as  co-plaintiff's."     Joinder. 

Atherton,  Q,.  C.  (with  whom  was  W.  Brandt),  in  support  of  the  demurrer.  The 
memorandum  declared  on  being  in  terms  an  undertaking  by  the  defendants  with  the 
plaintiff'  and  Dobbing  and  Gardner,  it  is  not  competent  to  the  plaintiflF  to  sue  alone  for 
the  breach  of  it.  The  general  rule,  as  laid  down  in  Ecdeston  v.  CHpsham,  1  Wms. 
Saund.  153,  and  the  notes  thereto,  is  that,  though  a  covenant  be  joint  and  several  in 
the  terms  of  it,  yet,  if  the  interest  and  cause  of  action  be  joint,  the  action  must  be 
brought  by  all  the  covenantees.  That  rule,  no  doubt,  is  subject  to  an  exception,  that, 
though  the  covenant  is  in  terms  with  several  jointly,  yet,  if  the  beneficial  interest  of 
each  is  several,  and  there  is  no  interest  to  any  two,  one  may  sue  in  respect  of  a  breach 
[10]  affecting  his  several  interest.  The  rule  is  laid  down  in  similar  terms  in  1  Chitty 
on  Pleading,  7th  edit.  p.  9.  This  case  does  not  fall  within  the  exception.  There  is  no 
such  clear  and  distinct  separate  interest  in  the  plaintiff"  as  to  entitle  him  to  sue  alone. 
It  appears  that  one  Few,  for  whose  benefit  the  memorandum  of  guarantee  was  signed, 
having  obtained  advances  of  money  from  three  several  persons, — tlie  plaintiff',  Dobbing, 
and  Gardner, — to  whom  lespectively  he  had  granted  mortgages  of  several  premises, 
and  being  in  want  of  further  advances,  entered  into  an  arrangement  with  the  plaintiff 
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iiiifl  Dohliiiigand  Gardner  and  two  other  persons  named  Diminock  and  Builiey,  under 
whicli  he  was  to  receive  further  advances  ;  and  the  guarantee  was  given  foi'  the  due 
carrying  out  that  arrangement  hy  Few.  It  is  clear  that  the  consideration  for  the 
defendants'  promise  was  not  in  part  and  severally  moving  fi'om  the  plaintiff"  and 
Dobbing  and  (Gardner,  but  from  all  throe  of  them  in  common.  Part  of  the  arrange- 
ment as  shewn  on  the  face  of  the  deed  undoubtedly  is  a  covenant  bj'  Few  with  the 
three  mortgagees  to  complete  and  fini.sh,  to  the  satisfaction  of  their  surveyor,  the 
premises  mortgaged  to  them  respecti\el\',  and  any  breach  of  that  covenant  would 
have  given  to  each  a  separate  cause  of  action.  The  defendants  guaranteed  to  the 
plaintiflF,  Dobbing,  and  Gardner  the  due  performance  of  Few's  engagement,  subject 
to  this  stipulation,  that  their  joint  and  separate  liability  under  or  by  virtue  of  the 
guarantee  should  not  exceed  the  sum  of  1001.  How  is  that  sum  to  be  divided?  Is 
eiich  to  have  a  separate  action  for  331.  6s.  8d.  ?  or  are  the  defendants  liable  to  each  to 
the  e.\-tent  of  1001. 1  [Cresswell,  J.  You  .say  that  Few's  covenant  is  several,  but  that 
the  guarantee  is  joint?]  Exactly  so:  the  guarantee  is  joint,  though  to  a  certain 
extent  it  has  reference  to  a  sepaiate  covenant.  The  consideration  for  the  [11] 
guarantee  consists  of  two  parts, — the  first  is  the  arrangements  entered  into  by  the 
plaintiff',  Dobbing,  and  Gardner,  with  Few,  and  these  are  foi'  the  most  part  joint, — 
the  .second  is  the  covenant  for  the  further  advances,  which  is  entirely  joint :  it  is  not 
the  less  joint,  because  it  is  also  several.  Few  would  have  been  guilty  of  a  breach  of 
his  covenant  to  complete  the  premises,  if  he  failed  to  complete  either  of  them.  If  the 
action  had  been  brought  by  the  three,  they  would,  on  proving  the  breach,  have 
recovered  the  1001.  in  which  they  have  a  joint  interest,  and  then  they  could  have 
divided  it. 

Field,  contriY.  It  is  submitted  that  the  action  is  well  brought  in  the  name  of 
Pugh  alone  in  respect  of  the  damage  which  he  has  sustained  from  the  breach  of  Few's 
covenant.  In  a  case  not  very  dissimilai'  to  this, — Keu/hllei/  v.  IVaUon,  3  Exch.  71(),^ 
Pollock,  C.  B.,  says:  "I  con.sider  that  the  inquiry  really  is,  as  to  the  true  nature  of 
the  covenant ;  at  the  same  time  bearing  in  mind  the  rule, — a  rule  which  I  am  by  no 
means  willing  to  break  in  upon, — that  the  same  covenant  cannot  be  treated  as  joint 
O"  several  at  the  option  of  the  covenantee.  If  a  covenant  be  so  constructed  as  to  be 
ambiguous,  that  is,  so  as  to  serve  either  the  one  view  or  the  other,  then  it  will  be 
joint,  if  the  interest  be  joint,  and  it  will  be  several,  if  the  interest  be  several.  On  the 
other  hand,  if  it  be  in  its  terms  unmistakably  joint,  then,  although  the  interest  be 
several,  all  the  parties  must  be  joined  in  the  action.  So,  if  the  covenant  be  made 
clearly  several,  the  action  must  be  several,  although  the  interest  be  joint."  And 
Parke,  B.,  .says :  "  It  is  impossible  to  say  that  paities  may  not,  if  they  please,  use 
joint  words,  so  as  to  express  a  joint  covenant,  and  thereby  to  exclude  a  several  cove- 
nant, and  that,  because  a  covenant  may  relate  to  several  in-[12]-terests,  it  is  therefore 
necessarily  not  to  be  consti-ucd  as  a  joint  covenant."  There,  the  words  of  the  cove- 
nant were  ambiguous,  and  consei|uently  the  right  of  action  was  held  to  follow  the 
interest,  which  was  several.  So,  in  iri/lurs  v.  Bircham,  3  B.  &  C.  2-'54,  5  D.  &  K.  106, 
by  deed  reciting  the  grant  of  two  distinct  annuities  to  A.  and  B.  during  the  life  of  the 
grantors  and  the  survivor,  it  was  witnessed  that  C.  covenanted  with  A.  and  B.,  and 
their  executors,  to  pay  the  annuities  or  either  of  them,  when  the  grantors  should 
make  default  \\\  payment:  A.  died  :  and  it  was  held,  that,  the  interest  in  the  annuities 
being  several,  the  covenant  was  also  several,  and  that,  the  annuity  granted  to  A. 
being  in  arreai',  his  executor  nn'ght  maintain  an  action  against  C.  Here,  Few  cove- 
nants with  I'ugh,  Dobbing,  and  Gardner,  and  their  respective  executors,  admiinstrators, 
anti  assigns  ;  and  the  same  expressions  occui'  throughout.  Servantc  v.  Jaini:!>,  10  B.  Si 
C.  410,  .")  M.  &  H.  ■J!)'.),  is  h.irdly  distinguishable  from  the  present  case.  There,  a 
covenant  was  entered  into  by  the  master  of  a  vessel  with  the  several  part-owners  and 
their  several  and  respective  executors,  administrators,  and  assigns,  to  pay  certain 
moneys  to  them  aiifl  to  their  and  every  of  their  several  and  respective  executors, 
adniiin'strators,  arifl  assigns,  at  a  certain  banker's,  and  in  such  parts  and  proportions 
as  were  set  against  their  .several  and  respective  names  :  and  it  was  held  that  this  waa 
a  several  covenant,  upon  which  each  covenaTitoe  must  sue  severally  in  respect  of  his 
several  interest,  and  that  they  could  not  maintain  a  joint  action.  "The  covenants  in 
que.stion,"  says  Bayley,  J.,  "are  made  with  the  several  part-owners  of  the  vessel,  and 
their  several  and  respective  executors,  administrators,  and  assigns  ;  which  latter 
words  would  be  quite  inoperati\e  if  the  right  to  sue  were  in  all  the  parties  jointly. 
C.  P.  XVIII.— 21 
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Again,  the  covenant  to  pay  the  money  is  not  to  pay  it  to  the  owners  generally,  but 
to  pay  it  to  them  [13]  and  their  and  every  of  their  several  and  respective  executors, 
etc.,  at  a  certain  place,  in  such  parts  and  proportions  as  were  set  against  their  several 
and  respective  names.  He  was  not  to  pay  it  so  that  the  banker  might  make  distribu- 
tion, but  was  to  make  the  distribution  himself  ;  and,  if  he  paid  in  the  proportions  of 
some  and  not  others,  each  of  those  would  be  injured  in  respect  of  the  non-payment 
of  his  share.  In  case  of  the  death  of  one  part-owner,  hy  the  words  of  the  covenant 
his  personal  representative  might  sue.  If  the  covenant  were  joint,  the  executor  of  the 
survivor  only  could  maintain  an  action  ;  but  such  a  construction  would  be  quite  at 
variance  with  the  words  their  several  and  respective  executors,  &c.  In  Palmer  v. 
S'pari^lioH,  4  M.  &  G.  137,  4  8cott,  N.  R.  743,  by  an  agreement  between  A.  of  the  one 
part,  and  B.  and  C.  of  the  other  part, —  reciting  that  B.  and  C  had  assigned  certain 
property  to  A.  for  1501.  a-piece,  and  that  it  had  been  agreed  that  A.  should  retain  501. 
out  of  each  of  the  purchase-moneys, — the  defendant,  in  consideration  of  the  two 
several  sums  of  501.  and  501.  so  retained,  promised  B.  and  V.  to  indemnify  "  them 
and  their  and  each  of  their  estates  "  from  the  costs  of  a  certain  action  :  and  it  was  held 
that  C.  might  sue  A.  alone  upon  this  promise,  without  joining  B.  Tindal,  C.  J.,  there 
said  :  "  It  appears  to  me  that  this  case  falls  within  the  principle,  that,  where  a  man 
covenants  with  two  or  more  jointly,  yet,  if  the  interest  and  cause  of  action  of  the 
covenantees  be  several  and  not  joint,  the  covenant  shall  be  taken  to  be  several,  and 
each  of  the  covenantees  may  bring  an  action  for  his  particular  damages,  notwith- 
standing the  words  of  the  covenant  are  joint ;  as  established  in  IVinilhams  case, 
5  Co.  Rep.  7  a.,  and  others.  Here,  the  agreement  was  certainly  joint  in  its  terms, 
but  the  interest  of  the  parties  was  distinct  and  separate.  Each  party  had,  in  effect, 
advanced  the  sum  of  501.  ;  each  had  susUiined  [14]  a  separate  damage ;  and  each 
therefore  might  sue  without  joining  his  co-promisee."  In  Jmics  v.  Robinsmi,  1  Exch. 
454,  the  declaration  stated  that  the  plaintiff  and  A.  B.  carried  on  business  in 
co-partnership,  and,  in  consideration  that  the  plaintiff  and  A.  B.  would  sell  the 
defendant  the  business,  and  would  become  trustees  for  him  in  respect  of  all  debts,  &c., 
due  to  the  plaintiff'  and  A.  B.  in  respect  thereof,  the  defendant  promised  the  plaintiff 
to  pay  him  all  money  he  had  advanced  in  respect  of  the  co-partnership  and  for  which 
it  was  accountable  to  the  plaintiff:  the  declaration  then  averred  that  the  plaintiff  and 
A.  B.  did  sell  the  business  to  the  defendant,  and  that,  at  the  time  of  the  promise,  the 
plaintiff"  had  advanced  a  certain  sum,  and  alleged  for  breach  non-payment  of  that  sum  : 
and,  upon  motion  in  arrest  of  judgment,  it  was  held  that  it  was  not  necessary  to  join 
A.  B  as  a  co-plaintiff,  and  that  the  declaration  was  good.  "  It  is  true,"  said  Parke,  B., 
"  that  no  stranger  to  the  consideration  can  sue  ;  but,  in  the  present  case,  the  separate 
interest  of  the  plaintiff'  in  the  partnership  fund  is  the  consideration  upon  which  the 
promise  is  founded  ;  and  this  case  does  not  fall  within  the  rule  for  which  the  defendant 
contends,"  \\i.  that,  in  actions  ex  contractu,  all  the  parties  from  whom  the  considera- 
tion moves  must  be  joined  Here,  the  interest  of  the  plaintiff  and  of  Dobbing  and 
Gai-dner  was  several,  the  damage  which  would  result  from  Few's  breach  of  covenant 
was  several,  and  consequently  the  remedy  must  be  several.  No  cause  of  action  could 
ai'ise  to  Pugh  because  Few  had  omitted  to  perform  that  part  of  his  covenant  which 
had  relation  to  the  completion  of  the  premises  in  mortgage  to  Dobbing  and  Gardner 
respectively,  and  e  converso.  [Williams,  J.  How  would  the  defendants  deal  with 
three  actions  brought  against  them  at  the  same  time  in  respect  of  the  breach  of  this 
covenant  ?  How  would  he  [15]  plead  ?]  It  would  be  a  question  of  damages,  not  of 
pleading.  [Willes,  J.  Each  set  of  premises  might  have  advanced  towards  completion 
in  diff'erent  proportions.  Having  ascertained  the  proportion  in  one  action,  the  phiintiff 
would  not  be  bound  by  it  in  the  next,  or  the  next  action.]  There  may  arise  dithculties 
in  dealing  with  this  contract,  but  nevertheless  it  is  the  contract  into  which  the  parties 
have  entered.  The  defendants'  engagement  is  not  that  they  will  pay  Pugh  lOOl.,  but 
they  guarantee  to  Pugh,  Dobbing,  and  Gardner,  to  that  extent,  that  Few  shall  pei-form 
the  covenant  he  has  entered  into.  [Cresswell,  J.  If  the  defendants'  liability  is 
limited  to  1001.,  it  cannot  be  in  the  way  in  which  you  propose  to  construe  the  contact. 
The  difficulty  that  construction  presents  shews  that  it  cannot  lie  the  true  one.] 

Atherton  was  heard  in  reply. 

Cresswell,  J.  It  appears  to  me,  that,  consistently  with  the  cases  which  have 
laid  down  the  rule  as  to  when  covenants  are  to  be  joint  or  several,  our  judgment  upon 
this  demurrer  must  be  for  the  defendants.     If  it  could  have  been  contended  that  the 
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guarantee  was  for  three  sums  of  1001.,  one  to  each  of  the  three  parties,  the  case  might 
have  been  fliHerent.  But  Mr.  Field  at  once  admitted  that  he  could  not  so  contend. 
The  ditticulties  of  dividing  the  single  sum  shew  plainly  that  it  must  have  been  intended 
to  bo  a  joint  and  not  a  seveial  contract. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendants. 

[16]    Duff  v.  Mackenzie.    July  4th,  18.57. 

[S.  C.  26  L.  J.  C.  P.  313  ;  3  Jur.  N.  S.  1025.     Keferred  to,  Catw  v.  Chmt  Western 
Insurance  Compani/  of  New  York,  1873,  L  R.  8  C.  P.  559.] 

An  insurance  was  eflected  on  "master's  effects,  valued  at  1001.,  free  from  all  average." 
Some  of  the  articles  thus  insured  were  totally  lost  by  the  perils  insuied  against,  but 
others  were  saved  : — Held, — distingui.shiug  the  case  from  liaWi  v.  Jaiisan,  6  Ellis 
it  B.  422, — that  the  assured  was  entitled  to  recover  in  respect  of  the  goods  which 
had  Ijeen  so  totally  lost :  the  word  "  effects "  being  obviously  employed  to  save 
the  enumeration  of  the  different  articles  of  which  the  subject-matter  of  insurance 
consisted. 

This  was  an  action  brought  in  respect  of  a  total  loss,  on  a  policy  of  insurance  on 
"master's  effects,"  valued  at  1001.,  "free  from  all  average."  The  declaration  averred 
a  total  loss  by  a  peril  insured  against,  viz.  fire. 

The  defendant  pleaded  that  the  said  effects  insured  by  the  said  policy  were  not 
wholly  destroyed  and  lost,  as  alleged.     Issue  thei-eon. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  London  after  last 
Hilary  Term.  It  appeared  that  the  plaintiff  was  master  of  the  ship  "  Lion,"  of  Scilly  ; 
that,  during  the  period  covered  by  the  polic*',  the  "Lion,"  being  off  St.  Vincent,  took 
fire,  and  was  totally'  destroyed,  the  captain  and  crew  escaping  on  board  a  Dutch 
galliot ;  that  the  plaintiff  succeeded  in  saving  a  portion  (about  one  third)  of  his  effects, 
the  remainder  being  lost. 

The  subjoined  lists  of  the  articles  lost  and  save<l  respectively,  with  their  respective 
values,  were  put  in  as  the  foundation  of  the  plaintiff's  claim  : — 

"The  following  is  a  list  of  the  articles  lost  by  me  from  fire  on  board  of  the  brig 
'Lion,'  of  Scill)-,  of  which  I  was  ma.ster,  Feb   2nd,  185G  : — 

"Feather-bed  ..... 
Barometer  ..... 
1  book  of  chaits  .... 

1  three  Channel  chart  .... 

1  general  chart  of  the  Mediterranean   . 
A  chart  of  the  world    .... 
A  chart  of  the  coast  of  Newfcjuudlaiid 
A  chai't  of  the  Scilly  Isles 

[17]  1  spy -glass        ..... 
J  dozen  silver  tea-spoons 
\\'ater  filter      ..... 

2  chests  ..... 
Set  of  casters  ..... 
1  bag  of  slops,  consisting  of  8  blue  shirts,  10 

trowsers,  and  i  dozen  knives 
Clothing,  consisting  of  trowsers,  coats,  oil-cloths,   sea  Ixjots, 

bedding,  &c. 
Chronometer  (damaged) 
^  dozen  wine  gla.sses     . 
Three  meUd  table-spoons 
Two  chairs        .... 

Carried  foiward,         .  ,  ,      £03   I'.i     n 


£ 

s. 

d. 

5 

0 

0 

2 

5 

0 

12 

10 

0 

12 

() 

14 

0 

12 

0 

12 

0 

4 

fi 

1 

10 

0 

1 

12 

6 

10 

6 

1 

(! 

0 

4 

6 

pairs  of  duck 

4 

II 

0 

hs,   sea  Ixjots, 

25 

0 

0 

5 

0 

0 

4 

6 

4 

6 

1 

5 

6 
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Brought  forward, 
1  time-piece      ..... 
Books  of  different  titles 
Si.x  table-cloths,  and  one  table-cover     . 
1  parallel  ruler  and  one  .scale    . 
Two  dividers    ..... 
1  quadrant  rendered  useless  by  throwing  about 
1  writing  desk  injured  ;  repairs 
Tell-tale  ..... 

I  dozen  knives  and  forks 
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£t).3   19 

0 

I   10 

0 

6  10 

0 

1   13 

6 

8 

6 

2 

6 

4  10 

0 

5 

0 

1     5 

0 

6 

0 

£!*0     9     6 


"  List  of  eflFects  saved  from  the  late  brig  '  Lion,'  of  the  port  of  Scilly  :- 


"  Watch 

Chronometer    . 
Two  suits  of  clothes 
And  vaiious  other  items 


£ 

s. 

d. 

4 

0 

0 

3.5 

0 

0 

4 

0 

0 

•1 

0 

0 

£4.5     0     0 " 


[18]  On  the  part  of  the  defendant  it  was  insisted,  that,  inasmuch  as  the  insurance 
was  expressly  made  "  free  from  all  average,"  and  a  portion  of  the  subject  of  insurance 
had  been  saved,  the  plaintift'was  not  entitled  to  I'ecover  :  and  reliance  was  placed  upon 
the  case  of  lialli  v.  Janson,  6  Ellis  &  B.  42l',  where  it  was  held  by  the  E.xchequer 
Chamber, — reversing  the  judgment  of  the  court  of  Queen's  Bench, — that,  where 
memorandum  goods  of  the  same  species,  shipped  in  packages,  are  insured,  and  it  is 
not  expressed,  by  distinct  valuation  or  otherwise,  in  the  policy,  that  the  packages  are 
separately  insured,  the  ordinary  memorandum  exempts  the  underwriters  from  liability 
for  a  total  loss  or  destruction  of  part  only  (not  being  general  average),  if  there  be  no 
stranding,  though  one  or  more  entire  package  or  packages  be  entirely  destroyed,  or 
otherwise  totally  lost,  by  the  specified  perils. 

Upon  the  authority  of  that  case,  though  with  very  great  reluctance,  his  Lordship 
directed  a  nonsuit ;  but  he  reserved  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him  for  671.  10s.  or  for  621.  10s.,  if  the  court  should  be  of  opinion  that  the  clau.se 
of  warranty  against  average  in  the  policy  did  not  disentitle  the  plaintiff  to  recover. 

Bovill,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

James  Wilde,  Q.  (.'.,  in  Trinity  Term,  shewed  cause.  The  policy  is  upon  "  master's 
effects"  valued  at  1001.,  "warranted  free  from  all  average."  It  is  submitted,  that, 
upon  the  true  construction  of  this  instrument,  the  assured  could  only  recover  in 
respect  of  a  total  loss  :  and  that,  a  portion  of  the  subject-matter  of  insinance  having 
been  saved,  there  has  lieen  no  toUil  loss.  The  case  of  Ralli  v.  Janson  has  settled  the 
law  [19]  upon  this  subject.  Formerly,  it  was  held,  upon  the  authority  of  Dami  v. 
Milfctrd,  15  East,  559,  that,  where  the  goods  are  contained  in  separate  packages,  there 
might  be  a  total  loss  of  part,  though  some  of  the  packages  might  be  saved.  Ralli  v. 
Janson,  however,  decides  that  there  is  no  foundation  for  the  distinction  supposed  to 
arise  from  the  goods  being  contained  in  separate  packages, — although  it  leaves  it  still 
open  to  contention,  that,  where  there  are  several  distinct  subjects  of  insurance  in  the 
body  of  the  policy,  or  liy  declaration  of  interest  by  indorsement,  the  assured  is  entitled 
to  recover  as  for  a  total  loss  if  all  of  one  species  of  goods  insured  should  be  lost.  In 
that  case,  the  insurance  was  upon  "2688  bags  of  linseed.  The  vessel,  having  met  with 
a  hurricane,  in  the  course  of  which  it  became  necessary  to  throw  part  of  the  goods 
overboard  to  lighten  her,  was  ultimately-  driven  into  the  Cape  of  Good  Hope,  where 
1023  bags  were  found  to  be  in  such  a  state  from  sea-damage  that  a  large  portion  of 
the  linseed  in  them  was  thi'own  into  the  sea  as  rotten  and  worthless,  and  the  rest  was 
sold,  and  only  realized  a  few  shillings,  and,  if  sent  on  in  the  vessel,  would  have  lost 
the  character  of  linseed  before  arrival  in  England.  The  plaintiffs  insisted  that  they 
were  entitled  to  recover  in  respect  of  this  loss,  notwithstanding  the  terms  of  the 
memorandum,  by  which  seed,  &c.,  were  wananted  free  from  average,  unless  general, 
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or  thu  ship  shoulil  be  .stranded,  on  the  ground  that  the  lo.s.s  was  not  in  its  natiiie  an 
aveiage,  but  a  tot;il  loss.  In  giving  the  jmlgment  of  the  court,  Jervis,  C.  J.,  says ; 
"It  was  not  denied,  that,  if  the  linseed  had  been  shipped  in  bulk,  and  an  equal  oi' 
even  greater  poi'tion  of  it  had  been  lost  in  a  similar  way,  the  warranty  would  have 
exempted  the  underwriters  from  liability.  This  is  now  too  clear  to  admit  of  any  serious 
doubt.  But  it  was  said  that  the  fact  that  the  cargo  was  shipped  in  bags  [20]  made  a 
diU'erence,  and  that,  bj'  reason  of  the  shipment  having  been  made  in  that  form,  the 
warranty  must  be  held  to  apply,  not  to  the  whole  cargo,  as  in  the  case  of  a  shipment 
in  bulk,  but  to  each  bag  as  Ijeing  a  distinct  object  capable  of  separate  insurance  and 
valuation,  and  tiiat,  as  1023  entire  bags  had  been  lost,  there  was  a  total  loss  of  each  of 
those  portions  of  the  caigo ;  and  the  warranty  against  particular  average  conse([uently 
inapplicable.  If  this  proposition  be  sustainable,  that  the  warranty  is  upon  each  bag, 
and  not  upon  the  cai'go  consisting  of  all  the  bags,  either  upon  the  natural  construction 
of  the  memorandum,  or  in  any  sense  in  which  it  has  been  construed  by  former  decisions 
binding  upon  us,  the  plaintiti's  are  entitled  to  recover.  As  to  its  natural  construction, 
there  is  no  ilitticulty.  The  memorandum  was  introduced  for  the  protection  of  the 
underwi-iters  against  partial  losses  of  the  subject-matter  insured.  It  is  framed  in 
general  terms,  and  must  thei-efore,  according  to  the  well-known  rule  of  construction, 
be  applied  to  the  whole  of  each  subject-matter  falling  within  its  terms,  except  such 
construction  be  limited  or  controlled  In'  reference  to  other  parts  of  the  policy.  Thus, 
in  the  particular  case  of  seed,  the  warranty  applies  in  terms  to  all  seed  loaded  on 
board  the  vessel,  without  restriction  to  seed  loaded  in  bulk  or  in  any  particular 
manner,  unless  it  appear  by  the  terms  of  the  policy,  as,  for  instance,  by  sepai'ate 
valuation,  that  it  was  intended  to  distinguish  one  portion  of  the  seed  from  anothei', 
and  to  make  a  separate  insurance  upon  each  portion,  as  well  as  a  joint  one  upon 
all.  There  is  for  this  purpose  no  difference  in  point  of  reason  between  the  total 
loss,  by  the  same  perils,  of  part  of  a  cargo  loaded  in  bulk,  and  part  of  the  same 
cargo  loaded  in  bags,  each  being  equally  a  total  loss  of  part,  but  e(iually  a  partial 
loss  of  the  whole.  Tlie  fact  of  the  cargo  being  in  bags  only  renders  it  more 
practicable  to  value  and  [21]  insuie  each  bag-full  sepaiately  :  but,  in  the  absence 
of  a  separate  valuation,  or  other  similar  expression,  to  indicate  an  intention  to 
insure  each  package  severally  as  well  as  the  whole  jointly,  it  does  not  of  itself 
shew  that  the  polic\',  which  is  in  terms  upon  the  whole,  was  intended  to  apply 
severally  to  each  particular  liag,  any  more  than  it  would  apply  to  each  separate 
particle  of  a  cargo  loaded  in  bulk.  If  the  case  were  free  of  authority,  therefore,  we 
should  have  felt  no  difficulty  in  holding  that  the  memorandum  applies  to  the  whole 
of  each  species  of  which  the  caigo  consists,  whether  in  bulk  or  in  packages,  unless  the 
packages  be  separately  valued  or  otherwise  separately  insured,  which  in  the  present 
case  they  are  not.  The  plaintiti's  l»elow,  however,  insist  that  it  has  been  established 
by  authority,  aufl  is  settled  law  in  this  country,  that,  if  a  cargo  of  perishable  goods, 
warranted  free  of  pai'ticular  average,  be  made  up  of  sevci'al  packages,  each  cipalile  of 
a  distinct  valuation,  and  any  one  package  of  these  bo  entirely  lost,  there  is  a  totul  loss 
of  such  package,  for  which  the  luiderwritci's  arc  liable,  notwithstanding  the  warranty, 
and  though  the  rest  of  tlie  cargo  arrive  in  safety."  His  loi'dship  cites  and  observes 
upon  the  folhjwing  authorities, — fjiwii  v.  L'u'lcer,  '2  Burr.  1107,  Jhivi/  v.  Milfoid, 
15  Kast,  5.'59,  Hedhunj  v.  I'earson,  7  Taunt,  l.'jt,  2  Maish.  A'.Vl,  I'dhiifin.  v.  ?'/«;  Limdtm 
AsmratKC  Cowpani/,  5  M.  &  Selw.  447,  Jlills  y.  The.  J^ndon  Assurance  Corpuration, 
5  M.  &  \V.  5G9,  Navmie  v.  Ihullon,  9  C.  B.  30,  Glcnnie  v.  The  iMudon  Asmrance 
Comixiut/,  2  M.  &  Sehv.  371,  Stevens  on  A\erage,  5th  edit.  224,  225,  T>i/smi  v.  Howcrofl, 
3  Bos.  it  1*.  474,  Airiould  on  Insurance,  103t<,  Valin,  Commentaire  sur  TOrdonnance 
de  la  Marino  du  mois  d'Aofit,  U)f>l,  liv.  iii.,  tit.  vi.,  des  A.ssurances,  Art.  47  (vol.  2, 
p.  113),  Kmeiigon,  Traiti'  des  A.ssurances,  cap.  12,  S?§  45,  41)  (2n(l  vohnneof  the  editiim 
by  Boulay-l'aty,  pp.  S-20),  Pothicr,  l)u  Contiat  d'Assurance,  N\).  [22]  U>.i,  Phillips  on 
Insurance,  ^i;  153(i,  177.'i,  Code  fie  Gonunerco,  3(i9,  Dictionnaire  du  I'onti^itieux  Com 
morcial,  tit.  Delaissemcnt,  n.  45, —and  concludes  as  follows  :-"  W'c  arc  of  opinion, 
that,  whore  menioianduni  goods  of  the  .same  sjiccies  aie  ship|)ed,  whether  in  bulk  or 
in  packages,  not  expressed  by  distinct  valuation  or  otherwise  in  the  policy  to  be 
.separately  insiwed,  and  there  is  no  general  average,  and  no  stramling,  the  ordinary 
memoiandum  oxeni])ts  the  underwriters  from  liability  for  a  total  loss  or  destrnetioii  of 
pai-t  only,  though  consisting  of  one  oi-  more  entire  package  or  packages,  and  though 
such  package  or  packages  be  entirely  destroyed  or  otherwise  lost  by  the  s])eei(ied 
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perils."  Here,  the  policy  being  general,  on  "master's  effects," — which  are  not  to  be 
distinguished  from  other  goods, — the  whole  forms  one  subject-matter  of  insurance, 
and  there  can  be  no  partial  loss.  [Cockburn,  C.  J.  If  youi'  argument  be  tenable,  the 
assured  would  have  no  claim,  if,  in  escaping  from  the  wreck,  he  saved  a  suit  of  clothes, 
or  even  a  single  garment !]  The  same  absurdity  might  equally  have  been  suggested 
in  Halli  v.  Jansan.  This  is  a  valued  policy  :  the  underwriters  have  consented  to  a 
valuation  of  the  whole  subject-mattei'  of  insurance,  but  not  to  a  valuation  of  any  part 
thereof  by  any  one  else.  That  being  so,  it  is  impossible  that  this  can  be  held  to  be  a 
separate  insurance  of  aiticles  which  are  never  mentioned. 

Bovill,  Q.  C,  and  Archibald,  in  support  of  the  rule.  The  very  terms  of  this 
policy,  it  is  submitted,  imply  that  there  are  several  distinct  subjects  of  insurance  •  and 
there  is  nothing  in  the  decision  of  the  court  in  FutUi  v.  Janaon  to  disentitle  the  plaintiff 
to  recover  as  for  a  total  loss  of  those  "effects  "  which  were  entirely  lost.  The  rule  as 
laid  down  in  Magens  on  Insurances,  p.  74,  §  61,  is  as  follows: — "Ever  since  the  year 
1749,  [23]  it  has  been  the  custom  in  England,  as  it  was  before  in  other  countries,  as 
mentioned  in  §  14  [a],  that  no  particular  average  shall  be  paid  by  the  insurers,  under 
3  per  cent.  :  even  general  averages  are  not  paid  at  Hamburgh,  if  the  damage  be  less 
than  that ;  but,  in  London,  those  averages  that  are  general,  are  satisfied,  be  they  ever 
so  small.  We  must  here  remark,  that  almost  all  ordinances  .seem  deficient  in  not  fully 
explaining  when  and  after  what  manner  the  damage  shall  be  deemed  to  exceed  3  per 
cent.  We  shall,  to  elucidate  this  matter,  de.scend  to  particular  circumstances.  If  in 
a  chest  containing  one  hundred  pieces  of  linen,  three  are  deducted  foi-  damage,  and  as 
such  allowed  to  the  buyei',  the  loss  ought  to  be  recoverable  from  the  insurers,  whether 
that  chest  was  in  a  policy  by  itself,  or  amongst  a  parcel  of  an  hundred  chests:  for, 
why  should  not  a  person  who  has  insured  and  paid  an  equal  premium  for  an  hundred 
chests  have  the  same  advantage  as  he  that  is  insured  but  for  onel  Suppose  a 
merchant  has  shipped  101  chests  of  goods,  No.  1  to  101,  of  which,  on  arrival,  three 
chests  are  by  sea  or  other  accident  so  spoiled  as  to  be  worth  nothing :  if  the  damage 
be  calculated  a.s  on  the  whole  value  of  101  chests,  it  will  not  exceed  •"?  per  cent.,  and 
is  by  most  insurers  thought  not  to  be  recoverable  by  the  insured,  especially  if  the 
insurance  be  made  without  expressly  declaring  in  the  policy  the  particular  sum  insured 
on  each  chest.  We  cannot  help  thinking,  however,  that,  if  such  a  case  came  to  be 
rightly  explained  to  a  jury  of  merchants,  the  insurers  would  be  condemned  to  pay  the 
value  of  these  three  chests,  in  the  same  manner  as  they  would,  if  it  had  been  expressed 
how  much  was  insured  on  each  chest,  or  as  if  the  101  chests  had  been  insured  in  five 
different  and  distinct  policies  :  as,  for  example.  No.  1  to  20,  in  one  policy, — 21  to  40, 
in  a  .second, — 41  to  60,  in  a  third, — 61  to  (SO,  in  a  fourth, — and  fl  to  101,  in  a  fifth. 
The  insurers  in  this  case,  [24]  supposing  a  loss  or  damage  of  one  chest  of  the  goods 
specified  in  each  of  the  three  first  policies,  must  unquestionably  have  paid  the  average, 
which  would  have  amounted  to  5  per  cent.,  because  the  loss  of  a  chest  would  have 
been  one  in  twenty  :  and,  further,  it  might  be  considered  as  quite  a  ditt'ei'ent  thing  to 
find  whole  chests  spoiled.  The  law  or  custom  by  which  the  insui'ers  are  not  ol>liged 
to  pay  any  particular  average  under  .'5  pei-  cent,  was  probalily  established  in  order  to 
free  them  from  the  vexation  of  being  called  upon  for  every  trifling  damage  that  might 
happen  to  a  few  pieces  in  a  chest  or  bale.  We  are  of  opinion,  that,  notwithstanding 
an  insurance  is  made  under  the  general  name  of  'merchandises,'  at  least  each  different 
parcel  or  kind  of  goods  ought  to  be  considered  by  itself,  and  the  insurers  made  liable 
for  what  damage  exceeds  3  per  cent,  in  such  a  parcel.  However,  as  we  have  as  yet 
no  settled  rules  in  this  point,  the  best  way  is,  to  set  matters  out  of  dispute  by  explica- 
tions in  the  policy  :  and  no  reasonable  insurer  ought  to  object  to  any  division  or  fixing 
particular  values  on  parcels  of  bale  goods.  If  a  person  ships  1000  pieces  of  long-ells 
di\ided  into  50  bales  of  20  pieces,  each  piece  worth  11.,  he  may  say  10001.  on  50  bales, 
at  201.  per  bale,  and  then  the  insurer  will  be  liable  for  3  per  cent,  damage  on  each  bale. 
But  no  insurer  ought  to  admit  any  division  in  the  value  of  goods  of  another  nature, 
such  as,  sugar,  hemp,  oil,  when  the  exemption  of  5  or  10  per  cent,  average  is  from 
other  considerations."  [Cresswell,  J.  The  first  part  of  that  is  overruled  by  BaUi  v. 
Janson.']  It  is  :  but  the  latter  part  is  quite  in  point  here.  Mr.  Stevens,  treating  of  the 
memorandum, — Stevens  &  Beneckeon  Average  (Boston  edition  of  1833),  p.  399, — says: 
"  Various  clauses  are  inserted  in  policies  to  guard  the  assured  against  the  effect  of  the 
words  which  are  the  subject  of  this  ai'ticle.  The  following  are  generally  made  use  of,  viz. 
where  [25]  several  species  of  colonial  produce  are  insured,  it  is  usual  to  insert, — '  to  pay 
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average  on  each  species,  as  if  separate  interests,  separately  insured  ; '  on  maiiiifaeturcd 
goods  in  bales,  trunks,  or  cases,  &c., — '  to  pay  a^■e^lge  on  each  package,  as  if,'  &c.  ;  on 
sugar,  'to  pay  average  on  each  ten,  fifteen,  twenty  hhds.'  (as  the  agreement  may  be), 
'succeeding  numbers,  as  if,'  &c.,  and  in  like  manner.  It  is  now,  indeed,  considered  so 
much  agreeable  to  usage,  where  goods  aie  insured  direct  from  the  place  of  growth  or 
manufacture,  that,  if  the  clauses,  'to  pay  average  on  each  species'  of  produce,  or  'on 
each  package  '  of  manufactured  goods,  are  not  inserted,  yet  a  liberal  construction  is  put 
on  the  omission,  and  the  policy  is  acted  on  as  if  they  were.  The  reason  is  this, —that 
no  objection  would  have  been  made  to  it  when  the  insurance  was  effected,  and  in 
consequence  it  is  considered  in  practice  as  a  mere  verbal  omission  of  the  broker,  and 
treated  as  such  : — agreeably  to  the  opinion  of  Magens,  who  says,  '  In  an  insurance 
made  generallj'  on  goods,  each  ditTcrent  parcel  or  kind  of  goods  ought  to  be  considered 
by  itself.'  "  Benecke  says, — edit.  h"^24,  p.  474, — "  It  has  frequently  been  asked  whether 
the  warranty  '  free  from  average  under  .3  per  cent.,  or  under  5  per  cent.'  lilierates  the 
underwiiter  from  the  total  loss  of  a  part,  if  such  loss  amounts  to  less  than  3  or  5  per 
cent,  upon  the  whole  quantity  of  goods  valued  in  one  sum  :  for  instance,  if  101  chests 
of  goods  (each  of  them  Vicing  supposed  of  the  same  value)  V)e  insured  together,  and 
three  chests  be  totality  damaged,  so  as  to  be  worth  nothing,  whether  the  loss  be 
recoverable  from  the  underwriter  .'  This  question  admits  no  longer  of  any  doul)t, 
since  it  has  been  determined  that  underwritei's  are  liable  for  the  total  lo.=s  of  a  part, 
and  consequently  such  loss  is  not  considered  as  an  average  loss.  If,  therefore,  the 
three  chests  are  eithei-  gone  to  the  bottom,  or  completely  destroyed  bj-  fire,  or  rendered 
en-[26]-tirely  useless  by  the  effect  of  sea-water,  this  will  not  be  an  average  loss,  but 
a  total  loss  pro  tanto ;  but,  if  they  remain  of  any  value,  however  small,  it  will  be  an 
average  loss,  and  the  underwriter  discharged.  In  the  same  manner,  if  of  twenty-one 
hhds.  of  sugar  insured  in  one  valuation,  one  is  completely  washed  out,  so  as  to  be 
literally  worth  nothing,  it  will  l)e  a  total  loss  of  a  part ;  lint,  if  any  sugar  remain  in 
it,  it  will  be  a  pailicular  average."  For  this,  the  learned  author  i-cfei's  to  iMiri/  v. 
Milfm-d,  15  East,  559.  [James  Wilde,  Q.  C.  Which  is  expressly  over-ruled  by  lldUi 
V.  Jwnson.^  The  argument  on  the  other  side  leads  to  such  manifest  absurdity, 
inasmuch  as  it  must  be  contended  that  the  loss  is  not  total  if  anything,  however  small, 
— a  pair  of  spectacles,  or  an  artificial  tooth, — were  saved,  that  the  parties  never  could 
have  intended  that  such  a  construction  should  be  put  upon  their  contract.  In  Letvis 
V.  lluckcr,  2  Burr.  1167,  1170,  Lord  Mansfield  says:  "If  part,  of  the  cargo,  capable  of 
a  several  and  distinct  valuation  at  the  outset,  be  totally  lostj:  as,  if  there  were  100  hhds. 
of  sugar,  and  ten  happen  to  be  lost,  the  insurer  must  pay  the  prime  cost  of  these  ten 
hhds.,  without  any  regard  to  the  price  for  which  the  othci-  ninety  may  be  sold."  The 
opinion  of  Lord  EUcnborough  in  /'(«'//  v.  Milford,  15  East,  559,  is  confirmed  by  this 
court  in  Hedlmrg  v.  Pearmi,  7  Taunt.  154,  2  Slarsh.  432.  And  in  Hills  v.  The  Ixindmi 
Ammino:  Voipnration,  5  M.  fc  \V.  569,  576,  liOrd  Al)inger  says, — "  That  was  the  case 
of  a  loss  on  a  policy  of  insurance  upon  sugar,  where  each  hogshead  was  separately 
valued  and  insured  ;  and  theiefore  a  loss  of  one  was  properly  held  to  be  a  total  loss 
of  that  hogshead.  But,  on  the  other  hand,  in  the  case  of  tlalhiinj  v.  I'carsm,  where  a 
part  of  each  hog.shead  was  saved,  the  jury  having  stated  their  opinion  that  the  loss 
was  an  average  one,  and  found  accordingly,  the  court  held  that  thev  were  right  in  so 
doing.  The  law  had  been  [27]  settled  in  man}'  cases  before,  that,  where  the  insurance 
is  upon  each  package  separately,  it  is  to  be  treated  as  a  total  loss  upon  each  package 
lost;  but,  when  it  is  an  insurance  upon  the  bulk,  unless  the  loss  exceed  a  certain  value 
upon  the  particular  article,  there  is  no  average  loss  ;  and  there  cannot  in  such  a  c;ise 
be  any  total  loss  of  a  portion  only  of  the  cargo  "(u).  In  Arnold  on  Insurance,  vol.  2, 
p.  103^<,  the  ride  is  distinctly  laid  down,  in  accordance  with  all  the  authorities,  as 
follows: — "It  is  an  undoubterl  doctrine  in  the  English  law  of  marine  insurance,  that, 
if  a  cargo  of  perishable  goods  be  made  up  of  .sovei'al  distinct  packages,  each  ca])ablc  of  a 
.separate  valuation,  and  one  or  more  of  these  be  cntii'cly  lost,  there  is  an  absolute  total 
loss  upon  evciy  such  package,  though  the  rest  of  the  cargo  may  come  to  hand  only 
p;ii-tially  damagerl,  and  the  whole  ma}-  have  consisted  of  articles  warranted  fiee  from 
average  "(A).     [Williams,  J.     That  doctrine  is  distinctly  repudiated  by  the  Exchequer 

(ii)  But  see  tiie  remarks  of  Jervis,  G.  •!.,  upon  this  ease,  in  giving  judgmonl  in  Hdlli 
v.  JaiiMit,  ()  Ellis  iV  B.  436,  437. 

[hj  This  passage  is  e.xpuuged  from  the  2nd  editinn,  ami  1  lie  decision  in  A'a//t  v. 
Jwiison,  adopted  in  lieu  of  it:  vide  vol.  2,  p.  1058. 
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Chamber  iu  Ealli  v.  Jan.tmi :  see  6  Ellis  &  B.  441.]  Be  that  as  it  may,  the  present 
ease  steers  clear  of  the  doctrine  for  the  first  time  laid  down  in  IlalJi  v.  Jansan.  This 
is  an  insurance,  not  upon  goods  of  a  like  species,  but  upon  '•  master's  effects,"  which 
must  necessarily  be  of  vaiious  kinds, — the  general  term  being  employed  to  describe 
them,  in  order  to  avoid  unnecessary  prolixity  in  enumerating  the  several  articles  in 
detail. 

Cur.  Ad\.  vult. 

AViLLi.\MS,  J.,  now  delivered  the  judgment  of  the  court : — 

[28]  This  action  has  been  brought  on  a  policy  of  marine  insurance  on  goods  on 
board  the  ship  "  Lion,"  for  a  voyage  from  Catania,  in  Sicily,  to  any  port  in  the  United 
Kingdom.  The  goods  insured  were  described  in  the  policy  as  "  master's  effects  ;  "  and 
the  memorandum  as  to  average  was,  "  free  from  all  average."  Some  of  the  goods 
thus  insured  were  totally  lost  by  the  perils  insured  against,  but  others  were  saved. 

At  the  trial,  before  mj^  Lord  Chief  Justice,  it  was  contended,  on  the  paVt  of  the 
plaintiff,  that  he  was  entitled  to  recover  in  respect  of  the  goods  which  had  been  lost, 
as  for  a  total  loss  of  each  article.  On  the  part  of  the  defendant,  it  was  answered,  that 
he  was  exempted  by  the  average  memorandum,  because  the  loss  was  only  a  partial 
loss  of  the  subject  insured  :  and  it  was  ai'gued  that  the  present  case  must  be  governed 
by  the  recent  decision  of  Ralli  v.  Jan-ion,  6  Ellis  &  B.  422.  The  Lord  Chief  Justice 
reserved  the  point,  but,  in  deference  to  that  authority,  directed  a  ^•erdict  to  be  entered 
for  the  defendant ;  giving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  671.  10s. 
damages. 

Ha\ing  heard  and  considered  the  argument  upon  the  rule  granted  in  pursuance  of 
that  leave,  we  are  of  opinion  that  the  present  case  is  distinguishable  from  llalli  v. 
JanaoH,  and  that  the  rule  to  enter  the  verdict  for  the  plaintiff  must  be  made  absolute. 
In  that  case,  the  Exchequer  Chamber  thought,  that,  as  the  insurance  was  on  goods 
generallj',  and  by  the  memorandum  "seed  "  was  warranted  fi-ee  from  average,  it  was 
necessary,  in  the  natural  construction  of  the  terms  of  the  instrument,  to  apply  the 
exemption  to  all  linseed  on  board  collectively,  whether  shipped  iu  bulk  or  in  separate 
packages,  and  that  the  court  could  not  apply  the  warrant}'  to  each  bag  in  which  the 
seed  happened  to  be  packed,  as  a  distinct  object. 

But  no  such  difficulty,  we  think,  occuis  in  the  pre-[29]-sent  case.  The  articles 
which  constitute  the  "  master's  effects  "  have  no  natural  or  artificial  connexion  with 
each  other,  but,  of  necessity,  must  be  essentially  different  in  their  nature  and  kind,  in 
their  value,  in  the  use  to  be  made  of  them,  and  the  mode  in  which  they  would  be 
disposed  on  board.  The  word  "  effects ''  is  obviously  employed  to  save  the  task  of 
enumeratingthe  nautical  instrument.s,the  chronometer,  the  clothes,  books,  furniture, &c., 
at  which  they  happened  to  consist.  And,  although  it  is  stipulated  by  the  warranty  that 
these  effects  shall  be  free  of  all  average, — or,  in  other  words,  that  the  insurer  shall  not  be 
liable  for  any  amount  of  sea-damage  to  them  short  of  a  total  loss, — wc  think,  looking 
at  the  nature  of  the  subject  of  insurance,  and  the  terms  of  this  exemption,  it  is  doing 
no  violence  to  the  language  used,  to  hold  that  he  is  not  to  be  exempted  from  liability 
for  a  total  loss  of  any  of  the  articles  of  which  the  "effects  "  consist.  Suppose,  instead 
of  the  general  description  of  "  masters  effects,"  the  body  of  the  policy  had  enumerated 
them,  and  then  the  memorandum  had  said,  "  the  chronometer,  the  sextant,  the  hat, 
and  the  great-coat  above  mentioned,  to  be  free  from  average,"  lVc., — might  not  this 
be  well  understood  to  mean  that  the  insurer  was  not  to  be  liable  for  any  partial 
damage,  but  was  to  be  liable  for  any  tot<il  loss  of  any  of  the  specific  things  mentioned 
in  the  memorandum  ?  And,  if  so,  we  do  not  feel  constrained  to  hold  that  the  intention 
of  the  parties  is  different,  and  the  subject  of  insurance  one  indivisible  subject,  merely 
because  the  description  in  the  policy  of  the  articles  insured  is  geueial,  and  the 
memorandum  extends  to  the  whole  subject  of  the  insurance. 

The  moi'e  strict  construction  leads  to  the  very  harsh  and  absurd  consequence,  that, 
if  the  assured  happens  to  be  successful  in  rescuing  any  portion  of  the  articles  insured, 
— even  the  clothes  he  may  be  wearing, — from  [30]  the  perils  of  the  sea,  he  will 
thereby  incur  the  penalty  of  forfeiting  his  insurance  on  the  rest,  though  they  are  all 
totally  lost.  This  result  is  so  startling  that  we  find  it  impossible  to  believe  the  parties 
could  have  intended  it.  And  it  may  be  added,  that  the  contract,  so  construed,  would 
be  quite  at  variance  with  the  object  for  which,  as  it  is  well  known,  the  memorandum 
as  to  average  was  introduced  into  policies,  viz.  that,  since  it  may  be  difficult  to  ascert.;iin 
the  true  cause  of  the  damage  which  goods  of  certain  kinds,  such  as  those  usually 
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specitied  in  the  niemoraiulum,  receive  in  the  course  of  a  voyage, — whether  it  arose 
from  the  nature  of  the  articles  themselves,  or  from  the  perils  insured  against, — the 
insurers  thereby  expressly  provide,  that,  as  to  some  kinds  of  goods,  they  will  not  l)e 
answerable  for  any  average  or  partial  loss,  and,  as  to  others,  that  they  will  not  be 
liable  for  such  loss  not  amounting  to  a  certain  per-centage  on  the  goods. 
Rule  ab.solute  (a). 

Wilkinson  v.  Hyde.    [1858.] 

[S.  C.  27  L.  J.  C.  P.  116;  4  Jur.  N.  S.  482.     Referred  to,  Cafor  v.  Great  Western 
Insurance  Company  of  Neiv  Yoii;  1873,  L.  R.  8  C.  P.  559.] 

An  insurance  was  effected  for  "2401.,  on  goods  so  valued,  against  total  loss  only." 
The  policy  contained  the  usual  memorandum  against  particular  a\  erage  under  3  or 
5  per  cent.  The  goods  thus  insured  consisted  of  propeity  of  various  descriptions 
in  separate  cases  and  packages,  some  of  which  were  by  a  peril  insured  against  tofcilly 
lost,  and  others  saved  : — Held,  on  the  authority  of  Duff  v.  Mackenzii',  ante,  p.  16, — 
that  the  assured  was  entitled  to  recover  in  respect  of  the  packages  so  totally  lost. 

This  was  an  action  upon  a  policy  of  insurance. 

The  declaration  stated  that  F.  C4.  (ioodlitle  and  A.  Smart,  as  agents  for  the  plaiutitt', 
on  the  21st  of  Septeml)er,  1855,  according  to  the  usage  and  custom  of  merchants, 
caused  to  be  made  a  certain  policy  of  insurance  purporting  thereby  and  containing 
therein  that  [31]  the  said  F.  G.  Goodlill'e  and  A.  Smart,  as  well  in  their  own  name 
as  for  and  in  the  name  and  names  of  all  and  every  other  person  or  persons  to  whom 
the  same  did,  might,  or  should  appertain  in  part  or  in  all,  did  make  as.surance  and 
cause  themselves  and  them  and  ever}'  of  them  to  be  insured,  lost  or  not  lost,  at  and 
from  London  to  Natal,  including  risk  of  craft  to  and  from  the  ship,  &c.,  upon  any 
kind  of  goods  and  merchandizes,  and  also  upon  the  body,  tackle,  &c.,  and  other  furni- 
ture of  and  in  the  good  ship  or  vessel  called  the  "Annabclla,"  &c.,  beginning  the 
adventure  upon  the  said  goods  and  merchandizes  from  the  loading  thereof  aboai'd  the 
said  ship  as  above,  upon  the  said  ship,  &c.,  and  so  should  continue  and  endure  during 
her  abode  there,  upon  the  said  ship,  &c.,  and  further  until  the  said  ship  with  all  her 
ordnance,  tackle,  itc,  and  goods  and  merchandizes  whatsoever,  should  be  arrived  at 
as  above,  upon  the  said  ship,  etc.  until  she  had  moored  at  anchor  twenty-f(Jin'  hours 
in  good  safety,  and  upon  the  goods  and  meichandizes  until  the  same  should  be  there 
discharged  and  safely  landed  :  arid  it  should  lie  lawful  for  the  said  ship,  &c.  in  that 
voyage  to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever 
without  prejudice  to  that  insurance  :  the  said  ship,  &c.,  goods  and  merchandizes,  itc, 
for  so  much  as  concerned  the  assuied,  by  agreement  between  the  assured  and  assurers 
in  that  policy,  wei'e  and  should  Ije  valued  at  2401.,  on  goods  so  valued,  against  total 
loss  only  :  touching  the  adventures  and  perils  which  they  the  assurers  were  contented 
to  bear  and  diil  take  upon  them  on  that  voyage,  they  were  of  the  seas,  &c.,  itc.  ;  and 
it  was  agreed  by  them  the  assurers  that  that  wi'iting  or  policy  of  a.ssurance  should  be 
of  as  much  force  and  eirect  as  the  surest  writing  or  policy  of  assurance  theretofore 
made  in  Lombard  Street,  or  in  the  Royal  K.xchange,  or  elsewhere  in  London  ;  and  so 
they  the  assurci's  were  con-[32]-lcnted  and  did  thereby  promise  and  bind  thcmsohcs, 
each  one  for  his  own  part,  their  lieii's,  executors,  and  goods,  to  the  assured,  their 
executors,  administrators,  and  assigns,  for  the  true  performance  of  the  piemises,  con- 
fessing themselves  paid  the  consideiation  due  unto  them  for  that  assurance  by  the 
assured,  at  and  after  the  rate  of  6()s.  per  cent. :  And  by  a  certain  memorandum  there- 
under written,  corn,  lisli,  salt,  fruit,  flour,  and  seed  were  warianted  free  from  average, 
unless  general,  or  the  ship  should  be  stranded  ;  sugar,  tobacco,  hemp,  Hax,  hides,  ami 
skins  were  warranted  fieu  from  average  undei-  51.  per  cent. ;  and  all  other  goods,  also 
the  shi[)  and  freight,  were  warianted  free  from  average  under  '.'A.  pci'  cent.,  unless 
geneial,  or  the  ship  should  be  stranded  ;  Averment,  that  the  .said  policy  of  insurance 
and  memorandum  were  so  m.ide  by  (loodlillo  and  Sm.irt  as  the  plaintill's  agents,  and 
for  his  use  and  benelit, — of  which  the  defentlanl,  afterwards,  to  wit,  on,  iVic,  hatl 
notice ;  and  thereupon,  in  consideration  that  the  plaiutilf,  at  the  request  of  the  defoii- 

((/)  See  the  next  case. 
C.  P.  xviii.— 21* 
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daiit,  liad  thou  paid  to  the  plaiutitl'  ;i  certain  sum  of  money,  to  wit,  a  sum  after  the 
rate  aforesaid,  as  a  premium  or  reward  for  the  insurance  of  1201.  of  and  upon  the  said 
goods  in  the  said  ship  or  vessel  in  the  said  voyage  in  the  said  policy  of  insurance 
mentioned,  and  had  then  promised  the  defendant  to  perform  and  fulfil  all  things  in 
the  said  policy  of  in.surance  contiiined  on  the  part  and  behalf  of  the  insured  to  be 
performed  and  fulfilled,  the  defendant  then  promised  the  plaiutitl'  that  he  the  defen- 
dant would  become  and  be  an  insurer  to  the  plaintiff"  of  the  said  sum  of  1201.  upon 
the  said  goods  in  the  said  ship  or  vessel  in  the  said  \'oyage  in  the  said  policy  of 
insurance  mentioned,  and  would  perform  and  fulfil  all  things  in  the  said  policy  of 
insurance  mentioned  on  his  part  and  behalf  as  such  insurer  of  the  said  sum  of  1 201. 
to  be  performed  and  fulfilled  ;  and  the  defendant  then  [33]  became  and  was  an 
insurer  to  the  plaintitt',  and  then  duly  subscribed  the  said  policy  of  insurance  as  such 
insurer  of  the  said  sum  of  1201.,  upon  the  said  goods  in  the  said  ship  or  vessel  in  the 
said  voyage  :  That  divers  goods  of  different  kinds  and  descriptions,  and  in  separate 
cases  and  packages,  were  sliipped  by  the  plaintiff'  in  and  on  board  of  the  said  ship  or 
vessel  in  the  said  policy  of  insurance  mentioned,  to  be  carried  and  conveyed  therein 
on  the  said  voyage,  which  goods  were  of  the  kinds  and  descriptions,  and  in  the  cases 
and  packages  following,  that  is  to  say,  one  ease  marked  A  W  26,  containing  one 
waggon,  four  wheels,  and  three  packages  of  fittings  for  the  waggon, — one  other  case 
marked  A  W  27,  containing  one  tent, — three  other  cases  marked  A  W  28,  29,  30, 
containing  clothes  and  wearing  apparel, — one  other  case  marked  A  W  31  containing 
circular  saws, — seven  other  ca.ses  marked  A  \V  32,  33,  3i,  35,  36,  37,  38,  containing 
tools  and  metal  castings, — one  other  case  marked  A  AV  39  containing  an  iron  anvil, — 
one  other  case  marked  A  W  40  containing  an  iron  vice, — one  other  case  marked  A  W 
41  containing  two  pieces  of  steel, — one  other  case  marked  A  W  42  containing  iron 
agricultural  implements, — one  other  case  marked  A  W  43  containing  a  cart-wheel, — 
one  othei-  case  marlced  A  W  44  containing  a  package  of  iron, — one  other  case  marked 
A  W  45  containing  iron  rods, — one  other  case  marked  A  W  46  containing  an  iron  axle, — 
one  other  case  marked  A  W  47  containing  a  harrow  bai-, — two  other  cases  marked  A  W 
58,  59,  containing  hardware, — four  other  cases  marked  A  W  80,  81,  82,  83,  containing 
window  sheet-glass, — ten  kegs  marked  A  W  48,  49,  50,  51,  52,  53,  54,  55,  56,  57, 
containing  nails, — one  bundle  marked  A  W  60  containing  spades,  shovels,  and  crow- 
bars,— nineteen  other  bundles  marked  A  W  61  to  79  containing  iron  wire, — also  five 
bars  of  iron  and  seven  bundles  of  iron  :  That  the  plaintiff',  at  the  time  of  the  [34] 
shipping  of  the  said  goods,  and  from  thence  until  the  time  of  the  loss  thereinafter 
mentioned,  was  interested  in  the  said  goods  in  the  said  policy  of  insui-ance  mentioned, 
and  so  shipped  on  board  the  said  ship  as  aforesaid,  to  a  large  value  and  amount,  to 
wit,  the  value  and  amount  of  all  the  moneys  by  him  ever  insured  or  caused  to  be 
insured  thereon :  That  the  said  ship  or  vessel  with  the  said  goods  on  board  thereof 
afterwards  departed  and  set  sail  from  London  aforesaid  on  her  said  voyage  towards 
Natal  aforesaid,  and  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  proceeding 
on  her  said  voyage,  and  before  her  arrival  at  Natal  aforesaid,  and  during  the  continuance 
of  the  risk  insured  by  the  said  policy,  all  the  said  goods  except  the  said  case  of  cii'cular 
saws,  marked  A  W  31,  and  except  two  of  the  said  cases  of  window  sheet-glass,  were 
totally  lost  by  the  perils  of  the  seas,  and  never  did  arrive  at  Natal  aforesaid  :  And 
that  each  of  the  said  cases  and  packages  with  goods  therein  was  of  great  value,  and 
that  the  value  of  the  goods  so  totally  lost  amounted  to  a  large  sum  of  money,  to  wit, 
2331.  16s.  9d.,  and  that  the  value  of  the  said  case  of  iron  saws  that  was  not  lost  was 
a  small  sum,  to  wit,  101.  14s.  Id.,  and  the  value  of  the  said  two  cases  of  window  sheets 
glass  that  were  not  lost  was  a  small  sum,  to  wit,  31.  Is.  6d.,  and  thereupon  a  large  sum 
of  money,  to  wit,  1 131.  3s.,  became  and  was  due  and  payable  by  the  defendant  to  the 
plaintiff'  under  and  by  virtue  of  the  .said  policy, — of  all  which  the  defendant  had  due 
notice,  and  was  requested  by  the  plaintiff  to  pay  him  the  said  sum  in  respect  of  the 
said  goods  so  wholly  lost  as  aforesaid,  and  which  sum  the  defendant  then  ought  to 
have  paid  according  to  the  form  and  effect  of  the  said  policy  of  insurance  and  his  said 
promise  and  undertaking  so  by  him  made  as  afoi'esaid  :  Yet  that  the  defendant  had 
disregarded  his  said  promise,  and  had  not  paid  the  same,  or  any  part  thereof :  and  the 
plain-[35]-tiff'  avei'i'ed  that  he  had  duly  performed  all  conditions  precedent  to  entitle 
him  to  support  this  action  :  and  he  claimed  1501. 

The  defendant  pleaded, — thirdly,  that  the  policy  was  made  upon  goods  ;igainst 
total  loss  only,  and,  at  the  time  of  the  making  of  the  policy,  the  plaintiff  and  his  agents 
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knew,  and  the  defendant  did  not  know,  that  the  goods  which  were  to  be  the  subject- 
matter  of  the  policy  were  of  different  kinds  and  desciiptions,  and  to  be  packed  in 
separate  cases  and  packages,  and  tliat,  in  eonseqaence  thereof,  the  defendant  might 
under  the  policy  be  called  upon  to  indemnify  the  plaintiti'  for  a  total  loss  of  part  of 
the  goods,  not  being  a  total  loss  of  the  whole  ;  and  that  this  was  a  material  fact 
affecting  the  rate  of  premium,  and  the  natine  of  the  risk,  and  that  it  was  concealed 
from  him. 

Second  replication  to  the  third  plea, — that  the  said  insurance  was  proposed  by  the 
plaintiff  to  the  defendant  on  goods  against  total  loss  only,  as  mentioned  in  the  policy, 
and  not  otherwise,  and  that  no  inquiry  was  ever  made  l>y  the  defendant  of  the  plaintiff 
as  to  whether  the  goods  were  to  be  all  of  the  .same  or  difieient  kinds  or  descriptions, 
or  to  be  packed  in  separate  cases  or  packages  ;  and  that  the  plaintilf  did  not  communi- 
cate to  the  defendant  that  he  intended  to  ship  goods  of  different  kinds  and  descriptions, 
and  to  be  packed  in  separate  eases  and  packages,  because  he  believed  that  the  defen- 
dant well  knew,  that,  under  the  terms  of  the  polic}',  the  plaintilf  might  ship  goods  of 
diffei'cnt  kinds  and  description.s,  and  packed  in  separate  cases  and  packages ;  and  that 
this  was  the  true  meaning  and  effect  of  the  policy  ;  and  that  the  defendant  reasonably 
might  and  could  and  ought  to  have  known  that  it  was  the  true  intent  and  meaning 
of  the  policy  that  the  plaintiff  might  ship  goods  of  dilicrent  kinds  and  descriptions, 
and  packed  in  separate  cases  and  packages,  and  that  [36]  the  plaintiff  did  not  know 
that  the  fact  stated  in  the  plea  was  a  material  fact  affecting  the  rate  of  premium  and 
the  nature  of  the  risk. 

The  plaintiff  also  demurred  to  the  third  plea,  on  the  ground  "  that  it  was  not 
material  or  necessary  to  have  informed  the  defendant  that  the  goods  were  of  different 
kinds  and  descriptions,  and  packed  in  separate  cases  and  packages,  in  order  to  give 
validity  to  the  policy."     Joinder. 

The  defendant  (Icmurred  to  the  second  replication  to  the  tiiird  plea,  assigning  for 
cause  "that  it  was  immaterial  that  tiie  defendant  made  no  inquiries  as  to  the  fact 
concealed."     Joinder. 

Bovill,  Q.  C.  (with  whom  was  Mellisli),  in  support  of  the  demurrci'((()'.  This  case 
must  be  governed  by  Diijfw  Mackenzie,  ante,  p.  16.  Tiie  policy  is  "on  goods,"  valued 
at  2401.,  and  is  against  "  tola!  loss  only,"  with  the  ordinary  memorandum  of  warranty 
against  average  under  five  and  three  per  cent.  [Williams,  J.  The  special  words 
"against  total  loss  only,"  render  the  memorandum  useless.]  The  memorandum  may 
serve  to  shew  the  sense  in  which  the  word  "goods"  is  used.  Under  this  policy  the 
plaintiff  shipped  a  number  of  cases  and  packages  of  miscellaneous  goods,  apj)arently 
the  equipment  of  an  cnngrant.  The  vessel  was  wrecked,  [37]  and  all  the  goods  lost, 
with  the  exception  of  a  case  of  circular  saws  and  a  case  of  window  sheet-glass  :  and 
the  question  is,  whether  tliat  is  a  total  loss  of  the  packages  which  were  actually  lost, 
or  an  average  loss  only.  By  the  contract,  the  assured  was  not  precluded  from  shipping 
goods  of  any  description  he  pleased  ;  noi-  was  he  bound  to  disclose  of  what  the  several 
packages  consisted.  Upon  the  authority  of  J)n[/'\'.  Mackcnxic,  the  plaintilf  is  clearly 
entitled  to  recover  as  for  a  total  loss  tiie  value  of  the  packages  which  weie  lost ;  and 
the  case  is  wholly  unaffected  by  llalli  v.  Janson,  G  Ellis  &  B.  422. 

I31ackl)Ln'n,  contra  («)-.  7>h//' v.  il/ac/icjuie  proceeded  upon  a  distinction  which  is 
wholly  inapplicable  iierc.  This  is  an  insurance  against  total  loss  only, — that  is,  a  total 
loss  of  the  subject-matter  of  insurance.     The  assured,  in  the  event  of  a  total  loss,  was 

(a)'  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 
"That  he  is  entitled  to  recover  tlie  \aluc  of  the  packages  totally  lost;  tliat  it  was 
not  necessary  to  h.ive  informed  the  defendant  that  the  goods  were  of  dilferenl  kinils 
and  descriptions,  and  packed  in  separate  cases  and  packages  ;  that  the  dcfi'iidant  ought 
to  have  known  that  the  true  iiitont  and  meaning  of  the  |)(ilicv  was  that  the  plaintilf 
might  ship  goods  of  ditfercnt  kinds  and  descriptions,  and  jiackcd  in  separate  cases  and 
packages  ;  and  that  tlieic  w.is  no  concealment  of  a  material  fact.  ' 

(a)-  The  points  mai'kcd  for  argument  on  the  part  of  the  defendant,  were, — 
"  1.  That,  the  policy  being  on  goods  against  totiil  lo.ss  onl}',  and  it  being  admitted 
on  the  count  that  the  total  of  the  goods  were  not  lost,  there  is  no  cause  of  iR'tion  dis- 
closed, and  the  defendant  is  entitled  to  judgment  on  the  whole  record,  whether  the 
plea  or  the  replication  lie  or  lie  not  good  : 

"  2.  That,  if  the  insured  could  by  [lacking  his  goods  in  a  particular  niaiiiici  increase 
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to  receive  2401.,  all  or  nothing.  It  is  impossible  to  conceive  a  mode  of  e.xpressing  that 
meaning  more  clearly  than  that  here  adopted.  In  Duff  v.  Mackenzie,  the  court  suggest 
that  the  word  "  e fleets  "  was  obviously  employed  to  save  the  task  of  enumerating  the 
nautical  instruments,  the  chronometer,  the  clothes,  books,  furniture,  &:c.,  of  which 
they  happened  to  consist.  "Suppose,"  they  say,  "  in-[38]-stead  of  the  general  descrip- 
tion of  '  master's  effects,'  the  body  of  the  policy  had  enumerated  them,  and  then  the 
memorandum  had  said,  '  the  chronometer,  the  sextant,  the  hat,  and  the  great-coat 
abo^'e  mentioned,  to  be  free  from  average,'  &c., — might  not  this  be  well  understood  to 
mean  that  the  insurer  was  not  to  be  liable  for  any  partial  damage,  but  was  to  be  liable 
for  any  total  loss  of  any  of  the  speciflc  things  mentioned  in  the  memorandum  I  And, 
if  so,  we  do  not  feel  constrained  to  hold  that  the  intention  of  the  parties  is  different, 
and  the  subject  of  insurance  one  indivisible  subject,  merely  because  the  description  in 
the  policy  of  the  articles  insured  is  general,  and  the  memorandum  extends  to  the 
whole  subject  of  the  insurance."  [Williams,  J.  Would  the  judgment  have  been 
different  in  that  case,  if  the  insurance  had  been  upon  "  eti'ects  "  merely  ?]  It  woukl 
have  been  bad  if  it  had  not.  Italli  v.  Janson  in  reality  decides  this  case.  Indeed  all 
the  authorities  on  the  subject  are  one  way,  with  the  exception  of  Davi/  v.  MUfonl, 
15  East,  5.!>9,  which  must  now  be  considered  as  over-ruled.  According  to  the  doctrine 
there  laid  down,  if  pait  of  the  goods  insured  had  been  corn  and  part  iron,  the  memo- 
landum  would  have  applied  to  the  former,  and  not  to  the  latter  :  if  the  \vhole  of  the 
corn  had  been  lost,  the  assured  would  have  been  entitled  to  recover,  though  the  iron 
were  not  lost,  ^^'hcrever  the  right  to  abandon  exists,  it  must  be  of  the  entire  subjectr 
matter  of  insurance.  Emerigon,  vol.  ii.,  c.  17,  §  8,  p.  248,  says:  "Le  Guidon  de  la 
Mer,  eh.  7,  art.  7,  8,  et  9,  distingue  le  cas  oii  Ton  a  fait  assurer  diverses  especes  ou 
sortes  de  marchandises,  d'avec  le  cas  oil  I'assurance  porte  sur  le  meme  gein-e  de  mar- 
chandises,  telles  que  fruits,  sel,  grains,  victuailles,  ou  autre  provisions.  Dans  le  premier 
cas,  si  I'uue  des  marchandises  etait  perdue  ou  avariee  audehi  de  la  moitie,  on  pouvait 
en  faire  delaissement  aux  assureurs,  et  retenir  I'autre.  Dans  le  [39]  second  cas,  oil  il 
s'agit  d'un  meme  genre  de  marchandises,  I'assure  (est-il  dit)  ne  ponrra  faire  delais  de 
ce  qui  est  gate,  et  retenir  ee  qui  est  sain  ;  mais  faudra  qu'il  fasse  delais  de  tout  I'esp^ce. 
Notre  Ordonuance,  en  I'art.  47,  a  etabli  une  regie  plus  simple.  On  ne  pourra,  dit-elle, 
faire  delaissement  d'une  partie  et  retenir  I'autre.  Car,  comme  I'observe  M.  Valin, 
ibid.,  le  contrat  d'assurance,  etant  individu,  ne  peut  soufl'rir  aucune  division.  Mais, 
quelque  simple  que  cette  regie  paraisse,  elle  a  besoin  de  quelque  interpretation.  1.  Je 
me  fais  indetiniment  assurer  10,000  liv.  sur  facultes,  ou  sur  telles  et  telles  marchandises, 
chargees  dans  un  tel  uavire,  sans  rien  distinguer ;  cette  assurance  est  une :  unica 
assecuratio  omnium  mercium.  Je  ne  puis  delaisser  mes  sucres,  et  retenir  mes  indigos. 
De  Luca,  de  Credito,  disc.  108,  No.  11;  Casaregis,  disc.  1,  No.  110;  Valiu,  dicto 
loco;  Pothier,  No.  131.  2.  Si  par  une  police,  je  fais  assurer  mes  sucres,  et  par  une 
autre  mes  indigos ;  ou  si,  par  la  meme  police,  je  fais  assurer  distinctement  et  separe- 
ment  telle  somme  sur  mes  sucres,  et  telle  autre  somme  sur  mes  indigos,  je  pourrai,  le 
cas  echeant,  retenir  Fun  de  ees  objets  et  delaisser  I'autre,  parceque  ce  sont  deux  assur- 
ances distinctes  I'une  de  1  autre  :  du;e  assecurationes  :  De  Luca  et  Casaregis,  d.  locis  ; 
Valin,  art.  47  ;  Pothier,  n.  132.  Le  sieur  Peyronet,  de  Bordeaux,  ;u'mateur  du  navire 
le  Saint-Marc,  s'etait  fait  assurer  par  une  meme  police,  24,000  liv.,  savoir,  6000  liv. 
sur  le  corp,  et  le  reste  sur  les  facultes.  Dans  le  cours  du  voyage,  le  navire  fut  declare 
innavigable.  L'assure  aurait  pu,  suivant  la  jurisprudence  alors  en  vigueur,  faire 
abandon  du  corps  et  des  facultes  ;  mais  comme  les  facules  et  le  corps  avaient  ete  dis- 
tingues  dans  la  police,  il  se  borna  a  presenter  requete  en  abandon  du  corps,  et  en 
paiement  des  6000  liv.  assurees  sur  icelui.  Les  assureurs  contcstaient  cette  requete, 
soutenant  que  l'assure  aurait  du  abandonner  egalement  la  cargaison.  Cette  ex-[40]- 
ception  fut  rejettee ;  et  par  sentence  de  notre  amiraute,  rendue  le  16  mars,  1752,  les 
assureurs  furent  condamnes  a  payer  le  somme  demandee.  3.  Si  je  fait  assurer  une 
somme  confusement  et  sans  distinction  sur  corps  et  facultes,  et  que  le  navire  fasse 
naufrage,  je  ne  puis  retenir,  en  tout  ni  en  partie,  les  marchandises  sauves,  et  delaisser 
le  corps  naufrage.'     [Williams,  J.     The  view  which  you  take  goes  to  shew  that  the 

the  risk  of  the  underwriters,  he  ought  not  to  have  concealed,  that,  at  the  time  of  the 
insurance,  he  intended  so  to  pack  them  ;  and  that  the  plea  is  good  : 

"  3.  That  the  replication  is  not  sufficient,  the  insured  being  bound  to  disclose  all 
material  facts  in  his  knowledge,  without  inquiry." 


3C.  B.  (NS.)41.  WILKINSON   1'.  HYDE  053 

decision  in  I)nff\\  Mackenzir  was  wrong;  which  we  cannot  arlmit.  Willes,  J.  There 
are  many  rules  as  to  abandonment  in  the  French  law,  which  are  not  received  here.] 
In  Arnonld  on  Insurance,  2nd  edit.  vol.  i,  pp.  1 158-1 1  (50,  it  is  said :  "  Where  a  gross 
sum  is  insured  in  a  single  policy  upon  a  general  class  comprising  several  particular 
subjects,  without  specifying  on  which,  or  to  what  amount  on  each, — the  insui'ance  is 
one  and  entire,  and  the  abandonment,  consequently,  must  e.vtend  to  the  whole  class. 
Thus,  if  10001.  be  insured  'on  goods '  generally,  and  the  goods  in  fact  consist  partly 
of  sugars  and  partly  of  iiidigoes,  the  assured  cannot,  in  case  of  wreck,  or  other  con- 
structive total  loss,  abandon  his  sugars,  and  retain  his  indigoes,  or  vice  versa  (a)'.  If, 
however,  a  specific  and  distinct  sum  be  insured  on  each  kind  of  commodities, — as 
'  1 0001.  on  the  sugars,  and  lOOOl.  on  the  indigoes,' — in  such  case,  eithei-  of  these  two 
subjects  may  be  separately  abandoned.  It  has  V>een  said  by  a  high  authority  in  the 
law  of  marine  insurance,  that,  if  the  several  kinds  of  commodities  arc  each  separ- 
at-ely  valued  in  the  policy,  they  may  each  be  separately  abandoned,  e\'en  though  a 
specific  and  distinct  sum  may  not  lie  insured  upon  each  :  Marshall  on  Insurance,  ()12. 
Accord-[41]-ingly,  in  the  United  States,  where  one  gross  sum  was  insured  '  on  1 50 
bo.xes  of  sugars,  valued  at  60001.,  5  hampers  of  mace,  valued  at  50001.,  and  -t  tons  of 
logwood,  valued  at  2501.,'  it  was  held,  that,  under  such  a  polic\%  the  assured  might 
abandon  each  aiticle  separately  (a)'-.  This  rule  is  doubted  by  Mr.  Phillips,  who  con- 
tends that  the  insurance  in  such  case  is  one  and  entire,  though  the  valuation  is  distinct, 
and  that,  con.sequently,  the  abandoimient  ought  to  be  entire  also  (/>).  In  this  country, 
however,  there  seems  little  doulit  that  the  rule  as  laid  down  by  Mr.  Marshall  is  that 
to  be  acted  upon,  especially  in  cases  where  perishable  commodities  are  shipped  in 
separate  packages  ;  when,  as  we  have  seen,  the  insurance  is  in  practice  taken  to  be 
distinct  on  each  species,  even  without  a  special  clause  to  that  effect  (c).  Chancellor 
Kent,  after  noticing  the  doulit  I'aised  b^'  Mr.  Phillips,  thus  cautiously  lays  down  the 
rule, — Comm.  vol.  3,  p.  329,  edit.  1844, — 'Unless  the  different  sorts  of  cargo  be  so 
distinctly  sepai'ated  and  considei'ed  in  the  policy  as  to  make  it  analogous  to  distinct 
insurances  on  distinct  parcels,  there  cannot  be  a  separate  abandonment  of  part  of  the 
cargo  insured.' "  In  Humphreij.t  \.  The,  Unimi  Insurance  Voiapaitij,  3  Mason,  IT.  S.  429, 
440,  the  insurance  was  on  "  cargo,"  with  the  usual  memorandum  exempting  the  under- 
writer from  particular  average  on  "salt,  fish,  fruit,  grain,"  &c.  The  shipment  con- 
sisted of  a  certain  number  of  boxes  of  lemons  and  oi-anges  :  the  whole  of  the  latter 
were  lost,  lint  a  portion  of  the  former  were  saved  ;  and  it  was  held,  that  the  under- 
writers were  not  liable  as  for  a  total  loss  of  the  oi'anges.  Mr.  Justice  Stoiy  says : 
"The  [42]  fifth  and  last  point  is,  whether  the  plaintitl'  is  entitled  to  recover  for  a 
totftl  loss  of  the  oranges.  The  ai'gument  is,  that  the  memorandum  is  not  designed  to 
exclude  losses  where  there  is  a  total  destruction  of  any  specific  separated  portion,  Jis, 
a  box,  hogshead,  or  bale  of  the  memorandum  articles  ;  and,  ;'i  fortiori,  not  where  there 
is  a  total  destruction  of  the  whole  of  any  single  memorandum  article.  The  present 
insurance  is  upon  cargo  generally,  and  the  memorandum  in  express  terms  exempts  the 
underwriter  from  particular  averages  or  partial  losses  on  'salt,  fish,  fruit,  grain,'  X'e. 
&c.  The  memorandum  does  not  designate  oranges  particularly  by  name,  but  they 
are  comprehended  merely  because  they  fall  under  the  general  desci-iption  of  '  fruit' 
In  the  pi'esent  case,  there  were  1100  boxes  of  lemons,  and  299  boxes  of  oranges  on 
board.  Of  the  lemons,  800  boxes  were  saved  ;  and,  supposing  there  was,  upon  the 
facts  stated  by  the  auditors  («)■',  a  total  loss  of  the  oranges,  still  there  is  no  pretence  to 
say  that  the  whole  of  the  memorandtnii  article  'fruit'  was  lost.    The  argument,  there- 

(a)i  Emerigon,  ch.  xvii.,  §  8,  vol.  2,  p.  249,  edit.  1827.  So  decided  in  the  United 
States,  in  case  of  a  general  insurance  on  a  cargo  consisting  of  beef,  butter,  soap,  candles, 
apples,  and  potatoes,  (hurlain  v.  C'ohniMnn  Insitrana:  Coin/imti/,  7  Johns.  527  ;  cited 
Phillips  (in  Insurance,  vol.  2,  p.  359,  3rd  edit. 

{(1)-  JJieikricks  v.  T/ie  Commercial  Insurance  Comjiuni/  of  New  Yorl\  10  Johns.  234. 

{li)  Phil.  Ins.  vol.  2,  p.  370.  Ho  adheres  to  his  opinion  in  the  3rd  edit.  pp. 
3()0,  3C1. 

(c)  See  Stevens  on  Average,  237,  5th  edit.  Hut  see  //'////  v.  .lanson,  (i  lillis  iV; 
B.  422. 

(a)'  To  whom  it  had  been  leferred  to  rc])iMt  and  slate  the  loss, — a  proceefJirig 
equivalent  to  a  reference  to  an  arbiti-ator  to  sbite  a  case  foi'  the  ii|)iin'ou  nf  the  court 
upon  questions  of  law. 
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fore,  if  it  is  to  stand  at  all,  must  stand  upon  the  ground  that  the  loss  of  the  whole  of 
any  one  article  falling  under  the  description  of  '  fruit '  in  the  memorandum,  is  a  loss 
for  which  the  underwriters  are  liable.  It  is  not  distinguishable  in  principle  from  the 
case  of  the  loss  of  a  whole  hog.shead  of  sugar,  in  policies  where  sugar  is  war- 
ranted free  from  particular  aver;xge  (/>).  The  case  of  Dijwn  v.  Rowcrnft,  3  B.  &  P. 
474,  seems  to  me  to  be  perfectly  correct  in  principle,  but  it  turned  altogether 
[43]  upon  diftei'ent  principles.  The  insurance  was  on  fruit ;  and,  in  the  course  of  the 
voyage,  the  fruit  was  so  much  damaged  by  the  perils  of  the  seas  that  it  was  rotten, 
and  was  necessarily  thrown  overboard  at  an  intermediate  port,  into  which  the  ship 
was  driven.  The  loss  was  completely  total  by  the  destruction  of  the  fruit  before  it 
arrived  at  the  port  of  destination.  That  case  applies  to  the  present  no  further  than 
it  has  a  tendency  to  prove  that  there  was  in  contemplation  of  law  a  total  loss  of  the 
oranges  by  the  events  of  the  voyage.  That  point  has  not  been  much  contested  at  the 
argument,  and  may  be  passed  over  without  further  observation."  And,  observing 
upon  Darii  v.  Milfonl,  15  East,  5-59,  this  distinguished  jurist  says:  "The  insurance  in 
Davy  v.  MiJford  was  not  on  each  parcel  of  Hax  separately,  but  on  the  aggregate  as  a 
totality.  The  memorandum  warrants  the  underwi-iter  free  of  particular  average  on 
the  thing  insured.  It  binds  him  only  to  a  total  loss  of  the  thing  insured.  It  seems 
to  me  that  the  error  of  the  leasoning  is,  in  considering  the  insurance  as  a  separate 
insurance  on  each  distinct  parcel,  and  not  as  an  insurance  on  the  aggregate.  This  is 
a  departure  from  the  policy."  If  that  be  good  law,  how  can  the  several  packages  here 
insui-ed  under  the  general  description  of  "goods  "  valued  at  a  given  sum,  be  taken 
divisim?  In  Brooke  v.  The  Loumana  Stale  Inmrancc  Company,  4  Martin,  N.  S.  640,  681, 
5  Martin,  N.  S.  5.30  (cited,  2  Phillips  on  Insurance,  3rd  edit.  642),  mules  were  insured 
from  St.  lago,  in  Mexico,  to  the  island  of  Cuba,  "against  stranding  and  total  loss:" 
the  assuied  claimed  for  a  loss  of  part  of  the  mules  by  perils  of  the  sea,  the  remainder 
having  ai'i-ived  ;  and  the  court  were,  upon  the  first  argument  of  the  case,  in  favour  of 
the  claim,  but,  on  a  rehearing  before  the  same  and  another  judge,  the  decision  was  the 
other  way.  Matthews,  J.,  on  the  last  occasion,  says, — 5  Martin,  546, — "The  clear, 
evi-[44]-dent,  and  ordinary  meaning  of  the  written  clause  in  the  policy,  on  which  the 
present  suit  is  founded  according  to  just  grammatical  and  legal  construction,  limits 
the  liability  of  the  defendants  to  indemnify  for  such  loss  only  as  amounts  to  an  entire 
physical  destruction  of  the  whole  cargo,  or  perhaps  a  total  loss  as  to  the  value." 
[Willes,  J.  This  is  all  perfectly  reconcileable  with  the  judgment  of  the  Exchequer 
Chamber  in  Ralli  v.  Janaon.'l  Assuming  that  the  court  are  against  me  as  to  the  con- 
struction of  the  policy,  if,  at  the  time  of  making  the  policy,  the  assured  had  in  his 
own  mind  determined  what  the  subject-matter  of  the  insurance  should  consist  of,  it  was 
his  fluty  to  communicate  it  to  the  underwriters  :  Middlewood  v.  Blakes,  7  T.  K.  1 62. 
And,  if  the  plea  be  good,  the  replication  clearly  affords  no  answer  to  it. 

Bovill,  in  reply,  was  stopped  by  the  court. 

Williams,  J.  Notwithstanding  the  learned  argument  of  Mr.  Blackburn,  I  am  of 
opinion  that  it  is  impo.ssible  to  distinguish  this  case  from  Duffy.  Mackenzie,  ante,  p.  16. 
If  the  defendants  are  dis.satistied  with  the  law  as  laid  down  in  that  case,  they  must 
have  recourse  to  the  Exchequer  Chamber,  where  it  will  be  set  right,  if  wrongly 
expounded  by  is.  Applying  the  doctrine  of  that  case  here,  as  soon  as  it  is  ascer- 
tained that  the  goods  are  of  different  species,  it  is  as  if  the  different  species  had  been 
enumerated.  The  words  "against  total  loss  only"  cannot  mean  "  total  loss  of  the 
whole  subject  of  insurance,"  taken  collectively,  as  Mr.  Blackburn  contends.  The 
object  is  simply  to  get  rid  of  the  common  average  memorandum, — to  exempt  the 
underwriters  from  responsibility  except  in  respect  of  a  total  loss  of  the  subject-matters 
of  insurance  each  taken  separately.  I  see  no  more  reason  why  the  different  sorts  of 
"  goods  "  [45]  should  be  enumerated,  than  that  "  master's  effects  "  should  be  separately 
described.  The  uTiderwriter  who  "  insures  "  goods  "  has  no  right  to  expect  that  they 
shall  be  all  of  one  species.  I  cannot  entertain  a  shade  of  doubt  that  the  plaintiff  is 
entitled  to  recover. 

Willes,  J.  I  am  of  the  .same  opinion.  I  am  unable  to  distinguish  this  case  from 
Duff\.  M<Kkenzie.  The  material  words  of  the  policy  are, — "  2401.,  on  goods  so  valued, 
against  total  loss  only."     The  only  effect  of  these  latter  words  is,  to  strike  out  the  usual 

(i)  See  Lewis  v.  Rucker,  2  Burr.  1167  :  and  see  Hedburg  v.  Pearson,  7  Taunt.  154, 
2  Marsh.  432 ;  and  the  judgment  in  RalU  v.  Jansmi,  6  Ellis  &  B.  432,  433. 
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meTnoi'aiidum  :  the  goods  are  warrantcl  ;igaiiist  general  average.  It  i.s  now  estal)- 
lisliud  liy  Ji'alli  v.  Jaiu^oii,  that,  if  the  goods  are  all  of  one  species,  the  warranty  against 
particular  average  extends  to  the  whole  subjoct  of  iiisvnancc,  though  it  maj'  be  con- 
tained in  different  packages.  But  the  court  carefully  alistained  from  saying  what 
would  have  been  the  case  if  the  goofis  had  been  of  difiei'ent  kinds.  It  was  propel'  to 
exclude  that,  liecanse  it  appeared  fi-oni  the  cases  cited  from  the  American  courts  that 
the  assured  was  held  to  have  no  claim  on  account  either  of  a  partial  destruction  of  the 
value  of  the  article,  or  a  destruction  of  a  part  of  the  article,  whether'  it  be  shipped  in 
bulk  or  in  separate  packages,  iniless  the  policy  indicate  that  a  loss  is  to  be  adjusted 
on  each  package  ;.  in  other  words,  unless  each  package  is  separately  \'alued  and 
insured, — see  Humphreys  v.  7'Ae  Unimi  Insurance  Company,  3  Mason,  429, — though  it 
is  now  held  the  other  way  in  America :  see  Brooke  v.  The  Lmmkina  Insurance  Company, 

4  Martin,  N.  S.  640,  681,  and  5  Martin,  N.  S.  530.  In  Humphreys  v.  The  Union  Insur- 
ance Company,  the  goods  were  all  of  one  species,  viz.  fruit :  part  of  the  cargo,  con- 
sisting of  oranges,  was  totally  lost ;  the  residue,  consisting  of  lemons,  was  saved  :  and 
it  was  held  that  the  warranty  against  particular  average  on  "  fruit "  exonerated  the 
un-[46]-dcrwriters.  In  Brooke  v.  The  Louisiana  Insurance  Company,  the  subject-matter 
of  insurance  was  a  number  of  mules,  and  the  insurance  was  against  total  loss  only ; 
and  it  was  ultimately  held  that  nothing  short  of  a  physical  total  loss  of  the  whole 
numlicr  insured  would  render  the  assui'ers  responsible.  That  is  in  accordance  with 
the  judgment  of  the  Exchequer  Chamber  in  HaUi  v.  Janson,  and  goes  to  the  same 
extent,  no  further.  With  regard  to  the  passage  cited  from  Enierigon,  it  is  impossible 
to  apply  the  reasoning  of  the  French  law  as  to  aliandonment  to  a  totally  different 
branch  of  the  law  of  insurance  in  England.  In  iJvJfv.  Mackenzie,  the  insurance  was 
upon  "master's  effects,"  free  from  all  average  ;  and  some  of  the  articles  comprised  in 
that  general  term  having  been  sa\'ed,  the  assur-cfl  was  held  entitled  to  recover  the 
value  of  others  which  wer'e  totjilly  lost, — orr  the  grourrd  that  a  pei'son  insur-ing 
"  miuster's  effects  "  must  be  assumed  to  krrow  that  the  things  so  described  must  consist 
of  articles  of  vai'ious  kinds  and  descriptions.  Mr-.  Blackburn  has  ver'y  ingeniously 
attempted  to  ar-gue  that  ther-e  is  a  distinctiorr  lietween  an  insurairce  on  "master's 
effects,"  and  on  "goods"  gerrerally.  But  I  thirrk  it  is  too  subtle  a  distinction  to  bo 
adopted  into  our  mercantile  law.  The  meaning  of  the  wor-ds  here  used  is, — "  I  agree 
to  itrsiwe  (to  the  extent  stipulated)  arry  cargo  you  may  choose  to  put  on  board." 
Both  parties  must  be  assumed  to  know  that  "car-go"  may  consist  of  goods  of  differ'cnt 
.species.  It  seems  to  me  that  that  brings  the  present  case  technically  as  well  as  sub- 
stantially within  the  decisiorr  in  Duff  v.  Mackenzie,  to  which  I  am  disposed  to  adher'e. 
If  that  decision  is  thought  erroneous,  the  parties  must  go  elsewher-e  to  set  it  right. 

BvLKS,  J.  I  am  of  the  same  opirriorr.  Since  the  case  of  Dary  v.  Milford,  15  East, 
559,  it  seems,  that  the  [47]  expression  "total  lo.ss"  is  an  ambiguous  orre  ;  it  may 
mean  a  total  loss  of  the  whole  subject-matter'  of  insur-airce,  or'  a  total  loss  of  part. 
Ml'.  Blackbur'n  here  insists  that  the  total  loss  irr  this  policy  means  such  a  loss  as  shall 
involve  the  physical  destruction  of  the  eutuv.  srrbj(!ct  of  irrsur.ince.  Consistently  with 
IJuff'v.  Mackenzie,  I  think  it  is  irnpossil)lc  to  hold  other'wise  tharr  that  the  dechu'atiori 
in  this  case  is  good,  and  the  pica  rni  ansu'cr  to  it. 

Judgnrent  for  the  ])lairitiir. 

Soi'lll.V  COMM,  Demarrdairt  :  .lolIN    I'.MUMIT,  Terrarrt.     .luly  4th,  1857. 

[S.  C.  26  L  J.  C.  P.  279  ;  3  Jur.  N.  S.  11 50  ;  5  W.  K.  882.     Discussed,  and 
commerrted  orr,  llill  v.  Campbell,  1875,  L.  K.  10  C.  P.  233.] 

Inspectiorr,  under  the  14  &  15  Vict.  c.  99,  s.  6,  can  only  be  had  irr  a  case  whei-e  a 
discovery  could  have  been  obtained  liy  liliirg  a  bill  in  ('i|uity. — A  demarrdarrt  irr 
dower  is  rrot  eirtitled  to  inspection  of  the  deed  rnrder'  which  the  pr'operty  out  of 
which  she  claims  to  be  errdowcd  was  conveyed  away  by  her  husbarrd,  as  agairrst  a 
lioira  fide  prrrchaser  for  valrre,  without  notice  of  the  marriage, —the  balance  of 
authorities  beirrg  assunred  to  be  irr  favorrr  of  the  position  that  a  bill  for  discovery 
could  not  be  sustairrod  irr  such  a  case. 

This  was  arr  action  br-onght  to  r-ccover  dower  to  w\\'\^^^\  the  dcmairdanl  clairrrcd  to 
be  errtitled  orrt  of  eer-tairr  woodland  called  the  Ouvo  Wood  arrd  Tatnals,  iir  the  parishes 
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of  BiK-klaiid  and  Aston  Clinton,  in  the  county  of  Buckingham,  as  the  widow  of  the 
late  James  tTomm,  deceased,  her  late  husband, — her  claim  arising  under  the  purchase 
deed  and  conveyance  to  her  said  late  husband. 

Lush,  in  Trinity  Term  last,  obtained  a  rule  on  behalf  of  the  demandant,  calling 
upon  the  tenant  to  shew  cause  why  the  demandant  or  her  attorney  should  not  be  at 
liberty  to  inspect  and  take  extracts  fi-om  a  certain  deed  of  conveyance  by  wa\'  of 
mortgage  from  one  James  Gomm,  of  the  lands  in  respect  of  which  the  dower  was 
claimed  in  this  action,  being  the  deed  of  conveyance  first  mentioned  in  the  affidavit 
of  the  tenant,  hereinafter  mentioned.  The  affidavits  upon  which  the  nde  [48]  was 
founded,  were  those  of  the  demandant  and  of  the  tenant,  which  had  alreadj'  been 
used  at  Chambers  upon  a  similar  application.  The  affida\it  of  the  foi-mer  stated  that 
she  had  been  informed  and  believed  that  the  tenant  had  become  the  purchaser  of  the 
said  two  woods,  or  one  of  them,  and  on  such  purchase  the  deed  of  conveyance  to  her 
said  late  husband  was  delivered  to,  and  was  then  in  the  possession  of,  the  tenant ;  and 
that  she  was  advised  that  it  was  material  and  necessary  that  her  attorney  should 
have  an  inspection  of,  and,  if  necessary,  take  extracts  from,  such  conveyance,  as  also 
of  the  subsequent  deeds  of  conveyance  relating  to  the  said  two  pieces  of  woodland ; 
and  that  she  cotild  not  safely  proceed  to  trial  without  such  inspection. 

The  other  affidavit  stated,  that  the  hei'editanients  and  premises  mentioned  or 
referred  to  in  the  pleadings  in  this  cause,  were,  as  the  deponent  believed,  about  thirty- 
five  years  ago  conveyed  to  or  in  trust  for  one  James  Gomm  ;  that  the  same  heredita- 
ments and  premises  were  a  few  days  subsequently  to  such  purchase  conveyed  by  the 
said  James  Gomm  and  anothei'  to  certain  persons,  to  secure  the  re-payment  of  a  certain 
sum  of  money  then  advanced  and  lent  by  them  to  the  said  James  Gomm,  to  enable 
him  to  pay  the  puichase-money  for  the  same  hereditaments  and  premises,  and,  in 
default  of  re-payment  of  the  same  by  the  .said  James  Gomm  to  the  said  trustees  of  the 
principal  money  and  interest,  upon  trust  for  sale  of  the  same  hereditaments  by  the 
said  mortgagees  ;  that  the  flepnnent  was  informed  and  believed  that  default  was 
made  in  re-payment  of  the  money  so  advanced,  and  that  the  said  trustees,  with  the 
concurrence  of  the  said  James  Gomm,  shortly  after  such  mortgage,  sold  and  conveyed 
the  .same  to  a  bonii  fide  purchaser  for  the  valuable  consideration  in  such  deed  men- 
tioned, the  said  James  Gomm  being  a  party  to  and  executing  the  conveyance,  and 
entering  into  the  usual  [49]  covenant  against  incumbrances  ;  that  the  trustees  under 
the  will  of  such  last  purchaser  again  sold  the  same  hereditaments  and  premises  for  a 
valuable  consideration,  and  such  hereditaments  and  premises  were,  with  the  exception 
next  thereinafter  mentioned,  then  absolutely  vested  in  and  belonged  to  the  deponent, 
for  and  by  reason  of  a  valuable  consideration,  and  had  been  so  vested  for  some  years 
without  claim  or  interruption,  save  a.s  above  mentioned  ;  that  one  half  of  the  field 
called  Tatternolds  in  the  affidavit  of  the  demandant  was  not  the  deponent's  property, 
nor  had  he  any  interest  whatsoever  in  such  half,  the  fee-simple  thereof  and  therein 
being  vested  in  another  party,  who  held  the  same  under  a  similar  title  to  that  under 
which  the  deponent  held  the  other  half  :  that  the  deponent  never  had  any  notice  or 
knowledge  that  the  .said  James  Gomm  was  ever  married,  or  had  left  any  widow,  or 
that  the  same  hereditaments  and  premises  were  subject  to  dower,  or  to  any  claim  for 
dower,  until  application  was  made  to  him  by  the  demandant's  attoi'ney  within  the 
last  twelve  months  ;  and  that,  in  case  an  order  should  be  made  in  this  case  in  the 
terms  asked  for,  he  would  be  exposing  the  title  of  a  person  not  part\'  to  the  suit,  and 
might  thus  prejudice  his  interest,  without  his  knowledge. 

Wigram  on  Discovery,  81,  82,  Ovey  v.  Leighton,  2  Sim.  &  Stu.  234,  The  Earl  of 
PortarUngton  v.  Soulby,  7  Sim.  28,  and  WiUiams  v.  Lamhe,  3  Bro.  C.  C.  264,  were 
referred  to. 

J.  B.  Maule  shewed  cause.  The  short  answer  to  this  rule  is,  that  it  is  calling 
upon  the  tenant  to  expose  the  title  of  a  third  party.  Besides,  as  to  a  portion  of  the 
property,  the  tenant  is  a  liona  fide  purchaser  for  value,  without  notice.  All  the  cases 
are  collected  in  Sugden's  Vendor  and  Purchaser,  13th  edit.  644,  where  it  is  said: 
"  The  title  of  a  purchaser  for  valuable  consideration  [50]  without  notice,  is  a  shield 
to  defend  the  possession  of  the  purchaser, — Patterson  v.  Slaughter,  Ambl.  292, — not 
a  sword  to  attack  the  possession  of  others, — Strode  v.  Blacklmrne,  3  Ves.  22.5.  It  is 
clear  that  it  will  protect  his  possession  from  an  equitable  title,  although  even  that  has 
been  sometimes  questioned, — Medlkott  v.  O'Donel,  1  Ball  &  B.  171  :  and  it  now  seems 
to  be  settled  that  it  will  avail  against  a  legal  title.     In  Burlace  v.  Cooke,  2  Freem.  24, 
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Lorfl  Nottiiighiiin  held  the  plea  to  l)e  good  against  a  legal  estate  ;  but,  in  the  subse- 
quent case  of  Rogcrx  v.  Seah,  2  Frecni.  84,  ho  is  reported  to  have  been  of  a  difl'erent 
opinion,  and  to  have  decreed  accordinglj'.  But  both  these  cases  appear  to  be  \'ery  ill 
repoi'ted.  In  Parker  v.  Blythmort',  i  ¥a[.  Ca.  Abr.  79,  Prec.  in  Ch.  58,  the  Master  of 
the  KoUs  thought  the  plea  good  against  a  legal  estate.  But,  in  jrillutms  v.  Ijimhe, 
3  Bro.  C.  C  264,  upon  a  bill  filed  by  a  dowress  against  a  bona  fide  purchaser,  without 
notice  of  the  marriage,  Lord  Thurlow  overruled  the  plea.  He  said  that  the  only 
question  was,  whether  a  plea  of  purchase  without  notice  would  lie  against  a  bill  to  set 
out  dower  ;  that  he  thought,  where  the  party  is  pursuing  a  legal  title,  as  dower  is, 
the  plea  did  not  apply,  it  lieing  only  a  bar  to  an  equitable,  not  a  legal  claim.  In 
a  later  case, — Jurard  v.  Saiuiilfrs,  2  Ves.  jun.  454, — Lord  Ros.slyn  consideied  it 
impossible  that  Itogers  v.  Seah;  could  be  the  decision  of  Lord  Xottingham,  and  decreed 
that  the  plea  could  stand  against  a  legal  as  well  as  an  equitalile  title."  The  judgment 
of  Lord  Rosslyn  in  that  case  fully  sustains  the  principle  now  contended  for(((). 

Lush,  in  support  of  his  rule.  That  which  the  de-[51]-niandant  seeks  to  have  an 
inspection  of,  is,  the  deed  by  which  her  husband  first  conveyed  away  the  property  out 
of  which  she  claims  dower.  Jf"ilHaw.<i  v.  Larnhe,  3  B.  C.  C.  264,  was  the  case  of  a  bill 
for  dower,  stating  that  the  plaintiff  was  lawfully  married  to  William  Williams,  and 
continued  his  wife  to  the  time  of  his  death  ;  that  William  Williams,  being  seised  of 
lands,  &Q,.,  during  the  coverture,  in  February,  178:^,  sold  the  same  to  the  defendant, 
who  entered  into  possession  of  the  same  ;  and  that  Williams  died  in  May,  1786,  leaN-ing 
the  plaitititi'  his  widow  :  the  bill  therefore  prayed  a  discovery  of  the  lands,  and  that 
the  defendant  nn'ght  assign  to  her  one  third  pai't  as  her  dower.  The  defendant 
pleaded  to  the  discovery  and  relief,  that  he  was  a  purchaser  of  the  estate  (subject  to  a 
mortgage),  for  valualilc  consideration,  without  notice  of  the  vendor  being  married  :  and 
the  plea  was  overruled, — the  Lord  Chancolloi'  saying  "that  he  thought,  where  the 
party  is  pursuing  a  legal  title,  as  dower  is,  that  plea  does  not  apply,  it  being  only  a 
bar  to  an  equitable,  not  to  a  legal  claim."  The  note  to  that  case  by  Mr.  Belt  points 
out  the  distinction,  which  it  is  submitted  is  a  sound  one,  between  it  and  Jerranl  v. 
Saunders : — "  Notwithstanding  what  is  said  to  the  contrary,  in  Bnfst'll  v.  Nomvorthii, 
Finch.  102,  approved,  as  it  seems  to  be,  by  Lord  Loughborough,  C,  2  Ves.  jun.  457, 
458,  aufl  notwithstanding  what  is  said  by  Mr.  Sugden  at  the  conclusion  of  his  work 
on  Vendors  and  Purchasers,  pp.  067,  668  (5th  edit.),  .so  much  i-cspect  is  due  to  Lord 
Thurlow's  judgment  in  marking  the  distinction  within  stated,  that  the  editor  questions 
whether  th(!  point  has  been  sutticiently  considered.  The  editor,  in  particular,  nnich 
questions  whether  Lord  Loughborough  was  aware  of  the  present  determination,  when 
he  threw  out  the  general  propositions  above  adverted  to  in  this  note  (2  Ves.  jun.  458). 
Mr.  Hcames,  who  is  eminently  versed  in  the  cloctrine  of  pleas,  both  at  law  [52]  and  in 
equity,  distinctly  treats  Lord  Thmlow's decision  here  as  unimpeachable,  notwithstanding 
he  had  a  few  pages  befoi'e  quoted  the  dicta  to  the  contrary  in  Bassdt  v.  Xosavrthy 
(vide  Klem.  PI.  245,  234)  ;  and  it  is  very  .satisfactory  to  the  editor  to  find  his  own 
sentiments  corroborated  by  the  observations  of  Mr.  Roper,  contained  in  his  modern 
treatise  on  the  law  of  Baron  and  Feme,  vol.  i.,  446,  447  (2nd  edit.  ])  451).  That 
gentleman,  speaking  of  the  princi])ai  case,  say.s, — 'This  decision,  though  i|uarrelled 
with,  is,  as  it  would  seem,  sound  and  proper;  foi',  when  it  is  admitted  that  tlowei'  is 
a  mere  legal  right,  and  that  a  court  of  c<|uity,  in  assuming  a  concurrent  jurisdiction 
with  couT'ts  of  law,  professedly  acts  upon  the  legal  right,  that  court,  in  analogy  to  law, 
where  such  a  pica  would  not  be  looked  at,  decides  that  in  this  instance  the  same  ei|uit- 
able  ])lea  is  also  inadmissible.  This  analogy,  it  is  ob\-ious,  does  not  hold  where  the 
widow  applies  for  equital)le  relief,  as  the  removal  of  terms,  &c.  In  such  cases,  the 
equitable  plea  of  being  a  purchaser  for  value  without  notice,  ciiiniot,  as  it  would  seem, 
be  resisted.  In  the  first  case,  the  widow,  proceeding  upon  the  concuri'ent  jurisdic- 
tion of  the  court,  merely  enforces  a  right  which  the  defon<lant  e;innot  at  law  resist  by 
such  a  mode  of  defence  :  in  the  second  case,  she  ayiplies  to  the  equity  of  the  court 
to  take  away  from  him  a  defence  which  at  law  would  j)rotect  him  against  her  demand.' 
The  editor  has  also  to  observe  that  Lord  Kcdcsdale,  in  the  last  edition  (.'ird)  of  his 
trcatisi!  (p.  .■(8),  docs  not  (piestion  the  decision  in  I  Ik;  principal  case  ;  with  reg.anl  to 
which  the  |)rofession  should  al.so  be  referred   to  I    IJall  .V  B.   171,"  MnUiwIt  v.  O'lhiicl. 

(a)  And  see  Sponce'.s  Kquitable  Jurisdiction  of  the  Court  of  Chancery,  vol.  2,  p.  733, 

and  note  (c). 
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Here,  the  plaintiff  is  asserting  a  strictly  legal  right.  In  Curtis  v.  Cmiia,  2  Bro.  C.  C. 
620,  which  was  the  case  of  a  bill  filed  b}^  a  widow,  against  the  heir  of  her  husband, 
for  dower,  the  Master  [53]  of  the  Rolls  says  :  "  Generally,  there  are  no  damages  in 
real  actions,  but  so  favorable  was  the  law  to  this  particular  action,  that  it  pi-ovided 
a  special  relief  for  the  widow,  by  giving  her  damages."  And  at  the  conclusion  of  his 
judgment,  he  adds:  "I  agree  most  fully  in  thinking  that  the  widow  labours  under 
so  many  disadvantages  at  law,  from  the  embarrassments  of  trust-terms,  &c.,  that  she 
is  fully  entitled  to  every  assistance  that  this  court  can  give  her,  not  only  in  paving 
the  way  for  her  to  establish  her  right  at  law,  but  also  by  giving  complete  relief  when 
the  right  is  ascertained."  That  was  followed  by  JrHliariis  v.  Lamhe,  which  has  never 
been  overruled.  Jerrard  v.  Sanridcis,  2  Yes.  jun.  454:,  was  not  a  case  of  dower.  Every 
jjurchaser  must  know  that  the  estate  is  liaT)le  to  that  .sort  of  incumbrance  :  he  is  bound 
to  inquiie  into  the  fact  of  marriage,  and  therefore  cannot  be  said  to  be  a  purchaser 
without  notice.  Sir  James  Wigram,  in  his  treatise  on  Discovery,  2nd  edit.  p.  81, 
enumerating  the  exceptions  to  the  cases  in  ^v-hich  a  plaintift'  in  equity  was  entitled  to 
exact  from  the  defendant  a  discoveiy  as  to  matters  material  to  his  case,  says, — "So, 
formerly,  if  the  defendant  were  a  purchaser  without  notice  of  the  plaintiff's  claim." 
"  But,"  he  adds,  "  later  decisions  seem  to  consider  a  purchaser  for  value  without 
notice,  as  not  entitled  to  any  greater  privilege  than  a  party  having  any  other  ground 
of  defence  "  (a)'.  That  learned  author  does  not  put  it  on  the  ground  of  the  peculiar 
nature  of  the  action  of  dower.  In  MedJicotf  v.  O'Dond,  1  Ball  &  B  171,  adverting 
to  an  argument  which  had  been  urged  at  the  bar,  that  the  plea  of  purchase  without 
notice  did  not  apply  to  the  case  of  an  equitable  estate,  Loi'd  Chancellor  Manners  says, 
— "  I  have  always  thought  that  he  who  had  the  [54]  best  right  to  call  for  the  legal  estate, 
is  entitled  to  this  defence  :  "  and  he  refers  io  WilJiaint:  v.  Luiithe.  [Williams,  J.  AVas 
Mcdlkott  \.  O'Dotiel  cited  in  Jom  v.  De  Mohyns,  2  Jones  &  Lat.  374  ?]  It  was  not  («)'■'. 
The  .same  distinction  is  taken  in  Collins  v.  Archer,  1  Russ.  k  M.  2i?4,  where  Sir  John 
Leach,  M.  R.,  says  :  "  The  defendant  states  by  his  answer  that  he  is  a  purchaser  for  valu- 
able consideration,  without  notice  of  the  plaintiff's  prior  charge.  Following  the  case 
of  JJ'iUiams  v.  Lamhe,  and  the  general  principle  of  a  court  of  equity,  I  am  of  opinion 
that  that  defence  is  of  no  avail  against  the  legal  title."  In  Story's  Equity  Juris- 
prudence, Gth  edit.  §§  630,  631,  the  learned  author,  speaking  of  JFilUams  v.  Lamhe, 
says  :  "This  decision  has  been  often  found  fault  with,  and,  in  some  cases,  the  doctrine 
of  it  denied.  It  has,  however,  been  vindicated  with  great  apparent  force,  upon  the 
following  reasoning.  It  is  admitted,  that  dower  is  a  mere  legal  right ;  ancl  that  a 
court  of  equitj',  in  assuming  a  concurrent  jurisdiction  with  courts  of  law  upon  the 
subject,  professedly  acts  upon  the  legal  right  ;  for,  dower  does  not  attach  upon 
[55]  an  equitable  estate.  In  so  acting,  the  court  should  proceed  in  analogy  to  the  law, 
where  such  a  plea,  of  a  purchase  for  a  valuable  consideration  without  notice,  would 
not  be  looked  at;  and  therefore  as  an  equitable  plea  it  should  al.so  be  inadmissible. 
But  this  analogy  will  not  hold  where  the  widow  applies  for  equitable  i-elief,  as,  for 
the  removal  of  terms  out  of  her  way,  or  for  a  discovery.  In  the  latter  cases,  the 
equitable  plea  of  a  purcha.se  for  a  valuable  consideration  without  notice,  cannot  be 
resisted.  In  the  former  case,  the  widow,  proceeding  upon  the  concurrent  jurisdiction 
of  the  court,  merely  enforces  a  right,  which  the  defendant  caimot  at  law  resist  by  such 
a  mode  of  defence.  In  the  latter  case,  she  applies  to  the  equity  of  the  couit,  to  take 
away  from  him  a  defence  which  at  law  would  protect  him   against  her  demand." 

(ay  Referring  to  Ovey  v.  Leighton,  2  Sim.  &  Stu.  234,  The  Earl  of  PorfarHngton  v. 
Sonlhij,  7  Sim.  28,  and  Sugden's  Vendors  and  Purchasers,  304. 

(a)2  In  Joi/ce  v.  De  MfAeijm,  it  was  held  by  Sir  E.  Sugden,  C  ,  that  a  purchase  for  a 
valuable  consideration,  without  notice,  is  a  defence  as  well  against  a  legal  as  an  equit;ible 
title.  That  case  is  observed  upon  by  Lord  Cottenham,  C,  in  Frazer  v.  Jofif.s,  17  Law  J., 
Chan.  3.53,  thus  : — "  But  then  comes  the  question  which  I  should  not  have  had  much 
difficulty  about  if  it  had  not  been  for  the  case  of  Jm/ce  v.  De  Molei/ns,  which  raises  a  pro- 
position that  I  belie^'e  is  raised  for  the  first  time ;  because  the  case  of  Wallwyn  v.  Lee, 
9  Ves.  24,  which  is  supposed  to  have  been  an  authority  for  it,  is  veiy  distinguishable  : 
but  it  raises,  undoubtedly,  a  question,  and  one  that  is  perhaps  extremely  difficult  to 
deal  with  against  the  authority  on  which  that  case  was  pronounced  ;  at  least,  it  is  one 
that  requires  careful  consideration  before  I  should  feel  justified  in  overruling  a  decision 
so  much  considered  as  the  case  of  Joyce  v.  De  Moleyns  appears  to  have  been  " 
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"Other  leaniefl  minds  have,  however,  ui'rived  ill  a  ditterent  conclusion,  and  have 
insisted,  that,  upon  principle,  the  plea  of  a  purchase  for  a  valuable  consideration, 
without  notice,  is  a  good  plea  in  all  cases,  against  a  legal  as  well  as  against  an  equit- 
able claim  ;  and  that  dower  constitutes  no  just  exception  from  the  doctrine.  They 
put  themselves  upon  the  general  principle  of  conscience  and  equity,  upon  which  such 
a  plea  must  alwaj's  stand  ;  that  such  a  purchaser  has  an  equal  light  to  protection  and 
suppoi't  as  any  othei-  claimant ;  and  that  he  has  a  right  to  say,  that,  having  bona  fide 
and  honestly  paid  his  money,  no  person  has  a  right  to  i-equii'e  him  to  discover  any 
facts  which  shall  shew  any  infirmity  in  his  title.  The  general  correctness  of  the  argu- 
ment cannot  be  doubted  ;  and  the  only  recognized  e.xception  seems  to  be  that  of 
dower,  if  that  can  l)e  deemed  a  fixed  exception."  And  in  a  note  to  this  passage,  it  is 
said  :  "  The  authorities  are  both  ways.  The  case  of  lllUiariu  v.  Lmnhe,  3  Bro.  C.  C. 
264,  Collim  v.  Archer,  1  Kuss.  &  M.  284,  and  liogers  v.  Sealr,  2  Freeiu.  84,  are  in 
favour  of  the  doctrine  that  [56]  the  plea  is  not  good  against  a  legal  title.  Against  it 
is  the  decision  in  Burlace  y.  Coolr,  2  Freem.  24,  Parker  v.  BJijfkmore,  2  Eq.  Abr.  79, 
Prec.  in  Ch.  58,  Jerrard  v.  Saumler.%  2  Yes.  jun.  4-54,  and  Payne  v.  Compton,  2  Y.  &  C. 
(Exch.)  4.57,  461,  Blain  v.  Harrixon,  11  Illinois  li.  384.  Mr.  Sugden,  in  a  very  late 
edition  (1826)  of  his  work  on  Yendors  and  Purchasers,  ch.  18,  pp.  762,  763,  maintains 
that  the  authorities  in  favour  of  the  sutticiency  of  the  plea  against  a  legal  title  pre- 
ponderate ;  and  that,  therefore,  we  may  \enture  to  assert  that  it  will  protect  the 
purchaser  against  a  legal  as  well  as  against  an  equitable  claim.  On  the  other  hand, 
Mr.  Beames,  Mr.  Belt,  and  Mr.  Koper  maintain  the  opposite  doctrine  :  Beames,  PI.  Eq. 
234,  245  ;  3  Bro.  C.  C.  264,  n.  ;  1  Koper  on  Husband  and  Wife,  446,  447  (2nd  edit. 
451).  See  also  Medlkvtt  v.  O'DoncI,  1  Ball  .t  B.  171  ;  Mitfoi'd,  PI.  Eq.  274,  by  Jeremy, 
and  note  ('/) ;  2  Fonbl.  Eq.  B.  2,  ch.  6,  §  2,  note  (/-)  ;  1  Fonbl.  Eq.  B.  1,  ch.  4,  §  25, 
and  note.  In  a  case  of  such  conflict  of  leai'ned  opinions,  a  commentator's  duty  is  best 
performed  by  leaving  the  authorities  for  the  reader's  own  judgment.  See  Park  on 
Dower,  ch.  15,  pp.  327,  328,  and  the  reporter's  note  to  1  Russ.  &  M.  289."  Although 
there  is  this  conflict  of  authorities,  it  is  submitted  that  the  demandant  is,  upon  general 
principles,  entitled  to  a  discovery  as  to  the  contents  of  the  deed  in  question,  in  order 
to  prove  her  case.  [Cresswell,  J.  The  deed  of  which  you  seek  to  have  an  inspection 
is  not  part  of  your  title.  It  is  true  you  want  it  for  the  purpose  of  proving  your  ease  : 
but  it  is  a  deed  in  which  you  have  no  interest.  Have  you  any  authority  for  giving 
discovery  of  a  deed  under  which  the  tenant  holds?  The  deed  in  question  proves  that 
the  tenant  takes  the  land  in  fee  from  the  husliand. 

Ckhsswioll,  .1.  I  think,  as  the  case  is  one  of  so  nuich  [57]  ditticulty  that  Story 
declines  to  decide  it,  it  is  incumlient  on  us  to  take  time  to  look  into  the  authorities. 

Cur.  adv.  vult. 

Wiij,i.\MS,  J.,  now  delivered  the  judgment  of  the  court: 

In  this  ease,  the  demandant  in  an  action  in  dower  obtained  a  rule  calling  on  the 
tenant  to  shew  cause  why  her  attorney  should  not  have  inspection  of,  and  if  necessary 
take  extracts  from,  a  certain  deed.  The  rule  was  founded  on  an  affidavit  made  by 
the  demandant,  stating  that  she  is  advised  and  believes  that  her  claim  to  dower  arises 
unrlcr  the  purchase-deed  and  conveyance  to  her  late  husband,  and  that  she  has  been 
informed  and  lielicves  that  the  tenant  has  become  the  ])urchaser  of  the  property  out 
of  which  she  is  suing  foi'  dower,  and  that,  on  such  purchase,  the  deed  of  conveyance 
to  her  husband  was  delivered  to  and  is  now  in  possession  of  the  tenant,  and  that 
she  is  advised  that  it  is  material  and  neces.sary  that  her  attorney  should  ha\<'  the 
inspection,  iVc. 

The  tenant  has  made  an  allidavit  in  answei',  from  which  it  appears  that  .some  years 
ago  he  became  a  purchaser  of  the  lands  in  (piestion  for  value,  and  without  notice  that 
they  were  in  any  way  subject  to  dowei'.  And  it  was  thereupon  contended  befoi-e  us, 
on  shewing  cause  on  his  behalf,  that,  inasmuch  as  previous  to  the  passing  of  the  Common 
Law  I'rocedure  Act,  1854,  a  discovery  could  not  have  been  obtained  by  filing  a  bill 
in  equity  in  such  a  ease,  no  inspection  could  be  compelled  under  that  st.atute.  And 
the  only  (piestion  is,  whether  such  a  discovery  could  have  Iteen  so  obtained  or  not. 

On  referring  to  the  authoiities,  it  appears  that  this  is  a  point  which  has  been  much 
controverted.  In  the  case  [58]  of  irHlitinis  v.  Luiiihe,  .3  Bro.  C.  C.  284,  on  a  bill  tiled 
by  a  dowre.ss.  Lord  Thuilow  overruled  a  plea  of  a  bona  fide  jjurchase,  without  notice 
of  the  marriage  :  and  his  Lordship  said  that  he  thought,  where  tbe  party  is  pursuing 
a  legal  title,  as  dower  is,  that  plea  does  not  a[)ply,  it  being  only  a  bar  to  an  equitable, 
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not  to  a  legal  claim.  And  the  same  point  was  decided  hy  T,each,  M.  R.,  in  ('ollins  v. 
Archer,  1  Enss.  &  M.  284  ;  and  his  Honor  said,  that,  following  the  case  of  inUiams 
V.  Lamhc,  and  the  general  principle  of  a  conrt  of  eqnity,  he  was  of  opinion  that  the 
defence  was  of  no  avail  against  the  legal  title. 

On  the  other  hand,  in  Jermrd  v.  Saunders,  2  Ves.  jnn.  4.54,  Lord  Loughborough 
held  that  the  plea  could  stand  against  a  legal  as  well  as  an  equitiible  title.  In  Roper 
on  Husband  and  Wife,  2nd  edit.  p.  461,  the  author  approves  of  the  doctrine  of  irUHatm 
V.  Lamlii'.  But  a  contrary  view  is  taken  in  a  note  to  this  passage  by  the  learned 
editor,  Mr.  Jacob  (a).  And  Lord  St.  Leonards,  in  his  treatise  on  Vendors  and  Pur- 
chasens,  c.  [59]  18,  al.so  expressed  his  opinion  in  favoui'  of  Lord  Loughborough's,  and 
against  Lord  Thurlow's  ruling  ;  and  afterwards,  as  Chancellor  of  Ireland,  decided  the 
case  of  Joi/ce  v.  I>e  Mokyn^,  2  Jones  &  Lat.  374,  accordingly.  A  suljsequent  ease  of 
The  Atlmitey-Generul  \.  IVilkixs,  17  Beavan,  28.5,  has  occurred  before  Romilly,  M.  R., 
and  his  decision  was  in  accordance  with  that  of  Lord  St  Leonards.  And  his  Honor 
stated  the  principle  to  be,  that,  when  you  once  establish  that  a  person  is  a  pui-ehaser 
for  value,  without  notice,  a  court  of  equity  will  give  no  assistance  against  him  ;  but  the 
right  must  be  enforced  at  law. 

It  appears,  then,  that  the  weight  of  authority  is  greatly  in  favour  of  the  proposition 
that  no  bill  for  a  discovery  could  have  been  maintained  in  this  case  before  the  Common 
Law  Pi-ocedure  Act,  18.54.  Consecjuently,  we  think  that  this  rule  must  be  discharged, 
and  with  costs. 

Rule  discharged,  with  costs. 

Gauntlett  p.  King  and  Another.     June  27th,  1857. 

A.  authorized  B.,  a  broker,  to  distrain  for  rent  due  to  him  from  C.  B.,  having  entered 
for  the  purpose  of  executing  the  warrant,  took  away,  amongst  other  things,  certain 
books  and  papers  (which  were  assumed  not  to  be  distrainable),  and  omitted  to  insert 
them  in  the  inventory  : — Held,  that  A.  was  liable,  jointly  with  B.,  in  trespass. 

This  was  an  action  of  trespass  against  two  persons  named  King  and  Elliott  for 
seizing  and  earrjn'ng  away  the  plaintiff's  goods  under  colour  of  a  distress  for  rent.  The 
goods  in  question  consisted  of  gas-fittings,  keys  of  ceitain  cupboards,  and  a  number  of 
ledgers,  day-books,  and  papers. 

[60]  The  cause  was  tried  before  Williams,  .1  ,  at  the  first  sitting  at  Westminster 
in  Easter  Teim  last,  when  a  verdict  was  taken  for  the  plaintiff,  by  the  direction  of 
the  learned  judge,  for  .31.  6s.,  — the  value  of  the  goods  the  taking  of  which  was  com- 
plained of  being  separately  assessed  bj'  the  jury  as  follows,  viz.  the  gas-fittings  at  11., 
the  keys  at  6s.,  and  the  books  at  21. ;  and  leave  was  reserved  to  the  defendant  to 
move  to  reduce  the  verdict  by  the  sum  of  40s.,  if  the  court  should  be  of  opinion  that 
there  was  no  evidence  of  prior  authority  by  Elliott  to  King  to  seize  the  books,  or  of 
subsequent  ratification  by  the  former  of  the  seizure. 

As  to  the  books  and  papers,  the  facts  were  these : — Rent  being  in  arrear  from 
Ganntlett  to  Elliott,  the  latter  authorized  King,  a  broker,  to  distrain.  King,  finding 
the  books  and  papers  in  a  sack  in  a  cupboaid  on  the  premises,  without  (as  he  said) 
formally  distraining  them,  took  them  away  to  his  own  house,  notwithstanding  the 
remonstrances  of  the  tenant's  wife,  who  said  they  could  be  of  no  value  to  any  one  but 

(a)  The  note  is  as  follows :  — "  A  similar  rule  was  acted  on  in  Sogers  v.  Seale,  2 
Freem.  84,  2  Eq.  Ca.  Abr.  70  :  and  see  MeJIicoft  v.  O'Dond,  1  Ball  &  B.'l71.  But  the 
principle  that  equity  will  not  inteifere  against  a  purchaser  for  \'aluable  consideration 
without  notice,  is  commonly  laid  down  in  general  terms  without  reference  to  the  nature 
of  the  plaintiff's  title :  And  in  IFalwyn  v.  Lee  9  Ves.  24,  33,  the  Lord  Chancellor  held 
a  plea  of  purchase  good  to  a  bill  foi'  discover}^  and  relief,  founded  on  a  legal  title. 
See  to  the  same  eft'ect  Jerrard  v.  Sauiulers,  2  Ves.  jun.  454,  Parker  v.  Blytlimore,  Prec. 
in  Ch.  58,  2  Eq.  Ca.  Abr.  79,  liobinson  v.  Haynes,  Gilb.  Eq.  Rep  184.  And  it  seems 
to  be  clear  that  a  plea  of  purchase  is  a  good  defence  to  a  bill  of  discoveiy,  though  the 
plaintiff's  title  be  legal ;  Bnrlace  v.  Cooke,  2  Freem.  24,  2  Eq.  Ca.  Abr.  681  ;  Abery  v. 
IFiUianis,  1  Vern.  27  ;  Bisliop  of  M'^orcester  v.  Parker,  2  Vern.  255 ;  Roare  v.  Parker, 
1  Cox,  221,  1  Bro.  C.  C.  578."" 

See'Bright  on  Husband  and  Wife,  vol.  i.  pp.  422,  423. 
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themselves.  Three  weeks  after  the  distress,  the  plaintiif's  attorney  wrote  to  Elliott 
demanding  the  books  aud  papers  ;  and  about  a  week  afterwards  King  called  upon  him, 
and  offerctl  to  give  them  up,  if  the  plaiutifl'  would  give  up  posse-ssion  of  the  premises 
to  the  landlord.  Ultimately,  however,  by  the  direction  of  the  landlord.  King,  the 
broker,  gave  them  up.  It  did  not  appear  that  the  book.s  and  papers  were  mentioned 
in  the  inventory. 

Lush,  in  Easter  Term,  obtained  a  rule  nisi  to  reduce  the  damages,  in  accordance 
with  the  leave  reserved.  He  submitted  that  Elliott,  the  landlord,  was  not  liable  in 
trespjiss  for  the  act  of  King,  whom  he  had  employed  to  distrain,  in  seizing  the  books 
and  papers,  unless  he  authorized  it  beforehand  or  subsequently  (with  knowledge) 
a.sscnted  to  it;  referring  to  Freeman  v.  h'odur,  13  Q.  B.  780. 

[61]  -Morgan  Lloyd  now  shewed  cause.  There  clearly  was  evidence  enough  to 
warrant  I  he  jury  in  coming  to  the  conclusion  that  the  landlord,  Elliott,  ratified  the 
act  of  the  broker  in  seizing  the  books  and  papers.  [Williams,  J.  It  was  assumed 
throughout  that  these  things  were  not  distrainable  :  but  I  protest  I  do  not  understand 
whj'  not.  Lush.  There  is  no  doubt  everything  may  be  liistrained  which  can  be 
brought  back  to  the  premises  in  I  he  same  plight  and  condition.  It  may  be  that  these 
articles  were  valueless  to  the  distrainor :  but  the  saleable  value  is  not  an  element  in 
the  consideration  as  to  whether  ihey  are  distrainable.  The  contention  on  the  part  of 
thi;  defendants  at  the  trial  was,  that  these  goods  had  in  truth  never  been  distrained 
at  all.]  There  can  be  no  doubt  that  the  books  and  papers  were  distrained  with  the 
other  goods  :  the  defendants  were  not  the  less  guilty  of  a  trespass  in  taking  them 
away,  that  they  omitted  to  insert  them  in  the  inventory.  It  is  submitted  that  the 
landlord  was  liable  for  the  acts  of  the  broker,  under  the  original  authority  given  to 
him  :  but  that,  at  all  events,  there  was  ample  evidence  of  ratification  to  go  to 
the  jury. 

Lush,  Q.  C,  in  support  of  his  rule.  The  liability  of  the  landlord  for  the  act  of 
the  bi'okcr  is  accurately  defined  in  Frixman  v.  llosher,  13  Q.  i>.  7JS0.  Ihere,  in  trespass 
against  a  landlord,  it  appeared  that  he  gave  a  broker  a  warrant  to  di.strain  for  rent, 
and  the  broker  took  away  and  sold  a  fi.xture,  and  paid  the  proceeds  to  the  defendant, 
who  received  them  without  inquiry,  but  without  knowledge  that  anything  irregular 
had  been  done  :  and  it  was  held  that  no  such  authority  or  assent  appeared  as  would 
sustain  the  action.  In  delivering  the  judgment  of  the  court,  Patteson,  J.,  said  :  "  It 
is  clear  that  a  principal  is  not  responsible  for  a  trespass  by  an  agent,  unless  he  gave 
a  prior  authorit}'  or  subse-[62]-quent  assent.  Here,  the  warrant  was  the  only  prior 
authority,  and  clearly  did  not  e.vtend  to  destroying  a  Ijuilding  or  removing  a  fi.xture. 
The  chief  reliance  was  therefore  placed  on  the  receipt  of  the  money  as  proof  of  a 
subsequent  assent ;  but,  as  the  defendant  hail  no  knowledge  that  a  trespass  had  been 
committed,  and  received  it  in  the  belief  that  his  warrant  had  been  lawfully  executed, 
the  receipt  under  such  circumstances  is  no  evidence  of  assent.  Where  the  principal  is 
responsible  for  damage  arising  from  the  want  of  skill  or  mistake  of  the  agent  in  the 
course  of  the  performance  of  his  employment,  the  principal  is  not  responsible  in  tres- 
pass, but  in  case ;  and  the  form  of  the  action  involves  an  interest  of  some  import;iiiee, 
as  the  measure  of  damages  in  an  action  on  the  case  would  be  confined  to  an  indemnity." 
Here,  neither  did  the  landlord  authorize  the  trespass,  nor  did  he  ratify  it.  The  books 
and  papers  were  not  distrained.  It  is  true  the  broker  removed  them  off  the  premises  ; 
but  they  wei'e  never  trejited  ;us  part  of  the  distress.  [Williams,  J.  The  evidence 
shewed  that  (lie  asfiurtatiun  was  complete  before  the  landlord  asceitained  what  he  had 
taken:  1  have  no  doubt.  Cockljurn,  C.  .1.  J)o  you  contend  that  a  landlord  who  gives 
a  general  authority  to  a  broker  to  distrain,  is  not  responsil)le  for  the  act  of  the  broker 
in  exceeding  iiis  authcjrity  .']  There  would  l)e  little  ditliculty,  it  is  submitted,  in 
sustaining  that  pi-oposition,  if  the  rule  were  so  framed  as  to  admit  the  argument. 
These  articles,  however,  never  weie  distrained  at  all. 

CocKHUliN,  C.  J.  It  is  clear  that  this  rule  iiuist  be  discharged.  The  books  and 
|)apers  in  question  were  undoubtedly  taken  by  way  of  tlistress.  The  broker  whose 
l)Usino.ss  it  was  to  make  the  levy,  found  the  articles,  amongst  otiier  goods  of  the 
tenant,  in  a  cupboard,  and  he  seizes  them  all.  It  appears  to  me  that  that  puts  an  end 
to  the  i|uestion. 

[63]  Wii-i,i.\Ms,  J.  I  am  entirely  of  the.same  o])inion.  In  either  view,  the  |)laintill' 
must  l>e  entitled  to  succee<l.  The  articles  in  cpicstioii  were  cleaily  taken  as  a  distress. 
They  were  carried  away  by  King's  orders,  in  si)ile  of  the  icMionstrauces  of  (Jauntlett's 
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wife.  Whichever  account,  therefore,  was  the  true  one,  the  books,  &c.  were  taken  as  a 
distress  for  the  hmdlord.  Finding  afterwards  that  the  broker  had  made  a  mistake, 
he  caused  them  to  he  returned  to  the  plaintiti".  He  coukl  not  purge  the  trespass 
which  was  already  complete,  by  omitting  to  insert  these  things  in  the  inventory. 
King  was  clearly  acting  as  the  agent  of  P]lliott,  and  both  are  liable. 
Rule  discharged. 

[64]     Tabor  v.  Edwards.     Jane  25th,  1S57. 

At  the  post-terminal  sittings  in  banc,  no  business  can  be  taken  except  that  of  which 

notice  has  been  given. 

This  case  (a  demurrer)  was  called  on  in  its  turn  on  the  first  day  of  these  sittings, 
and  was  struck  out. 

Archibald,  for  the  plaintiff,  now  moved  that  the  case  might  be  restored  to  the 
paper. 

Gkesswell,  J.  We  are  sitting  here  under  the  authority  of  an  act  of  parliament  (a), 
for  the  purpose  of  disposing  of  such  business  as  is  specified  in  the  notice  which  has 
been  given  {b).  You  are  now  making  an  original  motion.  We  have  U)  power  to 
entertain  it. 

The  rest  of  the  court  concurring, 

Archibald  took  nothing. 

[65]    Jones  v.  The  Provincial  Insurance  Company.    July  -ith,  18.57. 

[S.  C.  26  L.  J.  C.  P.  272 ;  3  Jur.  N.  S.  1004  ;  5  W.  K.  885.] 

Upon  eft'ecting  a  policy  on  his  life,  in  Febiuary,  18.35,  the  proposed  assured  signed  a 
declaration,  as  the  basis  of  the  insurance,  stating  "  that  his  age  did  not  exceed 
twenty-nine  years ;  that  he  had  had  the  small-pox  or  cow-pox  ;  that  he  had  not 
had  certain  specified  diseases ;  that  no  proposal  to  insure  his  life  bad  been  declined 
at  any  office ;  that  he  was  then  in  good  health,  and  did  ordinarily  enjoy  good 
health  ;  and  that  he  was  not  aware  of  any  disorder  or  circumstance  tending  to 
shorten  his  life,  or  to  render  an  insurance  on  his  life  more  than  usually  hazardous, 
unless  anything  stated  in  answer  to  certain  questions  which  precede  1  the  declara- 
tion might  be  so  considered." — In  an  action  upon  the  policy,  by  the  administrator 
of  the  assured,  it  appeared,  that,  in  1853  and  1854,  the  deceased  had  had  two  severe 
bilious  attacks.  A  medical  man  who  had  attended  him  on  those  occasions  stated 
that  there  was  nothing  in  those  illnesses  which  tended  to  shorten  his  life  or  to 
render  it  less  insurable,  and  that  his  state  of  health  after  them  was  as  good  as  evei'. 
Two  other  medical  men, — one  of  whom  had  seen  him  on  the  last  occasion, — stated, 
that,  in  their  judgment,  those  illnesses  did  tend  to  shorten  his  life  and  to  render 
him  ineligible  for  insurance  ;  but  it  did  not  appear  that  their  opinions  had  ever  been 
communicated  to  the  assured.  The  judge  told  the  jury,  that,  "  if  the  assured 
honestly  believed  at  the  time  he  made  the  declaration,  that  the  bilious  attacks  had 
no  effect  upon  his  health,  and  did  not  tend  to  shorten  his  life  or  to  render  an  insur- 
ance upon  it  more  than  usually  hazardous,  the  fact  that  he  was  aware  that  he  had 

(a)  These  post-terminal  sittings  in  banc  were  originally  held  under  the  authority 
of  the  statute  1  &  2  Vict.  c.  32,  "  for  the  purpose  of  disposing  of  business  then  pend- 
ing and  undecided,"  s.  1  :  and  the  2nd  section  enacted  that  such  sittings  should  be 
holdcn  by  virtue  of  a  rule  oi'  order,  to  be  made  in  or  out  of  term,  thereof  a  week's 
notice  should  be  published  in  the  London  Gazette,  and  affixed  on  the  outside  of  the 
court,  and  in  the  judges'  chambers  and  masters'  offices,  specifying  the  particular 
business  to  be  taken  thereat.  Now,  by  the  95th  sectioti  of  the  Common  Law  Pro- 
cedure Act,  1854,  17  &  18  Viet.  c.  125,  it  is  pro\ided  that  "the  superior  courts  may 
appoint  and  hold  sittings  cither  in  banc  or  for  tiie  trial  of  issues  in  fact  by  judge  oi- 
jury,  at  any  time  or  times,  whether  in  term  or  vacation,  not  being  between  the  10th 
of  August  and  the  24th  of  October."     The  notice  in  the  Gazette  is  no  longer  given. 

(//)  I  he  notice  intimated  that  the  court  would  proceed  in  disposing  of  the  business 
pending  in  the  "special  paper''  and  in  the  paper  of  "new  trials." 
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hud  those  attacks,  even  though  (without  his  kiiowlerlge)  they  had  such  a  tendency, 
would  uot  defeat  the  policy  : " — Held,  that  this  direction  was  correct. 

This  was  an  action  brought  by  the  plaiutitt'  as  administrator  of  John  Powell  .Jones, 
deceased,  against  the  Provincial  Insurance  Company,  upon  a  policy  of  insurance  for 
10001.  eH'ccled  by  the  intestate  upon  his  own  life,  in  the  office  of  the  company,  on  the 
i'6th  of  February,  18.55. 

The  declaiation  stated,  that,  by  a  certain  policy  of  insurance  made  on  and  bearing 
date  the  28th  of  February,  1855,  signed  by  three  of  the  directois  of  the  said  company, 
seal  el  with  their  common  seal, — after  reciting  that  the  said  .John  Powell  .Jones  had 
proposed  to  etlect  an  assurance  with  the  defendants  in  the  sum  of  10001.  upon  his  own 
life,  payable  at  death,  and  had  delivered  into  the  office  of  the  defendants  a  declara- 
tion in  writing,  iluly  signed  by  the  .said  .John  Powell  .Jones,  and  bearing  date  the  day 
of  the  d.ite  of  the  said  ])olicy,  whereby  it  was  declared  (amongst  other  things  set 
forth;  that  the  age  of  the  said  .John  Powell  Jones  did  not  then  exceed  twenty-nine 
ycais,  and  that  he  had  nevei'  been  atllicted  with  rupture,  insanity,  gout,  tits,  apoplexy, 
palsy,  dropsy,  dysentery,  scrofula,  any  atl'ection  of  the  iivei',  [66]  spitting  of  blood, 
consumptive  sj'niptoms,  asthma,  habitual  cough,  any  aft'cctions  of  the  lungs,  or  any 
other  disease,  ailment,  or  intirmity  tending  to  the  .shortening  of  life  ;  nor  was  he 
addicted  to  any  habit  tending  to  shorten  life  ;  that  he  had  had  the  small  pox,  searletina, 
nieazles,  and  whooping-cough,  and  had  tieeii  vaccinated  successfully  ;  that  he  was  then 
in  a  good  state  of  bodily  liealth,  and  did  ordinarily'  enjoy  good  health  ;  and  that  the 
said  John  Powell  .Jones  was  not  aware  of  any  circumstance,  or  that  he  had  had  any 
disoider  tending  to  shorten  his  life  or  to  render  an  assurance  on  his  life  moie  than 
usually  hazaichnis ;  which  said  declaration  it  was  agreed  should  be  the  basis  of  ihe 
contract  between  the  said  John  Powell  .Jones  and  the  said  company  for  the  said 
assurance  ;  and  that  the  said  John  I^owell  Jones  had  paid  to  the  defendants  the  sum 
of  201.  15s.  for  the  said  assurance  for  the  space  of  twelve  calendar  months,  commenc- 
ing on  the  day  of  the  date  of  the  said  policy,  and  terminating  on  the  27th  of  Feliruaiy, 
185(5,  the  I'eceipt  whereof  was  thereby  acknowledged, — it  was  witnessed  that  it  was 
thereby  declared  and  agreed  by  the  defendants,  that,  ni  case  the  sail  John  Powell 
Jones  should  die  before  or  upon  the  said  27th  of  February,  1850,  or  in  ese  he  should 
survive  that  day,  he  or  his  a.ssignees  should  on  or  l)efoie  the  28th  of  February,  I85(i, 
an  1  on  the  28th  of  Februar}'  in  each  and  every  succeeding  year  during  the  continuance 
of  the  said  assurance,  well  and  truly  pay  or  cause  to  be  paid  to  the  defendants  the 
like  pi-enu'um  or  sum  of  201.  15s.,  then  and  in  such  case  the  stocks,  funds,  and  property 
of  the  defendants  shoidd,  according  to  the  provisions  of  the  deed  of  settlement  of  the 
.said  company,  and  according  to  the  jjiovisions  of  the  statute  passed  in  the  eighth 
year  of  the  reign  of  Her  [jresent  Majesty,  intituled  "An  act  for  the  registration, 
incorporation,  and  i-egulation  of  joint-stock  companies,"  and  after  satisfying  [67]  all 
prior  claims  and  demands  thereon,  be  subject  or  lialilc  to  pay,  .satisfy,  and  make  good 
to  the  executors,  administrators,  or  assigns  of  the  .said  John  I'owell  Jones,  within 
three  calendar  months  next  after  proof  satisfactory  to  the  board  of  directors  of  the 
said  company  should  have  been  given  of  the  death  of  the  said  .John  Powell  Jone-s,  the 
sum  of  lOOOl.  :  Provided  always,  and  the  said  policy  was  upon  the  express  condition, 
that,  if  any  statement  or  allegation  contained  in  the  declaration  thereinbefore  referred 
to  sh(juld  be  untrue,  or  if  the  assui-auce  thereby  eH'ected  should  have  been  obbiined 
through  any  fiaud,  misi'epresentation,  concealment,  or  untrue  averment  whatsocvei', 
then  the  said  [lolicy  should  be  null  and  void  to  all  intents  and  pur[)o.ses,  and  all 
])remiums  and  other  moneys  paiil  in  rcs[)ect  thci'eof  should  be  forfeited  to  the  defen- 
dants :  Provided  also,  that  the  stocks,  funds,  and  |)roperty  of  the  defendants,  or  so 
nnich  thereof  as  for  the  time  being  should  remain  un;i])])lied  and  umlispo.sed  of  and 
inapplicable  to  prior  claims  and  demands  in  ])ursu.ince  of  the  trusts,  powers,  and 
authorities  cijutained  in  the  said  deed  of  setllenient,  should  alone  be  answer.ible  foi- 
all  claims  or  demands  under  or  in  resi)ect  of  the  .said  policy,  and  neither  Ihe  directors 
executing  the  .said  policy  nor  any  of  them,  nor  any  other  proprietor  or  holder  of  a 
share  or  shares  in  the  capital  of  the  said  company,  shouhl  be  personally  sul)ject  or 
liable  to  any  claim  or  demand  under  or  in  respect  of  the  said  policy,  beyond  the 
amount  of  the  share  or  sh.iics  then  held  by  him,  her,  or  them  In  the  said  capital,  and 
which  should  not  be  subject  to  prior  claims  and  ilemands,  it  being  one  of  the  original 
and  fundanicnlal  princi[)les  of  the  said  cimipany  ihat  the  resjionsibility  of  the  individual 
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shareholders  should  in  all  cases  and  under  all  circumstances  be  limited  to  their  respec- 
tive shares  in   the  said   capital :  Provided  also,   that   the  said   policy  and  the  said 
assurance  should  be  [68]  subject  to  the  several  conditions  and  regulations  printed  on 
the  back  thereof,  so  far  as  the  same  could  be  applicable,  in  the  same  manner  as  if  the 
same   were  respectivelj'  repeated  and  incorporated   in  the  .said  policy, — which  said 
conditions  and  regulations  so  printed  on  the  back  of  the  said  policy  were  and  are  in 
the  words  and  figures  following,  that  is  to  say,  "  1.  This  policy  will  not  become  void 
if  the  premium  be  paid  within  thirty  days  next  after  the  same  shall  have  become 
payable  ;  but,  if  the  premium  shall  not  be  paid  before  the  expiration  of  thirty  days 
from   the   day   on    which    the  same  shall    have  become    payable   according   to   the 
terms  of  the  policy,  or  to  any  subsequent  agreement  with  the  company,  then  the  policy 
shall  be  void  :  2.  If  the  age  of  any  person,  or  of  any  one  of  the  persons,  on  whose 
life  or  lives  an  assurance  shall  be  effected  by  any  policy,  shall  exceed  the  age  stated 
in  the  declaration,  it  shall  Ije   lawful   for  the  board  of  directors,  if  they  in  their 
discretion  shall  think  tit  (but  not  otherwise),  to  declare  that  the  policy  shall  not  be 
void  on  that  account,  and  to  allow  such  a  sum  or  sums  to  be  paid  on  such  policy,  upon 
the  dropping  thereof,  as  would  have  been  assured  thereby  for  the  annual  or  other 
premium  or  premiums  actually  paid  in  respect  thereof,  if  the  age  of  the  person  on 
whose  life  the  assurance  shall  be  effected  had  been  correctly  stated  in  the  declai'ation  : 
3.   Policies  will  become  void,  if  the  parties  whose  lives  have  been  assured  shall  go  out 
of  Europe  (except  to  Madeira),  or  shall  die  on  the  high  seas  (except  in  passing  from 
one  part  of  the  united  kingdom  of  Great  Britain  and  Ireland  to  another,  or  fi-om  or 
to  any  part  of  the  united  kingdom  of  Great  Britain  and  Ireland  to  or  from  any  of  the 
islands  of  Guernsey,  Jersey,  Alderney,  Sark,  or  Man,  or  from  any  one  of  the  same 
islands  to  any  other  of  them,  or  from  or  to  Madeira,  and  also,  in  time  of  peace,  from 
any  part  of  England  to  any  other  part  of  Europe) ;  but  the  fore-[69]-going  exception 
is  not  to  extend  to  persons  who  at  the  time  of  death  on  the  high  seas  shall  be  employed 
in  a  sea-faring  capacity,  or,  being  or  becoming  military  or  naval  men,  shall  be  called 
into  actual  service,  unless  in  such  case  previous  permission  shall  have  been  obtained 
from  the  board  of  directors,  and  such  additional  premium  paid  as  the  board  of  directors 
shall  judge  adequate  to  the  increase  of  risk  :  -i.  Assurances  made  by  persons  on  their 
own  lives,  who  shall  die  by  duelling,  or  by  their  own  hands,  or  by  the  hands  of  justice, 
will  become  void  so  far  as  respects  such  persons,  but  shall  remain  in  force  so  far  as 
any  other  person  or  persons  shall  then  have  a  bona  fide  interest  therein,  acquired  by 
assignment  or  by  legal  or  equitable  lien,  upon  due  proof  of  the  extent  of  such  interest 
being  made  to  the  directors  :  o.  If  any  person  who  shall  have  been  assured  upon  his 
or  her  own  life  for  at  least  five  years,  or  shall  have  paid  a  sum  equivalent  to  five  years 
ainuial  premium,  shall  die  by  duelling,  by  the  hands  of  justice,  or  by  his  or  her  own 
hands,  and  not  felo  de  se,  the  board  of  directors  shall  be  at  liberty  to  pay  his  or  her 
legal  representatives  the  sum  that  the  company  would  have  paid  for  the  purchase  of 
his  or  her  interest  in  the  policy,  if  it  had  been  surreudei'ed  on  the  day  previous  to  bis 
or  her  decease,  provided  the  interest  in  such  assurance  shall  be  in  the  assured  or  in  a 
trustee  or  trustees  for  his,  her,  or  for  their  children  at  the  time  of  his  or  her  decease : 
6.  All  claimants,  upon  the  decease  of  any  person  whose  life  shall  have  been  assured 
by  the  society,  will  be  required  to  furnish  such  proof  of  the  cause  and  date  of  death, 
and  to  give  such  further  information  respecting  the  same,  as  the  dii'ectors  shall  think 
reasonable  ;  and  proof  will  he  required  of  the  date  of  birth,  unless  that  fact  shall  have 
been  established  or  admitted  by  the  board  of  directors,  and  indorsed  on  the  policy." 
Averment  that  the  said  John  Powell  Jones  survived  the  27th  of  Feb-[70]-ruary,  18-56, 
and  duly,  and  within  the  time  limited  in  that  behalf  in  and  by  the  said  policy  and 
the  .said  conditions  and  regulations,  paid  to  the  defendants  the  said  annual  premium 
of  201.  1.5s.  for  keeping  the  said  policy  in  force  from  the  last-mentioned  day  for  twelve 
calendar  months  then  next  ensuing,  and  the  defendants  accepted  the  last-mentioned 
pi'emium  for  the  purpose  last  aforesaid,  and  the  said  policy,  at  the  time  of  the  death 
of  the  said  John  Powell  Jones  hereinafter  mentioned,  was  and  continued  in  full  force 
and  ettect ;  and  that,  whilst  the  said  policy  was  in  such  full  force  and  efi'ect,  and 
before  this  suit,  the  said  John  Powell  Jones  died  :  That,  at  the  time  of  the  death  of 
the  said  John  Powell  Jones,  and  thenceforth  hitherto,  the  stocks,  funds,  and  property 
of  the  said  company  were  and  had  always  been  sufficient,  according  to  the  provisions 
of  the  deed  and  deeds  of  settlement  of  the  said  company,  and  according  to  the 
provisions  of  the  said  statute  in  the  said  policy  mentioned  as  aforesaid,  and  after 
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Scitisfyiug  all  prior  claims  and  deiuaud.s  thereon,  to  paj',  satisfy,  and  make  good  to  the 
plaintilf,  as  such  administrator  as  aforesaid,  the  said  sum  of  10001.,  according  to  the 
tenor  and  effect,  true  intent,  and  meaning  of  the  said  policy  and  the  said  conditions 
and  regulations  ;  and  that,  before  this  suit,  all  conditions  precedent  had  been  performed 
and  fiillilled,  and  everything  had  happened  and  been  done,  and  all  times  had  elapsed, 
necessary  to  entitle  the  plaintiff',  as  such  administrator  as  aforesaid,  to  receive  the 
said  sum  of  10001.,  and  to  maintain  this  action  for  the  recovery  thereof ;  yet  the  said 
sum  of  lOOOl.  had  not  been  paid,  satisfied,  or  made  good  to  the  plaintill',  as  such 
administrator  as  aforesaid,  and  was  still  wholly  due  and  unpaid,  contrary  to  the  form 
and  effect  of  the  .said  policy  ;  And  the  plaintiff,  as  administrator  as  aforesaid,  claimed 
11 001. 

The  defendants  pleaded, — first,  that  the  declaration  [71]  in  the  said  policy 
mentioned,  and  therein  stated  to  be  the  basis  of  the  said  contract  between  the  said 
John  Powell  Jones  and  the  defendants,  was  untrue  in  this,  that,  before  and  at  the 
time  of  making  the  same,  the  said  John  Powell  Jones  was  not  in  a  good  state  of  bodily 
health,  and  did  not  oi-dinarily  enjoy  good  health. 

Secondly,  that  the  said  declaration  in  the  said  policy  mentioned  was  untrue  in 
this,  that,  before  and  at  the  time  of  making  the  same,  the  .said  John  Powell  Jones  had 
been  and  was  afflicted  with  a  disease,  ailment,  or  infirmity  tending  to  the  shortening 
of  life. 

Thirdly, — that  the  said  declaration  in  the  said  policy  mentioned  was  untrue  in 
this,  that,  before  and  at  the  time  of  making  the  same,  the  said  John  Powell  Jones 
was  addicted  to  a  habit,  to  wit,  a  haliit  of  intemperance,  tending  to  shorten  life. 

Fourthly,  that  the  said  declaration  in  the  said  policy  mentioned  was  untrue  in 
this,  that,  at  the  time  of  making  the  same,  the  said  John  Powell  Jones  was  awaie  of 
circumstances  which  rendered  an  assurance  on  his  life  more  than  usually  hazardous. 

Fifthly, — that  the  said  declaration  in  the  said  policy  mentioned  was  untrue  in  this, 
that,  before  and  at  the  time  of  making  the  same,  the  said  John  Powell  Jones  was 
aware  that  he  had  a  disorder  tending  to  shorten  his  life,  or  to  render  an  assurance  on 
his  life  more  than  usually  hazardous. 

Si.xthly, — that  the  defendants  wi^rc  induced  to  make  and  enter  into  the  said  policy, 
and  that  the  said  policy  was  effected  with  and  olitained  from  them,  by  and  through 
fraud,  misrepresentation,  concealment,  and  untrue  averments  of  material  facts  by  and 
on  behalf  of  the  .-said  John  Powell  Jones  and  his  agents  in  that  behalf. 

Upon  each  of  these  pleas  the  plaintill'  l(jok  anfl  joined  issue. 

[72]  The  cause  was  tried  before  Martin,  B.,  at  the  last  Spring  Assizes  at  Liverpool. 
The  facts  which  appeared  in  evidence  were  as  follows : — The  policy  upon  which  the 
action  was  brought  was  executed  on  the  •28th  of  February,  1855,  and  was  founded 
upon  a  proposal  which  negatived  the  existence  of  any  special  circumstances  affecting 
the  value  of  the  life  to  be  assured, — such  as,  having  had  gout,  rupture,  any  severe 
malady,  especially  within  the  last  seven  years,  any  wounds,  having  been  intemperate, 
iVc, — and  a  declaration  as  follows:  — "I,  the  above-named  John  Powell  Jones,  do 
hereby  declare  that  my  age  does  not  exceed  twenty-nine  years  ;  that  I  have  had  the 
small-pox  01'  cow-pox  ;  that  my  habits  are  temperate  ;  that  1  have  not  had  gout, 
dropsy,  asthma,  in.sanity,  habitual  cough,  s])itting  of  blood,  nor  (since  infancy)  any 
rupture,  fits,  or  convulsion  ;  that  no  jjroposal  to  insure  my  life  has  been  declined  at 
any  oHice  ;  that  I  am  now  in  good  health,  and  do  ordinarily  enjoy  good  health  ;  and 
that  I  am  not  aware  of  any  di.sorder  or  circumstance  tending  to  shorten  my  life,  or  to 
render  an  assurance  on  my  life  more  than  usually  hazardous,  unless  anything  stated 
above  may  be  so  considered." 

It  appeared,  that,  down  to  the  year  1851,  John  Powell  Jones,  the  assured,  had 
lesided  with  his  father  in  Liverpool ;  that  he  was  not  a  person  of  robust  health,  tieing 
suiiject  to  attacks  of  (lispep.sia ;  that,  in  18.'>0,  by  the  advice  of  a  medical  man  at 
Liverpool,  he  went  a  voyage  to  the  Mediterranean;  that,  in  1851,  his  father  placed 
him  in  a  farm  near  Holywell  ;  that,  in  .November,  185.'(,  he  had  a  rather  severe  bilious 
attack,  which  confined  iiim  to  his  l)ed  for  three  days,  and,  in  .May,  Ks,J4,  a  still  more 
serious  atUiek  of  the  same  sort,  which  confined  him  to  his  bed  about  a  week  ;  and 
that,  in  August,  I85(i,  he  was  seized  with  a  se\erc  illness,  which  ultimately  terminated 
in  his  death  on  the  4th  of  Novemlier  in  that  ye.ii. 

[73]  A  medical  man,  named  Parry,  was  called  cm  lli.'  pail  nf  tlu'  iilainlilV.  lie 
stated,  that  he  attended  the  assured  on  the  occasion  of  his  illness  in  li>"i.l,  which  he 
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described  as  an  ordinary  bilious  attack,  which  yielded  to  the  common  remedies,  and 
did  not  in  any  degree  injure  his  constitution,  or  render  his  life  less  good  ;  that  he  also 
attended  him  in  his  illness  of  185-1,  which  was  an  attack  of  the  same  soit,  but  more 
severe ;  but  that  he  recoveied  from  it  very  rapidly,  and  became  in  as  good  health  as 
he  had  been  in  before  ;  and  that  he  detected  no  organic  disease  at  all  in  him.  Upon 
cross-examination,  the  witness  stated  that  the  deceased  laboured  under  a  very  irritable 
condition  of  stomach,  but  nothing  amounting  to  organic  disease  ;  though  he  admitted 
that  the  life  of  a  man  suljject  to  such  attacks  was  less  valuable  as  an  insurance. 

This  gentleman  was  the  person  referred  to  as  the  medical  attendant  of  the  assured 
at  the  time  the  insurance  was  effected.  He  stated  that  he  did  not  allude  to  the 
illnesses  of  185.3  and  1854  in  his  answers  to  the  questions  put  to  him  on  that  occasion, 
because  he  thought  neither  of  them  of  sufficient  consequence  to  call  for  mention. 

On  the  part  of  the  defendants,  two  medical  witnesses  were  called,  viz.  Mr.  Neild 
and  Mr.  Gee, — the  former  of  whom  had  been  taken  from  Liverpool  to  see  the  assured 
during  his  illness  in  May,  1854,  and  the  latter  of  whom,  as  the  company's  medical 
referee,  had  examined  the  assured  prior  to  the  making  of  the  policy. 

Mr.  Neild  described  the  illness  of  May,  1854,  as  being  so  severe  as  to  induce  him 
to  tell  the  father  of  the  assured  that  his  case  was  hopeless  ;  that,  though  he  could  not 
say  that  there  was  oiganic  disease,  he  thought  the  patient  could  not  recover,  and 
that,  if  he  did,  great  care  as  to  diet  would  be  e.ssential  to  prolong  his  life  ;  that,  after 
that  illness,  the  life  was  not  eligible,  and,  [74]  should  not  ha\e  tieen  recommended  by 
any  medical  man  who  was  aware  of  the  circumstances  ;  that  it  rendered  an  ,'issurance 
on  his  life  more  than  usually  hazardous  ;  and  that  there  were  symptoms  of  chronic 
inflammation  of  the  stomach,  and  a  highly  sensitive  condition  of  the  nervous  system. 

Mr.  Gee  stated,  that,  when  he  examined  the  deceased  with  a  view  to  the  insurance 
of  his  life,  he  made  no  mention  of  the  illnesses  of  1853  and  1854,  nor  did  he  state 
that  he  had  been  attended  on  those  occasions  by  Mr.  Neild  and  Mr.  Parry  ;  that,  in 
his  (the  witness's)  judgment,  those  illnesses  had  a  tendency  to  make  an  insurance  upon 
his  life  more  than  usually  hazardous,  and  were  an  important  element  to  be  mentioned 
in  any  statement  of  his  case  :  but  he  admitted,  that,  at  the  time  be  examined  him, 
the  deceased  appeared  to  be  in  perfect  health. 

It  did  not  appear  that  either  of  the  medical  men  who  had  attended  the  assured  in 
185.3  and  1854  had  ever  intimated  to  him  the  serious  character  of  those  attacks,  or 
that  his  life  was  thereby  rendered  more  precarious.  No  evidence  was  offered  in  support 
of  the  thiid  and  sixth  pleas. 

On  the  part  of  the  defendants  it  was  insisted  that  the  policy  was  avoided  b}'  the 
falsity  of  the  declaration  signed  by  the  assured  as  the  basis  of  the  insurance  ;  and 
that  it  was  enough  for  them  to  shew  that  the  illnesses  of  1853  and  1854  did  in  fact 
tend  to  shorten  the  life  of  the  assured,  or  to  render  an  insurance  upon  it  more  than 
usually  hazardous,  without  shewing  that  the  assured  was  aware  that  they  were  of  that 
character. 

For  the  plaintiff  it  was  submitted,  that,  whatever  the  tendency  of  those  illnesses, 
if  the  assured  at  the  time  he  made  the  declaration  was  unaware  of  their  having 
a  tendency  to  shorten  his  life  or  to  render  an  insurance  thereon  moie  than  usually 
hazardous,  he  was  guilty  of  no  fraud  in  abstaining  from  mentioning  them. 

[75]  The  learned  judge  told  the  jury,  that,  if  the  assured  honestly  believed,  at 
the  time  he  made  the  declaration,  that  the  bilious  attacks  in  1853  and  1854  had  no 
(permanent)  effect  upon  his  health,  and  did  not  tend  to  shorten  his  life,  or  to  render 
an  insurance  upon  his  life  moi-e  thati  usually  hazardous,  the  fact  that  he  was  aware 
that  he  had  had  those  attacks  (even  though,  without  his  knowledge,  they  had  such  a 
tendency)  would  not  defeat  the  policy. 

The  jury  returned  a  verdict  for  the  plaintiff'  for  the  amount  mentioned  in  the 
polic}^ 

Atherton,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection  "with  reference  to  the  issues  raised  on  the  first,  .second,  fourth, 
and  fifth  pleas,  in  this,  that  it  was  immaterial  as  regards  the  issues  on  the  first  and 
second  pleas  whether  John  Powell  .Tones  was  aware  of  the  untruth  of  the  declaration, 
provided  it  was  untrue  in  fact ;  and  in  this,  that,  as  regards  the  issues  on  the  fourth 
and  fifth  pleas,  it  was  immaterial  whether  John  Powell  .Jones  knew  of  the  consequences 
or  effect  of  the  attacks  of  1853  and  b^54,  if  he  knew  of  such  attacks  in  point  of  fact." 
He  referred  to  the  case  of  Aiulcmm  v.  fitigcrald,  4  House  of  Lords  Cases,  484.     There, 
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one  K.  aiiplierl  to  an  insurance  office  to  eflcct  a  policy  on  liis  life.  He  received  a  form 
of  "proposal"  containing  questions  requiring  to  be  answered.  Among  these  were 
the  following, — "  Did  any  of  the  pai'ty's  near  relations  die  of  consumption  or  any 
other  pulmonary  complaint?"  and  "  Has  the  party's  life  been  accepted  or  refused  at 
any  office  !"  to  each  of  these  questions  F.  answered  "No."  The  answei-s  were  false. 
F.  signed  the  proposal,  and  a  declaration  accompanying  them,  by  which  he  agreed 
"that  the  particulars  mentioned  in  the  above  propo.sal  should  form  the  basis  of  the 
contract."  The  policy  [76]  mentioned  sevei'al  things  which  were  "warranted  "  by  F. 
The  subjects  of  these  two  answers  were  not  included  in  such  warranty.  The  policy 
also  contained  a  proviso,  that,  "if  anything  so  warranted  should  not  be  true,  or  if 
any  circumstances  material  to  that  insurance  should  not  have  been  truly  stated,  or 
should  have  been  misrepresented  or  concealed,  or  any  false  statements  made  to  the 
company  in  or  about  the  obtaining  or  cflecting  of  this  insurance,"  the  policy  should  be 
void,  and  tlie  moneys  paid  should  be  forfeited.  In  an  action  on  the  policy,  it  was 
held  by  the  House  of  Lords, — reversing  the  judgments  of  the  courts  of  Exchequer  and 
Exchequer  Chamber  in  Ireland, — that  it  was  a  misdirection  to  leave  it  to  the  jury  to 
say  whether  the  answers  to  the  two  (juestions  were  material  as  well  as  false,  and,  if 
not  material,  that  the  plaintiff'  was  entitled  to  the  verdict :  for,  that,  the  representation 
being  part  of  the  contract,  its  truth,  not  its  materiality,  was  in  (piestion.  In  delivering 
his  opinion  in  that  case.  Lord  St.  Leonards  says,— p.  509  :  "The  woid  'true'  there  is 
used,  of  (;oursc,  in  a  general  sense  ;  and,  whether  the  man  knew  it  to  be  true  or  false, 
is  utterly  immatcri.-d.  Whether  the  circumstances  warranted  were  material  or  not, 
is  entirely  out  of  the  (piestion.  It  is  simply  sufficient,  and  ought  to  l)e  sufficient, 
to  avoid  the  policy,  that  any  one  thing  warranted  is  not  true  ;  and  therefore  the 
word  'untrue'  there  is  used  in  its  general  sen.se  of  an  untruth  in  the  abstract.  It 
signifies  not  whether  he  did  or  did  not  know  it  to  be  untrue  ;  it  signifies  not  whether 
(lie  circumstances  were  material  or  immaterial,  the  contract  is  to  be  avoided." 

Knowlcs,  t^).  C,  Edward  .lames,  (.).  C,  and  Blackl)ui'n,  in  Trinity  Tei'ni,  shewed 
cause.  The  declaration  of  the  a.ssured  upon  which  the  pleas  are  framed,  contaiTis 
certain  matters  the  assertion  or  negation  of  which  amounts  [77]  to  a  wairanty  ;  for 
instance,  that  the  party  whose  life  is  proposed  to  be  insured  has  had  the  small-pox,  is 
of  temperate  habits,  has  not  had  gout,  dropsy,  (fee,  is  in  good  health,  and  ordinarily 
enjoys  goo<l  health.  In  the  part  which  follows,  -"lam  not  aware  of  any  disorder 
or  circimistance  teufling  to  shorten  my  life,  or  to  render  an  assurance  on  my  life  more 
than  usually  ha/arflou.s,"  the  party  is  speaking  only  as  to  his  own  knowledge  and 
belief.  [Crcs.swell,  J.  The  question  is,  who  is  to  be  the  judge  as  to  whether  or  not 
a  particular  disorder  has  a  tendency  to  shorten  life,  or  to  render  an  assurance  thereon 
more  than  usually  hazardous  '  Is  the  party's  own  opinion  and  judgment  to  bo  the 
guide,  or  is  it  to  depend  upon  the  opiTu'on  and  judgment  of  .somebody  el.se  !  Knowing 
all  the  circumstances  attending  the  illness,  the  assured  may  honestly  think  it  unim- 
I)ortant.  .Must  he  tak(!  the  risk  of  other  peojjle  thinking  that  it  has  a  tendency  to 
shoitcn  life  !]  If  tlu^  contract  is  to  I'cccive  the  construction  contended  for  on  the  part 
of  the  defendants,  it  follows,  that,  if  the  assured  had  a  fever  twenty  years  before  the 
date  of  his  j)roposal,  he  would  lie  bound  to  mention  it.  [Cresswell,  J.  No.  But  it 
may  be  tliat  he  is  bound  to  disclose  all  circumstances  which  in  the  opinion  of  a  jury, 
guidcil  by  the  evidence  of  medical  men,  are  material.]  It  appears,  that,  in  the  year 
1  «;■).•{,  the  a.ssured  had  an  attack  of  illness  wliich  in  a  few  days  yieldeil  to  the  ordinary 
remedies,  and  that,  in  18.")4,  he  had  a  somewhat  more  serious  attack  of  the  same  sort. 
But  Mr.  Pariy,  who  attendeil  him  on  both  tho.se  occasions,  and  Dr.  Neild,  who  saw 
him  on  the  last  occasion,  both  proved  that  he  had  no  organic  disease,  and  that  there 
was  nothing  in  those  illnes.ses  which  had  a  tendency  to  shorten  his  life.  And  it  was 
clearly  shewn,  that,  at  the  time  of  the  insinance,  in  Febiiiary,  1S5."),  he  was  in  perfect 
luMltii.  [C'lesswell,  .J.  The  argument  on  the  other  side  will  lie,  th.it  [78]  any  conceal- 
m(^iit  by  the  .-wsiued  of  facts  within  his  knowledge  which  it  was  material  to  the 
insurers  to  be  m.ule  aciiuainted  with  in  order  to  guide  their  judgnuMit,  avoids  the 
jiolicy.]  That  nec(!ssarily  must  have  reference  to  the  party's  own  belief.  Awh-r^on  v. 
Fitztfrnid,  4  House  of  Lords  Cases,  4H-t,  mercOy  decides,  th.it,  whethei-  niatcri.il  or  not, 
the  questions  being  part  of  the  contract  upon  which  the  insiuance  was  founded,  the 
party  was  boiuid  to  answer  them  ti'uly.  That  i.s  very  diU'erent  from  the  matter  now 
before  the  court.  [Cresswell,  J.  Liiidmnv  v.  IMiarowjh,  8  H.  \'  C.  SJ^O,  .'i  M.  \'  U.  \.t, 
is  more  like  this  case.]    In  that  case  it  was  held  that  it  is  the  duty  of  a  party  eflbcting 
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ail  insurance  on  life  or  property  to  communicate  to  the  underwriter  all  matei-iul  facts 
within  his  knowledge  touching  the  subject-matter  of  the  insurance  ;  and  that  it  is  a 
question  for  the  jury  whether  any  particular  fact  was  or  was  not  material.  That, 
however,  was  a  case  of  fraudulent  concealment :  and  Lord  Tenterden  said  that  "  the 
general  question  (a)  put  by  the  office  requires  information  of  every  fact  which  any 
reasonable  man  would  think  material."  The  fact  undisclosed  there  was  clearly  material, 
and  was  known  to  the  person  effecting  the  insurance.  [Cre.sswell,  J.  The  whole 
court  lay  it  down  that  the  materiality  was  a  question  for  the  jury  :  and  that  it  was 
not  enough  to  excuse  the  concealment,  that  the  party  did  not  know  it  to  be  material] 
No  doubt.  But  what  is  meant  by  a  material  circumstance  within  the  party's  know- 
ledge I  Clearly  something  which  in  his  juiJgmcnt  is  material.  "  It  must  be  a 
fraudulent  concealment  of  circumstances  that  will  vitiate  a  policy  :  "  per  Lord  Mansfield, 
in  Mei/iie  v.  jraUer,  1  Park,  Ins.  .304  (ed.  It:  17),  8th  edit. '431:  Carter  v.  Boehm, 
1  W.  Bla.  593,  3  Burr.  [79]  1918.  [Cress^^-ell,  J.  Bnfc  v.  Turner,  6  Taunt.  338, 
•J  Marsh.  46,  has  some  bearing  upon  the  present  case.  There,  the  plaintiff,  having  one 
of  several  warehouses  next  but  one  to  a  boat-builder's  shop  which  took  fire,  on  the 
same  evening,  after  that  fire  was  apparently  extinguished,  gave  directions,  by  an 
extraordinary  conveyance,  for  insuring  that  warehouse,  then  having  others  uninsured, 
but  without  apprising  the  insurers  of  the  neighbouring  fire.  Though  the  terras  of 
the  insurance  did  not  expressly  require  the  communication,  and  the  jury  acquitted 
the  plaintiff  of  any  fraud  or  dishonest  design,  the  court  held  that  the  concealment  of 
this  fact  avoided  the  policy.]  Ducktlt  v.  irUIiams,  2  C.  &  M.  348,  will  doubtless  be 
relied  on  for  the  defendants :  but  the  language  of  the  policy  and  declaration  there 
were  very  different  from  those  now  under  consideration  :  and  nearly  all  the  cases  are 
explainable  upon  the  same  principle. 

Hugh  Hill,  Q.  C,  and  Manisty,  Q.  C,  in  support  of  the  rule.  The  provision  upon 
which  this  question  turns  was  introduced  for  the  protection  of  the  insurers, — a  cir- 
cumstance which  is  not  to  be  lost  sight  of  in  putting  a  construction  upon  it.  It 
clearl3'  was  not  necessary,  to  avoid  this  policy,  that  there  should  have  been  a 
fraudulent  concealment :  it  was  enough  if  there  was  an  omission  on  the  part  of  the 
assured  to  disclose  any  circumstance  which  had  a  tendency  to  the  shortening  of  his 
life,  or  to  render  an  insurance  upon  it  more  than  ordinarily  hazardous.  The  proper 
question  was  not  whether  any  circumstance  existed  which  in  his  belief  had  such  a 
tendency,  but  whether  an}''  existed  which  in  point  of  fact  had  such  a  tendency.  In 
Liiulenau  v.  Deshorouyh  there  was  no  fraud.  Bavley,  J.,  there  said  :  "  I  think,  that, 
in  all  cases  of  insurance,  whether  on  ships,  houses,  or  lives,  the  underwriters  should 
be  in-[80]-formed  of  every  material  circumstance  within  the  knowledge  of  the  assured  ; 
and  that  the  proper  question  is,  whether  any  particular  circumstance  was  in  fact 
material,  and  not  whether  the  party  believed  it  to  be  so.  The  contrary  doctrine 
would  lead  to  frequent  suppression  of  information,  and  it  would  often  be  e.xtremely 
difficult  to  shew  that  the  party  neglecting  to  give  the  infoimatioii  thought  it  material. 
But,  if  it  be  held  that  all  material  facts  must  be  disclosed,  it  will  be  the  interest  of 
the  assured  to  make  a  full  and  fair  disclosure  of  all  the  information  within  their 
reach."  And  Littledale,  J.,  said:  "I  think  the  question,  on  such  a  policy,  is  not 
whether  a  certain  individual  thought  a  particular  fact  material,  but  whether  it  was  in 
truth  material ;  and  of  that  the  jury  are  by  law  constituted  the  judges."  Bufe  v. 
Turner,  6  Taunt.  338,  :2  Marsh.  46,  is  a  distinct  authority  to  the  same  effect.  The 
note  of  2Iei/nc  v.  JTalfer,  cited  from  Pai-k  on  Insurance,  can  hardly  be  correct ;  and  it 
certainly  is  inconsistent  with  the  judgment  of  the  same  learned  judge  in  Carter  v. 
Boehm,  1  W.  Bla.  593,  3  Burr.  1918.  In  Buckett  v.  JVilliams,  2  C.  &  M.  348,  by  a 
declaration  and  statement  as  to  health,  &c.,  signed  by  the  assured  previously  to  effect- 
ing a  policy  on  a  life,  it  was  agreed,  that,  if  any  untrue  averment  was  contained 
therein,  or  if  the  facts  required  to  be  set  forth  in  the  proposal  (annexed)  were  not 
truly  stated,  the  premiums  should  be  forfeited,  and  the  insurance  be  absolutely  null 
and  void.  The  statement  as  to  the  health  of  the  life  was  untrue  in  point  of  fact,  but 
not  to  the  knowledge  of  the  party  making  it :  nevertheless,  it  was  held  that  the 
premiums  were  forfeited,  and  could  not  be  recovered  back.  "A  statement,"  .says 
Lord  Lyndhurst,  C.  B.,  "  is  not  the  less  untrue  because  the  party  making  it  is  not 

(a)  "  Whether  the  party  knew  any  other  circumstances  that  ought  to  be  communi- 
cated to  the  directors." 
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iippiised  of  its  untruth  :  and,  looking  at  the  context,  we  think  it  clear  that  the 
parties  did  not  mean  to  restrict  the  words  in  the  manner  con-[81]-tended  for.  Two 
consequences  are  to  follow  if  the  statement  be  untrue, — one,  that  the  premiums  are 
to  be  forfeited, — the  other,  that  the  a.ssurance  is  to  be  void.  Now,  if  the  statement 
were  untrue  within  the  knowledge  of  the  party  making  it,  the  assurance  would  bo 
void  without  any  such  stipulation.  The  knowledge  of  the  party  is  clearly  immaterial 
as  to  this  last  consequence,  and  therefore  must  be  so  as  to  the  first ;  for  it  would  be 
contrary  to  all  the  rules  of  construction  to  hold  that  it  was  material  as  to  one  conse- 
quence, and  not  as  to  the  other."  [Cockbui'n,  C.  J.  If  it  amounts  to  a  warranty, 
the  knowledge  of  the  party  would  be  immaterial.  But,  where  the  party  says, — "  I  am 
not  aware  of  any  circumstance  having  such  and  such  a  tendency," — does  he  do  more 
than  pledge  his  own  opinion  and  belief?]  It  is  submitted  that  the  words  must  be 
taken  to  amount  to  a  warranty  that  the  assuied  was  not  aware  of  any  circumstance 
or  disordei-  which  in  point  of  fact  tended  to  shorten  his  life  or  to  render  an  assurance 
on  his  life  more  than  ordinarily  hazardous, — not,  as  is  suggested  on  the  other  side, 
that  he  was  not  aware  that  the  circumstances  of  which  he  was  aware  had  the  tendency 
stated.  According  to  the  doctrine  of  the  case  of  Anderson  v.  Fitzgerald,  4  House  of 
Lords  Cases,  48.5,  "  untrue  "  means  untiue  in  fact :  the  assured  takes  upon  himself 
the  risk  of  that  which  he  avers  to  be  true  turning  out  to  be  untrue.  [Cockburn,  C.  J. 
It  would  have  Ijcen  easy  to  require  the  party  expressly  to  negative  his  having  had 
any  disease  or  ailment  tending  to  shorten  his  life  or  to  render  an  assurance  theieon 
more  than  ordinarily  hazardous.]  The  evidence  shewed  that  the  life  was  not  an 
insurable  one.  The  two  serious  attacks  in  18.')3  and  18.54  ought  to  have  been  com- 
municated to  the  insurers.  The  manner  in  which  the  case  was  presented  to  the  jury 
clearly  was  not  in  accordance  with  the  authorities. 

[82]  Cockburn,  C.  J.  I  think  we  are  hardly  in  a  position  to  deal  with  this  case, 
without  Krst  ascertaining  from  my  Brother  Martin  how  he  presented  the  question  to 
the  jury. 

Cur.  adv.  vult, 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  brought  by  the  plaintifl'  as  administrator  of  John  Powell  Jones, 
deceased,  against  the  Provincial  InsuraTice  Company,  ujjon  a  policy  of  insurance  for 
10001.  etlcctcd  by  the  intestate  upon  his  own  life,  in  the  otticc  of  the  defendants,  upon 
the  2Mth  of  February,  1855. 

The  policy  stated  that  the  intestate  had  delivered  into  the  ofiice  of  the  defendants 
a  declaration  in  writing  signed  by  him,  and  being  of  the  .same  date  as  the  policy, 
which  it  was  agreed  should  be  the  basis  of  the  contivict  of  assurance. 

By  the  declaration  actually  signed,  it  was  declared  that  the  age  of  the  assured  did 
not  exceed  twenty-nine  years,  that  he  had  had  the  small-po.x  or  cow-pox,  that  he  had 
not  had  certain  spet-itied  diseases,  that  no  proposal  to  insure  his  life  had  been  declined 
at  any  oHice,  that  he  was  then  in  good  health  and  did  ordinaril}^  enjoy  good  health, 
and  that  "  he  was  tiot  aware  of  any  cii'cumstance  or  disorder  tending  to  shorten  his  life 
or  to  render  an  assurance  on  his  life  more  than  ordinarily  hazardous,"  unless  anything 
stated  in  answer  to  certain  questions  which  prcu'cdcd  the  flcclatalion  might  be  so  con- 
sidered. The  assured  also  thereby  declared  that  the  medical  and  private  referees  named 
iiy  him  in  answei-  to  two  of  those  (|uestions  were  competent  to  give  information  as  to 
his  past  and  present  state  of  health  and  habits  of  life.  The  fleclaration  .so  made  was  iii 
some  respects  erroTieously  recited  in  the  policy,  particularly  [83]  in  adding  to  the  state- 
ment that  the  assured  had  never  been  atllictcd  with  the  specitied  diseases,  the  word.s  "  or 
any  other  disease,  ailment,  or  intirmity  tending  to  the  shortening  of  life."  It,  however, 
also  contained  the  statement  that  thi^  intestate  "  was  not  aware  of  an)'  circumstance, 
or  that  he  had  had  any  disorder,  tending  to  shorten  his  life,  or  to  make  an  instnance 
on  his  life  more  than  usually  hazardous." 

The  declai'ation  in  the  cause  is  in  the  usual  form,  stating  the  policy,  the  pay- 
ment of  premiums,  the  death  of  the  assured,  and  the  jicrfoi-mance  of  conditions 
precedent. 

The  imi)((rtant  pleas  were  the  sec'ond,  fnurth,  and  tiftli. 

The  second  plea  stated  that  the  declaration  in  the  policy  mentioned  w.is  untrue, 
in  this,  that,  at  the  time  of  making  it,  the  assured  had  been  and  was  atHicted  with  a 
disease,  ailment,  or  intirmity  lending  to  the  shortening  of  life. 

The  fourth  ploii  was,  that  the  declaration  was  untrue  in  tiiis,  th.it,  at  I  he  lime  of 
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making  it,  the  assured  was  aware  of  circumstances  which  rendered  an  assurance  on 
his  life  more  than  usually  hazardou.s. 

The  fifth  plea  was,  that  the  declaration  was  untrue  in  this,  that,  at  the  time  of 
making  it,  the  assured  was  aware  that  he  had  had  a  disorder  tending  to  shorten  his 
life,  or  to  render  an  assurance  upon  it  more  than  commonly  hazardous. 

Issues  in  fact  were  joined  upon  these  pleas. 

At  the  trial,  before  Martin,  B.,  it  appeared  that  the  assured  had  had  a  bilious 
attack, — not  being  one  of  the  specified  illnesses, — in  November,  1853,  and  another  in 
May  and  June,  1854.  The  evidence  as  to  the  character  of  these  attacks  was  con- 
ti'adictory  ;  according  to  the  evidence  of  Mr.  Parr}',  a  medical  man  who  attended 
[84]  the  assured  in  both  those  illnesses,  and  also  in  that  which  caused  his  death  in 
1856,  there  was  nothing  in  the  illnesses  of  1853  and  1854  to  shorten  or  aft'ect  the  life 
of  the  assured  or  make  it  less  good.  He  stated  that  the  assured  recovered  rapidly 
fi'om  them,  and  that  hi.s  state  of  health  afterwards  was  as  good  as  ever. 

The  evidence  of  other  medical  men  conflicted  with  that  of  Mr.  Parry  ;  but  it  did 
not  appear  that  their  opinion  had  ever  been  communicated  to  the  assured. 

We  are  informed  by  the  learned  judge  that  the  defendants  at  the  trial  relied 
altogether  upon  the  statement  at  the  foot  of  the  proposal  and  declaration  actually 
signed  by  the  assured,  commencing,  "I,  the  above-mentioned  John  Powell  Jones," 
and  insisted,  that,  under  the  words  "  I  am  not  aware  of  any  disorder  or  circumstance 
tending  to  shorten  my  life,  or  to  render  an  assurance  on  my  life  more  than  usually 
hazardous,"  it  was  enough  foi'  them  to  .shew  that  the  illnesses  of  1853  and  1854  did 
in  fact  tend  to  shorten  the  life  of  the  assured,  or  to  render  an  assurance  upon  it  more 
than  usually  hazardous,  without  shewing  that  the  assured  was  aware  that  they  were 
of  that  character. 

The  defendants  did  not  at  the  trial  rely  upon  the  declaration  recited  in  the  policy 
as  being  more  stringent  than  that  actually  signed,  nor  did  they  refer  to  or  rely  upon 
the  answers  to  the  questions  preceding  the  declaration,  commencing  "  I,  the  above- 
named,  &c." 

The  learned  judge  ruled  and  directed  the  jury,  that,  if  the  assured  honestly 
believed  at  the  time  he  made  the  declaration  that  the  bilious  attacks  had  no  effect 
upon  his  health,  and  did  not  tend  to  shorten  his  life,  or  to  render  an  assurance  upon 
his  life  more  than  usually  hazardous,  the  fact  that  he  was  aware  that  he  had  had  those 
attacks,  even  though  (without  his  knowledge)  [85]  they  had  such  a  tendency,  would 
not  defeat  the  policy.     The  jury  found  for  the  plaintifl',  for  the  amount  of  the  policy. 

In  Easter  Term  last,  a  rule  was  obtained  for  a  new  trial,  upon  the  ground  of  mis- 
direction with  reference  to  the  issues  raised  with  reference  to  the  first,  second,  fourth, 
and  fifth  pleas,  in  this,  that  it  was  immaterial  as  regards  the  issues  on  the  first  and 
second  pleas  whether  John  Powell  Jones  was  aware  of  the  untruth  of  his  declaration, 
provided  it  was  untrue  iu  fact ;  and  in  this,  that,  as  regards  the  issues  on  the  fourth 
and  fifth  pleas,  it  was  immaterial  whether  John  Powell  Jones  knew  of  the  consequences 
or  eftect  of  the  attacks  of  1853  and  1854,  if  he  knew  of  such  attacks  in  point  of  fact. 

The  rule  was  fully  argued  before  the  Lord  Chief  Justice,  my  Brother  Willes,  and 
myself  ;  and  we  took  time  to  consider. 

In  our  opinion,  the  course  taken  at  the  trial  lenders  it  unnecessary  to  pronounce 
any  judgment  upon  any  of  the  points  argued,  except  the  construction  of  the  declara- 
tion actually  signed.  No  point  was  made  at  the  trial  as  to  the  eftect  of  the  answers 
to  the  questions  preceding  the  declaration  signed,  or  as  to  the  plaintitt"  being  l)ound 
by  the  recital  in  the  policy,  though  untrue.  And  there  was  an  obviously  good  reason 
for  abstaining  from  insisting  upon  those  matters,  inasmuch  as  they  would  unquestionably 
have  been  distasteful  to  the  jury,  who  would,  after  all,  assuming  the  defendants  co 
be  right  upon  those  points,  have  had  to  pronounce  upon  the  question  of  materiality. 
The  defendants,  therefore,  cannot  now  be  heard  to  argue  any  such  point  not  raised  at 
the  trial ;  and  the  only  one  there  raised  and  decided,  was, — first,  that  the  declaration 
"  I  am  not  aware  of  any  disorder  or  circumstance  tending  to  shorten  my  [86]  life," 
&c.,  referred  not  merely  to  the  knowledge  of  the  assured  of  the  disorder  or  circumstance, 
liut  also  to  his  knowledge  that  it  tended  to  shorten  life,  &c. 

In  the  argument,  we  were  referred  by  the  defendants'  counsel  to  several  authorities, 
— amongst  others,  Lindenau  v.  Ihsliomnj'h,  8  B.  &  C.  586,  3  M.  &  R.  45, — as  est^ablishing 
the  proposition  which,  as  a  general  rule,  is  indisputable,  that  it  is  the  duty  of  a  party 
effecting  an  insurance  on  life  or  property  to  communicate  to  the  underwriter  or  other 
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insurer  .-ill  material  facts  within  his  knowledge  tnuchini;  the  suhject-niatter  of  the 
insurance,  and  that  it  is  a  question  for  the  jury  whether  any  particular  fact  was  or  was 
not  material  to  be  communicated.  It  is,  however,  equally  clear  that  the  underwriteis 
may  in  any  particular  case  limit  their  right  in  this  lespect  to  that  of  being  informed 
of  what  is  in  the  knowledge  of  the  assured,  not  only  as  to  its  existence  in  point  of  fact, 
but  also  as  to  its  materiality  :  and  in  our  opinion  that  is  the  effect  of  the  limited 
declaration  rei|uired  in  the  present  case  as  to  disorders  or  circumstances  tendiiig  to 
shorten  life  or  to  render  an  insurance  upon  the  life  insured  more  than  ordinarily 
hazardous.  Therefore,  upon  the  construction  of  that  clause  which  alone  was  relied  on 
at  the  trial,  we  are  of  opinion  that  the  direction  of  the  learned  judge  was  right,  and 
that  the  rule  for  a  new  trial  ought  to  be  discharged. 
Kule  discharged. 


[87]    Thomas  Ashley  Sutton,  by  Robert  M'Clive,  his  Next  Friend,  c  Williaji 
Sadler  and  Edward  Davenport.    July  4th,  1857. 

[S.  C.  26  L.  J.  C.  P.  284  ;  3  Jur.  N.  S.  1150  ;  5  W.  R.  880.     Adopted,  Smilh  v.  Teblntt, 
1867,  L.  R.  1  P.  &  D.  436  ;  Ckare  v.  Ckare,  1869,  I>.  R.  1  P.  &  D.  657.] 

The  presumption  that  every  man  is  sane,  until  the  contrary  is  proved,  is  not  a  presump- 
tion of  law,  but  a  presumption  of  fact,  or,  at  the  most,  a  mixed  presumption  of  law 
and  fact. — The  competency  of  a  testator  is  to  be  assumed  until  it  is  impeached  by 
evidence :  but  it  is  not  to  be  assumed,  as  a  matter  of  law,  that  a  will  is  valid, 
as  made  by  a  competent  testator,  unless  the  court  or  jury  who  have  to  decide 
upon  it  are  convinced  that  he  was  competent. — Therefore,  he  who  relies 
upon  a  will,  in  opposition  to  the  title  of  the  heir-at-law,  must  prove  that  it  is  the 
will  of  a  person  of  sound  and  disposing  mind.  Such  proof  having  been  given,  if 
incompetency  of  the  testator  to  make  a  will  be  alleged,  it  is  incompetent  on  the 
party  alleging  it  to  prove  it. — In  an  action  by  heir-at-law  against  devisee, — the 
question  in  i.ssue  being  as  to  the  capacity  of  the  testator  to  make  a  will, — the  judge 
in  his  sunnning-up  told  the  jury  "that  the  heir-at-law  was  entitled  to  recover  unless 
a  will  was  proved  :  but  that,  when  a  will  was  produced,  and  the  execution  of  it 
proved,  the  law  picsumed  .sanity,  and  thei'efore  the  burtiien  of  proof  was  shifted  ; 
and  that  the  devisee  nuist  prevail,  unless  the  heir-at-law  established  the  incom- 
petency of  the  testator  ;  and  that,  if  the  evidence  was  such  as  to  make  it  a  measuring 
cast,  and  leave  them  in  doubt,  they  ought  to  find  for  tlic  defendant;" — Held,  a 
misdii'cction. — In  ejectment  by  heir  against  devisee,  the  heirship  being  admitted, 
the  defendant  is  entitled  to  begin. 

Upon  a  question  between  heir  and  devisee  as  to  the  competency  of  the  testator  at  the 
time  of  making  the  will,  a  witness  having  been  called  on  the  part  of  the  defendant 
to  prove  certiiin  statements  made  by  him  relative  to  the  property  he  took  under 
the  will  of  his  father, — the  last-mentioned  will  was  ottered,  as  well  to  shew  the 
opinion  entertained  of  him  by  his  father  as  to  competency  to  manage  property,  as 
to  shew  that  the  statements  .so  proved  to  have  been  made  by  him  were  consistent 
and  true.  Upon  an  objection  taken  by  the  plaintitl's  counsel  to  its  admissibility, 
and  a  doubt  l>eing  exprcs.sed  by  the  learneil  judge,  the  defendant's  counsel  withdiew 
the  document :- -Held,  that  the  circumstance  of  the  judge,  in  his  summing  up, 
observing  upon  the  objection  and  the  nonproduction  of  that  will  as  all'ording  a  fair 
inference  that  the  will  if  produced  would  shew  that  the  testator  (whose  will  was  in 
question)  well  knew  what  he  was  saying  when  he  made  the  declarations  respecting 
it,  was  no  misdirection,— although  apparentl}'  giving  ett'ect  to  evidence  which  had 
been  ruled  to  be  inadmissible. — Held  also,  that  it  was  no  misdirection  in  point  of 
law  to  tell  the  jury  that  they  might  take  into  their  consideration  statements  matlo 
by  the  testator  as  to  the  dis|)ositions  contained  in  his  will,  and  which  in  f.ict  corre- 
sponded therewith,  as  throwing  back  light  on  the  [leriod  at  which  the  will  was 
executed  (a  year  before),  and  as  all'ording  means  of  inferring  what  was  the  state 
of  his  competency  at  that  period. 

This  w!is  an  action  of  ejectment  for  the  recovery  of  lands  in  Cheshire.     The  causo 
came  on  for  tri.il  before  P.ramwcll,  li.,  at  the  last  assizes  at  Chester,  and  occupied  four 
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days.     The  question  turned  upon  the  competency  of   one    WiUiani  Walter   Sutton, 
who  died  in  the  year  1849,  to  make  a  will. 

The  defendant  admitted  that  the  plaintiff  was  heir-at-law  of  the  person  last  seised, 
and  claimed  as  devisee,  and  insisted  that  he  was  entitled  to  begin,  which  was  conceded  (a). 
A  will  was  then  produced  ;  and  after  proving  the  execution  of  it,  as  required  by  the 
statute  7  W.  4  &  1  Vict.  c.  26,  the  defendant's  counsel  called  witnesses  to  prove  the 
testator's  competency. 

Evidence  was  then  given  on  the  part  of  the  plaintiff,  to  impeach  the  competency 
of  the  testator  ;  and  it  was  sought  to  be  shewn  that  he  had  been  incompetent  k  nativi- 
tate,  and  also  that,  if  ever  capable  of  making  a  will,  he  had  from  habitual  and  incessant 
drunkeiniess  rendered  himself  incapalile. 

The  learned  Baron,  in  leaving  the  case  to  the  jury,  told  them  that  the  heir-at-law 
was  entitled  to  recover  unless  a  will  was  proved  :  but  that,  when  a  will  was  [88] 
produced,  and  the  execution  of  it  proved,  the  law  presumed  sanity,  and  therefore  the 
burthen  of  proof  was  shifted  ;  and  that  the  devisee  must  prevail,  unless  the  heir-at- 
law  established  the  incompetency  of  the  testator  ;  and  that,  if  the  evidence  was  such 
as  to  make  it  a  measuring  east,  and  leave  them  in  doubt,  they  ought  to  find  for  the 
defendant. 

The  jury  returned  a  verdict  for  the  defendant. 

Grove,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
grounds  of  misdirection  and  that  the  verdict  was  against  evidence,  and  also  upon 
affidavits  imputing  partiality  and  misconduct  to  the  jury.  He  submitted,  upon  the 
authority  of  Hanmod  v.  Baker,  .3  Moore's  P.  C.  282,  that  the  learned  Baron  was  wrong 
in  laying  it  down  that  the  burthen  of  proof  of  incompetency  lay  on  the  plaintiff".  As 
to  the  alleged  misconduct  of  the  jury,  he  refeired  to  Metcalf  v.  Green,  Cro.  Eliz.  189  ; 
Co.  Litt.  227  h.  ;  Hughe.t  v.  Budd," 8  Dowl.  P.  C.  315;  lifmris  v.  Fivian,  10  M.  & 
W.  137. 

John  Evans,  Q.  C,  Welsby,  and  Coxon,  on  a  former  day,  shewed  cause.  The 
summing-up  of  the  learned  Baron  was  perfectly  correct ;  for,  all  the  authorities  lay  it 
down  that  the  burthen  of  proving  the  incompetency  of  the  testator  lay  on  the  party 
impeaching  the  will.  In  1  Williams  on  Executors,  5th  edit.  18,  it  is  said  :  "If  a  party 
impeach  the  validity  of  a  will  on  account  of  a  supposed  incapacity  of  mind  in  the 
testator,  it  will  be  incumbent  on  such  party  to  establish  such  incapacity  by  the  clearest 
and  most  satisfactory  proofs.  The  burthen  of  proof  rests  upon  the  person  attempting 
to  invalidate  what  on  its  face  purports  to  be  a  legal  act :  2  Phill.  E\'id.  7th  edit.  293. 
Sanity  must  be  presumed  till  the  contrary  is  shewn  :  Groom  v.  Thomas,  2  Hagg.  434. 
Hence,  if  there  is  no  evidence  [89]  of  insanity  at  the  time  of  giving  the  instructions 
for  a  will,  the  commission  of  suicide  three  days  after  will  not  invalidate  the  instrument, 
by  raising  an  inference  of  pi'evious  derangement :  "  Burrowes  v.  Bmrmns,  1  Hagg.  109  : 
see  also  Hohy  v.  Uohy,  1  Hagg.  146.  The  learned  Baron,  in  substance,  told  the  jury 
that  the  heir-at-law  was  entitled  to  recover,  unless  a  will  was  proved  ;  but  that,  when 
a  will  was  produced,  and  the  execution  of  it  proved,  the  law  presumed  sanity,  and 
therefore  the  burthen  of  proof  was  shifted,  and  that  the  devisee  must  pi'evail  unless 
the  heir-at-law  established  the  incompetency  of  the  testator ;  and  that,  if  the  evidence 
was  such  as  to  make  it  a  measuring  cast,  and  leave  them  in  doubt,  they  ought  to  find 
for  the  defendant.  [Cre.sswell,  J.  The  latter  part  amounts  to  this, — if  you  cannot 
tell  on  which  side  the  evidence  preponderates,  find  for  the  defendant.]  It  was  for 
the  plaintiff  to  establish  his  case  :  if  he  failed  to  satisfy  the  jury  of  the  insanity  of  the 
testator,  the  defendant  was  entitled  to  succeed.  In  The  Attorney-General  v.  Parnther, 
3  Bro.  C.  C.  441,  Lord  Thurlow,  C,  thus  lays  down  the  rule  : — "If  dei'angement  be 
alleged,  it  is  clearly  incuml)ent  on  the  party  alleging  it  to  prove  such  derangement: 
if  such  derangement  be  proved,  or  be  admitted  to  have  existed  at  any  particular 
pei'iod,  but  a  lucid  interval  be  alleged  to  have  prevailed  at  the  period  particularly 
referred  to,  then  the  burthen  of  proof  attaches  on  the  party  alleging  such  lucid  interval, 
who  must  shew  sanity  and  competence  at  the  peiiod  when  the  act  was  done,  and  to 
which  the  lucid  interval  refers  ;  and  it  certainly  is  of  equal  importance  that  the  evidence 
in  support  of  the  allegation  of  a  lucid  interval,  after  derangement  at  any  period  has 
been  established,  should  be  as  strong  and  as  demonstrative  of  such  fact,  as  where  the 
object  of  the  proof  is  to  establish  derangement.     The  evidence  in  such  a  case,  applying 

(a)  See  Doe  d.  Bather  v.  Brayne,  5  C.  B.  655. 
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to  stilted  intervals,  ought  to  go  [90]  to  the  st;ite  and  hahits  of  the  person,  and  not  to  the 
accidental  interview  of  any  individual,  oi-  to  the  degree  of  self-possession  in  any  particular 
act ;  for,  from  an  act  with  reference  to  certain  circumstances,  and  which  docs  not  of  itself 
mark  the  restriction  of  that  mind  which  is  deemed  necessary,  in  general,  to  the  disposition 
and  management  of  affairs,  it  were  cei'tainly  extremely  dangerous  to  draw  a  conclusion 
so  general  as  that  the  party  who  had  confessedly  before  laboured  under  a  mental  derange- 
ment, was  capable  of  doing  acts  binding  on  himself  and  others."  8o,  in  Cfwotii  v.  Thomas, 
i  Hagg.  Ec.  -133,  Sir  John  Xicholl  says  :  "  The  point  in  this  case  is,  the  sanity  or  insanity 
of  the  tesUiti'ix, — a  sortof  case  which  always  depends  on  its  own  pai'ticular  circumstances. 
The  principle  of  law-  applicable  to  such  a  question  admits  of  no  controversy.  Every 
pei'son  is  presumed  to  be  sane  until  it  is  shewn  that  he  has  become  insane:  the  pre- 
sumption then  changes  ;  it  is  presumed  that  he  continues  of  unsound  mind,  and  the 
party  setting  up  any  instrument  executed  after  insanity  has  manifested  itself,  has  the 
burthen  of  proof  cast  upon  him  ;  he  must  shew  recovery,  and  he  must  shew  not  merely 
that  the  party  whose  act  is  the  subject  of  inquiry  was  restored  to  a  state  of  calmness, 
and  to  the  abilitv  of  holding  rational  conversation  on  some  topics,  but  that  his  mind, 
having  shaken  oH'  all  disease,  was  again  become  perfect,  was  sound  upon  all  subjects, 
and  that  no  delusion  remained."  The  same  doctrine  is  laid  down  in  Professor  Greenleaf's 
treatise  on  the  law  of  evidence,  7th  edit.  §§  42,  6S9.  In  tartiwigJit  v.  Cartwrvjht, 
1  Fhillim.  100,  Sir  W.  Wynne  says, — "I  take  it  the  rule  of  law  of  England  is  the 
rule  of  the  civil  law,  as  laid  down  in  the  second  book  of  the  Institutes  (lib.  2, 
tit.  12,  §  2),  'Furiosi  autem  si  per  id  tempus  fecerint  tcstamentum  quo  furor  eorum 
intermissus  est,  jure  testati  esse  videntur."  There  is  no  kind  of  doubt  [91] 
of  it ;  and  it  has  been  admitted  that  is  the  principle.  If  j^ou  can  establish  that 
the  party  atHicted  habitually  by  a  malady  of  mind  has  intermissions,  and  if  there  was 
an  intermission  of  the  disoider  at  the  time  of  the  act,  that  being  proved  is  sufficient, 
and  the  general  habitual  insanity  will  not  affect  it :  but  the  effect  of  it  is  this, — it 
inverts  the  ordei-  of  proof  and  of  presumption,  for,  until  proof  of  habitual  insanity  is 
made,  the  jji-esumption  is  that  the  party  agent,  like  all  human  creatures,  was  rational : 
but,  where  an  habitual  insanity  in  the  mind  of  the  person  who  docs  the  act  is 
established,  there  the  party  who  would  take  advantage  of  the  fact  of  an  interval  of 
reason,  nnist  prove  it ;  so  that,  in  all  these  cases,  the  question  is,  whether,  admitting 
habitual  insanity,  there  was  a  lucid  interval  or  not  to  do  that  act."  The  rule  is  the 
same  in  the  American  courts.  In  Brooks  v.  /iarrett,  7  Pickering,  94,  it  was  held,  that, 
a  will  being  proved  prima  facie  by  the  statute  of  evidence,  the  burthen  of  proof  is  on 
the  party  olijecting  to  its  allowance  on  the  ground  of  insanity,  to  shew  that  the 
testator  was  not  of  sound  mind  :  and,  if  the  evidence  is  doubtful,  the  presumption  of 
law  in  favour  of  .sanity  is  to  have  its  effect.  [Cresswcll,  J.  The  onus  lay  on  the 
defendants,  who  set  up  the  devise,  to  pi'ove  that  the  will  was  made  by  a  person  of 
sound  disposing  mind.  You  say  that  was  .satisfied  by  the  pi'esumjition  that  every 
man  is  sane  until  the  contrary  is  pi-oved?]  Exactly  so.  [C'rowdcr,  .].  Could  it  be 
correct  to  tell  the  jury,  that,  if  they  have  a  doubt  about  it,  after  taking  into  considera- 
tion the  presumjjtion  of  sanity,  thej'  must  still  find  in  favour  of  the  willf]  The 
competency  of  the  party  is  a  presumption  of  law.  [Crowdcr,  .1.  What  have  the  jury 
to  do  with  presumptions  of  law?  Williams,  J.  Is  it  a  presumption  of  law  or  a  pre- 
sumption of  fjict?]  It  is  submitted  that  it  is  a  pi-csumjjtion  of  law.  All  the 
authorities  shew  that  in-[92]-conipetency  nnist  be  pioved.  [Cresswcll,  J.  You  eon- 
tend  that  it  lies  on  the  ])arty  who  seeks  to  defeat  the  will,  by  evidence  to  rebut  the 
pri^suinption  of  competency.  Willes,  .1.  The  <iuestion  is,  whether  the  jiny  must  not 
be  satislicil  that  the  testator  is  competent.]  The  case  of  lliriitir  v.  Fireman,  1  Deane's 
Eccl.  K.  li)2, — which  was  a  (picstion  as  to  the  capacity  of  an  English  subject  ilomiciicd 
in  France  to  make  a  will  acc()rding  to  the  law  of  this  country, — has  some  bcai-ing  upon 
this  case. 

As  to  the  alleged  misconduct  of  the  jury,  affidavits  were  produced  whirl)  fully 
answered  those  upon  which  the  rule;  was  founded. 

(irove,  i}.  C,  iicavan,  and  M'Intyre,  in  support  of  the  rule,  insisted  that  the 
learned  Paron  nn'.sdirected  the  jury,  in  telling  them  that  the  onus  lay  on  the  plaintiff' 
to  establish  the  incompetency  of  the  t(^stator ;  relying  mainly  upon  the  cases  of  Ham/ 
V.  Bnfliii,  2  Moore's  P.  C.  4S1,  and  llarwond  v.  Bnhn;  :\  Moore's  P.  C.  2K2.  In  the 
former  of  these  cases,  it  is  stated  by  Pai-ke,  H.,  that  the  oinis  proliandi  lies  in  every 
case  on  the  ])arty  [jropounding  a  will,  and  that  he  nuisl  satisfy  the  conscicnoo  of  the 

C,  P.  XVI II. —22 
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court  that  the  instrument  so  propounded  is  the  last  will  of  a  fi-ee  and  capable  testator. 
And  in  Hancood  v.  Baker,  Erskine,  J.,  delivering  the  judgment  of  the  court,  says  : 
"  Their  lordships  are  of  opinion,  that,  in  order  to  constitute  a  sound  disposing  mind, 
the  testator  must  not  only  be  able  to  understand  that  he  is  by  his  will  giving  the 
whole  of  his  property  to  one  object  of  his  regard  ;  but  that  he  must  also  have  capacity 
to  comprehend  the  extent  of  his  property,  and  the  nature  of  the  claims  of  others  whom 
b}^  his  will  he  is  excluding  from  all  participation  in  that  property  ;  aTid  that  the  pro- 
tection of  the  law  is  in  no  cases  more  needed  than  in  those  where  the  mind  has  been 
too  much  [93]  enfeebled  to  comprehend  more  objects  than  one,  and  most  especially 
when  that  one  object  may  be  so  forced  upon  the  attention  of  the  invalid  as  to  shut 
out  all  others  that  might  require  consideration ;  and  therefore  the  question  which 
their  lordships  propose  to  decide  in  this  case  is,  not  whether  Mr.  Baker  knew  when 
he  was  giving  all  his  property  to  his  wife,  and  excluding  all  his  other  relations  from 
any  share  in  it,  but  whether  he  was  at  that  time  capable  of  recollecting  who  those 
relations  were,  of  undei'standing  their  respective  claims  upon  his  regard  and  bounty, 
and  of  delil)erately  forming  an  intelligent  purpose  of  excluding  them  from  any  share 
in  his  property.  If  he  had  not  the  capacity  required,  the  propiiety  of  the  disposition 
made  by  the  will  is  a  matter  of  no  importance.  If  he  had  it,  the  injustice  of  the 
exclusion  would  not  aflect  the  validity  of  the  disposition,  though  the  justice  or 
injustice  might  cast  some  light  upon  the  question  as  to  his  capacity." 

Cur.  adv.  vult. 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court  (a) : — 

This  was  an  ejectment  tried  before  Bramwell,  B.,  at  the  last  Chester  Assizes. 

The  defendant  admitted  that  the  plaintiff  was  heir-at-law  of  the  person  last  seised, 
and  claimed  as  devisee,  and  insisted  upon  the  right  to  begin,  which  was  granted. 
His  counsel  then  produced  a  will,  and,  after  proving  the  execution  of  it,  as  required 
by  the  statute  7  \\.  4  &  1  Vict.  c.  26,  called  witnesses  to  prove  the  competency  of  the 
testator.  The  plaintiff  then  gave  e\'idence  to  impeach  his  competency,  and  endeavoured 
to  shew  that  [94]  he  had  been  incompetent  a  nativitate.  The  learned  judge,  in 
summing  up,  told  the  jury  that  the  heir-at-law  was  entitled  to  recover  unless  a  will 
was  proved  ;  but  that,  when  a  will  was  pioduced,  and  the  execution  of  it  proved,  the 
law  piesumed  sanity,  and  therefore  the  bui-then  of  proof  was  shifted ;  and  that  the 
devisee  must  prevail,  unless  the  heir-at-law  established  the  incompetency  of  the 
testator ;  and  that,  if  the  evidence  was  such  as  to  make  it  a  measuring  cast,  and  leave 
them  in  doubt,  they  ought  to  find  for  the  defendant.  A  verdict  ha\'ing  been  found 
for  the  defendant,  a  rule  nisi  for  a  new  trial  was  granted  in  Easter  Term,  it  being 
alleged  that  the  learned  judge  misdirected  the  jury. 

The  question  was  argued  before  us  after  last  term  ;  and  some  cases  were  cited  in 
which  it  has  been  said  that  sanity  is  presumed,  and  that  the  onus  of  proof  is  on  him  who 
disputes  it.  The  cases  principally  relied  on,  were.  The  Attorney-General  v.  Parnther, 
3  Bro.  Ch.  Ca  441,  (rroom  v.  Thomas,  2  Hagg.  Eccl.  Rep.  434,  and  Brooks  v.  Barrett, 
7  Pickering's  U.  S.  Rep.  94 ;  and  a  passage  in  Professor  Greenleaf's  treatise  on 
Evidence  was  also  relied  on. 

The  case  of  The  Attorney-General  v.  Parnther  was  cited  for  the  following  passage  in 
the  judgment  of  the  Lord  Chancellor:  "If  derangement  be  alleged,  it  is  clearly 
incumbent  on  the  party  alleging  it  to  prove  such  derangement:  if  such  derangement 
be  proved  or  be  admitted  to  have  existed  at  any  particular  period,  but  a  lucid  interval 
be  alleged  to  have  prevailed  at  the  period  particularly  referred  to,  then  the  burthen  of 
proof  attaches  on  the  party  alleging  such  lucid  interval,  who  must  shew  competence  at 
the  period  when  the  act  was  done,  and  to  which  the  lucid  interval  refers."  If  that  is 
correct, — and  we  see  no  reason  to  dispute  it, — the  converse  also  is  true,  that  he  who 
alleges  competency  must  prove  it.  Now,  he  who  relies  on  a  will  in  oppo-[95]-sition 
to  the  title  of  the  heir-at-law,  must  allege  that  it  is  the  will  of  a  person  of  sound  and 
disposing  mind  :  he  must  therefore  prove  it.  The  case  of  Groom  v.  Thomas,  2  Hagg. 
Eccl.  Rep.  434,  was  in  circumstances  veiy  similar.  The  testator  was  admitted  to  have 
been  sane,  and  afterwards  insane ;  and  there  the  court  held,  that  the  party  propound- 
ing a  will  executed  after  the  period  when  the  testator  was  admitted  to  have  become 
insane,  was  bound  to  prove  sanity.     The  decision,  therefore,  was  no  authority  for  the 

(a)  The  case  was  argued  before  Cresswell,  J.,  Williams,  J.,  Crowder,  J.,  and 
Willes,  J. 
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defendant  in  this  case.  It  was  cited  for  the  principle  laid  down  b\-  Sir  John  Nicholl, — 
"  Every  person  is  presumed  to  be  sane,  until  it  is  shewn  that  he  has  become  insane  :  the 
presumption  then  changes ;  it  is  presumed  that  he  continues  of  unsound  mind  ;  and 
the  jiarty  setting  up  any  instrument  [executed]  after  insanity  has  manifested  itself, 
lias  the  burthen  of  proof  cast  upon  him  ;  he  must  shew  recover}'."  That  is  perfectly 
correct  :  liut  the  learned  judge  of  the  Kcclcsiastical  court  was  evidently  dealing  with 
a  case  of  adiiiitted  original  sanity,  then  of  proved  insanity  ;  and  it  has  no  application 
to  a  case  where  capacity  was  never  admitted  :  nor  was  he  affecting  to  state  the  precise 
nature  and  extent  of  the  presumption  to  be  made  in  favour  of  sanity.  Reliance  was 
also  placed  on  two  passages  in  the  \'ery  learned  work  of  the  late  Professor  Greenleaf 
upon  the  Law  of  Evidence.  In  §  i2  of  the  first  volume  (7th  edit.),  he  says:  "Every 
man  is  presumed  to  be  of  sane  mind  until  the  contrary  is  shewn  : "  and  for  this  he 
refers  to  The  AUorney-General  v.  Parnther,  and  Hale's  Pleas  of  the  Crown,  30.  It 
therefore  carries  the  case  no  further.  The  rule  in  criminal  cases  depends  upon  diflfereut 
considerations.  Again,  under  the  title  "  Wills,"  in  §  GlS9,  the  learned  professor  writes, 
— "In  regard  to  insanity,  or  want  of  sufficient  soundness  of  mind,  we  have  heretofore 
seen,  that,  though  in  the  probate  of  a  will,  as  the  real  issue  [96]  is,  whether  there  is  a 
valid  will  or  not,  the  executor  is  con.sideretl  as  holding  the  affirmative,  and  therefore 
may  seem  bound  affirmatively  to  prove  the  sanity  of  the  testator,  yet  we  have  also 
seen  that  the  law  itself  presumes  every  man  to  be  of  sane  mind  until  the  contrary  is 
shewn  : "  and  he  refers  to  the  passage  before  mentioned,  to  a  passage  under  title 
"  Insanity,"  §  373  (which  relates  to  the  responsibility  of  a  party  for  his  actions),  and 
to  Brooks  V.  Bairelt,  7  Pickering's  Rep.  94.  He  adds, — "The  burthen  of  proving 
unsoundness  or  imliecility  of  mind  in  the  testator  is  therefoi'e  on  the  party  impeaching 
the  validity  of  the  will  for  this  cause."  If  the  learned  professor  by  this  passage  means 
that  the  competency  of  a  testator  is  to  be  assumed  until  it  is  impeached  by  evidence, 
we  agree  with  him  :  but,  if  he  means  that  a  will  must  be  assumed  to  be  valid,  as  made 
by  a  competent  testator,  unless  the  court  or  jury  who  have  to  decide  upon  it  are  con- 
vinced that  he  was  incompetent,  we  think  it  is  not  in  accordance  with  the  English 
authorities  on  the  subject.  The  professor  says  that  the  competency  of  a  testator  is  a 
presumption  of  law,  not  of  fact. 

On  this  doctrine  of  presumptions  there  is  a  very  learned  chapter  in  Starkio  on 
Evidence.  He  divides  presumptions  into  presumptions  of  law,  which  are  altogether 
artificial ;  presumptions  of  law  and  fact,  which  are  of  a  mixed  character  (being  also 
artificial  presumptions,  but  to  be  found  by  jiu'ies,  being  recognised  and  warranted  by 
the  law  as  the  propei'  infeiences  to  be  made  by  juries  under  particular  circumstjinces) ; 
and  natural  presumptions,  or  presumptions  of  mere  fact.  The  presumption  of  sanity 
cainiot,  we  think,  be  treated  as  a  merely  artificial  or  legal  presumption,  but,  at  the 
utmost,  as  a  presumption  of  law  and  fact,  that  is,  an  inference  to  bo  made  by  a  juiy 
from  the  absence  of  evidence  to  shew  that  a  party  does  not  enjoy  that  sound-[97]-ness 
which  experience  proves  to  be  the  gcncial  condition  of  the  human  mind.  But,  in 
such  cases,  when  evidence  is  laid  licfoi'e  a  jury,  they  must  decide  according  to  what 
they  believe  to  be  the  ti'uth  :  and,  where  a  will  is  .set  up  as  a  valid  will,  a  jury  ought 
not  to  [jionouuce  it  to  be  so,  unless  they  are  convinced  of  the  affirmative.  In  another 
passage,  Mr.  Starkie  speaks  of  the  presumption  of  .sanity  in  a  testator  as  a  presumption 
of  fact. 

On  the  other  hand,  the  counsel  in  sup[)ort  of  the  rule  called  our  attention  to  JJarn/ 
V.  Hutlin,  i  Moore's  I*.  0.  481,  where  Parke,  B.  stated  as  the  indisputable  rule  of  law 
that  the  onus  probandi  lies  in  every  case  on  the  party  propounding  a  will,  and  he 
must  satisfy  the  conscience  of  the  court  that  the  instrument  so  propounded  is  the 
last  will  of  a  free  and  capable  testatoi' ;  and  to  IJarwood  v.  Baker,  3  Moore's  P.  C.  282. 
In  this  latter  case,  a  will  hail  been  piopoiuided  in  the  Prerogative  court  of  Canterbury. 
The  attesting  witnesses  were  examined,  and  several  others  on  either  side.  The  judge 
of  that  court  by  his  deciee  ])rononncod  ag.iinst  the  force  and  validity  of  tiie  pretended 
will,  uiKjii  the  giound  that  the  evidence  adduced  was  not  sufficient  to  ])rove  that  the 
tleceascd  was  a  cajjable  testator.  Against  this  decree  the  party  propounding  the  will 
appcali'd.  The  .Judicial  Connnittee  dismissed  the  a])])eal,  "because  the  ])artv  |)ri)- 
jioiniding  the  will  had  not  satisfactoiily  ])roved,  as  lie  was  bound  to  do,  that  the 
paper  in  question  did  contain  the  last  will  and  testanioiit  of  the  deceased."  In  neither 
of  these  eases  was  any  weight  given  to  the  presumption  of  sanity  unconnected  with 
the  evidence. 
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Some  \eiy  valuable  ol)ser\'atioiis  on  this  subject  are  to  l^e  found  in  the  judgment 
of  Lord  Brougham  in  IVaring  v.  Waring,  6  Moore's  P.  C.  355:  "The  burthen  of 
proof,"  says  his  Lordship,  "  often  shifts  about  in  the  progress  of  the  cause,  accordingly 
as  the  successive  steps  of  the  inquiry,  by  leading  to  inferences  decisive  until  [98] 
rebutted,  cast  on  the  one  or  the  other  party  the  necessity  of  protecting  himself  from 
the  consequences  of  such  inferences.  Xoi'  can  anything  be  loss  profitable  as  a  guide 
to  our  ultimate  judgment,  than  the  assertion,  which  all  parties  are  so  ready  to  put 
forward  severally,  that,  in  the  question  under  consideration,  the  proof  is  on  the  other 
side.  Thus,  no  donbt,  he  who  propounds  a  latter  will,  undertakes  to  satisfy  the  court 
of  prolwte  that  the  testator  made  it,  and  was  of  sound  and  disposing  mind.  But 
very  slight  proof  of  this,  wheie  the  factum  is  regular,  will  suffice  ;  and  they  who 
impeach  the  instrument  must  produce  their  proofs,  should  the  party  actor  (the  part}' 
propounding)  choose  to  rest  satisfied  with  his  prima  facie  case  after  an  issue  tendered 
against  him.  Li  this  ease,  the  proof  has  shifted  to  the  impugner ;  but  his  case  may 
easily  shift  it  back  again."  The  result  must  be  the  same  where  the  party  propounding 
does  not  rely  on  a  prima  facie  case,  but  gives  the  whole  of  his  proofs  in  the  first 
instance.  The  onus  remains  on  him  throughout ;  and  the  court  or  jury  who  have  to 
decide  the  question  in  dispute  must  decide  upon  the  whole  of  the  evidence  so  given  : 
and,  if  it  does  not  satisfy  them  tliat  the  will  is  valid,  they  ought  to  pionounce 
against  it. 

If,  indeed,  a  will,  not  irrational  on  the  face  of  it,  is  produced  before  a  jury,  and 
the  execution  of  it  proved,  and  no  other  evidence  is  offered,  the  jury  would  be  properly 
told  that  they  ought  to  find  for  the  will :  and,  if  the  paity  opposing  the  will  gi\es 
some  evidence  of  incompetency,  the  jury  may,  nevertheless,  if  it  does  not  disturb 
their  belief  in  the  competency  of  the  testatoi',  find  in  favour  of  the  will :  and  in  each 
case  the  presumption  in  favour  of  competenc}'  would  prevail.  But  that  is  not  a  mere 
presumption  of  law  :  and,  when  the  whole  matter  is  before  the  jury  on  evidence  given 
on  both  sides,  they  ought  not  to  affirm  that  a  document  is  [99]  the  will  of  a  competent 
testator,  unless  the}'  belie^•e  that  it  I'eall}'  is  so. 

The  result  is,  that  the  rule  for  a  new  trial  must  be  made  absolute. 

Kule  absolute. 

Nov.  5th. — The  cause  was  tried  again  at  the  Summer  Assizes  at  Chester  in  1857, 
before  Cockburn,  C.  J.,  and  occupied  six  days. 

The  defendant's  counsel,  as  before,  began  by  proving  the  execution  of  the  will 
under  which  he  claimed,  and  b>'  calling  a  great  number  of  witnesses  for  the  purpose 
of  shewing,  that,  although  the  testator  had  been  a  person  of  intemperate  habits,  he 
had  latterly  much  reformed,  and  was  at  the  date  of  the  will  perfectly  competent. 

Amongst  others,  a  witness  was  called  who  spoke  to  declarations  made  by  the 
testatoi-  as  to  the  nature  and  amount  of  the  property  which  he  took  under  his  father's 
will. 

The  will  of  the  testator's  father  was  then  tendered  in  evidence,  as  well  for  the 
purpose  of  shewing  the  father's  opinion  as  to  his  son's  capacity  to  manage  property, 
as  for  the  purpose  of  corroborating  the  statements  of  the  son  as  to  what  he  took 
under  that  will. 

This  evidence  was  ol)jected  to  as  inadmissible  ;  and,  the  Lord  Chief  Justice  intimat- 
ing some  doubt  about  it,  the  defendant's  counsel  withdrew  it. 

[100]  A  large  body  of  evidence  was  then  given  on  the  part  of  the  plaintiff',  as  to 
the  conduct  and  habits  of  the  testator  from  his  boyhood  down  to  the  time  of  his  death, 
shewing  that  for  many  years  he  had  been  addicted  to  habits  of  intemperance  and 
debauchery  to  such  an  extent  as  wholly  to  enervate  and  destroy  the  small  amount  of 
mind  he  had  once  possessed. 

The  Lord  Chief  Justice,  in  bis  summing  up,  which  occupied  seven  hours,  went 
carefully  through  the  evidence, — observing,  in  passing,  upon  the  circumstance  of  the 
plaintiff's  counsel  having  objected  to  the  admissibility  of  the  will  of  the  testator's 
father,  and  to  the  fact  of  its  being  in  court  and  not  called  on  for  the  part  of  the 
plaintiff',  which  it  probably  would  have  been  if  the  representation  pro\ed  to  have  been 
made  as  to  its  contents  by  the  testator  (the  son)  had  not  been  correct, — and,  adverting 
to  the  rule  of  law  laid  down  in  the  judgment  of  this  court  upon  the  former  occasion, 
he  left  the  case  to  the  jury  to  determine  upon  the  balance  of  testimony  on  the  one 
side  and  on  the  other. 
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The  jiii-y  af,';iiii  retunicrl  a  verdict  for  the  defcnflant. 

drove,  i).  C.  (with  whom  was  Beavan),  in  the  following  Michaelmas  Term,  moved 
for  a  new  trial,  on  the  gronnd  of  misdirection.  The  tiist  ground  of  objection  to  the 
summing-up  is,  that  the  jury  were  invited  to  draw  an  inference  unfavorahlc  to  the 
plaintill'i  from  the  fact  of  his  counsel  having  olijectcd  to  the  reception  of  a  piece  of 
evidence  which  the  learned  judge  had  ruled  to  he  inadmissible.  [Cockburn,  C.  J. 
The  will  of  the  testator's  father  was  oHered  by  Mr.  l<]vans  for  the  pur'pose  of  shewing  that 
the  father,  l)y  leaving  his  property  to  his  son,  intimated  his  opinion  as  to  his  ca])acity 
to  manage  his  aftairs.  I  thought  it  inadmissible.]  It  was  also  tendered  for  the 
purpose  of  shewing  that  the  testator  well  knew  the  nature  and  extent  of  the  property 
[101]  which  he  took  under  it.  [Crowder,  J.  I  nuist  confess  I  do  not  see  why  is  was 
not  adnii.ssible.  Cockburn,  C.  .T.  I  told  the  jury  that  they  might  fairly  infer,  as  a 
matter  of  fact,  from  the  plainlitt's  objection  to  its  i-cception,  and  also  from  the  circum- 
sUmce  of  the  plaintilfs  counsel  abstaining  from  producing  it,  though  in  court,  that  the 
will,  if  produced,  would  shew  that  the  testator  correctly  apprehended  the  nature  of 
the  dispositions  contained  in  it  ;  and  that  the  fact  of  his  giving  a  correct  account  of 
what  he  took  under  that  will  was  cogent  evidence  to  rebut  the  presumption  of  insanity. 
I  did  not  put  it  to  them  as  a  matter  of  law.]  The  will  having  been  tendered,  objected 
to,  and  withdrawn,  it  should  have  been  considered  as  wholly  out  of  the  question.  It 
was  inviting  the  jury  to  draw  an  inference  of  fact  from  the  circumstance  of  counsel 
having  successfully  resisted  the  introduction  of  a  piece  of  evidence  which  was  inadmis- 
sible,— in  short,  it  was  giving  ettect  to  that  which  was  not  legal  evidence.  [Willes,  J. 
It  seems  to  me  that  my  Lord  would  hardly  have  done  justice  to  the  defendant  if  he 
had  al)stained  from  making  the  remarks  he  did  upon  that  part  of  the  case.  Crowder,  J. 
It  is  every  day's  practice,  where  a  person  is  pi'esent  in  court  who  could  speak  to  a 
matter  in  conti'oversy,  and  who  is  not  called,  to  toll  the  jury  that  they  may  infer  that 
his  evidence,  if  he  wei'e  called,  would  probably  be  unfavoralile  to  the  party  who  ought 
to  have  called  him.]  That,  it  is  submitted,  is  not  quite  this  case.  If  the  will  of  the 
testator's  father  was  inadmissible, — which  it  must  now  bo  assumed  to  have  been,  -it 
could  not  propeily  form  part  of  the  instruction  to  the  jury.  The  closing  remarks,  too, 
of  his  Lordship's  summing-up  were  (imincntly  calculated  to  distract  the  attention  of 
the  juiy,  and  to  withdraw  their  minds  from  the  real  point  of  time  to  which  their 
consideiation  should  be  addressed.  [Cockburn,  C.  J.  The  way  in  which  I  [102]  left 
the  case  to  the  jury  was  substantially  as  follows  : — I  told  them  that  the  plaintiti'  would 
be  entitled  to  their  verdict,  unless  either  of  the  wills  executed  by  the  testator  should 
stand  good  ;  which  latter  question  entiiely  depended  on  the  capacity  of  the  testator 
to  make  a  will  at  the  time  of  executing  both  or  either  of  these  wills.  I  explained  to 
them,  that,  as  the  case  stood  before  them,  the  burden  of  proof  was  on  the  defendant, 
the  devisee  ;  and  that,  to  entitle  himself  to  the  verdict,  it  was  foi'  him  to  .satisfy  the 
jury  of  the  competency  of  tlu^  testatoi-.  1  I'oad  to  the  juiy  on  this  point  the  language 
of  this  court  in  its  recent  judgment  in  this  ease.  But  I  told  them,  that,  as  the  two 
wills  (of  l.S-L'i  and  iS-b'i)  were  in  snbstaTice  the  same,  if  they,  the  jury,  were  satistieil, 
that,  at  llu!  time  of  executing  cither  of  them,  the  testator  was  competent,  the  defendant 
would  lie  cnlillcd  to  their  verdict.  I  .said  this,  because  strong  observations  had  been 
made  to  the  jiny  by  the  i)laintitt"s  counsel  as  to  the  presence  of  the  defendant,  and  its 
pi'obable  ellect  and  influence,  at  the  making  of  the  will  of  1845  ;  whereas,  at  the  making 
of  the  will  of  lS4.'i,  the  testator  had  gone  to  the  attorney's  ottiee  without  the  defen- 
dant, .attended  only  by  a  servant.  In  observing  on  what  constituted  capacity  to  make 
a  will,  I  adopted  the  doctrine  contended  for  by  the  plaintill's  counsel  on  the  authority 
of  the  case  of  llanrood  v.  Jlnhr,  :i  Mooie's  P.  C.  2.Sl',  viz.  that  a  testator  nuist  not 
only  know  that  he  is  dis])osing  of  his  pro])erty  by  a  testamentary  instrument,  but 
must  1)0  eai)able  of  underst.iniling  the  nature  and  extent  of  the  property  of  which 
he  is  dis])osiiig,  tln^  maimer  in  which  he  is  disposing  of  it,  and  the  claims  of  those 
who  have  legitimate  claims  n[)on  him  in  the  final  disposition  of  his  pi'oi)erty.  I 
desired  the  jury  to  ai)ply  this  jirinciph^  to  the  case  before  them.  In  commenting 
u])on  the  evidence,  I  divided  the  history  of  the  testator  into  three  periods, — 
[103]  tln^  first,  from  his  boyhood  to  the  time  he  left  his  father's  house  in  l,s;tr),  and 
went  to  live  with  his  aunt  Cope, — the  second,  that  dui'ing  which  ho  lived  away  from 
home,  till,  after  the  death  of  his  fathoi'  in  \M'l,  ho  went  to  live  with  the  defendant  at 
Spcorston  Hall,  the  third,  from  hi-;  so  going  to  live  with  the  defendant,  till  his 
death,  in  l!S4'J.     I  pointed  oiil   Id  the  jury  the  (■onllict  of  evidonoo  as  to  the  mentid 
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powers  and  condition  of  the  testator  during  the  first  of  these  periods.  I  pointed  out 
to  them,  that,  as  to  tlie  second,  the  evidence  seemed  to  be  all  one  way,  and  that  there 
could  lie  no  doubt  that  during  that  pei-iod  tlie  testator  was  utterly  lost,  both  in  mind 
and  body,  from  habitual  and  incessant  drunkenness,  and,  if  ever  capalile,  was  then 
reduced  to  a  state  of  utter  incapacity  ;  and  I  advised  them,  unless  they  lielieved  that 
in  the  third  period  the  testatoi'  had  (as  was  contended  for  by  the  defendant,  and 
endeavoured  to  be  established  by  his  evidence,)  renounced  in  a  great  degree  his  habits 
of  debauchery,  and  thereby  recovered  his  mental  powers  in  a  sufficient  degree  to  be 
capable  of  making  a  will  when  these  wills  were  executed,  they  should  find  against 
the  defendant.  I  called  the  attention  of  the  jurj'  in  detail  to  the  evidence  on  both 
sides  as  to  this  latter  period,  comparing  it  as  I  went  along.  I  observed  on  the 
evidence  as  to  the  statements  made  by  the  testator  at  various  times,  and  particularly 
ou  his  death-bed,  as  to  the  manner  in  which  he  had  disposed  of  his  property  ;  observing, 
that,  if  the  juiy  believed  this  evidence,  as  the  statements  so  made  by  the  testatoi' 
corresponded  with  the  disposition  in  fact  made  by  the  will,  they  were  calculated  to 
throw  back  light  on  the  period  at  which  the  wills  were  executed,  and  to  aftbi'd  means 
of  inferring  what  was  the  state  of  his  competency  at  that  period.]  That  was  calcu- 
lated to  divert  the  minds  of  the  jury  from  the  important  period,  viz.  the  time  of 
making  the  will.  [Coekburn,  C.  J.  The  [104]  jury  were  perfectly  alive  to  the  fact 
that  the  date  of  the  will  was  the  important  period  for  their  consideration. 

Williams,  J.  I  am  of  opinion  that  there  was  no  misdirection  in  this  case,  in  the 
proper  sense  of  the  word.  The  Lord  Chief  Justice  appears,  in  going  through  the 
evidence,  to  have  very  properly  reminded  the  jury  of  the  cii'cumstances  under  which 
it  was  given,  making  remarks  thereon  that  would  naturally  emanate  from  any  mind 
of  ordinary  shrewdness. 

Crowder,  J.  I  also  think  there  was  no  misdirection  in  the  way  in  which  the 
case  was  presented  to  the  juiy.  As  to  the  first  point,  I  do  not  find  that  any  law  was 
laid  down  by  my  Lord.  It  is  said  that  the  jury  were  improperly  told  that  thej'  might 
draw  an  inference  from  evidence  which  was  ruled  to  be  inadmissible.  It  appears  to 
me  that  the  observations  of  the  Lord  Chief  Justice  were  very  fair  and  proper  obsei'va- 
tions  upon  the  fact  of  a  piece  of  evidence  having  been  offered  on  the  part  of  the 
defendant,  and  withdrawn  upon  an  objection  t<iken  to  its  admissiljility  by  the  other 
side.  The  will  of  the  testitor's  father  was  in  court;  it  was  not  put  forward  for  the 
purpose  of  contradicting  anything  proved  on  the  part  of  the  plaintifi',  but  merely  for 
the  purpose  of  corroborating  the  declarations  which  the  testatoi-  had  made  as  to  the 
interest  which  he  took  under  it.  It  was  a  thing  from  which  the  jury  might  fairly 
draw  an  inference  in  the  defendant's  favour.  I  see  nothing  like  a  misdirection  in 
point  of  law.  And  as  to  the  latter  part  of  the  summing-up  which  is  objected  to,  my 
Lord  has  explained  the  wa^'  in  which  he  left  the  case,  referring  to  the  several  pei-iods 
of  the  life  of  the  testator.  I  see  nothing  in  the  observations  he  made  upon  the 
e\idence  that  was  at  all  calculated  to  mislead  the  jury,  or  to  induce  them,  as  is  now 
suggested,  to  think  that  the  ques-[105]-tion  they  had  to  determine  was,  the  state  and 
condition  of  the  testator's  mind  at  the  time  of  his  death.  Upon  the  whole  I  agree 
that  there  ought  to  be  no  rule. 

WiLLE.s,  J.  I  am  entirely  of  the  same  opinion.  Mr.  Grove  complains  that  he  has 
sustained  prejudice  from  an  oljjection  successfully  taken  by  him  at  the  ti-ial.  I 
certainly  should  be  very  sorry  that  a  party  should  sustain  prejudice  or  inconvenience 
from  taking  a  propei-  oiijection,  and  one  upon  which  he  was  entitled  to  succeed.  But, 
though  it  has  been  very  ingeniously  put  by  Mr.  Grove,  it  seems  to  me  that  what  he 
now  complains  of  has  nothing  to  do  with  the  objection.  The  question  which  the  jury 
had  to  determine  was,  whether  the  testator  was  competent  to  make  a  will.  Now,  it 
appears  that  he  had  given  a  substantially  correct  and  connected  account  of  the 
disposition  of  his  father's  property.  That  clearly  was  very  good  evidence  to  shew 
the  .state  of  his  mind.  The  will  "of  his  father  was  in  court,  and  might  have  been 
inspected  and  put  in  by  the  plaintifi"  to  shew  that  that  statement  was  untrue.  The 
plaintiff'  did  not  put  it  in  :  and,  when  it  was  ottered  as  evidence  on  the  part  of  the 
defendant,  it  was  objected  to,  and  withdrawn.  What  was  the  fair  and  natural 
inference  to  be  drawn  from  thati  Why  clearly  that  the  plaintifi' did  not  think  it 
worth  while  to  put  it  in,  because  it  would  not  contradict  the  evidence  which  the 
defendant  had  given.  The  point,  therefore,  stands  quite  apart  from  the  objection  to 
the  admissibility  of  the  evidence.     I  own  my  opinion  is  that  the  objection  ought  not 
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to  have  prevailed.  I  think  it  was  perfectly  competent  to  the  defeiirlant  to  put  in  the 
will,  for  the  purpose  of  shewing  that  the  account  which  the  tcstntor  had  givsn  of  its 
contents  was  correct.  And  there  can  be  little  doubt,  that,  if  there  had  been  any 
substantial  variance  between  that  document  and  the  account  which  the  testator  gave 
[106]  of  it,  the  plaintiffs  counsel  would  have  put  it  in.  As  to  the  other  point,  the 
part  of  the  summing-up  to  which  that  objection  applies  seems  to  me  to  be  nothing  more 
than  a  mode  of  inviting  the  attention  of  the  jury  to  the  question  whether  in  what  is 
called  the  third  period  of  the  testator's  life  he  was  aware  of  the  manner  in  which  his 
will  had  been  framed  at  an  earlier  period  The  fact  of  his  being  sane  and  collected 
at  that  time  was  certainly  more  consistent  with  sanity  at  the  period  alluded  to,  than 
with  the  theory  attempted  to  be  set  up  on  the  part  of  the  plaintiil'.  I  cannot  see  any 
impropriety  in  the  observations  of  the  Lord  Chief  Justice  in  this  respect.  Upon 
neither  ground,  therefore,  do  I  think  there  ought  to  be  a  rule. 
Kule  refused. 


ToMAs  Beck  y  Cahill  and  Bernardo  Velasco  Fernandez,  Executors  of 
Lucas  Beck,  Deceased,  v.  Dawson.     July  -tth,  1857. 

[S.  C.  26  L.  J.  C.  P.  2-53;  3  Jur.  N.  S.  1128.] 

A.,  a  mei'chant  at  Seville,  wrote  to  B.,  his  agent  at  Liverpool,  desiring  him  to  insure 
a  cargo  of  fruit  to  that  place.  B.,  acting  bona  fide,  instructed  one  C,  a  person  who 
had  occasionally  acted  as  A.'s  agent  in  London,  to  get  a  policy  effected  there.  C.  for 
that  purpose  emplovcd  one  D.,  an  insurance-broker,  who  effected  the  insurance  in 
his  own  name,  and  afterwards  received  the  amount  of  a  loss  from  the  underwriters, 
but  retained  it,  claiming  a  lien  for  a  debt  due  to  him  from  C.  in  respect  of  premiums 
and  commission  on  former  transactions. — In  an  action  by  A.  against  B.  for  negli- 
gently omitting  to  etlect  a  good  and  available  insurance  upon  the  cargo,  and 
neglecting  to  take  steps  to  get  the  money,  and  for  money  had  and  I'cceived,  the 
judge,  tieating  it  as  immaterial  whether  the  letter  of  instructions  from  B.  to  C.  had 
been  shewn  to  D.  or  not, — ruled  that  B.  had  violated  his  duty  as  agent,  by  employ- 
ing another  agent  in  London,  instead  of  effecting  the  policy  himself,  and  that  he 
was  respon.sible  for  the  whole  amount  rccci\ed  from  the  underwriters  by  D.  : — Held, 
that  this  was  not  the  true  measure  of  damages  ;  foi',  that,  if  B.'s  letter  of  instructions 
had  liecn  shewn  to  D.  at  the  time  he  was  employed  to  effect  the  policy,  he  could 
acquire  no  lien  upon  the  proceeds  for  the  debt  due  to  him  from  C,  and  his  unlawful 
detention  of  the  money  could  not  give  A.  a  right  of  action  against  B.  for  tlie  whole 
amount  so  received  by  D.,  though  B.  might  be  liable  for  some  nominal  damages  in 
respect  of  the  bi-each  of  his  duty  as  agent ;  and  therefore  that  fact  ought  to  have 
been  ascertained. — But,  qusere  whether  the  conduct  of  B.  did  amount  to  a  broach 
of  duty  1 

This  was  an  action  against  an  agent  for  negligence  in  ett'ccting  a  policy  of  insurance. 

[107]  The  declaration  stated,  that,  in  the  life-time  of  Lucas  Beck,  ileccase<l,  the 
.said  Lucis  Beck  retained  the  defendant  as  his  agent  for  hire  and  reward  in  that  behalf 
to  effect  a  good  and  a\ailublo  insiu-ance  against  certain  perils  on  a  certain  cargo,  that 
is  to  say,  a  cargo  of  oranges  and  figs,  shipped  by  the  .said  tcstatoi',  to  wit,  from 
Seville  to  Liverpool,  and  consigned  by  the  saiil  testator  to  the  defendant  for  .sale  or 
reliu-n,  u|)on  the  terms  that  the  defendant  should  use  due  and  reasonable  care  and 
diligence  in  antl  about  ett'ccting  the  .said  insui'ance,  and  in  taking  all  necessary  steps 
to  enable  the  said  testator  to  olit^iin  payment  of  the  moneys  which  nught  become  due 
in  the  event  of  the  loss  of  the  .said  cai'go  by  any  of  the  ])erils  insured  ag.ainsl,  and 
.should  in  the  event  of  the  inability  of  the  defendant  to  cHect  the  said  insurance  give 
notice  thereof  to  the  testator  within  a  reasonable  time  in  that  behalf ;  and  the  defen- 
dant then  accepted  the  said  retainer,  and  then,  in  consideration  of  the  premises, 
piomised  the  said  testator  duly  and  faithfully  to  discharge  his  duty  as  such 
agent  in  the  premises :  And  the  plaintitt's,  as  such  executors  as  aforesaiil,  .said,  that, 
although  the  sai<l  tesUitoi-,  and  the  plaintill's  as  such  e.vecutors  as  aforesaid,  had 
respecti\ely  <lone  all  things,  and  though  all  things  had  happened,  and  all  times  had 
elapsed,  necessary  to  entitle  the  said  testatur  in  his  life-time,  and  the  plaint  ill's  as  such 
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executors  as  aforesaid,  to  a  performance  by  the  defendant  of  his  said  promise,  and  to 
sue  the  defendant  for  the  breaches  thereof  thereinaftei'  mentioned ;  and  although  the 
defendant  might  and  could  and  ought  to  have  eti'ected  such  an  insurance  in  the 
life-time  of  the  said  Lucas  Beck ;  yet  the  defendant  broke  his  said  promise  in  this,  to 
wit,  that  he  did  not  noi'  would  use  due  and  reasonable  care  and  diligence  in  and  about 
effecting  the  said  insurance,  but  carelessly  and  negligently  omitted  to  effect  any  good 
or  available  insurance  upon  [108]  the  said  cargo  agreeably  to  his  said  pi'omise,  nor  did 
the  defendant  give  any  notice  to  the  said  testator  in  his  life-time,  or  to  the  plaintiffs 
as  such  executors  as  aforesaid,  of  his  inability  to  effect  the  same  :  And  the  defendant 
further  disregarded  his  promise  in  this,  that,  although  he  might  and  could  and  ought 
to  have  taken  steps,  the  same  being  necessary  steps,  to  enable  the  said  testator,  and 
the  plaintiff's  as  such  executors  as  aforesaid,  to  obtain  payment  of  the  moneys  due  and 
payable  in  respect  of  the  loss  of  the  said  cargo  by  certain  of  the  perils  insured  against ; 
yet  the  defendant  did  not  nor  would  use  all  due  and  reasonable  care  and  diligence  in 
and  about  taking  such  steps,  but  wholly  neglected  so  to  do  :  Averment,  that  the  said 
cargo  so  consigned  to  the  defendant  as  aforesaid  was  in  the  life-time  of  the  said 
testator  wholly  lost  on  the  said  voyage  by  divers  of  the  perils  against  which  the 
defendant  was  retained  to  effect  an  insurance  as  afoiesaid ;  whereby  the  testator  was 
deprived  of  the  moneys  which  he  ought  to  have  received  by  reason  of  such  insurance, 
and  his  personal  estate  was  thereliy  damnified  and  lessened,  and  the  plaintiffs  as  such 
executors  as  aforesaid  had  been  thereby  wholly  deprived  of  the  amount  which  ought 
to  have  been  received  by  reason  of  such  insurance,  to  wit,  3001. 

There  was  also  a  count  in  trover  for  the  policy,  and  a  count  for  money  received 
by  the  defendant  for  the  use  of  the  plaintiffs  as  executors. 

The  defendant  pleaded, — first,  that  the  plaintifi's  were  not  executors  of  the  last 
will  and  testament  of  Lucas  Beck,  deceased,  as  alleged, — secondly,  to  the  first  count, 
that  the  defendant  did  not  promise  as  alleged, — thirdly,  to  the  first  count,  that  the 
said  Lucas  Beck  did  not  retain  the  defendant  as  alleged,  upon  such  terms  as  alleged, 
nor  did  the  defendant  accept  such  retainer,  as  alleged, — fourthly,  to  the  first  count,  a 
denial  of  the  alleged  breaches  of  promise  and  each  of  them, — fifthly,  to  [109]  the 
first  breach  in  the  first  count,  that  the  defendant  could  not  have  effected  such  insur- 
ance in  the  life-time  of  the  said  Lucas  Beck,  as  alleged, — sixthly,  to  the  second  breach, 
that  the  defendant  could  not  have  taken  such  steps  to  enable  the  testator,  or  the 
plaintifi's  as  such  executors,  to  obtain  payment  of  the  monej's  due  or  payable  in 
respect  of  the  loss  of  the  cargo,  as  alleged, — seventhly,  to  the  first  count,  that,  after 
the  making  of  the  said  promise,  and  befoi'e  any  breach  thereof  by  the  defendant,  the 
said  Lucas  Beck  in  his  life-time  dischai'ged  the  defendant  from  his  promise  and  from 
the  performance  of  the  same, — eighthly,  to  the  second  count,  not  guilty, — ninthly,  to 
the  second  count,  that  the  said  goods  were  not  the  goods  of  the  plaintifi's  as  such 
executors,  as  alleged, — tenthly,  to  the  first  and  second  counts,  that  the  defendant  did 
what  was  complained  of  by  the  leave  of  the  said  Lucas  Beck  in  his  life-time,  and  of 
the  plaintiff's  as  such  executors  as  aforesaid  since  the  death  of  the  said  Lucas  Beck, 
respectively, — eleventhly,  as  to  the  residue  of  the  declaration,  never  indebted, — 
twelfthly,  to  the  residue  of  the  declaration,  payment  before  action.     Issue  thereon. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after  Trinity  Terra, 
1856.  The  facts  which  appeared  in  evidence  were  as  follows  : — The  plaintifi's'  testator, 
who  was  a  merchant  carrying  on  business  at  Seville,  under  the  firm  of  Cahill,  White, 
&  Beck,  having  in  November,  1S.54,  consigned  a  cargo  of  fi'uit  to  Liverpool,  by  the 
ship  "  Walburton,"  by  letters  of  the  3rd  and  7th  of  that  month  instructed  the  defendant, 
his  agent  there,  to  ctt'ect  an  insurance  thereon  for  3001.  Finding  that  he  could  not 
eff'ect  a  policy  at  Liverpool  upon  such  good  terms  as  in  London,  the  defendant  sent 
directions  to  one  Lewis,  a  commission  agent,  to  get  the  policy  eft'ected  there.  Lewis 
employed  for  that  purpose  one  Naile,  an  insurance-broker.  Naile  effected  the  in-[110]- 
surance  in  his  own  name  ;  and,  an  average  loss  having  been  incurred,  the  underwriters, 
after  considerable  delay  in  adjusting  the  amount,  paid  the  loss  to  Naile,  who  claimed 
to  be  entitled  to  set  off  the  sum  so  received  by  him  against  premiums  and  commission 
due  to  him  from  Lewis  upon  other  transactions. 

There  was  a  confiict  of  evidence  as  to  whether  Lewis,  at  the  time  he  instructed 
Naile  to  get  the  policy  efi'ccted,  shewed  him  the  letter  of  instructions  he  had  received 
from  the  defendant,  or  informed  him  that  he  was  acting  as  agent  in  the  transaction. 
Lewis  swore  that  he  did  :  Naile  denied  it :  but,  at  all  e\'ents,  it  was  pretty  clear  that 
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Naile    became   acquainted   with   the  fact   before   he    received   the    money   from    the 
underwriters. 

It  appeared  that  Lewis  had  on  former  occasions  been  employed  by  Cahill  &  Co.  as 
their  agent  in  Jjondon  in  the  charter  of  ships  and  effecting  insurances  and  sales,  and 
that  the  "  Walburton  "  had  been  chartered  by  him,  but  that  they  had  not  recently 
employed  him  in  any  business  of  importance. 

On  the  part  of  the  defendant  it  was  insisted  that  the  defendant  had  been  guilty  of 
no  breach  of  duty  in  employing  Lewis  to  carry  out  the  instructions  of  his  princiiial, 
and  that  iicwis  had  only  adopted  the  usual  course  of  business  in  employing  an 
insurance-broker,  and  that  tiie  fact  of  Naile,  the  insurance-broker,  having  caused  the 
policy  to  be  effected  in  his  own  name  did  not  make  the  instrument  less  good  and  a\ail- 
able,  or  in  any  way  affect  the  right  of  the  principals  to  I'ccover  against  the  underwriters 
for  a  loss,  nor  could  the  principals  be  prejudiced  by  Naile's  improper  claim  of  lien.  It 
was  further  insisted,  that,  assuming  that  the  course  pursued  by  the  defendant  was  at 
first  unauthorized  by  the  instructions  he  received  from  his  principals,  the  latter  had 
subsequently  ratified  it;  and  in  support  of  this  the  following  correspondence  was 
put  in  : — 

[111]  A  letter  of  the  7th  of  May,  IS.5.5,  from  Cahill  &  Go.  to  the  defendant, — 
"  We  are  duly  favoured  with  your's  25th  ult.,  in  answer  to  three  letters  of  ours  on 
the  suliject  of  the  account  of  insurance  on  the  '  Walburton's '  cargo.  We  are  sorry  to 
see  nothing  had  been  done  since  your  last  advices ;  and,  as  to  Mr.  Lewis,  he  had  not 
written  us  a  single  word  on  the  subject,  nor  is  it  likely  he  should,  as  it  was  an  affair 
entirely  committed  by  us  to  yoiu'  care,  and  not  to  his.  We  beg,  therefore,  once  more 
earnestly  to  i-equest  of  you  to  consider  that  it  is  you,  not  Mr.  Lewis,  whom  we  intrusted 
with  the  insurance  of  the  '  Walburton's '  cargo,  and  that  consequently  it  is  from  you 
alone,  and  not  from  him,  that  we  hope  and  expect  shortly  to  receive  the  termination 
and  account  of  this  so  long  unsettled  affair." 

A  further  letter  of  the  29th  of  May,  from  Cahill  &  Co.  to  the  defendant, — 
"  We  are  anxious  to  get  this  matter  settled,  and,  not  having  a  single  word  from 
Mr.  Lewis  on  the  subject,  did  not  know  what  to  attribute  so  long  a  delay  to,  unless 
it  was  to  be  attributed  to  dilatoriuess  on  his  part;  and  therefore  it  was  that  we 
expressed  a  wish  to  have  this  affair  wound  up ;  and  our  wish  to  have  it  settled  through 
your  mediation  was,  to  avoid  com])lication,  which  would  undoubtedly  arise  should 
the  result  of  the  insurance  come  through  a  different  person  from  that  to  whom  the 
cargo  was  consigned  per  '  Walburton.'  We  hope  you  will  soon  obtain  the  liaal  winding 
up  of  this  affair  from  Mr.  Lewis." 

A  further  letter  of  the  24th  of  July,  from  Cahill  &  Co.  to  the  defendant, — 
"  Kefeiring  you  to  our  annexed  circular,  and  deprived  of  your  esteemed  favours 
since  our  last  (2yth  May),  we  beg  now  to  say  that  we  were  shortly  afterwards  addressed 
by  Mr.  Lewis  on  the  subject  of  the  instu'anee  [112]  on  the  '  Wallnuton's '  cargo,  which 
he  said  had  not  Iwen  arranged,  owing  to  some  dilliculties  which  hail  occurred  ;  but  he 
expected  shortly  to  wind  it  up.  lie  has  since,  it  appears,  been  ill,  but  is  well  again, 
and  attending  to  l)usiness.  We  pray,  therefore,  you  will  once  more  ui-go  him  to  tinish 
this  tiresome  business  as  soon  as  po.ssible,  as  we  are  now  fast  approaching  to  another 
season,  without  having  seen  an  end  of  the  first  cargo  of  fruit  shipped  last  season  at 
our  port." 

A  further  letter  of  the  1st  of  September,  from  Cahill  &  Co.  to  the  defendant, — 
"  We  were  in  receipt  of  your  esteemed  favour  25th  July,  having  had  the  pleasure 
of  addressing  you  on  24th  same,  to  which,  and  to  our  former  letters  of  the  7th  and 
29th  May,  we  beg  to  refer  you  on  the  subject  of  '  Walburton's  '  cargo.  We  must  really 
say  that  it  is  a  veiy  unusual  occurrence  tliat  has  taken  place  in  this  business.  'We 
intrusted  you  with  tiie  insurance  on  this  cargo,  and  a  year  almost  has  elapsed  without 
its  winding  uj),  merely  because  the  person  \'ou  employefi  as  your  agent  in  London  for 
the  purp(we  <locs  not  choose  to  give  any  account  of  it.  There  certainly  is  some  means 
of  forcing  him  to  do  so,  if  letters  are  not  sutiicicnt.  If  so,  pray  employ  it,  and  see  if 
this  tiresome  i)usine.ss  can  l)e  concluded." 

A  further  letter  of  the  lOth  of  November,  from  Cahill  &  Co.  to  the  defendant,  — 

"  We  confess  our  inal)ility  to  read  some  parts  of  your  esteemed  favour,  15tli  ult., 

now  before  us  ;  but  will  explain  our  opinion  of  the  case  of  the  '  Walburton's  '  insurance. 

We  gave  you  ordcis  for  etl'ecting  insurance  thereon,  and  for  the  puipose  you  thought 

proper  to  avail  yourself  of  some  person  or  persons  in  London,  antt  now  this  person  or 

C.  P.  xvui.— 22* 
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persons  refuse  to  account  to  you  for  such  insurance.  Now,  this  is  the  state  of  the 
case ;  and  we  maj^  be  allo-ived  to  ask,  what  matters  it  to  us  whether  [113]  you  employ 
legal  or  illegal  means  to  force  him  to  come  to  his  senses  ?  We  have  nothing  to  do 
with  him  :  it  was  you  employed  him,  not  we  :  and  we  trust  through  you  to  obtain 
the  full  amount  insured.' 

A  further  letter  of  the  20th  of  February,  1856,  from  Cahill  &  Co.  to  the 
defendants, — 

"  Your  esteemed  favour,  13th  iust.,  is  before  us.  In  the  first  place,  we  will  observe, 
&c.,  &c.  As  to  the  chief  object  of  your  letter, — that  of  your  responsibility  for  the 
insurance  of  the  '  Walburton,' — not  being  of  same  opinion  with  you,  as  our  previous 
letters  have  shewn  you,  we  have  referred  the  matter  to  our  friends  and  agents  in 
London,  Messrs.  W.  M 'Andrew  &  Sons,  to  ai-range  with  you.  In  our  opinion,  your 
interest  would  not  be  prejudiced  by  paying  us  the  insurance,  as  in  such  ease  you  would 
be  substituted  in  our  place  to  claim  it  from  the  broker,  who  would  undoubtedly  have 
to  pay  all  for  his  unjust  detention  of  funds  which  he  well  knew  did  not  belong  to  his 
debtor.  By  so  doing,  you  would  flo  but  justice  to  us,  as  we  have  had  nothing  to  do 
with  either  the  broker  or  Mr.  Lewis,  but  with  you  ;  and  we  have  your  acknowledg- 
ment of  the  cargo  ha\ing  been  insured.  Besides,  Mr.  Lewis  has  not  been  our  agent 
for  the  last  eight  years,  nor  had  the  management  of  any  business  of  ours ;  so  that  we 
cannot  be  responsible  for  his  acts." 

Other  letters  were  put  in,  bearing  date  in  1848,  1849,  and  1850,  addressed  by 
Cahill  &  Co.  to  the  defendant,  instructing  him  to  employ  Lewis  to  efi'ect  certain  insur- 
ances for  them  on  cargos  of  fruit.  One  of  these  lettei'S,  dated  the  8th  of  November, 
1849,  contained  the  following  passage: — "  (^ur  mutual  friend  Thomas  R.  Lewis,  of 
London,  having  opened  a  general  policy  for  one  or  more  cargos  of  fruit  shipped  by  us, 
we  this  mail  order  his  including  therein  the  amount  of  this  shipment." 

[114]  The  learned  judge  was  of  opinion  that  the  defendant  had  violated  his  duty 
as  agent,  by  employing  another  agent  in  London,  instead  of  effecting  the  policy  himself, 
and  that  he  was  responsible  to  his  principals  for  the  amount  received  by  Naile.  He 
treated  it  as  immaterial  whether  Lewis  had  shewn  his  lettei-  of  instructions  to  Naile, 
or  not. 

A  verdict  was  taken  for  the  plaintiffs,  damages  3261.,  with  leave  to  the  defendant 
to  move  to  enter  the  verdict  for  him,  if  the  court  should  be  of  opinion  that  the  learned 
judge  had  iiiled  erroneously. 

James  Wilde,  Q.  C,  in  Michaelmas  Term,  1856,  accordingly  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendant,  or  for  a  new  trial,  "on  the  ground  that  the  defen- 
dant pioperly  executed  the  orders  he  received,  or  that  the  course  taken  In'  him  was 
ratified  Ijy  the  plaintitt's."  He  sul)mitted  that  the  charge  in  the  declaration  was  not 
made  out ;  for,  that  the  defendant  had  caused  a  good  and  available  polic}^  to  be  eft'ected, 
and  that  the  fact  of  its  ha\ing  been  effected  in  the  name  of  Naile  did  not  in  any  degree 
affect  the  plaintiff's'  right  to  recover  for  a  loss,  the  receipt  of  the  money  by  Naile  being 
a  receipt  to  the  use  of  the  persons  interested  ;  and  that  Naile's  improper  claim  of  lieu 
could  not  affect  the  defendant.  He  I'eferred  to  •Snook  v.  Davidson,  2  Campb.  217, 
Weslwood  V.  Bell,  4  Campb.  349,  and  Mannss  v.  Hcmlersan,  1  East,  335. 

Honyman  (with  whom  was  Byles,  Serjt.),  in  Trinity  Term,  shewed  cause.  The 
insurance  was  effected  by  Naile  for  Lewis.  [Cresswell,  J.  If  Lewis,  at  the  time  he 
employed  Naile  to  get  the  policy  underwritten,  disclosed  to  him  that  he  was  acting  as 
agent  of  another,  Naile  could  acquire  no  lien  upon  the  proceeds  of  that  policy  for 
premiums  and  commission  due  to  him  from  [115]  Lewis  upon  other  transactions  :  and, 
if  so,  how  can  it  be  said  that  there  was  not  a  valid  insurance  upon  the  Walburton's 
cargo  ?]  If  it  was  a  material  question  whether  or  not  Lewis  communicated  to  Naile 
the  letter  of  instructions  he  received  from  Dawson,  the  defendant's  counsel  should 
have  asked  the  learned  judge  to  leave  that  matter  to  the  jury.  The  plaintiffs  could 
not  have  sued  either  Lewis  oi'  Naile  ;  there  being  no  privity  between  them.  The 
case  somewhat  resembles  Ireland  v.  Thomp^n,  4  C.  B.  149,  where  it  was  lield,  that, 
where,  in  consequence  of  damage  to  a  ship  during  the  voyage,  it  becomes  impossible 
to  prosecute  the  advoiture,  the  master  has  authority  to  sell  her  for  the  benefit  of  all 
parties  interested ;  and  that  a  person  employed  by  him  to  superintend  the  sale,  might 
lawfully  pay  over  the  proceeds  to  him  or  to  his  order.  Maule,  J.,  in  delivering  the 
judgment  of  the  court,  there  says  :  "  Whether  the  action  could  have  been  maintiiiued, 
if  the  plaintiff,  or  all  those  interested  in  the  ship  and  cargo,  had  intervened  before 
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the  money  had  been  paid  liy  the  orders  of  Frazer  (the  master),  it  is  not  necessary  to 
determine.  But  there  are  strong  reasons  for  considering  the  defendant  and  his  partner 
as  the  agents  of  Frazer  only,  and  not  accountaljle  to  tiioso  interested  in  the  ship  and 
cargo,  even  if  they  had  intervened  liefore  pavment.  In  a  learned  work  cited  on 
the"  argument, — Story  on  Agency, — the  author  states  the  rule  thus  ( — 203,  n.) :  'A 
sub-agent  employed  hy  an  agent  is  in  general  accountable  to  the  agent  only,  and  not 
to  the  principal ;  for,  there  is  no  reciprocity  of  contract  Ijetween  them  : '  and  this 
doctrine  is  supported  by  several  cases  which  he  refers  to,  amongst  which  are  Stephens 
V.  Badcod;  3  B.  &  Ad.  35-1,  whei-e  the  court  held  that  a  clerk  who  had  received  money 
for  his  master  on  account  of  the  plaintitt',  was  not  answerable  to  the  plaintiff',  whose 
remedy  was  against  the  master,  though  the  clerk  [116]  had  not  paid  the  money  to 
him, —  Caitwnrjht  v.  Hatdcy,  1  Ves.  jun.  292,  where  a  son,  employed  under  and  account- 
able to  his  father,  was  held  not  to  be  accountable  to  his  father's  principal,  and  Finto 
V.  Sanloa,  -5  Taunt.  -iiT,  1  Marsh.  332  (which  in  its  circumstances  bears  some  resem- 
blance to  the  present  case),  where  it  was  held  that  bankers,  who  had  received  from  an 
agent  the  proceeds  of  a  ship  which  belonged  to  different  persons  in  different  shares, 
with  notice  of  the  party  from  whom  the  money  was  received,  and  of  the  rights  of 
those  who  were  entitled  to  it,  were  liable  to  account  to  the  agent  only  from  whom 
they  received  the  money,  notwithstanding  the  intervention  of  the  plaintiff,  who 
was  entitled  to  the  largest  shai-e.  See  also  the  case  of  Siin^  v.  Bril/ain,  4  B.  &  Ad. 
375,  1  N.  &  M.  594,  in  which  the  surviving  part-owners  of  a  ship  were  considered  not 
entitled  to  maintain  an  action  for  money  had  and  received  against  persons  whom  a 
deceased  part-owner  (who  was  the  ship's  husband)  had  employed  to  receive  and  pay 
money  on  account  of  the  ship, — on  the  ground  of  want  of  privity  between  the 
plaintiff's  and  the  defendants.  The  principle  on  which  these  cases  were  determined 
would  probably  govern  the  present  case,  if  the  circumstances  reiiuired  its  api)lication." 
[Cockburn,  C.  J.  Suppose  Dawson  had  cmploj'ed  Naile,  how  would  the  matter  have 
stood  then?]  Possibly  in  that  case  the  plaintiff's  might  have  had  a  right  of  action 
against  Xaile :  but  even  then  their  remedy  against  Dawson  would  I'cmain.  Under 
the  count  for  money  had  and  received,  inasmuch  as  the  money  was  received  by  Naile 
for  Lewis,  and  the  latter  is  identified  with  Dawson,  the  plaintiff's  are  entitled  to  insist 
that  Dawson  has  received  the  money  by  or  through  his  agent.  The  plaintiffs  are 
therefore  entitled  to  retiun  the  verdict  on  that  count. 

James  Wilde,  Q.  C,  and  Tomlinson,  in  support  of  the  [117]  rule.  The  special 
count  charges  the  defendant  with  having  negligently  omitted  to  effect  a  good  and 
availal)le  insurance  upon  the  cargo  in  (juestion,  and  also  with  having  neglected  to 
take  projjcr  steps  to  obbiin  payment  of  the  loss  from  the  underwriters.  Now,  as  to 
the  first,  it  is  clear  that  there  has  been  no  default ;  a  gooil  and  available  policy  was 
effected,  for  the  money  was  paid  in  respect  of  the  loss.  Then,  as  to  the  other  p;irt  of 
the  charge,  if  Naile  set  up  an  illegal  claim  of  lien  upon  the  money,  that  is  not  the 
defendant's  fault.  That  it  is  the  recognized  course  of  dealing  to  employ  an  insurance 
or  policy-broker,  as  he  is  sometimes  called,  to  effect  an  insurance,  is  clear  :  see  Arnould 
on  Insurance,  2nd  edit.,  vol.  i.,  p.  117.  And  the  authorities  are  equally  clear,  that, 
although  thp  Ijroker  has  a  lien  for  his  general  balance  against  the  person  who  emj)lo3's 
him  to  effect  the  policy,  where  he  acts  in  ignorance  that  the  person  so  employing  him 
is  merely  an  agent  in  the  transaction,  yet,  where  he  knows,  or  has  reason  to  believe, 
that  he  is  dealing  with  one  who  is  only  an  agent,  his  lien  extends  no  further  than  the 
premiums  and  commission  due  in  respect  of  the  particular  ])olicy  :  see  Snouk  v.  l)uvul- 
■son,  2  Canipb.  217;  JFoshmod  v.  JJcll,  4  Campb.  319;  Mii<ni-<s  v.  Ilcnilcrsa)/,  1  Kast, 
335;  Marsh.  Ins.  3rd  edit.  308.  If  Dawson's  letter  of  instructions  to  Lewis,  thcie- 
fore,  was  connnunicatcd  to  Naile,  he  clearly  could  lia\c  no  right  to  retain  the  mtiney. 
[Cresswell,  .1.  The  onus  probandi  lay  on  you.  I  a])prelicnil,  that,  unless  it  was  found 
that  Lewis  did  connnunicale  to  Naile  the  fact  of  his  being  only  an  agent,  there  is  no 
defence  to  the  action.  You  should  have  required  that  to  be  left  to  the  jury.]  The 
whole  matter  was  reserved  for  the  court.  [Cockburn,  C.  J.  The  authority  given  by 
the  plaintiffs'  testator  to  Dawson  prima  facie  was,  to  cause  a  policy  to  1)0  effected 
either  in  his  own  (the  principal's)  name  or  in  that  of  Dawson.  He  has  done  [118] 
neither.  On  the  contrary,  he  employs  a  thiril  person,  who  causes  the  insurance  to  be 
effectctl  in  such  a  way  as  to  confer  upon  the  broker  a  right  to  icceive,  and,  for  aught 
that  appears,  to  retain,  the  money.]  It  is  snbmitte<I  tliat  Lewis  did  not  enable  Naile 
to  receive  the  money  otherwise  than  to  the  use  of  the  persons  leg.iUy  entitled  to  it 
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viz.  the  plaintifl's.  The  fact  of  Naile,  who  i.s  bound  to  pay  over  the  money  to  the 
plaintifi's,  having  omitted  to  do  so,  cannot  gi\'e  the  latter  a  cause  of  action  against 
Dawson.  It  may  be  conceded,  that,  if  Dawson  had  acted  upon  the  instructions  of 
his  principals  in  such  a  way  as  to  give  a  third  person  a  legal  right  to  intercept  the 
money,  he  might  be  open  to  the  charge  of  having  negligenth^  effected  the  insurance. 
[Cockburn,  C.  J.  Does  not  the  defendant,  l)y  putting  it  into  the  power  of  Lewis  to 
cause  the  policy  to  be  effected  in  the  way  he  did,  contra\-ene  his  duty  to  the  plaintiffs, 
and  so  render  himself  liable  at  all  events  for  nominal  damages  I]  Clearly  not,  unless 
he  gives  some  person  a  legal  right  adverse  to  the  interest  of  his  principals.  Assuming, 
however,  that  Dawson's  employment  of  Lewis  was  not  originally  authorized  by  the 
testator,  the  correspondence  clearly  shews  that  the  act  was  subse(iuently  ratified  by 
him.  The  plaintifl's,  therefore,  cannot  now  complain  that  Lewis  was  improperly  put 
in  motion. 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court : 

This  was  an  action  brought  by  the  executors  of  a  merchant  who  resided  at  Seville, 
in  Spain,  against  his  agent,  who  resided  at  Liverpool,  chai-ging  him  with  negligence 
in  effecting  a  policy  of  insurance.  It  appears  that  one  Beck,  a  merchant  at  Seville, 
had  wi-itten  to  the  defendant,  requesting  him  to  effect  an  insu-[119]-rance  upon  a 
cargo  of  fruit,  and  that  the  defendant,  thinking  it  might  be  effected  on  more  ad^•an- 
tageous  terms  in  London  than  in  Liverpool,  wrote  to  one  Lewis  in  London,  explaining 
to  him  the  nature  of  the  order  which  he  had  received,  and  instructing  him  to  efl'ect 
the  policy.  Lewis  thereupon  employed  one  Naile,  an  insurance-broker;  and  there 
was  some  controversy  at  the  trial  as  to  whethei-  or  not  Lewis  had  shewn  Naile  his 
letter  of  instructions.  Naile  effected  the  policy,  and,  a  loss  having  occurred,  received 
the  monej'  from  the  underwriters,  but  refused  to  hand  it  o'ver  to  the  defendant, 
insisting  on  a  lien  as  against  Lewis  in  respect  of  premiums  due  to  him  upon  other 
policies.  The  learned  judge  who  tried  the  cause  treated  it  as  immaterial  whether  the 
letter  of  instructions  had  l)een  shewn  to  Naile  or  not ;  thinking  that  the  defendant 
had  violated  his  duty  as  agent,  by  emplo^-ing  another  agent  in  London,  instead  of 
effecting  the  policy  himself,  and  that  he  was  responsible  foi'  the  whole  amount  received 
by  Naile  from  the  underwriters. 

The  case  was  argued  befoie  us  in  Trinity  Term  last  upon  both  points.  The  ques- 
tion as  to  how  far  it  was  material  to  shew  that  the  letter  was  communicated,  certainly 
was  not  determined  at  the  trial.  There  is  some  difference  of  opinion  in  the  court  as 
to  whether  or  not  the  defendant  did  in  any  \vay  violate  his  duty,  Iiy  transferring  to 
Lewis  the  order  to  effect  the  policy  :  but,  at  all  event-s,  we  are  all  of  opinion  that  the 
true  measure  of  damages  was  not  that  which  tlie  learned  judge  stated.  This  being 
an  action  upon  the  case  for  negligence,  if  that  letter  had  been  exhilnted  to  Naile,  he 
could  have  acquired  no  right  to  retain  the  proceeds  of  the  policy  for  a  claim  against 
Lewis,  because  he  would  hare  known  that  Lewis  was  acting  mei'ely  as  agent  for 
Dawson ;  and  the  unlawful  detention  of  the  money  by  Naile  could  not  give  the 
plaintiffs  a  right  of  [120]  action  against  the  defendant  for  the  whole  amount  so 
I'eceived  by  Naile,  though  the  defendant  might  be  liable  for  some  nominal  damages 
in  respect  of  the  breach  of  his  duty  as  agent.  That  question,  however,  cannot  be 
decided  until  it  is  first  ascertained  whether  the  letter  of  instructions  sent  to  Lewis 
was  or  was  not  shewn  to  Naile  at  the  time  the  order  for  the  insuiauee  was  given  to 
him  ;  consequently,  there  must  be  a  new  trial. 

This  being  a  point  of  some  considerable  importance  in  the  law  of  principal  and 
agent,  the  parties  may  put  it  in  any  course  of  investigation  they  may  consider  to  be 
expedient. 

Rule  absolute  accordingly  (a). 

(a)  The  cause  went  down  again,  but  has  not  yet  (E.  T.  1858)  been  tried. 
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LovELL  r.  Smith.     June  2.jth,  18.57. 

A  parol  agreement  for  the  substitution  of  a  new  way  for  an  old  prescriptive  way,  and 
a  con.se(|uent  di.scontinuaiiee  to  use  the  old  way,  afford  no  evidence  of  an  abandon- 
ment thereof. 

This  was  an  action  brouglit  by  the  plaintiff  to  try  the  right  to  a  foot-way  claimed 
by  him  over  the  defendant's  land,  in  the  parish  of  West  Iladden,  in  the  county  of 
Northampton. 

The  cause  was  tried  before  Wightman,  .J.,  at  the  last  Assizes  at  Northampton. 
The  facts  wei-e  as  follows- — In  the  year  180.3,  the  plaintitl'  Ijecame  the  occupiei-  of  a 
cottage  called  West  Hadden  Cottage,  and  had  occupied  it  ever  .since.  The  defendant's 
farm, — over  part  of  which  the  way  was  claimed, — was  Ijetween  the  plaintiff's  cottage 
and  the  village,  and  was  at  that  time  occupied  by  one  Thomas  Whitwell,  who  con- 
tinued in  [121]  occupation  until  I  ady-Day,  1824.  In  1820,  AVhitwell  became  owner 
of  the  fee  ;  and,  from  Lady-Day,  1824,  the  farm  was  occupied  by  one  Isaac  Lovell  (a 
cousin  of  the  plaintifl").  Whitwell,  liowever,  continued  to  reside  in  the  house  until 
October,  1824,  when  he  died,  ha^■ing  by  his  will  devised  the  house  and  farm  to  his 
daughter  Mary,  then  a  minor,  in  fee.  She,  in  .Inly,  1824,  being  still  a  minor, 
married.  In  1834,  the  estate  became  the  property  of  one  William  Dunkley,  who 
died  some  time  before  Fel)ruary,  1S38,  having  by  his  will  devised  the  estate  to  his 
wife  for  life,  who  is  still  living. 

There  was  abundant  evidence  of  an  uninterrupted  user  of  a  way  over  the  land  in 
question  from  the  plaintiff's  cottage  to  the  village,  prior  to  the  year  1812.  In  1824, 
the  faim  being  then  in  the  occupation  of  Isaac  Lovell,  by  agreement  between  him  and 
the  plaintiff,  and  with  the  assent  of  Whitwell,  the  then  owner  of  the  fee,  the  direction 
of  the  footpath  was  altered,  and  a  new  way  made  over  a  portion  of  the  defendant's 
land,  and  the  old  one  ceased  to  be  used.  The  obstruction  complained  of  wa.s  in  a 
part  of  the  old  line  between  the  plaintiff's  land  and  the  point  of  deviation  on  the 
defendant's  land. 

The  plaintiff's  case  Ijeing  closed,  the  defendant's  counsel  submitted,  that,  inasmuch 
as  the  declaration  claimed  a  way  generally,  and  the  particulars  pointed  at  two  ways, 
viz.  the  oi-iginal  way,  and  the  substituted  one,  he  was  entitled  to  call  upon  the  plaintiff 
to  state  which  of  the  two  he  relied  on.     To  this  the  learneil  judge  assented 

The  plaintiffs  counsel  thereupon  said  that  he  claimed  to  be  entitled  to  the  new  or 
substituted  way,  by  virtue  of  twenty  year.s'  user  under  the  2  ct  3  W.  4,  c.  71,  s.  2: 
but,  that  failing,  by  reason  of  the  disability  arising  from  the  infancy  and  coverture 
of  Mary  Whitwell,  he  submitted  that  he  was  entitled  to  fall  back  upon  his  [122] 
original  prescriptive  right  to  the  old  way.  He  I'efcrred  to  Pai/ne  v.  SMikn,  1  M. 
&  Kob.  382. 

For  the  defendant,  it  was  insisted  that  there  was  no  evidence  to  support  the  claim  to 
the  old  way  by  prescription,  Itecause  the  user  of  it  had  become  impossible  by  acts  of  the 
ownei'  of  the  soil,  acipiicsced  in  by  tin;  plaintiff  who  (■lainicd  the  right. 

The  learned  judge  was  of  opinion  that  the  disability  m^gativcd  the  plaintiff's  claim 
undei'  the  statute  in  respect  of  a  twenty  years'  user :  and  he  ])ro|X)sed  to  put  it  to  the 
jury  whether  the  prescriptive  way  had  not  been  abandoned. 

The  plaintiff's  counsel  having  summed  up  his  evidence,  and  the  defendant's  coinisel 
having  addressed  the  jury,-— the  learned  judge  left  it  to  them  to  say  whether  the 
plaintiff  had  a  way  by  prescription  ;  and,  if  he  had,  whether,  by  agreement  between 
the  owner  and  occupier  of  the  land  over  which  the  way  claimed  ran,  and  the  plaintiff, 
the  person  claiming  the  way,  another  way  was  substituted  for  the  old  w.iy,  and  the 
old  one  abandcmcd  and  extinguished. 

The  jury  having  returned  a  vei'dict  for  the  defendant, 

]''i(!id,  in  Kastci-  Term  last-,  moved  for  a  I'ule  nisi  for  a  new  trial  im  the  groinid  of 
mi.sdirection, — "first,  that  thei-e  was  no  evidence  to  be  left  to  the  jury  of  an  abamlon- 
ment  of  the  right  of  way  claimed, — secondly,  in  the  jndge  not  telling  the  jury,  that, 
undei'  the  circinnstanccs  ])i()ved  in  eviilenre,  the  non  user  of  tiie  way  was  not  suflicient 
to  justify  them  in  presuming  an  abandonment, — Ihii'illy,  that  the  obstruction  was  on 
part  of  the  way  which  had  been  immemorially  used,  and  as  to  which  there  w;is  no 
evidence  of  abandonment;"  and  also  on  the  ground  that  the  verdict  wa-s  against 
evidence.      The  non-user  of   the   old    way   under  the  cir-[123]-curastances  proved, 
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clearly  was  no  evidence  of  abandonment.  In  Payne  v.  Slmhien,  1  M.  &  Rob.  382,  a 
plea  of  twenty  years'  user  of  a  right  of  way,  under  the  2  &  -3  W.  4,  e.  71,  was  held 
not  to  be  defeated  by  proof  of  an  agreed  alteration  of  the  line  of  way,  nor  by  a 
temporary  non-user  under  an  agreement  of  the  parties.  Patteson,  J.,  there  says  :  "  If 
there  l)e  ten  years  enjoyment  of  a  I'ight  of  way,  and  then  a  cessation,  under  a  temporary 
agreement,  for  another  ten  years,  yet  this  may  be  a  sufhcient  enjoyment  of  the  old  right 
for  twenty  years,  to  make  it  indefeasible  under  the  statute ;  for,  the  agreement  to 
suspend  the  enjoyment  of  the  right  does  not  extinguish,  nor  is  it  inconsistent  with, 
the  right.  So,  if,  instead  of  the  direct  path  from  A.  to  B.,  another  track  over  the 
plaintiff's  land,  from  A.  to  C.  and  thence  to  B.,  had  been  substituted  by  a  parol 
agreement  of  the  parties  for  an  indefinite  time,  yet  the  user  of  this  substituted  line 
may  be  considered  as  substantially  an  exercise  of  the  old  right,  and  evidence  of  the 
continued  enjoyment  of  it."  The  case  thus  put  is  precisely  this  case.  Again,  in 
Hale  V.  Ohlroyd,  14  M.  &  W.  789,  in  ease  for  the  diversion  of  water,  the  plaintiff  alleged 
in  his  declaration  a  reversionary  interest  in  three  closes  of  land,  to  wit,  three  ponds 
filled  with  water,  one  pond  being  upon  each  of  the  said  closes,  and  a  right  to  the  flow 
of  the  water  into  the  said  clo.ses,  for  supplying  the  said  ponds  in  the  said  closes  with 
water  foi-  the  watering  of  cattle.  The  defendant  traversed  the  right  to  the  flow  of 
the  watei'  as  alleged.  At  the  trial,  it  appeared  in  evidence  that  the  plaintift'  had 
enjoyed  an  immemorial  right  to  the  flow  of  this  water  into  an  antient  pond  in  one  of 
his  closes,  but  that,  abo\'e  thirty  j'ears  ago,  he  made  a  new  pond  in  each  of  the  three 
closes,  and  turned  the  water  so  as  to  supply  them,  and  thenceforth  disused  the  old  pond, 
which  was  gradually  filled  with  rulibish,  and  overgrown  with  grass.  The  plaintifl^s  right 
in  [124]  lespect  of  the  three  ponds  having  been  defeated  by  proof  of  an  outstanding 
life-estate,  under  the  2  &  3  W.  4,  c.  71,  s.  7, — it  was  held  that  he  was  entitled,  under 
this  declaration,  to  recover  in  respect  of  his  right  to  the  flow  of  water  to  the  ohl  pond. 
Parke,  B.,  there  says :  "  The  use  of  the  old  pond  was  discontinued  only  because  the 
plaintifl'  obtained  the  same  oi-  a  greater  advantage  from  the  use  of  the  three  new  ones. 
He  did  not  thereby  abandon  his  right ;  he  only  exercised  it  in  a  different  spot ;  and  a 
substitution  of  that  nature  is  not  an  abandonment.  He  has  a  right,  therefore,  under 
this  declai'atiou,  to  recover  in  respect  of  the  old  pond."  And  in  JFard  v.  Iran!, 
7  Exch.  838,  it  was  held  that  an  immemorial  right  of  way  is  not  lost  by  non-user  for 
upwards  of  twenty  years,  the  user  having  been  discontinued  merely  l\y  reason  of  the 
party's  having  had  a  more  convenient  way.  Alderson,  B.,  in  the  cour-se  of  the  argument 
in  that  case,  observes, — "  The  pi'csumption  of  abandonment  cannot  be  made  from  the 
mere  fact  of  non-user.  There  must  be  other  circumstances  in  the  case  to  rai.se  that 
presumption.  The  right  is  acquired  by  adverse  enjoyment.  The  non-user,  therefore, 
must  be  the  consequence  of  something  which  is  adverse  to  the  user.  Here,  the  owners 
of  the  Stubbing  Pits  did  not  use  the  way  in  question,  for  the  .simple  reason  that  they 
had  a  more  easy  and  convenient  means  of  access  to  that  part  of  their  property."  In 
Gale  on  Easements,  380,  381, — after  referring  to  Payne  v.  Shaldrn,  1  M.  &  Rob.  382, 
and  //«//  V.  Sv:ift,  6  Scott,  167,  4  N.  C.  381,  HaJc  v.  OMwiid,  14  M.  &  W.  789,  and 
C(irr  V.  Foster,  3  Q.  B.  581,  2  Gale  &  D.  753,  as  elucidating  the  doctrine  that  "a  mere 
intermittence  of  the  user,  or  a  slight  alteration  in  the  mode  of  enjoyment,  when 
unaccompanied  by  any  intention  to  renounce  the  acquisition  of  a  right,  does  not 
amount  to  an  abandonment," — the  learned  author  says  :  "  Where,  however,  there  has 
not  [125]  been  a  mere  cessation  to  enjoy,  but  it  has  been  accompanied  by  indications 
of  an  intention  to  abandon  the  right,  or,  by  a  disclaimer,  there  is  authority  for  saying 
that  a  shorter  period  will  be  sufficient  to  extinguish  the  right.  Such  direct  evidence 
of  intention  appeal's  to  have  been  treated  in  the  same  manner  as  the  similar  indications 
afforded  l)j'  a  change  in  the  status  of  the  dominant  tenement.  Such  non-user,  accom- 
panied by  confessions  that  the  partj'  had  no  right,  would  at  all  events  be  strong 
evidence,  and  in  eflect  almost  conclusive,  that  he  never  had  any  such  right : "  and  he 
refers  to  Norhunj  v.  Meade,  3  Bligh,  211,  241.  [Cresswell,  J.  Here,  the  plaintift'  used 
the  new  way  set  out  by  Isaac  Lovell  in  1824,  not  as  a  way  of  right,  but  under  a  licence. 
The  question  is,  whether  there  was  any  evidence  of  an  abandonment  of  the  old  way, 
except  .so  long  as  he  might  be  permitted  to  use  the  new  one.]  Precisely  so.  [Crowder,  J. 
Was  not  abandonment  a  question  for  the  jury?]  No  doubt :  but  here  there  was  no 
evidence  of  abandonment. 

A  rule  nisi  having  been  granted, 

Hayes,  Serjt.,  now  shewed  cause.     He  submitted  that  there  was  ample  evidence 
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to  justify  the  conclusion  to  which  the  jury  came,  tliat  the  old  way  had  l)eeii  abandoned 
when  the  new  one  was  set  out,  that  it  was  purely  a  iiuestioii  of  fact  for  them,  and  that 
the  learned  judge  had  properly  left  it  to  them  ;  and  that,  the  claim  arising  out  of  the 
twenty  years'  user  of  the  new  or  substituted  way,  under  the  statute  2  &  ^  W.  4,  c.  71,  s.  2, 
being  by  reason  of  the  disability  of  the  owner  of  the  fee  out  of  the  question,  the  cases 
cited  upon  the  motion  were  altogether  inapplicable. 

Field,  in  support  of  his  rule,  was  stopped  by  the  court. 

[126]  CuEs.swELL,  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute. 
The  learned  judge  evidently  had  his  mind  diverted  from  the  true  question  by  the 
contest  between  the  counsel  at  the  trial.  The  plaintift"  at  first  claimed  to  be  entitled 
to  the  new  way,  by  reason  of  an  uninterrupted  enjoyment  for  twenty'  years,  under  the 
2  &  .3  W.  4,  c.  71,  s.  2.  The  defendant's  counsel  ha\-ing  succeeded  in  inducing  the 
judge  to  lay  that  out  of  the  question,  the  plaintiff's  counsel  fell  back  upon  his  original 
prescriptive  right.  Now,  there  was  nothing  from  which  an  abandonment  of  that  right 
could  be  inferred,  except  the  exercise  of  the  right  over  the  new  way  ;  and  that  clearly 
was  not  sufficient. 

^\'ILLIA.MS,  J.  I  am  of  the  same  opinion.  As  it  now  turns  out,  the  case  \'ery  much 
resembles  that  of  Iloe  d.  the  Earl  of  Berkeley  v.  The  ^Irchhishoji  of  York,  6  East,  86,  where 
the  accepfeuice  of  a  new  lease  granted  under  a  special  power,  and  an  occupation  under  it 
for  several  years,  was  held  not  to  operate  as  a  surrender  of  a  former  lease,  which  had  in 
fact  been  cancelled  and  given  up,  so  as  to  prevent  the  lessee  from  setting  it  up  again, 
upon  its  turning  out  that  the  new  lease  was  void  by  reason  of  its  not  having  been  made 
in  strict  accordance  with  the  terms  of  the  power. 

^\'IIJ.E.s,  J.  I  am  entirely  of  the  same  opinion.  The  facts  seem  to  have  been 
these, — The  plaintitl',  having  a  right  of  way  by  prescription,  more  than  thirty  years 
ago  agreed  with  the  owner  and  occupier  of  the  servient  tenement  that  the  use  of  a 
portion  of  that  way  should  be  discontinued,  and  a  new  one,  equally  convenient  to 
him,  should  be  suljstituted  for  it.  It  is  quite  obvious  that  that  was  done  without 
any  intention  on  the  part  of  the  plaintiff  to  abandon  his  original  right :  and  the  jury 
were  not  at  liberty  to  infer  an  abandonment  or  ex-[127]-tinguishnient,  without  some 
evidence  of  intention.  I  do  not  think  that  this  couit  moans  to  lay  it  down  that 
there  can  be  an  aliaridonment  of  a  presci'iptive  easement  like  this  without  a  deed,  or 
evidence  from  which  the  jury  win  presume  a  release  of  it.  It  is  unnecessaiy,  however, 
to  di.scuss  that  on  the  present  occasion,  because  I  agree  with  the  rest  of  the  court  in 
thinking  that  the  facts  of  this  case  shew  clearly  that  there  was  no  intention  on  the 
part  of  the  plaintiff  to  abandon  the  way,  either  legally  or  popularly.  There  was  no 
evidence  to  go  to  the  jury  of  the  old  right  of  way  having  ever  been  gi\'en  up  or 
destroyed. 

ClJKSSWKLI.,  J.  After  this  intimation  of  opinion  on  the  part  of  the  court,  pi'obably 
the  defendant  will  hanlly  think  it  worth  his  while  to  go  down  again  («). 

Kule  absolute. 

[128]     LoDEii  V.  Kekiilic.     .luly  tth,  1857. 

[S.  C.  27  L.  J.  C.  P.  27  ;  4  Jur.  N.  S.  9;i ;  5  W.  K.  884.] 

In  an  action  for  the  breach  of  a  contract  by  delivering  goods  of  a  <|nality  inferior  to 
that  contracted  for,  the  ))roper  measure  of  damages  is,  the  dill'erencc  between  the 
value  of  goods  (if  the  i|uaiity  contiacted  for,  at  the  time  of  the  delivery,  and  the 
value  of  the  goods  then  actually  deliverer!, — or  their  value  as  aseortiiined  by  a  re-sale 
within  a  reasonable  time:  and  the  fact  of  the  goods  having  been  previouslj'  paid 
for  caiuiot  be  taken  into  consideration  in  estimating  the  damages. 

The  plaintiff  in  this  action  sought  to  recover  damages  against  the  defendant  for  an 
alleged  breach  of  two  contracts  each  for  the  sale  of  one  hundred  casks  of  Russian 
tallow ;  the  complaint  being,  the  delivery  of  tallow  of  a  quality  inferior  to  that  con- 
tracted for. 

(a)  The  cause  came  oti  to  be  tried  before  Erie,  J.,  at  the  following  Spring  Assizes, 
when  a  compromise  was  come  to, — a  juror  being  withdrawn,  aufl  the  question  ;us  to 
the  costs  of  the  second  trial  being  left  to  the  learned  judge,  who  directed  tiiat  the 
plaintilfs  costs  out  of  pocket  shoulil  be  [laid  by  the  defendant. 
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The  first  count  of  the  decLaration  stated,  tliat,  in  October,  1855,  the  defendant 
agreed  to  sell  to  the  plaintiff',  and  the  plaintift' agreed  to  buy  fi'om  the  defendant,  one 
hundred  casks  of  Russian  prime  Ukraine  Y.  C.  tallow,  at  58s.  per  cwt.  free  on  board 
at  Dantzic,  to  be  ready  for  shipment  at  Dantzic  during  the  month  of  November,  1855  ; 
the  defendant  to  provide  ship  room  on  Ijest  terms  for  London  ;  tare  to  be  at  the  rate 
and  payment  to  be  made  in  the  manner  then  agreed  upon  ;  and  the  defendant  then, 
in  consideration  of  the  premises,  promised  the  plaintifT  to  peiform  the  said  agreement 
on  the  defendant's  part:  Averment,  that  the  said  month  of  November  elapsed,  and 
ship  room  was  pi'ocurable  for  London  according  to  the  said  contract,  and  a  sufficient 
and  proper  time  for  the  defendant  to  have  performed  the  said  contract  on  his  part 
expired,  and  the  plaintifl:'  paid  for  the  said  tallow  according  to  the  said  contract, — all 
which  happened  before  this  suit ;  and  that  the  plaintilf  was  at  all  times  ready  and 
willing  to  accept  a  shipment  of  and  to  receive  the  tallow  aceoiding  to  the  said  contract, 
and  before  this  suit  performed  all  conditions  and  matters  precedent  or  otherwise  on 
his  part  :  Breach,  that  the  defendant  did  not  perform  the  said  contract  on  his  part, 
and  supplied  and  shipped  as  and  for  the  said  tallow  one  bundled  casks  of  tallow  of 
which  a  great  part  was  not  Russian  prime  [129]  ITkraine  Y.  C.  tallow,  but  was  different 
therefrom,  and  of  much  less  value,  and  did  not  at  any  time  supply  or  ship,  or  have 
ready  for  shijjment,  one  hundred  casks  of  Russian  prime  Ukraine  Y.  C.  tallow;  and 
thereby  the  plaintiff  before  this  suit  sustained  great  damage  by  reason  of  the  inferior 
quality  and  value  of  the  tallow  actually  supplied,  and  by  reason  of  cei-tain  freight, 
insurance,  landing,  selling,  and  other  charges,  duties,  and  dues  incurred  and  paid  by 
the  plaintiff'  in  respect  of  the  same,  and  by  reason  of  the  loss  of  profit  which  would 
have  arisen  from  the  supply  of  tallow  according  to  the  eontiact,  and  thereby  also  lost 
interest  upon,  and  the  use  of,  large  sums  which  he  would  ha\'e  obtained  from  the  sale 
of  the  fcillow,  if  it  had  been  supplied  to  him  accoi'ding  to  the  contract. 

There  was  a  second  count  upon  a  similar  contract  for  one  hundred  casks  of  first 
sort  Russian  Ukraine  Y.  C.  tallow,  at  59s.  per  cwt.,  and  a  similai-  lireach. 

The  defendant  pleaded  payment  into  coiu't  of  23 11.  ;  to  which  the  plaintiff'  replied 
damages  ultra,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after  Trinity  Term, 
1856.  The  facts  which  appeared  in  evidence  were  as  follows: — In  October,  1855,  the 
plaintiff' contracted  with  the  defendant  to  buj^  of  him  two  parcels  of  100  casks  each  of 
"  Russian  prime  Ukraine  Y.  C.  tallow,"  at  58s.  and  59s.  per  cwt.  respectively, — the 
price  being  paid  in  advance, — and  on  the  terms  stated  in  the  first  and  second  counts 
of  the  declaration  respectively.  The  tallow  was  accordingly  shipped  on  board  the 
"Emilie,"  and  arrived  in  London  on  the  12th  of  January,  1856.  The  unloading  of  the 
cargo  commenced  on  the  Ifith  of  January,  and  was  finished  on  the  25th.  Upon  inspect- 
ing the  tallow,  the  plaintiff  found  that  it  was  very  inferior  in  r[uality  to  that  which  he 
had  contracted  for ;  and  in  the  result  it  turned  out  [130]  that,  of  the  two  hundred 
casks,  sixteen  only  were  aceoiding  to  contract  (a).  These  the  plaintiff'  accepted  at 
the  contract  price  ;  but,  as  to  the  remaining  184  casks,  a  coriespondence  ensued 
between  the  plaintiff'  and  the  defendant,  the  former  off'ering  to  return  the  tallow,  and 
demanding  Ijack  his  money,  or  to  accept  the  tallow  with  an  allowance  of  7s.  per  cwt. ; 
the  defendant  declining  to  take  back  the  tallow  or  to  make  the  required  allowance. 
And  on  the  12th  of  March  the  plaintiff'  .sold  the  184  casks,  in  his  own  name,  on  account 
of  the  defendant. 

It  appeared  that  the  pi'ice  of  tallow  declined  considerably  in  London  on  the  17th 
of  January,  and  that  it  continued  to  decline  imtil  the  time  of  the  sale.     The  value  of 
tallow  according  to  the  contract  on  the  25th  of  January,  when  the  landing  and  deli\'ery 
took  place,  was  58s.  per  cwt.  :  the  184  casks,  when  sold  on  the  5th  of  April,  fetched  ' 
51s.  6d.  per  cwt.  only. 

On  the  part  of  the  defendant,  it  was  insisted  that  enough  had  been  paid  into  court 
to  satisfy  the  plaintiff's  claim  in  respect  of  the  breach  of  contract ;  and  that  the  true 
measure  of  damages  was,  the  diff'ei'cnce  between  the  value  of  so  many  casks  of  tallow  of 
the  quality'  contracted  to  be  sold,  and  the  value  of  the  article  actually  delivered  :  and, 
further,  that  the  plaintiffs  conduct  amounted  to  an  acceptance  of  the  tallow  in  satis- 
faction of  the  contract;  and  that  the  sale  was  unauthoiised,  and  unreasonably  delayed. 

On  the  part  of  the  plaintiff",  it  was  submitted  that  he  was  entitled  to  recover,  as 

(a)  Fourteen  of  the  one  parcel,  and  two  of  the  other. 
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damages  for  the  breach  of  contract,  the  ditl'oreiice  between  the  contract  price,  and  the 
sum  produced  by  the  tallows  on  the  resale. 

The  learned  judge  left  it  t«  the  jury  to  say,  whether  the  plaintiff  accepted  the 
tallow  delivered  as  a  fulfil  [131]-mcnt  of  the  contract,  and  whether  it  had  been  re-sold 
within  a  reasonable  time.  The  jury  answei'cd  the  first  question  in  the  negative  and 
the  second  in  the  affirmative  ;  and  they  assessed  the  damages  at  .5161.,  which  was  less 
by  3()ll.  l;is.  than  the  sum  which  the  plaintiff  would  be  entitled  to  upon  the  pi'inciple 
of  assessment  insisted  upon  by  him,  \iz.  the  dilVcrcnce  between  the  contract-price  pre- 
paid by  him  and  the  price  for  which  the  t.illows  were  re-sold. 

Byles,  Seijt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  pursuant  to  leave  reserved,  "on  the  ground,  that,  according  to  the  true 
mode  of  computing  the  damages,  the  money  paid  into  court  was  sufficient."  He  sub- 
mitted that  the  plaintiff  had  adopted  the  contract  by  accepting  part  of  the  tallows, 
and  selling  the  rest  in  his  own  name,  and  without  authority  from  the  defendant ;  and 
that  the  true  measure  of  damages,  assuming  the  plaintiff  to  be  entitled  to  recover,  was, 
the  difference  between  the  value  of  tallow  such  as  that  contracted  for,  and  of  that 
which  was  actually  delivered.     He  referred  to  Vhajuiiaii  v.  Morton,  11  M.  &  \V.  034. 

Hugh  Hill,  Q.  C,  and  Aspland,  shewed  cause.  The  sole  question  >ipon  this  rule 
is,  whether  the  learned  judge  was  bound  to  tell  the  jury  to  find  for  the  defendant, 
aTid  that  the  sum  paid  into  court  was  sufficient  to  cover  ;uiy  damages  the  plaintiff  was 
entitled  to  for  the  breach  of  the  conti-act.  Whether  or  not  the  plaintifi' accepted  the 
tiillow  as  a  fulfilment  of  the  contract,  was  clearly  a  question  for  the  jury, — see  per 
Farke,  B.,  in  Chapman  v.  Morton,  11  M.  &  W.  .540,  and  it  is  submitted  that  the  sum 
the  plaintifi  was  entitled  to  recover  was,  the  ditterence  between  the  contract  price 
which  he  had  paid  and  the  sum  which  the  inferior  tallows  realized  [132]  on  the  re-sale  ; 
and  that,  it  being  admitted  on  the  record  that  the  tallows  delivered  were  not  the 
tallows  contracted  for,  it  was  a  question  of  fact  foi'  the  jury  whether  the  plaintiff  had 
taken  to  them  under  the  contract,  or  repudiated  the  contract,  and  re-sold  under  justifi- 
able circumstances  and  within  a  reasonable  time :  and  there  was  no  evidence  to 
warrant  them  in  concluding  that  the  plaintiff  ever  meant  to  take  to  the  shipment  as  a 
performance  of  the  contract,  oi'  that  the  .sale  was  unreasonably  delayed.  The  plaintiff 
had  parted  with  his  money  ;  and,  the  defendant  failing  to  return  it,  he  was  justified 
in  selling  the  goods  to  reimburse  himself.  The  .sale  was  a  mere  mode  of  ascertaining 
the  amount  of  damages.  As  to  the  measure  of  damages,  rowell  v.  Ilorton,  2  N.  C.  GG8, 
3  Scott,  110,  is  directly  in  point.  There,  the  defeiidant  contracted  to  sell  to  the 
plaintiff  "  Scott  &  Co.,  75  barrels  mess  pork,  at  53s.  per  liarrel : "  at  the  trial  it  was 
proved  that  mess  pork  cured  by  Scott  &  Co.  obtained  in  the  market  a  higher  price  by 
2s.  6d.  per  barrel  than  pork  cured  by  any  other  house ;  and  witnesses  (cotniected  with 
the  trade)  were  allowed  to  state  their  construction  of  the  contract :  it  was  held,  that, 
by  the  terms  of  the  contract,  the  pork  was  e.xjjressly  warranted  to  be  pork  cured  by 
Scott  it  Co.,  and  not  mei-ely  consigned  by  that  firm,  and  that  the  witnesses  were 
properly  admitted  to  cxpl.-iin  the  contract.  Upon  the  (piestiou  of  damages,  Bosanquct,  J., 
said  :  "  The  arlicle  luiving  been  sold  as  pork  of  a  jiarticular  description,  and  not  answer- 
ing that  descri|)tion,  the  pi'()])er  nu^asure  of  damages  was  that  whicii  the  jury  have 
given,  viz.  the  difi'ercnce  between  the  invoice  jjrice  and  the  sum  jjroduccd  on  the  resale  ; 
and,  under  the  circumstances,  I  think  the  sale  was  not  delayed  for  an  unjustifiably 
long  ])eriod."  The  distinction  between  the  case  of  money  paid  in  advance  and  other 
cases,  is  pointedly  referred  to  in  Gainsford  v.  Carroll,  2  B.  &  C.  [133]  624,  4  I).  &  K. 
161,  where  it  was  held,  that,  in  a.ssumpsit  for  not  delivering  goods  upon  a  given  day, 
the  true  measure  of  damages  is,  the  ditterence  between  the  contract  price  and  that 
which  goods  of  a  similar  (|ualily  and  description  bore  on  or  about  the  day  when  the 
goofls  ought  to  have  been  (lelivered.  On  the  ca.scs  of  Slinjilienl  v.  Jolmson,  2  East,  211, 
and  M'.irllriir  v.  Lonl  Smfortli,  2  Taunt.  257,  being  citctl,  the  court  .s;ud, — "These 
cases  do  not  apply  to  the  present.  In  the  case  of  a  loan  of  stock,  the  borrower  holds 
in  his  hands  the  money  of  the  lender,  and  thereby  prevents  him  from  using  it  altogether. 
Ib.'re,  the  |)laintin'  had  his  money  in  his  posst;ssion,  and  lie  might  lia\  e  purriiase<l  otiicr 
bac(jn  of  the  like  (|uality  the  very  day  after  the  contract  was  broken  ;  and,  if  he  has 
sustained  any  loss  by  neglecting  to  do  so,  it  is  his  (jwn  fault."  I'jion  the  whole,  it  is 
submitted  that  the  question  was  pro|)erly  for  the  jury,  .'ukI  that  their  mode  of  estimating 
the  damages  was  the  correct  one,  or,  at  all  events,  not  o])en  to  objection  on  the  part 
of  the  defendant. 
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Byles,  Serjt.,  and  T.  Jones,  in  support  of  the  rule.  The  true  measure  of  damages 
can  have  nothing  to  do  with  the  market  price,  but  is,  the  difference  between  the  value 
of  the  tallows  which  the  plaintiff  contracted  to  buy,  and  that  of  those  which  he  did 
receive.  In  the  first  place,  the  plaintiff  had  no  authority  from  the  defendant  to  sell 
the  tallows  at  all ;  and  if  he  had,  he  should  have  sold  the  whole  of  them,  and  not  in 
his  own  name.  His  dealing  with  them  as  he  did  was  the  same  as  if  he  had  taken  to 
the  goods  in  the  first  instance.  He  might  have  rescinded  the  contract,  and  brought 
his  action  to  recover  back  the  money  which  he  had  paid.  He  has  not  done  so  here : 
and,  if  he  had,  he  could  not  have  recovered  ;  for,  he  cannot  affirm  the  contract  as  to 
part  and  i-eject  it  as  to  the  other  part.  In  Harvor  v.  G-roves,  1.5  C.  B.  fiG7,  it  was  held 
that  the  vendor  of  [134]  goods  who  has  used  or  sold  a  portion  of  them  after  he  has 
discovei'ed  that  they  do  not  answer  the  contract,  cannot  I'epudiate  the  contract,  and 
recover  back  the  price.  So,  in  Blackburn  v.  Smith,  2  Exch.  783,  it  was  held  that  a 
purchaser  of  an  estate  could  not  repudiate  the  contract  for  a  defect  of  title,  after  he 
had  dealt  with  the  property  as  his  own.  Chapman  v.  Morton,  11  M.  &  W.  534,  in  its 
circumstances  very  closely  i-esembles  this  case.  There,  the  plaintiffs,  merchants  at 
Dieppe,  sold  to  the  defendant,  a  merchant  at  Wisbech,  a  quantity  of  oil-cake,  which 
was  delivered  to  the  defendant  there  in  December,  1841.  The  defendant  conceiving 
that  the  cai-go  did  not  answer  the  sample,  landed  a  portion  of  it  for  the  purpose  of 
examination,  and  subsequently  landed  the  whole,  stored  it  in  a  public  warehouse,  and 
wrote  to  the  plaintiffs,  informing  theni  that  it  lay  there  at  their  risk  and  costs,  and 
requiring  them  to  take  it  back,  which  the  plaintiffs  refused  to  do.  After  some 
correspondence,  the  defendant,  in  May,  1842,  gave  the  plaintift's  notice  that  the  cargo 
was  h'ing  at  the  warehouse  at  their  disposal,  and  that,  if  no  directions  were  given  by 
them,  it  would  be  sold,  and  the  proceeds  applied  in  part  payment  of  the  defendant'.s 
damages.  The  plaintiffs  answered  that  they  considered  the  transaction  at  an  end,  and 
demanded  payment  of  the  price.  The  defendant  thereupon  offered  the  cargo  for  sale 
in  his  own  name,  and  in  July  sold  it  in  his  own  name  to  a  third  party.  In  an  action 
to  recover  the  price  of  the  oil-cake,  the  Lord  Chief  Baron  ruled  that  these  facts 
amounted  to  an  acceptance,  and  directed  the  jur}'  to  find  for  the  plaintiff.  So,  here, 
the  learned  judge  should  have  directed  the  jury  to  find  that  the  plaintift'  accepted  the 
tallow  as  a  fulfilment  of  the  contract.  Assuming  this  to  be  an  action  for  not  deliver- 
ing tallow  according  to  contract,  the  true  measure  of  damages  is  that  abo^•e  suggested, 
and  in  that  case  the  sum  paid  into  court  is  sufficient  to  cover  the  plaiTitiff's  [135] 
claim.  [Williams,  J.  This  is  not  the  ease  of  a  .sale  of  a  specific  chattel.]  Still  the 
measure  of  damages  would  be  the  same :  the  only  difference  being,  that,  in  the  case  of 
the  sale  of  a  specific  chattel,  the  buyer  must  take  it,  even  though  it  should  not  answer 
the  purpose  for  which  it  is  bought  ;  whereas,  in  the  case  of  an  ordinary  sale,  the  buyer 
may  reject  the  article  if  it  does  not  answer  the  contract.  The  correct  rule,  as  the 
result  of  all  the  cases,  is  thus  stated  in  Sedgwick  on  Damages,  2nd  edit.  p.  218  :  "It 
seems  originally  to  have  been  held  that  the  measure  of  damages  in  these  cases  was, 
the  difference  between  the  price  paid  and  actual  value ;  but  it  is  now  well  settled  that 
the  rule  is,  the  difference  between  the  actual  value  and  the  value  that  the  article 
would  have  possessed  if  it  had  conformed  to  the  warranty,  the  price  paid  being  mere 
evidence  of  that  value."  From  the  note  at  p.  274  of  that  work,  it  seems  that 
Chancellor  Kent  had  in  a  former  edition  of  his  Commentaries  used  the  word  "  price," 
instead  of  "  value  "  ;  but  that  he  has  corrected  it  in  a  recent  edition  (a).     In  [136] 

(a)  The  note  is  as  follows  : — The  opinion  expressed  by  Mr.  Chancellor  Kent  is  also 
well  worthy  of  notice.  The  text  of  the  original  edition  of  this  work  contained  the 
following  passage, — "Chancellor  Kent,  in  his  Commentaries,  vol.  ii.,  480,  ^  xxxix.,  .says, 
'  The  general  rule  is  well  settled,  that,  in  a  suit  by  vendee,  for  a  breach  of  contract  on 
the  part  of  the  vendor,  for  not  delivering  an  article  sold,  the  measure  of  damages  is, 
the  price  of  the  article  at  the  time  of  the  breach.'  The  learned  Chancellor  appears 
here  to  overlook  the  distinction  resulting,  as  we  have  .seen,  from  the  payment  of  the 
price  before-hand,  which  runs  through  these  cases,  and  which  is  entirely  analogous  to 
the  rule  in  trover,  that  the  value  of  the  chattel,  not  at  the  moment  of  conversion,  but 
its  highest  value  up  to  the  time  of  trial,  is  the  rule  of  damages."  To  which  the 
Chanc'ellor,  in  his  6th  edition,  replied  as  follows, — "  The  learned  author  is  mistaken  in 
supposing  I  had  overlooked  that  distinction.  These  Commentaries  are  not  calculated 
to  embody  all  the  nice  or  arbitrary  or  fanciful  distinctions  that  are  to  be  met  with  in 
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Maine  on  Damages,  88,  the  lule  is  stated  as  follows  : — "  Where  the  article  has  not 
been  letiiined,  the  measure  of  damages  will  lie,  the  diH'ereiice  between  its  value,  with 
the  defect  warranted  against,  and  the  value  which  it  would  have  borne  without  that 
defect.  It  was  formerly  laid  down  that  the  measure  would  be,  the  difference  between 
the  contract  price,  and  that  for  which  it  would  sell  with  its  defect :  Caswell  v.  Coare, 
1  Taunt.  566.  But  the  weight  of  authority  in  England  is  strongly  in  favour  of  the 
rule  as  stated  above  :  see,  pei-  Buller,  J.,  Towers  v.  Barrett,  1  T.  R.  136  ;  per  Lord 
Eldon,  C.  J.,  CwtU  V.  Hannai/,  3  Esp.  N.  P.  C.  82 ;  Clare  v.  Maynard,  6  Ad.  &  E.  519, 

1  N.  &  P.  701,  7  Car.  &  P.  741  ;  Cox  v.  IValkcr,  6  Ad.  &  E.  523,  n.  And  the  doctrine 
in  America  is  the  same  :  see  Sedgwick  on  Damages,  293."  The  market  price  cannot 
be  looked  at.  The  buyer  is  entitled  to  receive  that  which  the  seller  contracted  to  sell ; 
if  an  aiticle  of  less  value  be  delivered,  he  is  entitled  to  the  difi'erence  :  and  the  rule  is 
the  same  whether  the  contract  be  for  the  sale  of  a  specific  chattel,  or  a  genei'al  con- 
tract,— except  that,  in  the  former  case  the  buyer  must  take  the  thing  delivered,  and 
in  the  latter  he  need  not.  All  the  cases  both  here  and  in  America  result  in  what  is 
stilted  as  the  rule  in  Sedgwick,  in  Kent,  and  in  Maine  :  the  true  measure,  is  the 
amount  of  the  inferiority  in  value.  The  fact  of  the  agreed  price  of  the  article  having 
been  paid  beforehand  [137]  in  no  degree  varies  the  ease :  in  none  of  the  authorities 
has  it  ever  been  so  laid  down  ;  and  here  it  clearl_v  could  not,  the  sale  having  taken 
place  without  the  defendant's  authority  or  consent.     With  i-espect  to  Foivell  v.  Hmioii, 

2  N.  C.  668,  3  Scott,  110,  it  may  be  obseived,  that  it  is  Bosanquct,  J.,  alone  who 
speaks  of  the  price  having  been  paid  ;  and  that'that  case  was  decided  long  before  the 
rule  as  to  the  measure  of  damages  in  cases  of  this  sort  was  as  it  is  now  laid  down. 
[Willes,  J.  It  is  at  least  as  old  as  Lciffh  v.  Patersm,  8  Taunt.  540.  I  thought  that 
case  had  settled  the  rule  as  to  damages.]  Suppose  this  had  been  a  question  upon  the 
statute  of  frauds,  would  not  the  facts  here  have  been  evidence  of  an  acceptance  inider 
s.  17?  [Cresswell,  J.  I  appi-ehend  not.]  That  is  contraiy  to  Morton  v.  Tibhett, 
15  Q.  B.,  428. 

Cur.  adv.  vult. 

Wn.LiAi\r.s,  J.,  now  delivered  the  judgment  of  the  court: 

This  was  an  action  brought  to  recover  damages  for  the  breach  of  two  contracts  for 
the  sale  of  one  hundred  casks  of  tallow  each,  liy  the  delivery  of  an  article  inferior  in 
quality  to  that  which  was  sold. 

The  tallow  arrived  by  the  ship  "  Emilie"  in  London,  where  the  plaintiff  and  defen- 
dant resided,  on  the  12th  of  January,  1856.  The  unloading  of  the  cargo  commenced 
on  the  16th,  and  was  finished  on  the  25th  of  Jaiuiary.  As  .soon  as  the  plaintitl'  had 
inspected  the  tallow  offered  for  delivery,  he  objected  to  the  quality,  as  not  fulfilling 
the  terms  of  the  contract,  in  a  lettci'  dated  the  28th  of  January  ;  and  thereupon  a 
correspondence  began  between  him  and  the  defendant,  which  continued  until  the  f  2th 
of  March,  when  a  re-sale  took  place  by  order  of  the  plaintitl'. 

The  price  of  the  fcillow  had  lieen  paid  in  advance  ;  [138]  and  this  action  was 
brought  to  recover  the  difference  between  the  contract  price  so  paid  an<l  the  amouiil 
realised  by  the  re  sale. 

The  defendant  had  ])aid  a  sum  of  2341.  into  court. 

The  market-price  of  tallow  had  fallen  considerably  on  the  17th  of  .January,  and 
continued  to  decline  until  the  re-sale  on  the  12th  of  March. 

At  the  trial,  before  my  Brother  Willes,  there  was  no  dispute  as  to  the  broach  of 
the  contract,  by  delivering  tallow  of  an  inferior  (juality  ;  iiut  it  was  contended  by  the 
defendant,  without  taking  any  objection  to  the  form  of  the  declaration,  that  the  sum 
paid  into  court  was  suflicient  to  cover  the  damages  snst;iined  ;  and  this  dcpondcil  on 
the  ])rincipic  on  which  the  damages  ought  to  be  estimated. 

The  learned  juilgc  U^ft  it  to  the  jury  to  say  whether  the  |ilaintill'  had  accepted  the 
tallow  as  a  delivery  under  the  contiaet:  and,  the  jury  having  found  in  the  negative, 
the  damages  were  assessed  at  a  sum  far  exceeding  that  which  had  been  paid  into 
court,  but  far  less  than  the  difference  between  the  contract  price  prepaid  by  the 

the  I'cports.  I  do  not  i-egard  the  distinction  alluded  to  as  well  founded  or  supported. 
It  is  disregarded  or  rejected  by  some  of  the  best  authorities  cited.  The  true  rule  of 
damage  is,  the  value  of  the  article  at  the  time  of  the  breach,  or  when  it  should  have 
been  delivered.  Mr.  Sedgwick  seems  himself  to  come  to  that  conclusion  amid  the 
contrariety  of  opinion  and  cases  which  he  cites." 
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plaintift',  and  the  sum  for  which  the  tallows  were  re-sold.  The  jury  further  found 
that  the  plaintiff  re-sold  the  tallow  as  soon  as  he  reasonably  could,  and  that  it  was 
properly  sold. 

The  learned  judge  reserved  leave  to  the  defendant  to  move  to  enter  a  verdict  for 
him,  if,  upon  the  facts  pro^-ed  at  the  trial,  it  should  appear  to  the  court  that  the 
defendant  had  paid  in  a  sum  sufficient  to  cover  the  damages  legally  sustained  by  the 
plaintitt'. 

On  the  argument  in  this  court,  it  was  contended  that  the  judge,  under  the  circum- 
stances, ought  not  to  have  left  such  a  question  to  the  jury,  but  should  have  directed 
them  to  find  an  acceptance, — as  Lord  Abinger  did  in  Chajmian  v.  Morfrm,  11  M.  & 
W.  534,  upon  evidence  very  similar.  On  the  other  hand,  it  was  argued  [139]  that,  in 
that  case,  Parke,  B.,  expressed  his  opinion  that  it  was  a  question  of  fact  for  the  jury  ; 
and  that  his  opinion  was  the  better  one,  and  had  been  properly  acted  on  by  my 
Brother  W'illes. 

But,  on  further  consideration,  we  have  come  to  the  conclusion  that  this  point  does 
not  properly  arise  in  the  piesent  case  ;  for,  that  we  ought,  at  all  events,  to  disregard 
the  finding  of  the  jury  on  this  matter.  If  we  were  to  act  on  it,  the  consequence 
would  be  that  we  must  treat  the  action  as  brought  for  money  had  and  received,  and 
the  plaintifl'  would  be  entitled  to  recover  a  greater  amount  of  damages  than  the 
verdict  has  given  him,  anfl  even  more  than  he  asked  for  at  the  trial ;  for,  he  would  be 
entitled  to  recover  back  the  whole  money  prepaid,  deducting  only  the  amount  paid 
into  court ;  and  the  defendant  would  be  put  to  bring  a  cross-action  against  the  plaintiff 
in  respect  of  his  unauthorized  sale  of  the  tallows.  But  it  is  plain,  lioth  fiom  the 
conduct  of  the  cause  and  the  form  of  the  declaration,  that  this  action  was  biought 
to  recover  damages  for  the  delivery  of  the  inferior  tallow,  and  not  to  recover  back  the 
money  paid  in  ad\ance ;  and  that  the  plaintifl',  in  effect,  elected  to  sue  for  such 
damages,  instead  of  bringing  an  action  for  monej'  had  and  received  :  and  the  conces- 
sion of  the  defendant's  counsel  as  to  the  form  of  the  pleadings  was  not  intended 
substantially  to  aft'ect  the  position  of  the  parties  in  this  respect ;  but  his  objection  in 
efl'ect  was,  that,  upon  the  facts  of  the  case,  and  these  pleadings,  in  any  form  into  which 
they  might  be  properly  put  by  amendment,  no  claim  could  be  sustained  for  damages 
beyond  the  amount  paid  into  court. 

Looking  at  the  case  in  this  aspect,  we  think  that  the  prepayment  cannot  )je  taken 
into  consideration  in  apportioning  the  damages  ;  and  that  the  true  measure  of  damages 
would  have  been,  if  there  had  been  nothing  else  in  the  case,  the  difference  between 
the  value  of  [140]  tallow  of  the  quality  contracted  for,  at  the  time  of  the  delivery, 
and  the  value  of  the  tallow  actually  delivered.  This,  however,  is  on  the  assumption 
that  the  tallow  delivered  could  be  immediately  re-sold  in  the  market.  But,  as  in 
the  present  case  it  appears  clearly  from  the  coriespondence  that  the  defendant  by 
his  conduct  delayed  the  re-sale :  and,  as  the  jury  have  found,  we  think,  correctly, 
that  the  re-sale  on  the  12th  of  March  was  in  a  reasonable  time,  we  are  of  opinion  that 
the  proper  measure  of  damages  is,  the  difference  between  the  value  in  the  market  of 
tallow  of  the  quality  contracted  for  on  the  25th  of  Jainiary,  and  the  amount  made  by 
the  re-sale  of  the  tallow  actually  delivered. 

Applying  this  principle,  the  case,  as  to  amount,  stands  thus  : — No  damage  is 
claimed  in  lespect  of  si.xteen  of  the  casks,  which  answei'cd  the  description  in  the 
contract.  The  remaining  184  casks,  containing  1549  cwt.  net,  were  sold  at  about 
5 Is.  6d.  per  cwt.,  and  fetched  in  all  38961.  9s.  The  price  of  talloM-,  according  to  the 
contract,  upon  the  25th  of  January,  when  the  landing  and  deli\ery  took  phice,  was 
58s.  per  cwt.  The  correct  amount  of  damages  will,  therefore,  be,  the  difference 
between  1549  cwt.  at  58s.  per  cwt.,  making  44921.  2s  ,  and  the  above  sum  of  38961.  9s. 
(the  actual  proceeds  of  the  inferior  tallow),  or  5951.  13s.  Deducting  from  this  the 
sum  paid  into  court,  2341.,  there  will  be  left  3611.  13s. 

The  damages  must,  therefore,  be  reduced  from  5161.  to  3611.  13s. 

Kule  absolute  accoidingly. 

End  of  Trinity  Vacation. 
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[141]     Cases   Argued   and   Decided   in   the   Court   of   Common   Pleas,   in 
Michaelmas  Term,  in  the  Twenty-First  Year  of  the  Keign  of  Victoria. 

The  Judges  who  usually  .sat  in  Banco  in  this  term,  were, — Coekburn,  C.  J., 
Williams,  J.,  Crowder,  J.,  and  Willes,  J. 

[142]     Highmore,  Clerk,  v.  The  Earl  and  Coi^ntess  of  Harrington. 

Nov.  3rd,  1857. 

The  court  refused  to  grant  a  new  trial  on  the  ground  that  the  damages  were  excessive, 
where  tin;  jury  had  given  7.501.  in  an  action  for  defamatory  words  spoken  of  a 
l)eneticed  clei-gyman  to  his  curate. 

This  was  an  action  of  slandei-.  The  plaintiff  was  the  Vicar  of  Elverston,  in  the 
county  of  Derby.  The  slander  complained  of  was  uttered  by  Lady  Harrington  in  a 
conversation  with  one  Jones,  the  plaintiff's  curate,  upon  his  calling  one  day  to  lunch 
at  Elverston  Hall.  It  appeared  that  the  plaintiff  and  a  large  section  of  his  parishioners 
were  at  variance  ;  and  that  many  idle  and  unfounded  stories  were  told  in  the  village 
as  to  his  undue  familiarity  with  a  female  servant,  and  his  misappropriation  of  the 
sacrament-money,  &c.  These  were  repeated  b}'  Lady  Harrington  to  Mr.  Jones,  on 
the  occasion  alluded  to,  and  the  immoi'al  character  of  the  plaintiff'  assigned  by  her 
as  her  reason  for  declining  to  take  the  .sacrament  at  his  hands.  This  conversation 
[143]  was  conveyed,  and  (as  was  alleged  by  Lady  Harrington,  when  called  to  contra- 
dict Jones  at  the  trial,)  with  consideraljle  exaggeration,  by  Jones  to  the  plaintiff',  who 
thereupon  brought  this  action. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  Assizes  at  Derby.  The  only 
witnesses  of  any  importance  were  Mr.  Jones  on  the  one  side  and  Lady  Harrington 
on  the  other, — in  direct  opposition.  The  jury  returned  a  verdict  for  the  plaintiff", 
damages  7501. 

Edwin  James,  Q.  C,  now  moved  for  a  new  trial,  on  the  ground  that  the  verdict 
was  not  warranted  liy  the  evidence,  and  that  the  damages  were  excessive.  He  sub- 
mitted that  the  character  in  which  Mr.  Jones  came  to  Elverston  Hall,  and  the  circum- 
stances under  which  the  alleged  slander  was  uttered,  might  almost  ho  said  to  make 
it  a  privileged  communication  ;  and  that,  at  all  events,  the  plaintiff'  could  have 
sustained  no  real  damage.  [Cockbuni,  C.  J.  If  the  jury  believed  that  Mr.  Jones's 
evidence  was  true,  I  think  it  impossible  that  we  can  say  the  damages  are  excessive. 
My  own  impression  is,  that  juries  are  hardly  liberal  enough  in  these  cases.]  Lady 
Harrington  was  merely  telling  Jones  her  reasons  for  abstaining  from  assisting  at  a 
solenni  rite  of  the  church ;  and  it  was  not  creditable  in  Jones  to  make  so  ill  a  return 
for  the  hos])itality  he  was  receiving  at  the  hands  of  her  ladyship.  [Coekburn,  C.  J. 
Was  it  not  the  curate's  duty  to  conununicate  to  his  vicar  the  charges  which  ho  had 
heard  made  against  him  ?  What  need  was  tiicro  for  Lady  Hai-rington  to  tell  Mr.  Jones 
her  reasons  for  fleclining  to  take  the  .sacrament  from  the  vicar!]  If  Jones  had  wished 
to  do  his  duty  as  a  gentleman  anil  a  chi'istian  nu'nister,  he  would  have  put  the  lady 
on  her  guard  at  the  outset. 

CoCKliURN,  C.  J.  I  am  of  opinion  that  there  ought  to  [144]  be  no  rule  in  this 
case.  There  was  a  direct  conflict  at  the  trial  between  the  evidence  of  Jones  and  that 
of  Lady  Harrington  :  and  the  jury  thought  propei'  to  come  to  the  conclusion  that  the 
former  was  woithy  of  belief.  That  being  so,  I  have  no  hesit^ition  in  -saying,  that, 
looking  at  the  destructive  and  fatal  tenilency  of  the  imputations  cast  upon  the  plaintill' 
iis  a  cleigyman  and  a  gentleman,  the  damages  whi(;h  the  jury  have  awarded  him  arc 
anything  but  excessive. 

Ckdwdkr,  J.     The  charges  being  so  sei-ious,  I  entirely  agree  with  my   Lord  in 
thinking  that  the  damages  are  far  from  being  excessive. 
The  rest  of  the  court  concurring. 
Kule  refused. 
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Daniel  Keene  v.  James  Keene.    Nov.  5th,  1857. 

[S.  C.  27  L.  J.  C.  P.  88.] 

AVhere  ;i  bill  is  drawn  for  a  given  sum,  "  with  interest  at  10  per  cent,  per  annum," 
the  drawee,  on  the  default  of  the  acceptor,  is  lialile  for  interest  at  10  percent,  after 
the  maturity  of  the  bill  and  notice  of  the  dishonour. 

This  was  an  action  for  the  balance  of  an  account.  One  of  the  items  of  the  plaintiffs 
claim  consisted  of  a  bill  of  exchange  for  2001.  drawn  by  the  defendant  upon  one 
Edward  Keene  on  the  21st  of  February,  1853,  payable  tweh'e  months  after  date,  with 
interest  at  the  rate  of  101.  percent,  per  annum,  and  indorsed  by  Edwarf  Keene  to 
the  plaintiff,  and  which  bill  had  been  dishonoured. 

The  cause  was  referred  to  one  of  the  masters,  under  the  compulsorj'  clauses  of  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125,  ss.  3  et  seq.).  The  plaintiff, 
having  proved  the  presentment  and  dishonour  of  [145]  the  bill,  and  that  due  notice 
thereof  had  been  given  to  the  defendant,  claimed  interest  at  the  rate  of  101.  per  cent, 
per  annum.  For  the  defendant  it  was  insisted  that  the  indorsee  was  only  entitled  to 
recover  from  the  drawer  interest  at  5  per  cent,  from  the  maturity  of  the  bill.  The 
master  having  allowed  10  per  cent. 

Tompson  Chitty  now  moved,  on  the  part  of  the  defendant,  to  refer  the  matter 
back  to  the  master  for  re-consideration.  The  drawer  of  a  bill  which  is  dishonoured 
by  the  acceptor  is  only  liable  for  interest  from  the  time  at  which  he  receives  notice  of 
the  dishonour, — Jl'alker  v.  Barnes,  5  Taunt.  240  :  and  there  is  no  implied  contract  on 
the  part  of  the  drawer,  on  the  acceptor's  default,  to  pay  more  than  the  ordinary  interest 
of  5  per  cent.  [Crowder,  J.  Does  not  the  di-awer  undertake  to  pay,  upon  the  acceptor's 
default,  what  the  acceptor  was  bound  for?]  The  acceptor  would  only  be  liable  to 
interest  at  5  per  cent,  after  the  Maturity  of  the  bill.  The  bill  is  in  effect  a  bill  for 
2201.  [Willes,  J.  That  clearly  is  not  so.  Until  the  maturity  of  the  bill,  the  interest 
is  a  debt :  after  its  maturity,  the  interest  is  given  as  damages,  at  the  discretion  of  the 
jury.  Colonel  Fremont  had  to  pay  25  per  cent,  (the  Californian  rate  of  interest)  upon 
the  bills  which  he  drew  there  on  Mr.  Buchanan,  the  secretary  of  state  of  the  United 
States,  at  Washington,  and  which  bills  had  lieen  protested  for  non-acceptance  :  see 
Gibbs  v.  Fremont,  9  Exch.  25  Here,  a  jury  might  adopt  as  the  raeasui'e  of  damages 
the  rate  of  interest  which  the  parties  themselves  had  fixed  :  and  the  master  is 
substituted  for  a  jury.] 

CoCKBiTRN,  C.  J.  I  see  no  ground  foi-  i-eferring  this  case  back  to  the  master,  as 
prayed.  He  has,  as  he  well  might,  given  in  the  shape  of  damages  the  rate  of  in-[146]- 
terest  the  parties  themselves  had  conti-acted  for.     I  think  he  has  done  quite  right. 

Cro\\'DER,  J.,  I  am  of  the  same  opinion.  The  master  would  I  think  have  acted 
very  unreasonably  if  he  had  not  assessed  the  damages  by  the  rate  which  the  parties 
had  stipulated  as  the  \'alue  of  the  money. 

The  rest  of  the  court  concurring. 

Rule  refused. 


TooMEY  r.  The  London,  Brighton,  and  South  Coast  Eailway  Company. 

Nov.  17th,  1857. 

[S.  C.  27  L.  J.  C.  P.  39  ;  G  \V.  K.  44.  Adopted,  Collon  v.  irood,  1860,  8  C.  B.  N.  S. 
572;  Smilh  v.  Great  Eastern  Railway,  1866,  L.  E.  2  C.  P.  10;  Ryder  \.  IP'ombwell, 
1868,  L.  K.  4  Ex.  39  ;  Blacknuin  v.  Loudon,  Briijldmi,  ami  Suulh  Coast  Railwai/,  1869, 
17  W.  R.  770.  Gee  v.  Metropolitan  Railwai/,  1873,  L.  R.  8  Q.  B.  177  ;  Dublin,  IVivMmv, 
and  Jre.rfard  Railivay  v.  Slattery,  1878,  3  App.  Cas.  1171;  Hall  v.  Jupe,  1880,  49 
L.  J.  C.  P.  729.] 

On  the  platform  of  a  railway  station  there  were  two  doors  in  close  proximity  to  each 
other,  the  one,  for  necessary  purposes,  had  painted  over  it  the  words  "  For  gentle- 
men," the  other  had  over  it  the  words  "  Lamp-room."  The  plaintiff,  having  occasion 
to  go  to  the  urinal,  inquired  of  a  stranger  where  he  should  find  it,  and  having  received 
a  clirection,  by  mistake  opened  the  door  of  the  "  lamp-room  "  and  fell  down  some 
steps  and  was  injured.     In  an  action  against  the  railway  company  : — Held,  that,  in 
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the  absence  of  evidence  that  the  place  was  more  than  ordinarily  dangerous,  the  judge 
was  justified  in  nonsuiting  the  plaintitt',  on  the  ground  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  company. 

This  w;is  an  action  in  which  the  plainLiti'  sought  to  recover  damages  against  the 
London,  Brighton,  and  South  Coast  Railway  Company  for  an  injury  sustained  by  the 
plaiiitid'  from  alleged  negligence  on  the  part  of  their  servants. 

The  declaration  stated,  that,  before  and  at  the  time  of  committing  of  the  grievances 
thereinafter  mentioned,  the  defendants  were  possessed  of  a  pal)lic  railway  station,  to 
wit,  at  Forest  Hill,  for  the  reception  of  passengers  in  and  l)y  the  defendants '^railway,  for 
the  prolit  and  advantage  of  the  defendant's  and  by  reason  of  the  possession  and  use 
of  the  said  railway  station  by  the  defendants  for  the  purpose  aforesaid,  they  ought 
to  have  kept  the  same  in  a  reasonably  .safe  and  secure  condition,  and  [147]  so  as 
not  to  be  dangerous  to  persons  lawfully  and  properly  using  the  s:une  ;  nevertheless,  the 
defendants  failed  in  such  duty,  and  by  means  of  the  mere  neglect  and  default  of  the 
defendants  in  that  behalf,  the  plaintitl,  who  was  lawfully  in  and  using  the  said  station 
as  a  passenger  of  the  defendants,  and  with  their  permission,  and  for  their  profit  and 
advantage,  fell  through  a  door,  which  the  defendants  then  carelessly,  negligently,  and 
improperly  left  open  and  unguarded,  in  the  .said  station,  and  which  was  by  the  neglect 
and  default  of  the  defendants  in  that  behalf  dangerous  to  persons  lawfully  and  properly 
using  the  same,  into  a  deep  cellar  or  hole,  and  thereby  sust-;uned  divers  liodily  injuries, 
and  Ijccamc  permanently  wounded  in  health  and  disalilcd  from  following  his  trade  of 
hawker,  or  otherwise  earning  his  li\ing,  and  was  put  to  exjiense,  and  spoiled  his  clothes 
which  lie  had  on,  and  lost  divers  of  his  goods  and  money,  which  he  had  with  him  when 
he  fell,  and  was  and  is  otherwise  injured  :  And  the   plaintilV  claimed  50Ul. 

The  defendants  pleaded  not  guilty. 

The  cause  was  tried  before  CVesswell,  J  ,  at  the  first  sitting  at  Westminster  in 
this  term.  The  facts  were  as  follows  : — The  plaintiH',  a  poor  and  illiterate  person  who 
carried  on  the  employment  of  a  hawker,  went  to  the  Forest  Hill  station  of  the  London, 
Brighton,  and  South  Coast  railway,  for  the  purpose  of  proceeding  to  London  by  the 
10..']0  p.m.  train.  Whilst  waiting  there,  he  inquired  of  a  person  on  the  platform, 
unconnected  with  the  i-ailway,  whei'c  he  should  find  a  urinary  :  this  person  told  him  to 
go  to  the  right :  he  did  so,  and  found  two  doors,  upon  one  of  which  was  painted  the 
words  "  ]'"or  gentlemen,"  and  upon  the  other  the  words  "Lamp-room  ;"  there  being  a 
light  over  the  former,  l)Ut  none  over  the  latter.  The  plaintiH',  being  in  a  hurry,  and 
unable  to  read,  opened  the  wrong  done,  stepped  forward,  and  fell  down  some  steps, 
breaking  two  of  his  rib.s,  and  [148]  otherwise  seriously  lun  ting  himself  There  was 
no  evidence  as  to  the  description  of  the  steps  down  which  the  plaintili'  fell,  nor  as  to 
the  state  in  which  the  door  of  the  lamp-room  was  ordinarily  kept :  but  the  plaintiffs 
son  stated,  that,  when  he  went  some  time  after  the  accident  to  look  at  the  place,  he 
found  the  door  locked. 

On  the  part  of  tbe  defendants,  it  was  submitted  that  there  was  no  evidence  to  go 
to  the  jury  of  negligence,  and  that  the  accident  was  attributal)le  entirely  to  the  plain- 
tifl''s  own  want  of  caution  in  going  hastily  and  in  the  daik  thiough  a  strange  door. 

The  learned  judge  was  of  this  o])inion,  and  the  plaintifi'  was  nonsuited,  with  leave 
to  move  to  enter  a  verdict  for  351.  (agreed  damages),  if  the  court  should  be  of  opinion 
that  there  was  evidence  which  ought  to  have  been  sulimittod  to  the  jury. 

i'igott,  Serjt.,  now  moved  accordingly.  The  i|uestion  is,  whether  there  was  anv 
evidence  of  negligence  on  the  part  of  the  company  oi'  their  servants  :  if  there  was,  it 
should  have  been  left  to  the  jury.  Railways  ai'c  constructed  for  the  use  of  all  classes 
of  persons  whether  literate  or  otherwise.  Travellers  of  all  sorts  use  them  at  all  times  ; 
and  the  rapidity  with  which  things  are  conducted  at  the  stations,  leaves  so  little  time 
for  reflection,  that  it  is  iiLciwnbent  on  the  companies  so  to  order  them  as  to  pievcnt  the 
possibility  of  an  accident  like  this  occuiing.  This  is  not  an  action  for  the  breach  of  a 
common-law  duty,  but  .in  action  of  tort  founded  on  contract,  as  was  s.-iid  b^'  Maule,  .J., 
in  Martin  v.  The  Crrcal  A^(rii/i'rn  Itailivai/  Coinjiaiti/,  l(j  C.  B.  171),  where  an  action  was 
held  to  lie  against  the  defendants  for  insnfliciently  lighting  a  station,  wliercliy  the 
plaintiff,  in  running  across  the  railway  to  get  to  a  train,  fell  over-  a  switch  handle,  and 
was  injuii'd.  [Williams,  .1.  If  the  ])laiiilill'  h.id  taken  oi'din.ary  car-e,  the  accident 
woirhl  [149]  not  h.ive  happened.  He  should  not  have  gorrc  so  ha.stily  through  a  strarrgo 
door'.]     He  could  irot  expect  a  dooi'  in  sirch  a  situatioir  to  Icail  iiiiu  lo  any  danger. 
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The  door  should  have  been  kept  locked.  Suppose  it  had  been  made  to  open  inwards, 
and  a  person  leaning  against  it  fell  through,  would  it  be  any  answer  on  the  part  of  the 
company  to  say  that  the  door  was  not  intended  for  people  to  lean  against  I  In  Taylor 
on  Evidence,  2nd^edit.  vol.  i.,  p.  44,  §  31,  it  is  said  :  "  Questions  of  reasonable  skill  or 
care,  due  diligence,  and  gross  negligence,  must,  in, the  great  majority  of  instances,  be 
determined  by  the  jurj',  since  the  judges  can  rarely  have  materials  which  will  enable 
them  to  decide  such  questions  by  rules  of  law.  Thus,  if  an  action  be  brought  against 
a  surgeon  for  negligence  in  the  treatment  of  his  patient, — per  Taunton,  J.,  in  Doorman 
V.  Jenkins,  2  Ad.  &  E.  2(Jl,  4  N.  iV;  M.  174, — or  against  a  gratuitous  bailee  for  gross 
carelessness  in  losing  the  property  intrusted  to  his  care, — Doonnan  v.  Jenkim,  2  Ad. 
&  E.  256,  4  N.  &  M.  170, — what  law  can  possibly  define  whether  such  and  such  conduct 
amoiuits  to  sufficient  negligence  on  the  part  of  the  defendant  to  entitle  the  plaintifi'to 
a  verdict?  In  these  and  the  like  eases,  therefore,  the  question  has  usually  been  left 
entirely  to  the  jury,  and,  even  when  they  have  found  a  verdict  in  opposition  to  the 
opinion  of  the  presiding  judge,  the  court  has  generally  refused  to  grant  a  new  trial." 
This  is  not  like  the  case  of  negligence  on  the  part  of  an  attorney,  which  is  a  mixed 
C[uestion  of  law  and  fact. 

Williams,  J.(a).  lam  of  opinion  that  there  should  be  no  rule  in  this  case.  I  think 
there  was  no  evidence  of  negligence  on  the  part  of  the  company  or  their  ser\'ants  [150] 
which  ought  to  have  been  submitted  to  the  jury.  It  is  not  enough  to  sa}'  that  there 
was  some  evidence  ;  for,  every  person  who  has  had  any  experience  in  courts  of  justice 
knows  very  well  that  a  case  of  this  sort  against  a  railway'  company  could  only  be 
submitted  to  a  jury  with  one  result.  A  scintilla  of  evidence,  or  a  mere  surmise  that 
there  may  have  been  negligence  on  the  part  of  the  defendants,  clearly  would  not  justify 
the  judge  in  leaving  the  case  to  the  jur}- :  there  must  be  evidence  upon  which  they 
might  reasonably  and  properly  conclude  that  there  was  negligence.  All  that  appeared, 
was,  that  the  plaintiff  inquired  of  a  stranger  the  way  to  the  urinal,  and,  being  told  to 
go  in  a  particular  direction  where  there  were  two  doors,  unfortunately  opened  the 
wrong  one,  and  through  his  own  carelessness  fell  down  some  steps.  If  there  had  been 
any  evidence  to  shew  that  these  steps  wei'e  more  than  ordinarily  dangerous,  that 
possiljly  might  have  led  to  a  different  conclusion.  But  all  that  appears  is,  that  the 
door  in  question  led  down  some  steps  into  a  i-oom  which  was  used  for  the  purposes  of 
the  company,  and  not  for  the  conveiu"ence  of  the  public.  I  cannot  say  that  there  was 
such  evidence  of  negligence  in  the  defendants  as  the  learned  judge  was  bound  to  leave 
to  the  jury. 

AViLLEs,  J.  I  am  entirely  of  the  same  opinion.  In  order  to  establish  a  case  of 
negligence  against  the  defendants,  it  was  incumbent  on  the  plaintiff  to  prove  some 
fact  which  was  more  consistent  with  negligence  than  with  the  absence  of  it.  Thei-e 
was  nothing  of  the  sort  proved  here.  There  was  nothing  to  shew  that  the  door  and 
steps  beyond  were  more  than  ordinarily  dangerous ;  and  it  was  necessary  and  proper 
that  something  of  the  sort  should  be  there  for  the  convenient  use  of  the  station  by 
the  company.  It  would  be  difficult  so  to  arrange  every  part  of  a  station  as  to  render 
it  impos-[151]-sible  for  careless  persons  to  meet  with  injur}'.  I  think  the  plaintiff 
failed  to  make  out  that  he  sustained  the  injury  complained  ef  through  any  negligence 
of  the  company  or  their  servants. 

Kule  refused. 

King   v.  The  Accumul.vtive   Life  Fund   and   General  Assurance  Company. 

Nov.  4th,  1857. 

[S.  C.  27  L.  J.  C.  P.  57  ;  3  Jur.  N.  S.  1264.     Adopted,  In  re  Sovereign  Life  Assurance 

Company,  [1892]  3  Ch.  287.] 

A.  effected  a  policy  "  upon  and  for  twenty  years'  continuance  of  the  life  of  himself," 
with  the  Accumulative  Life  Fund  and  General  Assurance  Company.  By  the  terms 
of  the  policy  it  was  provided  that  "  the  capital  stock  and  other  securities,  funds, 
and  property  of  the  company  I'emaining  at  the  time  of  any  claim  or  demand  unapplied 
and  undisposed  of,  and  inapplicable  to  prior  claims  and  demands  in  pursuance  of 

(a)  Cockburn,  C.  J.,  and  Crowder,  J.,  being  shareholders  in  the  company,  declined 
to  take  part  in  the  discussion. 
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the  provisions  of  the  deed  of  suttleiueiit,  should  alone  lie  liable  to  answer  and  make 
good  all  claims  and  demands  upon  the  said  coiupany,  or  otherwise,  under  or  by 
virtue  of  that  poliey  ; "  and  that  no  director,  otlicer,  or  shareholder  should  he 
individually  or  personally  liable,  &c. — The  deed  of  settlement  entitled  poliey  holders 
to  participate  in  profits;  and  also  contained  provisions  enabling  the  directors  in 
certain  events  to  dissolve  the  company. — The  directors  having, — not  in  strict 
accordance  with  their  powers  to  dissolve  the  company, — ti'ansferred  its  funds  and 
property  to  another  company,  who  were  to  take  their  liabilities,  A.  brought  an 
action  against  the  company  (his  assurer's),  charging  them  with  having  wrongfully 
aliened  and  transferred  their  property,  and  ceased  to  carry  on  business,  whereby 
he  lost  the  nioiie\'s  and  profits  he  would  otherwise  have  made  from  the  continuance 
of  the  contract: — Held, — first,  that  tlieie  was  no  implied  contract  on  the  part  of  the 
company  to  continue  to  carry  on  the  business, — secondly,  that,  if  there  were,  there 
was  no  evidence  of  any  breach  of  it,  inasmuch  as  if  the  transfer  was  properly  made, 
there  was  no  cause  of  action,  and,  if  not  warranted  by  the  deed  of  settlement,  it 
was  ultra  vires,  and  void, — thirdly,  that  the  plaintilV  hud  commenced  his  action 
before  he  had  sustained  any  injury. 

This  was  an  action  on  a  policy  of  assurance  on  the  life  of  the  plaintiff. 

The  declaration  stated,  that,  on  the  29th  of  June,  18.54,  the  plaintiff  caused  to  be 
effected  with  the  defendants  a  policy  of  assurance  in  the  woixls  and  figures  following, 
that  is  to  say, — "Accumulative  Life  Fund  and  General  Assurance  Company.  Chief 
Offices,  No.  li  Manchester  Square.  No.  50.  Sum  assured,  1001.  Premiums,  11.  4s., 
payable  quarterly.  Age  admitted.  ^\'heI■eas,  Mathias  Butcher  King,  of,  &c.,  herein- 
after called  '  the  assured '  has  proposed  to  effect  an  assurance  with  the  Accumulative 
Life  Fund  and  General  Assu-[152]  ranee  Company,  in  the  sum  of  1001.  upon  and  for 
twenty  years'  continuance  of  the  life  of  himself :  And  whereas  the  said  assured  has 
paid  to  the  said  company  the  sum  of  11.  4s.  as  a  premium  or  consideration  for  this 
assurance  for  three  months,  until  the  1st  of  July,  1854  :  Now,  this  policy  witnesseth, 
that,  if  the  said  .M.  B.  King  shall  die  before  or  upon  the  1st  of  July,  1854,  or  shall 
live  beyond  that  day,  and  the  said  assured  or  his  assigns,  or  the  holder  of  this  policy 
who  shall  be  registered  as  such  in  the  book  hereinafter  mentioned  of  the  .said  company, 
shall  on  or  before  that  day,  and  on  oi-  beft)ie  the  1st  of  October,  1st  of  January,  1st  of 
April,  and  1st  of  July  in  this  and  in  each  and  every  succeeding  year-  during  the 
contiiuiancc  of  this  assurance,  pay  to  the  said  company  the  premiums  of  11.  4s.,  then 
the  funds  and  other  property  of  the  said  conqwny  shall,  accoriling  to  the  provisions 
of  the  deed  of  settlement  of  the  said  company,  be  subject  and  liable  to  pay  to  the 
executors,  administrators,  or  assigns  of  the  said  assured,  or  to  the  holder  of  this 
policy,  who  shall  be  registered  as  aforesaid,  after  satisfactory  proof  of  the  death  of  the 
said  M.  B.  King  shall  have  been  i-eceived  at  the  oHice  of  the  company,  the  sum  of 
1001.  of  lawful  money  of  Great  Britain  :  Provided  always  that  the  secretary  of  the 
said  company  shall,  upon  the  i'ei[uest  of  the  holder  of  this  policy,  and  with  the  consent 
in  writing  of  the  said  assured,  register  such  holder  in  a  book,  to  be  called  'The  register 
of  holders  of  [)olicies  : '  Provided  also  that  the  payment  as  al)ove  mentioned  of  the 
said  sum  of  lOUl.  to  the  holder  of  this  policy  wlio  shall  bo  registeied  as  aforesaid, 
shall  be  a  good  and  sufiicicnt  discharge  to  the  said  company  from  and  against  any 
claims  and  demands  upon  or  in  respect  of  this  policy:  I'roxidcd  also,  and  these 
presents  are,  upon  the  condition,  that,  in  ('asc^  the  piMsoii  iqion  whose  life  this  assurance 
is  effected  (or  if  all,  any,  or,  eithei'  of  sucii  [153]  persons,  if  there  he  more  than  one) 
shall  go  beyond  the  limits  of  Europe,  or,  being  or  becoming  a  military  or  naval  man, 
shall  enter  into  actual  service,  a  written  notice  of  every  such  event  shall  bo  forthwith 
given  to  the  board  of  directors  of  the  said  company,  and  such  additional  premium  or 
premiums  shall  be  payable  and  from  time  to  time  be  paid  to  the  said  com])any  in 
rcs[)ect  thereof  as  the  l)oai'd  of  directors  shall  deem  reasonaljle,  and  shall  award  and 
direct  to  be  p.-iid  :  Provided  also,  and  these  [jrcsents  are  ui)on  this  exjircss  condition, 
that  this  policy  shall  be  iudisputalile,  except  in  cases  of  fraud  :  Provided  also,  that  the 
ca[)ital  stock  and  othei'  the  scciuitics,  funds,  and  [iropcrty  of  the  said  conqiany 
remaining  at  the  time  of  any  claim  or  demand  made,  inia[ipiied  and  undisposeil  of, 
and  ina])plicablc  to  prioi'  claims  and  dijmands  in  pursuance  of  tiie  provisions  of  the 
said  (liH:d  of  scl dement,  shall  alone  be  liaiil(!  to  answer  and  make  good  all  claims  aiifl 
demands  upon  the  said  company,  or  otherwise,  luidcr  or  liy  \  irtuc  of  this  policy  ;  and 


698  KING   t\  THE    ACCUMULATIVE    ASSURANCE    CO.        3  C.  B.  (N.  S.)  154. 

that  no  director,  officer,  or-  shareholder  of  the  said  company,  his  heirs,  executors,  or 
administrators,  shall  by  reason  of  this  policy  be  in  any  wise  individually  or  personally 
liable  or  subject  to  any  such  claims  or  demands,  or  be  in  any  wise  charged  by  reason 
thereof  beyond  the  amount  unpaid  of  his  shares  in  the  said  capital  stock,  nor 
longer  than  he  shall  retain  the  same  shares.  Given  under  the  hands  of  three  of  the 
directors,  and  sealed  with  the  common  seal  of  the  said  company,  this  29th  of  June, 
1854.  Payable  at  the  age  of  50,  in  1JS74.  Examined,  &c.  K.  J.  H.,  P.  E.  B.,  and 
R.  W.,  directors.  Robert  Jones,  secretary  :"  That  the  defendants  by  the  said  policy 
covenanted  and  agreed  with  the  plaintiff  as  therein  mentioned  :  That,  from  the  time 
of  making  the  said  policy  until  the  breach  thereinafter  mentioned,  the  plaintiff  did  all 
things  necessary  on  his  part,  and  was  ready  and  [154]  willing  to  do  all  things  which 
it  was  necessary  that  he  sliould  be  ready  and  willing  to  do  to  entitle  him  to  sue  for 
the  breach  and  matter  thereinafter  mentioned  :  Yet  that  the  defendants,  after  making 
the  .said  policy,  and  whilst  the  same  was  in  force,  wrongfully  aliened,  transfen-ed,  and 
dispo.sed  of  all  their  funds  and  other  property  to  another  company  called  "  The  Anglo- 
Australian  and  Universal  Family  Life-Assurance  Company,"  contrary  to  the  provisions 
of  their  deed  of  settlement,  and  then  and  from  thence  hitherto  wholly  and  absolutely 
ceased  to  carry  on  business  according  to  their  said  deed  of  settlement  or  otherwise, 
or  to  accumulate  or  acquire,  or  to  endeavour  to  accumulate  or  acquire,  any  funds  or 
property,  and  thereby  disabled  themselves  from  performing  the  said  contract  with  the 
plaintiff,  and  then  wholly  and  absolutely  discharged  the  plaintiff  from  paying  any 
more  of  the  said  pi-emiimis  ;  whereby  the  plaintiff  lost  the  moneys  and  prohts  which 
he  might  and  otherwise  would  have  made  from  the  continuance  of  the  said  contract. 

The  defendants  pleaded, — first,  that,  after  the  making  of  the  said  policy  in  the 
declaration  mentioned,  and  whilst  the  same  was  in  force,  they,  the  defendants,  did  not 
wrongfully  alien,  transfer,  and  dispose  of  all  their  funds  and  othei-  propei'ty  to  the 
said  Anglo-Australian  and  Universal  Family  Life-Assurance  Company,  contrary  to 
the  provisions  of  their  deed  of  settlement,  and  did  not  then  .ind  from  thence  hitherto 
wholly  cease  to  carry  on  business  according  to  their  said  deed  of  settlement  or  other- 
wise, or  to  accumulate  or  acquire,  or  to  endeavour  to  accunuilate  or  acquire  any  funds 
or  property,  and  that  they  did  not  thereby  disable  themselves  from  performing  theii' 
said  contract  with  the  plaintiff,  and  then  wholly  and  absolutely  discharge  the  plaintiff 
from  paying  any  more  of  the  said  premiums, — secondly,  never  indebted.  Issue 
thereon. 

[155]  The  cause  was  tried  before  AVilliam.s,  J.,  at  the  first  sitting  at  \Yestrainster 
in  last  Easter  Term.  The  deed  of  settlement  of  the  company,  liearing  date  the  10th 
of  February,  1854,  was  put  in.     The  material  provisions  thereof  were  as  follows  : 

Clause  82.  "  That  the  directors  shall  apportion  the  amount  of  clear  profits  set 
apart  as  aforesaid  in  such  manner  as  they  shall  think  fit,  and  one  part  thereof  shall  be 
appropriated  as  a  bonus  to  the  shareholders,  and  divided  among  them  in  proportion 
to  their  respective  shares  in  the  capital  of  the  company,  and  the  other  part  shall  be 
appropriated  for  the  payment  of  bonuses  to  the  holders  of  such  policies  as  shall  be 
entitled  to  profits  at  the  period  up  to  which  the  periodical  calculations  on  which  the 
appropriation  is  founded  shall  have  been  made  ;  and  the  directors  shall  cause  such 
last  part  of  the  said  profits  to  be  apportioned  among  the  persons  for  the  time  being 
recognized  hy  the  company  as  entitled  to  such  assurances,  according  to  a  fair  calcula- 
tion to  be  made  by  the  actuary  of  the  company,  sul)ject  to  the  appro\al  of  the 
directors." 

Clause  100.  "That  an  absolute  dissolution  of  the  company  shall  be  made  only 
under  the  following  circumstances,  that  is  to  sa}',  if  a  resolution  for  that  purpose  .shall 
be  reduced  into  writing,  and  shall  be  twice  read  and  put  to  the  vote,  and  shall  be 
carried  by  a  majority  of  at  least  three  fourths  in  number  of  the  shareholders  present, 
holding  among  them  at  least  three  fourths  of  the  shares  of  the  company,  at  an 
extraordinary  general  meeting,  and  if  such  resolution  shall  be  confirmed  by  a  like 
majority  at  a  subsequent  extraordinary  general  meeting,  to  be  held  after  the  expiration 
of  foirrteen  days,  but  before  the  expir'atiorr  of  two  calendar  months,  next  after  the 
general  meeting  at  which  such  hr'st  resolution  shall  have  been  passed, — then  the 
company  shall  be  dissolved  ;  and  it  is  therebv  de-[156]-clar-ed  to  be  dissolved  accorxlirrgly, 
except  for  the  purpose  meirtioned  in  the  rrext  following  clause  (and  without  prejudice 
thereto),  fr-om  the  date  of  such  secorrd  gerreral  meeting." 

Clause  101.     "That,  immediately  uporr  the  dissolution  of  the  company,  the  board 
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of  directors  shall,  out  of  the  funds  oi-  property  of  Iho  conipiuiy,  pay  and  satisfy  all 
immediate  claims  and  demands  on  the  company  arising  from  assuiances,  annuities, 
or  other  contracts  or  engagements,  and  shall,  if  practicable,  ol)t;vin  from  the  directors 
or  managers  of  some  other  assurance  company  an  undertaking  to  pay  and  satisfy  the 
remainder  of  the  claims  and  demands  on  the  company  arising  from  assurances,  annuities, 
endowments,  on  other  contracts  and  engagements,  wiien  and  as  tiie  time  for  the 
payment  and  satisfaction  of  the  same  shall  successively  arise,  and  shall  cause  to  be 
transferied  to  some  of  the  trustees  of  such  other  assurance  company,  or  as  the  directors 
thereof  shall  direct,  so  much  of  the  funds  or  property  of  the  company  as  shall  be 
agreed  upon  Ijctween  the  contracting  parties  as  sufficient,  with  the  premiums  that 
may  become  paya})le  in  respect  of  all  existing  policies,  to  enable  the  company  from 
whose  directors  or  managers  the  undertaking  shall  have  been  obtained,  to  comply 
therewith  ;  and  shall  make  such  ai-rangements  with  the  said  directors  or  managei's  in 
regai'd  to  the  said  undertakings,  as  the  said  board  of  directors  shall  in  theii'  discretion 
think  tit ;  and  shall  cause  to  be  done  and  executed  all  such  acts,  deeds,  and  things  as 
in  the  opinion  of  the  said  board  of  directors  shall  be  necessary  or  advisable  for  carrying 
the  said  arrangements  into  effect :  and,  if  any  funds  or  property  of  the  company  shall 
remain  after  answering  the  purpose,  and  all  other  claims  against  the  company,  the 
directors  shall  cause  the  same,  or  so  much  thereof  as  shall  not  consist  of  money,  to  be 
sold,  got  in,  or  otherwise  converted  [157]  into  money,  and  shall  cause  the  money 
arising  from  the  said  remaining  funds  or  property  to  be  paid  and  distributed,  at  such 
time  or  times  as  they  shall  think  tit,  to  and  amongst  the  shareholders  and  other 
holders  of  shares  in  the  capital  of  the  companj',  according  to  their  respective  rights 
and  interests  therein :  Provided  always,  that  no  shareholder  who  shall  not  put  in  his 
claim,  and,  if  required,  establish  his  title  to  the  share  in  such  surplus  falling  due  to 
liim  withiti  two  years  after  the  second  or  final  extraordinary  general  meeting  held  for 
dissolving  the  company,  shall  be  entitled  to  any  share  or  interest  therein,  but  the 
same  shall  be  applied  and  divided,  as  part  of  the  surplus  capital  of  the  company,  for 
the  benefit  of  and  among  the  then  ascertained  parties  among  whom  the  rest  of  the 
capital  shall  be  distributed." 

Clause  102.  "That,  notwithstanding  anj'  such  dissolution  of  the  company  as 
hereinbefore  provided  foi-,  all  the  powers,  privileges,  rights,  and  duties  of  the  share 
holders  of  the  company,  and  of  the  oHiccrs  thereof  (including  the  power  to  call  and 
hold  meetiTigs  of  the  company  and  of  the  board  of  dii-ectors),  and  the  couti'ol  thereliy 
given  over  the  officers  of  the  company  and  through  the  medium  of  such  meetings,  and 
including  the  power  to  call  for  and  enforce  the  payment  of  further  instalments,  shall, 
until  all  claims  and  demands  shall  have  I'espectively  been  satisfied  or  provided  for  as 
aforesaid,  and  until  the  final  division  shall  have  been  made  of  the  residue,  if  any,  of 
such  moneys  as  aforesaid,  remain  and  continue  in  full  power  so  far  as  the  same  may 
be  necessary  for  the  winding  up  the  concerns  of  the  company,  and  for  enabling  the 
dii'cctors  to  dispose  of  the  funds  and  property  of  the  comjiany,  and  to  satisfy  and 
provide  for  such  claims  and  demands,  and  to  make  such  payment  and  distribution  as 
aforesaid." 

A  deed  of  dissolution  of  the  Accumulative  Life  Fund  [158]  and  (General  Assurance 
Company  was  also  put  in.  This  deed  bore  date  the  I'Otli  of  1  »('ccnibci',  1S.55,  and  was 
in;ule  between  the  coiMpany  of  the  first  pai't,  certain  shareholders  of  the  second  pait, 
and  one  Hawkins  of  the  third  part:  and  it  provided,  amongst  other  things,  that  the 
parties  of  the  second  part  should  take  shares  in  the  Anglo-Austialian  and  Universal 
Family  Life- Assurance  Company  ;  that  a  propei'  deed  of  assignment  should  be  executed, 
by  which  the  Accumulative  Life  Fund  and  (leneral  Assurance  Company  should  assign 
and  make  over  all  their  business,  goodwill,  contracts,  moneys,  and  securities,  and  all 
other  property  to  anfl  foi'  the  Anglo-Austialian  and  Univer.sal  Family  Life-Assuranco 
Company,  and  that  the  former  coni])any  should  be  amalgamated  or  united  with  the 
latter,  and  should  cease  to  exist  as  an  iudependent  company  from  the  .'(rd  of  .June, 
1H.5G. 

The  deed  of  assigimient,  executed  in  pursuance  of  the  last-mentioned  deed,  con- 
tained a  covenant  liy  the  Anglo  Australian  and  Univers.il  Family  l,ife-Assuraure 
Company  to  allot  to  the  shareholders  of  lUt;  .Vccunnilative  Life  Fund  and  Oeneral 
Assurance  Com[)any  shan;s  in  the  Anglo-Australian  aTid  Univeisal  Family  Life- 
Assurance  Company,  paid  up,  in  full,  or  in  part,  a-s  the  c;i.se  nn'glit  be  ;  and  it  w;vs 
declared  to  be  the  intention  of  all  parties  to  the  deed,  that  the  sums  paid  by  the 
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shareholdeis  of  the  Accumulative  Life  Fund  and  General  Assurance  Company  shares 
should  be  represented  Ijy  a  like  amount  in  principal  of  allotted  shares;  and  also  an 
agreement  by  the  Anglo- Australian  and  Universal  Family  Life-Assurance  Company 
to  take  upon  themselves  the  lialiilities  of  the  Accumulative  Life  Fund  and  General 
Assurance  Company  as  set  forth  in  the  schedule  thereto,  and  all  contingent  liabilities 
upon  policies  of  insui'ance  granted  by  the  last-mentioned  company,  and  existing  on 
the  3rd  of  December,  1855. 

[159]  On  the  part  of  the  defendants,  it  was  insisted  that  the  declaration  disclosed 
no  cause  of  action,  and  that  they  were  justified  bv  the  terms  of  the  deed  of  settlement 
in  entering  into  the  arrangement  they  had  done. 

The  learned  judge,  without  expressing  any  opinion,  directed  a  verdict  to  be  entered 
for  the  plaintift"  for  the  amount  of  the  claim,  reserving  leave  to  the  defendants  to  move 
to  enter  a  verdict  for  them,  or  a  nonsuit,  if  the  court  should  be  of  opinion  that  the 
action  was  not  maintainable." 

Petersdorft',  in  flue  course,  obtained  a  rule  nisi  accordingly,  "on  the  ground  that 
the  defendants  were  not  liable  and  had  not  in  law  or  in  point  of  fact  committed  any 
breach  of  the  contract  as  alleged,  or  otherwise  done  any  act  which  could  confer  a 
right  of  action  upon  the  plaintiff. 

Atherton,  Q.  C,  and  David  Keane,  now  shewed  cause.  By  the  terms  of  the  policy, 
the  plaintiff  is  entitled  to  receive  the  sum  insured  out  of  the  funds  of  the  company, 
and  therefore  the  company  ai'e  bound  to  maintain  those  funds  in  all  their  integrity 
so  as  to  meet  the  plaintiff's  claim  when  it  shall  arise  ;  and,  having  by  their  own 
wrongful  act  put  it  out  of  their  power  to  perform  their  contiact  in  this  i-espect,  they 
are  clearly  liable  to  an  action.  The  language  of  the  policy  does  not  so  qualify  the 
terms  of  the  insurance  as  to  make  the  assured  depend  even  upon  a  regular  dissolution 
of  the  company.  The  words  "  according  to  the  provisions  of  the  deed  of  settlement " 
have  reference  merel}'  to  the  I'egulating  the  mode  of  payment.  But  here  it  does  not 
appear  that  the  requisite  steps  for  that  purpose  were  taken  pursuant  to  the  lUOth  section 
of  the  deed  of  settlement.  [Williams,  J.  Does  not  the  question  resolve  itself  into  this, 
— whether  the  policy  [160]  amounts  to  an  implied  covenant  on  the  part  of  the  company 
to  carry  on  the  business  1]  Unless,  at  all  events,  it  is  dissolved  in  conformity  with  the 
provisions  contained  in  the  deed  of  settlement.  By  the  deed  of  assignment,  of  the  4th 
of  June,  1856,  the  defendants  have  parted  with  all  they  possessed,  and  conveyed  it  to  the 
Anglo-Austi'alian  company.  Besides,  the  plaintiff  has  a  farther  interest  in  the  company 
being  kept  alive  ;  for,  bj'  the  82nd  clause  of  the  deed  of  settlement,  it  is  expressly 
provided  that  the  shareholders  shall  participate  in  the  profits.  [Cockburn,  C.  J.  What 
damages  do  you  say  you  are  entitled  to  ?]  The  value  of  the  policj',  upon  the  supposi- 
tion that  everything  will  go  on  right,  and  that  the  funds  of  the  company  will  be 
sufficient  in  1874  to  meet  the  claim, — which  would  readilv  be  ascertained  by  an  actuar}-. 

Byles,  Serjt.,  and  Petersdorft',  in  support  of  the  rule.  There  is  no  precedent  for 
an  action  of  this  kind  :  it  is  completely  a  case  of  the  first  impression  ;  an  action  quia 
timet.  It  is  not  an  action  against  the  directors,  but  against  a  quasi  corporation  created 
under  the  7  &  S  Vict.  c.  110.  This  is  substantially  a  case  of  mutual  assurance:  it  is 
like  the  case  of  a  member  of  a  firm  suing  his  co-partners  in  a  court  of  law  for  malver- 
sation in  the  partnership  aftairs.  That  which  has  been  done, — the  dissolution  of  the 
company, — has  been  rightly  done,  or  it  has  been  done  wrongfully  :  if  the  former,  it 
is  not  what  the  plaintiff  complains  of :  if  the  latter,  the  corporate  body,  the  share- 
holders, are  not  liable  ;  the  action  should  have  been  brought  against  the  directors. 
If  the  seal  of  the  corporation  has  been  wrongfully  put  to  the  deed  of  dissolution,  it 
is  altogether  ultra  vires,  and  cannot  have  the  effect  of  dispossessing  the  company  of 
its  funds.  [Cockburn,  C.  J.  The  policy  contains  no  reference  to  any  power  of 
amalga-[161]-mation  or  dissolution.]  It  refers  to  the  deed  of  settlement,  and  there- 
fore the  holder  is  bound  to  take  notice  of  the  provisions  of  that  deed  :  The  Jiotjal  British 
Bank  V.  Tiirqmuid,  5  Ellis  it  B.  248;  and  the  deed,  in  the  101st  clause,  contains  as 
ample  powers  as  it  is  possible  to  conceive,  to  enable  the  directors  to  transfer  all  the 
property,  rights,  and  liabilities  of  the  company  to  another  company.  The  plaintiff' 
enters  into  the  contract  with  full  knowledge  of  that  provision.  There  is  no  such 
implied  covenant  on  the  part  of  the  company,  as  is  suggested,  to  keep  the  funds  intact. 
[Cockburn,  C.  J.  The  argument  on  the  other  side  is,  that,  inasmuch  as  by  the  terms 
of  the  policy  the  holder  is  to  look  only  to  the  fund,  that  raises  an  implied  covenant 
on  the  part  of  the  company  not  to  do  anything  fluring  the  subsistence  of  the  pohcy 
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which  shall  have  the  effect  of  detiacting  from  that  fund.  The  questions  seem  to  me 
to  be  these,— first,  is  theie  such  an  implied  covenant .' — secondly,  if  there  be,  have  tiie 
company  l)roken  it  ? — thirdly,  has  the  time  arrived  at  which  the  plaintiff  has  a  right 
to  complain  of  the  breach  ?]  To  what  extent  is  the  implied  covenant  to  go  1  How  is 
it  to  be  defined  I  What  are  the  obligations  of  the  company  with  reference  to  the 
fund,  beyond  and  different  from  the  terms  of  the  policy?  [\\'illiams,  J.  Suppose  a 
judgment  obtained  against  the  company,  could  it  be  enforced  under  the  provisions  of 
the  7  &  S  Vict.  c.  110  ]  Willes,  J.  There  is  an  express  decision  upon  that  point  in 
the  negative  :  llalket  x.  The  Mcrcluinl  Tratlets'  Ship,  Luaii,  and  Insitmncc  Association, 
1.3  Q.  B.  960.]  The  allegation  in  the  declaration,  that  the  defendants  "wrongfully 
aliened,  transferred,  and  disposed  of  all  their  funds  and  other  property  to  another 
company,  called  the  Anglo-Australian  and  Universal  Family  Life-Assurance  Company, 
contrary  to  the  provisions  of  their  deed  of  settlement,"  is  disproved  upon  the  evi- 
[162]-dence ;  for,  the  schedule  shews  that  part  only  of  the  shareholders  assented  to 
the  transfer :  the  others  would  still  remain  liable  to  pay  up  their  calls. 

CoCKBUKN,  C.  J.  I  am  of  opinion  that  the  rule  must  be  made  absolute  to  enter 
a  nonsuit  in  this  case.  Three  questions  seem  to  present  themselves  for  our  considera- 
tion,— first,  whether  there  is  any  implied  covenant  on  the  part  of  the  company  to  keep 
the  funds  so  as  to  be  available  to  answer  the  plaintiff's  claim  when  it  shall  arise, — • 
secondly,  whether  the  company  have  done  anything  whereby  that  fund  has  become 
alienated  so  as  not  to  be  foithcoming  to  meet  the  plaintiff's  claim, — thii'dly,  whethei', 
assuming  these  two  propositions  to  be  decided  in  favour  of  the  plaintiff',  the  time  has 
airived  at  which  he  is  in  a  situation  to  maintain  an  action  against  the  company. 

Now,  ill  the  fiist  place,  it  seems  to  me  that  no  implied  covenant  does  arise  here. 
It  has  been  contended  that  an  implied  covenant  on  the  pai-t  of  the  defendants  to  con- 
tinue the  business  of  an  insurance  company,  and  to  keep  its  funds  available  to  answer 
claims  upon  policies,  arises  on  that  part  of  the  policy  which  provides  that  "  the  capital 
stock  and  other  the  securities,  funds,  and  property  of  the  said  company  remaining,  at 
the  time  of  any  claim  or  demand  made,  unapplied  and  undisposed  of,  and  inapplicable 
to  prior  claims  and  demands  in  pursuance  of  the  ])rovisions  of  the  said  deed  of  settle- 
ment, shall  alone  be  liable  to  answer  and  make  good  all  claims  and  demands  upon  the 
said  company,  or  otherwise,  under  or  by  virtue  of  this  policy  :  and  that  no  diicctor, 
oflicer,  or  shareholdei-  of  the  said  company,  his  heirs,  executors,  or  administrators, 
shall,  by  reason  of  this  policy,  be  in  any  wise  individually  or  personally  liable  or 
sul)ject  to  any  such  claims  or  demands,  or  be  in  any  wise  charged  by  reason  thereof, 
beyond  the  [163]  amount  unpaid  of  his  shares  in  the  said  capital  stock,  nor  longer 
than  he  shall  retain  the  same  shares."  It  does  not  appear  to  me  that  any  implied 
covenant  such  as  is  contended  for  arises  from  that  proviso :  it  seems  to  me  that  all 
that  was  intended  by  it  was,  to  protect  the  shareholders  from  individual  and  pcrsoTial 
liability  to  the  holders  of  policies.  But  for  that  proviso,  the  shareholders  would  have 
Ijccn  liable  peisonally  in  the  event  of  the  funds  of  the  company  proving  insutticient  to 
meet  the  claims  on  policies.  It  was  evidently  introduced,  not  for  the  purpose  of 
enlarging  the  .security  and  extending  the  remedy  of  the  policy  holder,  but  precisely 
the  reverse, — for  the  purpose  of  depriving  him  of  the  right  which  the  law  would 
otherwise  h.ave  given  him  of  resorting  to  the  individual  shareholders,  and  of  protecting 
the  lalt(!i'  from  personal  res)jonsibility. 

Independently  of  that,  it  seems  to  me  that  the  second  piciposition  also  fails:  the 
company  have  not  done  anything  to  divest  themselves  of  the  fund  ;  for,  on  looking  at 
the  deed  of  settlement,  1  do  not  find  that  it  cont^iins  any  provision  for  the  amalgama- 
tion of  the  Accumulative  Life  Fiuid  and  (ieneral  Assurance  Company  with  any  otiiei 
company  :  the  only  provision  I  find  is  for  the  dissolution  of  the  company  in  a  given 
state  of  circumstances  ;  and  then  follow  certiiin  directions  iis  to  what  shall  be  done 
with  the  funds  of  the  company  after  such  a  dissolution  has  been  lesolved  on  or  efiecteil, 
for  the  purpose  of  .satisfying  or  securing  the,  claims  and  demands  on  the  conqiauy  .arising 
from  assurances  oi-  other  engagements.  These  piovisions,  which  are  containcil  in  the 
lOOth  an<l  101st  clauses,  are  hero  sought  to  be  applied  to  the  case  of  an  amalg.un.it ion 
with  anotlu'r  company.  It  seems  to  me,  therc^fore,  that  the  proceeding  has  l)een 
altog(^thcr  ultra  vires,  and  that  the  ])laintiff  is  not  in  a  condition  to  contiMid  that  the 
funds  of  the  com])auy  have  been  so  aliened  or  ti'ansferred  as  to  [164]  prevent  him 
from  olitaining  satisfaction  of  his  demand  thereout. 

Further,  supposing  that  both  the  above  propositions  could  be  decidcti  in  favour  of 
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the  plaintiff,  this  further  objection  remains,  that  the  time  has  not  arrived  at  which  he 
is  entitled  to  enforce  his  claim  against  the  companj'.  If  profits  were  made,  he  might, 
under  the  81st  clause  of  the  deed  of  settlement,  have  been  entitled  to  a  share.  But, 
independently  of  profits,  the  plaintift'  or  his  representative  could  have  no  claim  upon 
the  company  until  his  policy  becomes  payable,  viz.  at  his  death,  or  in  the  year  1874. 
Until  that  event  happens,  or  that  period  arrives,  the  action  is,  as  it  has  been  very 
properly  designated,  an  action  quia  timet.  Non  constat,  that,  when  the  money 
becomes  due,  the  amount  will  not  be  paid  by  the  company.  For  these  reasons  I  am 
of  opinion  that  there  ought  to  be  a  nonsuit. 

Williams,  J.  I  am  of  the  same  opinion.  At  first  sight  I  thought  there  might 
be  some  difficulty  in  disposing  of  this  rule  by  entering  a  nonsuit,  and  that  the  proper 
course  would  be  to  arrest  the  judgment.  But,  upon  further  consideration,  I  am  dis- 
posed to  think  that  a  nonsuit  is  the  proper  consequence  of  the  failure  of  the  plaintiff 
to  sustain  the  allegation  in  the  declaration,  of  the  alienation  of  the  funds  of  the 
company.  The  declaration,  after  setting  out  the  policy,  and  averring  that  all  things 
necessaiy  wei'e  done  to  entitle  him  to  sue,  alleges  for  breach  that  the  defendants,  after 
the  making  of  the  policy,  and  whilst  the  same  was  in  force,  wrongfully  aliened,  trans- 
ferred, and  disposed  of  all  their  funds  and  other  property  to  another  company  called 
the  Anglo-Australian  and  Universal  Family  Life-Assurance  Company,  contrary  to  the 
provisions  of  their  deed  of  settlement,  and  then  and  from  thence  hitherto  wholly  and 
absolutely  ceased  to  carry  on  busi-[165]-ness  according  to  their  said  deed  of  settlement 
or  otherwise,  or  to  accumulate  or  acquire,  or  to  endeavour  to  accumulate  or  acquire, 
any  funds  or  property,  and  thereby  disabled  themselves  from  performing  their  said 
contract  with  the  plaintiff',  &c.  That  is  dii'ectly  traversed  by  the  plea.  In  order  to 
sustain  the  declaration,  I  think  it  is  necessary  to  interpret  the  word  "  wrongfully  " 
as  meaning  that  the  alienation  of  the  funds  of  the  company  took  place  under  such 
circumstances  as  to  make  it  wrongful  and  to  give  the  plaintiff'  a  cause  of  action.  I 
am  of  opinion  that  there  is  nothing  in  the  evidence  to  shew  that  there  was  a  wrongful 
alienation  in  that  sense.  Certainly  the  alienation  would  be  wrongful,  if  there  were 
implied  in  the  policy  a  covenant  on  the  part  of  the  company  that  they  would  con- 
tinue to  carry  on  the  business  as  it  was  carried  on  at  the  time  the  policy  was  efl'ected. 
I  assume  that  there  was  evidence  of  such  an  amalgamation  or  dissolution  of  the 
company  as  would  prevent  them  fi'om  continuing  to  carry  on  their  business  under  the 
terms  of  the  deed  of  settlement.  The  question  then  is,  whether  there  is  any  implied 
covenant, — there  being  none  expressed, — that  they  will  continue  so  to  carry  on  their 
business.  I  am  of  opinion  that  there  is  not.  Even  if  the  deed  of  settlement  were 
out  of  the  question,  it  seems  to  me  to  be  impossible  to  say  that  the  policy  amounts  to 
anything  more  than  a  contract  that  the  plaintiff  or  his  executors  shall  receive  the  sum 
assured  when  the  time  for  payment  shall  ha\'e  arrived.  It  is  difficult  to  imply  from 
the  circumstance  of  the  policy  holder  being  entitled  to  a  share  of  profits,  a  contract 
on  the  part  of  the  company  that  they  will,  in  order  to  give  him  a  better  chance  of 
profits,  continue  to  carry  on  the  business,  supposing  it  should  turn  out  to  be  disadvan- 
tageous to  them  to  do  so.  The  difficulty  is  still  further  increased  by  the  considera- 
tion, that,  if  such  a  covenant  [166]  is  to  be  implied,  it  might  equally  be  implied  that 
the  company  bound  themselves  to  cany  on  the  business  with  diligence.  I  see  many 
cogent  reasons  why  we  should  not  infer  a  covenant  such  as  is  suggested.  But,  when 
we  look  at  the  deed  of  settlement,  we  find  it  evidently  contemplates  the  possibility  of 
a  dissolution  of  the  company.  I  therefore  think  it  is  impossible  that  a  covenant  can 
be  implied  on  the  part  of  the  company  to  continue  to  carry  on  the  business,  whether 
it  be  prosperous  or  not,  in  ordei-  that  the  plaintiff'  may  not  be  excluded  from  the 
chance  of  receiving  a  share  of  profits,  if  profits  should  be  made.  The  next  question 
is,  whether,  supposing  there  is  no  such  implied  covenant,  this  declaration  can  be 
su.stained  on  the  view  which  has  been  presented,  viz.  that  the  conduct  of  the  defen- 
dants amounts  to  a  voluntary  disabling  of  themselves  from  the  performance  of  their 
contract.  There  is  no  doubt,  that,  if  a  party  contracts  to  do  a  thing  at  a  future 
period,  and  before  the  time  arrives  voluntarily  does  some  act  which  renders  it 
impossible  for  him  to  perform  what  he  has  contracted  to  do,  the  party  contracted 
with  is  not  bound  to  wait  for  the  intervening  period  to  elapse,  but  may  at  once  bring 
his  action.  Do  the  circumstances  of  this  case  support  .hat  view  ',  It  seems  to  me 
that  they  cleai-ly  do  not.  The  fallacy  lies  in  supposing  that  the  terms  of  the  policy 
are  such  that  the  contract  cannot  possibly  be  performed  unless  the  business  of  the 
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company  continues  to  be  cai'ried  on.  That  clearly  is  not  so.  All  that  the  company 
contract  to  do  i.s  this,  that  they  will,  in  a  given  event,  pay  the  amount  of  the  policy 
out  of  the  capital  stock  and  funds  of  the  company,  if  sutheient :  and  it  would  be  a 
good  answer  t«  a  claim  upon  the  policy,  that  the  directois  have  no  funds.  It  is 
manifest,  that,  if,  when  the  policy  became  payable,  thu  executors  of  the  assured  were 
to  sue  upon  it,  and  the  dii'ectors  could  shew  that  [167]  they  had  no  funds  wherewith 
to  pay,  the  executors  would  have  no  ground  of  complaint.  It  may  be  that  the  step 
which  the  plaintiff  complains  of,  viz.  the  amalgamation  with  the  other  company,  may 
be  most  l)eneHcial  to  him.  How,  then,  can  we  say  that  the  plaintiH'  is  entitled  to 
maintain  an  action,  when,  for  aught  that  appears,  the  contract  may  be  performed 
when  the  time  for  its  performance  arrives?  llow  can  we  say  that  the  company  have 
disal)K'd  themselves  from  performing  their  contract,  when  for  anything  that  appears 
the  money  will  be  forthcoming  at  the  proper  time  I  This  clearly  is  not  like  the  case 
which  was  manifestly  in  the  mind  of  the  pleader  when  he  drew  this  declaration, 
where  the  jjarty  who  has  contracted  to  do  something  at  a  future  day,  has  by  his  own 
act  precluded  the  possibility  of  its  performance  when  the  proper  time  arrives, — as, 
for  instance,  where  a  woman  contracts  to  do  an  act  which  she  can  only  do  as  a  single 
woman,  and  by  afterwards  marrying  renders  it  uttei'ly  impossible  that  she  can  perform 
her  contract :  in  that  case,  of  course,  an  action  would  lie  at  once  for  the  breach.  But 
that  is  a  totally  difi'erent  case  fi-om  this.  For  these  reasons,  I  concur  with  the  Lord 
Chief  Justice  in  thinking  that  this  rule  should  be  made  absolute  to  enter  a  nonsuit. 

Crowdek,  J.     I  also  am  of  opinion  that  there  is  no  implied  covenant  on  the  part 
of  the  company  to  continue  to  carry  on  their  business  during  the  currency  of  the 
policy.     I  am  likewise  of  opinion  that  the  allegation  that  they  wrongfully  aliened, 
transferred,  and  disposed  of  all  their  funds,  &c.  to  another  company,  has  not  been 
established ;  and  that  this  action  is  premature.     I  rather  incline  to  think  that  the 
proper  course  would  be  to  arrest  the  judgment :  but,  as  the  rule  is  not  so  drawn,  and 
the  rest  of  the  court  seem  to  think  [168]  that  there  should  be  a  nonsuit,  I  do  not 
feel  disposed  to  differ  from  them.     The  declaration,  as  it  seems  to  me,  discloses  no 
cause  of  action  at  all.     It  proceeds  upon  the  notion  that  an  implied  covenant  on  the 
part  of  the  defendants  to  contiiuie  to  carry  on  the  business  of  the  company,  arises 
out  of  the  contract  on  the  face  of  the  policy  :  and  this  implication  is  said  to  ai'ise  on 
two  grounds, — first,  because  by  the  terms  of  the  policy  the  funds  of  the  company  only 
are  liable  to  make  good  the  sum  assured,  and  no  pei'sonal  I'esponsibility  attaches  to 
the  shareholders, — secondly,  that,  by  the  terms  of  the  contract  with  the  plaintiil',  he 
is  entitled  to  a  participation  in  the  profits  of  the  concern,  if  profits  are  made.      Upon 
neither  of  these  grounds  does  it  appear  to  me  that  any  such  covenant  can  be  implied. 
As  to  the  first,  the  proviso  that  the  funds  of  the  company  only  shall  be  liable  to 
answer  the  claims  on  the  policy,  was  evidently  introduced  for  the  purpose  of  limiting 
the  right  of  the  policy  holder  to  a  recourse  to  the  general  fund.     In  Ilalldt  v.  Dowdall, 
18  Q.  B.  2,  this  was  held,  upon  a  bill  of  exceptions  tendered  by  me  as  counsel  for  one 
of  the  defendants,  to  be  a  good  liniitiition  as  against  the  policy  holder,  and  to  preclude 
him  fi'om  proceeding  against  the  shareholders.     The  same  point  had  been  pi'cviously 
decided  in  llalkcl  v.  T/ie  Mercluint  Traders'  Shiji,  Imih,  and  Inmiraiu'e  Axsorlation,  l.'i  (I.  B. 
!JGO,  and  in  other  cases.     I  agree  with  the  Lord  Chief  Justice  in  thinking  that  this 
limitation  docs  lujt  alter  the  case,  or  create  hy  implication  a  contract  whicii  but  for 
such  limitation  would  not  exist.     This  is  perfectly  an  action  ijriniii'  imi)ressionis.     It 
is  the  first  time  it  has  ever  been  contended  that  a  policy  holder  has  a  right  to  come 
and  say  that  something  has  been  done  by  the  assurers  in  breach  of  some  implied 
contract  in  tlio  policy.     Then  it  is  said  that  the  holder  of  this  policy  is  entitleil  to  a 
share  of  [169]  profits.     But  that  is  only  in  an  event  which  may  or  may  not  occur : 
and  the  fact  of  his  being  entitled  to  participate  in  (jrolitsdoes  not  necessarily  give  rise 
to  a  covenant  on  the  part  of  the  company  that  they  will  contiiuie  to  l)0  in  a  position 
to  make  profits.      There  is  no  pretence  for  saying  tiiat  any  such  contract  as  is  con- 
tended for  arises  upon  the  terms  of  the  i)olicy.       Riifercnce  is  made  to  lln^  deed  of 
settlement:  and,  when  that  is  lonkod  at,  it  will  bo  found  that  there  is  a  piovisiim  for 
the  dissolution  of  the  company,  and  for  the  transfer  of  its  funds  to  another  company. 
Upon  the  whole,  therefore,  it  seems  to  me  that  there  is  no  ground  for  contending  that 
there  is  any  implied  contract  on  the  part  of  the  comi)any  to  continue  to  carry  on  the 
business  in  the  way  suggested.     Then,  as  to  the  allegation  in  the  declaration  that 
the  clcfendanls,  whilst  the  policy  was  in  force,  wrongfully  aliened,  transferred,  and 
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disposed  of  all  their  funds  and  other  property  to  another  company,  contriiry  to  the 
provisions  of  their  deed  of  settlement,  and  ceased  to  carry  on  business,  and  thereby 
disabled  themselves  from  performing  their  contract  with  the  plaintiff, — it  seems  to  me 
that  there  is  nothing  in  the  evidence  before  us  to  shew  that  this  allegation  was  proved. 
It  is  urged  that  the  defendants  have  in  fact  transferred  their  funds.  I  am  disposed  to 
think  that  the  alternative  put  by  my  Brother  Byles,  is  correct.  Have  the  directors 
properly  used  the  seal  of  the  company  so  as  to  make  a  valid  transfer?  If  they  have, 
that  is  not  an  act  done  in  contra\'ention  of  the  rights  of  the  company  :  on  the  contrary, 
it  is  in  accordance  with  the  provisions  of  the  deed  of  settlement.  Take  the  other 
view:  suppose  the  seal  has  been  wrongfully  affixed  to  the  transfer  deed,  and  not  in 
accoidance  with  the  101st  clause  of  the  deed  of  settlement,  which  assumes  that  there 
has  been  a  ^alid  dissolution  of  the  company,  that  which  has  been  done  is  altogether 
ultra  [170]  \ires,  and  the  deed  cannot  operate  a  transfer  of  the  funds.  Then  it  may 
be  asked  what  injury  has  the  plaintifl'  sustained  ?  I  do  not  see  that  it  has  been  shewn 
he  has  sustained  any.  It  may  very  well  be  that  the  company  were  in  a  bad  way,  and 
that  the  new  company  are  much  more  likely  to  meet  the  claims  of  the  policy  holders 
when  the  proper  time  arrives.  And  as  to  the  alleged  right  to  share  in  profits,  that  is 
a  \'ery  remote  contingency.  It  seems  to  me  that  this  has  l)een  very  properly  charac- 
terized as  an  action  (juia  timet.  When  the  event  has  happened  upon  which  the  money 
becomes  payable  under  the  policy,  and  not  till  then,  the  plaintiff  or  his  representatives 
will  be  entitled  to  enforce  it. 

WlLLE.S,  J.  I  also  am  of  opinion  that  the  rule  must  be  made  absolute  for  entering 
a  nonsuit.  It  seems  to  me  that  there  has  been  neither  a  breach  of  contract  committed 
nor  an  actionable  wrong  done  bv  the  defendants  to  the  plaintiff'.  The  complaint  is, 
that  the  defendants  have  aliened  and  transferred  their  funds,  and  that  they  have 
ceased  to  carry  on  their  business.  The  former  affords  no  ground  of  action,  unless  it 
is  a  breach  of  some  contract  with  the  plaintiff.  Then,  is  there  any  contract  by  the 
defendants  with  the  plaintiff'  that  they  will  not  alien  or  transfer  their  funds  1  It  appears 
to  me  that  there  is  not.  That  which  has  been  relied  upon  as  creating  an  implied  con- 
tract, superadded  to  the  express  contract  which  may  or  may  not  at  a  future  time 
create  a  debt,  is  the  proviso  that  the  capital  stock,  and  other  the  securities,  funds,  and 
property  of  the  company,  unappropriated  to  any  prior  demand,  shall  alone  be  liable  to 
make  good  the  claim  upon  this  polic}-.  But,  when  that  is  looked  at,  with  reference  to 
the  statute  which  regulates  joint-stock  companies,  the  7  &  8  Vict.  c.  110,  it  will  appear 
to  be  a  proviso  in  [171]  limitation  of  the  right  of  the  policy  holder,  and  not  as  giving 
him  any  additional  security.  The  66th  and  68th  sections  of  that  statute  give  a  person 
who  ha.s  a  claim  against  the  company  a  mode  of  enforcing  it  against  individual  share- 
holders, where  satisfaction  cannot  be  obtained  by  having  recourse  to  the  property  of 
the  company.  HaUcet  v.  The  Merchunt  Traders'  Ship,  Loan,  and  Inxiirance  Association, 
1.3  Q.  B.  960,  and  other  cases  in  the  Exchequer  (a),  have  put  a  construction  upon  this 
proviso  by  which  we  are  bound,  viz.  that  it  limits  the  right  of  the  policy  holder  to 
have  recourse  to  the  funds  of  the  company,  and  precludes  him  from  proceeding  by 
execution  or  otherwise  against  the  individual  shareholders.  The  other  complaint  is, 
that  the  company  have  ceased  to  carry  on  business,  or  to  accumulate  or  acquire,  or  to 
endeavour  to  accumulate  or  acquire,  anj^  funds  or  property,  and  thereby  disabled  them- 
selves from  performing  theii-  contract  with  the  plaintiff.  The  former  ground  of  com- 
plaint afl'ected  both  the  amount  secured  by  the  policy  and  the  l)onus  ;  but  this  affects 
the  bonus  only.  By  the  terms  of  the  deed,  the  directors  are  from  time  to  time  to 
ascertiiin  whether  any  profits  have  been  made,  and  out  of  those  profits  when  ascer- 
tained thev  are  to  set  aside  a  I'eserve  fund,  and  to  say  whether  any  and  what  boiuises 
shall  be  added  to  the  several  policies.  That  leaves  the  amount  and  the  time  of  pay- 
ment of  the  bonus  entirely  in  the  discretion  of  the  director-s.  If  profits  are  made,  and 
bonuses  declared,  the  policy  holder  is  to  have  the  benefit  of  them.  That  is  the  whole 
contract  that  is  expressed  on  the  face  of  the  policy  ;  and  I  see  none  that  is  to  be 
implied,  to  conflict  with  that.  Coupling  that  with  the  provision  enabling  the  com- 
[l72]-pany  to  effect  a  dissolution,  how  is  it  possible  to  imply  a  contract  that  they  will 
continue  to  carry  on  business  for  the  benefit  of  the  policy  holders  ?  Then,  there  being 
no  such  contract,  have  the  directors  been  guilty  of  any  tort?  Have  they  in  the  course 
they  have  pursued  committed  any  wrong  against  the  plaintiff?     I  am  of  opinion  that 

(o)  See  Dawsvn  v.  Wrench,  3  Exch.  359,  and  Reid  v.  Allan,  4  Exch.  326. 


3  C.  B.  (N.  S.)  173.  HORLOR   V.  CARPENTER  705 

they  have  not.    I  think  there  is  no  ground  for  this  action,  and  conseijiiently  that  there 
must  be  a  nonsuit. 

Rule  absolute  accordingly. 

HoRLOK  r.  Carpenter.     Nov.  4th,  18.57. 

[S.  C.  27  L.  J.  C.  P.  1.] 

The  defendant  addressed  the  following  letters  to  the  plaintiff: — "Feb.  13,  18.51.  I 
am  Mr.s.  J.'s  executor,  and  will  pay  you  anything  you  may  be  pleased  to  advance 
Mr.  T.  A.,  from  the  first  money  I  receive  on  his  account." — "Feb.  14,  18.51.  If 
you  advance  1001.  to  Mr.  T.  A.,  or  any  other  sum,  I  will  undertake  to  pay  you  from 
the  first  money  I  have  on  his  account,  upon  having  his  authority  so  to  do."  The 
plaintiff  having  advanced  T.  A.  201.,  he  addressed  to  the  defendant  an  authority,  as 
follows  : — "Jan.  29,  1852.  Please  pay  Mis.  H.  the  sum  of  201.  by  four  insfcxlments, 
namely,  51.  each  quarter,  from  my  estate,  commencing  from  the  29th  of  September, 
1852  :  until  September,  1853  :  and,  should  any  money  be  owing  by  me  to  her  after 
that  time,  please  to  pay  same  as  above  ;" — Held, — dubitante  Williams,  J  , — that 
this  was  a  sufficient  authority  to  the  defendant  to  pay  the  plaintiff  further  advances 
beyond  the  201. — After  verdict,  the  defendant's  counsel  insisted  that  the  guarantee 
was  not  a  continuing  guarantee  :  — Held,  that  he  was  precluded  from  urging  that 
point,  on  a  motion  for  a  new  trial. 

The  ])laintifi'  in  this  action  sued  for  381.  8s.  upon  a  guarantee  given  by  the  defen- 
dant for  ad\anees  made  by  the  plaintifi'for  one  Adams  (a). 

The  first  count  of  the  declaration  stated,  that  the  defendant,  before  and  at  the 
time  of  making  the  promises  thereinafter  mentioned,  was  the  executor  of  the  last 
will  and  testament  of  one  Mrs.  Jenkins,  deceased,  and,  as  such  e.xecutor,  under  and 
by  virtue  of  the  provisions  of  the  said  will,  had  been  and  was  accustomed  and  liable 
to  pay  over  to  one  Thomas  Adams  certain  rents  [173]  and  moneys  received  and  to  be 
received  by  the  defendant  under  the  said  will,  for  the  use  and  behoof  of  the  said 
Thomas  Adams  ;  and  thereupon,  and  in  consideration  that  the  plaintiff  would  lend  and 
advance  to  the  said  Thomas  Adams  moneys  of  her,  the  plaintifi",  he,  the  defendant, 
pronn'sed  the  plaintifi",  upon  the  said  Thomas  Adams  giving  the  plaintifi"  authority  to 
receive  the  amount  from  the  defendant,  to  I'epay  to  the  plaintiff  any  such  sums  as  the 
plaintifi'  nn'ght  so  lend  and  advance  from  an^l  out  of  the  first  money  which  he,  the 
defendant,  should  receive  on  account  of  the  said  Thomas  Adams,  to  wit,  from  and  out 
of  the  first  moneys  to  be  by  him  thereafter  i'ecei\od  on  account  of  the  afore.saifl  rents 
and  moneys,  as  and  when  he  should  receive  the  same,  and  to  hold  himself  responsible 
to  the  plaintifi'  for  the  same  :  Averment,  that  the  plaintiff,  confiding  in  the  .said  promise 
and  uiiflcitaking  of  the  defendant,  did  afterwai'ds  lend  and  advance  to  the  said  Thomas 
Adams  divei-s  large  sums  of  moneys,  in  the  whole  amounting,  to  wit,  to  581.  8s.,  and 
the  said  Thomas  Adams  did  thereupon  give  to  the  plaintifi' an  authority  to  receive  the 
sairl  amount  fioni  the  defendant,  who  then  had  due  notice  of  the  pi'cmises  ;  and  that 
the  defendant  afterwards  received  on  account  of  the  said  rents  and  moneys  201.,  and 
paid  the  same  to  the  plaintifi',  but  afterwards  and  before  he  received  any  further 
portion  of  the  said  rents  and  moneys,  the  defendant  purchased  of  the  .said  Thomas 
Adams  all  his  interest  of  and  in  the  said  rents  and  moneys,  and  took  an  assiginnent 
of  the  same  from  the  said  'I'homas  Adams,  and  thereby  disaliled  himself  from  perfoim- 
ing  his  said  contract  with  the  plaintifi',  according  to  tin!  said  terms  thereof,  and  had 
ever  since  received,  as  they  became  du(^,  the  said  rents  and  moneys  in  his  own  right,  and 
the  plaintifi  had  never  yet  been  paid  the  residue  of  the  said  sum  of  581.  8s.,  or  any 
part  tluueof,  out  of  the  said  rents  and  moneys,  oi'  otherwise. 

[174]  Sixth  plea,  to  the  first  count, — that,  after  the  making  of  the  said  alleged 
promise  in  that  count  mentioned,  and  before  the  loan  or  advance  to  the  said  Thomas 
Adams  of  the  .said  se\eial  sums  of  money,  or  any  part  thei-eof,  and  before  the  .said 
alleged  piu'chase  by  the  (h^fendant,  or  any  bi-eaeh  of  his  .said  promise,  it  was  nuitually 
agreed  between  the  plaintifi' and  the  defend.int,  that  the  defendant  should  be  released 
and  discharged  from  his  said  promise,  and  that  the  defendant,  in  consideration  of  the 

(a)  See  H&rlw  v.  Vai-pcnter,  ante,  vol.  ii.,  p.  56. 
C.  P.  xviii.— 23 
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pkintitt' advancing  to  the  said  Thomas  Adams  1001.,  or  any  other  sum,  should  under- 
take to  pay  the  same  to  her  out  of  the  first  moneys  he  had  on  account  of  the  said 
Thomas  Adams,  upon  having  his  authority  so  to  do  ;  that  the  defendant  did  accord- 
ingly undertake  and  promise  the  plaintiff',  that,  if  the  plaintiff"  would  advance  1001.  to 
the  said  Thomas  Adams,  or  any  other  sum,  he  would  pay  the  same  from  the  first 
money  he  had  on  account  of  the  said  Thomas  Adams,  upon  having  his  authority  so  to 
do  ;  and  that  the  plaintiff"  did  afterwards  advance  to  the  said  Thomas  .Adams  a  sum  of 
money,  to  wit,  201.,  and  that  the  defendant  did  pay  the  same  (being  the  said  sum  of 
201.  in  the  declaration  alleged  to  have  been  paid)  to  the  plaintiff'  out  of  the  first  money 
he  had  on  account  of  the  said  Thomas  Adams,  upon  having  his  authority  so  to  do, 
according  to  the  ti'ue  intent  and  meaning  of  his  said  last>mentioned  promise.  Issue 
thereon. 

At  the  trial  before  Williams,  J.,  at  the  second  sitting  at  Westminster  in  Easter 
Term  last,  the  following  facts  appeared  in  evidence: — In  February,  lt>51,  Thomas 
Adams,  who  was  indebted  to  the  plaintiff' in  the  sum  of  51.,  wishing  to  borrow  further 
sums  of  her,  told  her  that  the  defendant  received  certain  rents  foi'  him,  and  that  he 
would  be  responsible  for  the  payment.  The  plaintiff'  accordingly  applied  to  the  defen- 
dant, who,  in  answer  to  her  application,  inclosed  her  a  cheque  [175]  for  51.  in  a  letter 
dated  the  11th  of  February,  as  follows : — 

"  Madam, — Upon  the  payment  of  the  inclosed,  please  return  the  bill  as  above,  to 
yours  respectfully,  '  "R.  Carpenter. 

"  P.S. — If  you  wish  to  oblige  Mr.  Adams,  by  his  giving  an  authority  to  receive 
the  amount  from  me  from  his  rents,  I  will  pay  it  you,  and  hold  myself  responsible  to 
you  for  the  same." 

Upon  receiving  this  letter,  the  plaintiff,  accompanied  by  Adams,  called  upon  the 
defendant,  who  then  wrote  upon  the  back  of  it  the  following : — 

"February  13th,  1851. 

"Dear  Madam, — I  am  Mrs.  Jenkins's  executor,  and  will  pay  you  anything  you 
may  be  pleased  to  advance  Mr.  Thomas  Adams,  from  the  first  money  I  receive  on  his 
account.— Yours,  &c.,  "K  Carpenter." 

The  plaintiff'  again  called  on  the  defendant  on  the  following  day,  when  he  gave 
her  another  letter  as  follows  : — 

"February  14th,  1851. 

"Dear  Madam, — If  you  advance  1001.  to  Mr.  Thomas  Adams,  or  any  other  sum, 
I  will  undertake  to  pay  you  from  the  first  money  I  have  on  his  account,  upon  having 
his  authority  so  to  do.— Yours,  &c.,  "R.  Carpenter." 

Upon  receiving  this  undertaking,  the  plaintiff"  from  time  to  time  advanced  money  to 
Adams,  in  the  whole  amounting  to  201.  ;  and  on  the  15th  of  August,  Adams  addressed 
a  letter  to  the  defendant  as  follows  : — 

"  Dear  Sir, — Please  to  pay  to  Mrs.  Sarah  Horlor  the  sum  of  201.  namely,  51.  each 
quarter,  commencing  the  29th  of  September,  1851,  until  the  29th  of  September,  1852, 
endinj;.  "Thomas  Adams." 

[176]  On  the  following  day  the  defendant  wrote  to  the  plaintiff  as  follows  : — 

"August  16th,  1851. 

"Dear  Madam, — I  have  received  an  authority  from  Mr.  Adams  to  pay  you  201., 
namely,  51.  per  quarter,  commencing  at  the  Christmas  quartei'  ne.xt ;  so  that  about  a 
fortnight  after  each  quarter  you  will  be  entitled  to  its  receipt. — Yours  respectfully, 

"R.  Carpenter." 

Three  of  the  instalments  mentioned  in  that  letter  having  been  duly  paid  by  the 
defendant,  and  the  plaintiff"  having  made  further  advances  to  Adams,  the  latter,  on 
the  29th  of  January,  1852,  sent  him  a  letter  as  follows  : — 

"  Sir, — Please  to  pay  Mrs.  Horlor  the  sum  of  201.,  by  four  instalments,  namely. 
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51.  each  (luarter,  from  my  estate,  commencing  from  the  29th  of  September,  1852, 
until  September,  1853,  ending:  and,  should  any  money  bo  owing  by  me  to  her  after 
that  time,  please  to  pay  same  way  as  above.— Yours,  &c.,  "  Thomas  Adams." 

On  sending  the  plaintiff"  the  last  instalment  of  the  first  201.,  the  defendant  wrote  to 
the  plaintiff",  acknowledging  the  receipt  of  the  lastrmentioned  authority,  in  these  terms : — 

"Jamiary  30th,  1852. 
"  Dear  Madam, — I  inclose  half  51.  note  on  account  of  Thomas  Adams,  which  please 
acknowledge,  and  the  other  half  shall  follow.  I  have  received  an  order  from  Mr. 
Adams  to  hand  over  201.  after  this  shall  have  been  paid ;  but,  of  course  I  cannot  hold 
myself  i-esponsible  only  so  far  as  he  is  empowered  to  receive  same  under  the  will. — 
Yours  truly,  "R.  Carpenter." 

The  plaintiff'  made  further  advances  to  Adams  to  the  extent  of  181.  8s.  beyond  the 
second  201. ;  but,  the  de-[177]-fendant,  having  in  the  meantime  purchased  Adams's 
interest  under  Mrs.  Jenkins's  will,  he  refused  to  pay  either  the  second  201.  or  the 
subsequent  advances. 

Parol  evidence  was  off'ered,  and,  not  being  objected  to,  received,  for  the  purpose 
of  shewing,  that,  at  the  time  of  giving  the  letters  which  constituted  the  guarantee,  it 
was  the  understanding  of  all  the  parties  that  advances  were  to  be  made  from  time  to 
time  by  the  plaintiff'  to  Adams. 

The  only  point  urged  on  behalf  of  the  defendant  was,  that  the  document  dated 
the  14th  of  Feliruary,  1851,  was  given  in  substitution  of  the  letter  of  the  1.3th,  and 
ttiat,  an  authority  once  given,  the  guarantee  was  exhausted  ;  and  that,  at  all  events, 
it  could  not  apply  to  the  181.  8s.  last  advanced. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  letter  of  the  14th  of 
February,  1851,  was  intended  to  be  a  substitution  for  that  of  the  13th,  or  whether  the 
two  were  to  be  concurrent :  and  he  told  them,  that,  in  estimating  the  damages,  they 
might  take  into  their  consideration  the  possibility  of  Adams  dying  or  parting  with  his 
interest  under  the  will  to  a  stranger  before  the  whole  of  the  payments  should  have 
become  due. 

The  jury  returned  a  verdict  for  the  plaintiff",  damages  301.  The  learned  judge 
thereupon  gave  the  defendant  leave  to  move  to  reduce  the  verdict  by  the  181.  8s.,  if 
the  couit  should  be  of  opinion  that  the  guarantee  did  not  extend  to  that. 

It  was  then  submitted  on  the  part  of  the  defendant  that  the  learned  judge  ought 
to  have  directed  the  jury  to  find  for  him,  un  the  ground  that  the  letter  of  the  13th  of 
February,  1851,  was  not  a  continuing  guarantee.  But,  as  this  point  had  not  been 
taken  at  the  proper  time,  his  Lordship  refused  to  re.serve  it. 

Prideaux,  in  Easter  Term  last,  obtained  a  rule  nisi  [178]  for  a  new  trial,  on  the 
ground  of  misdirection,  amongst  other  thing.s,  in  telling  the  jury  to  find  for  the  plain- 
tiff' if  they  were  of  opinion  that  the  second  undertaking  was  not  intended  to  be  sub- 
stituted for  the  first ;  or  to  reduce  the  damages  by  the  sum  of  181.  8s.,  or  such  othoi- 
sum  as  the  court  should  direct,  on  the  ground  that  the  jury  ought  to  have  withdi'awn 
the  last  amount  advanced,  to  wit,  181.  8s.,  from  the  coiisideration  of  the  jury. 

I  loll  now  shewed  cause.  The  letter  of  the  13th  of  February,  1851,  and  the  letter 
iiidnrsed  on  it,  nianifestl}'  contemplated  several  transactions,  and  were  not  intended 
t(j  l)c  limited  to  a  single  advance.  If  the  words  are  susceptible  of  that  construction, 
the  maxim  "verba  foitius  accipiuntur  conti'ii  proferentem"  must  a])ply.  In  Masuii  v. 
I'riklmnl,  12  Hast,  227,  an  engagement  to  be  answerable  to  the  plaintiff'  "for  any 
goods  he  hath  or  may  supply  W.  I',  with,  to  the  amount  of  1001.,"  was  held  to  bo  a 
continuing  guarantee  to  that  extent  for  goods  which  might  at  any  time  be  supplied 
by  the  plaintiff'  to  W.  P.  until  the  credit  was  recalled, — the  court  saying  that  the 
words  "were  to  be  taken  as  strongly  against  the  party  giving  the  guanmtee  as  the 
sense  of  them  would  admit  of."  That  piinciple  of  construction  is  ap])roved  of  in 
Mai/er  v.  Isaac,  G  M.  &  W.  (i05,  where  the  contiary  iloctrine  laid  down  by  Ikylcv,  H. 
in  A'icholsfm  v.  J'ar/cl,  7  G.  &  M.  (i8,  3  Tyrwh.  1()4,  is  distinctly  repudiated,  Alderson,  15., 
saj'ing, — "Undoubtedly,  the  generally  received  principle  of  law  is,  that  the  party 
who  makes  any  instrument  should  tjike  care  so  to  express  the  amount  of  his  own 
liability,  as  that  he  m;iy  not  be  bound  beyond  what  it  was  his  intention  that  he  should 
be  ;  and,  on  the  oth(U'  hand,  thai  the  jwiity  who  receives  the  instrunu'nt,  anil  ])arls 
with  his  goods  on  llic  faith  of  it,  should  latlicr  l\a\c  a  [179]  construction  put   upon  it 
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in  his  favour,  because  the  words  of  the  instrument  are  not  his,  but  those  of  the  other 
party."  So,  in  Merle  v.  fFelk,  2  Campb.  413,  Lord  Ellenboiough  says, — "If  a  party 
means  to  be  surety  only  for  a  single  dealing,  he  should  take  care  to  say  so."  And  in 
Bastmv  V.  Bennett,  3  Campb.  "220,  the  same  learned  judge  ruled  that  an  undertaking 
to  be  answerable  to  a  given  amount  for  any  goods  supplied  by  A  to  B.,  after  goods  to 
that  amount  have  been  supplied  and  paid  for,  still  remains  in  force  while  A.  supplies 
B.  with  goods  on  the  same  footing,  until  revoked  by  the  surety.  It  is  impossible  to 
say  that  the  document  in  the  present  case  is  not  fairly  susceptible  of  a  construction 
which  would  exclude  its  being  limited  to  a  single  loan  and  a  single  authority. 
[Coekburn,  C.  J.  The  words  are  in  the  singular  number, — "  an  authority  to  receive 
the  amount:"  it  is  at  least  ambiguous.]  "Amount"  means  "The  sum  total  of  two 
or  more  particular  sums  or  quantities, '  Webster ;  "  The  sum  total ;  the  result  of 
several  sums  or  quantities  accumulated,"  Johnson  ;  "The  total  of  several  articles  in  an 
account,"  Bailey.  The  surrounding  circumstiinces  and  the  subsequent  conduct  of  the 
parties  may  be  taken  into  account  to  explain  any  latent  ambiguity  in  the  instrument 
itself.  The  words  "from  the  first  money  I  receive  on  his  account"  mean  nothing 
more  than  that  the  contemplated  advances  shall  form  the  first  charge  upon  the  money 
which  the  defendant  may  from  time  to  time  receive  on  Adams's  account.  If  the 
language  of  the  guarantee  is  so  ambiguous  that  the  court  cannot  see  upon  the  face  of 
it  whether  it  applies  to  one  loan  or  to  several,  then  parol  evidence  was  admissible  to 
explain  it:  Haitih  v.  Brooh,  10  Ad.  &  E.  309,  323,  2  P.  &  D.  477,  -4  P.  >t  D.  288; 
Butcher  v.  Sfeuart,  11  M.  iV:  W.  8.57  :  Gohhhede  v.  Swan,  1  Exch.  1.54.  [Willes,  J.  In 
those  cases,  the  parol  evidence  was  received,  not  for  [180]  the  purpose  of  shewing  the 
extent  of  the  guarantee,  but  merely  to  explain  what  the  consideration  was.]  If  parol 
evidence  be  admissible  to  explain  the  one,  on  the  same  principle  it  must  be  admi.ssible 
to  explain  the  other.  The  rule  is  laid  down  generally.  [Williams,  J.  You  may 
always  look  at  the  surrounding  circumstances,  to  ascertain  what  the  parties  mean. 
The  case  of  equivocation  depends  upon  a  different  principle  :  for  instance,  where  a 
man  gives  a  legacy  to  "  his  cousin  John,"  and  it  appears  that  he  has  two  consins 
beariiig  that  Christian  name,  parol  evidence  may  be  given  to  shew  which  of  the  two 
was  the  object  of  his  bounty.  Crowder,  J.  Here,  the  evidence  was  not  objected  to. 
Parties  cannot  be  allowed  to  impeach  verdicts  upon  grounds  not  urged  at  the  time  of 
the  trial.]  That  principle  was  acted  upon  in  a  recent  case  in  this  court,  of  Martin  y. 
The  Greiit  Northern  Faihcaij  Vornimny,  1(1  C.  B.  179.  [Willes,  J.  And  still  more 
recently  in  Jone^  v.  The  Frovindal  Insurance  Company,  ante,  p.  65.  M'illiams,  J.  If 
the  point  as  to  whether  the  guarantee  was  continuing  or  not  had  been  taken  at  the 
trial,  I  certainly  should  have  reserved  it.  I  could  not  have  put  it  to  the  jury. 
Coekburn,  C.  J.  It  is  essential  to  the  administration  of  justice  that  certain  rules 
should  be  adhered  to.  At  the  trial,  the  defendant's  counsel  relied  only  upon  the 
point  raised  by  the  sixth  plea,  viz.  that  the  letter  of  the  14th  of  February,  1851,  was 
given  in  substitution  for  that  of  the  13th  ;  and  the  direction  to  the  jury  proceeded 
upon  the  assumption  that  that  was  the  only  issue  relied  upon.  It  was  never  suggested 
until  after  that  had  been  disposed  of  by  the  finding  of  the  jury,  that  there  was  a 
fui-ther  point,  viz.  that  the  letter  of  the  i3th  did  not  support  the  declaration.  The 
defendant  is  clearly  precluded  by  every  principle  of  justice  and  convenience  from 
relying  upon  that  point  now.]  As  to  the  second  point,  the  defendant  must,  to  [181] 
succeed  here,  make  out  that  the  letter  of  the  14th  of  February,  1851,  was  necessarily 
a  substitution  in  point  of  law  for  that  of  the  13th,  and  that  the  two  could  not  co-exist. 
[Kinglake,  Serjt.  If  the  court  is  of  opinion  that  the  first  c|uestion  is  not  open  to  the 
defendant  now,  it  will  be  useless  to  discuss  the  second  :  we  went  to  the  jury  upon  it.] 
Then,  as  to  the  damages, — that  question  depends  upon  the  construction  of  the  second 
authority,  of  the  29th  of  January,  1852,  which  was  in  these  terms  : — "Please  to  pay 
to  Mrs.  Horlor  the  sum  of  201.  by  four  instalments,  namely,  51.  each  quarter,  from  my 
estate,  commencing  from  the  29th  of  September,  1852,  until  September,  1853,  ending. 
And,  should  any  money  be  owing  by  me  to  her  after  that  time,  please  to  pay  same 
way  as  above."  That  was  a  distinct  authority  from  Adams  to  the  defendant,  not 
merely  to  pay  the  second  201.  advanced,  but  any  further  sums  which  might  thereafter 
be  advanced.  This  authority  was  assented  to  and  acknowledged  by  the  defendant ; 
and  it  was  proved  that  the  plaintiff  upon  the  faith  of  it  advanced  Adams  201.  and 
further  sums  amounting  to  181.  8s.  beyond.  The  whole  of  these  advances  she  clearly 
had  a  right  to  look  to  the  defendant  for. 
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Kiiiglake,  Serjt.,  ;nid  Prideaux,  in  support  of  the  rule  as  to  the  reduction  of 
damages.  '1  he  authority  the  parties  eonteuiplated  manifestly  was,  au  authority  to 
be  given  after  the  money  was  advanced  ;  it  could  not  have  been  intended  that  the 
defendant's  undertaking  should  o])eratc  as  a  floating  guarantee  for  future  advances 
to  an  indefinite  extent.  In  XkhoUon  v.  I'mjcI,  1  C.  &  M.  68,  3  Tyrwh.  101,  the 
correct  rule  is  laid  down,  notwitiistanding  the  observations  which  have  been  made 
upon  it.  Bayley,  B.,  in  delivering  the  judgment  of  the  court  says  :  "  This  is  a  contract 
of  guarantee,  which  is  a  contract  of  a  peculiar  de.scnption ;  [182]  for,  it  is  not 
a  contract  which  a  party  is  entering  into  for  his  own  debt,  or  on  his  own  behalf ;  but 
it  is  a  contract  which  he  is  entering  into  for  a  third  person  :  and  we  think  that  it  is 
the  duty  of  the  party  who  t;dves  such  a  security  to  see  that  it  is  couched  in  such 
words  as  that  the  party  so  giving  it  may  distinctly  understand  to  what  extent  he  is 
binding  himself."  And,  again,  at  the  conclusion  of  his  judgment,  he  says  :  "  It  is  not 
unreasonable  to  expect  from  a  party  who  is  furnishing  goods  on  the  faith  of  a  guar- 
antee, tiiat  he  will  take  the  guarantee  in  terms  which  shall  plainly  and  intelligibly 
point  out  to  the  party  giving  the  guarantee  the  extent  to  which  he  expects  that  the 
liability  is  to  be  carried."  [Willes,  J.  That  is  not  the  law  of  England  (though  it 
is  the  law  of  France)  since  the  case  of  Mayer  v.  Isaac,  6  M.  &  W.  605,  where  this 
point  was  well  considered,  and  where  Alderson,  B.,  expressly  repudiates  Mr.  Baron 
Bayley 's  doctrine,  saying, —  'If  I  were  obliged  to  choose  between  the  two  conflicting 
principles  which  ha\e  been  laid  down  on  this  subject,  I  should  rather  be  disposed  to 
agree  with  that  given  in  Mugon  v.  I'ritchard,  \i  East,  227,  than  with  the  opinion  of 
Bayley,  B.,  in  Aicholson  v.  I'ar/et."]  The  obvious  construction  of  the  authority  of  the 
29th  of  January,  1852,  is,  that  the  defendant  was  to  pay  the  201.  already  advanced, 
and  no  more, — tlie  latter  words  of  that  document,  "  and,  should  any  money  be  owing 
by  me  to  her  after  that  time,  please  to  pay,"  &c.,  evidently  had  refei'ence  to  the  con- 
tingency of  the  rents  not  realizing  the  51.  a  quarter,  so  as  to  cancel  the  debt  within 
the  period  mentioned.  The  authorit}'  to  pay  must  be  precise,  and  must  specify  the 
sum  to  be  paid.  [Williams,  J.  In  short,  you  say  the  defendant  is  entitled  to  have 
an  authority  such  a.s  is  beyond  all  doubt  or  dispute.]  Precise!}'  so.  The  damages 
ought  therefore  to  be  reduced  by  the  sum  of  181.  8s.,  or  in  the  same  propor-[183]-tion 
as  that  sum  bears  to  the  amount  a.ssessed  liy  the  jury. 

CocKlU'KN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  It  appears 
that  the  defendant  undertook,  in  consideration  of  the  plaintiff's  making  advances  to 
one  Adam.s,  to  repay  the  same  out  of  ccrliiin  trust-moneys  coming  to  his  hands  for 
Adams,  upon  Adams  giving  him  an  autiuirity  so  to  do;  that  the  plaintiff  accorditii^ly 
advances  201.  to  A'lams,  who  thereu[)on  gives  the  defendant  an  .-uithority  in  tiiese 
terms  : — ''  Please  to  pay  Mrs.  Hoilor  tiie  sum  of  2Ul.  l)y  four  instalments,  namely,  51. 
each  (juarter,  fiom  my  estiite,  commencing  from  the  29th  September,  1852,  until 
(September,  1853,  ending.  And,  should  any  money  be  owing  by  me  to  her  after  that 
time,  i)lease  to  pay  same  way  as  above."  It  is  suggested,  on  the  part  of  the  defen- 
dant, that  the  latter  words  of  the  authority  mean,  that,  if  the  rents  should  pi'ove 
insntficient  to  pay  the  51.  a  quarter  during  the  period  mentioned,  the  defendant  is  to 
make  good  the  deticicncy  out  of  the  i-ents  sub.sequently  accruing.  That  is  certainly 
a  very  ingenious  construction  ;  but  1  do  not  think  it  is  what  the  parties  meant.  There 
is  nothing  to  shew  that  the  parties  ever  contemplated  it  as  at  all  doulitful  that  the 
rents  received  by  the  defendant  on  account  of  Adams  within  the  stipulated  time 
would  be  sutlicient  to  cover  the  sum  already  advanced  :  and  it  is  much  more  likely 
that  they  cuntcmplated  that  fin-ther  sums  would  be  advanced.  If,  after  the  defen- 
dant had  niaile  payments  on  Adams's  accoinit  upon  the  faith  of  that  authority,  Adams 
had  sought  to  recover  the  money  fiom  the  defendant,  I  think  that  letter  would  be  a 
sutlicient  answer  to  his  claim.  I  therefoie  think  the  authority  was  sutlicient  to  covei' 
subseiineiit  advances  as  well  as  the  201.,  and  consequentl}'  that  there  is  no  ground 
for  reducing  the  damages. 

[184]  \Vil<l,i.AMS,  J.  I  must  confess  I  should,  but  for  the  strong  opinions  enter- 
tained by  my  Lord  and  the  rest  of  the  court,  have  entertained  some  donl)t  as  to  the 
sutliciency  of  the  authcjrity  l)cyond  the  201.  I  should  have  thought  the  authority 
ought  to  have  specilied  the  amount,  and  not  have  thr(jwn  upon  the  defendant  the  duty 
of  asccitaining  whether  or  not  the  amount  claimed  was  correct.  As,  Ixiwever,  the 
rest  of  tli(^  court  are  inianimous,  I  will  not  stand  out. 

CuuWDKii,  J.     I  concur  with  the  l^ord  Chief  Justice  in  thinking  that  this  lulo 
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should  be  discharged,  and  for  the  reason  he  has  assigned.  The  defendant  engages  to 
repay  to  the  plaintiff"  out  of  the  moneys  to  be  received  on  Adams's  account,  any 
money  she  may  advance  to  Adams,  upon  Adams  giving  him  authority  so  to  do, — 
that  is,  such  an  authority  as  will  hold  him  harmless.  I  see  no  reason  why  the 
authority  should  specify  the  amount  :  it  seems  to  me  to  be  sufficient  if  he  gave  an 
authority  that  would  be  liinding  as  between  him  and  the  defendant.  There  is  nothing 
on  the  face  of  the  letter  of  the  'JOth  of  January,  1852,  at  all  indicative  of  any  doubt 
that  enough  would  accrue  from  the  rents  to  pay  the  -51.  quarterly  :  nor  do  I  see  any 
reason  why  the  words  which  follow  should  not  extend  to  future  advances  beyond 
the  201. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  defendant  undertakes  to  re-pay  the 
plaintiff  any  advances  she  may  make  to  Adams  out  of  the  money  he  is  to  receive  on 
Adams's  account,  on  receiving  from  Adams  an  authority  so  to  do.  It  seems  to  me  that 
such  authority  would  be  sufficient  if  it  were  in  these  words  merely, — "  I  authorize  you 
to  pay  to  Mrs.  Horlor  the  amount  due  to  her."  It  certainly  would  lie  more  convenient 
that  the  authority  should  specify  the  sum  to  be  paid  :  [185]  but,  if  the  defendant 
required  that,  he  should  have  expressly  stipulated  for  it.  It  appears  to  me  that 
Adams's  letter  of  the  29th  of  Januaiy,  gives  the  defendant  all  the  authority  he 
required  ;  and  I  cannot  adopt  the  construction  which  has  been  suggested.  I  may  add, 
that  I  do  not  think  my  Brother  Kinglake  sustained  any  prejudice  by  the  concession 
he  is  supposed  to  have  made  at  the  trial. 

Rule  discharged. 


Flower  v.  Gardner.     Nov.  17th,  1857. 

[S.  C.  27  L.  J.  C.  P.  56.] 

In  an  action  for  goods  sold,  the  delivery  having  been  proved  by  the  plaintiff's  carman, 
the  defendant's  wife  and  servants  wero  called  to  prove  that  the  goods  had  been 
paid  for  on  delivery, — the  latter  swearing  that  they  had  on  each  occasion  paid  the 
carman,  having  received  the  money  for  that  purpose,  sometimes  from  the  defen- 
dant's wife,  and  sometimes  from  the  defendant  himself, — and  the  former,  that,  as  to 
part,  she  had  given  the  money  to  the  servants  for  the  purpose  of  making  the  pay- 
ments. On  the  trial,  the  defendant  was  in  court,  but  was  not  called  as  a  witness 
until  observations  had  been  made  by  the  plaintiff's  attorney  on  account  of  his  not 
being  put  into  the  box.  A  verdict  having  been  found  for  the  defendant,  and  the 
master  having  on  taxation  declined  to  allow  him  the  costs  of  his  attendance, — the 
court  directed  a  review  ;  holding  that  the  defendant's  attendance  as  a  witness  was 
under  the  circumstances  advisable  and  proper,  and  that  it  did  not  lie  in  the 
plaintiff's  mouth  to  say  that  it  was  not  necessary. 

This  was  an  action  brought  by  the  plaintiff',  a  brewer,  to  recover  from  the  defen- 
dant the  sum  of  .31.  for  beer  supplied  by  the  foi'mer  to  the  latter  in  London  ;  the 
defence  being,  payment  before  action  brought. 

The  cause  was  tried  before  the  Secondary  of  London.  The  plaintiff''s  carman 
having  proved  the  delivery  of  the  beer,  the  defendant's  wife  ami  servants  were  called, 
— the  former  for  the  purpose  of  proving  that  she  had  from  time  to  time  as  the  beer 
was  delivered  given  her  servants  money  to  pay  for  it, — and  the  latter  to  prove  that  the 
beer  had  always  been  paid  for  on  delivery,  for  which  purpose  they  had  I'eceived  the 
money,  sometimes  [186]  from  the  defendant  himself,  and  sometimes  from  his  wife. 

The  defendant  \vas  in  court,  and  his  attoi-ney  having  closed  his  case  without  call- 
ing him,  the  plaintiff''s  attorney  asked  him  if  he  did  not  mean  to  put  his  client  into 
the  witness-box  :  the  defendant's  attorney  thereupon  requested  the  defendant  to  step 
into  the  Itox,  but  declined  to  examine  him,  and  intimated  to  the  plaintiff's  attorney 
that  he  might  do  so  if  he  pleased  :  this  the  plaintift''s  attorney  declined  to  do,  and  the 
jury  returned  a  verdict  for  the  defendant. 

Upon  the  taxation  of  costs,  there  was  an  item  in  the  bill  of  151.  10s.  for  the 
tiavelling  expenses  and  attendance  of  the  defendant,  who,  it  appeared,  came  from  a 
distance  of  two  hundred  miles,  and  who  was  sworn  by  his  attorney  to  be  a  material 
and  necessary  witness.     The  master  having  disallowed  this, 
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Maiiisty,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  review  of  the 
taxation. 

Prentice  now  shewed  cause.  The  costs  of  the  defendant's  attendance  were  pi'operly 
di.sallowed.  The  mere  fact  of  his  attorney  choosin;,'  to  swear  that  he  believed  him 
to  be  a  material  and  necessary  witness  will  not  depri\e  the  master'  of  the  right  to 
exercise  his  discretion  ;is  to  the  numbei-  of  witnesses  he  ought  to  allow.  The  fact  of 
his  omitting  to  call  him  in  the  first  instance,  and  afterwards  declining  to  put  any 
questions  to  him,  clearly  shewed  that  his  attendance  was  altogether  uncalled  for  and 
unnecessary.  [Cockburn,  C.  J.  The  course  taken  by  the  plain tift's  attorney  rendered 
it  highly  proper  and  necessary  that  the  defendant  .should  be  tendered  as  a  witness. 
Having  challenge!  his  attorney  to  call  him,  with  a  view  to  prejudice  the  minds  of  the 
jury,  does  it  lie  in  the  plaintiff's  mouth  [187]  to  say  that  he  was  not  a  necessary 
witness  I]  That  might  be  a  fair  topic  to  urge  before  the  master ;  but,  having  taken 
all  the  circinnstauces  into  consideratiorj,  including  the  smallness  of  the  demand,  and 
having  e.xercised  his  di.scretiou  upon  them,  the  court  will  not  interfere  with  his 
decision. 

Manisty,  in  support  of  his  rule.  The  principle  of  taxation  is  not  to  be  infiuenced 
by  the  smallness  of  the  amount  of  the  demand.  It  is  enough  to  .say  that  the  plaintiffs 
own  attorney  by  his  conduct  shewed  that  lie  considered  the  defendant's  presence 
necessary. 

CocKlU'KN,  C.  J.  1  am  of  opinion  that  this  rule  should  be  made  absolute.  I  think 
it  would  have  been  most  unsafe  to  have  presented  the  defendant's  case  to  the  jury 
without  his  evidence.  The  defence  was,  that  the  beer  had  all  been  paid  for  by  the 
defendant's  servants  to  the  carman  of  the  plaintift'  at  the  time  of  delivery.  If  the 
defendant's  seivants  only  had  been  called,  there  would  have  been  merely  their  oaths 
against  the  oath  of  the  carman  :  and  we  all  know  the  inclination  of  juries  to  fiml  foi' 
the  plaintill'  where  it  is  a  mere  balance  of  evidence.  For  the  purpose,  therefore,  of 
cori'oborating  the  testimony  of  the  servants,  it  was  material  to  shew  that  they  were 
fuinished  with  the  money,  as  is  was  natural  that  they  shoidd  be,  either  by  the  master 
or  the  mistress.  It  appeared  that  some  had  been  supplied  by  each.  JSuppose  the  wife 
only  had  been  called,  and  had  proved  that  she  gave  her  soi'vants  pait  of  the  money, 
would  not  the  plaintiff's  attorney  have  claimed,  and  probably  succeeded  in  obtaining, 
a  verdict  for  the  rest  1  It  clearly,  therefore,  would  not  have  been  safe  to  omit  to  have 
the  defendant  in  court.  Besides,  it  is  impossible  to  shut  one's  eyes  to  the  fact,  that, 
the  defendant's  c;use  having  been  closed  [188]  without  his  being  called,  the  plaintiffs 
advocate  took  advantage  of  that  circumstance,  and  observed  upon  his  being  present 
in  court  and  not  being  called  ;  and  so  he  made  him  a  witness.  Undei'  all  the  circum- 
stances, I  think  it  but  reasonable  and  right  that  the  defendant  should  have  been 
present,  and  that  he  should  be  allowed  his  expenses. 

\\'iMJ,\Ais,  J.  I  am  of  the  same  opinion.  The  fair  test  is,  what  would  counsel 
have  recommended  if  ailvising  on  the  evidence  2  I  cannot  help  thinking  that  he  would 
under  the  circumstances  have  considered  the  defendant's  presence  necessary  :  and  I 
think  the  flefendaiit's  attorney  would  have  failed  in  his  duty  to  his  client  if  he  had 
not  had  him  in  court.  If  so,  it  follows  that  the  item  in  (juestion  docs  not  fall  within 
the  class  of  extra  costs,  but  was  an  expense  created  l)y  the  attendance  of  a  witness 
the  defendant  was  l)ound  to  have  present. 

Ckowdkk,  J.  The  i|uestion  is,  whether  it  was  prudent  and  proper  for  the  defen- 
dant to  be  in  attendance  at  the  trial.  1  think  it  was.  The  very  fact  of  the  claim 
being  a  small  one  nnist  have  satisfied  the  tlcfendant  that  the  plaintiff  would  have 
supported  his  ease  by  the  perjuiy  of  his  carman.  It  is  not  for  the  plainliil'  to  comiilain 
of  the  expense  incuired  in  the  defcmce  against  a  demand  which  had  alrca<ly  been  paid. 
Besides,  the  plainlill's  attorney  cliallengcd  the  defendant's  i)ciiig  put  in  the  witness- 
box.  After  that,  I  tliink  it  h.-udly  lay  in  his  mouth  to  say  that  he  was  not  a  necessary 
and  pro])er  witness. 

W'li.i.Ks,  J.,  concurred. 

Rule  ab.solute. 
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[189]     HoDGKiNSON  V.  Fernie  and  Another.     Nov.  25th,  1857. 

[S.  C.  27  L.  J.  C.  P.  66;  6  W.  R.  181.  Adopted,  Diiin  v.  Blake,  1875,  L.  K.  10 
C.  P.  389;  Landaiury.  Asmr,  [1905]  2  K.  B.  187.  Approved, -Bij'fcA  JFestinglmise 
Electric  and  Manufadunnti  Company  v.  Undenjrmmd  Electric  Railumj  Company  of 
Lmulmi,  [1912]  3  K.  B.  139;  [1912]  A.  C.  686.] 

The  decision  of  an  arbitrator,  whether  a  lawyer  or  a  hij'mau,  is  binding  on  the  parties 
both  in  matters  of  law  and  in  matters  of  fact,  unless  there  has  been  fraud  or  corrup- 
tion on  his  part,  or  there  be  some  mistake  of  law  appai'eiit  on  the  face  of  the  award, 
or  of  some  paper  accompanying  and  forming  part  of  the  award. — Thus,  where 
a  verdict  was  taken  for  the  plaintiff,  subject  to  the  award  of  an  arbitrator,  as  to  the 
amount  of  damages,  and  his  awaixl  included  an  amount  of  damages  which  (it  was 
assumed)  the  plaintiff  was  not  legally  entitled  to  in  the  action, — the  court  i-efused 
to  interfere. — And,  held,  that  it  was  not  a  case  for  remitting  the  matter  back  to  the 
arbitrator  for  re-considei'ation,  by  virtue  of  the  8th  section  of  the  Common  Law 
Procedure  Act,  1854  (17  .V  18  Vict.  c.  125), — that  clause  being  intended  only  to 
apply  to  cases  where  befoi'e  the  act  such  a  course  might  have  been  adopted  under 
the  provision  in  the  submission  or  ordei'  of  reference  usually  known  as  "  Mr. 
Richards's  clause." 

This  Avas  an  action  to  recover  damages  by  reason  of  the  plaintiff''s  ship  "Sultana" 
having  been  run  down  by  the  defendants'  ship  "Courier."  The  declaration  stated 
"that  the  defendants,  by  their  servants,  so  negligently'  and  unskilfully  navigated  and 
managed  a  ship  of  the  defendants  called  the  "Courier,"  then  being  navigated  and 
managed  by  their  servants,  that  the  said  ship  struck  and  came  into  collision  with  the 
plaintiff's  ship  the  "Sultana,"  by  which  the  said  last^mcntioned  ship  was  greatly  and 
permanently  damaged,  and  the  plaintiff'  was  put  to  and  incurred  great  expense  in 
repairing  her,  and  was  deprived  of  the  use  of  her  a  long  time,  and  thereby  lost  great 
profits  which  he  would  othei'wise  have  made  by  her." 

The  cause  came  on  for  trial  before  Cockburn,  C.  J.,  at  the  sittings  in  London  after 
Michaelmas  Term,  1856,  when  a  verdict  was  taken  for  the  plaintiff  for  the  damages 
laid  in  the  declaration,  costs  40s.,  subject  to  a  reference,  as  to  the  amount  for  which 
the  verdict  should  finally  stand,  to  Mr.  Richards,  the  average-stater  ;  with  a  proviso, 
that,  in  the  event  of  any  application  to  the  court  upon  the  subject  of  the  order,  the 
reference,  or  the  award  or  certificate,  the  court  might  (if  it  should  think  fit)  refer  back 
to  the  arbitrator  the  whole  or  any  part  of  the  matter  of  the  order,  or  the  award  or 
certificate,  upon  such  terms  and  with  such  directions  as  the  court  should  think  proper. 
The  arbitrator  by  his  award  ordered  that  the  verdict  should  stand  for  [190]  7131. 
8s.  2d.,  which  included  a  sum  of  4961.  6s.  8d.  which  the  arbitrator  allowed  in  respect 
of  a  deduction  of  7101.  14s.  5d.  which  the  commissioners  of  the  Admiralty  had  made 
from  what  the  plaintiff  would  have  been  entitled  to  for  the  hire  of  the  \essel,  for  the 
period  of  her  detention  while  under  repair  at  Constantinople  (a).  This  deduction  was 
made  under  the  following  proviso  in  the  charterparty  : — 

"  Provided  always,  and  it  is  hereby  agreed  and  declared,  that,  if  at  any  time  or 
times  hereafter,  it  shall  be  made  to  appear  to  the  said  commissioners  for  the  time  being 
that  any  loss  of  time,  breach  of  orders,  or  neglect  of  duty  by  the  sai'l  master  or  other 
person  having  charge  of  the  said  ship,  hath  happened  during  the  aforesaid  service,  or 
that,  from  any  deficiency  of  men,  want  of  provisions  or  stores,  or  any  defect  or  cause 
whatsoe\er,  the  said  ship  Ijecame  incapable  to  perform  the  service  contracted  for,  then 
and  in  every  such  case  it  shall  and  may  be  lawful  to  and  for  the  said  commissioners 
for  the  time  being  to  make  such  abatement,  by  way  of  mulct  out  of  the  hire  and  freight 
of  the  said  vessel,  as  they  shall  adjudge  fit  and  reasonable ;  and  that  a  similar  mulct 
may  also  be  imposed  for  every  deficiency  of  complement  which  shall  be  satisfactorily 
proved  to  have  taken  place,  anything  herein  contained  to  the  contrary  thereof  notwith- 
standing :  And  it  is  further  agreed,  on  the  part  of  Her  Majesty,  that,  if  the  said  ship 
shall  happen  to  be  burnt,  sunk,  or  taken  by  the  enemy  during  the  afoiesaid  service, 
and  it  shall  be  made  to  appear  to  the  satisfaction  of  the  said  commissioners  for  the 

(a)  These  repairs  had  been  rendered  necessary  in  part  by  a  collision  with  another 
vessel  called  the  "Kangaroo." 
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time  beiug  that  the  same  did  not  proceed  thiough  any  laiilt,  neglect,  or  otherwise 
in  the  master  or  the  ship's  company,  and  that  they  made  the  utmost  [191]  defence 
they  were  able,  the  value  of  her  shall  be  paid  for  l)y  Her  Majesty  according  to  the 
valuation  marie  thereof  on  declaration  by  officers  of  the  said  commissioners,  reasonable 
wear  and  tear  first  deducted." 

By  the  charterparty,  which  bore  date  the  22nd  of  March,  1854,  it  was  also,  amongst 
other  things,  provided  "  that  the  said  ship  shall  be  strong,  firm,  tight,  staunch,  and 
substantial  lioth  above  water  and  beneath,  and  in  every  respect  seaworthy  during  the 
time  she  shall  be  employed  under  this  charterparty  ; "  and  that  the  owners  "  shall  be 
allowed  and  paid  for  the  hire  and  freight  of  the  said  ship  at  the  rate  of  32s.  5d.  per 
ton  per  calendar  month  for  the  number  of  tons  above  mentioned,  during  such  time 
as  the  said  ship  shall  be  coiitiiuied  in  Her  Majesty's  employ,  and  shall  duly  perform 
the  service  for  which  she  is  hereby  engaged." 

Quain,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the  plaiutift"  to 
shew  cause  "  why  the  award  or  certificate  on  the  assessment  of  damages  by  the 
arbitrator  should  not  be  set  aside,  oi'  referred  back  to  the  arbitrator,  or  why  the 
damages  so  assessed  by  him  should  not  be  reduced  by  the  sum  of  4951.  6s.  8d.,  on  the 
ground  that  the  same  was  not  recoverable  as  legal  damages,  and  had  been  improperly 
allowed  l^y  him  as  a  part  of  the  said  damages."  He  submitted  that  the  damage  in 
question  was  not  a  damage  that  could  be  recovered  on  the  declaration  as  framed,  the 
deduction  having  been  improperly  made  by  the  commissioners  of  the  Admiralty,  and 
improperly  submitted  to  by  the  plaintitt':  and  he  adverted  to  the  opinion  thrown  out 
by  Pollock,  C.  B.,  in  Greenland  v.  C/iapIin,  5  E.xch.  243,  248,  where  that  learned  judge 
says, — "I  am  desirous  that  it  may  be  understood  that  I  entertain  considerable  doubt 
whether  a  person  who  is  guilty  of  negligence  is  responsible  for  all  the  consequences 
which  may  under  [192]  any  circumstances  ari.se,  and  in  respect  of  mischief  which  could 
by  no  possibility  have  been  foreseen,  and  which  no  reasonable  person  could  hive 
anticipated.  Whenever  that  case  shall  arise,  I  shall  certainly  desire  to  hear  it  argued, 
and  to  consider  whether  the  rule  of  law  be  not  this, — that  a  person  is  expected  to 
anticipate  and  guard  against  all  reasonable  consequences,  but  that  he  is  not  by  the 
law  of  England  expected  to  anticipate  and  guard  against  that  which  no  reasonable  man 
would  expect  to  occur." 

Byles,  Serjt.,  and  Needham,  now  shewed  cause.  The  plaintiffs  vessel,  the  "  Sultana," 
it  appeal's,  was  chartered  by  the  Admiralty  as  a  transport,  at  a  certain  rate  per  ton 
per  month,  so  long  as  she  should  duly  perform  the  service  for  which  she  was  engaged  ; 
and,  whilst  so  employed  in  the  Black  Sea,  she  was  run  into  and  damaged  by  the 
defendants'  ship  "Courier,"  and  was  several  months  detained  at  Constantinople  under 
repair.  The  sum  mentioned  in  this  rule  is  the  amount  deducted  by  the  commissioners 
of  the  Admiralty  from  the  hire  of  the  vessel  for  the  time  she  was  so  undei'  repaii-  and 
disabled  from  performing  service ;  and  the  plaintitt'  claimed  before  the  arbitrator,  to 
whom  the  damages  were  referred,  to  be  entitled  to  recover  that  sum  as  a  portion  of  the 
damages  consequent  upon  the  collision.  [Cockburn,  C.  J.  I  presume  you  would  hardly 
contend,  that,  if  the  vessel  wore  disabled  by  storm,  the  Admiralty  would  be  entitletl 
to  withhold  the  payment  during  the  period  necessarily  occupied  in  repairing  the 
damage!]  It  is  submitted  that  they  might.  [Cockbui'n,  C.  .).  Where  there  was 
no  default  on  the  part  of  the  owner  or  his  servants!]  Yes.  [Willes,  J.  Pamdinc  v. 
Jane,  Aleyn,  27,  seems  to  shew  that  the  deduction  was  properly  made;  for,  "when 
the  party  by  his  own  contract  creates  a  duty  or  charge  upon  himself,  he  [193]  is  bound 
to  make  it  good,  if  he  may,  notwithstan<ling  any  accitlent  or  inevitaljle  necessity, 
because  he  might  have  provided  against  it  by  his  contract."]  The  true  answer  to  this 
rule,  however,  is,  that  the  court  has  no  jurisrliction  in  the  matter.  The  parties,  by 
submitting  the  (|uestion  of  damages  to  the  decision  of  Mr.  Richards,  have  agreed  to 
forego  the  jurisdiction  of  the  court  and  jury,  and  to  substitute  the  judgment  of  the 
arbitrator,  without  any  power  of  appeal.  They  might,  if  they  had  thought  Ht,  have 
stipulated  that  the  arbitrator  should  raise  any  points  of  law  for  the  determination  of 
the  court:  but  they  have  not  done  so.  [Cockburn,  C.  J.  Suppose  the  arbitrator 
had  awarrled  damages  in  respect  of  a  cause  of  action  not  within  the  declaration, — 
would  you  say  the  court  hail  no  jurisdiction  to  inquire  into  the  mattei'  (]  Thai  would 
be  a  case  of  excess  of  jurisdiction  :  Ijut  hero  the  com()laint  is,  that  ho  has  erred  in  a 
matter  which  is  within  his  [)rovinco;  and  that  cannot  be  reviowod  by  the  court.  It 
is  only  where  misconduct  is  inqjutablc  to  the  arbitrator,  or  some  obvious  mistake  of 
C.  P.  XVUi.— 23* 
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law  appears  upon  the  face  of  the  award,  that  the  court  can  interfere.  In  the  case  of 
In  re  Hal!  and  Hiiuh,  2  M.  &  G.  847,  3  Scott,  N.  R.  250,  this  court  set  aside  an 
award,  on  the  ground  of  gross  mistake  on  the  part  of  the  aibitrators, — so  gross,  as 
Tindal,  C.  J.,  observed,  as  to  amount  to  misconduct.  Parke,  B.,  observing  upon  that 
case  in  /ViiV/yw  v.  Enui.%  12  M.  &  W.  309,  says:  "I  do  not  mean  to  saj-  that  the 
decision  of  the  court  of  Common  Pleas  was  not  coi'rect,  as  it  was  founded  on  facts 
which  shewed  a  clear  mistake  ;  but  I  feel  extremely  unwilling  to  enlarge  that  rule. 
Although  we  may  possibly  do  some  injustice  in  particulai'  cases,  I  think  it  better  to 
adhei-e  to  the  principle  of  not  allowing  awards  to  be  set  aside  for  mistakes,  and  not 
to  open  a  door  to  inquire  into  the  meiits,  or  we  shall  have  to  do  so  in  almost  every 
case."  In  this  latter  case,  the  [194]  arbitrator  himself  admitted  that  he  had  made  a 
mistake,  and  wished  to  re-consider  the  matter:  but  the  court,  notwithstanding, 
adhered  to  the  general  rule  of  not  allowing  awards  to  be  set  aside  for  mistakes. 
Again,  in  Fuller  v.  Fenwkk,  3  C.  B.  705,  this  court  distinctly  decided  that  they  would 
neither  set  aside  nor  I'efer  back  an  award  for  an  objection  in  point  of  law  not  apparent 
on  the  face  of  it, — as,  upon  a  suggestion  that  the  arbitrator  improperly  treated  as  a 
penalty  that  which  was  b\'  the  express  contract  of  the  parties  stipulated  and 
ascertained  damages  ;  and  that  whether  it  was  the  award  of  a  professional  or  of  a 
lay  arbitrator.  Wilde,  C.  J.,  there  says  :  "  The  question  as  to  how  far  the  court  will 
intei-fere  to  correct  the  misUike  of  an  arbitrator  in  fact  or  in  law,  has  been  presented 
in  every  possible  shape.  In  some  of  the  cases,  the  discussion  has  proceeded  upon  a 
supposed  difference, — where  a  matter  of  law  ^vas  in  question, — between  a  lay  and  a 
professional  arbitrator.  Lord  Ellenborough  first  (a),  and,  subsequently,  all  the  judges, 
repudiated  any  such  distinction,  holding,  that,  where  the  parties  have  thought  fit  to 
withdraw  from  the  decision  of  the  ordinary  tiibunals,  and  have  selected  their  own 
judge,  they  must  be  content  to  abide  his  judgment.  The  question  has  also  been 
discussed  in  cases  where  some  point  of  law  has  suddenly  arisen  in  the  course  of  the 
inquiry,  and  where,  though  the  matter  was  present  to  the  mind  of  the  arbitrator,  but 
little  time  was  afforded  for  consideration  ;  and  the  courts  have  said,  that,  whether  the 
arbitrator  was  a  professional  man  or  a  layman,  they  would  not  inquire  whether  this 
conclusion  was  right  or  not,  unless  they  could,  upon  the  face  of  the  award,  distinctly 
see  that  the  arbitrator,  professing  and  intending  to  decide  in  accordance  with  law,  had 
unintentionally  and  [195]  mistakenly  decided  contrary  to  law."  And  Maule,  J.,  says  : 
"  If  the  case  had  been  left  to  follow  the  ordinary  course,  it  would  have  been  decided, 
as  to  the  facts,  by  a  jury,  and,  as  to  the  law,  by  the  judge,  with  an  ultimate  appeal 
to  a  court  of  error.  The  parties,  for  some  reason,  thought  fit  to  withdraw  the  case 
from  that  mode  of  tiial,  and  to  refer  the  whole  to  an  arbitrator,  thinking,  probably, 
that  the  facts  would  be  more  conveniently  ascertained,  and  the  law  more  con\eniently 
determined,  by  one  from  whose  judgment  there  was  no  appeal,  and  that  an  arbitrator 
would,  in  the  particular  case,  be  a  better  judge  of  the  facts  than  a  jury,  and  of  the 
law  than  the  court.  It  is  quite  true  that  it  is  sometimes  advantageous  to  ha^-e  a 
matter  decided  by  a  person  possessing  the  smallest  possible  knowledge  of  law.  These 
considerations  have,  in  modern  times,  induced  the  courts  to  deal  much  more  liberally 
with  awards  than  was  formerly  their  practice,  and,  generally  speaking,  to  hold  them 
to  be  final,  unless  some  substantial  objection  appears  upon  the  face  of  them."  The 
same  principle  was  acted  upon  in  Ea;/<jer  v.  Baker,  14  M.  &  W.  9,  where  Pollock,  C.  B. 
says, — "The  general  rule  is,  that,  if  an  arbitrator  makes  a  mistake,  which  is  not 
apparent  on  the  face  of  his  award,  the  party  injured  has  no  redress  ;  and  there  is  no 
difference  between  a  mistake  in  the  law  of  evidence  and  in  other  matters.  If  no 
corruption  be  shewn,  the  court  ought  not  to  interfere."  And  the  rule  of  law  is  the 
same,  whether  the  reference  is  under  an  order  of  nisi  prius  or  under  an  ordinary 
judge's  order,  or  whether  it  be  a  reference  of  the  cause  and  all  matters  in  difference, 
or  a  mere  assessment  of  damages. 

Edward  James,  Q.  C,  and  Quain,  in  support  of  the  rule.  It  is  a  mistake  to 
suppose  that  the  rule  is  limited,  as  suggested,  to  cases  of  misconduct  on  the  part  of 
the  arbitrator,  or  to  defects  apparent  on  the  face  of  the  [196]  award  :  the  court  will 
always  interfere  to  prevent  injustice,  where  the  arbitrator,  intending  to  act  according 
to  law,  has  decided  contrary  to  law.  One  of  the  earliest  instances  of  this  is  the  case 
of  Kent  v.  Ehfoh,  3  East,  13,  where  Grose,  J.,  said:  "The  award  is  clearly  wrong, 

(a)  In  Sharnian  v.  Bell,  5  M.  &  Selw.  504. 
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considering  it  to  lie  founded  upon  the  reasons  stated  by  the  arbitrator  in  the  paper 
delivered  with  it  (which  altogether  must  be  taken  as  one  instrument) ;  for,  it  api)cars 
from  thenee  that  he  proceeded  upon  a  ground  which  cannot  be  supported  in  oui'  law. 
And  he  ha.s  done  wrong,  according  to  hi.s  own  principles  and  view  of  the  subject ;  for, 
it  is  evident  that  he  meant  to  dutorniiiio  according  to  law,  and  he  has  mistaken  it; 
therefore  the  award  is  not  such  as  he  intended  it  to  be."  And  Lawrence,  J.,  said  : 
"  It  is  not  necessary  that  the  arbitrator's  reasons  for  making  his  award  should  appear 
upon  the  face  of  it,  in  order  to  enable  the  court  to  examine  them.  Here,  there  is  no 
doubt  what  the  arbitrator's  reasons  were,  he  ha\ing  himself  delivered  them  in  writing 
to  the  paities,  as  the  grounds  of  his  decision,  from  whence  it  clearly  appears  that  he 
ha.s  mi.slaken  the  law  upon  which  he  meant  to  proceed.''  In  the  present  case,  it  is 
true,  it  does  not  appear  upon  the  face  of  the  award,  but  it  appears  from  the  attidavits 
on  both  sides  that  the  arbitrator,  intending  to  decide  according  to  law,  has  decided 
against  it.  Iklccr  v.  Barnes,  1  Taunt.  48,  proceeds  upon  the  same  principle  as  Kent 
V.  Ehtob.  [Williams,  J.  Leijijo  v.  Voamj,  IG  C.  B.  G26,  is  a  strong  authority  against 
you.  There,  by  an  order  made  under  the  compulsory  power  gi\en  by  the  Common 
Law  Procedure  Act,  1S54  (17  &  18  Vict.  c.  125),  s.  ;),  a  cause  was  referred,  nothing 
being  said  about  costs:  the  umpire,  by  his  award,  "adjudged  that  the  defendants 
should  pay  to  the  plaintift"  1591.  Os.  iJd.  in  full  of  all  demands  in  the  above-mentioned 
action."  The  award  was  accompanied  by  a  note  from  the  um-[197]-pire  to  the 
plaintiff,  on  a  separate  piece  of  paper,  but  not  annexed  to  the  award,  in  which  the 
umpire  expressed  an  opinion  that  the  costs  of  the  action,  and  of  the  reference  and 
award,  .should  be  paid  b\'  the  defendants,  and  that  he  would  have  so  ordered,  but  that 
he  could  not  do  so,  inasmuch  as  the  order  of  reference  was  silent  as  to  costs  :  and  this 
court  held  that  the  parties  were  to  be  bound  by  the  award,  and  that  the  accompanying 
note  ctjuld  not  be  looked  at.  [Crowder,  J.  1  thought  it  was  an  established  rule  that 
the  courts  will  not  set  aside  an  award  on  the  ground  that  the  arbitrator'  has  l)y 
mistake  adjudicated  wrongly  on  a  matter  of  law.]  /fulchinaon  v.  Shepperton,  13  Q.  B. 
955,  shews  that  that  is  not  an  inflexible  rule.  Lord  Denman,  in  delivering  the 
judgment  of  the  court,  there  says:  "Though  fully  sensible  of  the  propriety  of 
observing  the  greatest  caution  with  regard  to  this  subject,  to  avoiil  inquiries  which 
would  unravel  by-gone  transactions  and  keep  alive  the  litigation  which  the  parties 
had  hoped  to  terminate  by  reference,  we  caiuiot  thiid<  the  rule  universal  and  subject 
to  no  exception.  It  is  at  most  one  for  guiding  our  discretion,  which  cannot  be  so 
absolutely  fettered  and  rendered  power-less."  [Crowder,  J.  In  that  case,  there  was 
no  misapprehension  of  law.  Williams,  J.  The  str-ongest  case  in  your'  favoirr'  is  Jones 
V.  Cwii/,  5  N.  C.  187,  7  Scott,  l()(i,  7  Dowl.  P.  C.  299,  wher'e  an  ar-bitr-ator-,  with  a 
view  of  enabliirg  orre  of  the  parties  litigarrt  to  make  arr  application  to  the  court,  after- 
the  publication  of  his  award  stated  nratteis  which  shewed  he  had  put  a  mistakorr 
corrstr'irctiorr  rrporr  the  rule  of  r-efer'crrcc,  and  had  nri.sdecided  accor-dingly  ;  and  the 
court  received  atlidavits  of  these  facts,  arrd  set  aside  the  awar-d,  rrotwithstanding  rrpoir 
the  face  of  it  there  was  no  objectiorr.]  It  clear-ly  is  not  necessar-y  that  the  mistake 
should  be  brought  to  the  krrowledge  of  the  court  by  what  apjjear-s  [198]  orr  the  face 
of  the  awar-d,  or-  of  a  paper  acconiparryirrg  it.  This  is  irot  like  the  case  of  a  refer-once 
of  all  rrratter-s  irr  diU'erence  :  arrd,  if  there  be  no  mearrs  of  settirrg  r-ight  arr  error-  of  the 
arbitratoi',  counsel  will  bo  very  irrrwillirrg  to  r-efer'  cprestiorrs  of  this  sort.  [Cockburrr,  C.  J. 
All  ditliculty  might  bo  obviated  liy  a  stipulation  that  the  ar'bitrator''s  decisiorr  irporj 
airy  gcner-al  i)riirci|)le  should  not  biird  the  par-ties.]  That  coirld  rrot  have  beerr  done 
hei-e  ;  for-,  it  was  irot  known  that  any  clainr  in  r-ospect  of  the  dotentioir  of  the  vessel 
woirld  lie  sot  u|),  irntil  after-  the  or'dor  of  refer-encc  had  beerr  settled.  In  tirith,  this 
was  not  a  irratter-  tiiat  was  intended  to  be  rcfcir-cd  at  all.  Bioaillninil  v.  Dailinijhn, 
2  Dowl.  P.  C.  38,  is  also  an  authoi-ity  to  shew,  that,  where  an  arbitr-ator  to  whom  a 
refereirce  is  made  as  to  the  amoirnt  of  damages  the  plaintiff  is  eirtitled  to,  iirterrdiiig 
to  adopt  the  pr-ojier  rrde,  by  mistake  fails  to  do  so,  the  court  will  iirtor-jjose.  At  all 
events,  the  court  may  r-cfer  the  matter-  back  to  the  ai-bitr-ator  under-  the  voi-y  lar-gc 
power-s  conferr-ed  upon  them  by  the  8th  section  of  the  Common  Law  Pr-ocedur-c  Act, 
1854,  which  enacts,  that,  "in  any  case  where  refereirce  shall  1)0  made  to  arbitration 
as  aforesaid,  the  court  or  a  ju<lgc  shall  have  jiower  at  luiy  time,  and  fi-onr  time  to 
time,  to  remit  the  nratteis  refcr-red,  or  any  or-  either  of  therrr,  to  the  r-e-consideration 
and  re-deleirnination  of  the  said  arliitratoi-,  upon  such  lorins,  as  to  costs  and  otlici-wiso, 
as  to  the  said  court  or-  judge  nray  seem   [rr-oper."     It  is  not  conlincd   to  coMii)ulsoi-y 
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refei-ences  oiflered  under  the  powers  of  the  act :  In  re  Morris,  6  Ellis  &  B.  383. 
[Cockbuni,  C.  J.  Is  not  that  a  power  given  to  the  court,  to  be  exercised  in  cases 
where  otherwise  they  must  have  set  aside  the  award  ?]  It  is  submitted  that  the 
authority  is  not  so  limited.  [Cockburn,  C.  J.  The  attention  of  the  other  side  has 
not  been  called  to  this  point  by  the  form  of  your  rule  :  and  it  certainly  gives  ri.se  to 
a  very  grave  [199]  question.  The  inclination  of  my  opinion  is,  that  that  section  was 
only  intended  to  apply  to  cases  where  the  court  sees  grounds  for  setting  aside  the 
award,  but  whei'e  the  mistake  might  be  set  right  by  sending  the  matter  back  to  the 
arbitrator.  How  can  that  apply  to  a  case  where  the  court  feels  that  it  has  no  juris- 
diction to  set  aside  the  award?]  It  is  entirely  in  the  discretion  of  the  court. 
[Williams,  J.  The  effect  of  your  argument  is,  that  the  legi-slature  by  this  provision 
for  sending  back  the  matter  to  the  arbitrator  intended  to  subvert  the  whole  principles 
regulating  arbitrations,  and  the  authority  of  the  court.  It  is  a  monstrous  proposition.] 
In  Buniard  v.  jrainurii/ht,  19  Law  J.,  Q.  B.  42.3,  after  an  award  made  in  favour  of  B. 
against  W.  on  a  submission  to  reference  between  them,  which  contained  a  clause 
empowering  the  court  to  remit  the  matters  to  the  re-consideration  of  the  arbitrators, 
W.  moved  to  send  back  the  award  to  the  arbiti-ators,  on  the  ground  that  since  the 
award  he  had  discovered  a  letter  in  the  handwriting  of  B.,  which  contained  material 
evidence  in  his  favour.  The  arbitrators  deposed  that,  had  such  a  letter  in  the  hand- 
writing of  B.  been  produced  at  the  reference,  their  decision  would  ha\'e  been  materially 
affected.  B.  in  answer  swore  that  the  letter  was  not  in  his  handwriting,  but  was  an 
absolute  forgery.  Wightman,  J.,  remitted  the  case  to  the  arbitrators,  for  them  to 
say  whether  the  letter  was  in  B.'s  handwriting,  and,  if  they  found  that  it  was,  then 
for  them  to  re-consider  the  matters  in  difference.  [Crowder,  J.  Was  the  arbitrator 
asked  to  reserve  the  question  for  the  court  under  the  5th  section  of  the  Common  Law 
Procedure  Act,  18541]     He  was  not. 

Cockburn,  C.  J.  I  am  of  opinion  that  this  lule  should  be  discharged.  Without 
entering  into  a  consideration  of  the  merits  of  the  case,  or  inquiring  whe-[200]-ther  or 
not  the  arbitrator  was  right  in  allowing  the  sum  in  question  as  damages  in  the  action, 
I  am  of  opinion  that  we  have  no  jurisdiction.  It  is  not  easy  to  reconcile  all  the 
decisions  as  to  how  far  the  court  will  interfere  with  the  determination  of  an  arbitrator, 
whether  upon  the  law  or  upon  the  facts.  But  the  modern  cases  which  have  Ijeen 
cited  certiiinlj^  go  the  length  of  deciding,  that,  unless  there  be  something  upon  the 
face  of  award  to  shew  that  the  arbitrator  has  proceeded  upon  grounds  which  are  not 
sustainal)le  in  point  of  law,  the  court  \v'ill  not  entertain  an  objection  to  it.  FlavieU  v. 
Tlic  Eastern  Countici  Uaihoay  Company,  2  Exch.  .344,  is  very  much  to  the  purpose. 
There,  a  writ  having  issued  in  an  action  of  debt  against  an  incorporated  railway 
company,  the  defendants'  attorney  consented  to  a  judge's  order  referring  to  arbitration 
"  the  claims  of  the  plaintiff'  in  the  action."  The  plaintiff'  claimed  before  the  arbitrator  a 
sum  for  extra  work  occasioned  by  the  defendants'  breach  of  covenant  in  not  giving 
the  plaintiff'  possession  of  certain  land  at  a  stipulated  time.  The  arbitrator  entertained 
this  claim,  though  objected  to,  and  awarded  the  plaintiff'  a  sum  in  respect  of  it.  The 
court  refused  to  set  aside  the  award :  and,  upon  a  motion  to  enforce  it,  under  the 
1  &  2  Vict.  c.  110,  s.  18,  it  was  held,  that,  if  the  matter  in  dispute  were  not  within 
the  jurisdiction  of  the  arbitrator,  the  defendants  should  have  applied  to  the  court  to 
revoke  the  submission  ;  hut,  not  having  done  so,  and  the  plaintiff'  having  set  up  this 
matter  as  "a  claim  in  the  action,"  and  the  arbitrator  having  so  decided  in  respect  of 
it,  his  award  was  binding,  however  erroneous.  The  court  there  refused  to  interfere, 
upon  the  general  principle,  that  they  will  not,  as  Parke,  B.,  observes  in  the  course  of 
the  ai'gument,  set  aside  the  decision  of  one  whom  the  parties  have  selected  to  be  the 
judge  of  the  law  and  the  fact.  So,  here,  the  parties  have  selected  their  own  ti-ibunal ; 
[201]  and  they  are  bound  by  the  decision,  be  it  right  or  wrong.  The  only  remaining 
question  is,  whether  or  not  the  court  is  called  upon  to  interfere  by  reason  of  the  8th 
section  of  the  Common  Law  Procedure  Act,  1S54,  17  &  18  Vict.  c.  125.  It  is  true 
that  section  gives  the  court  authority,  in  any  case  where  reference  shall  be  made  to 
arbitration,  at  any  time,  and  from  time  to  time,  "  to  remit  the  matters  referred,  or  any 
or  either  of  them,  to  the  re-consideration  and  re-determination  of  the  said  arbitrator, 
upon  such  terms,  as  to  costs  and  otherwise,  as  to  the  said  court  or  judge  vaAj  seem 
proper."  I  am,  however,  clearly  of  opinion  that  it  was  not  intended  by  that  enact- 
ment to  alter  the  general  law  as  to  the  principles  upon  which  the  courts  had  been  in 
the  habit  of  acting  in  deteruu'ning  whether  they  would  or  would  not  set  aside  awards  ; 
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but  merely  to  give  the  court  power  to  remit  the  matter  to  the  ai'hitrator  for  I'c-ooii- 
sideratioii  iti  all  cases,  though  the  submission  should  not  eoutaiii  that  extremely  useful 
clause  giving  them  that  power,  where  it  turned  out  that  there  was  a  fafcil  defect  in  the 
award,  but  of  such  a  nature  as  not  to  render  it  expedient  to  set  aside  the  award,  and 
thus  render  nugatory  all  the  expense  that  had  been  incurred  under-  the  reference.  I 
see  nothing  on  the  face  of  this  award  that  would  have  justified  the  court  in  interfering 
to  set  it  aside,  and  therefore  I  think  it  is  not  a  case  in  which  jurisdiction  to  send  it 
back  to  the  arbitrator  is  conferred  upon  us  by  s.  8.  I  therefore  think  this  rule  should 
be  discharged. 

One  word  as  to  the  inconvenience  which,  it  has  been  suggested,  might  arise  from 
holding  parties  conclusively  bound  by  the  decision  of  an  arbitrator  upon  a  nice  and 
intricate  point  of  law,  in  cases  where  a  mere  question  of  amount  of  damages  is  referred 
to  him.  That  inconvenience,  if  it  be  one,  may  always  be  obviated  by  introducing 
into  the  submission  or  order  of  reference  [202]  a  clause  enabling  either  party  to  call 
upon  the  arbitrator  to  reserve  any  ciuestion  of  law  that  might  aiise  for  the  decision  of 
the  court.  Besides,  there  is  a  provision  in  this  statute  (s.  5)  enabling  the  arbitrator, 
"if  he  shall  think  fit,  and  it  is  not  provided  to  the  contrary,  to  state  his  award,  a.s  to 
the  whole  or  any  part  thereof,  in  the  form  of  a  special  case  for  the  opinion  of  the 
court."  That  course  might  have  been  taken  here  ;  but  it  does  not  appear  that  the 
arbitrator  was  willed  upon  by  either  party  to  do  so.  They  have,  therefore,  no  ground 
for  complaining  that  their  rights  are  concluded  by  the  award. 

Wil.i.i.vMS,  J.  I  am  entirely  of  the  same  opinion.  The  law  has  for  many  years 
been  settled,  and  remains  so  at  this  day,  that,  where  a  cause  oi'  matters  in  difference 
are  referred  to  an  arljitrator,  whether  a  lawyer  or  a  layman,  he  is  constituted  the  sole 
and  final  judge  of  all  cpiestions  both  of  law  and  of  fact.  Many  cases  have  fully 
established  that  position,  where  awards  have  been  attempted  to  be  set  aside  on  the 
ground  of  the  admission  of  an  incompetent  witness  or  the  I'ejection  of  a  competent 
one.  The  court  has  invariably  met  those  applications  by  saying,  "You  have  con- 
stituted your  own  tribiuial ;  you  are  bound  by  its  decision."  The  only  exceptions  to 
that  rule,  are,  cases  where  the  award  is  the  result  of  corruption  or  fraud,  and  one 
other,  which,  though  it  is  to  be  regretted,  is  now,  I  think,  firmly  established,  viz. 
where  the  question  of  law  necessarily  arises  on  the  face  of  the  awaid,  or  upon  some 
paper  accompanying  and  forming  part  of  the  award.  Though  the  propriety  of  this 
latter  may  veiy  well  be  doubted,  I  thiidc  it  may  be  considered  as  established.  This 
is  simply  the  case  of  a  refei'ence  to  an  arbiti-ator  before  whom  has  arisen  a  question 
of  law  which  he  has  decided,  ai}d,  for  the  purpose  of  this  motion,  must  be  assumed  to 
have  [203]  decided  ill.  I  think  we  have  no  right  to  interfere.  But  it  is  said  that 
the  law  upon  this  subject  has  been  varied  by  the  Sth  section  of  the  Common  Law 
Procedure  Act,  1)~>.54,  and  that  we  ought  under  the  authoi'ity  of  that  section  to  send 
the  matter  back  to  the  arliitrator,  with  an  intimation  that  he  has  decided  wrong,  and 
a  direction  to  decide  otherwise.  I  think  it  is  impossible  to  say  that  this  clause  has 
80  far  varied  the  law  as  to  alter  the  power  and  character  of  the  arbitrator,  and  to 
enable  us  to  .say  that  this  decision  shall  no  longer  be  final  either  as  to  the  law  or  the 
facts.  This  provision  of  the  statute  was  intended  merely  to  introduce  into  every 
order  of  reference  the  clause  familiarly  known  as  "  Mr.  Itichards's  clause."  Nobody 
ever  dreamt  that  the  introduction  of  that  clause  into  the  order  had  the  effect  of 
altering  the  law  as  to  the  decision  of  the  arbitrator  being  conclusive. 

Chowder,  J.  I  take  it  that  the  general  rule  of  law  is  clear  and  well  ascertained, 
that  the  court  will  not  inteifere  to  set  aside  an  award  which  is  good  upon  the  face  of 
it,  on  the  ground  that  the  arbitrator  lias  made  a  mistake  whether  of  fact  oi'  of  law. 
Having  selected  their  own  judge,  the  parties  are  bound  by  his  decision.  That  this  is 
the  geneial  rule,  indeed,  is  admitted  ;  but  it  is  said  that  this  case  forms  an  exception  to 
that  general  rule  ;  for  that  the  parties  are  not  to  be  supposed  to  have  made  the  arljitrator 
the  judge  to  decide  the  particular  matter  now  in  (piestion.  It  seems  to  me  that  this  is 
a  fallacy.  The  arbitrator  was  cho.sen  by  both  paities  to  decide  upon  the  amoinit  of 
damages  the  plaintitl"  was  entitled  to  recover.  It  so  happens  that  a  portion  of  the 
damages  was  not  eontemi)lated  at  the  time  the  order  of  refei'ence  was  ma<ic,  viz.  the 
deduction  by  the  commissioticrs  of  tlx;  Admii-.dty  of  fieight  for  the  period  duiing  which 
the  vessel  was  under  repair,  [204]  ■ind  so  unalile  to  jicrform  the  servici;  for  which  she 
was  engaged.  That  niatt<;r  was  luouglit  before  tlieailiitiator-,  and  he  hasdecideil  it.  I 
sec  no  i-eason  in  this  eiuse  to  depart  fr(jin  the  general  rule,  which  .seems  to  me  to  bo 
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a  very  convenient  ;uk1  proper  one.  Even  in  a  case  where  the  arl)itrator  had  made  a 
clear  mistake  as  to  figures, — In  re  Hall  and  Himls, — the  court  doubted  its  power  to 
rectify  it.  It  was  insisted,  that,  at  all  events,  we  ought  to  interfere  by  virtue  of  the 
power  given  to  the  court  by  the  8th  section  of  the  Common  Law  Procedure  Act,  18-54. 
This  was  an  entirely  new  suggestion,  which  was  started  suddenly  upon  us  in  the 
course  of  the  argument.  It  struck  me  at  once  as  being  highly  improbable  that  that 
section  should  have  the  effect  of  altering  the  general  rule  of  law  :  and,  on  further 
reflection,  it  seems  to  me  to  be  quite  clear  that  it  was  not  so  intended,  and  does  not 
so  operate.  The  intention  of  the  8th  section  evidently  was,  to  give  the  court  the 
same  power  in  all  ease.s  to  send  back  an  award  for  re-consideration,  as  they  before  liad 
only  in  those  cases  where  the  submission  or  order  contained  a  special  provision  to 
that  effect.  If,  as  is  suggest(d,  the  statute  altered  the  law  in  this  respect,  the  con- 
sequence would  be  that  the  court  would  in  almost  e\'ery  case  be  called  upon  to 
interfere, — a  consequence  which  would  very  materially  impair  the  utility  of  ai-bitrations. 

WiLLEs,  J.  I  am  entirely  of  the  same  opinion,  and  I  should  have  been  of  that 
opinion  if  I  had  come  to  the  conclusion  that  that  very  experienced  arbitrator, 
Mr.  Richards,  had  decided  this  matter  as  erroneously  as,  upon  I'eading  the  affidavits, 
I  am  satisfied  that  he  decirled  rightly.  The  parties  agreed  to  take  his  deci.sion  upon 
the  question  of  damages  instead  of  that  of  the  court  and  jury  ;  and,  if  we  wei'e  now 
to  substitute  ours  for  his,  we  should  be  acting  contrary  to  the  agreement  [205]  of  the 
parties,  and  without  jui-isdiction.  It  is  quite  clear,  that,  before  the  passing  of  the 
last  Common  Law  Pi-ocedure  Act,  the  court  could  not,  as  a  general  rule,  interfere 
with  the  discretion  of  an  arbitrator.  An  e.xception  had  been  introduced  in  the  case 
of  a  mistake  of  law  apparent  on  the  face  of  the  award.  I  do  not  say  that  my  reason 
assents  to  that  e.x'ception.  We  are  bound  by  the  course  of  the  decisions.  I  regret 
that  we  are  so.  However,  this  case  does  not  come  within  the  e.xception.  Then  it  is 
said,  that,  though  irrespectively  of  the  Common  Law  Procedure  Act,  the  court  might 
have  no  jurisdiction  to  set  aside  the  award,  yet  they  have  power  under  s.  8  to  send 
the  matter  back  to  the  arbitrator  for  re-consideration.  It  is  obvious  that  this  would 
open  a  door  to  much  inconvenience,  uncertainty,  and  fraud,— besides  leading  to  the 
manifest  absurdity,  that  the  court  would  be  exercising  a  jurisdiction,  not  upon  a 
special  case,  as  is  provided  by  s.  5,  but  upon  affidavit.  It  would  be  absurd  to  hold, 
that,  where  no  special  case  was  stated  under  s.  5,  the  whole  matter  is  to  be  thrown 
at  large  and  be  disposed  of  upon  affidavit  under  s.  8.  It  seems  to  me  that  the  8th 
section  was  simply  intended  to  enable  the  court  to  send  liack  a  case  to  the  arbitrator, 
in  all  cases  where,  otherwise,  by  reason  of  the  want  of  a  clause  for  that  purpose,  they 
would  have  been  jirecluded  from  so  doing,  ^^'ith  i-espect  to  the  case  of  Burnanl  v. 
Jf^aiirurif/hf,  1  L.  M.  &  P.  4.55,  I  neither  express  assent  nor  dissent  from  the  doctrine 
there  laid  down.     The  rule  must  be  discharged. 

Byles,  Serjt.,  for  the  plaintiff',  asked  for  costs. 

Quain.     The  rule  is  not  moved  with  co.sts. 

WiLLES,  J.  Where  a  rule  to  set  aside  an  award  is  discharged,  it  is  always 
discharged  with  costs. 

Rule  discharged,  with  costs. 


[206]     Carpenter  v.  Parker.     Nov.  13th,  1857. 

[S.  C.  27  L.  J.  C.  P.  78 ;  6  W.  R.  98.] 

By  a  deed  of  settlement  made  by  the  defendant  in  184"2,  under  a  power  contained  in 
his  fathei''s  will,  a  term  of  1000  years  in  certain  estates  was  limited  to  Teed  and 
White,  in  trust,  by  mortgage,  sale,  or  otherwise,  to  raise  a  sum  not  exceeding  10,0001. 
for  payment  of  the  defendant's  del)ts  ;  and  in  184.3  the  trustees  assigned  the  term 
by  way  of  mortgage  to  A.  and  B.,  the  defendant  being  a  party  to  the  deed,  covenant- 
ing for  payment  of  the  principal  and  interest,  and  also  for  title  in  the  trustees,  and 
for  quiet  enjoyment  by  the  mortgagees  in  case  of  default.  This  assignment  contained 
a  power  to  the  defendant  to  lease,  by  and  with  the  consent  and  approbation  of  the 
mortgagees,  their  heirs,  &c.  In  1846,  the  defendant,  without  having  obtained  the 
consent  of  the  mortgagees,  granted  a  lease  of  part  of  the  lands  to  the  plaintiff',  with 
a  covenant  for  quiet  enjoyment  during  the  term,  "  without  the  let,  suit,  trouble. 
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denial,  eviction,  molestiition,  or  distmliance  of  the  lessor,  his  heirs  or  jussigns,  or  any 
person  or  persons  claiming  oi'  deriving,  or  to  claim  or  flerivc,  by,  from,  or  under 
him,  them,  oi-  any  of  them." — The  ])laintift' in  1851  received  a  notice  from  the  sur- 
viving mortgagee,  informing  him  of  the  mortgage,  and  that  the  principal  and  interest 
were  unpaid  and  in  arrear,  and  ro(|uiring  the  plaintiti'  to  pay  rent  to  him.  Having 
consulted  his  attorney,  and  finding  that  he  could  not  successfully  resist  the  claim 
of  the  mortgagee,  the  plaintiff'  consented  to  give  up  possession  of  the  land  to  him, 
and  the  mortgagee  entered  and  took  possession, — paying  the  plaintiff'  751.  as  a 
compensation  for  certain  improvements. — Upon  a  case  stated  for  the  opinion  of  the 
court : — Held,  that  the  plaintiff' was  entitled  to  maintain  an  action  upon  the  covenant 
for  quiet  enjoyment, — the  facts  shewing  an  eviction,  or,  at  all  events,  a  molestation 
and  disturbance  of  the  plaintiff',  by  one  claiming  title  by,  from,  or  under  the  defen- 
dant.— The  breach  assigned  in  the  declaration  alleged  an  "eviction"  only,  and  that 
by  one  having  title  "  by  \-irtue  of  a  mortgage  theretofore  to  him  made  \>y  the  defen- 
dant : " — The  court  amended  the  declaration,  l)y  alleging  the  eviction  to  have  been 
by  one  claiming  "  by,  from,  or  under  the  defendant,"  and  adding  that  the  plaintiff 
was  "molested  and  disturbed  "  in  his  enjoyment  of  the  pi'emiscs. 

This  was  an  action  brought  liy  the  plaintiff'  to  recover  10001.  damages  against  the 
defendant,  for  an  alleged  breach  of  a  covenant  for  quiet  enjoyment  of  a  mansion  and 
property  at  Cherrymount,  in  the  county  of  Waterford,  in  Ireland. 

The  declaration  stated,  that  therefore,  to  wit,  on  the  26th  of  May,  1846,  the 
defendant  by  deed  let  to  the  plaintiff'  certain  lands  at  Cherrymount,  in  the  county  of 
Waterford,  in  Ireland,  to  have  and  to  hold  all  and  singular  the  said  demised  premises, 
together  with  their  and  every  of  their  I'ights,  members,  and  appurtenances,  unto  the 
plaintiff',  his  heirs,  executoi-s,  administrators,  and  assigns,  from  the  SDth  of  September 
then  last  past,  for  and  dni'ing  the  natural  lives  and  life  of  the  plaintiff'  and  his  the 
plaintiffs  wife,  and  the  survivor  of  them,  or  for  and  during  the  full  term,  time,  and 
space  of  thirty-one  j'ears  from  the  said  L'itth  of  September,  which-[207]-ever  of  the 
said  terms  should  longest  last:  That  the  defendant  did  in  and  by  the  said  deed 
covenant  with  the  plaintiff'  that  he  the  plaintiff'  should  and  might  peaceably  and 
quietly  have,  hold,  occupy,  possess,  and  enjoy  the  said  demised  premises,  with  their 
and  every  of  their  appendances  and  appurtenances,  during  the  term  thereby  granted, 
without  the  let,  suit,  troui)le,  denial,  eviction,  molestation  or  distnrlianee  of  the  defen- 
dant or  his  heirs  or  assigns,  or  any  person  or  persons  claiming  or  deriving  or  to  claim 
or  derive,  by,  from,  or  under  him,  them,  or  any  of  them  :  That,  by  virtue  of  the  said 
indenture,  the  plaintiff'  afterwards,  and  before  this  suit,  entered  into  and  upon  the 
said  demised  jji'emises,  and  Ijccame  and  was  posse.ssed  thereof  foi'  the  .said  term  so  to 
him  thereof  granted  as  aforcsaiil  :  Breach,  that,  although  the  plaintiff'  had  always  from 
the  time  of  the  making  of  the  said  deed  thithci'to  observed,  pcirformcd,  fnllilled,  and 
kept  all  and  singular  the  covenants  and  agreements  in  the  said  indenluie  contained 
on  his  part  to  be  observed,  ])erforni(!d,  fulHlled,  and  kept ;  yet  the  ])laintiff'  did  not 
dni'ing  the  said  term  peaceably  and  f|uietly  have,  hold,  occupy,  possess,  and  enjoy  the 
said  demised  piemises  and  appuitcnanees  according  to  the  said  covenant,  [hut,  on  the 
contrani  IJii;reo/,]{ay  after  the  making  of  the  said  deed,  and  dur  ng  the  said  term 
thereby  granted,  and  whilst  the  plaintiff'  was  possessed  of  the  said  demised  premises, 
with  their  appurtenances,  one  Hilary  Frederick  L'Kstrange,  who  before  and  at  the 
time  of  the  making  of  the  .said  deed,  and  continually  from  thence  until  and  at  the 
time  of  the  eviction  and  expulsion  thereinafter  mentioned,  had,  and  who  still  had, 
lawful  right  and  title  to  the  said  premises,  with  the  appurtcn  inces  |to  wit,  by  virtue 
of  a  mortgage  thereof  [208]  theretofore  to  him  made  by)(«)-.  In/,  fmni,  and  niulcr  the 
defendant,  imtl  not  ////  irr  iini/i-r  t/w  jihiinfifl',  did  enter  into  the  said  ])remises,  with  the 
ajipurtenances,  clniiiiini/  such  rii/ht  diid  title  to  the  s'lmc  <».<  dforemul,  and  inolcfti'd  and 
distnrlial  t/ie  jildiidiJI'  in  liis  cnjoi/mrnt  llirreof,  and  ejected,  expelled,  and  rtnnoved 
the  plaintiff'  therefrom,  and  kept  ami  held  out,  and  still  kept  and  hehl  out,  him  the 
plaintiff'  from  his  possession  and  occupation  thereof, — by  reason  of  which  premises  the 

(a)'  These  woitIs  were  struck  out  on  the  argument,  at  tho  suggestion  of  Willes,  J., 
and  the  word  "and"  substituted. 

(a)'-  The  words  within  biackets  were  sti'uck  out,  and  those  in  italics  inserted  on 
the  amendment. 
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plaintiff'  had  not  only  entirely  lost  and  been  deprived  of  the  said  demised  premises, 
with  their  appurtenances,  but  also  a  large  sum  of  money,  to  wit,  5001.,  by  him  paid, 
laid  out,  and  expended  in  and  about  the  repairing  and  permanently  improving  the 
said  premises,  and  was  compelled  to  sell  off'  his  the  plaintift"s  stock  of  and  belonging 
to  the  said  premises,  in  gi'eat  haste,  and  at  a  considei-able  sacrifice  and  loss :  And  the 
plaintiff' claimed  10001. 

The  defendant  pleaded, — first,  non  est  factum, — secondly,  that  the  plaintiff'  did 
during  the  said  term  peaceably  and  quietly  have,  hold,  occupy,  possess,  and  enjoy  the 
said  demised  premises  and  appurtenances,  according  to  the  .said  covenant,  and  that 
the  said  premises,  with  the  appurtenances,  were  not  entered  into,  nor  was  the  plaintiff 
ejected,  molested,  disturbed,  expelled,  or  removed  therefrom,  or  kept  or  held  out  from 
his  possession  or  occupation  thereof,  as  alleged.     Issue  thereon. 

The  cause  came  on  for  trial  before  Jervis,  C.  J.,  at  the  sittings  for  l/ondon  after 
Trinity  Term,  1856,  when  a  verdict  was  taken  for  the  plaintiff',  with  10001.  damages, 
and  lOs.  costs,  subject  to  the  opinion  of  the  court  upon  the  following  case  : — 

[209]  In  the  early  part  of  the  year  1846,  the  plaintiff'  was  desirous  of  taking  and 
renting  a  certain  mansion-house,  with  buildings,  lands,  and  premises,  situate  at  a  place 
called  Cherrymount,  in  the  count\^  of  Waterford,  in  Ireland  :  and,  on  the  26th  of  May, 
1846,  the  defendant  by  lease  granted  and  demised  to  the  plaintiff'  all  that  part  of 
Cherrymount  then  lately  in  the  possession  of  L.  Sheridan,  and  then  in  the  plaintift"'s 
actual  possession,  amounting  to  61a.  3r.  .30p.,  together  with  the  dwelling-house,  offices, 
and  appurtenances,  to  hold  the  said  demised  premises,  with  their  rights,  members,  and 
appurtenances,  unto  the  plaintiff'  and  his  heirs,  from  the  29th  of  September  then  last 
past,  during  the  natural  lives  and  life  of  the  said  plaintifT  and  Sarah  Carpenter,  his 
wife,  and  the  survivor  of  them,  or  for  and  during  the  term,  time,  and  space  of  thirty- 
one  years  from  the  said  29th  of  September,  fully  to  be  complete  and  ended,  whichever 
of  the  said  terms  should  longest  last,  he  the  plaintiff'  yielding  and  paying  the  annual 
I'ent  of  921.  18s.,  and,  amongst  other  covenants  in  the  said  lease  was  the  following, — 
"And,  further,  that  he  the  said  plaintiff',  his  heirs,  &c.,  paying  the  said  reserved  yearly 
rent,  and  performing  the  covenants  and  agreements  on  his  and  their  parts  to  be  paid 
and  performed,  shall  and  may  peaceably  and  quietly  have,  hold,  occupy,  possess,  and 
enjoy  the  said  demised  premises,  with  their  appendances  and  appurtenances,  during 
the  term  thereby  granted,  without  the  let,  suit,  trouble,  denial,  eviction,  molesta- 
tion, or  disturbance  of  the  said  defendant,  his  heirs  or  assigns,  or  any  person  claiming 
or  deiiving,  or  to  claim  or  derive,  by,  from,  and  under  him  or  them,  or  any  of 
them." 

The  lease  was  duly  executed  by  the  defendant  on  the  day  it  bears  date ;  and  the 
plaintiff  entered  into  and  upon  the  said  demised  premises,  and  took  possession  thereof, 
according  to  the  terms  of  the  lease,  and  continued  in  possession  thereof  until  the 
15th  of  Sep-[210]-tember,  1851,  when  he  received  and  was  served  with  a  notice  by 
one  Hilary  Frederick  L'Estrange,  in  the  words  and  figures  following : — 

"Whereas,  by  indenture  bearing  date  the  15th  of  September,  1843,  and  made 
between  John  Godfrej'  Teed,  of,  &c.,  and  Edmund  AVhite,  of,  &e.,  of  the  first  part, 
Henry  Pai-ker,  of,  &c.,  of  the  second  part,  and  Thomas  L'Estrange,  of,  itc,  and  Hilary 
Frederick  L'Estrange,  of,  &c  ,  of  the  third  part,  the  lands  of  Conneragh,  situate  in  the 
barony  of  Coshbride,  in  the  county  of  Waterford,  and  also  the  lands  of  Bally ru.ssell, 
situate  in  the  barony  of  Coshmore  and  Coshbride,  and  county  of  Waterford,  and  the 
lands  of  Old  and  New  Conniky  and  Moneygowin,  consisting  of  arable,  meadow,  and 
pasture,  and  containing  in  the  whole,  by  estimation,  905a.  Ir.  20p.  English  statute 
measure,  be  the  same  more  or  less,  situate,  lying,  and  being  in  the  barony  of  Kyna- 
tallon,  and  county  of  Cork,  were  conveyed  in  mortgage  to  the  said  Thomas  L'Estrange 
and  Hilary  Frederick  L'Estrange,  their  e.xecutors,  administrators,  and  assigns,  for  a 
term  of  one  thousand  years,  to  secure  the  sum  of  10,3001.  therein  mentioned,  subject 
to  redemption  on  payment  of  the  said  principal  sum,  and  interest  thereon,  upon  the 
15th  of  September  then  next  following:  and  it  was  thereby  provided,  that,  if  default 
should  be  made  in  paj'ment  of  the  said  sum  of  10,3001.  and  interest,  or  any  part 
thereof,  unto  the  .said  Thomas  L'Estrange  and  Hilary  Frederick  L'Estrange,  their 
executors,  administrators,  and  assigns,  at  the  time  aforesaid,  then  it  should  and  might 
be  lawful  to  and  for  the  said  Thomas  L'Estrange  and  Hilary  Frederick  L'Estrange, 
their  executors,  administrators,  and  assigns,  from  time  to  time  and  at  all  times  there- 
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after  peiieeabh-  aud  quieth'  to  enter  into  and  upon,  and  to  hold,  use,  occupy,  possess, 
and  enjoy,  the  said  hinds,  and  every  part  thereof,  and  to  receive  and  take  the  rents, 
[211]  issues,  and  profits  thereof  to  and  for  his  and  their  own  use  and  benefit  for  the 
residue  of  the  said  terra  of  one  thousand  years  :  and  it  was  therebj'  declared  by  and 
between  the  said  Thomas  L'Estrange  and  Hilary  Fiederick  L'Estrange  that  the  said 
sum  of  10,3001.  was  money  belonging  to  them  upon  a  joint  contract,  and  that,  in  the 
event  of  the  decease  of  either'  of  them,  the  receipt  or  receipts  of  the  survivor  of 
them  should  be  a  good  and  sufficient  discharge  or  discharges  :  And  whereas  the  faid 
Thomas  L'Estrange  is  since  dead  :  And  whereas  the  said  principal  sum  of  10,3001. 
was  not,  nor  was  any  part  thereof,  paid  at  the  time  appointed  for  payment  thereof, 
but  the  whole  of  the  same,  and  a  large  airear  of  interest  thereon,  still  I'emains  due  ; 
Now,  take  notice  that  I  the  said  H.  F.  L'Estrange  hereby  caution  the  several  tenants 
of  the  .said  lands  from  paying  any  of  the  said  rents  to  the  said  Henry  Parkei-,  or  any 
one  on  his  behalf,  or  to  anyone  save  unto  mc  the  said  H.  F.  L'Estrange,  or  to  an  agejit 
lawfully  appointed  by  me  :  And  I  hereby  further  require  the  said  tenants  not  to  allow 
the  said  Henry  Parker,  oi-  any  other  person,  without  permission  in  writing  from  me, 
to  cut  anv  of  the  timber  or  other  trees  on  the  lands,  or  any  part  thereof.  Dated  this 
L5th  day  of  September,  1851." 

(Signed)        "Hilary  Frederick  L'Estrange. 

"To  the  several  tenants  on  the  lands  aforesaid." 

The  plaintifi;  until  he  received  the  notice  of  the  15th  of  September,  1851,  herein- 
before set  foi-th,  had  no  notice  or  knowledge  of  the  said  mortgage,  and  was  not  aware 
of  the  existence  thereof. 

The  plaiiititt"s  term  granted  by  the  said  lease  had  not  expired  when  the  said 
H.  F.  L'Estrange  so  took  possession  ;  *  but  the  lease  was  still  in  force  and  effect. 

In  September,  1851,  the  plaintiff',  who  up  to  that  time  had  occupied  the  premises 
and  spent  a  considerable  sum  of  money  upon  them,  being  advised  by  his  attorney 
(after  [212]  investigating  the  title)  that"  he  could  not  di-spute  Mr.  L'Estrange's  title, 
and  under  that  impression  quitted  the  property,  and  did  not  prevent  Mr.  L'Estrange 
from  entering.  Mr.  L'P^strange  thereupon  did  enter  and  take,  and  has  since  kept 
possession  without  opposition,  he  paying  the  plaintiff'  at  the  time  of  his  taking 
possession  the  sum  of  751.,  and  the  plaintiff' receiving  it  without  prejudice  to  his  right, 
if  any,  against  the  now  defendant. 

Proceedings  were  taken  in  the  Incumbered  Esbites  Court  in  Ireland,  by  a  judg- 
ment-creditor, rchitive  to  the  said  premises  so  demised  by  the  defendant  to  the  plain- 
tiff'; aiifl,  the  said  propeity  being  in  tiiat  court  for  admim'stration  pursuant  to  the 
statutes,  the  following  order  was  made  at  the  instance  of  the  plaintiff':  — 

"  Incumbered  Estates  Court. 

"  Estate  of  Henry  Parker  .  .         Owner. 

"  Roger  Greene  Davis  and  others  .         Petitioners. 

"It  is  hereby  consented  and  agreed  by  Thomas  Carpenter,  Esq.,  and  Hilary 
Frederick  L'Estrange,  that,  in  consideration  of  the  sum  of  751.  in  hand  this  day  paid 
to  him  the  saiil  Thomas  Carpenter  by  the  II.  F.  L'Estrange,  the  said  Thomas  Carpenter 
abandons  all  claim  as  against  the  said  H.  F.  L'Estrange,  or  the  funds  to  he  realized  hy 
sale  of  the  estates  in  this  matter,  for  compensation  or  otherwise  under  the  order  of 
Mr.  C()mmi.s.si()ner  Hargrcave,  bearing  date  the  4th  of  .Tune,  1852,  and  under  the 
covenant  in  the  lease  of  the  lands  of  Chciryniount  bearing  date  the  ifith  of  May, 
1846,  and  for' the  costs  of  the  said  Thomas  Carpcrrter'  of  the  objections  filed  by  him 
and  of  the  molion  made  the  .said  4th  of  .Iirne,  1852  ;  And  it  is  further  consented  arrd 
agr-eed  that  the  .said  H.  F.  L'Estr-ange  be  at  liberty  to  take  immediate  possossiorr  of 
the  said  house  arrd  larr<ls  of  Cherr-ymoirrrt,  arrd  all  tixtirrcs  arrd  crops  ther-eorr ;  and 
that  the  said  Thomas  Car-jienter  do  give  rrp  all  [213]  claim  thereto,  or  arry  conrjrcrrsn- 
tion  in  respect  ther'cof,  agairrst  the  fuirds  irr  this  matter :  this  agr-eement  or-  corrserrt, 
however,  to  be  withoirt  pr-ejudice  to  any  pr-occodirrgs  which  the  .said  Thomas  Carpenter 
may  thiirk  fit  to  tixkc,  urrdcr  the  said  coverrarrt  irr  the  said  lease,  or  otherwise,  against 

*  Sic. 
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Mr.  Henry  Parker  or  Mr.  M.  Greene,  or  either  of  them,  personally,  or  against  an}'- 
fund  whieii  may  become  payable  or  be  allocated  to  them,  or  either  of  them,  out  of 
the  funds  in  this  mattei-,  for  compensation,  costs,  or  otherwise.  Dated  this  12th  of 
June,  1852." 

(Signed)         "R.  G.  Durdin,  solicitor  for  the  said  Thomas  Carpenter. 
"Thomas  Grier,  .solicitor  for  the  said  H.  F.  L'Estrange." 

The  said  mortgage  mentioned  in  the  said  notice  was  made  under  the  power  recited 
therein  :  and  in  the  same  mortgage  the  following  power  of  leasing  was  contained  : — 

"  Provided  always,  and  it  is  hereby  declared  and  agreed  by  and  lietween  the  said 
several  persons  parties  hereto,  that  it  shall  and  may  l)e  lawful  for  the  saitl  Henry 
Parker,  John  Robert  Theophilus  Hastings  Paiker,  Heiny  Francis  Hastings  Parker, 
George  Ferdinand  Hastings  Parker,  and  Philip  Reginald  Hastings  Paikei',  and  for 
such  other  son  of  the  said  Henry  Parker  begotten  during  the  life-time  of  the  said 
testator,  and  to  be  born  as  aforesaid  (if  any  such  there  shall  be),  se^-erally  and  respec- 
tively, at  any  time  or  times  during  their  respective  lives,  when  and  as  they  shall 
respectively,  by  virtue  of  any  of  the  limitations  hereinbefore  contained,  be  in  the 
actual  possession  and  receipt  of  the  rents,  issues,  and  profits  of  the  said  several  towns, 
villages,  lands,  hereditaments,  and  premises  hereinbefore  mentioned  and  intended  to 
be  hereby  released,  and  to  and  for  the  guardian  or  guardians  of  any  and  each  minor 
who  by  virtue  of  the  limitations  hereinbefore  [214]  contained  shall  for  the  time  being 
be  entitled  to  the  actual  possession  and  receipt  of  the  rents,  issues,  and  profits  of  the 
same  several  towns,  villages,  lands,  hereditaments,  and  premises,  either  as  tenant  for 
life  or  tenant  in  tail  male,  during  his  respective  minority,  by  anj'  deed  or  deeds  sealed 
and  delivered  in  the  presence  of  two  or  more  credible  witnesses,  to  demise  or  let  all 
or  any  part  or  parts  of  the  said  several  towns,  villages,  lands,  hereditaments,  and 
premises,  to  any  person  or  persons  for  any  term  or  number  of  years  not  exceeding 
twenty-one  years  in  possession ;  and  also  to  demise  or  lease  all  or  any  part  or  parts 
of  the  said  several  towns,  villages,  lands,  hereditaments,  and  premises,  for  one  life 
or  for  two  or  three  li\'es  in  being  at  the  same  time,  or  for  any  term  or  number  of 
years  determinable  on  the  dropping  of  one  life  or  two  or  three  lives  in  being  at  the 
same  time,  either  in  possession  or  reversion,  but  so  as  to  wear  out  or  be  determinable 
on  the  dropping  of  the  lives  of  three  persons  all  in  being  at  one  and  the  same  time, 
or  for  one  life  or  two  or  thiee  lives  in  being  at  one  and  the  same  time,  with  a  further 
term  of  thirty-one  years  to  take  effect  after  the  expiration  of  the  last  subsisting  life  ; 
and  also  to  demise  or  lease  all  or  any  part  or  parts  of  the  said  hereditaments  and 
premises  mentioned  to  be  hereby  released,  to  any  person  or  persons  who  shall  be 
willing  and  shall  accordingly  by  such  demise  or  lease  covenant  and  agree  to  improve 
the  same  by  erecting  or  building  thereon  any  new  house  or  houses,  erections  or 
buildings,  or  to  rebuild  or  repair  any  of  the  messuages,  tenements,  or  buildings  which 
now  are  or  hereafter  shall  be  on  the  premises,  and  to  expend  such  sums  of  money  in 
such  improvements  as  shall  be  an  adequate  consideration  for  the  interest  to  be  departed 
with  in  such  parts  of  the  said  hereditaments  so  to  be  demised  respectivel}^  for  one 
life  or  for  two  or  three  lives  as  aforesaid,  or  for  any  number  of  years  [215]  determin- 
able on  the  dropping  of  one  life  or  two  or  three  such  lives  as  aforesaid,  so  as  upon 
every  such  demise  or  lease  as  aforesaid  there  be  reserved  and  made  pa_yable,  during 
the  continuance  thereof,  to  be  incident  to  and  go  along  with  the  revei'sion  expectant 
thereon  respectively,  the  best  and  most  improved  yearly  rent  or  rents  that  can  be 
reasonalily  had  or  obtained  for  the  same,  without  taking  any  sum  of  money  or  other 
thing  by  way  of  fine,  premium,  or  foregift  for  or  in  respect  of  any  such  demise  or 
lease,  and  so  as  such  lessees  respectively,  and  their  respective  executois,  administrators, 
or  assigns,  be  not  made  dispunishable  of  waste  by  any  expression  therein,  and  so  as 
in  every  such  lease  there  be  contained  a  clause  of  re-entry  for  non-payment  of  the  rent 
or  I'ents  thereby  respectively  reser\'ed,  by  the  space  of  twenty-one  days  after  the 
same,  or  any  part  thereof,  shall  become  due,  and  so  as  the  respective  lessees  to  whom, 
such  leases  shall  be  made  do  seal  and  deliver  counterparts  thereof  respectively." 

It  is  agreed  between  the  parties  that  a  copy  of  the  lease  hereinbefore  referred  to, 
and  the  pleadings  on  both  sides  in  this  action,  shall  accompany  the  special  case,  and 
be  referred  to  by  eithei'  of  the  parties  on  the  argument,  and  shall  form  part  of  the 
special  case. 

It   is   also   agreed  between   the   parties,  that,  should   the  judgment   be   in   the 
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plaii)tili"s  favoiii',  the  question  of  amount  uf  damages  is  to  be  I'cferred  to  Mr.  Scrjt. 
Borwirk,  the  assistant  barrister  for  the  Eastern  Division  of  the  county  of  Cork. 

The  question  for  the  opinion  of  the  court  was,  whether  the  phuntifl'  was  entitled 
to  recover  from  and  against  the  defendant :  and,  if  the  court  should  be  of  opinion 
that  he  was  entitled  to  recover,  then  the  verdict  was  to  l)e  entered  for  the  plaintift'  as 
aforesaid  ;  l)ut,  if  the  court  should  be  of  a  contrary  opinion,  then  a  verdict  was  to  be 
entered  for  the  defendant. 

[216]  The  case  being  set  down  for  argument,  Brewer,  for  the  pkiintifi',  in  Trinity 
Term  last,  obtained  a  rule  to  shew  cause  why  it  should  not  be  amended,  by  setting 
out  therein  the  leasing  powers  contained  in  the  mortgage  deed  of  the  irnh  of 
September,  1.S4.'5,  by  inserting  the  words  "by  and  with  the  consent  and  approbation 
of  the  .said  Thomas  L'Estrange  and  Hilary  Frederick  L'Estrange,  their  heirs,  executors, 
administrators,  or  assigns,  during  the  continuance  of  the  security  of  these  presents, 
such  consent  and  approliation  lieing  under  hand  and  seal." 

This  amendment  was  opposed  by  Stammers,  foi-  the  defendant;  and  ultimately 
the  court  ordered  that  "the  mortgage  deed  of  the  15th  of  September,  1S43,  be  made 
a  part  of  the  said  case." 

The  deed  bore  date  the  loth  of  September,  1843,  and  was  made  between  John 
Godfrey  Teed  and  Edmund  White  of  the  first  part,  Henry  Parker  (the  defendant)  of 
the  second  part,  and  Thomas  L'Estrange  and  Hilary  Frederick  L'Estrange  of  the  third 
part.  It  recited  the  marriage-settlement  of  John  Roltert  Parker  (the  defendant's 
father),  of  the  15th  of  Julj',  1779,  whereby  John  Robert  Parker  conveyed  certain 
estates  (including  the  Cherryniount  estate),  part  of  which  were  respectively  held 
under  three  leases  for  lives  renewable  for  ever,  and  other  part  for  three  lives  determin- 
able, under  a  lease  of  the  26th  of  March,  17-1-4,  to  Richard  Parker  and  Robert  Fitz- 
gerald, upon  certain  trusts, — that  Catherine,  the  wife  of  John  Robert  Parker,  died,  in 
the  life-time  of  her  husband,  on  the  31st  of  December,  1832, — that  there  were  eight 
children  of  the  marriage,  viz.  three  sons  and  five  daughters, — that  John  Parkei',  the 
eldest  son,  died  in  1834,  a  bachelor,  and  that  thereupon  Henry  Parker  (the  defendant), 
the  second  son,  became  entitled  to  the  settled  estates  as  a  quasi  tenant  [217]  in  tail 
male  thereof  expectant  upon  the  decease  of  his  father  John  Robert  Parker,  suliject  to 
a  term  and  a  charge  of  £20001.  for  the  yo\uiger  children,  —that,  in  the  years  1801  and 
1813  respectively  John  Robert  Parker  purchased  the  chief-rents  and  the  fee-simple  of 
the  lands  comprised  in  the  settlement  and  held  under  the  leases  for  lives  renewalilc 
for  ever,  and  so  became  the  aljsolutc  owner  thereof, — and  that  the  lease  of  the  2(!th 
of  March,  1744,  had  expired.  It  then  i-ecited  a  settlement  made  on  the  mai'riagc  of 
Heniy  i'arker  (the  defendant)  with  Lady  Frances  Theophila  Ann  Hastings,  of  the 
10th  of  March,  1822,  under  which  he  covenanted  with  certain  trustees  to  charge  any 
lands  he  might  become  possessed  of  in  (Ji-eat  Britain  or  Ireland  with  2001.  a  year  for 
the  benefit  of  his  then  intended  wife.  It  then  recited  the  will  of  John  Robcit  Pai'ker, 
dated  the  17th  of  May,  1812,  whereby  he  devised  his  Iri.sh  estates,  including  Cherry- 
mount  (subject  to  the  rights  of  lonewal  of  the  trustees  of  his  marriage  settlement,  and 
of  the  several  other  persons  for  the  time  being  claiming  under  the  same  settlement, 
unless  his  .son  Henry  Parker  should  consent  to  settle  such  lands  as  thereinafter  men- 
tioned, in  which  case  such  I'ights  of  renewal  would  cease),  to  John  trodfiey  Teed  and 
Edmund  White,  upon  trust,  in  case  his  said  son  Henry  I'arker  .should,  within  twelve 
calendar  months  after  his  (the  testator's)  decease,  consent  to  and  should  accordingly 
with  all  convenient  speed  afterward.s,  at  the  request  of  his  trustees,  or  the  survivor  of 
them,  proceed  to  settle  all  the  several  lands  and  liereilitamcnts  compi'ised  in  his  (the 
testator's)  said  mai-riage-settlemenl,  and  to  which  his  said  son  would  upon  his  decease 
becouK^  entitled,  or  which  he  would  then  have  the  full  power  of  disposing  of,  and  also 
the  lands  called  Siimmerfield  lieloTiging  to  his  said  son,  for  s\ieh  estate  and  interest  as 
he  oiiginally  had  therein,  to  the  uses  and  in  [218]  ni.mner  therein  and  in  part  herein- 
after mentioned,  then  and  in  such  case  that  Teed  and  White,  or  the  survivor  of  them, 
or  the  heirs  of  such  survivor,  should  join  with  his  said  son  Henry  Parker  in  settling 
and  assuring,  as  well  the  said  several  lands  and  estates  thereinbefore  devised  to  them 
as  the  said  several  lands  and  hcreditainents  comprised  in  his  said  mariiage-settlement, 
— which  in  such  case  would  be  disrhargiMJ  fiom  all  future  right  of  renewal  of  the 
leases, — and  also  the  said  lauds  called  Sinnmeitieid  (discharged,  as  to  the  said  lands 
and  estates  comprised  in  his,  the  testator's,  marriage-settlement,  from  the  20001.  pro- 
vided for  his  ytinnger  childien,  which  in  such  ease  was  to  bo  raised  and  paid  out  of 
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the  fund  thereinaftei-  set  apart  for  that  purpose),  to  the  uses,  upon  the  trusts,  and  iu 
manner  therein  and  in  part  hereinafter  mentioned,  that  is  to  say,  as  to  so  many  and 
such  pai't  or  portion  or  parts  or  portions  of  the  said  se^•eral  estates  thereby  devised 
and  so  settled,  and  the  hinds  called  Summerfield,  as  his  said  trustees  and  son  Henry 
Pai'ker,  or  the  sur\avors  or  survivor  of  them,  should  think  proper  and  sufficient,  and 
should  select  for  that  puipose,  to  the  use  of  his  said  trustees  or  trustee  for  the  time 
being,  and  their  or  his  heirs  and  assigns,  upon  trust  by  sale  or  mortgage,  or  by  mort- 
gage and  sale  afterwards  of  the  same  estiites,  or  otherwise,  to  raise  such  sum  or  sums 
of  money  as  would  be  sufficient  to  ]my  and  satisfy  and  dischai'ge  all  the  debts  of  his 
said  son  Henry  Parker,  which  at  the  time  of  his  (the  testator's)  decease  might  be 
charged  or  secured  upon  the  lands  and  hereditaments  comprised  in  bis  said  marriage- 
settlement  or  his  said  lands  at  Summerfield,  and  also  all  such  other  debts  due  and 
owing  from  his  said  son  Heniy  Parker  at  the  time  of  his  (the  testator's)  decease  as 
he  should  wish  so  to  charge,  and  should  by  writing  under  his  hand  direct  to  be  pro- 
vided for  accordingly,  [219]  so  that  the  amount  of  all  such  several  debts  of  his  said 
son  Heiuy  Parker  so  charged  and  to  he  pro^'ided  for  should  not  together  exceed  the 
sum  of  10,0001.  ;  and,  as  to  so  much  and  such  parts  of  the  lands  and  hereditaments 
so  to  1)6  conveyed  unto  and  to  the  use  of  his  said  trustees  or  trustee  for  the  time 
being,  and  their  or  his  heirs  or  assigns  as  aforesaid,  as  might  i-emaiu  after  payment 
of  the  said  several  debts  thereinbefore  mentioned,  and  to  which  the  same  were 
thereinbefore  made  liable,  and  in  the  meantime  subject  to  the  trusts  and  powers 
thei'einliefore  expressed  or  directed  to  be  limited  concerning  the  same,  and  also  as 
to  all  and  singular  other  the  said  several  lands  and  estates  in  Ireland  lastly  there- 
inbefore devised,  and  compiised  in  his  (the  testator's)  said  marriage-settlement, 
and  the  said  lands  called  Summerfield,  and  which  should  not  be  convej'ed  unto  and 
to  the  use  of  his  said  ti'ustees  or  trustee  for  the  time  being  upon  such  trusts  as  afore- 
said, to  the  uses  and  in  manner  therein  and  in  part  hereinafter  mentioned,  that  is 
to  say,  to  the  use  of  his  (the  testator's)  said  son  Henry  Parker  and  his  assigns,  for 
life,  with  successive  remainders  in  tail  male  to  the  testator's  grandsons,  John  Robert 
Theophilus  Hastings  Parker  and  Henry  Francis  Hastings  Parker,  sons  of  Henry 
Parker,  with  divers  remainders  over, — with  power  to  the  trustees  and  the  testator's 
son  Henrj'  Parker,  in  the  settlement  so  to  be  made  as  therein  and  hereinbefore 
mentioned,  to  charge  and  provide  foi'  the  payment  of  the  annuity  of  2001.  according 
to  the  covenant  of  his  said  son  Henrv  Parker  in  the  deed  of  the  10th  of  March,  1S22. 
The  deed  then  went  on  to  recite  the  death  of  John  Robert  Parker  on  the  26th  of 
May,  1842,  and  proof  of  his  will ;  that,  by  indentures  of  lease  and  release  and  sett'e- 
ment  of  the  26th  and  27th  of  June,  1842,  the  release  and  settlement  being  made 
between  Henry  [220]  Parker  and  his  wife  of  the  first  part.  Teed  and  White  of  the 
second  part,  Alexander  Shearer  of  the  third  part,  and  Charles  Hertslet  of  the  fourth 
part,  a  term  of  1000  years  in  the  esbites  comprised  in  the  settlement  of  the  15th  of 
July,  1779,  was  limited  to  the  use  of  White  and  Teed,  in  trust  b}'  mortgage  or  sale, 
&c.,  to  raise  a  sum  not  exceeding  10,0001.  for  the  purpose  of  paying  the  debts  of 
Henry  Parker ;  that  Teed  and  White,  as  such  trustees  as  aforesaid,  were  desirous  of 
raising  10,0001.  for  that  purpose,  and  had  applied  to  Thomas  L'Estrange  and  Hilary 
Frederick  L'Estrange  to  lend  them  that  sum,  and  also  3001.  for  the  expenses  of 
raising  the  same,  and  had  agreed  to  secure  the  repayment  thereof,  with  interest,  by 
an  assignment  of  the  lands  and  hereditaments  comprised  in  the  said  term  of  1000  years, 
by  way  of  mortgage ;  and  that  Henry  Parker  "  for  the  satisfaction  only  of  the  said 
Thomas  L'Estrange  and  Hilary  Frederick  L'Esti'ange,  and  not  by  way  of  exonerating 
the  said  seveial  lands  and  hereditaments  thereby  assigned  and  mortgaged  from 
the  payment  of  the  said  sum  of  10,0001.,  or  the  interest  thereof,  or  the  said  sum  of 
3001.,  or  any  part  thereof  respectively,  had  agreed  to  enter  into  the  covenant  for  pa\'- 
ment,  and  also  the  covenants  for  title  of  the  same  several  lands  and  hereditaments  on 
his  pai-t  thereinafter  contained."  The  deed  then  witnessed  that  Teed  and  White 
assigned  to  the  said  Thomas  I /Estrange  and  Hilary  Frederick  L'Estrange  the  lauds  and 
hereditaments  comprised  iu  the  term  created  by  the  indenture  of  the  27th  of  June,  1842, 
for  the  said  term  of  lOiiO  vears,  subject  to  redemption  on  re-payment  of  the  principal 
and  interest  at  certain  times  :  and  Henry  Parker  covenanted  to  pay  the  principal  and 
interest  on  the  days  named,  that  Teed  and  White  had  good  title  to  assign,  and  that,  in 
case  of  default,  "  it  should  be  lawful  for  the  mortgagees  to  enter  and  take  the  rents, 
[221]  &c.  to  and  for  his  and  their  own  use  and  benefit  for  and  during  all  the  rest, 
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residue,  and  remaiiidei'  which  should  be  then  to  come  and  unexpired  of  the  said  term 
of  1000  years  thereby  assigned  therein,  without  the  let,  suit,  hindrance,  interruption, 
denial,  or  demand  whatsoever  of  or  by  Teed  and  White,  or  either  of  them,  or  their  or 
either  of  their  executors  or  administrators,  or  any  of  them,  or  any  other  person  or 
persons    whomsoever ;   and    that    free   and    clear   or    freely   and    clearly   acquitted, 
exonerated,    and    dischargetl,    or   otherwise   by  the   said    Heniy   Parkci-,   his    heirs, 
executors,  or  administrators,  well  and  sutHcientl}'  saved,  defended,  kept  hai'mless,  and 
indemnified  of,  from,  and  against  all  former  and  other  gifts,  grants,  bargains,  sales, 
mortgages,  assignments,  rents  and  arrears  of  rent,  statutes,  judgments,  recognizances, 
titles,  charges,  and  incumbrances  whatsoever  ; "  and,  also  for  further  assurance.     The 
deed  then  contained  the  following  power  of  leasing : — "  Provided  always,  and  it  is 
hereby  agreed  and  declarefl  l)y  and  between  the  said  several  persons  parties  hereto, 
that  it  shall  and  may  be  lawful  for  the  said  Henry  Parker,  and  for  his  sons  John 
Robert  Theophilus  Hastings  Parker,  Henry  Francis  Hastings  Parker,  George  Ferdinand 
H;istings   Parker,  and   Philip    Reginald   Hastings    Parker,   when  and  as  they  shall 
respectively,  by  virtue  of  any  of  the  limitations  contained  in  the  said  recited  deed  of 
the  27th  of  June,  18-12,  be  in  the  actual  possession  and  receipt  of  the  rents,  issues, 
and  profits  of  the  said  several  lands,  &c.,  liereinbefore  mentioned,  and  intended  to  be 
hereby  released,  and  to  and  for  the  guardian  or  guardians  of  any  and  each  minor  who 
by  virtue  of  the  limitations  hereinbefore  contained  shall  for  the  time  being  be  entitled 
to  the  actual  possession  and  receipt  of  the  rents,  issues,  and  profits  of  the  same  several 
lau'ls,  &c.,  as  tenant  for  life  or  tenant  in  tail  male,  during  his  respective  minority,  by 
and  with  the  [222]  consent  and  approbation  of  the  said  Thomas  L'Estrange  and  Hilary 
Frederick  L'Estrange,  their  heirs,  executors,  administrators,  or  assigns,  during  the 
continuance  of  the  security  of  these  presents,  such  consent  and  approbation  being 
under  hand  and  seal,  by  any  deed  or  deeds  sealed  and  delivered  in  the  presence  of 
two  or  more  credible  witnesses,  to  demise  or  let  all  or  any  part  or  parts  of  the  said 
several  lands,  &c.,  to  any  person  or  persons,  for  any  term  or  number  of  yeai's,  not 
exceeding  twenty-one  years,  in  possession,  and  also  to  demise  or  lease  all  or  any  part 
or  parts  of  the  said  several  lands,  &c.,  for  one  life,  or  for  two  or  three  lives  in  being 
at  the  same  time,  or  for  any  term  or  number  of  years  determinable  upon  the  dropping 
of  one  life,  or  two  or  three  lives  in  being  at  the  same  time,  cither  in  possession  or 
reversion,  but  so  as  to  wear  out  or  be  determinable  on  the  di'opping  of  the  lives  of 
three  persons  all  in  being  at  one  and  the  same  time,  or  for  one  life,  or  for  two  or  three 
lives  in  being  at  one  and  the  same  time,  with  a  further  term  of  thirty-one  years,  to 
take  ett'ect  after  the  expiration  of  the  hist  or  subsisting  life,  and  also  to  demise  or  lease 
all  or  any  part  or  parts  of  the  said  several  hereditaments  and  premises  mentioned  to 
be  hereby  released,  to  any  person  or  persons  who  shall  be  willing  and  shall  accordingly 
by  such  demise  or  lease  covenant  and  agree  to  improve  the  same  liy  erecting  or  building 
thereon  any  new  house  or  houses,  erections,  or  buildings,  or  to  rebuild  or  repair  any 
of  the  messuages,  tenements,  or  buildings  which  now  are  or  hereafter  shall  be  on  the 
premises,  and  to  expend  such  sums  of  money  in  such  improvements  as  shall  be  an 
adequate  consideration  for  the  interest  to  be  departed  with  in  such  parts  of  the  said 
hereditaments  so  to  be  demised  respectively  for  one  life  or  for  two  or  three  lives  as 
aforesaid,  or  for  any  number  of  years  determinal)le  upon  the  dropping  of  one  life  or 
two  or  three  [223]  such  lives  as  aforesaid,  so  as  upon  every  of  suoh  demise  or  lease  as 
aforesaid  there  be  reserved  and  made  payable  during  the  continuance  thereof,  to  be 
incident  to  and  go  along  with  the  reversion  expectant  thereon  respectively,  the  best 
and  most  improved  yearly  rent  or  rents  that  can  be  reasonably  had  or  obtained  for 
the  same,  without  taking  any  sum  of  money  or  other  thing  by  way  of  tine,  premium, 
or  foregift  for  or  in  res])ect  of  any  such  demise  or  lease,  and  so  as  such  lessees  respee- 
tivelv,    and    their    respective    executors,    administiators,    or    assigns,    be    not   made 
dispunishalile  of  waste  Ijy  any  expiession  therein,  and  so  as  in  every  such  lease  there 
be  contained   a  clause  of   reentry    for  non-|)ayinent  of  the  rent  or   rents   thorel)y 
respectively  reserved,  by  the  space  of  twenty-one  days  after  the  same,  or  any  ])art 
theie(jf,  shall  l)ecome  due,  and  so  as  the  respective  lessees  to  whom  such  leases  siiall 
be  made  do  seal  and  <leliver  counterparts  thereof  respectively."     And  it  was  therel)y 
agreetl  anil  declared  i>y  and  between  the  said  several   persons  parties  thereto,  and 
more  particMilarly  by  the  said  Thomas  L'Kstrango  and  Hilary  Frederick   li'Kstrauge, 
that,  until  default  should  happen  to  be  made  in  payment  of  the  said  sum  of  iO,.']OOl. 
and  interest  thereby  secured  as  aforesaid,  or  some  part  thereof,  contrary  to  the  true 
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iutent  c'lud  meauiug  of  those  presents,  it  should  ami  might  be  lawful  to  ami  for  the 
said  Heury  Parker  and  his  assigns,  or  other  the  person  or  persons  for  the  time  being 
entitled  as  aforesaid,  to  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said  lands,  &c. 
thereby  assigned,  or  intended  to  be,  with  their  and  every  of  their  ajjpurtenances,  and 
to  have,  receive,  and  take  the  rents,  issues,  and  profits  thereof  to  his  and  their  own 
proper  use,  without  the  let,  suit,  trouble,  molestation,  interruption,  eviction,  claim,  or 
demand  whatsoever  of  or  by  the  said  Thomas  L'Estrange  and  Hilary  Frederick 
L'Estiange,  [224]  their  executors,  administrators,  or  assigns,  or  any  other  person  or 
persons  whomsoever,  claiming  or  to  claim  by,  from,  or  undei'  him,  them,  or  any  of 
them  :  And  it  was  thereby  declared  and  agi-eed  by  and  between  the  said  Thomas 
L'Estrange  and  Hilary  Frederick  L'Estrange,  that  the  said  sum  of  10,3001.  therein- 
before mentioned  to  have  been  advanced  liy  them,  and  the  payment  whereof  was 
thereby  secured,  was  money  belonging  to  them  upon  a  joint  account,  and  that,  in  the 
event  of  the  decease  of  either  one  of  them,  the  receipt  or  receipts  of  the  survivor  of  them, 
or  of  the  executors  or  administrators  of  such  sui'\ivor,  or  of  his  or  theii'  assigns,  should 
be  a  good  and  sufficient  discharge  or  good  and  sutticient  discharges  for  so  much  of  the 
said  sum  of  10,3001.  and  interest  thereby  secured,  as  should  be  therein  expressed  to 
be  received. 

Byles  Serjt.  (with  whom  was  Brewer),  for  the  plaintiff  («)•  By  the  indenture  of 
the  15th  of  Septembei',  1843,  to  which  the  defendant  was  a  party,  cei'tain  lands  in  the 
county  of  Waterford,  including  an  estate  called  Cherrymount,  were  demised  by  the 
trustees  of  the  de-[225]-feudant's  marriage-settlement  for  a  term  of  1000  j'ears,  to 
Thomas  L'Estrange  and  Hilary  Frederick  L'Estrange  to  secure  a  sum  of  10,0001. 
which  was  raised  for  the  payment  of  the  defendant's  debts.  This  deed  i'eser\ed  to 
the  defendant  a  power  to  lease  any  part  of  the  premises,  for  a  term  or  for  lives  "  by 
and  with  the  consent  and  approbation  of  the  mortgagees,  their  heirs,  ifec,  during  the 
continuance  of  the  security  of  those  presents,  such  consent  and  approbation  being 
under  hand  and  seal."  On  the  26th  of  May,  1846,  the  defendant  granted  a  lease  of 
part  of  the  premises  comprised  in  the  mortgage  to  the  plaintiff  and  his  wife,  for  their 
respectix'e  li\'es  or  for  thirty-one  years,  whichever  of  the  said  terms  should  longest 
last ;  and,  by  virtue  of  that  lease,  the  plaintiff  entered  into  possession  of  the  premises, 
and  expended  considerable  sums  of  money  upon  them.  This  lease  was  made  without 
the  required  consent.  Li  September,  18.51,  the  plaintiff  received  a  notice  from  Hilary 
Frederick  L'Estrange,  the  surviving  mortgagee,  that  tlie  mortgage-money  was  unpaid, 
and  the  interest  largelj^  in  arrear,  and  that  the  rent  must  be  paid  to  him.  Upon 
receiving  this  notice,  the  plaintiff  inquired  into  the  title  of  Mr.  L'Estrange,  and, 
finding  it  to  be  indisputable,  permitted  him  to  take  possession  of  the  premises.  Now, 
the  lease  not  having  been  granted  in  pursuance  of  the  power,  was  defeasible  :  but  that 
lease  contained  a  covenant  that  the  lessee,  his  heirs,  &c.,  paying  the  rent  and 
performing  the  covenants,  should  "  peaceably  and  quietly  have,  hold,  occupy,  possess, 
and  enjoy  the  said  demised  premises,  &c.,  during  the  term  thereby  granted,  without 
the  let,  suit,  trouble,  denial,  eviction,  molestation,  or  distuibance  of  the  lessor,  his 
heirs  or  assigns,  or  any  person  or  persons  claiming  or  deriving,  or  to  claim  or  derive, 
by,  from,  or  under  him,  them,  or  any  of  them."  The  question  is,  whether  the  special 
case  discloses  a  breach  of  that  covenant.  In  [226]  AVoodfall's  Landlord  and  Tenant, 
7th  edit.  p.  513,  it  is  said  :  "A  breach  of  the  covenant  for  quiet  enjoyment  may  occur 
either  by  a  molestation  arising  from  a  suit  at  law  or  in  equity  relating  to  the  title  or 
possession,  or  by  any  act  by  which  the  lessee  is  disturbed  in  the  possession  of  the 

(a)  The  following  were  the  points  marked  for  argument  on  the  part  of  the 
plaintiff:  — 

"  1.  That  he  was  evicted  of  the  demised  premises  by  title  paramount,  and  therefore 
he  is  entitled  to  recover  in  this  action  : 

"  2.  That  there  was  a  breach  of  the  covenant  for  quiet  enjoyment,  by  H.  F. 
L'Estrange  taking  possession  : 

"  3.  That  there  was  an  eviction  from  the  demised  premises  : 

"  4.  That  the  plaintiff  had  no  title  or  power  to  pre\'ent  or  hinder  Hilary  Frederick 
L'Estrange  taking  possession,  as  the  .said  Hilar}-  Frederick  Ij'Esti'angc  had  a  superior 
title  to  the  demised  piemises  than  either  the  defendant  or  the  plaintiff; 

"5.  That  the  defendant  had  no  power  to  grant  the  lease  to  the  plaintiff  as  against 
the  title  of  the  said  Hilary  Frederick  L'Estrange." 
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premises.  Of  the  fir.st  sort  is  a  recovery  b}'  ejectnient  by  ;i  person  liaviii>;  a  lawful 
title  ;  or  any  other  suit  by  which  the  ])eaeeable  occupation  of  the  premises  is  prevented. 
Thus,  a  covenant  in  a  lease,  that  the  lessee  should  (jiiietly  enjoy  the  estate  discharged 
from  tithe.s,  is  broken  by  a  suit  foi'  them,  .after  the  e.\])iration  of  the  term  :  lAiiiniiKj 
V.  Larurin//,  Cio.  Eliz.  916:  but,  where  in  covenant  for  (juiet  enjoyment  the  breach 
aissigned  was  '  that  the  defendant  had  exhibited  a  bill  in  Chancery  against  bim  for 
ploughing  meadow,  and  obtained  an  injunction,  which  had  been  dissolved  with  20s. 
costs,' — it  was  held,  on  demurrer,  to  l)e  no  lireach  of  covenant,  for,  the  covenant  wiis 
for  quiet  enjoyment,  and  this  was  a  suit  for  waste, — Morgan  v.  Hunt,  2  Ventr.  2 13. 
On  the  other  hand,  any  description  of  annoyance  to  the  occupation  of  the  premises,  which 
prevents  the  lessee  from  enjoying  his  property  in  so  ample  a  manner  as  he  is  entitled 
to  do  by  the  terms  of  the  lease,  amounts  to  a  bi-each  of  the  covenant  foi'  quiet  enjoy- 
ment of  the  second  sort ;  thus,  if  a  man  covenant  that  he  will  not  interrupt  the 
covenantee  in  the  enjoyment  of  a  clo.se,  the  erection  of  a  gate  which  intercepts  it  is  a 
breach  of  the  covenant,  although  he  had  a  right  to  erect  it :  Atidrews  v.  Pamili.sc.  ,S  Mod. 
318."  In  order  to  constitute  a  bi-cach  of  the  covenant  for  quiet  enjoyment,  it  is  not 
neces.sary  that  there  should  be  an  actual  eviction  :  it  is  enough  if  the  lessee  was  molested 
01'  disturbed  in  his  enjoyment  of  the  demised  premises.  Here  is  a  notice  of  a  claim  given  to 
the  lessee  by  one  who  is  entitled  to  give  it,  and  has  power  to  enforce  it.  In  what  position 
does  it  [227]  jilaee  him  ?  [Cockburn,  C.  J.  Suppose  the  lease  had  been  made  willi  the 
consent  of  the  mortgagees,— the  principal  and  interest  due  upon  the  mortgage  l)eing 
unpaid,  would  not  the  surviving  mortgagee  equally  have  given  such  a  notice?  and, 
suppose  he  h;ul,  would  there  have  then  been  a  breach  of  the  covenant  for  quiet  enjoy- 
ment?] It  is  submitted  that  there  would.  [Crowder,  J.  The  notice  contains  no 
intimation  that  advantage  will  Ik;  taken  of  the  irregulaiity  in  the  lease  :  all  it  amounts 
to  is, — "I  am  mortgagee;  pay  your  rent  to  me."  Is  than  an  eviction?]  It  is  not 
necessary  that  there  shoukl  be  an  actual  eviction.  The  lessee  has  a  right  to  the 
enjoyment  of  the  premises  subject  to  the  terms  of  the  contract;  one  of  which  is,  pay- 
ment of  rent  to  the  lessor.  By  the  notice,  he  finds  himself  placed  between  two  con- 
tending parties  :  he  is  not  excused  from  paying  rent  to  his  lessor;  and,  if  he  paid  his 
les.sor  after  receiving  such  a  notice,  he  would  be  lialjle  to  be  called  upon  to  pay  over 
again  to  the  mortgagee.  The  service  of  that  notice,  therefore,  clearly  is  a  "  let,  troulile, 
molestation,  or  disturbance"  by  one  claiming  title.  Suppose  he  had  resisted  the  claim 
of  the  mortgagee,  and,  being  sued  in  ejectment,  had  let  judgment  go  by  default, — 
could  it  have  been  .said  that  the  covenant  for  quiet  enjoyment  had  not  been  broken, 
because  he  ofi'crcfl  no  defence  to  a  defenceless  action?  [Cockburn,  C.  J.  My  Brother 
Williams  suggests  that  the  strength  of  ,your  argument  is,  that  the  lessee  would  have 
no  answer  to  a  demand  for  rent  l)y  his  lessor.  \\'illianis,  J.  But  a  payment  of  rent 
to  the  mortgagee  would  have  liccn  good  :  ■lo/uismi  v.  ./mcs,  9  Ad.  &  E.  809,  I  P.  iV;  1). 
651.]  Precisely  so.  The  plaintifi'  was  in  the  position  of  a  mere  tenant  at  will  to  the 
mortgagee.  The  eflect  of  the  notice  is, —  "If  yon  do  not  pay  your  rent  to  me,  I  will 
turn  you  out."  It  amounts  to  a  demand  of  possession.  The  case  of  Ludvrll  v. 
Newman,  6  T.  li.  458,  goes  far  beyond  what  is  necessary  here.  There,  in  an  [228] 
action  for  the  breach  of  a  covenant  for  quiet  enjoyment,  the  declaration  stated,  that, 
before  the  demise  to  the  plaintiff,  the  defendant  hafl  made  a  demise  to  A.  which  was 
then  subsisting;  that,  in  order  to  get  into  ])ossession,  the  jjlaintitt'  brought  an  eject- 
ment, but  was  nonsuited  on  account  of  that  [)rior  demise  ;  and  that  he  never  had  liecn 
in  po.ssession.  And  the  court  .said  "  that  the  defendant's  covenant  for  quiet  enjoy- 
ment meant  a  legal  entry  and  enjoyment  without  the  ])i'rmission  of  any  other  person, 
which  could  not  have  taken  place  here  on  accxiunt  of  the  prior  lease  granted  to 
Rogers,  and  which  was  averred  to  be  then  subsisting."  '  Here,  the  lessee  could  not 
have  continued  to  hold  without  the  permi.ssion  of  the  mortgagee. 

Stammers,  for  the  defendant  (a).     There  has  been  no  breach  of  the  covenant  for 

(a)  The  points  marked  for  argument  on  the  part  of  the  dcfendaiit  were  iis 
follows  : — 

"1.  That  there  was  no  such  let,  suit,  tioiible,  denial,  eviction,  molestation,  or 
disturltaiico  as  to  amount  to  a  breach  of  the  covenant  for  quiet  cnjovmcnt  contained 
in  the  lease  : 

"2.  That   there  was  no  such  let,  suit,  troiilile,  denial,  eviction,  molestation,  or 
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quiet  enjoyment,  and  no  eviction  by  any  person  claiming  by,  from,  or  under  the  [229] 
defendant.  The  terms  of  the  covenant  are,  that  "Carpenter,  his  heirs,  &c.,  paying 
the  said  reserved  yearly  lent,  and  performing  the  covenants  and  agreements  on  his 
and  their  parts  to  be  paid  and  performed,  shall  and  may  peaceably  and  quietly  have, 
hold,  occupy,  possess,  and  enjoy  the  said  demised  premises,  with  their  and  every  of 
their  appendances  and  appurtenances,  during  the  term  thereby  granted,  without  the 
let,  suit,  trouble,  denial,  eviction,  molestation,  or  disturbance  of  the  said  Henry 
Parker,  his  heirs  or  assigns,  or  any  person  or  persons  claiming  or  deriving,  or  to  claim 
or  derive,  by,  from,  or  under  him,  them,  or  any  of  them."  And  the  breach  alleged  in 
the  declaration  is,  that  "  the  plaintiff  did  not  during  the  said  term  peaceably  and 
quietly  have,  hold,  occupy,  possess,  and  enjoy  the  demised  premises  and  appurtenances, 
according  to  the  said  covenant ;  but,  on  the  contrary'  thereof,  after  the  making  of  the 
said  deed,  and  during  the  term  thereby  granted,  and  whilst  the  plaintiff  was  possessed 
of  the  demised  premises,  with  their  appurtenances,  one  H.  F.  L'Estrange,  who  before 
and  at  the  time  of  the  making  of  the  said  deed,  and  continuall}'  from  thence  until  and 
at  the  time  of  the  eviction  and  expulsion  thereinafter  mentioned,  had,  and  who  still 
hath,  lawful  right  and  title  to  the  said  premises,  with  the  appurtenances,  to  wit,  by 
virtue  of  a  mortgage  thereof  theretofore  made  to  him  by  the  defendant,  did  enter  into 
the  said  pi'emises,  with  the  appurtenances,  and  ejected,  expelled,  and  removed  the 
plaintiff  therefrom,  and  kept  and  held  out,  and  still  keeps  and  holds  out,  him  the 
plaintiff  from  his  possession  and  occupation  thereof,"  &c.  That  is  matter  of  substance, 
and  the  plaintifi"  cannot  vary  from  it  when  he  comes  to  pro^-e  it :  Harrit:  v.  Mantle, 
3  T.  K.  307  ;  Haickes  v.  Orton,  5  Ad.  &  E.  367,  6  N.  &  M.  8-12  ;  per  Lord  Ellenborough 
in  Scrhhm  v.  Senate,  13  p]ast,  72;  2  Wms.  Sauud.  178  a.,  n.  As  the  plaintiff  has 
thought  [230]  lit  to  rely  upon  an  eviction  and  expulsion,  he  cannot  now  depart  fiom 
that.  The  facts  stated  upon  this  special  case  clearly  do  not  amount  to  an  eviction. 
All  that  appears  is,  that  the  plaintiff,  being  in  under  a  lease  from  the  defendant, 
received  a  notice  from  the  mortgagee  of  the  premises  that  he  would  be  required  to 
pay  rent  to  him,  and,  being  advised  by  his  attorney  that  the  mortgagee  had  a  title 
which  he  could  not  resist,  voluntarily  quitted  and  allowed  the  mortgagee  to  take 
possession  of  the  piemises, — receiving  from  him  a  sum  of  money  as  the  price  of  his 
abandonment  of  them.  In  Comyns's  Digest,  Seisin  (F.  2),  it  is  said  :  "An  act  which 
does  not  oust  him  who  has  the  freehold,  though  it  be  tortious,  will  not  be  a  disseisin  ; 
as,  if  a  commoner  commands  the  owner  of  the  soil  not  to  cut  down  trees,  whereupon 
he  desists,  and  goes  oS  out  of  the  land,  it  is  no  disseisin  ;  for,  he  who  has  right  shall 
not  be  ousted  of  his  seisin  by  parol:  1  Rol.  6-59,  I.  10.  So,  if  A.  enters  upon  the 
possession  of  B.,  but  does  not  expel  him,  it  is  no  dis.seisin  :  Smartle  v.  ll'iUiarm, 
1  Salk.  244  ;  Co.  Litt  181  a.  So,  it  will  not  be  a  disseisin,  where  a  man  enters  by 
sufferance  of  the  owner:  1  Kol.  659,  1.  20;  Skipwith  v.  Conies,  1  Anderson,  134." 
There  was  no  demand  of  possession  here  by  the  mortgagee  ;  no  threat  of  expulsion  ; 
nothing  but  a  mere  demand  of  lent.  [Williams,  J.  Was  the  tenant  bound  to  wait 
until  he  was  turned  out  by  an  action  of  ejectment  1]  To  constitute  an  eviction,  there 
clearly  must  be  something  more  than  appears  here.  Then,  there  was  no  eviction  by 
the  defendant  or  by  a  person  claiming  title  by,  from,  or  under  him.  There  was  no 
mortgage  by  the  defendant  to  L'Estrange  ;  the  mortgage  was  under  the  power  in  the 
marriage-settlement  of  the  15th  of  July,  1799.  The  term  was  created  by  the  trustees, 
Teed  and  White,  in  pursuance  of  the  power  given  to  them  under  the  settlement ;  and 
they  assigned  the  term  to  the  two  [231]  L'Estranges,  by  way  of  mortgage.     The 

disturbance  by  the  defendant,  or  by  any  person  or  persons  claiming  or  deriving  by, 
from,  or  under  the  defendant : 

"  3.  That  the  mortgage  being  in  execution  of  a  power,  the  mortgagees  were  in 
under  the  donor  of  the  power,  and  not  under  the  defendant. 

"  4.  That  the  execution  of  the  power  to  mortgage  did  not  in  any  way  pre\'ent  or 
interfere  with  the  power  to  lease  : 

"  5.  That,  notwithstanding  the  prior  execution  of  the  mortgaging  power,  the 
subsequent  execution  of  the  leasing  power  was  good  : 

"  6.  That  leases  created  under  power  over-reach  all  the  existing  limitations  to  the 
extent  of  the  interest  comprised  in  such  leases ;  and  that,  consequently,  the  lease  in 
question  would  take  priority  of  and  over-reach  the  mortgage  term  ;  and  that  such 
lease  was  valid,  notwithstanding  the  existence  of  the  previous  mortgage." 
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defenrlaiit,  it  is  true,  is  a  part\-  to  that  deed  ;  I)ut  it  is  merely  for  the  purpose  of 
covenanting  for  payment  of  the  mortgage  money  and  interest,  and  for  title  and  further 
assurance.  [Cockbiu-n,  C.  J.  The  defendant  had  no  power  to  mortgage.]  None  : 
the  power  was  in  Teed  and  White,  and  they  alone  exercise  it.  Hilary  Frederick 
L'Estrange,  the  surviving  mortgagee,  therefore,  did  not  enter  claiming  under  the 
defendaiit :  he  claimed  under  the  defendant's  father,  the  creator  of  the  power.  In 
2  Chance  on  Powers,  p.  2,  §  1387,  it  is  said  :  "The  appointee  claims  through  or  under 
the  creator  of  the  power  :  he  is  in,  as  it  is  technically  termed,  under  the  instrument 
by  which  the  power  is  created  :  the  limitation  of  the  estate  or  interest  appointed  is, 
for  many  purpo.ses,  deemed  to  be  a  limitation  of  the  original  instrument."  If,  there- 
fore, L'PjStrange  had  any  lawful  claim,  he  has  it  under  John  Robert  Paiker,  the 
settlor,  and  not  under  the  defendant.  Further,  it  is  submitted  that  the  lease  is  a 
valid  lease,  assuming  that  the  leasing  power  is  contained  in  the  settlement.  Not- 
withstiinding  the  mortgage,  the  lease  aftei'wards  made  takes  precedence.  In  2  Chance 
on  Powers,  p.  10,  §  1410,  it  is  said  that  "leases  created  under  powers  commonly  over- 
reach all  the  existing  limitations  to  the  e.xtent  of  the  interests  comprised  in  the  leases, 
whether  in  possession,  in  reversion,  or  in  futuro."  And  the  reason  for  this  is  given 
by  Lord  Eldon,  in  Manndrell  v.  MaundreU,  10  Ves.  216, — "When  the  tenant  for  life 
executes  the  power  (to  lease),  the  effect  is  not  technically  making  a  lease  ;  but  that 
the  lessee  in  fact  stands  precisely  in  the  same  relation  to  all  the  persons  named  in  the 
first  settlement,  as  if  that  settlement  hafl  contained  a  limitation  to  his  use  for  twenty- 
one  years  antecedent  to  the  life-estate  and  the  subsequent  limitations."  It  is  clear, 
therefore,  that  the  lease  is  not  invalidated  by  the  term  of  1000  years.  But  it  is  [232] 
said  that  this  lease  was  not  a  good  exercise  of  the  power,  because  it  is  not  made  with 
the  consent  of  the  mortgagees.  The  special  case,  however,  nowhere  states  that  it  was 
made  without  such  consent.  [Cockburn,  C.  J.  Is  not  the  absence  of  a  recital  in  the 
lease  that  it  was  with  consent,  prima  facie  evidence  that  it  was  without  consent !] 
Clearly  not.  The  a.ssent  need  not  appear  on  the  face  of  the  lease  :  it  may  be  given 
"by  any  deed  or  deeds  sealed  and  delivered  in  the  presence  of  two  or  more  credible 
witnesses."  [Cockburn,  C.  J.  It  is  a  fact  within  the  defendant's  knowledge  :  he 
should  not  have  leased  without  consent]  At  all  events,  the  absence  of  assent  is  con- 
doned by  the  acceptance  of  rent.  By  a  recent  statute,  12  &  13  Vict.  c.  26,  s.  3,  it  is 
enacted  that  "the  acceptance  of  rent  under  an  invalid  lease,  shall,  as  against  the 
person  so  accepting  the  same,  be  deemed  a  confirmation  of  such  lease."  [Willes,  J. 
That  is  repealed  by  the  1st  section  of  a  still  more  recent  statute, — 13  &  14  Vict, 
c.  17  :  and  the  2nil  section  enacts,  "that,  when,  upon  or  before  the  acceptance  of  rent 
under  any  such  invalid  lease  as  is  in  the  .said  first  I'ecitcd  act  mentioned,  any  receipt, 
memorandum,  or  note  in  writing  confirming  such  lease,  is  signed  by  the  person  accept- 
ing such  rent,  or  some  other  person  by  him  thereunto  lawfully  authorized,  such 
acceptance  shall,  as  against  the  person  so  accepting  such  rent,  be  deemed  a  confirma- 
tion of  such  lease."  Besides  there  is  no  statement  in  the  ease  that  any  rent  had  been 
paid  to  the  surviving  mortgagee.] 

Byles,  Serjt.,  in  reply.  It  was  not  necessary  that  there  should  lie  an  actual 
eviction  :  it  was  enough  that  Mr.  L'Kstrange,  having  a  right  to  enter  by  virtue  of 
the  mortgage,  made  a  claim  which  the  tenant,  finding  it  to  1)0  irresistible,  declined 
to  contest.  [Cockburn,  C.  J.  The  mortgagee  gives  the  tenant  notice  to  pay  [233] 
him  the  rent :  the  latter  finds,  that,  if  he  pays  him  the  rent,  he  may  put  him.self  in  a 
false  position  with  his  landloid  ;  and,  on  the  other  hand,  that,  if  he  refuses,  the 
mortgagee  may  bring  ejectment.  Under  these  circumstances,  ho  voluntarily  goes 
out.  Is  that,  witiiin  the  terms  of  the  breach,  "an  eviction,  expulsion,  and  removal" 
of  the  plaintill'  from  the  premises?)  It  can  hardly  be  said  to  be  a  voluntaiy  going 
out.  The  otl'ect  of  the  notice,  and  of  what  was  done  in  con.se(iuenco  of  it,  clearly 
was  an  entry  by  Mr.  L'lvstrango  liy  virtue  of  the  mortgage.  [Williams,  .).  There 
certiiinly  is  considerable  difiiculty  in  the  declaration  as  the  broach  is  framed  :  in 
substance,  it  amoinits  to  an  averment  that  the  entry  was  by  one  having  title  to  the 
premises  by  virtue  of  the  mortgage  thereof  made  to  him  by  the  defendant.  The  facts 
do  not  sustain  that.]^  If  it  bo  necessary,  the  breach  may  be  amended,  either  under 
the  15  &  10  Vict  c.  76,  s.  222,  or  the  17  ifc  18  Vict  c.  125,  s.  iXI.  The  real  (piestion 
in  controversy  is,  whether  or  not  the  covenant  has  been  broken.  [Willes,  J.  Both 
sides  should  amend.  The  coui't  may  mould  the  [)rocce(lings  as  they  see  just. 
Cockburn,  C. .!.     What  do  you  say  as  to  the  procedonce  of  the  leasing  power  f]     It  is 
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under  the  will  of  John  Robert  Parker,  and  not  under  the  settlement  of  1779,  that  the 
trustees,  Teed  and  White,  mortgage.  There  is  no  power  to  lease  in  the  settlement. 
[Stammers.  It  is  not  recited  in  the  mortgage  deed ;  but  it  is  in  the  settlement.] 
The  court  can  only  deal  \vith  what  is  before  it.  Can  it  be  said  that  one  who  claims 
under  a  deed  to  which  the  defendant  is  a  paity,  and  which  is  made  for  his  benefit, 
does  not  claim  by,  from,  or  under  him  ?  AVhether  the  niortgage  was  by  the  defendant 
himself,  or  made  through  the  intervention  of  tru.stees,  makes  no  difference. 

Cur.  adv.  vult. 

[234]  CocKBURN,  C.  J.  I  am  of  opinion  that  the  plaintiff  in  this  case  is  entitled  to 
judgment  The  facts  are  simple.  Parker,  the  defendant,  having  been  a  party  to  the 
creation  of  a  term  of  1000  years  which  was  to  be  used  by  the  trustees  for  the  purpose 
of  rai.sing  a  sum  of  money  to  pay  his  debts,  the  trustees,  in  September,  1843,  assigned 
that  term  by  way  of  mortgage  to  Thomas  L'Estrange  and  riilar_y  Frederick  L'Estrange, 
to  secure  a  sum  of  10,3001.  and  interest.  Subsequently  to  the  execution  of  that 
mortgage  assignment,  viz.,  in  May,  1846,  the  defendant  granted  a  lease  of  part  of  the 
lands  theiein  comprised  to  the  plaintiff.  The  principal  and  interest  due  upon  the 
mortgage  being  in  arrear,  H.  F.  L'Estrange,  the  sur\iving  mortgagee,  on  the  15th  of 
September,  18-51,  gave  notice  to  the  plaintiff  and  the  .several  other  tenants  to  pay  the 
rents  to  him  instead  of  to  the  lessor.  The  plaintiff  thereupon  took  legal  advice  as  to 
the  position  in  which  this  notice  placed  him  :  and  it  turned  out  that  the  lease  under 
which  the  plaintiff  held  had  been  executed  by  the  defendant  without  the  assent  of 
the  mortgagees,  whereas  by  the  deed  of  assigimient  it  was  expressly  provided  that 
the  power  to  lease  should  be  exercised  only  with  their  assent  and  concurrence.  The 
lease,  therefore,  was  defective.  Finding  himself  in  this  position,  and  being  advised 
that  he  could  not  retain  possession  of  the  premises  as  against  the  mortgagee,  the 
plaintiff  consented  to  give  up  the  possession  to  him.  Now,  though  true  it  is,  according 
to  the  authority  of  the  cases  which  have  been  cited  in  the  course  of  the  argument, 
if  the  plaintiff  had  paid  his  rent  to  the  mortgagee,  such  payment  would  have  been  an 
answer  to  any  claim  of  rent  on  the  part  of  his  landlord,  nevertheless  the  notice  from 
the  mortgagee  would  not  have  protected  him  against  proceedings  taken  by  his  landlord 
for  the  recovery  of  the  rent  prior  to  such  payment.  The  plaintiff,  therefore,  was  in 
this  predi-[235]-cament,  —  he  was  liable  to  a  distress  at  the  suit  of  his  lessor  (whose 
title  he  could  not  dispute),  if  called  on  by  him  to  pay  his  rent  prior  to  the  payment 
of  it  to  the  mortgagee  ;  and,  on  the  other  hand,  his  lease  being  defeasible,  he  was 
liable  to  be  e\icted  by  the  mortgagee ;  or,  if  he  chose  to  pay  rent  to  the  latter,  he 
would,  instead  of  being  in  the  position  of  a  tenant  holding  under  a  beneficial  lease, 
have  been  at  the  most  a  mere  tenant  from  year  to  year.  Under  these  circumstances, 
finding  himself  thus  in  the  power  of  the  mortgagee,  he  consented  to  give  up  the 
premises  to  him.  Upon  this  part  of  the  case,  I  was  at  first  during  the  argument 
disposed  to  think,  that,  independently  of  any  entry  by  the  mortgagee,  the  position 
in  which  the  plaintiff  was  thus  placed  by  finding  himself  called  upon  to  become 
pi-actically  the  tenant  of  the  mortgagee,  was  in  itself  a  breach  of  the  covenant  for 
quiet  enjoyment,  "without  the  let,  suit,  trouble,  denial,  eviction,  molestation,  or  dis- 
turbance of  the  said  Henry  Parker,  his  heirs  or  assigns,  or  any  person  or  persons 
claiming  or  deriving,  or  to  claim  or  derive,  by,  from,  or  under  him,  them,  or  any  of 
them."  But  I  do  not  think  it  is  necessary  to  decide  that  point,  because,  looking 
at  the  circumstances,  and  seeing  that  there  was  in  point  of  fact  an  entry  by  the 
mortgagee,  which  the  plaintiff'  could  not  resist,  and  seeing  that  the  pl.iintiff  was  not 
called  upon  to  sustain  this  double  liability,  to  his  lessor  on  the  one  hand,  and  to  the 
mortgagee  on  the  other,  it  was  quite  right  and  proper  on  his  part  to  decline  to  remain 
in  a  position  of  so  much  difficulty  and  danger  ;  and,  when  the  mortgagee  insisted  upon 
his  paying  rent  to  him,  and  threatened,  in  the  event  of  a  refusal,  to  enforce  the  power 
which  his  position  of  mortgagee  gave  him,  he  (the  plaintiff)  had  a  right  to  give  up  the 
possession  to  him,  and  that  was  a  sufficient  entry  by  the  mortgagee  to  satisfy  this 
declaration.  The  only  question  which  re-[236]-mains  is,  whether  the  eviction,  which, 
if  made  by  a  person  claiming  by,  from,  or  under  the  lessor,  would  constitute  a  breach 
of  the  covenant,  was  made  by  a  person  so  claiming.  As  to  that,  I  must  confess  I 
entertained  some  douljt  when  the  case  was  under  discussion  yesterday.  But,  looking 
at  the  case  with  the  light  thrown  upon  it  by  the  opportunity  we  have  had  of  more 
closely  inspecting  the  deeds,  it  seems  to  me  to  be  perfectly  clear  that  the  term  which 
was  assigned  by  wa^^  of  mortgage  to  the  L'Estranges  was  created  with  the  concurrence 
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and  co-operation  of  the  defendant  himself,  and  was  assigned  Ijy  his  desire  and  for  his 
benefit.  There  is  no  doubt,  therefore,  that  the  mortgagee  claimed  adversely  to  the 
plaintiff',  and  that  the  latter  is  entitled  to  say  that  he  is  a  person  claiming  by,  from, 
or  under  the  defendant.  I  therefore  think  the  allegation  in  the  declaration,  that  the 
plaintiiV  was  evicted  by  one  claiming  title  to  the  premises  by,  from,  and  under  the 
defendant,  was  made  out.  The  only  difficulty  that  arises  is  one  that  is  capable  of 
being  at  once  rectified,  viz.  that  the  claim  is  alleged  to  bo  "  by  virtue  of  a  mortgage 
thereof  theretofore  to  him  made  by  the  defendant."  That  is  not  strictly  correct,  the 
mortgage  being  in  fact  made  by  the  assignment  of  the  term  from  the  trustees.  Teed 
and  White,  to  the  L'Estranges.  That  being  amended,  I  am  of  opinion  that  the  plaintifi 
is  entitled  to  judgment. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  But  I  think  that  the  declara- 
tion should  be  amended  by  shewing  that  the  eviction  was  by  one  claiming  by,  from, 
or  under  the  defendant,  two  objections,  then,  are  urged  against  the  plaintiffs  right 
to  recover, —first,  that  it  is  not  satisfactorily  made  out  that  thei'e  has  been  a  disturb- 
ance or  molestation  by  a  person  having  legal  title,  so  as  to  amount  to  a  breach  of  the 
covenant  [237]  for  quiet  eiijoyment,~secondly,  that  it  is  not  shewn  that  the  disturber 
claimed  by,  from,  or  under  the  defendant.  These  are  the  two  points  into  which  the 
argument  resolves  itself.  A\'ith  regard  to  the  first,  I  entirely  agree  in  the  view  that 
has  been  presented  by  the  I^ord  Chief  Justice.  A  tenant  who  receives  a  notice  from 
a  person  claiming  title  under  circumstances  such  as  appear  in  this  case, — a  title  para- 
mount to  that  of  the  landlord, — is  placed  in  a  position  of  considerable  peril :  and 
probably  the  course  which  a  prudent  man  would  pursue  would  be  at  once  to  give  up 
the  possession ;  for,  by  remaining  in,  he  might  be  called  upon  to  pay  the  rent  twice 
over.  As  long  as  he  retains  possession,  he  is  estopped  from  denying  the  title  of  his 
lessor.  It  is  true  that  several  modes  of  extrication  from  the  difficulty  have  been 
suggested,  and  some  of  very  high  authority.  In  one  case,  to  which  I  adverted  in  the 
course  of  the  argument, — Johu-^oa  v.  Jone.%  9  Ad.  &  E.  809,  1  P.  &  D.  6.51, — it  is  said 
that  the  tenant  may  pay  the  rent  to  the  mortgagee,  treating  it  as  an  incumbrance  on 
the  land  ;  and,  having  p;u(l  it,  may  avail  himself  of  it  as  a  payment  in  discharge 
of  his  liability  to  his  lessor.  But,  assuming  that  that  is  good  law,  there  is  this  difficulty 
in  the  case, — before  the  tenant  has  had  an  opportunity  of  complying  with  the  rccpiisi- 
tion  of  the  mortgagee,  the  landlord  may  distrain,  and  the  tenant  would  have  no 
answer  to  an  avowry  under  such  circumstances.  Therefore  it  seems  to  me  that  the 
plaintitr  was  perfectly  justified  in  law,  and  certainly  in  prudence,  in  declining  to  have 
anything  more  to  do  with  the  land  :  and,  if  he  does  so,  and  the  person  really  having 
title  comes  in,  that  in  my  judgment  amounts  to  an  eviction  by  one  having  paramount 
title.  The  tenant  is  virtually  compelled  to  abandon  the  premises :  he  is  molested  and 
disturbed  in  the  enjoyment  of  the  thing  denn'sod,  in  the  strict  sense  of  [238]  the 
words.  Under  all  the  circumstances  of  the  case, — the  i)laintiH'  having  received  notice 
to  pay  rent  to  the  mortgagee,  and  having  abandoned  the  possession  to  the  chiimant, 
who  thei'eupon  entered  and  took  possession,  having  lawful  title, — I  entertain  no  tloubt 
whatever  th;it  that  was  a  clear  disturbance  of  the  tenant,  and  that  it  amounts  in  law 
to  an  eviction.  And  it  is  not  the  less  an  eviction,  because  on  going  out  the  tenant 
bargains  with  the  mortgagee  for  a  sum  of  money  as  a  compensation  for  the  expenses 
he  had  incurred  in  improving  the  premi.ses.  That  arrangement  cannot  alter  the  legal 
chaiactei'  of  the  transaction.  As  to  the  second  question, — whether  or  not  it  is  shown 
that  the  mortgagee  was  a  person  claiming  by,  from,  or  under  the  defendant, — I  think 
there  can  be  no  doubt  when  the  deeds  come  to  l)e  carefully  looked  at.  It  may  be 
that  Mr.  Stammers  may  be  iij,dit  in  one  .sense  in  .saying  that  tiie  term  of  1000  years 
is  created  under  the  will  of  .John  liolicrt  i'arker,  the  defendant's  father,  inasnuich  as 
that  term  never  could  have  existed  but  foi-  that  will.  That  may  be  the  origin  of  the 
transaction.  But  it  is  quite  clear  that  the  lerni,  which  is  the  foundation  of  the  title 
of  the  mortgagees,  was  created  by  the  defendant  himself  in  conjunction  with  the 
trustees.  There  cannot  bo  a  doubt,  therefore,  that  the  surviving  mortgagee,  to  whoso 
right  the  tenant  attorned,  was  a  person  lawfully  claiming  liy,  through,  and  under  the 
defendant.  There  are  some  decisions  upon  this  point,  though  1  do  not  think  it  is  one 
which  needs  any  authority.  Thus,  in  llind  v.  Flclrlti:i;  Dougl.  -i.'i,  a  tine  was  levied 
of  a  feme  coverte's  estate,  with  joint  powei'  to  the  husband  and  wife  to  declare  the 
uses  ;  and  the  uses  were  declared  to  the  wife  for  life,  i^kc,  with  remainder  to  A.  ;  the 
husband  afterwards  made  a  lease,  with  a  covenant  for  quiet  enjoyment  against  any 
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person  claiming  under  him  ;  and  A.  evicted  the  tenant :  [239]  it  was  held  that  an 
action  lay  upon  the  covenant  against  the  executors  of  the  husband.  That  was  followed 
by  Evms  v.  J^aiiglian,  4  B.  &  C.  261,  6  D.  &  R.  349,  where  A.,  being  seised  in  fee 
of  an  estate,  by  lease  and  release  executed  upon  his  niai'riage,  settled  the  same  upon 
himself  for  life,  remainder  to  his  first  and  other  .sons  in  tail,  with  a  power  to  the  tenant 
for  life  to  grant  leases  for  years,  determinable  on  three  lives  :  A.  afterwards  granted 
a  lease  of  part  of  the  estate  in  question  for  the  lives  of  three  persons  therein  named, 
and  the  life  of  the  survivor,  with  a  covenant  that  the  lessee  should  quietly  hold  and 
enjoy  the  premises  for  and  during  the  said  term,  without  interruption  of  the  lessor, 
his  heirs  or  assigns,  or  any  other  person  claiming  any  estate,  right,  or  interest  by, 
from,  or  under  him  or  any  of  his  ancestors  :  the  lease,  being  foi'  three  lives  absolutely, 
was  not  conformable  to  the  power,  and  became  void  on  the  death  of  A.,  and  his  eldest 
son  brought  an  ejectment  and  evicted  the  lessee,  two  of  the  cestui  que  vies  being  then 
living :  and  it  was  held  that  the  eldest  son  was  a  person  claiming  under  the  les.sor, 
■within  the  meaning  of  the  covenant  foi-  quiet  enjoyment ;  and  that,  by  the  words 
"during  the  said  term"  in  that  covenant,  the  parties  intended  a  term  to  continue  so 
long  as  any  of  the  cestui  que  vies  survived,  and  not  a  term  to  continue  only  for  the 
life  of  the  grantor.  It  seems  to  me  that  those  cases  fully  establish  the  principle  upon 
which  this  case  must  be  decided,  and  that  there  clearly  was  a  disturbance  by  one 
claiming  under  the  defendant,  within  the  meaning  of  the  covenant  for  quiet  enjoyment. 
Crowder,  J.  I  also  am  of  ojjinion  that  there  must  be  judgment  for  the  plaintiH'. 
The  action  is  for  the  breach  of  a  covenant  for  quiet  enjo3'ment  contained  in  a  lease. 
The  breach  alleged,  and  upon  which  issue  is  taken,  is,  [240]  that  one  L'Estrange, — 
who  before  and  at  the  time  of  making  the  deed,  and  continually  from  thence  until  and 
at  the  time  of  the  eviction  and  expulsion  thereinafter  mentioned,  had,  and  who  still 
hath,  lawful  right  and  title  to  the  premises,  with  the  appurtenances,  to  wit,  by  virtue 
of  a  mortgage  thereof  theretofore  to  him  made  by  the  defendant, — did  enter  into  the 
said  premises,  with  the  appurtenances,  an<l  ejected,  expelled,  and  removed  the  plaintiff 
therefrom,  &c.  Two  objections  have  been  urged  on  the  part  of  the  defendant, — first, 
that  the  fact  of  eviction  is  not  established  on  the  evidence, — secondly,  that,  assuming 
that  there  was  an  e\iction  in  point  of  fact,  it  was  not  an  e\'iction  by  a  person  claiming 
or  deriving  by,  from,  or  under  the  defendant,  within  the  meaning  of  the  covenant. 
Upon  the  first  point,  I  entertained  some  doubt  during  the  argument.  The  breach 
specifically  alleges  an  eviction  and  expulsion  :  it  seemed  to  me  to  be  necessary  to 
establish  the  fact  of  an  eviction,  in  order  to  sustain  that  allegation  ;  and  I  was  at  first 
inclined  to  think  that  the  facts  set  out  in  the  case  did  not  shew  an  eviction,  inasmuch 
as  the  plaintiff,  the  lessee,  went  out  of  his  own  accord,  and  suffered  Mr.  L'Estrange, 
the  mortgagee,  to  come  in.  But,  upon  fuither  consideration,  I  think  the  circumstances 
of  the  case  merely  amount  to  this,  that  the  plaintiff  went  out,  because,  if  he  had  not 
done  so,  he  would  ha\-e  been  turned  out.  It  appears  upon  the  case,  that,  upon  receiving 
notice  of  Mr.  L'Estrange 's  right  and  claim  of  rent,  the  plaintiff  consulted  an  attorney, 
who  advised  him  that  he  could  not  dispute  Mr.  L'E.strange's  title,  and  that  he  there- 
upon quitted  the  premises,  and  Mr.  L'Estrange  entered.  Suppose  the  advice  of  his 
attorney  had  been  diffei-ent,  and  the  plaintift'  had  resisted  Mr.  L'Estrange's  claim,  and 
an  ejectment  had  been  brought  against  him,  and  possession  recovered  under  it,  beyond 
all  question  that  [241]  would  ha\e  been  an  e\'iction.  I  do  not  think  he  was  bound  to 
incur  the  expense  of  an  action,  the  result  of  which  could  not  for  a  moment  be  doubted. 
Under  these  circumstances,  he  enters  into  an  ari'angement  with  the  claimant,  and 
abandons  a  position  which  he  finds  to  be  utterly  untenable.  I  think,  therefore,  that 
the  fair  construction  of  the  evidence  in  the  case  is,  that  there  was  an  eviction  and 
expulsion  of  the  lessee.  The  next  question  is,  whether,  assuming  that  there  was  an 
eviction,  it  was  an  eviction  by  a  stranger,  or  by  a  person  claiming  or  deriving  title  by, 
from,  or  under  the  defendant,  by  virtue  of  a  mortgage  of  the  premises  theretofore 
made  to  him  liy  the  defendant.  I  think  it  was  not :  the  mortgage  was  not  made  by 
the  defendant,  liut  by  the  trustees,  Teed  and  White,  though  the  defendant  was  a  party 
to  the  deed.  The  allegation,  therefore,  that  the  entry  was  by  virtue  of  a  mortgage 
made  by  the  defendant  to  Mr.  L'Estrange,  is  incorrect :  l)ut  it  may  be  made  right  by 
amendment ;  and,  being  amended  in  a  way  which  is  suggested  by  my  Brother  Willes, 
it  will  stand,  that  the  plaintifi"  was  molested  and  disturbed  in  his  enjoyment  of  the 
demised  premises  by  one  having  lawful  right  and  title  thereto  b}%  from,  and  under  the 
defendant,  and  not  by  or  under  the  plaintift'.     Throughout  the  argument  yesterday, 
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the  court  were  not  informed  how  the  term  was  created  :  and  I  believe  no  one  of  the 
couit  was  aware  that  it  was  in  fact  created  by  the  deed  of  IS-li',  to  which  tlie  defendant 
himself  was  a  party.  \Vhat  we  were  considering,  therefore,  was,  whether  that  was  a 
mortgage  in  respect  of  which  the  mortgagee  could  be  said  to  claim  by,  from,  or  under 
the  defendant.  But,  upon  a  closer  examination  of  the  deeds,  it  is  perfectly  manifest 
that  the  term  which  was  assigned  was  a  term  which  had  no  existence  pi'ior  to  1842. 
Then  it  was  said  that  the  authority  to  create  the  term  was  derived  from  the  [242] 
will  of  the  defendant's  father,  and  therefore  the  assignee  of  the  term  could  not  be  said 
to  claim  title  under  the  defendant.  I  do  not  assent  to  that  proposition.  It  is  true 
that  the  power  to  create  the  term  was  derived  from  the  will.  But,  who  created  the 
term  ?  ^\'hy,  the  defendant  and  the  trustees,  for  the  purpose  of  raising  a  sum  of 
money  to  pay  the  defendant's  debts.  How,  then,  can  it  be  said  that  the  assignee  of 
that  term  is  not  a  person  claiming  by,  from,  or  under  the  defendant  1.  Though,  in 
point  of  form,  the  assignment  is  made  by  the  two  trustees,  the  assignee  clearly  is  a 
person  claiming  through  and  under  the  defendcint.  It  seems  to  me,  therefore,  that 
the  plaintiff  is  entitled  to  judgment  upon  both  points, — subject  to  the  amendment  of 
the  breach  in  a  manner  which  will  be  more  particularlv  described  bv  ny'  Brother 
Willes. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion.  The  reasons  for  holding  that  the 
mortgagee  claimed  under  the  defendant,  bj'  virtue  of  a  term  created  with  his  con- 
currence, have  been  so  fully  stated  by  my  Lord  and  my  two  learned  Brothers,  that  I 
have  nothing  to  add  on  that  point.  With  respect  to  the  question  whether  that  which 
took  place  was  a  breach  of  the  covenant  for  quiet  enjoyment,  notwithstanding  the 
ingenious  argument  of  Mr.  Stammers,  I  am  of  opinion  that  the  facts  stilted  in  the  case 
do  make  out  a  Ijreach  of  that  covenant.  This  declaiation  seems  to  have  been  very 
ingeniously  framed  to  throw  upon  the  plaintiff  as  much  proof  as  possible.  It  states 
unnecessarily  an  eviction  by  a  person  claiming  title.  I  am  not  sure,  that,  if  it  were 
necessary  to  establish  an  eviction,  there  is  not  enough  on  the  case  to  do  .so  :  but,  at  all 
events,  there  clearly  is  sutticient  to  establish  a  molestation  or  disturbance.  It  has  been 
contended  by  Mr.  Stammers  that  the  plaintiff  is  estopped  from  relying  upon  what 
[243]  took  place  between  Mr.  L'Estrange  and  himself  as  an  eviction,  by  the  circum- 
stance of  his  having  at  the  time  of  giving  up  possession  of  the  land  received  from 
Mr.  L'Estrange  a  sum  of  7.51.  I  do  not,  however,  think  that  in  any  degiee  alters  the 
rights  of  the  parties.  It  is  like  the  case  of  a  tenant,  on  Iteing  turued  out  by  one  having 
a  title  paramount,  asking  and  receiving  compensation  for  expenses  incurred  by  him  in 
improvements.  It  does  not  amount  to  a  consenting  to  be  turned  out :  it  was  merely 
the  act  of  a  man,  who,  feeling  that  he  could  not  resist  the  claim,  makes  the  best  he 
can  of  his  position.  At  all  events,  if  there  be  any  difficulty  in  treating  this  technically 
and  strictly  as  an  eviction,  it  clearly  amounts  to  a  molestation  oi'  disturbance  :  and, 
as  the  declaration  must  be  amended,  I  think  it  will  be  bettei'  to  insert  those  words, 
which  are  in  the  covenant.  I  throw  this  out  in  con.soquence  of  something  which  I 
recollect  to  have  fallen  from  Mr.  Justice  Maule  in  a  case  that  was  very  nuicli  argued 
in  this  court  a  few  years  ago,  but  which  I  do  not  find  to  have  been  reported.  I  eiitiiely 
agree  with  the  rest  of  the  court  in  thinking  that  the  facts  stated  in  the  case  shew  an 
eviction  by  one  claiming  by,  from,  or  under  the  defendant;  but  1  think  it  would  be 
safer  to  allege  a  molestation  and  disturbance.  Subject,  thcieforc,  to  the  approbation 
of  my  Lord  and  my  two  learned  Brothers,  I  would  suggest  that  the  breach  be  amended, 
as  follows, — striking  out  the  words  "but  on  the  contrary  thereof"  (which  should  never 
be  used  in  a  declaration  at  all),  and  inserting  in  lieu  thereof  the  word  "and,"  and  .also 
striking  out  the  words,  "to  wit,  by  virtue  of  a  mortgage  thereof  theretofore  to  him 
made  by,"  and  insei'ling  instead  the  wonls,  "  liy,  from,  and  under,'  and  .iddiiig  after 
"the  defendant,"  the  words  "aud  not  by  or  under  the  plaiutill,"  aTid  inserting  after 
the  woid  "appurtenances,"  in  the  next  line,  the  words  "claiming  [244]  such  right  aud 
title  to  the  same  as  aforesaid,  and  molested  aud  disturbed  the  plaiutill'  in  his  cujoyrneut 
thei'cof."  The  second  jjlea,  of  course,  unist  also  be  amended  by  traversing  the  molesta- 
tion and  disturbance.  Ujjou  the  lecord  as  thus  amcMidcd,  the  (|uestion  is  fairly  raised, 
whether,  u|)on  the  facts  stilted  in  this  case,  the  plaintiff  is  entitled  to  recover.  Ami 
wo  are  all  of  opinion  that  he  is. 

CoC'KHiiKN,  C.  J.  I  may  add  that  I  also  thought  the  facts  shewed  a  molestjition 
and  disturbance  which  would  entitle  the  plaintitl'  to  recover  for  a  breach  of  the  cove- 
nant:  but,  considering  that  the  circumstances  amounted  to  an  ovictioii,  I  thought  it 
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unnecessary  to  insist  upon  that,  seeing  the  amount  of  amendment  of  the  declaration 
which  would  be  necessary  in  that  view. 
Judgment  for  the  plaintiff. 

Giles  r.  Spencer.     May  3rd,  1857. 

[S.  C.  26  L.  J.  C.  P.  237  ;  3  Jur.  N.  S.  820 ;  5  W.  R.  883.     See  In  re  River  Swale 
Brick  ami  Tile  U^orks,  1883,  52  L.  J.  Ch.  640.] 

The  right  of  distress  is  not  so  inseparable  an  incident  of  rent>service  as  not  to  be 
capable  of  being  postponed. — A.,  who  was  tenant  of  a  house,  let  certain  rooms  on 
the  ground-floor  thereof  to  B.,  under  a  wi-itten  agreement,  for  one  year,  and  so  on 
from  year  to  yeai',  subject  to  a  quarter's  notice,  with  a  stipulation  that  no  action, 
distress,  or  other  proceeding  should  be  prosecuted  by  or  on  behalf  of  A.  in  respect 
of  the  rent,  unless  he  should  have  previously  paid  the  rent  due  from  himself  to  the 
supei'ior  landlord,  and  should  have  produced  his  receipt  for  the  same  to  B.  Upon 
B.'s  death,  C.  (her  daughter  and  executrix)  continued  to  occupy  the  premises  for 
some  time  upon  the  same  terras  as  her  mother  had  occupied  them,  and  she  afterwards 
agreed  verbally  with  A.  to  give  up  the  rooms  on  the  ground-floor,  and  to  take  other 
rooms  on  the  first-floor  in  lieu  of  them,  upon  the  same  terms  as  to  rent  and  other- 
wise : — Held,  that,  by  the  condition  in  the  original  agreement,  A.'s  right  to  distrain 
was  postponed  until  after  his  rent  had  been  paid  ;  and  that  C.  was  therefore  entitled 
to  maintain  trespass  against  a  broker  employed  by  A.  to  distrain  without  having 
previously  complied  with  that  condition. — And,  held,  that  the  substitution  of  the 
rooms  on  the  first-floor  for  those  on  the  ground-floor,  was  not  an  alteration  by  parol 
of  the  terms  of  the  original  written  agreement,  but  a  new  contract. 

This  was  an  action  for  breaking  and  entering  the  dwelling-house  of  the  plaintifi^, 
and  seizing  and  carrying  away  her  goods.  The  defendant  pleaded  not  guilty  "  by 
statute." 

[245]  The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  at  Westminster 
after  last  Michaelmas  Term.  The  facts  were  as  follows: — On  the  20th  of  September, 
1851,  an  agreement  was  entered  into,  in  writing,  between  one  Alexander  Meredith, 
who  was  the  tenant  of  a  house  in  Seymour  Street,  Euston  Square,  and  one  Elizabeth 
Hales  Giles,  the  mother  of  the  plaintifl",  whereby  Meredith  underlet  to  Mrs.  Giles  in 
the  following  t€rms  : — 

"An  agreement  made  and  entered  into  this  20th  day  of  September,  1851,  between 
Alexander  Meredith,  of  No.  67  Seymour  Street,  Eu.ston  Square,  in  the  county  of 
Middlesex,  for  himself,  his  executors,  administrators,  and  assigns,  of  the  one  part,  and 
Elizabeth  Hales  Giles,  of  the  same  place,  widow,  for  herself,  her  executor.s,  adminis- 
trators, and  assigns,  of  the  other  part :  The  said  Alexander  Meredith  hereby  agrees  to 
let,  and  the  said  Elizabeth  Hales  (_Tiles  agrees  to  take,  the  shop  and  rooms  or  apart- 
ments following,  that  is  to  say,  two  rooms  on  the  ground  floor,  and  the  shop  at  the 
back  or  rear  thereof,  and  also  two  rooms  on  the  second  floor,  and  the  back  kitchen, 
with  the  use  of  other  conveniences,  and  the  appurtenances  thereto  belonging,  and 
also  the  fixtures  and  things  in  the  said  rooms  and  kitchen,  being  part  of  a  house 
and  premises  which  the  said  Alexander  Meredith  and  Elizabeth  Hales  Giles  now 
occupy  situate  and  being  No.  67  Seymour  Street,  Euston  Square,  aforesaid,  to  hold 
the  same  for  the  term  of  one  whole  year,  from  the  29th  day  of  September  instant, 
and  so  on  from  year  to  year  until  this  agreement  shall  be  determined  by  either  of 
the  said  parties  giving  to  the  other  of  them  six  months'  previous  notice  in  writing 
for  that  purpose,  at  and  under  the  yearly  rent  or  sum  of  441.  of  lawful  monej'  of 
Gi-eat  Britain,  to  be  payable  quarterly,  and  by  even  and  equal  portions,  on  the  usual 
quartei'ly  days  for  payment  of  rent,  the  first  quarterly  [246]  payment  to  be  made  on 
the  25th  day  of  December  next :  And  the  said  Alexander  Meredith  doth  hereby  agree 
to  pay  and  discharge  all  rates,  taxes,  duties,  assessments,  charges,  and  impositions 
whatsoever,  parliamentary,  parochial,  or  otherwise,  which  now  are  or  shall  at  any 
time  during  the  continuance  of  the  said  tenancy  be  assessed,  rated,  taxed,  charged, 
or  imposed  upon  the  said  premises,  or  upon  the  tenant  or  occupier  in  respect  thereof. 
Provided  always,  and  it  is  lastly  agreed  by  and  between  the  said  parties  hereto,  that 
no  action,  distress,  or  other  proceeding  shall  be  commenced  or  prosecuted  by  or  on 
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behalf  of  the  said  Alexander  Meredith,  his  executors,  administrators,  or  assigns,  in 
respect  of  the  noii-pa3'ment  of  the  rent  hereby  reserved,  unless  and  until  the  said 
Alexander  Meiedith,  his  executors,  administrators,  or  assigns,  shall  have  paid  the 
rent  due  from  him  or  them  to  the  hunllordor  landlady  of  the  said  premises,  and  shall 
have  produced  and  shown  to  the  said  Elizabeth  Hales  (tIIcs,  her  executoi-s,  adminis- 
trators, or  assigns,  the  receipt  or  receipts  for  such  rent.  As  witness  the  hands  of  the 
said  parties,  the  day  and  year  first  above  written." 

Mrs.  (liles  continued  for  some  time  to  occupy  the  apartments  under  this  agreement : 
and,  upon  her  death,  in  November,  18.52,  the  plaintiff,  her  daughter,  who  was  executrix 
and  trustee  under  her  will,  continued  the  occupation  upon  the  same  terras.  Some 
time  after  Mrs.  Giles's  death,  it  was  verbally  agreed  between  Meredith  and  the 
plaintiff,  that,  in  lieu  of  the  rooms  on  the  ground  floor,  the  latter  should  have  other 
rooms  on  the  first  floor, — the  terms  of  the  holding,  astoi-ent  and  otherwise,  remaining 
the  same. 

Rent  being  due  from  the  plaintiff  to  Meredith  in  respect  of  the  new  occupation, 
the  latter,  without  having  previously  paid  the  rent  due  from  him  to  the  superior 
landlord,  employed  the  defendant,  a  broker,  to  distrain  [247]  the  plaintitt''s  goods, 
which  was  tlie  trespass  in  respect  of  which  this  action  was  l)rought. 

On  the  pai  t  of  the  defendant,  it  was  insisted,  that,  as  there  had  been  a  change  in 
the  subject-matter  of  the  demise,  such  variation  in  the  terms  of  the  agreement  ought 
to  have  been  reduced  into  writing,  and  that  parol  evidence  thereof  was  inadmissible. 

His  Lordship,  thinking  there  was  nothing  in  the  objection,  and  that  it  was  com- 
petent to  the  parties  l)y  parol  to  modify  the  right  to  distrain, — directed  a  verdict  to 
be  entered  for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  him  if  the  court  should  be  of  opinion  that  the  objection  was  tenable. 

Joyce,  in  Hilary  Term  last  accoi'dingly  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  "on  the  ground  that  the  terms  varying  the  lease  as  to  the  premises 
let  ought  to  have  been  reduced  into  writing,  and  that  parol  evidence  thereof  was  not 
admi.ssible  ; "  and  also  for  a  new  trial,  on  the  grormd  that  the  verdict  was  against  the 
evidence,  "  the  distress  being  lawful,  and  the  agreement  not  to  distrain  mere  matter 
of  conti'act,  for  which  the  plaintiff  would  have  her  remedy  against  Meredith  by  action." 
He  submitted  that  the  common  law  right  of  the  landlord  to  distrain  could  not  be 
waived  by  parol. 

J.  Brown,  in  Easter  Term,  shewed  cause.  The  law  recognizes  only  two  descrip- 
tions of  contracts,  viz.  contracts  by  deed,  and  contracts  by  parol, — whether  in  writing 
or  by  word  of  mouth  :  liann  v.  Hughes,  7  T.  K.  350,  n.  [Cockburn,  C.  .1.  Tiie  first 
agreement  was  in  writing.  When  the  change  in  the  occupation  took  place,  there  was 
no  writing.  The  ijuestion  is,  whether  this  incident, — making  the  right  to  distrain 
conditional,  [248] — can  be  introduced  into  the  contract  by  ])arol.  Cresswell,  .1.  Can 
the  right  to  distrain,  which  is  incident  to  the  contract  of  tenancy,  be  waived  by  parol  ]] 
It  i.s  every  day's  practice  to  postpone  a  light  of  entry  :  and  there  can  be  no  valitl 
objection  to  the  po.stponement  of  tiie  right  to  distrain,  "(^tuilibct  potest  renunciare 
juri  pro  se  introducto."  [Cockburn,  C.  .J.  The  only  ((uestion  is,  whether  it  can  be 
done  by  parol.]  The  right  to  distrain  for  lent-service  is  incident  to  the  reversion: 
that  parted  with,  the  right  is  gone.  Her-e,  the  right  of  disti'css  is  postponed  or-iginally 
by  the  same  instrument  which  gave  the  right  to  distr-ain.  In  Comyns's  Digest, 
Condition  (A.  1),  it  is  said:  "An  cxpi'css  condition  cannot  be  without  deed,  and 
ther-efore  a  man  cannot  plead  a  condition  to  defeat  an  estate  of  freehold,  without 
shewiirg  the  deed."  And  see  the  notes  to  Ponhiffe  v.  Vole,  1  Wms.  Sauird.  .'(20.  The 
second  point  was  not  made  at  the  tr-ial.  [Cresswell,  J.  It  conies  substantially  to  the 
same  thing.  The  contention  was  that  the  light  of  disti-ess  could  not  be  waived  by 
parol.  If  it  could,  it  was  waived,  and,  conse(|ueritly,  the  defendant  was  a  trespasser.] 
The  demise  was  for  two  years  certain  and  iro  longer,  and  thorefoi'e  not  within  (ire 
statute  of  fr-aufls,  29  Car.  2,  c.  3,  s.  4,  and  might  be  by  parol.  A  mair  may  grant  a 
lease,  together'  with  a  light  of  way,  by  |);u'ol,  for-  less  than  throe  years  ;  though  he 
could  not  gr-ant  the  way  per  so  without  deed.  In  (-'oss  v.  Lunl  Mui/riil,  f)  II  A-  Ad. 
58,  64,  2  N.  &  M.  28,  Lord  Denman,  in  delivering  the  judgment  of  the  court,  says: 
"  By  the  general  rules  of  the  common  law,  if  there  bo  a  contract  which  has  l)oeii 
reduced  into  wr-iting,  verbal  evidence  is  not  allowed  to  bo  given  of  what  passed  between 
the  parties  either  before  the  written  instrument  was  made,  oi-  during  the  tim(^  that  it 
was  in  a  state  of  prep.iration,  so  as  to  add  to  or-  sulitract  from,  or  in  any  manner  to 
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vary  or  qualify  the  written  contract ;  but  [249]  after  the  agreement  lias  been  reduced 
into  writing,  it  is  competent  to  the  parties,  at  any  time  before  breach  of  it,  by  a  new 
contract  not  in  writing,  either  altogether  to  waive,  dissolve,  or  annul  the  former 
agreement,  or  in  any  manner  to  add  to,  or  subtract  from,  or  vary  or  qualify  the  terms 
of  it,  and  thus  to  make  a  new  contract,  which  is  to  be  proved  partly  by  the  written 
agieement  and  partly  by  the  subsequent  verbal  terms  engrafted  upon  what  will  be 
thus  left  of  the  written  agreement."  And  he  adds, — "  If  the  present  contract  was 
jiot  subject  to  the  control  of  any  act  of  parliament,  we  think  that  it  would  have  been 
competent  for  the  parties  by  word  of  mouth  to  dispense  with  requiring  a  good  title 
to  the  lot  in  question."  So,  whei'e  money  is  lent  upon  mortgage  at  a  certain  rate  of 
interest,  it  is  competent  to  the  lender  afterwards  by  parol  to  agree  to  reduce  the  rate  : 
Lend  Milton  v.  Edgwoith,  5  Bro.  P.  C.  313.  Many  other  instances  may  be  put  where 
a  written  contract  may  be  varied  in  part  or  in  whole,  by  the  consent  of  the  parties, 
after  its  execution. 

Joyce,  in  support  of  bis  rule.  The  right  of  distress  is  put  higher  than  a  specialty 
debt ;  and,  if  that  cannot  be  discharged  or  varied  bj'  a  parol  contract,  so  the  right 
to  distrain  cannot.  The  agreement  to  waive  or  postpone  the  right  of  distress,  is  a 
per-sonal  contract,  and  not  a  contract  running  with  the  land,  so  as  to  bind  the  remainder- 
man or  the  issue.  It  is  upon  this  principle  that  a  court  of  equity  will  not  decree 
specific  performance  of  a  contiact  to  refer.  [Cockburn,  C.  J.  This  agreement  is  not 
depriving  any  court  of  jurisdiction  :  it  is  merely  postponing  the  remedj'.]  In  Buller's 
N.  P.  p.  182,  it  is  laid  down,  that,  "  if  a  landlord  accept  a  bond  for  the  rent,  this  does 
not  extinguish  it ;  for,  the  rent  is  higher,  and  the  accepting  of  a  security  of  an  equal 
degree  is  no  extinguishment  of  a  debt,  as,  a  [250]  statute-staple  for  a  bond."  So,  in 
Ihiris  V.  Gyde,  i  Ad.  it  E.  623,  4  N.  k  M.  462,  it  was  held  that  a  promissory  note 
given  and  received  for  rent,  does  not  extinguish  the  claim  for  such  I'ent,  which  is  a 
debt  of  a  higher  degree  than  that  arising  upon  the  note  :  nor  does  the  receipt  of  such 
note  of  itself  suspend  the  right  of  distraining.  [Cockburn,  C.  J.  There  was  no 
agreement  there  to  take  the  promissory  note  in  satisfaction  of  the  landlord's  right  to 
distrain.]  A  covenant  not  to  sue  upon  a  simple-contract  debt  for  a  limited  time  is 
not  pleadable  in  bar  of  an  action  for  such  debt:  Thimhhhy  v.  Bavmn,  3  M.  &  W.  210. 
The  true  principle  is  that  stated  by  Maule,  J.,  in  the  course  of  the  argument  in  Avery 
V.  Scoit,  8  Exch.  487,  499, — "There  is  no  decision  which  prevents  two  persons  from 
agreeing  that  a  sum  of  money  shall  be  paid  upon  a  contingency ;  but  they  cannot 
legally  agree,  that,  when  it  is  payable,  no  action  shall  be  maintained  for  it."  So,  here, 
if  the  parties  had  agreed  that  no  right  to  distrain  should  arise  but  upon  a  certain  con- 
tingency, that  might  have  done  ;  they  have  not,  however,  done  so  :  they  have  merely 
agreed  that  the  landlord  shall  be  deprived  of  all  legal  remedies  for  his  rent,  until 
he  shall  prove  by  production  of  his  receipt  that  he  has  paid  the  superior  landlord, — 
a  mere  agreement  to  suspend  the  remedy,  which  can  have  no  operation  at  all  in  law. 
Cur.  adv.  vult. 

Willes,  J.,  now  delivered  the  judgment  of  the  court : 

In  this  case,  one  Meredith,  being  tenant  of  a  hou.se,  underlet  certain  rooms  in  it 
to  the  plaintifT  by  a  written  agreement,  providing,  inter  alia,  that  no  distress  should 
lie  made  for  rent  until  after  Meredith  had  produced  to  the  plaintiti'  the  receipt  of  the 
superior  landlord  for  the  rent  which  had  pieviously  become  due  from  him. 

Some  time  afterwards,  it  was  agreed  by  word  of  [251]  mouth  between  the  plaintiff 
and  Meredith,  that  the  former  should  take  of  the  latter  other  rooms  in  lieu  of  the 
first,  but  upon  the  same  terms  as  to  the  rent  and  otherwise.  The  plaintitt' accordingly 
gave  up  the  first  rooms,  and  entered  upon  and  occupied  the  second  until  Meredith, 
without  paying  his  landlord  certain  rent  which  had  become  due,  or  producing  a  receipt 
for  it  to  the  plaintiff',  distrained,  by  the  defendant  as  his  broker,  upon  those  rooms  for 
rent  in  arrear  from  the  plaintift'  to  him  since  her  occupation  thereof. 

The  plaintiff  thereupon  brought  this  action  ;  and,  at  the  trial  befoi'C  the  Lord 
Chief  Ju.stice,  the  defendant  insisted  upon  Meredith's  right  to  distrain,  arguing  "  that 
the  terms  varying  the  lease  as  to  the  premises  let,  ought  to  have  l)eeii  reduced  into 
writing,  and  that  parol  evidence  thereof  was  not  admissible."  The  Lord  Chief  Justice, 
however,  directed  a  verdict  foi-  the  plaintiff',  reserving  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  him  upon  the  above  point. 

A  rule  was  accordingly  obtained  to  enter  a  verdict  for  the  defendant,  or  for  a  new 
trial  upon  the  above  ground  ;  and  a  second  point  was  made,  that  the  verdict  was 
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against  the  evidence,  the  disti'ess  lieiiij^  lawful,  mikI  the  agreement  not  to  distiain  mere 
matter  of  contract,  for  which  the  plaintili'  would  have  her  remedy  against  Meredith 
l)y  action. 

l^pon  the  argument  before  the  Lord  Chief  Justice  and  my  Brothers  Cresswell  and 
Crowder  and  myself,  the  point  reserved  was  abandoned  ;  nor  eould  it  have  been 
maintained,  the  taking  of  the  second  set  of  rooms  having  been  a  new  conti-aet  by 
parol  upoTi  the  terms  of  the  first  written  contract,  and  not  an  alteration  of  the  terms 
of  that  contract.  The  first  contract  was  for  this  purpose  like  the  written  rules  in 
Lord  Bolton  v.  Tomlin,  5  Ad.  &  E.  856,  1  Nev.  &  P.  247.  The  liability  of  the  plaintiff 
upon  it  was  probably  put  an  end  to  by  a  sur-[252]-render  by  operation  of  law,  or,  if 
not,  then  by  an  implied  agreement  not  to  sue  for  the  rent,  in  consideration  of  the 
rooms  being  given  up  :  see  Gore  v.  IFrii/Jit,  S  Ad.  &  E.  118,  3  N.  &  P.  243. 

The  defendant,  however,  argued,  upon  the  second  point  in  the  rule,  which  was  not 
taken  at  the  trial,  and  not  reserved,  that  there  ought  to  be  a  new  trial. 

The  only  point  argued  before  us  was,  that  the  agreement  not  to  distrain  was 
mei-ely  matter  of  contract,  and  had  no  specific  effect  upon  the  right  of  distress,  so  as 
to  entitle  the  plaintifl'to  maintain  an  action  of  trespass  or  replevin. 

Upon  the  argument,  the  authorities  bearing  upon  the  question  were  not  referred 
to  by  counsel  on  either  side.  We  proceed  to  consider  it,  with  the  aid  of  some  of  those 
authorities,  whicb  we  have  found  for  ourselves. 

It  is  obvious  that  the  argument  for  the  defendant  must  go  the  length  of  .saying, 
not  only  that  rent>service  and  distress,  though  the  creatures  of  the  contract  of  tenancy, 
cannot  by  the  same  contract  be  severed  from  one  another,  but  also  that  distress  is  so 
inseparable  an  incident  of  rent>service  as  not  to  be  capable  even  of  postponement. 

It  is  said,  however,  in  a  note  to  Longo  Quinto,  T.  fo.  41,  to  have  been  laid  down 
in  40  Ed.  3  (proliably  40  Ed.  3,  fo.  22,  pei'  Wichingham,  J.  ;  see  continuation  of  .same 
case,  fo.  47),  tliat  even  fealty  "may  be  postponed  for  two  or  three  years."  (a)  This  is 
in  efl'ect  what  the  contract  purports  to  do  in  the  present  case  as  to  the  distress. 

There  is  also  some  learning  upon  the  point  whether  the  distress  may  be  entirely 
released,  leaving  the  rent  seek.  In  T.  7  Ed.  4,  fo.  11,  the  Chief  Justice  assented  to 
the  argument  of  counsel,  that  distress  was  an  inscpa  [253]  rable  incident  to  a  rent- 
service,  and  therefore  could  not  be  released  :  but  Nedham,  J.,  was  of  the  contrary 
opinion,  saying,  with  apparent  reason,  that  the  release  would  be  good,  and  would 
convert  the  rent  into  a  rent-seek. 

In  Brooke's  Abi'idgmcnt,  Releases,  pi.  47,  the  case  first  referred  to  is  cited  as  an 
authority,  that,  even  an  inseparable  incident,  such  as  fealty,  may  be  postponed,  though 
not  al)solutcly  released  ;  whilst  the  case  in  7  E.  4  secondly  above  cited  is  referi'cd  to 
in  diffeicnt  places,  — see  Incidents,  20,  Tenures,  38, — as  an  authority  for  each  of  the 
lonllicting  opinions  therein  e.vpressed  by  the  judges. 

The  proposition  laid  down  in  40  E.  3,  and  referred  to  in  Longo  Quinto,  is  confirmed 
by  what  is  put  by  Lord  Coke  in  Co.  Litt.  204  b.,  whci-e  he  says,  that,  "if  a  lease  be 
in  the  attirmative,  that,  if  the  rent  be  in  ari'ear  foi-  tin'rty  days,  the  landlord  may 
distrain,  yet  he  may  distrain  within  the  thirty  days ;  for,  the  words  are  in  the 
atlirmative,  and  so  cannot  take  away  what  is  incident  of  common  right," — plainly 
implying  that  such  a  provision  in  negative  words  would  be  valid. 

In  Viner's  Abridgment,  Keloases  (G.),  it  is  laid  down,  upon  the  authority  of  the 
cases  in  the  Ycai-  Books,  that  fealty  or  distress  may  be  postponed. 

In  Hm.fford  v.  JTchsier,  1  C.  M.  &  \i.  tSOG,  no  ditliculty  was  suggested  on  the  bench 
or  at  the  hnv  as  to  the  specific  ellect  of  an  agi'ecnient  by  a  landlord  not  to  distrain  the 
goods  of  a  sti'anger  upon  the  land. 

The  above  autliorities  are  (piitc  sufiicient  to  shew  that  what  the  parlies  iiave 
undoubtedly  agiecd  to  in  point  of  fact,  is  capable  of  being  sustained  in  point  of  law. 
The  verdict  was  thcrcfoi'c  right,  and  the  rule  to  set  it  aside  must  l)e  discharged. 

Kule  discharged. 

(«)  "Jeo  puis  graunt  q.  il  n'avera  fealtie  per  ceux  deu.v  ans,  et  p.  co.sc(|uona 
extinct  a  touts  jours,"  40  E.  3,  fo.  22,  pi.  21. 
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[254]     Thomson  v.  Harding,  Official  Manager  of  the  Koyal  British  Bank. — 
In  re  Hill.     Nov.  17th,  1857. 

[S.  C.  27  L.  J.  C.  P.  38 ;  4  Jur.  N.  S.  94.] 

The  court  will,  in  virtue  of  its  inherent  power  to  prevent  the  abuse  of  its  process, 
discharge  from  custody  one  who  is  inipropei'ly  detained  in  execution  in  respect  of  a 
debt  from  which  he  is  discharged  by  his  certificate  under  the  bankrupt  act. — A. 
obtained  judgment  in  an  action  against  the  official  manager  of  a  joint-stock  bank, 
and,  having  proved  his  debt  under  a  fiat  against  the  bank,  and  also  under  the  73rd 
section  of  the  Winding-up  Act,  7  &  S  Vict.  c.  Ill,  attempted  likewise  to  prove  it 
under  a  fiat  against  B.,  a  shareholder,  against  whom  he  had  obtained  an  order  for 
execution  under  the  7  &  8  Vict.  c.  113,  s.  13  :  the  commissioner  declining  to  admit 
the  debt  to  proof,  but  receiving  it  as  a  claim,  A.  afterwards  sued  out  a  ca.  sa.  against 
B.,  and  took  him  in  execution  after  he  had  obtained  his  certificate  : — Held,  that  B. 
was  entitled  to  be  discharged,  on  motion, — either  by  virtue  of  the  iO.Sth  section  of 
the  Bankrupt  Law  Consolidation  Act,  12  ik  13  Vict.  c.  106,  or  by  virtue  of  the 
general  inherent  jurisdiction  of  the  court  over  its  own  process. 

The  Royal  British  Bank  became  bankrupt  on  the  9th  of  October,  1856.  On  the 
13th  of  December,  the  plaintiff' obtained  judgment  againstthe  bank  in  an  action  brought 
against  Harding,  the  official  manager  appointed  under  the  Winding-up  Act,  11  &  12 
Viet.  c.  45  ;  and  on  the  23rd  he  proved  his  debt  under  the  fiat  against  the  bank.  On 
the  31st  of  January,  1857,  the  plaintitt'  olitained  an  order  for  execution  against  Hill, 
under  the  7  &  8  Vict.  c.  113,  s.  13,  and  issued  afi.  fa.  thereon,  which  was  defeated  l>y 
a  bill  of  sale.  On  the  13th  of  February,  a  fiat  in  bankruptcy  issued  against  Hill, 
under  which  he  was  duly  adjudged  bankrupt.  In  April,  the  plaintiff'  applied  to  the 
commissioner  to  be  allowed  to  prove  his  debt  under  Hill's  fiat ;  the  commissioner 
refused  to  allow  it  as  a  "  proof,"  but  admitted  it  as  a  "  claim,"  under  the  140th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106.  On  the  13th  of 
May,  Hill  obtained  a  certificate  of  the  first  class.  On  the  11th  of  August,  Hill  was 
arrested  on  a  ca.  sa.  at  the  suit  of  the  plaintiff'.  Application  was  made  to  Wightman,  J., 
at  chambers,  for  his  discharge,  but  that  learned  judge  referred  the  matter  to  the  court. 
The  case  was  afterwards  bi-ought  Ijefore  Martin,  B.,  and  Willes,  J.  ;  but,  under  the 
circumstances,  they  did  not  think  proper  to  order  the  dischai-ge  of  Mr.  Hill,  but  the 
following  order  was  made  l)y  Willes,  J., — "that,  upon  payment  of  the  amount  of  the 
reserved  dividend  into  court,  to  abide  such  order  as  the  court  or  a  judge  may  [255] 
think  fit  to  make  respecting  it,  having  regard  to  the  equities  of  the  case,  the  defendant 
[Hill]  consenting  that  the  court  or  a  judge  may  order  the  plaintiff'  to  re-take  him  on 
the  writ  already  issued,  or  any  other  writ  to  be  issued,  be  discharged  out  of  custody 
as  to  this  action, — the  costs  of  the  application  to  be  in  the  discretion  of  the  said  court 
or  judge." 

Mr.  Hill,  being  unable  to  comply  with  the  condition  imposed  upon  him  by  this 
order,  remained  in  custody. 

Lush,  Q.  C,  on  a  former  d.ay  in  this  tei'ra,  obtained  a  rule  nisi  for  his  discharge. 

Byles,  Serjt.,  now  shewed  cause.  By  the  10th  section  of  the  7  &  8  Vict.  c.  113, 
the  creditor  is  bound  to  prove  under  the  fiat  against  the  bank,  and  also,  by  11  &  12 
Vict.  c.  45,  s.  73,  under  the  winding-up  act,  before  he  can  obtain  an  order  for  execution 
against  a  .shareholder.  The  plaintiff  claimed  to  prove  under  Hill's  fiat  in  respect  of 
the  new  debt  created  by  that  order ;  but  the  commissioner  held  that  he  was  not 
entitled  so  to  do.  [Willes,  J.  The  certificate  bars  all  debts,  whether  joint  or 
separate.]  True  ;  but  the  debt  created  by  the  order  of  the  court  is  not  the  same  debt 
as  that  due  from  the  bank.  The  law  as  to  double  proof  is  well  stated  by  Lord  Justice 
Tui'iier,  in  the  case  of  Ex  parte  Goldsmid,  In  re  Deane  and  Youle,  25  Law  J.,  Bankr.  25. 
George  Deane  and  Frederick  Youle  carried  on  business  at  Liverpool,  under  the  firm  of 
"  Deane,  Youle,  &  Co."  They  also  carried  on  business  at  Pernaml)uco  in  partnership 
with  one  Alfred  Philip  Youle, — the  two  firms  being  perfectly  distinct,  and  Alfred 
Philip  Youle  having  no  interest  in  the  Liverpool  business.  The  Pernambuco  house 
drew  Ijills  upon  and  they  were  accepted  by  the  Li\erpool  house  bona  fide  and  in  the 
ordinary  course  of  busines.s,  and  two  of  such  liills  came  into  the  hands  of  [256] 
Goldsmid  honestly  in  the  due  course  of  trade  :  the  Liverpool  fii'm  became  bankrupts, 
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and  afterwards  the  Pcrnanihuco  firm  entered  into  a  "eoneordata"  with  their  creditors, 
ini<h'r  which  they  vested  property  in  the  trustees  for  the  benefit  of  their  creditors: 
Goldsniid  received  a  dividend  under  the  "eoneordata,"  out  of  the  assets  vested  in  the 
trustees  of  the  rernanihuco  iii'ni,  as  drawers  of  the  hill ;  they  subsequently  attempted 
to  prove  aijainst  the  Liverpool  firm  as  acceptors  of  tlw  bill,  but  the  commissioner  held 
that  there  was  no  right  of  douljle  proof  ;  and  his  decision  was  affirmed  on  appeal, — 
Lord  Justice  Knight  Biiice  dissenting.  Lord  Justice  Turner,  in  giving  judgment, 
says:  "The  rule  lias  long  been  settled^  that,  in  the  administration  of  estates  in  liank- 
ruptcy,  the  joint-estate  is  to  be  distributed  amongst  the  joint  creditors,  and  the 
separate  estate  amongst  the  separate  creditois ;  the  surplus  of  the  joint-estate,  after 
payment  of  the  joint-debts,  going  over  to  the  separate  estates,  and  the  surplus  of  the 
separate  estate,  after  payment  of  the  separate  debts,  going  over  to  the  joint-estate. 
In  bankruptcy,  too,  all  the  creditors  upon  the  same  estate  stand  upon  an  equal  footing  : 
but,  as  observed  by  Lord  Hardwicke  in  Ex  parte  Bmul,  1  Atk.  98,  if  a  creditor  having 
a  joint  and  separate  security,  be  permitted  to  prove  against  both  the  joint  and  sepai'ate 
estates,  he  draws  from  the  sepai'ate  estate  to  the  prejudice  of  other  joint  creditors  who 
have  an  equal  right  with  himself  to  come  upon  that  estate.  From  this  consequence, 
coupled  with  the  analogy  derived  from  the  rule  at  law,  that  the  obligee  in  a  joint  and 
several  l)ond  catniot  sue  the  obligors,  and  each  of  them  sevei-ally,  at  the  same  time,  a 
further  rule  has  al.so  been  established  in  bankruptcy,  that,  generally  speaking,  a  joint 
and  separate  creditor  cannot  prove  against  both  the  joint  and  separate  estates,  but 
must  elect  against  which  of  them  he  will  prove.  Whether  [257]  these  rules  are 
founded  upon  just  principles,  or  based  upon  sound  reasoning,  is  not  for  us  to  determine. 
They  are  woven  into  the  systempf  the  bankrupt  laws,  and  we  are  bound  to  abide  by  them." 
f  \\'illiams,  J.  I  must  confess  I  do  not  see  the  applicability  of  that  case  to  the  present.] 
It  shews  that  the  commissioner  was  right  in  declining  to  allow  the  plaintiff  to  prove 
against  the  separate  estate  of  Hill :  and,  if  so,  he  had  a  right  to  proceed  as  he  has  done. 
But,  assuming  that  Mr.  Hill  is  improperly  detained,  this  is  not  the  proper  tribunal  to 
apply  to  for  relief ;  l)ut  the  court  of  review,  when  it  existed,  or  the  Great  Seal :  liansfurd 
V.  liar  III,  7  Dowl.  P.  C.  807  ;  E.r  parle  Dunk,  2  Mont.  &  Ayr.  67.') ;  Ex  purte  Bernasconi, 
■2  Glyn'(^'  J.  .381.  The  20.5th  section  of  the  12  &  L3  Vict.  c.  106,  does  not  apply  to 
this  ca.se.  The  first  branch  i-elates  to  mesne  process  :  it  enacts  that  "any  bankrupt 
who  shall,  after  his  certificate  shall  have  been  allowed,  be  ari-ested,  or  have  any  action 
brought  against  him  foi-  any  debt,  claim,  or  demand  provable  under  his  bankruptcy, 
shall  be  discharged  upon  entering  an  appearance,  and  may  plead  in  general  that  the 
cause  of  action  acciued  before  he  became  bankrupt,  and  may  give  this  act  and  the 
special  matter  in  evidence:"  and  the  latter  branch  relates  to  final  process, — "and,  if 
any  such  bankrupt  shall  be  taken  in  execution  or  detained  in  prison  for  such  debt, 
claim,  or  demand,  where  judgment  has  been  obtained  before  the  allowance  of  his 
certiticate,  it  shall  be  lawful  for  any  judge  of  the  court  wherein  judgment  has  l)een  so 
obtained,  on  such  liankrupt  pi-oducing  his  certiticate,  to  order  any  officer  who  shall 
have  such  bankrupt  in  custody  by  virtue  of  such  execution,  to  discharge  such  bankrupt," 
iVc.  Here,  no  judgment  has  been  obtained  against  Hill, —only  a  judgment  in  an  action 
against  the  official  nianagei'  of  the  K'oy.al  iSritish  Hank.  [Cocklturn,  C  J.  Which  is 
made  by  the  subsequent  proceeding  [258]  under  the  statute  equivalent  to  a  judgment 
against  Hill.]  The  (piestion  is,  wlndher  the  order  upon  Hill  under  the  7  i^' 8  Viet.  c.  113, 
s.  13,  is  a  judgment  .against  him  within  the  meaning  of  the  20.5th  section  of  the  bankrupt 
act.  It  is  clearly  not  within  the  woids.  [Crowder,  J.  Why  not'!  Mr.  Hill  is  detained 
for  a  debt  or  demand  for  which  judgment  had  been  obtained  before  the  allowance  of 
his  certificate.]  It  is  not  a  judgment  against  him.  [Cockburii,  C.  J.  The  words  of  the 
20.0th  section  do  not  r'e(|uiie  that  it  shall  be  a  judgment  against  him.  The  case  iscei'tainly 
within  the  mischief  which  the  statute  intended  to  nMuedy.  ]  It  is  at  all  events  discre- 
tionary with  the  court,  to  discharge  the  jiaity  from  custody  or  not.  [Cockliurn,  C.  J. 
Justice  requires  us  to  dischaige  him,  if  a  [)roper  case  be  made  out.  The  whole  policy 
of  the  law  is  opposed  to  his  ilctention.] 

Lush,  Q.  C.  (with  whom  was  (Tritiitlis),  contrA.  Whether  the  commissioner  was 
right  or  wrong  in  refusing  to  allow  the  plaintifl'  to  ))rove  this  debt  under  the  separate 
fiat  against  Hill,  is  perfectly  innnaterial.  'Ihe  certificate  discharges  the  baukru|)t  from 
all  debts,  whether  joint  or  separate,  due  by  him  when  he  became  bankrui)t,  and  from 
all  claims  and  demands  made  provalile  under  the  bankru])tcy  :  12  iV  1.3  Vict.  c.  106, 
s.  200,     The  distribution  of  the  estates   is  a  totallv  difVerent    matter.     The  case  of 
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Ex  parte  GoklsmiJ,  25  Law  J.,  Bankr.  25,  has  no  bearing  whatever  upon  this.  This 
case  comes  clearly  within  the  woi'ds  of  the  205th  section.  If  this  had  been  an  action 
against  Hill,  the  entry  of  a  claim  on  the  proceedings  would  have  been  an  election  by 
the  creditor  to  take  the  benefit  of  the  fiat,  and  a  relinquishment  of  the  action  ;  s.  182. 
The  9th  section  of  the  act  for  the  regulation  of  joint-stock  l)anks,  7  &  8  Vict.  c.  113, 
enacts  that  [259]  "  every  judgment,  decree,  or  oirler  of  any  court  of  justice  in  any 
pi'oceeding  against  the  company,  may  be  lawfully  executed  against,  and  shall  have  the 
like  effect  on,  the  propeity  and  eftects  of  the  company,  and  also  subject  to  the  pro- 
visions thereinafter  contained,  upon  the  person,  property,  and  eflFects  of  every  share- 
holder and  former  shareholder  thereof,  as  if  every  individual  shareholder  and  former 
shareholder  had  been  by  name  a  party  to  such  proceeding."  The  10th  section 
enacts  that  "  it  shall  be  lawful  for  the  plaintiff  to  cause  execution  upon  any 
judgment,  decree,  or  order  obtained  by  him  in  any  such  action  or  suit  against 
the  compan}',  to  be  issued  against  the  property  and  effects  of  the  company ; 
and,  if  such  execution  shall  be  ineffectual  to  obtain  satisfaction  of  the  suras  sought 
to  be  recovered  thereby,  then  it  shall  be  lawful  for  him  to  have  execution,  in  satisfac- 
tion of  such  judgment,  decree,  or  order,  against  the  person,  property,  and  effects  of 
any  shareholder,  or,  in  default  of  obtaining  satisfaction  of  such  judgment,  decree,  or 
order  from  any  shareholder,  against  the  person,  property,  and  effects  of  any  person 
who  was  a  shareholder  of  the  company  at  the  time  when  the  cause  of  action  against 
the  company  arose  :  "  and  then  follows  a  proviso  limiting  the  extent  of  the  liability 
of  former  shareholders.  Then  comes  the  13th  section,  which  provides  for  the  mode 
of  enforcing  judgments  against  shareholders,  and  which  enacts,  "that,  in  the  ca.ses 
provided  by  this  act  for  execution  on  any  judgment,  decree,  or  order,  in  any  action  or  suit 
against  the  company,  to  be  issued  against  the  pei-son  or  against  the  property  and  effects 
of  anj'  shareholder  or  former  shareholder  of  such  company, — or  against  the  property  and 
effects  of  the  company  at  the  suit  of  any  shareholder  or  former  shai-eholdei',  in  satisfaction 
of  any  money,  damages,  costs,  and  expenses  paid  or  incurred  by  him  as  afoi'esaid  in  any 
action  or  suit  against  the  company,—  [260]  such  execution  may  be  issued,  by  leave  of  the 
court,  or  of  a  judge  of  the  court  in  which  such  juilgment,  decree,  or  order  shall  have  been 
obtained,  upon  motion  or  summons  for  a  rule  to  shew  cause,  or  other  motion  or  summons 
consistent  with  the  practice  of  the  court,  without  any  suggestion  or  scire  facias  in  that 
behalf ;  and  that  it  shall  be  lawful  for  such  court  or  judge  to  make  absolute  or  dischai-ge 
such  rule,  or  allow  or  discharge  such  motion  (as  the  case  may  be),  and  to  direct  the 
costs  of  the  application  to  be  paid  by  either  party,  or  to  make  such  order  therein  as 
to  such  court  or  judge  shall  seem  fit,"  &c.  Reading  those  sections  with  the  205th 
section  of  the  Bankrupt  Act,  there  can  be  no  doubt  that  the  present  ease  falls  within 
the  very  words  as  well  as  within  the  spirit  of  that  enactment.  Knowing  that  a  judg- 
ment against  a  joint-stock  bank  might  become  in  effect  a  judgment  debt  against  each 
of  the  shareholders,  the  legislature  in  s.  205,  cantioush'  abstains  from  using  language 
limiting  it  to  a  judgment  against  the  bankrupt  individually.  An  attaehnient  for  non- 
payment of  money  or  costs  is  not  a  "  judgment  "  ;  and  yet  the  courts  always  discharged 
parties  from  custody  under  attachments,  where  they  had  become  bankrupt,  and  had 
obtained  certificates  :  The  King  v.  Edwards,  9  B.  &  C.  652.  [They  were  here  sto])ped 
by  the  court.] 

CoCKBURN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  It 
appears  that  Mr.  Hill  was  a  shareholder  or  partner  in  a  joint-stock  banking  company, 
that  the  company  had  become  bankrupt,  that  the  plaintiff  had  obtained  judgment  in 
an  action  against  them,  that  he  duly  proved  the  debt  against  the  bank,  and,  being 
unable  to  obtain  satisfaction  thei-eof  out  of  the  property  of  the  company,  afterwards 
procured  an  order  for  an  execution  against  Hill  as  a  shareholder.  Hill  in  the  mean- 
time had  become  bankrupt  in  his  in-[261]-dividual  character,  apart  from  his  character 
of  shareholder  in  the  company  ;  and,  under  his  bankruptcy,  his  estate  would  in  the 
first  instance  be  a\ailable  for  payment  of  his  separate  creditor's,  and  any  surplus  would 
go  towards  satisfaction  of  the  debts  of  the  company.  The  plaintift"  a])plied  to  the 
commissioner  to  be  allowed  to  prove  his  demand  under  the  fiat  against  Hill ;  but  the 
commissioner  declined  to  allow  it  to  be  pro-\-ed,  Ijut  permitted  it  to  Ije  entered  as  a 
"  claim,"  to  be  postponed  until  after  all  the  separate  ci'editors  should  have  been  satis- 
fied. In  either  case.  Hill  would  be  entitled  to  the  protection  of  the  bankrupt  laws. 
As  a  member  of  the  partnership  he  was  a  bankrupt ;  and  the  joint  property  of  the 
partnership  was  available  in  the  first  instance  towards  satisfaction  of  the  joint  debts. 
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As  an  iiiili\i(iuiil  Ixiuknipt,  liis  property  was  availaWe  in  the  lii'st  in.stani.-e  to  satisfy 
the  debts  owing  by  him  individually.  When  he  obtiiined  his  certificate  of  conformity, 
he  was  entitled  to  personal  immunity  against  any  execution  which  might  be  issued 
in  reference  either  to  a  partnership  or  a  separate  liability.  We  are  not  called  upon  to 
ilecido  whether  the  learned  commissioner  was  right  or  not  in  holding  that  the  plaintitfs 
demand  was  admissible  as  a  "claim"  against  the  separate  estate  of  Hill.  We  have 
nothing  whatever  to  do  with  that.  It  is  enough  for  us  to  say,  that,  whether  as  a 
bankrupt  in  connection  with  the  company,  or  on  his  sepai'ate  account,  he  is  entitled 
to  personal  immunity.  The  only  remaining  question  is,  whether  this  court  is  the 
proper  triliunal  to  i-esort  to  for  his  lil)eration.  1  am  of  opinion  that  the  application 
is  properly  made  to  this  court,  under  whose  process  he  has  l)eeu  arrested.  It  seems 
to  nic  that  the  case  is  within  the  terms,  and  it  cerUiinly  is  within  the  spirit  of  the 
205th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  l.S  Vict.  c.  106, 
which  enacts  "  that  any  bankrupt  who  shall,  after  his  [262]  certiticate  shall  have  been 
allowed,  he  arrested,  or  have  any  action  brought  against  him,  for  any  debt,  claim,  or 
demand  provable  under  his  bankruptcy,  shall  be  discharged,  &c.  ;  and,  if  any  such 
l)ankrupt  shall  be  taken  in  execution  or  detained  in  prison  for  such  debt,  claim,  or 
denian(l,  where  judgment  has  been  obtained  before  the  allowance  of  his  certificate,  it 
shall  Ije  lawful  for  any  judge  of  the  couit  wherein  judgment  has  l)een  so  olitained,  on 
such  bankrupt  producing  his  certificate,  to  oi'der  any  officer  who  shall  have  such  bank- 
ru])t  in  custody  by  virtue  of  such  execution,  to  discharge  such  bankrupt,"  &c.  The 
plaintiff  having  olitaiued  a  judgment  against  the  bank,  and  failing  to  obtain  satisfaction 
out  of  the  property  of  the  company,  procure  an  order  for  an  execution  against  Hill 
pursuant  to  the  provisions  of  the  7  &  8  Vict,  c  113.  I  cannot  but  think  that  the 
language  of  the  12  &  13  Vict.  c.  106,  s.  20-5,  applies  to  such  a  case,  and  that  this  person 
is  in  custody  substantially  under  an  execution  upon  the  judgment.  It  has  been  very 
properly  observed  by  Mr.  Lush,  that,  when  that  section  speaks  of  the  bankrupt  having 
been  taken  in  execution  upon  a  judgment,  it  studiously  avoids  speaking  of  a  judgment 
obtained  against  him  indiviflually.  I  think,  therefore,  we  might  safely  act  upon  that 
section,  even  if  we  had  no  jurisdiction  independently  of  it.  But  I  think  the  court 
has  an  inherent  jurisdiction  to  prevent  the  al)use  of  its  process,  and  that  the  moment 
Hill  obtained  his  certificate,  it  was  an  abuse  of  the  process  of  this  court  to  detain  him 
in  custody  under  it.  I  therefore  am  of  opinion  that  Hill  is  entitled  to  protection  and 
immunity  under-  the  20.'5th  .section  of  the  bankrupt  act,  and  that  the  application  for 
his  discharge  was  properly  made  to  this  court. 

Ckowiiek,  J.  I  am  of  the  same  opinion.  It  is  unnecessary  to  determine  whether 
the  commissioner  wa.s  [263]  right  or  wrong  in  admitting  the  amount  due  on  the  judg- 
ment against  the  bank  as  a  claim  under  Hill's  bankruptcy,  because  I  think  that  in  any 
view  he  is  improperly  detained  in  custody.  It  is  said  that  the  application  for  his 
discharge  should  have  been  made  to  the  court  of  bankruptcy.  But  it  seems  to  me  that 
the  conit  of  bankruptcy  can  have  nothing  to  do  with  the  detention  of  a  party  upon 
an  execution  issued  under  an  order  of  this  couit.  This  court  clearly  must  be  the 
proper  tribunal  for  that  purpose.  I  am  very  much  disposed  to  think  that  tlie  case 
comes  within  the  205th  section  of  the  l)ankrnpt  ai't :  there  is  great  force  in  the  observa- 
tion that  the  language  of  that  section  is  not  limited  to  a  judgment  against  the  individual. 
At  the  same  time,  howevei',  I  would  rather  rest  my  judgment  upon  the  general  inhcrctit 
jurisdiction  of  the  coui't  to  dischai'gc  from  custody  a  person  found  dct^iined  under 
its  process,  who  has  a  right  to  bo  dischar-ged.  Under  the  circumstances,  it  seems  to 
me  that  we  are  bound  to  discharge  Mr.  Hill. 

\Vii-l,KS,  J.  I  am  cntiicly  of  the  same  opinion.  If,  instead  of  ])roceeding  under 
the  13th  section  of  the  7  &  8  Vict.  c.  113,  the  plaintiff  had  proceeded  under  the  lOtli 
section,  by  .scire  facias,  it  is  quite  clear  that  ho  would  have  had  a  judgment  against 
Hill  which  would  have  constituted  a  debt :  Murslon  v.  Lund,  Hi  Q.  B.  314.  Having 
obtaiiiLil  his  certiticate  of  conformity  under  the  Hat  against  him,  Hill  would  unques- 
tionably ha\o  b(!on  discharged  from  that  debt;  and  mig'it  either  ha\  e  a|)plied  to  the 
court  under  the  20.")th  section  of  the  12  it  13  Vict.  c.  106,  or  have  proceeded  by 
audita  querela.  The  only  diU'cronc^e  l)etwo(Mi  that  sujiposocl  case  and  this  is,  that  here 
the  plainlilV  has  obtained  an  oilier  of  this  I'onrt  for  execution  .against  Hill  njion  the 
judgme?it  obtained  against  the  liank,  under  [264]  s.  1.3,  instead  of  ])rocee(ling  by  scire 
facias  under  s.  10.  But  I  think  it  is  (|nilc  clear  that  the  legislature  intendeil  the 
ell'ect  of  the  [)rocecdings  under  both  sections  in  this  respect  to  be  the  s;une,  I  he  only 
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difference  being  that  the  one  is  a  shorter  course  than  the  other.  It  is  said  that  the 
case  is  not  within  the  20.5th  section  of  the  12  &  13  Vict.  c.  106,  because  there  is  no 
judgment  against  Mr.  Hill :  but,  if  not  literally  within  the  words,  it  is  evidently 
within  the  intention  of  the  legislature.  And  I  quite  agree  that  the  court  has  power 
to  interfere  in  all  cases  to  prevent  an  abuse  of  its  process.  I  do  not  wish  to  impute 
oppression  to  the  plaintiil'  in  this  case  :  but,  under  all  the  circumstances,  I  do  think 
it  would  be  most  oppressive  and  unjust  to  allow  him  to  detain  Mi'.  Hill  in  custody. 
There  is  a  case  of  ll'oodwarJ  v.  Meredith,  2  D.  &  L.  13.5,  where  Coleridge,  J.,  stayed 
proceedings  under  circumstances  very  siniilai'  to  those  in  Ranttford  v.  Bairi/,  and  gi\'ing 
some  very  excellent  reasons  for  supposing  that  the  judgment  of  Lord  Wensleydale  (for 
whose  opinions  one  has  always  the  highest  respect)  is  not  accurately  represented  by 
the  reporter.  In  that  case  {U'oodwanl  v.  Mercditli)  the  plaintifl's  recovered  a  verdict 
in  an  action  of  assumpsit  on  two  bills  of  exchange,  for  681.  6s.  damages  and  costs,  and 
signed  judgment  after  a  fiat  in  bankruptcy  had  issued  against  the  defendant :  they 
afterwards  proved  under  the  fiat  for  the  amount  of  the  bills,  the  commissioner  refusing 
to  allow  them  to  prove  for  the  costs  ;  the  bankrupt  never  obtained  his  certificate,  nor 
was  any  dividend  paid  :  subsequently,  the  plaintiti's  sued  out  a  writ  of  scire  facias  to 
revive  the  judgment,  solely  with  the  view  of  reco\'ering  the  costs  ;  and  Coleridge,  J., 
in  making  absolute  a  rule  to  stay  the  proceedings,  says, — "  It  cannot  I  think,  be  well 
doubted,  that,  in  the  exercise  of  that  control  over  the  proceedings  of  parties  litigant, 
which  our  courts  now  constantly  exercise,  we  may  interfere  [265]  to  stay  them  when 
they  are  clearly  in  violation  of  a  statute,  and  can  tend  to  no  useful  result.  The  court 
here  sees  it  admitted  that  the  plaintifl'  has  done  that  the  legal  effect  of  which  is  a 
relinquishment  of  his  action,  for  the  present  at  least,  and  yet  is  attempting  to  proceed 
to  execution  in  it.  If  it  were  not  to  interfere,  it  would  only  drive  the  defendant  to 
apply  to  a  court  of  equity  for  pi-otection,  which  it  ought  not  to  do  where  it  is  perfectly 
competent  itself  to  afford  the  same.  It  is  quite  in  analogy  with  its  usual  course,  to 
interfere  and  stay,  either  absolutely  or  until  the  happening  of  a  certain  event,  or  the 
performance  of  a  certain  act,  the  proceedings  in  a  case  which  for  the  present  the 
plaintiff  has  no  right  to  carry  on."  Some  very  strong  observations  as  to  the  power  of 
the  court  are  made  by  Alderson,  B.,  in  an  earlier  case  of  Cocker  v.  'Tempest,  7  M.  & 
W.  502  :  "  The  power,"  he  says,  "  of  each  coui't  over  its  own  process  is  unlimited  :  it 
is  a  j)ower  incident  to  all  courts,  inferior  as  well  as  superior  :  were  it  not  so,  the  court 
would  be  obliged  to  sit  still  and  see  its  own  process  abused  for  the  purpose  of  injustice. 
The  exercise  of  the  power  is  certainly  a  matter  for  the  most  careful  discretion  ;  and, 
where  there  are  conflicting  statements  of  facts,  I  agree  that  it  is  in  general  much 
better  not  to  try  the  question  between  the  parties  on  affidavit.  The  power  must  be 
used  equitably  ;  but,  if  it  be  made  out  that  the  process  of  the  court  is  used  against 
good  faith,  the  court  ought  to  interfere  to  prevent  it,  for  the  purpose  of  administering 
justice.  The  distinction  between  this  power  and  that  which  is  exercised  by  a  court  of 
equity  in  granting  an  injunction  is,  that  the  injunction  stops  proceedings  in  another 
court,  this  only  in  the  court  in  which  the  proceedings  are."  Another  point  arises 
here.  It  is  plain  that  this  is  a  debt, — a  liquidated  money  demand  ;  and,  liut  for  the 
circumstance  of  these  banking  companies  being  corporations,  there  would  [266]  I'e  no 
difficulty  in  dealing  with  the  case  :  this  would  be  an  ordinary  partnership  debt,  and 
would  be  discharged  by  the  certificate.  But  for  the  provisions  (ss.  10-13)  of  the  7  & 
8  Vict.  c.  113,  the  shareholders  would  not  be  liable  at  all.  We  must,  therefore,  look 
and  see  what  remedy  those  sections  intended  to  give  to  the  creditor.  They  give  him 
a  peculiai'  remedy  by  scire  facias  or  motion  for  execution  to  recover  a  debt,  a  money 
demand,  which  would  be  barred  by  a  certificate.  When  an  order  under  s.  13  has  been 
obtained  against  a  shareholder,  he  is  at  once  liable  to  be  taken  in  execution.  If  that 
does  not  constitute  a  "  debt,"  I  cannot  conceive  what  would  bi'ing  any  liability  within 
that  category.  With  regai'd  to  the  decision  of  the  commissioner, — all  that  he  seems 
to  have  decided  was,  that,  notwithstanding  the  peculiar  machinery  provided  by  the 
statute,  the  debt  still  remained  a  joint  debt,  and,  having  elected  to  prove  against  the 
joint^estate,  the  creditor  could  not  be  allowed  also  to  prove  against  the  separate  estate. 
I  am  by  no  means  satisfied  that  his  decision  was  not  ijuite  right :  l)ut,  even  if  he  were 
wrong,  it  makes  no  difference  so  far  as  regards  the  right  of  the  applicant  to  be  dis- 
chargetl  from  custorly.  I  may  add  that  I  should  ha\'e  made  an  order  for  the  discharge 
of  Mr.  Hill  in  vacation,  but  for  the  circumstance  of  the  matter  having  been  already 
before  another  judge,  who  entertained  doubts  about  it. 
Rule  absolute. 
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Upon  a  refereuue  of  all  matters  in  difference  in  a  cause, — "the  costs  of  the  cause,  and 
also  the  costs  of  the  oider  and  of  the  reference  and  award,  to  abide  the  event  of  the 
award," — with  power  to  the  arbitrator  to  direct  how  the  verdict  in  the  cause  should 
be  entered  ;  the  costs  of  the  cause  follow  the  event  of  the  cause  as  decided  by  the 
award. — In  slandei',  the  declaration  contained  four  counts:  the  defendant  pleaded 
not  guilty  to  the  whole  declaration,  and  further  to  the  second  count  a  multifarious 
plea  of  justification  setting  forth  three  several  circumstantial  statements  of  mis- 
conduct on  the  part  of  the  plaintiff,  any  one  of  which  would  be  a  sufficient  answer 
to  the  count :  the  plaintitt'  took  issue  on  the  pleas ;  and,  upon  a  reference  of  "  all 
matters  in  difference  in  the  cause,"  with  a  provision  that  "  the  costs  of  the  cause, 
and  also  the  costs  of  the  order  and  of  the  reference  and  award,  should  abide  the 
event  of  the  award,"  and  that  "  the  arbitrator  should  have  power  to  direct  how  the 
verdict  in  the  cause  should  be  entered," — the  arlntrator  found,  upon  not  guilty,  for 
the  plaintiff  as  to  the  second  and  fourth,  and  for  the  defendant  as  to  the  first  and 
third  counts  ;  and,  as  to  the  second  issue,  he  found  that  the  plea,  so  far  as  related 
to  one  of  the  matters  justified,  was  proved,  and  as  to  the  rest  not  proved  ;  and, 
being  of  opinion  that  the  part  proved  was  an  answer  to  the  second  count,  he 
assessed  no  damages  for  the  plaintiff  on  that  count,  but  assessed  his  damages  on  the 
fourth  count  at  40s. :— Held,  that  the  proper  principle  of  taxation  was,  to  allow  the 
plaintiff  no  costs  of  any  part  of  the  plea  of  justification,  and  the  defendant  costs  only 
of  the  part  expressly  found  to  be  true,  including  costs  of  evidence  applicable  to  such 
part,  though  also  applicable  to  the  residue  of  the  plea,  but  not  costs  of  any  evidence 
applicable  exclusively  to  that  part  of  the  plea  which  was  found  to  be  untrue. 

This  wivs  an  action  of  slander.  The  first  count  of  the  declaration  stated,  that, 
before  this  suit,  whilst  one  Mr.  Furnell  was  walking  in  the  company  of  the  plaintiff, 
the  defendant,  addressing  the  said  Mr.  Furnell,  falsely  and  maliciously  spoke  and 
published  of  the  plaintiff"  the  words  following,  that  is  to  say,  "  I  (meaning  the  defen- 
dant) am  sorry  to  see  you,  Furnell  (meaning  the  said  Mr.  Fiunell),  walking  in  the 
company  of  a  thief"  (meaning  the  plaintiff),  the  defendant  meaning  thereby  that  the 
plaintili'  was  a  thief. 

The  second  count  stated,  that,  before  and  at  the  time  of  the  committing  by  the 
defendant  of  the  grievances  next  thereinafter  mentioned,  the  plaintiff  was  and  still  is 
cariying  on  a  certain  trade  and  Ijusiness,  to  wit,  the  trade  and  l)usiness  of  a  ship- 
owner, broker  for  the  sale  of  ships,  ship,  insurance,  and  genei-al  brokci',  and  seller  of 
shares  in  ships  ;  and  that,  bcfoi-c  this  suit,  whilst  one  Mr.  Furnell  was  walking  in  the 
company  of  the  plaintiff,  the  defendant,  addressing  the  said  Mr.  Furnell,  falsely  and 
maliciously  spoke  and  pul)lished  of  and  concerning  the  jilaintiff,  and  of  and  concerning 
him  in  and  in  rehition  to  his  said  trade  and  business,  [268]  the  wonls  following,  that 
is  to  say,  "  I  (meaning  the  defendant)  am  sorry  to  see  you,  Furnell  (meaning  the  said 
Mr.  Furnell),  walking  in  the  company  of  a  thief"  (meaning  the  plaintiif),  the  defen- 
dant meaning  thereljy  tiiat  the  |)laintiff  had  been  guilty  of  dishonest}',  fraud,  .uiil 
cheating,  in  and  about  and  in  relation  to  his  said  trade  and  business. 

The  third  count  slated  that  the  pl.iintitf,  before  and  at  the  time  of  the  committing 
by  the  defendant  of  the  grievances  next  thereinafter  mentioned,  was  and  still  is,  to 
wit,  in  partnershij)  with  a  certiiin  other  ])eison,  the  managing  owner  and  ship's 
husband  of  certain  ships,  being  employed  in  such  business  by  the  respective  ])art- 
owners  of  the  .said  ships  ;  and  that,  liefore  this  suit,  whilst  one  Mr.  Fnrnell  was  walk- 
ing in  the  company  of  the  plaintiff,  the  defendant,  addressing  the  said  Mr.  Furnell, 
falsely  and  maliciously  spoke  and  published  of  and  concerning  the  i)laintilf,  and  of  and 
concerning  him  in  and  in  relation  to  bis  said  business  as  such  managing  owner  and 
ship's  iuisband  as  aforesaid,  the  words  following,  that  is  to  say,  "  1  (meaning  the 
defendant)  am  sorry  to  see  you,  Furnell  (meaning  the  said  Mr.  Furnell),  in  the  com- 
pany of  a  thief"  (meaning  tlie  plaiutilf),  the  defendant  meaning  thereby  that  the 
plaintiff  had  been  guilt\'  of  dishonesty,  fraud,  and  dicaling  in  and  about  and  in 
relation  to  his  said  business  .is  such  managing  ownei'  and  ship's  husband  as  aforesaid. 


744  REYNOLDS   I'.  HARRIS  3  C.  B.  (N.  S.) 269 

The  fourth  count  stated,  that,  before  and  at  the  time  of  the  committing  by  the 
defendant  of  the  grievances  thereinafter  mentioned,  the  plaintiff"  exercised,  and  thence 
continually  had  exercised,  and  still  was  exercising,  the  business  of  a  broker  for  the 
sale  of  ships,  and  of  a  seller  of  shares  in  ships,  and  had  represented  to  the  defendant 
that  he  the  plaintiff'  was  of  opinion,  that,  if  the  defendant  would  purchase  of  and  from 
him  certain  shares  in  certain  ships,  which  he  the  plaintiff'  then  [269]  had  to  sell,  the 
same  would  yield  profit  to  the  defendant,  and  the  defendant  was  induced  to  purchase 
and  did  purchase  the  said  shares  of  and  from  the  plaintiff';  that,  in  and  about  the 
said  representation  concerning  and  the  said  sale  of  the  said  shares,  he  the  plaintiff' 
conducted  himself  with  fairness,  honesty,  and  integrity  ;  yet  that  the  defendant  falsely 
and  maliciously  spoke  and  published  of  and  concerning  the  plaintiO,  and  of  and  con- 
cerning him  in  and  in  relation  to  his  said  last^mentioned  business,  and  of  and  concern- 
ing the  plaintiff's  conduct  in  and  about  the  said  representation  concerning  and  the 
said  sale  of  the  said  shares,  the  words  following,  that  is  to  saj^,  "  It  (meaning  the 
conduct  of  the  plaintiff'  in  and  about  the  said  representation  concerning  and  the  said 
sale  of  the  said  shares)  was  a  swindle  to  get  the  money  (meaning  the  purchase-money 
of  and  for  the  said  shares)  out  of  my  (meaning  the  defendant's)  pocket  foi'  the  ships 
(meaning  the  said  ships),  and  he  (meaning  the  plaintiff)  knew  when  he  (meaning  the 
plaintiff')  induced  me  (meaning  the  defendant)  to  take  shares  (meaning  the  said  shares) 
that  they  (meaning  the  said  shares)  would  not  make  the  proiit "  (meaning  the  profit 
which  the  plaintiff'  had  represented  that  in  his  opinion  they  would  make),  the  defen- 
dant therelij'  meaning  that  the  plaintiff'  had  by  fraudulent  representations,  and  with 
intent  to  cheat  the  defendant,  induced  the  defendant  to  purchase  the  said  shares. 
Claim  10001. 

The  defendant  pleaded, — first,  not  guilty. 

Secondly,  to  the  second  count,  that,  while  the  plaintiff'  cai-ried  on  the  trade  and 
business  therein  mentioned,  and  before  the  committing  of  the  griev;uices  in  that  count 
mentioned,  the  plaintiff'  was  employed  in  the  way  of  his  said  trade  and  business  to 
negotiate  a  charterparty  of  a  ship  called  the  "Orynthia,''  belonging  to  Messrs.  Bradley 
&  Potts,  of  Sunderland,  and  which  [270]  ship  was  accordingly  chai'tered  by  the  said 
Messrs.  Bradley  ik  Potts  to  a  Mr.  Goddard  through  the  agency  of  the  plaintiff  in  the 
way  of  his  said  trade  or  business ;  that,  before  the  committing  of  the  said  grievances, 
the  plaintiff'  was  employed  in  the  way  of  his  said  trade  and  business  to  arrange  the 
terms  upon  which  the  said  chartei'party  should  be  cancelled ;  and  that  the  plaintiff 
accordingly  in  the  way  of  his  said  trade  and  business  arranged  the  said  terms,  and 
induced  the  said  Messrs.  Bradley  &  Potts  to  agree  to  pay,  and  the  said  Messrs.  Bradley 
A  Potts  did  pay,  a  large  sum,  to  wit,  3001.,  to  the  said  Mr.  Goddard,  as  the  price  of 
the  said  cancelraent,  and  thereupon  the  said  charterparty  was  cancelled  accordingly  ; 
whereas,  in  truth  and  in  fact  the  said  Mr.  Goddard  was  willing  to  accept,  and  did 
accept,  a  much  smaller  sum,  to  wit,  1001.,  as  the  price  of  the  said  cancelment,  as  the 
plaintiff'  then  well  knew  ;  and  the  plaintiff'  then,  and  before  the  committing  of  the  said 
grievances,  and  w'hile  he  so  carried  on  the  said  trade  and  business,  fraudnlentl}',  falsely, 
knowingly,  and  dishonestly  represented  to  the  said  Messrs.  Bradley  &  Potts  that  the 
whole  amount  agreed  to  be  paid  by  them  was  the  amount  which  the  said  Mr.  Goddard 
was  willing  to  accept  for  the  said  cancelment  as  aforesaid,  and  thereby  cheated  the 
said  Messrs.  Bradley  &  Potts  out  of  the  residue  of  the  said  money  :  that,  while  the 
plaintiff'  carried  on  the  said  trade  and  business  in  the  said  second  count  mentioned, 
and  before  the  committing  of  the  grievances  in  the  said  second  count  mentioned,  the 
plaintiff'  was  employed  in  the  way  of  his  said  trade  and  business  by  the  said  j\Ir.  Goddard, 
to  negotiate  for  him  the  purchase  of  a  certain  share  in  a  ship  called  the  "  Baroness," 
which  ship  belonged  to  the  said  Messrs.  Bradley  &  Potts,  and  the  plaintiff' accordingly 
in  the  way  of  his  said  trade  and  business  negotiated  the  said  purchase  at  and  for  a 
certain  sum,  to  [271]  wit,  liOOl.,  and  the  same  was  then  sold  by  the  said  Messrs, 
Bradley  &  Potts  at  that  price  accordingly  ;  and  that  the  plaintiff',  before  the  committing 
of  the  grievances,  fraudulently,  falsely,  and  dishonestly  represented  to  the  said  Mr. 
Goddard  that  the  sum  which  he  had  agreed  on  behalf  of  the  said  Mr.  Goddard  to  give 
to  the  said  Messrs.  Bradley  &  Potts  for  the  sale  of  the  said  share  as  aforesaid,  was  a 
much  larger  sum  than  that  actually  agreed  upon  as  aforesaid,  to  wit,  14001.,  and 
thereby  fraudulently  and  dishonestly  induced  the  said  Mr.  Goddard  to  pay  him  such 
larger  sum,  and  therelj}'  cheated  and  defrauded  the  said  Mr.  Goddard  out  of  the 
dift'erence ;  that,  while  the  plaintiff'  carried  on  such  trade  or  business  as  in  that  count 
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mentioned,  and  bofure  the  connuitting  of  the  grievances  in  that  count  mentioned,  the 
plaintitr  was  eniplo^'ed  in  the  way  of  his  saiil  trade  and  business,  b}'  the  defendant 
and  the  other  part-owners  of  a  ship  called  the  "  Treasure,"  to  act  as  broker  of  the  saiil 
ship,  and  it  then  was  his  duty,  as  such  liroker,  to  render  accounts  to  the  managing 
owner  of  the  said  ship  of  the  various  disbursements  made  by  the  plaintift'  as  such 
broker  on  account  of  the  said  ship ;  and  that,  while  the  plaintiti'  was  so  employed  in 
the  way  of  his  said  trade  and  business,  and  before  the  committing  of  the  said 
grievances,  the  plaintiff  knowingly,  fraudulently,  and  dishonestly  inserted  in  the 
accounts  of  the  said  ship  so  rendered  by  him,  as  having  been  paid  by  him  to  different 
persons  on  account  of  the  said  ship,  to  wit,  to  Mr.  J.  Thoma.s,  to  Stephenson  &  Co., 
to  Mr.  Plastic,  to  Mr.  Lee,  to  Mr.  Reynolds,  to  Mr.  Surfas,  to  Mr.  Loveland,  to  Mr. 
Miison,  to  Mr.  M.  Blake,  to  Mr.  Trail,  to  Mr.  Parnell,  to  Mr.  Blythe,  and  to  Mr.  Frazer, 
much  larger  sums  than  the  amounts  actually  and  really  paid,  with  intent  to  cheat  and 
defraud  the  defendant,  and  the  other  part-owners  of  the  said  ship,  and  to  cause  the 
defendant  and  the  other  part>owners  to  believe  that  the  [272]  plaintill'  had  actually 
and  reallv  paid  on  account  of  the  .said  ship  the  several  sums  of  money  inserted  by  him 
in  the  said  accounts. 

The  plaintiff'  took  issue  upon  the  first  plea,  and  joined  issue  on  the  second. 

By  a  judge's  order  made  by  consent  on  the  29th  of  August,  1856,  all  matters  in 
difference  in  the  cause  were  refei'red  to  an  arbitrator, — the  costs  of  the  cause,  and  also 
the  costs  of  the  order  and  of  the  reference  and  award,  to  abide  the  event  of  the  award, 
the  arbitrator  to  find  for  the  plaintiff  oi-  the  defendant  respectively  as  he  might  think 
fit  on  each  and  every  of  the  issues  joined  in  the  cau.se,  to  have  all  the  powers  of  a 
judge  at  nisi  prius  as  to  certifying,  amending  pleadings  and  proceedings,  or  otherwise, 
and  to  have  power  to  direct  how  the  verdict  in  the  cause  should  be  entered,  and  also 
to  direct  what  (if  anything)  should  be  done  by  either  of  the  parties  in  reference  to 
the  subject-matter  of  the  cause. 

On  the  4th  of  May,  lf>57,  the  arbitrator  made  his  awaid,  as  follows  : — 

"  Upon  the  first  issue,  on  not  guilty,  I  find  for  the  plaintiff  as  to  the  second  and 
fourth,  and  for  the  defendant  as  to  the  fii'st  and  thiid  counts  of  the  declaration. 

"  Upon  the  second  issue,  arising  out  of  a  plea  of  justification  to  the  second  count, 
I  find  that  so  much  of  the  plea  as  relates  to  the  plaintiff'  and  the  accounts  of  the  ship 
"Treasure"  was  proved,  and  that  the  rest  of  the  plea  was  not  proved.  Being  of 
opinion  that  the  pail  proved  is  an  answer  to  the  count,  I  assess  no  damages  for  the 
plaintili'  on  that  count. 

"As  to  the  fourth  count,  I  a.ssess  the  plaintiff"s  damages  at  40s.,  which  sum  I  (jrder 
the  defendant  to  pay  to  the  plaintiti',  or  his  attorney,  Mr.  Cooper,  on  demand. 

"1  <l()  not  think  fit  to  e.vercise  the  power  given  me  by  tlio  said  order  to  direct 
anything  to  be  done  by  either  of  the  parties  in  reference  to  the  subject-matter  of  the 
said  cause." 

[273]  Upon  tii.xation  of  the  costs,  the  master  allowed  the  plaintiff  the  general 
costs  in  the  cause,  inchiding  all  the  costs  of  the  issue  upon  the  plea  of  justification, 
and  declined  to  allow  the  defendant  any  part  of  the  costs  of  that  issue,  upon  the 
ground  that  the  defendant's  evidence  as  to  the  parts  of  the  plea  upon  which  he  suc- 
ceeded was  applicable  also  to  that  part  of  the  plea  which  the  linding  negatived,  and 
that  such  finding  in  the  negative  of  part  of  the  plea  was  in  efi'eet  a  finding  of  an  issue 
for  the  plaintiir  within  the  74th  rule  of  Hilary  'rerni,  2  W.  4,  and  the  Slst  .section  of 
the  Counnon  Law  I'locedure  Act,  lt?.'J2,  15  &  1(5  Vict.  c.  70. 

Ilonyman,  in  Hilary  Term,  185S,  moved  for  a  rule  to  shew  cause  why  the  in.ister 
should  not  be  at  liberty  to  review  his  ta.\ation.  The  event  of  the  award,-  that  is,  the 
event  of  the  whole  award,  —  not  being  in  favour  of  either  party,  neither  is  entitled  to 
costs ;  or,  at  all  events,  the  defendant  ought  to  be  allowed  the  costs  of  that  part  of 
the  plea  of  justification  which  the  arbitrator  has  found  for  him.  [Cockburn,  C.  .L  The 
ell'ect  of  the  finding  of  the  arbitrator  is,  that  the  plaintifi'  had  no  cause  of  action,  except 
on  the  fourth  count.]  In  UriUilc  v.  BiLchannn,  18  C.  B.  (iUl,  it  was  held, — adopting 
the  rule  laid  down  in  liu.ssell  on  Awards,  2nd  edit.  380, — that,  where  by  the  order  the 
costs  of  the  reference  and  award  are  to  abide  the  event  of  the  award,  and  the  event 
is  partly  in  fav(jur  of  the  plaintill',  and  partly  in  favour  of  the  defendant,  no  costs  are 
payable  on  either  side.  It  is  true  that  that  was  a  reference  of  a  cause  and  all  mattei's 
in  dill'erence  :  l)Ut  the  principle  is  the  .same.  [Cockburn,  C.  .(.  It  seems  to  me  that 
the  principle  adopted  in  Gribbk  v.  BucluiiMn  is  equally  applicabh^  in  this  case. J 
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Hanneii  shewed  cause  in  tlie  first  instance.  This  is  a  reference  of  all  matters  in 
difference  in  the  cause  [274]  only,  and  the  costs  of  the  cause,  as  well  as  of  the  refer- 
ence and  award,  are  to  abide  the  event  of  the  award  :  and  the  question  is,  whether 
the  master  was  not  right  in  taxing  the  costs  precisely  as  he  would  have  done  if  the 
result  had  been  arrived  at  by  the  finding  of  a  jury,  instead  of  the  award  of  the  arbi- 
trator. Where  all  the  costs  ai'e  made  to  depend  upon  the  event  of  the  award,  the 
whole  liecome  taxable  as  costs  in  the  cause  :  IVooi!  v.  O'KeUji,  9  East,  436  ;  Russell  on 
Awards,  380  :  and  the  parties  are  entitled  to  costs  according  to  the  finding  upon  the 
several  issues.  The  Matlock  fias-Lighf  and  Coke  C  'ompamj  v.  Peters,  6  Ellis  &  B.  2 1 5,  is 
ver\'  much  in  point.  By  an  order  of  nisi  prius,  a  cause  and  all  matters  in  difierence 
were  referi-ed  to  an  arbiti'ator,  who  was  empowered  to  direct  a  verdict  for  the  plaintiff's 
or  the  defendant,  or  a  nonsuit, — the  costs  of  the  action  to  abide  the  event  of  the 
award.  The  arbitrator  directeil  that  a  verdict  should  stand  for  the  plaintiffs,  for  sub- 
stantial damages,  which  he  adjudged  to  be  due  from  the  defendant  to  the  plaintiffs, 
and  that  certain  lamps,  in  respect  of  which  the  plaintiffs  made  a  claim  for  damages  in 
the  declaration,  should  be  delivered  up  to  the  defendant :  and  it  was  held  that  the 
plaintiffs  were  entitled  to  the  costs  of  the  action.  Boodle  v.  Davies,  3  Ad.  ife  E.  200, 
4  N.  &  M.  788,  and  Yates  v.  Knight,  2  N.  C.  277,  2  Scott,  470,  were  cited.  But  Lord 
Campbell  said  :  "  Those  cases  are  clearly  distinguishable  from  the  present.  The  sub- 
mission here  empowers  the  arbitrator  to  order  a  verdict  or  nonsuit ;  and  the  award 
expressly  directs  a  verdict  for  the  plaintiffs  ;  and  that,  as  to  the  action,  is  the  event 
of  the  award." 

Hoiu'man,  in  support  of  the  application.  By  the  order  the  parties  seem  to  ha\'e 
dealt  as  if  this  were  a  reference  of  the  cause  and  all  matters  in  difference.  In  Boodle 
V.  Davies,  3  .Ad.  &  E.  300,  4  N.  &  M.  788,  a  cause  [275]  and  all  matters  in  difference 
were  referred  :  the  ai-bitratoi-  to  have  power  to  state  how  a  certain  passage,  &c.  should 
l)e  enjoyed,  and  who  should  haxo  the  management  thereof,  and  to  abate  illegal  erec- 
tions;  the  costs  of  the  action,  reference,  and  award  to  "abide  the  event  of  the  said 
award."  The  action  was  in  trespass ;  and  the  arbitratoi-  found  that  the  defendant 
had  committed  trespasses  in  respect  of  some  of  the  matters  complained  of  in  the 
action ;  but  he  decided  some  matters  in  favour  of  the  plaintiff',  and  some  in  favour  of 
the  defendant.  He  also  awarded  that  the  costs  of  the  action,  reference,  and  award 
.should  be  paid  by  the  defendant.  But  the  court  .said, — "  The  costs  of  the  action 
were  to  abide  the  event  of  the  award.  There  has  been  no  event  of  the  award  for  this 
purpose.  The  arljitrator  had  no  power  to  say  anything  of  costs  "  Patteson.  J.,  in 
that  case,  observes :  "  The  foi'm  of  the  reference  is  singular.  Where  an  action  is 
depending,  it  is  reasonable  to  provide  that  the  costs  shall  abide  the  event ;  but,  where 
all  matters  in  difference  are  referred,  it  seems  that,  under  such  an  order,  as  to  costs, 
each  party  must  pay  his  own,  unless  everything  is  found  in  favour  of  one."  So,  in 
Yates  V.  Knight,  2  N.  C.  277,  2  Scott,  470,  where,  under  a  reference  of  an  action  and 
all  matters  in  dift'erence,  by  which  the  costs  of  the  suit,  and  of  the  reference  and 
award,  were  "to  abide  the  event  of  the  award,"  the  arbitrator  had  directed  that  the 
suit  should  cease,  each  party  giving  a  general  release,  and  that  the  defendant  should 
give  up  certain  articles  to  the  plaintiff,  and  the  plaintiff  \)ay  a  sum  named  to  the 
defendant, — this  court  held  that  the  event  was  such  that  each  pai-ty  must  bear  his 
own  costs.  Both  these  cases  were  cited  in  Chihhle  v.  BuclMnan,  18  C.  B.  691,  and 
their  principle  acted  upon.  The  Matlock  Gas  Compani/  v.  Peters,  6  Ellis  &  B.  21.5,  was 
also  referred  to  in  Gribhle  v.  Buchanan,  but  without  effect.  [Willes,  J.  What  is  the 
[276]  difference  between  the  event  of  the  cause,  and  the  event  of  an  award  which 
disposes  of  the  cause '?]  The  event  of  the  cause  may  be  taken  distributively  :  the 
event  of  the  award  must  be  the  entire  event.  [Cockburn,  C.  J.  According  to  your 
argument,  if  some  little  issue  is  not  found  in  favour  of  the  party  who  succeeds  upon 
all  the  rest,  he  is  to  have  no  costs.  I  must  confess  I  should  have  great  difficulty  in 
bringing  my  mind  to  such  a  conclusion.]  There  are  several  causes  of  complaint  here, 
some  of  which  only  are  sustained.  What  substantial  distinction  can  there  be  between 
such  a  case  and  one  where  the  arbitrator  has  found  the  event  of  the  cause  one  way 
and  that  of  the  matters  in  difference  the  other?  [Williams,  J.  Where  the  reference 
is  of  the  cause  and  all  matters  in  diff'erence,  and  the  costs  are  to  abide  the  event  of 
the  award,  it  means  some  general  event :  but,  why  should  that  be  so  where  the  cause 
only  is  refeired  ?  Cockburn,  C.  J.  Is  not  this  a  new  phraseology  as  applied  to  the 
costs  of  the  cause  1     Hannen.     This  form  of  submission  appears  not  to  be  uncommon. 
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Willes,  J.  It  is,  1  think,  unusual  with  ictereuco  to  nuitluis  in  ditfcrence  in  the  cause.] 
The  language  of  the  submission  will  fairly  Ijear  the  constructiou  sought  to  be  placed 
upon  it.  It  is  impossible  to  say  how  much  of  the  costs  may  be  attributable  to  the 
matters  found  one  way,  and  how  much  to  those  found  the  other.  Another  question 
ai'ises  here,  viz.  whether  the  master  was  right  in  disallowing  the  defendant  the 
expenses  of  the  witnesses  called  in  support  of  his  justification  in  reference  to  the 
ships  "Orynthia"  and  "Baroness."  [Cockburn,  G.  J.  Your  plea  embraces  three 
separate  grounds  of  justilication  :  you  succeed  as  to  one ;  and  you  say  you  are 
entitled  to  costs  in  lespect  of  the  other  two,  as  to  which  you  failed  !J  Yes.  The 
defendant  proved  enough  of  his  pica  to  entitle  him  to  a  verdict  upon  it.  [Cockburn,  C  J. 
It  certainly  seems  monstrous  that  a  defendant  should  be  entitled  [277]  to  the  costs 
of  attempting  to  establish  that  which  a  jury  or  an  arbitrator  has  found  to  be  false. 
My  Brother  Willes,  however,  informs  me  that  there  is  a  recent  case  in  which  the 
court  of  Queen's  Bench  has  so  decided.  Willes,  J.  The  case  I  refer  to  is  Biddutiih  v. 
Cliambcrlai/m,  17  Q.  B.  3.31.  It  was  an  action  for  a  libel,  with  a  plea  justifying  as 
true  part  of  the  libel,  which  comprised  several  libellous  allegations,  the  whole  of  which 
were  put  in  issue  by  the  general  replication  de  injuria.  On  the  trial,  the  learned 
judge  ;u3ked  the  jury  to  tind  sepai'ately  as  to  the  truth  of  the  several  allegations 
justified.  The  jury  found  that  some  of  the  allegations  were  not  true,  and  that  other.s, 
forming  an  important  part  of  the  libel,  were  true.  A  general  verdict  having  been 
entered  for  the  plainlili',  a  judge  at  chaml^ers  made  an  order  that  the  master  shoulil 
not  allow  the  plaintiti'  the  costs  of  the  witnesses  called  only  to  disprove  that  part  of 
the  plea  which  was  found  to  be  true ;  and,  upon  a  motion  to  rescind  that  order,  it  was 
held  by  Lord  Campbell,  C.  J.,  Patteson,  J.,  and  Coleridge,  J.  (dissentiente  Erie,  J.), 
that  the  order  was  improper,  the  issue  being  indivisible.  That  case  is  what  is  calleti 
the  converse  of  this.  Lord  Campbell,  in  giving  judgment,  there  says, — "The  question 
raised  is,  whether,  with  respect  to  the  allowance  of  costs,  an  issue  can  be  considered 
distributive  which  cainiot  be  divided  on  the  record  because  it  is  taken  on  one  entire 
plea.  I  feel  great  ditticulty  in  seeing  how  it  can  be  done.  In  all  cases  cited  (a),  the 
issue  might  have  been  divided  on  the  record,  and  a  lintling  might  have  been  entered 
on  one  part  of  it  for  the  plaintiti',  and  on  the  other  for  the  [278]  defendant :  but 
where,  as  in  the  present  case,  the  plaintiti'  is  entitled  to  the  veidict  on  the  entire  issue, 
it  is  dilHcult  to  see  how,  for  the  purpose  of  taxation  of  costs,  we  can  distinguish 
between  the  .several  allegations  in  the  one  entire  plea.  Tiiat  has  never  been  done 
hitherto  ;  and  it  would  often  have  been  done,  but  for  the  inconvenience  of  the  course." 
Tattcson,  J.,  says, — "This  question  could  not  ha\c  arisen  unless  I  had  put  specific 
questions  to  the  juiy  as  to  the  difi'erent  allegations  in  the  plea;  for,  if  I  had  left  the 
issue  generally  to  the  jury,  and  they  had  found  a  general  verdict,  it  could  not  have 
been  known  what  allegations  they  thought  disproved.  Now,  the  questions  were  put 
by  me  ijuite  alio  intuitu  ;  and  1  think  the  fact  that  such  questions  were  put  ought  not 
to  afi'ect  the  costs.  In  this  case,  there  is  one  single  i.ssue,  indivisible  so  far  as  regaids 
the  \cr<lict.  It  is  contended  that  the  issue  may  nevertheless  be  divisible  as  to  costs. 
It  is  (piite  clear  tiiat  it  is  not  divisible  for  the  purjjose  of  giving  the  costs  of  those 
allegations  which  were  disproved  to  the  defendant ;  but  it  is  urged  that,  though  not 
divisible  so  as  to  give  the  defendant  those  costs,  it  may  be  so  divisiljle  as  to  deprive 
the  i)laintili'  (jf  tliem.  i  think  the  precise  question  has  never  Ijcfore  l)een  raised,  as 
the  attempt  has  always  been  to  give  costs,  not  ineiely  to  deprive  the  other  side  of 
them  :  but  I  am  of  opinion  that  we  ought  not  to  establish  the  rule  as  asked  for  now." 
And  Coleridge,  J.,  add.s, — "If  an  issue  indivisible  for  the  purpose  of  the  verdict  may 
be  divided  for  the  purpose  of  costs,  I  do  not  know  where  to  stop;  the  party  would 
have  at  least  an  ecjuitiible  right  in  all  cases  to  ask  the  judge  to  put  the  allegations 
separately,  which  would  be  very  inconvenient."  Cockburn,  G.  J.  1  think  Mr. 
Ilannen  should  have  .-in  o[)portunity  of  considering  this  point  a  little.  It  cerlaiiilx' 
involves  a  very  im[)oitant  principle.  Willes,  .J.  And  al.so  the  section  in  the  [27ii] 
Connnon  Law  i'rocetlure  Act,  l^[>2,  wliirli  a])[)lies  to  distributive  issues,  — 15  iV;  10 
Vict.  c.  76,  s.  75.] 

GucKBURN,  G.  J.     As  regards  the  first  part  of  the  motion,  I  am  of  opinion  that 

(«)  I'liulhoinnK  v.  Frascr,  2  Ad.  &  E.  045,  4  N.  fc  M.  512,  H'elbfi  v.  Bivwn,  1  E.vcli. 
77U,  irilliaiu.<  V.  Tlic  Oieat  H'c-ili:/ n  lUuhmiij  Comjiani/,  H  M.  &  W.  ):<5<j,  Daniel  v.  liuiry, 

4  y.  B.  59,  -i  Gale  \'  1).  277,  and  Anderson  v.  UlMpman,  5  M.  &  W.  483. 
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there  shuulil  Ije  no  rule.  The  oixler  of  refereiiee  provides  that  the  costs  of  the  cause, 
and  al.so  the  costs  of  the  order  and  of  the  reference  and  award,  .shall  abide  the  event 
of  the  award.  The  common  sense  interpretation  of  that  is,  that  the  costs  of  the  cause 
should  abide  the  e^eut  of  the  award  with  reference  to  the  cause.  I  cannot  conceive 
that  any  other  meaning  can  properly  attach  to  those  words  even  where  the  reference 
also  involves  matters  in  dift'erence.  It  appears  to  have  been  held  in  Gribhic  v.  BucliaiMn, 
18  C.  B.  691,  that,  where  bv  the  order  the  costs  of  the  refei'ence  and  award  are  to 
abide  the  event  of  the  award,  and  the  event  is  partly  in  favour  of  the  plaintitl'  and 
]iartly  in  favour  of  the  defendant,  no  costs  are  payable  on  either  side.  That  may 
have  proceeded  upon  the  notion  that  the  parties  did  not  inteud  the  decision  of  the 
cause  to  be  the  criterion.  It  is  quite  possible  that  the  matters  in  dift'erence  dehors 
the  cause  may  be  as  important  us,  or  more  so  than,  tho.se  which  are  in  issue  in  the 
cause.  But  that  observation  docs  not  seem  to  me  to  apply  where  the  cause  only  is 
referred.  I  quite  concur  in  the  view  expressed  by  Lord  Campbell  in  The  Matlock  d'an- 
Ligld  and  Coke  Company  v.  Peter.'i,  6  Ellis  &  B.  215,  that,  where  the  reference  is  of  the 
cau.se  and  all  matters  in  difference,  the  costs  of  the  action  to  abide  the  event  of  the 
award,  and  the  arl^itrator  is  to  be  at  liberty  to  direct  a  verdict,  and  he  does  so,  that, 
as,  to  the  action,  is  the  event  of  the  award, — the  meaning  of  the  words  being,  the 
event  of  the  cause  us  decided  by  the  award.  Upon  this  principle,  justice  will  be 
done  between  the  parties  :  where  the  matters  in  dift'erence  in  the  cause  arise  on 
distinct  issues,  as  the  [280]  arbitrator  awards  upon  the  issues,  so  the  costs  will 
follow.  I  see  no  reason  why  we  should  depart  from  that  rule  :  on  the  contrary,  I 
see  every  reason  why  we  should  adhere  to  it.  Bowing,  therefore,  to  the  authorities 
referred  to,  I  am  not  disposed  to  carry  the  doctrine  further,  or  to  apply  it  to  a  case 
which  is  not  clearly  within  the  rule. 

Williams,  J.  I  am  of  the  same  opinion.  There  is  uo  doubt  that  the  case  of 
Grihlih:  v.  Budianan,  18  C.  B.  691,  and  the  authorities  upon  which  it  is  founded,  have 
estciblished  a  rule,  that,  where,  by  an  order,  the  costs  of  the  reference  and  award  are 
to  abide  the  event  of  the  award,  and  the  event  is  divided,  neither  party  is  entitled  to 
costs.  As  a  general  rule,  the  event  of  the  award  must  mean  the  general  event  of  the 
award,  and  each  party  must  pay  his  own  costs,  unless  the  general  event  is  in  favour  of 
one.  The  question  is,  whether  we  are  bound  to  put  the  same  construction  here, 
where  the  submission  is  of  all  matters  in  dift'ei'ence  in  the  cause,  and  the  costs  of  the 
cause,  and  also  the  costs  of  the  order  and  of  the  reference  and  award,  are  to  abide  the 
event  of  the  award.  I  am  of  opinion  that  we  are  not  constrained  so  to  do.  As  far 
as  my  experience  goes,  I  believe  it  has  been  very  usual  to  provide  in  the  submission 
that  the  costs  of  the  cause  shall  aljide  the  event  of  the  cause  ;  and  I  see  no  reason 
for  supposing  that  the  parties  had  any  intention  here  to  vary  it ;  and  I  think  no 
reasonable  doubt  upon  the  subject  can  be  entertained,  when  we  find  that  it  is  expressly 
pro\  ided  by  the  order  that  the  arbitrator  shall  have  power  to  direct  how  the  verdict 
in  the  cause  shall  be  entered. 

WiLLES,  J.,  concurred. 

Hannen,  on  a  subsequent  day,  resumed  his  argument.  [281]  The  case  of  Biddulph 
V.  Chainberlai/ne,  17  Q.  B.  351,  aft'ords  no  guide  for  the  decision  of  this  case,  assuming 
it  to  have  beeu  rightlj'  decided,  which  may  fairly  admit  of  doubt.  The  present  case, 
it  is  submitted,  falls  rather  within  the  principle  of  I'nulhomme  v.  Fraser,  '2  Ad.  &  E. 
645,  i  X.  &  M.  512.  There,  a  count  in  libel  contained  several  innuendos  connecting 
the  dift'erent  parts  of  the  alleged  libel  with  the  plaintift'.  The  jury  negatived  some 
innuendos,  and  affirmed  others  ;  and  a  general  verdict  was  taken  for  the  plaintifl'. 
The  court  refused  a  rule  for  a  new  trial,  but  held  that  the  defendant  was  entitled  to 
his  costs  as  to  so  much  of  the  declaration  as  charged  libellous  matter  the  innuendos 
respecting  which  had  been  negatived.  Upon  that  case  was  founded  the  opinion  of 
the  dissentient  judge  (Erie,  J.)  in  Biddulph  v.  Chaiuheiiayne.  "I  should  have  thought," 
says  that  learned  judge,  "  the  principle  of  Pnidhoiniuc  v.  Fraser  was  a  precedent  for  this 
order.  The  libel  in  the  present  case  contiiined  several  libellous  allegations,  and  was  in 
eftect  several  libels.  The  defendant  pleads  a  plea  justifying  both  the  allegation  that 
there  was  a  nuisance,  and  those  that  the  plaintift'  had  otherwise  misbehaved  himself. 
The  plaintift'  puts  in  issue  the  whole  plea,  which,  I  think,  was  in  substance  one  plea 
to  two  causes  of  action.  The  judge  had  a  right,  if  he  thought  proper,  to  ask  the  jury 
what  their  opinion  was  as  to  each  allegation  separately  ;  and  the  jury  had  a  right,  if 
they  pleased,  to  return  a  special  verdict,  finding  as  to  each  allegation  separately  ;  and, 
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though  pc'ihaps  in  strictness  thoy  ought  not  to  lie  ilii-octcil  to  fonsider  how  niui-h  of 
the  libellous  matter  was  true,  when  estimating  damages,  1  suppose  there  is  no  doubt 
the  jur\'  would  do  so  in  fact.  Then,  the  issue  being  divisible  for  all  these  purposes, 
I  should  saj',  that,  accoiding  to  the  principle  of  Pnidhoininc.  v.  Fraser,  the  issue  might 
be  considered  divisible  for  the  purpose  of  taxation  ;  [282]  and  that  we  might  refuse 
to  allow  the  plaintiH'  the  costs  of  attempting  to  negative  (hat  part  of  the  plea  which 
was  proved."  By  the  7.5th  section  of  the  Common  Law  Procedure  Act,  18.52,  all  pleas 
that  are  capable  of  being  construed  distrilniti\ely  are  to  be  so  taken,  and,  if  issue  is 
taken  thereon,  and  so  much  thereof  as  shall  be  sufficient  answei-  to  jiai-t  of  the  causes 
of  action  proved  shall  be  found  true  by  the  jury,  a  verdict  shall  jiass  for  the;  dt^fcudant 
in  respect  of  .so  much  of  the  causes  of  action  as  shall  be  answered,  and  for  the  plaintiff 
in  respect  of  so  much  of  the  causes  of  action  as  shall  not  be  so  answei'ed.  And  s.  "223 
irapowers  the  judges  of  the  superior  courts,  or  any  eight  or  more  of  them,  of  whom 
the  chiefs  of  each  of  the  said  courts  shall  be  three,  from  time  to  time  to  make  all  such 
general  rules  and  orders  for  the  eflFectual  execution  of  the  act,  and  the  intention  and 
object  thereof,  and  for  fixing  the  costs  to  be  allowed  for  and  in  respect  of  the  matters 
therein  contained,  and  the  performance  thereof,  and  for  apportioning  (he  costs  of 
is.fues  (a),  and  for  the  pui'pose  of  enforcing  uniformity  of  pi-actice  in  the  allow.-uice  of 
costs  in  the  said  courts,  and  of  insuring  as  far  as  may  be  practicalile  an  equal  division 
of  the  business  of  taxation  amongst  the  masters  of  the  said  courts,  as  in  their  judgment 
shall  be  necessary  or  proper,  i^'c.  Here  the  second  plea  is  capable  of  being  divided  : 
and,  in  the  absence  of  any  general  rule  upon  [283]  the  subject,  it  was  for  the  master 
to  consider  what  costs  the  defendant  had  been  put  to  in  establishing  that  part  of  the 
plea  which  the  arbitrator  found  to  be  true. 

Honyman,  contra.  The  plea  presents  three  substantial  defences, — 1,  as  to  the 
alleged  fraudulent  transaction  respecting  the  chartering  of  the  ship  "  Orynthia," — 2, 
as  to  the  alleged  fraud  on  the  sale  of  shares  in  the  ship  "  Baroness," — .3,  as  to  the 
falsifying  the  accounts  of  the  ship  "Treasure."  The  defendant  made  out  his  justifica- 
tion so  far  as  it  related  to  the  last-mentioned  vessel ;  but  failed  as  to  the  other  two. 
The  master  has  not  only  di.sallowcil  all  the  defendant's  expenses  as  to  the  "  Orynthia  " 
and  the  ''Baroness,"  but  he  has  allowed  the  plaintiff  his  costs  as  to  the  "Treasure." 
This,  it  is  submitted,  is  clearly  wrong:  the  issue  on  the  justification  having  been 
found  for  the  defendant,  he  was  entitled  to  the  whole  co.sts  it  involved.  Under  the 
old  system,  if  a  pica  of  justification  consisted  of  two  facts,  each  of  which  would,  when 
separately  pleaded,  amount  to  a  good  defence,  the  justification  was  sustained  if  one  of 
those  facts  was  found  by  the  jury  :  Sjiilshuri/  v.  MirMethiniile,  \  Taunt.  14(> ;  HdiUie 
V.  Kelt,  4  N.  C.  6:38,  fi'Scott,  379.  [Williams,  J,  Bnt  for  the  case  of  Biddnlph 
v.  aiiamhcrlayne,  17  Q.  B.  3.51,  I  must  confess  I  should  have  thought  the  chain  of 
reasoning  complete.]  Prvdhommc  v.  Fraser,  2  Ad.  &  K.  645,  4  N.  &  M.  512,  is  cleai-ly 
distinguisha})le :  the  libel  had  several  meanings,  and  the  plea  was  not  guilty  only, 
and  not,  as  here,  an  afiirmativo  plea.  The  cases  upon  the  subject  of  distributive 
pleas,  with  reference  to  the  75th  section  of  the  Common  Law  Procedure  Act,  will 
be  found  in  Taylor  on  Kvidence,  2iid  edit.  vol.  ii.,  i§  221-223.  That  section,  it  is 
submitted,  never  was  intended  to  apply  to  such  a  case  as  this,  which  is  precisely 
within  ISidiliiJpli  v.  ('haui/uiliri/iir.  The  defen<lant  has  succcedeil  upon  the  issue  on 
his  secMjnil  jilra. 

[284]  Williams,  .1.  Bcfoic  we  pronounce  an}'  decision  in  this  case,  we  will 
ascertain  more  particulaily  fioin  the  master  the  coui'se  he  adopted  on  the  fixation. 

Cur.  adv.  vnlt. 

CocKBUKN,  C.  J.,  now  delivered  the  judgment  of  the  court: — 

This  was  a  rule  obtained  by  the  defendant,  calling  ujwn  the  ])laintiirto  shew  cuiso 
wliy  the  t<axation  of  costs  should  not  be  reviewed. 

The  action  was  for  slander.     The  declaration  contained  four  counts.     The  dcfeii- 

(a)  These  woi-ds  wcie  inserted  in  the  Commons  after  the  bill  had  been  .inicuded 
aTid  sent  flown  from  the  l^ords. 

The  power  thus  conferred  upon  the  judg<vs  has  not  for  this  pur])ose  hitherto  lieeu 
exercised  ;  neither  has  tlu!  power  to  make  rules  for  the  purpose  of  "insuring  as  far  ius 
may  be  piacticable  an  e<|nal  ilivision  of  the  business  of  taxation  amongst  the  masters 
of  the  said  courts;"  although  both,  —.and  especially  the  latter,  -might  be  exeniiscd 
with  great  advantage  to  tin'  pulilic 
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(lant  pleaded  not  guilty  to  ull  the  counts,  and,  further,  to  the  second  count,  a 
multifarious  jilea  of  justification,  setting  forth  a  series  of  statements  of  fact,  any  one 
of  which  would  be  a  suflfieient  answer  to  that  count.  The  plaintiff  took  issue  upon 
the  pleas. 

The  cause  was  referred  to  arbitration  ;  anfl  the  arbitrator  has  found  for  the 
defendant  upon  the  plea  of  not  guilty  to  the  first  and  third  counts,  as  to  which  no 
question  arises. 

Upon  the  .second  count  the  finding  is,  upon  not  guilty,  for  the  plaintiff,  and,  upon 
the  plea  of  justification,  that  one  of  the  statements  in  the  plea,  forming  a  sufficient 
answer  to  the  count,  is  true,  and  that  the  other  statements  in  the  plea  are  untrue. 
The  result  is  in  favour  of  the  defendant  as  to  that  plea,  and  he  succeeds  accordingly 
upon  the  second  count. 

Upon  the  fourth  count,  the  finding  is  for  the  plaintiff,  with  40s.  damages. 

The  question  before  us  is,  how  the  costs  of  the  issue  upon  the  plea  of  justification 
ought  to  be  taxed, — whether  altogether  for  the  plaintiff;  or  for  the  defendant  as  to 
the  statement  proved,  and  for  the  plaintiff  as  to  the  residue,  which  the  arbitrator  has 
found  not  proved  ;  or  [285]  for  the  defendant  as  to  the  part  proved,  and  for  neither 
party  as  to  the  residue  ;  or  altogether  for  the  defendant. 

The  master  has  adopted  the  first  of  these  courses,  upon  the  ground  that  the  defen- 
dant's evidence  as  to  the  parts  of  the  plea  upon  which  he  succeeded  was  applicable  also 
to  that  part  of  the  plea  which  the  finding  negatived,  and  that  such  finding  in  the 
negative  of  part  of  the  plea  was  in  effect  a  finding  of  an  issue  for  the  plaintiff,  within 
the  statute  and  rule  applicable  to  the  subject.  If  this  was  so,  the  master  was  i-ight 
in  acting  upon  the  settled  prac'ice,  by  which  the  party  who  is  entitled  to  costs  of  the 
cause,  is  entitled  to  costs  of  evidence  applicable  to  any  issue  or  i.ssues  found  for  him, 
though  also  applicable  to  an  issue  or  issues  found  against  him  ;  and  that  the  other  party 
is  entitled  only  to  the  costs  of  evidence  exclusively  applicable  to  an  issue  or  issues  upon 
which  he  has  succeeded. 

This  rule  of  taxation  is  undoubtedly  correct ;  and  the  question  is,  whether  it  was 
correctly  applied  to  the  facts.  The  rule  of  court  upon  this  subject  in  force  before  the 
Common  Law  Procedure  Act,  18.52  (1.5  &  16  Vict.  c.  76),  was  that  of  Hilary  Term, 
2  W.  4,  r.  74,  that  "  No  costs  shall  be  allowed  on  taxation  to  a  plaintitt'  upon  any  issue 
or  issues  upon  which  he  has  not  succeeded  ;  and  the  costs  of  all  issues  found  for  the 
defendant  shall  be  deducted  from  the  plaintiff's  costs."  And  now,  by  the  Slst  section 
of  the  Common  Law  Procedure  Act,  1852,  it  is  provided  that  "the  costs  of  any  issue 
either  of  fact  or  law  .shall  follow  the  finding  or  judgment  upon  such  issue,  and  be 
adjudged  to  the  successful  pai'ty,  whatever  may  be  the  result  of  the  other  issue 
or  issues." 

It  appears,  therefore,  that  the  master  was  right,  if  there  was  an  issue  within  the 
meaning  of  the  act  found  for  the  plaintiff'  upon  the  ple.i  of  justification,  to  which  issue 
the  evidence  for  the  defendant  upon  the  portion  [286]  of  the  plea  found  for  him  was 
in  part  applicable  :  and  we  are  of  opinion  that  there  was  not. 

The  defendant  might  have  divided  the  plea  into  as  many  distinct  pleas  as  it  contains 
defences.  In  that  case,  he  would  have  had  the  costs  of  the  defence  upon  which  he 
succeeded.  He,  however,  has  pleaded  all  his  defences  in  one  plea.  There  is  no 
substantial  demerit  in  that.  At  the  common  law,  duplicity  must  have  been  objected 
to  by  special  demurrer.  If  not  specially  demiu'red  to,  a  double  plea  was  good,  without 
the  aid  of  any  statute  of  jeofails  or  act  allowing  double  pleading.  A  defendant  at  the 
common  law  had  no  costs  of  issues  found  for  him,  in  any  case  where  the  plaintiff  was 
entitled  to  the  general  costs  of  the  cause.  Now  he  has  ;  but  that  cannot  affect  the 
question  what  is  the  issue  upon  the  plea.  Now  that  special  demurrers  are  abolished, 
the  remedy  of  a  plaintiff'  who  may  be  embarrassed  by  such  a  plea  is,  to  apply  to  a 
judge  to  strike  it  out  or  (pei'haps)  to  order  the  defendant  to  divide  it  into  several : 
but,  if  the  plaintiff'  does  not  think  proper  to  make  that  application,  the  consequence 
is,  that  the  defendant  has  pleaded  in  one  plea,  without  objection,  several  distinct  and 
sufficient  defences,  any  one  of  which  lieing  shewn  to  be  true,  the  plea  is  proved,  and 
the  defendant  succeeds.  In  effect,  thei-efore,  the  issue  joined  upon  a  double  or 
multifarious  plea,  is,  whether  either  of  the  defences  set  up  therein  is  true.  If  either 
of  them  be  true,  the  verdict  upon  that  issue  must  be  for  the  defendant.  The  jury 
may,  undoubtedly,  give  a  special  verdict,  finding  one  of  the  alleged  defences  for  the 
defendant,  and  that  the  residue  of  the  plea  is  untrue,  referring  the  question  whether 
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the  issue  is  proved  to  the  court  ;  and,  if  it  were  i|uestioiial)le  whether  the  matter  found 
to  be  true  constituted  a  justification,  that  would  lie  a  proper  course  to  take.  But  if, 
as  here,  the  matter  found  to  be  true  clearly  constitutes  a  justitication,  [287]  the  latter 
part  of  such  finding  does  not  altei'  the  eilect  of  the  former,  which  alone  constitutes  a 
sufficient  defence,  in  whatever  form  the  finding  may  bo  as  to  the  residue  of  the  plea. 
The  issue  is  disposed  of  altogether  in  favour  of  the  defendant. 

Keliance  was  placed  by  the  plaintiff's  counsel  upon  the  75th  section  of  the  Coninion 
Law  Procedure  Act,  1852,  as  making  the  issue  disti'ibutable.  But  that  section  is  inapplic 
able,  being  intended  to  meet  cases  in  which  the  verdict  may  be  so  distiibuted  as  to 
constitute  an  answer'  to  the  previous  pleading,  though  only  in  ])art,  that  is,  such  an 
answer  as  nn'ght  before  the  statute  have  been  set  up  by  a  pleading  e.vpi'essly  limited 
to  part;  in  which  cases  injustice  was  done  before  the  statute,  by  entering  a  verdict 
for  the  plaintiff' or  defendant  upon  the  ground  that  the  issue  was  in  form  indivisible, 
though  upon  the  evidence  a  good  defence  or  cause  of  action  was  made  out  in  pait. 
The  present  taxation,  founded  upon  the  assumption  that  an  issue  upon  the  plea  of 
justification  was  found  in  favour  of  the  plaintiff,  must  therefoi'e  be  set  a.side. 

The  rule  will,  consequently,  be  absolute,  upon  that  ground.  But,  as  we  have  thus 
far  only  decided  that  the  defendant  is  entitled  to  the  costs  of  so  much  of  the  plea  as 
was  expressly  found  in  his  favour,  the  parties  might  be  involved  in  needless  expense 
unless  we  proceed  to  direct  how  the  taxation  is  to  take  place  with  reference  to  the 
further  question  whether  the  plaintiff  is  to  have  his  costs  of  the  part  of  the  plea 
expressly  found  to  be  untrue,  and,  if  not,  whether  the  defendant  is  to  have  his  costs 
of  such  pai-t,  or  only  the  costs  of  the  part  of  the  plea  expiessly  found  to  be  true. 
This  sul)ject  was  discussed  in  Jjiddnlph  v.  C/iambcrlai/iie,  17  Q.  B.  351,  decided  in  the 
year  1851,  upon  the  construction  of  the  general  I'ule  of  court  already  mentioned.  In 
that  case,  the  plaintiff  complained  of  a  libel  containing  several  de-[288]  famatory 
statements.  The  defendant  pleaded  a  justification.  The  judge  at  the  trial  having 
asked  the  jury  to  find  separately  as  to  the  truth  of  the  several  allegations  justified, 
the  jury  found  some  to  be  untrue,  and  the  others  true.  The  plea  being  pleaded  to 
more  than  was  found  true,  and  there  being  then  no  statute  making  it  distributable, 
a  geneial  verdict  was  directed  and  found  for  the  plaintiff';  so  that  nothing  apjieared 
upon  the  record  to  shew  that  the  jury  had  found  a  portion  of  the  matters  alleged  by 
the  defendant  to  be  true.  The  majority  of  the  court  of  CL)ueen's  Bench  (dissentiente 
Erie,  J.)  held  that  the  plaintiff  was  entitled  to  the  costs  of  the  whole  plea;  and  set 
aside  a  judge's  order  dej)i-iving  the  plaintiff  of  the  costs  of  witnesses  called  only  to 
disprove  the  part  of  the  plea  which  was  found  to  be  true.  The  reasons  of  the  court 
fully  appeal-  in  the  judgment  of  Coleridge,  J.,  who  said, — "The  safe  course  is,  to  limit 
the  iidc  of  Ililaiy  Teini,  2  W.  4,  r.  74,  to  issues  which  may  be  found  on  the  rccoi'd 
That,  I  think,  is  the  meaning  of  the  general  rule  made  l)y  all  the  courts  for  the  purpose 
of  rendering  the  practice  uniform ;  and,  if  it  is  to  be  extended  in  the  manner  now 
sought,  it  ought  to  be  done  by  a  general  rule  of  all  the  courts.  That  alone,  I  con- 
sider a  sufficient  reason  for  setting  aside  this  order.  But,  further,  I  cannot  but  think, 
that,  if,  to  advance  what  we  supposed  to  be  the  justice  of  this  case,  we  were  to  extend 
the  rule  as  asked,  we  should  lay  down  a  most  inconvenient  rule  of  practice.  If  an 
issue  indivisible  for  the  jturpose  of  the  \erdict  may  be  divided  for  the  piupose  of 
costs,  I  do  not  know  where  to  stop  ;  the  paily  woidd  have  at  h^ast  an  eqiiitabii' 
right  in  all  cases  to  ask  the  judge  to  put  the  alhigations  separately,  which  would  be 
very  inconvenient.  But  that  is  not  all:  it  would  fdllow  that  the  master  nuist,  as  it 
were,  re-try  the  cause,  so  as  to  ascertain  the  materiality  of  each  witness  as  to  each 
allegation.  I  tln'nk  it  much  [289]  better  to  adhere  to  the  rule  than  wrest  it  for  the 
supposed  justice  of  the  case.  I  say  supposed  justice  ;  for,  it  must  be  iemcnibere<l  we 
have  not  complete  knowledge  of  all  the  eircumstiinces  " 

Since  the  Common  l^aw  I'rocedure  Act  of  1852,  the  iiuestioii  will  probably  not 
again  arise  in  the  same  form  as  in  the  above  case,  because,  under  similar  circumstances, 
the  flefcndant  would  now,  by  force  of  the  75th  section,  be  entitled  to  a  verdict  as  to 
the  ])art  of  the  plea  which  was  found  to  be  true  :  but  the  ca.sc  is  still  in  point,  where, 
as  in  the  jiresent  case,  there  is  a  general  denial  of  a  multifarious  pleading,  which,  for 
the  reasons  already  given,  cannot  be  distriliuted  under  s.  75,  and  a  general  finding  by 
the  jury  in  the  affirmative  of  the  issue  so  raised.  Therefore,  if  there  had  iicen  in 
JlidiliiJjili  V.  ('hamhrrltiipu:  a  special  V(!i-dict  to  the  effect  of  the  answers  of  the  jury  to 
the  judge,  that  case  would  have  lieeii  in  pdiul.      And  that  cireumst.-uiee  would  probably 
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liavi!  been  considered  unimportant  In*  the  majority'  of  the  court.  Therefore,  if  our 
deci.sion  could  be  taken  to  a  court  of  error,  we  should  feel  Ijouiid  by  that  case  as  a 
precedent.  Doubting,  however,  as  we  do,  whether  the  record  could  be  framed  so  as 
to  raise  the  point,  and  .seeing  that  it  is  one  of  a  class  which  rarely  finds  its  way  into 
a  court  of  error,  we  think  we  ought  to  deal  with  the  case  as  one  in  which  there  is  no 
appeal,  and  act  upon  our  own  jugdment,  if,  upon  reflection,  we  are  unable  to  agree  to 
the  decision  of  the  majority  in  Biddiilph  v.  (J/uimherlai/ne.  "We  proceed,  thei'efore,  to 
consider  the  points  there  decided. 

First,  it  was  there  assumed  throughout  that  the  pai'ty  against  whom  the  issue  was 
found  was  not  entitled  to  the  costs  of  the  avei'ments  found  in  his  fa^'our  at  the  trial  to 
be  untrue.  This,  we  think,  was  right,  upon  the  ground  already  stated,  that  costs, 
apart  from  costs  in  the  cause,  are  only  gi\'en  liv  the  rule  of  court  and  the  statute  to 
a  party  succeeding  upon  an  issue  :  and  the  [290]  defendant  in  that  ease,  like  the 
plaintiflF  in  this,  had  not  .succeeded  upon  any  issue  upon  the  plea  of  justification. 

The  decision  in  that  case,  that  the  plaintiff  was  entitled  to  the  costs  of  mtnesses 
called  to  contradict  what  was  found  to  be  true,  rests  upon  difTer^nt  grounds,  stated 
at  large  in  the  judgment  of  ("oleridge,  J.,  already  set  forth.  One  at  least  of  those 
grounds  does  not  exist  in  the  present  case,  viz  the  inconvenience  that  "the  ma.ster 
must,  as  it  were,  re-try  every  cause,  so  as  to  ascertain  the  materiality  of  each  witness 
as  to  each  allegation."  That  would  be  unnecessary  here  ;  for,  the  finding  of  the 
arljitrator  is  not  general,  like  that  of  the  jury  in  Biddvlph  v.  Chamhrrlai/ne,  Init  special, 
that  the  plea  is  as  to  part  ti'ue,  and  as  to  the  rest  untrue. 

It  was  contended,  for  the  defendant,  that  the  finding  of  the  arbitrator,  so  far  as  it 
negatived  part  of  the  plea,  was  immaterial :  but  this  argument  ought  not  to  prevail. 
The  arbitrator  was  put,  by  consent,  in  the  place  of  a  judge  and  jury  ;  and,  if  the 
cause  had  been  tried  in  the  ordinary  way,  it  would  have  been  competent  for  the  jury 
to  find  specially  in  the  form  of  the  present  finding,  every  word  of  which  would  have 
been  part  of  the  verdict,  and  must  have  been  considered  by  the  court,  if  called  upon 
so  to  do,  before  pronouncing  judgment.  A  formal  reference  of  the  question  to  the 
court  was  unnecessary,  because  the  arbitrator  is  put  in  the  place  of  the  court  as  well 
as  of  the  jury.  Treating,  therefore,  that  finding  of  the  arbitrator  as  an  authorized 
act,  the  master  has  here  the  means  of  at  once  determining  the  cjuestion  which  the 
general  form  of  the  finding  left  open  in  Biddulpli  v.  (JhainherJayne. 

But  we  are  prepared  to  go  further ;  for,  we  should  be  sorry  to  admit  it  possible 
that  there  is  any  imperative  rule  of  law  or  inveterate  practice,  by  which  we  ai-e  com- 
pelled to  order  that  the  expense  of  unsuccessfully  attempting  to  prove  f.Usehoods, 
which  we  know  by  the  [291]  information  of  the  judge  to  have  been  found  false  by 
the  jury,  must  nevertheless  be  paid  for  liy  the  party  who  so  far  had  truth  on  his  side. 
We  apprehend  that  we  may,  and  if  we  may  we  ought,  to  prevent  our  proceedings 
from  iieing  abused  and  perverted  ;  and  that  we  ought  not  to  abstain  from  doing  so  in 
a  case  whei'e  the  truth  appears,  because  there  may  arise  many  others  in  which  we 
cannot  arrive  at  it.  We  apprehend  that  the  court  is  bound  not  to  allow  a  successful 
paity  all  the  expense  he  may  have  thought  proper  to  incur,  where  we  can  see  that 
part  of  it  has  been  needless.  If  a  party  were  to  insist  upon  calling  fifty  vvitncs.ses  to 
prove  a  notorious  fact  formally  involved  in  a  disputed  issue,  we  may  doubt  whether 
the  judge  could  lawfully  reject  the  evidence  of  any  one  of  them  ;  but  we  cannot  doubt 
that  the  master  would  not  allow,  and  that  the  court  would  uphold  the  master  in  not 
allowing,  the  expenses  of  them  all.  Quite  independent  of  statute  and  rule,  a  di.scretion 
ought  to  be,  and  is  in  practice,  exercised  as  to  the  amount  of  costs ;  and  useless 
expenditure  ought  to  be,  and  is  in  practice,  disallowed.  The  master  ought  to  look  to 
the  finding  upon  the  issue,  when  there  is  nothing  else  in  the  proceedings  to  guide  his 
di.scretion.  But  where,  as  here,  there  is  matter  ascertained  in  the  cause, — whether 
appearing  upon  the  face  of  the  proceedings,  oi'  established  hy  the  statement  of  the 
judge  founded  upon  his  judicial  knowledge  of  the  facts, — whereby  the  master  is 
satisfied  that  witnesses  called  by  the  successful  party  have  been  wholly  useless,  and 
their  evidence  as  completely  thrown  away  as  if  they  had  sworn  to  a  truism  or  an 
irrelevant  fact,  he  ought  to  disallow  the  expenses  of  such  evidence,  as  at  least 
unnecessar}'.  That  is  so  in  the  present  case.  The  costs  exclusively  applicable  to  the 
part  of  the  plea  found  to  be  untrue  ought  therefore  not  to  be  allowed  to  the  defendant. 

[292]  It  follows  that  the  rule  to  review  the  taxation  ought  to  be  absolute, — with 
a  direction  to  the  master  to  allow  the  plaintiff  no  costs  of  any  pait  of  the  plea  of 
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ju.stitie.itioii,  and  the  clefeiirlaiit's  costs  only  of  the  part  of  that  plea  expressly  found 
to  be  true,  including  costs  of  evidence  a])plical)le  to  such  pait,  though  also  applicable 
to  the  residue  of  the  plea,  but  not  costs  of  any  evidence  applicable  only  to  that  part 
of  the  plea  which  was  found  to  be  untrue. 
Rule  absolute. 


MouNTAGUE  V.  Harrison.     Nov.  17th,  1857. 

[S.  C.  27  L.  J.  C.  P.  2i  ;  4  Jur.  N.  S.  29  ;  G  W.  K.  43.] 

A  person  attending  a  police-court  as  prosecutor  or  witness  on  a  charge  there  pending, 
is  privileged  from  arrest  on  civil  process, — even  though  he  is  not  attending  under 
compulsion. 

Atkinson,  .Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  to  shew  cause  why 
the  defendant  should  not  be  discharged  out  of  custody  as  to  his  arrest  under  a  ca.  sa. 
in  this  cause.  The  atRdavits  upon  which  the  motion  was  founded,  stated,  that,  on  the 
4th  of  August  last,  the  defendant  was  in  attendance  at  the  Mary-le-bone  police-court, 
before  Mr.  Broughton,  the  sitting-magi.strate,  as  a  prosecutor  and  witness  against 
certain  persons  named  Morgan,  Passmorc,  and  Hayter,  who  had  been  remanded  on  a 
charge  of  felony,  and  that  the  further  hearing  of  the  prosecution  was  adjourned  to 
the  6th  ;  that,  on  leaving  the  presence  of  the  magistrate,  and  within  the  precincts  of 
the  said  police-court,  a  number  of  persons  (amongst  whom  were  the  accused)  attacked 
the  defendant  with  violence,  tore  his  clothes,  pulled  him  out  of  the  court-house,  and 
dragged  him  into  the  street,  and  there  forced  him  into  a  cab,  and  conveyed  him  to 
prison  under  arrest  on  a  ea.  sa.  for  321.  4s.  2d.  at  the  suit  of  the  plaintiti';  and  that 
the  [293]  defendant  was  a  material  and  necessary  witness  (and  afterwards  brought  up 
by  habeas),  and  was  bound  over  to  prosecute  and  give  his  evidence  at  the  trial. 

A  similar  application  had  previously  been  made  to  Channell,  B.,  at  Chambers,  who 
declined  to  interfere,  inasmuch  as  no  a\ithority  precisely  in  point  had  Iteen  adduced 
before  him. 

Byles,  Serjt.,  now  shewed  cause,  upon  affidavits  stating  that  the  arrest  was  not 
made  until  the  defendant  had  got  into  the  street,  and  denying  all  complicity  on  the 
part  of  the  plaintill'  and  the  otticers  in  the  attack  alleged  to  have  been  made  upoti  the 
defendant  ;  and  fui'ther  stating  that  the  defendant  was  not  Ixjund  over  until  two  days 
after  the  arrest.  The  privilege  of  a  person  from  arrest  eundo,  morando,  et  i-cdounilo, 
is  the  piixilege  of  the  court,  and  it  is  discretionary  with  the  court  to  allow  it  or  not 
as  will  best  advance  the  interests  of  justice  :  pei'  Dc  Grey,  C.  J.,  in  Canieron  v.  Liyhlfool, 
2  W.  Bl.  1190.  And  this  is  conHrmed  by  the  judgment  of  the  court  of  cirorin  Marinay 
V.  Burl,  5  Q  B.  3.S1,  393,  where  it  is  said,  "The  broad  ground  is,  that  the  privilege 
the  breach  of  which  is  the  subject  of  complaint,  is  not  to  be  considered,  as  it  was 
accurately  laid  down  by  Lord  Chief  Justice  I)e  (irey  in  the  case  of  Cameron  v.  Lii/htfoot, 
to  be  the  ])iivilegc  of  the  pcr.son  attending  the  court,  l)ut  of  the  court  whi(;h  he  attends  ; 
and  therefore  the  allowing  or  not  allowing  the  ])i-ivilcge  is  discretionaiy  ;  and  it  has 
been  disallowed  in  collusive  actions,  anrl  in  vexatious  ones,  as  in  the  Anonyinwix  ca.'o;  in 
11  Mod.  79,  or  wlicic  the  party  attends  as  a  volunteer,  and  not  upon  process."  The 
matter  I'ccently  underwent  considci'alile  di.scussion  in  the  coui't  of  tjtueen's  Bench,  in 
a  case  of  E.r  jiarfe  i'oJilidl,  2(),  ii.  .).  (^.  B.  29."!,  where  it  was  held  that  a  xnliuitary 
prosecutor,— as  a  common  informer, — is  not  piiviloged.  [Cockburn,  C  .1.  [294]  The 
question  is  whether  a  party  attending  to  jjrosecute  and  give  evidence  upon  a  charge 
pending  before  a  police-magistrate,  is  entitled  to  the  same  privilege  as  a  paity  attending 
before  a  court  of  justice.  If  it  wei'C  not  so,  a  man  who  was  in  jieril  of  arrest  never 
could  p(Mforni  his  public  duty.]  The  duty  of  prosecuting  a  felon  is  one  of  imperfect 
olilig.-iiidii,  the  breach  of  which  is  followed  by  no  legal  conseiiuences  :  see  the  observa- 
tions of  Maulc, .).,  in  U'anl  v.  Uniiil,  7  Scott,  N.  K.  007.  \Villes,  J.  Is  he  to  wait 
for  a  Crown-Ollicc  sunnnons  !]  Bail  attending  to  justify  in  a  superior  court  are 
privileged  :  A/ wA/h.s-  v.  Smitli,  1  II.  Bl.  (!3().  (iould,  .1.,  thei-e  referred  to  the  ^'ear 
Book,  11  Kd.  4,  fo.  3,  where  it  is  said  by  Choke,  .1.,  that  a  "mainpernor"  shall  have 
the  privilege  of  the  (^ourt.  In  P^.r  jmii''  Kinq,  7  Ves.  312,  it  was  held  that  a  creditor 
attending  i)efore  commissioners  of  l).uikiupl<y  (whether  under  a  sunnnons  or  not),  to 
prove  a  debt,  is  privileged.     |  W'ilh^s,  .1.     There  I  lie  privilege  is  the  creature  of  the 
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statute.]  In  Anmiiimous,  1  Dowl.  P.  C.  157,  it  was  held  that  a  defendant,  when 
discharged  from  legal  oistody,  has  no  privilege  from  arrest  in  returning  home.  In 
Jacobs  V.  Jacobs,  3  Dowl.  P.  C.  675,  a  defendant  who  had  been  wi-ongfully  ariested  upon 
a  Sunday,  on  a  charge  of  forgery,  without  any  wariant,  was  held  to  lie  projjerly  arrested 
upon  civil  pi'ocess  as  he  was  leaving  the  police-office  after  he  had  been  ordered  by  the 
magistrate  to  be  discharjied.  In  Anonymous,  2  Salk.  5-1:4,  "  H.  came  to  confess  an 
indictment,  and  the  court  held  that  he  liad  no  privilege  einido  et  redeiuido,  liecause 
there  was  no  process  against  him."  [Cockburn,  C.  J.  That  is  a  very  unsatisfactoiy 
report.]  Anoni/iiions,  1 1  Mod.  79,  is  a  little  more  to  the  purpose, — "  When  a  person 
complains  to  this  court  (B.  K.)  of  a  misdemeanor,  and  it  is  adjudged  that  his  complaint 
is  vexatious,  this  court  will  not  allow  the  privilege  of  protecting  him  returning."  In 
[295]  Goodwin  v.  Lordon,  1  Ad.  &  E.  378,  3  N.  &  M.  879,  2  Dowl.  P.  C.  504,  a  defen- 
dant who  had  been  in  custody  on  a  charge  of  felon}',  and  was  acquitted  and  dischai'ged, 
was  held  not  to  be  privileged  from  arrest  on  his  return  home, — unless  it  was  clearly 
shewn  that  his  appiehension  on  the  criminal  charge  was  a  contrivance  to  get  him  into 
custody  in  the  civil  suit.  [Cockburn,  C.  J.  The  magistrate  was  seised  of  the 
proceeding.  The  prisoners  were  under  remand.  The  defendant  was  a  material  and 
necessary  witness,  and  his  non-attendance  would  have  been  highl}-  culpable]  This 
certainly  is  a  ca.se  of  the  first  impression.  There  is  no  instance  of  such  a  privilege  ever 
having  lieen  allowed  or  claimed.  If  a  prosecutor  is  privileged,  the  privilege  must 
equally  extend  to  all  who  attend  as  witnesses.  [Willes,  J  In  seems  that  a  party 
attending  as  prosecutor  or  witness  at  Quarter  Sessions,  would  be  privileged  from 
arrest:  Com.  Dig.  Privilege  (A.):  but  not  where  he  is  the  party  prosecuted  This 
was  decided  by  the  couit  of  Queen's  Bench  in  Haiv  v.  Hyde,  20  Law  .1.,  Q.  B.  185.  There, 
the  defendant,  inmiediately  after  his  acquittal  and  discharge  on  a  trial  at  the  Quarter 
Sessions  for  embezzlement,  and  whilst  he  remained  in  court,  was  arrested  under  a  writ 
of  ca.  sa.  :  and  the  court  refused  to  discharge  him.  Lord  Campbell  there  says  :  "  I 
am  of  opinion  that  the  defendant  had  no  privilege  from  this  arrest,  upon  the  ground 
of  his  being  tried  and  acquitted  and  still  present  in  court  when  arrested.  After  having 
been  acquitted,  he  lemained  in  court  like  any  other  of  the  circumstantes.  The  cases 
cited  (a)'  shew  clearly,  that,  by  the  law  in  England,  the  defendant  would  have  had  no 
privilege  whilst  returning  home  from  the  court,  [296]  and,  if  so,  he  cannot  have  any 
such  privilege  by  remaining  as  a  spectator  in  the  court.  In  some  cases,  circumstances 
might  make  it  proper  to  interfere  and  discharge  a  person  anested  in  a  court  of  justice  ; 
but,  in  this  case,  the  question  is  whether  we  will  snmmaiily  discharge  a  party  from 
custody  simply  because  he  has  been  arrested  in  a  court  of  justice  :  and  I  think  thei-e 
is  no  ground  for  our  interference.  We  are  not  to  vindicate  the  privilege  of  the  court 
where  the  arrest  took  place,  but  only  to  see  whether  the  defendant  was  entitled  to  any 
personal  privilege  from  arrest  under  the  process  of  this  court :  and  I  think  he  was  not. 
I  have  the  most  sincere  respect  for  the  opinions  expressed  by  the  Irish  judges  in  the 
cases  cited  (a)'' ;  but  they  are  contrary  to  the  decisions  of  the  courts  hei'e,  and  with 
the  latter  my  opinion  concurs."]  There  is  no  instance  of  this  privilege  having  ever 
been  extended  to  one  attending  as  prosecutor  or  witness  before  a  police-magistrate  : 
and,  at  all  events,  it  must  be  limited  to  persons  attending  as  witnesses  under  compulsion 
of  some  legal  process.  Thei-e  being  no  precedent  foi'  the  privilege  here  claimed,  and 
its  allowance  being  so  likely  to  lead  to  abuse,  the  court  will  pause  before  they  entertain 
the  application. 

Atkinson,  Serjt.  (with  whom  was  Lush,  Q.  C),  in  support  of  the  rule.  The  grounds 
of  privilege  are  well  stated  by  Lord  Denman,  in  Newton  v.  Constable,  2  Q.  B.  157,  1  Gale 
&  D.  408,  9  Dowl.  P.  G.  9-33.  To  disentitle  the  present  defendant  to  his  discharge, 
it  must  be  shewn,  that,  in  attending  at  the  police-court,  he  was  a  mere  \'olunteer, — as 
in  Ex  parte  Cobbett,  26  Law  J.,  [297]  ^l  B  293, — that  he  was  under  no  legal  obligation 
to  appear  and  give  evidence.  It  appears  that  he  had  been  in  attendance  on  the  4th 
of  August,  and  that  his  presence  was  required  on  the  6th,  when  he  was  brought  up 
under  a  writ  of  habeas  corpus  ad  testificandum,  and  was  bound  over  to  prosecute  and 
give  evidence  again.st  the  accused.     The  circumstance  of  his  not  having  been  bound 

(a)i  AnonyrnoHS,  1  Dowl.  P.  C.  157,  Jacobs  v.  Jacobs,  3  Dowl.  P.  G.  675,  and  Goodwin 
v.  l.otrkm,  1  Ad.  &  E.  378,  3  N.  &  M.  879,  2  Dowl.  P.  C.  504 

(a)2  Calkins  v.  Sherry,  1  Alcock  &  Nap.  125,  The  Kinr/  v.  M'LoiKjhlin,  1  Alcock  & 
Nap.  130,  aixl  Kelly  v.  Barnwell,  and  Cooke  v.  Ale,  6  Irish  Law  Kep.  94 
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over  Ijuforc  the  ;irrest  makes  no  diH'eieiice  ;  be  was  eijually  under  an  ol)ligatiou,  legal 
as  well  as  moral,  to  give  his  attendance.  [Willes,  J.  It  is  not  usual  for  magistiates  to 
issue  summonses  for  the  attendance  of  witnesses,  unless  thei-e  is  reason  to  believe  that 
they  will  not  attend  ^■olunt<lrily.]  Meehiiif:  v.  Smith,  1  H.  Bl.  (i.'JO,  and  the  cases  thei'e 
cited,  are  authorities  to  sustain  this  application.  And  in  the  case  of  In  re  M'lnto'<h, 
3  Law  Times,  116,  a  witness  voluntarily  attending  before  an  arbitrator  was  held  to  be 
privileged  fr-om  ari-est  eundo,  morando,  et  redeundo. 

CocKBURN,  C.  J.  I  cannot  entertain  a  shadow  of  doubt  that  the  rule  for  discharging 
the  defendant  out  of  custody  should  be  made  aiisolute.  It  is  uinieces.sary  upon  this 
occasion  to  decide  whether  or  not  a  party  proceeding  in  the  first  instance  to  a  police- 
court  for  the  purpose  of  putting  the  criminal  law  in  motion  would  be  entitled  to  be 
discharged  from  ai-rest  on  civil  process,  because  here  the  matter  may  be  disposed  of  on 
a  narrower  ground.  It  appears  that  the  defendant  had  gone  before  a  magistrate  at 
the  Maiy-le-bone  police-court,  and  obtained  a  warrant  against  three  indi\'iduals  upon 
a  charge  of  felony  ;  that  the  accused  were  brought  befoi'e  the  magisti-ate  and  examined, 
and  remanded  to  a  future  day  ;  that  the  defendant  attended  before  the  magistiate  on 
the  last-mentioned  day  as  prosecutor  and  witness :  that  the  accused  were  again 
remanded  ;  and  that,  immediately  on  his  leaving  the  police-court,  the  [298]  defendant 
was  arrested  on  a  ca.  sa.  at  the  suit  of  the  present  plaintiff.  Now,  it  is  clear  that 
the  magistrate  might,  if  ho  had  entertained  any  doubt  as  to  the  defendant's  willingness 
to  attend  on  the  adjourned  day,  have  bound  him  over  to  appear,  or  eau.sed  him  to  be 
served  with  a  sunmions  foi'  that  purpose  ;  and  the  defendant's  legal  obligation  to  appear 
would  have  been  unquestionable  :  and  I  do  not  see  that  it  can  make  an}'  difference  that 
the  defendant  was  willing  to  attend  without  that  ceremony.  I  have  no  doubt  that  a 
police-court  where  charges  are  initiated  and  investigated  liefore  a  magistrate,  is  a  court 
within  the  rule  as  to  the  privilege  of  witnesses.  Therefore,  the  defendant  having  been 
arrested  whilst  leaving  the  court  where  he  had  been  attending  to  give  evidence  in  a 
matter  pending  before  the  court,  is  entitled  to  be  discharged.  We  cannot  now  go  into 
the  collateral  question  whether  or  not  the  prosecution  was  well  founded.  It  ma}', 
however,  be  observed  that  the  magistrate  so  far  thought  it  a  fit  case  for  investigation, 
as  to  remand  the  prisoners  twice,  and  ultimately  to  commit  them  for  trial.  We  must 
take  it,  therefore,  that  it  was  not  a  collusive  proceeding.  The  protection  must  be 
allowed. 

WiLLi.VM.s,  J.  I  am  entirely  of  the  same  ojiinion.  The  case  admits  of  no  reason- 
able doulit,  when  the  facts  are  closely  looked  at.  The  jnagistrate  thought  the  charge 
one  fit  foi-  investigation,  and  the  defendant  was  in  attendance  in  obedience  to  his 
request:  there  can  be  no  doulit,  therefore,  as  to  the  privilege.  It  clearly  can  make  no 
difference  that  the  magistiate  did  not  think  it  necessary  to  issue  a  summons  to  compel 
the  defendant's  attendance.  There  is  no  case  precisely  in  point;  but  all  the  principles 
upon  which  the  cases  proceed  are  applicable  here.  The  privilege  is  not  that  of  the 
witness,  Init  of  the  coiu't,  for  the  pur|)ose  of  insuring  a  due  administration  of  justice. 

[299]  CuoWDEi!,  J.  I  am  of  the  same  opinion.  There  was  a  niattei'  pending 
before  the  magistrate  at  which  the  defendant  was  attending  and  expected  to  attend 
again  on  a  future  day  to  ])i()seeute  and  give  evidence.  That  the  defendant  did  not 
attend  by  virtue  of  a  sunnnons,  clearly  makes  no  dill'ei'ence.  It  is  not  usual,  as  my 
Brother  Willes  has  observed,  to  summon  witnesses  in  such  cases,  where  no  doubt 
exists  as  to  their  willingness  to  attend.  There  is  nothing  to  dillcr  this  from  the 
ordinary  case  of  a  witness  attending  court  in  a  proceeding  civil  or  criminal.  CohhdI's 
case  is  altogether  distinguishable  :  there,  the  applicant  was  not  in  the  course  of  per 
forming  a  public  duty  ;  he  was,  as  has  been  said,  a  mere  volunteer. 

Wii.i.Ks,  J.  I  am  entirely  of  the  same  opinion.  The  ])rinciple  upon  which  the 
privilege  now  in  question  rests  is  this, — that  a  suitor  who  h.is  ol)tained  a  judgment 
in  a  civil  action,  cannot  use  the  process  of  the  court  for  the  purpose  of  withdrawing 
from  another  court  a  witness  or  other  person  without  whose  piescuce  full  justice  cannot 
be  done.  This  jjrinciple  ap])lies  to  every  court  of  justice,  criminal  as  well  as  civil  : 
and  it  seems  to  have  been  a|)])lied  to  the  case  of  bail  so  long  ago  ;is  the  I  1th  of  Mdw.  \, 
— see  Mrekin.i  v.  Sniil/i,  1  II.  HI.  (VM).  It  has  been  suggested  th.it  tiic  privilege  must 
at  all  events  be  limited  to  ])ersons  attending  under  compulsion  of  process.  There 
clearly  is  no  foundation  for  that.  To  hold  that  a  witness  is  protected  oidy  where  he 
attends  in  obedience  to  process,  would  bo  to  sa}'  that  process  must  be  sued  out  in 
every  case  to  enforce  the  attendance  of  witnesses  ;  whereas,  in  practice,  it  is  perfectly 
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well  known  tluit  witnesses  fi'ei]nently  nttend  without  being  subpoMiaed.  And  this  is 
more  especially  the  case  in  proceedings  like  that  now  in  question.  The  16th  section 
of  the  11  &  12  Vict.  c.  42;  provides  that  a  [300]  magistrate  may  issue  his  summons  to 
enforce  the  attendance  of  a  witness,  where  it  is  made  to  appear  that  his  or  her 
e^ndence  is  material,  and  there  is  rea.son  to  believe  that  he  or  she  will  not  attend 
without  such  summons.  It  appears,  therefore,  that  it  is  not  only  the  ordinary  course 
not  to  issue  summonses  to  compel  the  attendance  of  witnesses  upon  these  occasions, 
where  they  are  willing  to  attend  without :  but  it  is  in  the  due  and  regular  course  of 
law  that  the  attendance  of  witnesses  shall  be  given  without  any  compulsory  process. 
Here,  the  defendant  was  attending  in  the  due  and  regular  course  of  justice  applicable 
to  proceedings  in  such  courts :  and  I  am  cleai-ly  of  opinion  that  his  case  falls  within 
the  rule. 

Kule  absolute. 


Balfour  and  Another  v.  The  Official  Manager  of  the  Sea  Fire  Life 
AssiiRANCE  Company.     Nov.  7th,  1857. 

[S.  C.  27  L.  J.  C.  P.  17  ;  3  Jur.  X.  S.  1304  ;  6  W.  E.  19.] 

Forbearance  of  a  debt  due  from  a  third  person  is  a  sufficient  consideration  for  the 
giving  of  a  bill  or  note. — To  an  action  by  indorsees  against  the  drawers  of  a  bill  of 
exchange,  the  court  refused  to  allow  the  defendants  to  plead,  by  way  of  equitable 
defence,  that  a  debt  was  due  to  the  plaintiffs  from  a  public  company  which  had 
professed  to  assign  its  business  and  obligations  to  the  defendants,  that  the  bill  was 
afterwards  given  by  the  defendants  in  consideration  of  that  debt,  and  upon  the 
supposition  that  the  assignment  was  legal  and  valid,  whei'cas  it  proved  to  be  illegal 
and  void, — the  proposed  plea  affoi'ding  no  defence  to  the  action,  either  legal  or 
equitable. 

This  was  an  action  on  a  bill  of  exchange  for  5001.,  drawn  by  the  Sea  Fire  Life 
Assurance  Company,  at  sixty  days'  date,  upon  their  cashier, — in  the  .same  form  as  the 
instruments  in  the  cases  of  ElHmii  v.  CoJlinr/rvh/e,  9  C.  B.  570,  and  Allen  v.  The  Sea 
Fire  Life  A-'isurancc  t'oiivpany,  9  C.  B.  574, — and  indorsed  to  the  plaintitl'. 

Garth,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the  plaintifis  to 
shew  cause  why  the  de-[301]-fendants  should  not  be  at  liberty  to  plead,  in  addition  to 
a  denial  of  the  making  of  the  bill,  a  plea,  upon  equitable  grounds,  to  the  following 
effect, — that,  before  the  making  of  the  bill,  a  debt  was  due  to  the  plaintiffs  from  a  com- 
pany called  the  Port  of  London  Sea  Fire  and  Ijife  Assurance  Company,  which  company 
had,  in  October,  1849  (before  the  date  of  the  bill  declared  on),  professed  to  assign  all 
their  business  and  obligations  to  the  defendants  :  that  the  bill  was  aftei-wards  given 
by  the  defendants  upon  the  mistaken  supposition  on  the  part  of  the  plaintiffs  as  well 
as  of  the  defendants  that  the  said  assignment  was  valid,  and  for  no  other  I'eason  what- 
ever ;  whereas,  in  truth,  the  said  assignment  was  a  nullity,  and  the  defendants  were 
never  under  any  obligation  whatever  to  satisfy  the  said  debt. 

Phipson  and  G.  Tayler  now  shewed  cause.  The  proposed  plea  affords  no  defence 
to  the  action.  At  law,  it  clearly  would  be  no  defence.  The  (lefendants,  at  the  time 
they  gave  the  bill  in  question,  had  entered  into  an  agreement  whereby  they  professed 
to  take  upon  themselves  all  the  obligations  of  another  company  ;  and  they  gave  the 
bill  under  an  impression  that  they  were  bound  to  give  it  to  satisfy  a  debt  due  to  the 
plaintiff's  from  that  other  companj'.  That  was  a  perfectly  good  consideration.  It  is 
precisely  like  the  case  of  Sou-erhy  v.  Butcher,  2  C.  .t  M.  368.  There,  the  defendant 
drew  in  favour  of  the  plaintiff"  a  bill  which  his  brother  ought  to  have  drawn  ;  and, 
though  it  was  contended,  that,  as  between  the  plaintiff"  and  the  defendant,  there  was 
no  consideration  for  the  drawing,  the  court  held,  that,  as  the  defendant  had  chosen  to 
draw  a  bill  under  circumstances  in  which  the  plaintiff  had  a  right  to  have  a  bill,  the 
defendant  was  bound  :  and  Bayley,  B.,  said  :  "He  (the  defendant)  might  have  given 
a  l)ill  or  not,  as  he  thought  fit,  and  he  might  have  given  a  bill  stating  [302]  on  the 
face  of  it  that  he  drew  it  for  Robert  Butcher  (his  Ijrother) ;  and,  if  he  had  stilted 
that  he  drew  it  as  agent,  and  had  a.sked  for  a  written  acknowledgment  that  he  should 
only  be  held  liable  as  agent,  he  would  have  acted  the  part  of  a  prudent  man,  and  got 
rid  of  the  personal  obligation  to  which,  by  signing  generally,  a  party  is  liable.     But  it 
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is  said  there  was  no  consideration  for  the  defendant's  binding  liimself  personally.  That 
is  not  necessary.  He  professes  to  bind  himself  personally  :  and  the  answer  to  the 
objection  that  there  was  no  considei-ation,  is,  that  the  plaintiti'  luul  a  right  to  have  a 
bill  which  should  bind  someliody."  By  the  giving  of  the  bill,  the  plaintitt's'  remedy 
has  been  suspended,  and  the  third  party  has  had  the  beiieiit  of  that.  Then,  it  is  said 
that  the  proposed  plea  shews  a  defence  upon  equitable  grounds.  That  clearly  is  not 
so.  This  is  not  like  a  case  where  a  party  has  been  induced  to  give  the  bill  by  fraud 
or  misrepresentation  :  nor  is  it  a  case  for  an  applic^ition  to  a  court  of  equity  to  reform 
the  contract.  The  defendant  has  no  claim  in  equity  to  be  relieved  from  the  perform- 
ance of  his  contract  merely  because  it  has  been  decided  by  the  House  of  Lords  that 
tiie  amalgamation  of  these  two  companies,  and  consequently  the  agreement  upon  the 
faith  of  which  the  defendants  drew  the  bill  in  question,  was  invalid.  The  plaintiffs 
have  sustained  a  detriment  by  the  suspension  of  their  remedy  and  the  insolvency  of 
the  other  company.  The  proposed  plea  was  di.sallowed  by  Cresswell,  J.,  at  chambens, 
because  there  was  no  equity  in  it. 

tiarth,  in  support  of  the  rule.  I'he  plea  proposed  to  be  pleaded  discloses  mattei' 
which  clearl}'  amounts  to  an  equitable  defence.  The  moment  after  the  defendants 
had  given  the  bill  in  question,  if  the  plaintiffs  had  discovered  that  the  assignment 
of  the  business  by  the  Port  of  London  Assurance  Company  was  invalid,  they  might 
[303]  have  gone  to  their  debtors  and  insisted  upon  being  paid  the  amount  of  their 
claim,  on  the  ground  of  the  bill  having  l)een  given  under  a  mistake.  Forbearance 
at  his  request  during  the  currency  of  the  bill,  is  the  only  consideration  for  the 
bill  from  a  third  party  :  Nclion  v.  Strle,  4  M.  &  W.  795.  Thei'e,  in  a  declaration 
against  the  defendant  as  makei'  of  a  promissory  note,  he  pleaded  that  one  J.  W., 
before  and  at  the  time  of  his  death,  was  indeljted  to  the  plaintiff  for  goods  sold, 
and  that  the  amount  was  due  at  the  time  of  the  making  of  the  note  ;  that  the 
plaintiff,  after  J.  W.'s  death,  applied  to  the  defendant  for  payment,  and  the  defendant, 
at  the  plaintiff''s  recjuest,  for  and  in  respect  of  the  debt  so  remaining  due  to  the 
])laintift',  and  for  no  other  considei'ation,  made  the  note  and  delivered  it  to  the  plaintiff; 
and  that  J.  W.  died  intestate,  and  no  administration  was  granted,  and  there  was  no 
executor  of  his  estate,  nor  any  person  liable  for  the  debt ;  and  that  there  nevei'  was 
any  consideration  for  the  making  of  the  note  except  as  aforesaid  :  and  it  was  held  by 
the  Exehe(|uer  Chamber,  —  reversing  the  judgment  of  the  court  of  Excho(juei-. — that 
this  was  a  good  plea.  [Cockburn,  C.  J.  That  is  a  totally  different  point.]  In  Byles 
on  Bills,  7th  edit.  lO'J,  it  is  said  that  "a  debt  due  from  a  third  person  is  a  good  con- 
sideration for  a  note  payaljle  at  a  future  day  ;  and  so  is  a  debt  ilue  from  the  defendant 
and  a  tliirti  person  "  (r/).  "At  least,"  adds  the  learned  author  in  a  note,  "if  the  note 
be  payalile  at  a  future  day,  for  then  the  note  amounts  to  an  agreement  to  give  [304] 
time  to  the  original  debtor,  and  that  indulgence  to  him  is  a  consideration  to  the  maker. 
Seeus,  if  the  original  debtor  is  dead,  and  has  no  representative :  NeUaii  v.  Seiiii,  i  M. 
&  W.  795,  reversing  Setie  v.  U^akrwoiih,  4  M.  &  W.  9,  9  Dowl.  P.  C.  684.  But,  if 
the  note  be  payable  immediately,  it  is  conceived  that  the  pic  existing  debt  of  a  stranger 
could  not  be  a  consideration,  unless  ci'cdit  had  been  given  to  the  original  debtor  at 
the  maker's  request.  CmJ'ls  v.  Bi^ak,  11  C.  B.  172,  ace."  Here,  tlic  only  consideration 
there  could  be  was,  the  plaintiffs'  forbearance  to  sue  the  original  debtors :  but,  the 
Iiill  having  Ijecn  given  under  a  mistake,  they  were  not  bound  to  wait  the  sixty  days. 
(W'illes,  .).  Suppose  A.  supplies  goods  to  B.,  and,  for  the  con\enience  of  the  parties 
it  is  agreed  that  he  shall  draw  for  the  amount  upon  C,  who  is  in  the  habit  of  receiv 
ing  consignments  fiom  B.,  and  therefore  accepts, — both  B.  and  C.  being  under  the 
inq)rcssion  that  the  latter  has  oi'  will  have  funds  of  the  foiiner's  to  meet  the  bill  at 
maturity, — lint  it  turns  out  that  that  expectation  is  fallacious;  would  that  ali'ord  any 
C(|uitable  defence  to  C.  to  an  action  by  A.  upon  the  billl]  Clearly  not:  but  that  is 
\ery  foreign  to  the  case  now  before  the  court,  which  is  one  of  mutual  mistake.  [Cock- 
btuii,  C.  .].  Forbearance  or  delay  being  the  consideration  for  the  l)ill,  what  is  it  to 
the  plaintiffs  that  the  defendants  have  mistaken  their  position  with  relation  to  tho 

(«)  Citing  Pappk'wdl  v.    Wilson,  1   Stra.  2<ji,  C'uombs  v.  Iiiyram,  i  I).  X-   K.   211 
Suwcrbi/  v.  Bukhci;  2  C.  &  M.  .368,  4  Tyrwh.  ;520,  (larncl  v.  Uladx,  1 1  Mod.  226,  llidoid 
v.  Bmiaw,  1  C.  &  J.  2.31,  1  Tyiwh.  84,  JrUdcrs  v.  Skvcit.%  15  M.  .t  W.  208:  and  see 
Lcchiiiere   v.  Fkkhci;  I   C.  &   M.   62.3,  Uuka-  v.  IValkcr,   II   M.  &  \V.  465,  ll'alluii,  v. 
Mascall,  13  M.  k  VV.  452,  Cuuk  v.  Lwij,  Cai-.  k  Marsh.  510. 
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company  whose  rights  and  liiibilifcie.s  they  had  cousented  to  take  upon  themselves  ?] 
The  bill  would  never  have  been  given,  but  for  the  mistake  :  there  was  nothing  binding 
the  plaintiti's  to  forbear.  [Cockburn,  C.  J.  Suppose  A.  gives  out  to  the  world  that 
he  has  taken  B.'s  business,  and  will  liquidate  all  demands  against  him  ;  and  a  creditor 
of  B.  comes  and  asks  for  payment  of  a  debt,  and  agrees  to  take  A.'s  acceptance  for  it ; 
and,  during  the  currency  of  the  bill,  [305]  A.  discovers  that  B.  has  cheated  him  on  the 
sale  of  his  business, — would  that  be  any  answer  to  the  creditor  to  whom  the  bill  was 
given,  and  who  has  been  induced  to  forbear  .']  The  present  case  is  put  upon  the  ground 
of  mutual  error  in  the  original  transaction.  [Willes,  J.  The  rule  is,  that,  in  the  case 
of  a  mutual  mist^ike,  each  party  must  bear  his  own  share  of  the  consequences  of  the 
eiror,  unless  it  be  a  mistake  in  the  very  contract  which  is  sought  to  be  enforced.  Have 
you  any  authority  to  shew  that  equity  will  reform  a  contract  for  some  collateral 
mistake  f\  In  Spence's  Equitable  Jurisprudence,  p.  GS-i,  it  is  said,  upon  the  authority 
of  Brooke,  Conscience  and  Subpwna,  pi.  -1,  who  \ouches  the  Year  Book,  37  H.  G,  fo. 
13, — "The  following  ca.se  comes  very  near  to  relief  in  respect  of  mutual  ignorance  of 
law,  both  parties  having,  from  such  ignorance,  made  a  mistake  as  to  the  materia  of 
the  thing  sold.  The  plaintiff  had  purchased  from  the  defendant  certain  debts  that 
were  due  to  him,  and  he  gave  the  vendee  a  bond  for  the  price.  The  plaintiff  after- 
wards filed  a  bill  to  be  relieved  from  the  bond,  on  the  ground  that  nothing  passed  to 
bim  by  the  assignment  of  the  debts,  they  being  choses  in  action,  not  assignable  in  law. 
The  Chancellor,  with  the  concurrence  of  the  justices  of  both  benches,  whom  he  called 
to  his  assistance,  decided  that  the  bond  should  be  delivered  up,  as  given  without  con- 
sideration, '  pur  ceo  que  le  plaintiff  ne  poet  aver  quid  pro  (juo  ; '  and  the  defendant,  on 
refusal,  was  .sent  to  the  Fleet."  [Cockburn,  C.  J.  There  is  no  mistake  here  as  to  the 
consideration,  as  between  the  plaintiffs  and  the  defendants.  Willes,  J.  The  case 
cited  from  Brooke  is  wrong  for  two  reasons, — first,  that  no  consideration  at  all  is 
necessary  for  a  bond, — secondly,  that  now  debts  may  be  the  subject  of  assignment.] 

CoCKBUKN,  C.  J.  I  am  clearly  of  opinion  that  the  [306]  proposed  plea  ought  not 
to  be  allowed.  It  seems  to  me  to  be  a  very  plain  and  simple  case.  The  plaintiffs  had 
a  claim  of  5001.  against  the  Port  of  London  Sea  Fire  and  Life  Assurance  Company. 
That  company  was  supposed  to  be  amalgamated  with  another  called  the  Sea  Fire  Life 
Assurance  Company,  the  present  defendants ;  but  it  turned  out  that  the  steps  taken 
for  the  purpose  of  etiecting  such  amalgamation  were  insutticient  with  reference  to  the 
constitution  of  the  company.  In  the  mean  time,  however,  and  whilst  the  two 
companies  believed  themselves  to  have  been  duly  and  properly  amalgamated,  the 
jjlaintiffs,  in  satisfaction  of  their  claim  against  the  Port  of  London  Sea  Fire  and  Life 
Assurance  Company,  agreed  to  take  a  security  from  the  present  defendants,  and  to 
forbear  their  claim  against  the  foi'mer  company.  As  between  the  two  companies,  it 
appears  afterwards  that  the  supposed  amalgamation  was  a  mistake,  and  that  there  was 
a  failure  of  consideration  for  the  defendants'  taking  upon  themselves  this  liability. 
But  that  is  nothing  to  the  plaintiffs,  unless  it  is  shewn  that  they  have  done  something 
to  contribute  to  the  error.  It  does  not  appear  that  they  have.  But,  in  the  full  belief 
of  the  \'alidity  of  the  transaction,  they  take  the  bill,  and  forbear  during  its  currency 
to  press  their  claim.  That  forbearance  at  the  defendants'  request  was  clearly  a  good 
consideration  for  the  giving  of  the  bill ;  and  there  is  uo  ground  either  in  law  or  equity, 
or  in  common  justice,  why  thev  should  not  have  their  remedy  against  the  defendants. 
The  rule  must  be  discharged. 

WiLLi.iMS,  J.  I  am  entirely  of  the  same  opinion.  It  is  a  fallacy  to  say  that 
there  has  been  any  mistake  about  this  conti'act.  The  defendants  intended  to  give 
the  bill,  and  they  did  give  it,  for  a  good  and  valuable  consideration,  viz.  the  forbear- 
ance of  a  debt  due  from  [307]  third  parties  to  the  plaintiffs.  The  mistake,  as  it  is 
called,  was  simply  this, — the  defendants'  motive  for  giving  their  acceptance  ivas  based 
upon  a  mistaken  state  of  things.  That  is  their  misfortune.  But  it  certainly  affords 
no  ^-alid  ground  for  holding  that  they  are  not  liable  upon  their  contract. 

Ckowdek,  J.  I  also  think  that  the  proposed  plea  would  be  no  defence  to  the 
action,  either  legal  or  equitable.  The  whole  argument  on  the  part  of  the  defendants 
proceeds  upon  the  supposition  that  the  contract  as  between  the  plaintiffs  and  the 
defendants  was  founded  on  a  mistake.  Now,  the  contract  between  the  plaintiffs  and 
the  defendants  was  merel\'  the  giving  of  a  bill  by  the  latter  in  discharge  of  a  debt  due 
from  third  parties  to  the  former,  the  consideration  being  the  forbearance  of  the 
]jlaintifls  during  the  currency  of  the  bill.     The  only  mistake  was,  that  the  defendants 
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erroneously  supposed  that  the  rights  and  obligations  of  those  third  parties  had  been 
k'gally  and  validly  assigned  to  them.  What  atiswer  can  that  bo  to  the  plaintitls' 
claim  .'  No  case  has  been  cited  to  shew  that  that  would  in  a  court  of  equity  invalidate 
the  plaintirt's'  right  to  sue  upon  the  bill.  It  is  said  that  the  only  consideration  for 
the  giving  of  the  bill  is  forbearance  ;  and  that  the  plaintifls,  as  soon  as  they  discovered 
the  mistake  which  had  been  committed,  might  have  repudiated  the  transaction,  and 
sued  the  Port  of  London  Sea  Fire  and  Life  Assurance  Company.  That,  however,  is 
assuming  the  whole  question.  There  is  no  mistake  as  to  the  dcfemlants'  intention  to 
give  tile  bill,  or  as  to  the  plaintiffs'  foibearance  from  suing  the  other  company.  The 
ca.so  in  no  degree  differs  from  the  ordinary'  one  where  a  party  gives  a  bill  for  the  debt 
of  a  thir  i  person,  upon  the  faith  of  certain  property  having  passed  to  him  from  such 
third  pei'.son,  and  it  afterwards  turns  out  to  lie  a  mistake.  It  would  [308]  not  alter 
the  case  at  all  that  the  plaintiff  was  under  the  same  misapprehension. 

Wiij.ES,  J.  I  am  of  the  same  opinion.  With  regard  to  the  authority  cited  from 
Brooke's  Abridgment,  I  should  have  thought  a  much  better  authority  might  have 
Ijcen  found  for  the  proposition  that  a  court  of  equity  would  pievent  a  party  from 
suing  upon  a  security  the  consideration  for  which  had  failed.  The  court  there  seem 
to  have  consideied  that  there  could  not  be  an  assignment  of  a  debt.  That  doctrine 
has,  as  every  one  must  know,  long  long  since  exploded,  certainly  so  long  .since  as  the 
year  1791,  and  probal)ly  two  hundred  years  Ijefore, — as  appears  from  Mailer  v.  Miller, 

4  T.  K.  ."540,  where  Buller,  J.,  says  -.  "  It  is  laid  down  in  our  old  books,  that,  for  avoid- 
ing maintenance,  a  chose  in  action  cannot  be  assigned  or  granted  over  to  another: 
Co.  Litt.  214  a.,  266  a. ;  i  KoU.  4.5,  1.  40.  The  good  sense  of  that  rule  seems  to  me 
to  be  very  questionable  ;  and  in  early  as  well  as  modern  times  it  has  been  so  explained 
away  that  it  remains  at  most  only  an  objection  to  the  form  of  the  action  in  any  case." 
However,  taking  the  case  in  Brooke  to  be  an  authority,  it  is  only  an  authority  for 
thi.s,  that  a  l)ond  will  be  relieved  against  if  it  be  shewn  that  the  consideration  has 
failed.  But,  has  the  con.sideration  for  the  giving  of  this  bill  failed  l  The  plaintiffs 
have  abst;iined  from  bringing  an  action  against  the  Port  of  London  Sea  Fire  and  Life 
Assurance  Company  foi-  the  debt  due  from  them  during  the  time  the  bill  Wiis  running. 
It  is  said,  that,  besides  the  forbearance,  there  is  also  the  consideration  of  the  contract 
under  which  the  defendants  thought  themselves  bound  to  paj'  all  the  obligations  of 
the  Port  of  London  Sea  Fire  anri  (Jfe  .Assurance  Company.  1  hat,  no  doubt,  was  the 
defendants'  motive  for  giving  the  bill  ;  but  it  was  no  part  of  the  consideration  as 
between  the  plain-[309]-tiffs  and  the  defendants.  l)Ut  then  it  is  said  that  the  defen- 
dants acted  under  a  mistake.  I  think  thei'c  was  no  mistake.  The  defendants  intended 
to  give  this  i>ill.  There  was  a  mistake  as  to  the  effect  of  the  amalgamation.  But 
the  plaintitls  were  no  parties  to  that  contract.  And  there  was  no  misrepresentation. 
The  proposed  plea  [jresents  no  shade  of  defence.  The  rule  must  be  discharged, — the 
plaintiffs'  costs  to  Ite  costs  in  the  cause. 

Rule  discharged  accordingly. 

Wkavek,  Appellant,  Juulk  and  (JiUEiijs,  lic^iumkut-^.     Xov.  LStli,  li>57. 


in 


case  stated  by  a  county-eoin-t  judge,  upon  an  interpleader  summons,  for  the 
opinion  of  this  court,  after  setting  out  the  facts  under  which  a  bill  of  sale  had  been 
given  to  secure  a  past  debt  and  a  contemporaneous  advance,  and  finding  that  the 
transaction  was  bona  fide, — the  question  submitted  was,  "whether  the  bill  of  sale 
was  void  as  against  the  execution-creditors  (the  lespondcnts),  seizing  after  the  first 
instiilment  secured  by  the  bill  of  sale  became  due,  and  whilst  the  delttor  was  allowed 
to  remain  in  possession,  and  with  his  name  over  the  door  as  it  had  i>een  before," — 
Held  that,  there  being  nothing  to  shew  that  the  deed  was  fraudulent,  the  appellant 
was  entitled  to  judgment. 

The  respondents  entered  a  ])laint  in  the  county-court  of  Stafiordsiiire  at  ^\'olver- 
hamplon,  on  the  Kith  of  Oetobei',  1  S.'Hi,  against  out!  Samuel  Blainey,  then  an  innkeei)er 
at  Tettenhalj,  near  Wolveihampton,  to  recovei-  a  bahuice  of  account  for  goods  sold, 
amounliiig  to  161.  i'Js.,  and  tln^  siunnions  was  served  on  the  said  Samuel  Blainey  on 
the  "iL'nd  of  Octolier,  1S.")().  The  plaint  was  heard  on  the  .'{rd  of  Novemlier,  iS.")(), 
when  Blainey  was  ordered  to  jiay  thi^  said  sum  of  161.  I  "is.,  together  with  costs,  by 
instalments  of  .'il.  3s.  2d.  on  {\\r  17th  nf  .\o  [310]-\eMibci-,  iS.")(;,  and  21.  .i  mouth  after- 
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wards.  The  first  instalment  not  having  been  paid  on  the  17th  of  November,  1856, 
an  execution  was  afterwards  issued  for  the  debt  and  costs,  amounting  in  the  whole  to 
211.  5s.  2d.,  besides  possession  fees.  The  high-bailifl'  of  the  county-court  proceeded 
to  levy  upon  the  goods  in  the  possession  of  Blainey  on  or  about  the  27th  of  November, 
185G  ;  whereupon  the  present  appellant  gave  a  written  notice  to  the  high-baililf  stating 
that  she  claimed  the  goods  which  he  had  seized  in  execution,  and  setting  forth  the 
particulars  of  her  claim.  An  interpleader  summons  was  afteiwards  issued  ;  and  there- 
upon the  judge  of  the  said  county-court  at  Wolverhampton,  on  the  ISth  of  Deceml)er, 
185(),  proceeded  to  hear  and  determine  as  to  the  validity  of  the  said  claim  (a). 

The  following  facts  were  proved  at  the  hearing  : — 

The  appellant  is  an  unmarried  lady,  residing  at  Oldbury,  near  Bridgenorth,  in 
the  county  of  Salop,  and  is  the  sister  of  Blainey 's  wife.  In  December,  1 849,  the 
appellant  lent  Blainey  1001.,  for  which  he  gave  her  his  promissory  note  dated  the 
5th  of  December,  I84'J,  payable  on  demand.  Since  that  time,  the  appellant  has 
received  from  Blainey  at  various  times  sums  amounting  to  301.,  for  interest, — the  last 
sum  for  interest  ha\ing  been  paid  on  the  5th  of  December,  1855.  Between  the  month 
of  December,  1849,  and  the  month  of  July,  1856,  [311]  the  appellant,  at  Blainey 's 
request,  advanced  him  at  dilierent  times  several  sums  of  money  amounting  in  the 
whole  to  upwards  of  2001.,  some  of  which  he  afterwards  repaid.  In  the  beginning  of 
June,  185(i,  Blainey  applied  to  the  appellant  for  a  further  loan  of  401.,  which  she  at 
first  refused  to  leu  1  him:  but,  subsequently,  it  was  arranged  that  the  appellant  should 
advance  the  401.,  and  Blainey  should  give  her  a  promissory  note  for  that  sum  and 
also  for  the  balance  of  the  several  sums  she  had  previously  lent  him.  Accordingly, 
the  appellant  advanced  the  401.,  and,  on  the  18th  of  June,  1856,  Blainey  signed  a 
promissory  note  for  1.301.,  payable  to  the  appellant  or  order,  on  demand. 

Between  the  months  of  July  and  September,  185G,  the  appellant  received  from 
Blainey  301.  in  cash  and  goods,  at  dilierent  times,  on  account  of  the  said  note. 

In  September,  1856,  the  appellant  heard  that  Blainey  had  been  deprived  of  his 
spirit-licence,  and  she  thereupon  applied  to  him  to  re-pay  her  some  of  her  money,  and 
threatened  to  proceed  against  him  unless  he  paid  her  some  or  gave  her  some  security 
for  it.  Blainey  said  that,  if  she  would  lend  him  301.  more,  he  would  give  her  security. 
She  refused  to  lend  him  that  sum ;  but  she  afterwards  saw  Blainey,  and  agreed  to 
advance  him  the  301.  provided  he  would  assign  over  to  her  all  his  effects  as  a  security 
not  only  for  the  2001.  he  then  owed  her,  but  also  for  the  301.  to  be  advanced.  Blainey 
wanted  to  give  security  for  the  301.  only,  but,  as  the  appellant  objected,  he  said  he 
would  assign  over  the  things,  provided  she  would  let  him  have  possession  of  them. 

On  the  15th  of  October,  1856,  the  appellant  and  Blainey  called  at  the  otlice  of 
Mr.  Adams,  a  solicitor  at  Wolverhampton,  and  gave  instructions  for  the  assignment. 
The  deed  of  assignment, — of  which  the  following  is  a  copy, — was  prepared  and 
executed  on  the  22nd  [312]  of  October,  1856.  Mr.  Adams  acted  as  the  attorney  of 
both  parties,  and  was  introduced  by  Blainey  to  the  appellant,  to  whom  he  (Adams) 
was  pi-eviously  a  stranger  : — 

"This  indenture,  made  the  22nd  of  October,  1856,  between  Samuel  Blainey,  of, 
&c.,  common  brewer,  of  the  one  part,  and  Emma  AVeaver,  of,  &c.,  of  the  other  part : 
Whereas  the  said  Samuel  Blainey  now  stands  indebted  to  the  said  Emma  Weaver  in 
the  sum  of  2001.  for  money  at  different  times  heretofore  lent  and  advanced  by  the 
said  Emma  ^^  eaver  to  the  said  Samuel  Blainey  at  his  request,  which  he  the  said 
Samuel  Blainey  doth  hereby  admit  and  acknowledge  :  And  whereas  the  said  Samuel 
Blainey,  being  in  want  of  money  to  meet  the  piessing  demands  of  his  creditors,  has 
lately  applied  to  the  said  Emma  Weaver  to  advance  and  lend  him  a  further  sum  of 
301.,  which  she  the  said  Emma  Weaver  refused  ;  And  whereas  the  said  J^mma  Weaver, 
immediately  before  determining  to  commence  proceedings  against  the  said  Samuel 

(a)  Under  the  13  &  14  Vict.  c.  61,  s.  14,  the  superior  courts  had  no  jurisdiction 
to  hear  an  appeal  from  the  decision  of  the  county -court  upon  an  interpleader  summons  : 
Eraser,  App.,  Fothergill,  licsp.,  14  C.  B.  298;  but  the  recent  statute  19  &  20  Vict. 
c.  108,  s.  Q6,  gives  them  such  jurisdiction  whore  the  money  claimed,  or  the  value  of 
the  goods  or  chattels  claimed,  or  the  proceeds  thereof,  exceeds  201.,  as  well  as  in 
actions  of  replevin  where  the  amount  of  rent  or  damages  exceeds  201.,  and  in  actions 
for  the  recovery  of  tenements  where  the  yearly  I'ent  or  value  of  the  premises 
exceeds  201. 
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Blainey  for  recovery  of  the  saiil  .sum  of  ■JOOl.,  propo.scd  to  the  said  Samuel  Blainey 
to  advance  and  lend  him  the  said  sum  of  301.,  upon  having  a  mortgage  of  ail  the 
personal  property  of  the  said  Samuel  Blainey  as  security  for  the  said  sum  of  "JOOl. 
heretofore  advanced,  and  also  as  secuiity  for  the  said  sum  of  301.  now  lent  and 
advanced,  making  together  the  sum  of  2301.,  with  interest :  And  whereas  the  said 
Samuel  Blainey,  in  order  to  obtain  the  said  sum  of  301.  as  a  further  advance  for  the 
puiposes  aforesaid,  has  consented  and  agreed  to  give  the  security  re([uired  :  Now 
this  indenture  witnesseth,  that,  in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  said  sum  of  2001.  now  due  and  owing  l>y  the  said  Samuel  Blainey  to  the 
said  Emma  ^^'eaver ;  and  also  in  consideration  of  the  furthei-  sum  of  301.  in  hand  now 
lent  and  advanced  by  the  said  Emma  Weaver  to  the  said  Samuel  Blainey, — the  [313] 
reeei[)t  whereof  he  the  said  Samuel  Blaine}'  doth  hereby  admit  and  acknowledge, — 
he  the  said  Samuel  Blainey  hath  bargained,  sold,  assigned,  ti-ausferred,  and  set  over, 
and  by  these  presents  doth  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said 
Emma  Weaver,  her  executors,  administrators,  and  assigns,  all  and  singular  the  house- 
hold furniture,  stock  in  trade,  brewing  implements,  linen,  glass,  earthenware,  metal 
ware,  cart,  harness,  pig,  and  all  other  goods,  chattels,  and  effects  whatsoever  belonging 
to  him  the  said  Samuel  Blainey,  and  being  in  and  about  the  house,  yard,  and  out- 
otiices  now  in  the  occupation  of  the  said  Samuel  Blainey,  known  or  called  by  the  name 
of  the  Mitre,  situate  at  the  (Jreen,  Tettenhall,  near  AVolvcrhampton  aforesaid, — all  of 
which  before-mentioned  personal  estate  and  effects  are  more  particularly  described  in 
the  inventory  hereunto  annexed  ;  To  have,  take,  receive,  and  enjoy  the  said  personal 
estate  and  effects  intended  to  be  hereby  assigned,  unto  the  said  lOmma  Weaver,  her 
executors,  adniinisti-ators,  and  assigns,  as  her  own  property  and  effects,  fi'ee  from  all 
claim  and  demand  of  him  the  said  Samuel  Blainey,  his  executors  or  administrators, 
and  of  every  other  person  and  persons  whomsoever ;  except  and  reserved,  neverthe- 
less, unto  the  said  Samuel  Blainey,  his  executors  and  administrators,  so  long  as  he 
shall  continue  to  pay  off  the  said  sum  of  2301.  and  interest  hereby  secured,  by  the 
instalments  hereinafter  stipulated,  at  the  days  and  times  and  according  to  the  proviso 
hereinafter  expressed,  the  free  use,  possession,  and  enjoyment  of  the  said  personal 
estate  and  effects  hereby  assigned,  but  subject  to  the  following  proviso,  namely, 
Pi'ovided  always,  that,  in  case  the  said  Samuel  Blainey,  his  executors  or  administrators, 
shall  henceforth  pay  or  cause  to  be  i)aid  unto  the  said  Emma  AA  eaver,  her  executors, 
administrators,  or  assigns,  the  sum  of  51.  on  the  5th  of  November  next,  and  the  sum 
of  ^\.  on  every  suc-[314]-ceeding  twenty-eighth  da}'  afterwai'ds  until  the  whole  of  the 
said  sum  of  2301.  shall  be  fully  paid  and  satisfied,  together  with  interest  thereon  at 
the  rate  of  51.  per  cent,  per  ainnmi,  then  this  indenture  shall  become  void  :  And  the 
said  Samuel  Blainey,  for  himself,  his  executois  and  administrators,  hereby  covenants 
with  tlie  said  Emma  Weaver,  her  executors,  administrators,  and  assigns,  to  pay  the 
.said  sum  of  2301.,  with  interest  as  aforesaid,  by  the  instalments,  at  the  times,  and  in 
manner  aforesaid,  without  deduction  :  Provided  also,  that,  in  case  default  shall  be 
made  by  the  said  Samuel  Blainey,  his  executoi's  or  administratoi'S,  in  payment  of  any 
one  of  the  instalments  at  the  time  the  same  shall  become  due,  then  it  shall  be  lawful 
for  the  said  Emma  Weavei-,  hei-  executors,  administrators,  and  assigns,  at  any  time 
aftei-waids  within  his,  her,  or  their  discretion,  to  enter  the  said  house,  yard,  out-offices, 
and  other  premises  of  the  .said  Samuel  Blainey,  or  to  enter  any  othci'  place  wherein 
the  said  perscjnal  estate  aTid  effects  hereby  assigned,  or  any  part  or  parts  thereof,  may 
be  supposed  to  be  secreted  or  placed  ;  and,  to  give  greater  facility  for  the  said  Emma 
\V'eavcr,  her  executors,  administrators,  and  assigns,  so  to  do,  it  shall  also  be  lawful 
for  the  said  Emma  Weaver,  hei-  executors,  administrators,  and  assigns,  or  for  any 
]ierson  or  persons  by  her,  his,  or  their  order,  to  break  and  force  open  any  out«r  or 
inner  door  of  the  present  or  anj'  after-taken  dwelling-house  and  premises  of  the  said 
Samuel  Blainey,  or  any  other  place  oi-  Iniilding  wherein  any  of  the  said  personal 
propeity  shall  l)e  confined,  or  suppo.sed  to  be  confined,  without  being  lial)le  to  any 
indictment  for  forciiile  entry,  or  anv  action,  suit,  or  pi-ocess  of  law  wliatsoever,  and  to 
receive  and  take  jios.session  of  all  or  any  part  of  the  said  personal  estate  and  ell'eets 
hereby  assigned,  and  afterwards  to  sell  and  dispose  of  tin;  sann^  for  such  price  or 
[)rices  as  can  be  reasonably  got  for  the  [315]  same,  and  thereout  in  the  first  place  to 
retain  to  and  leimburse  her.self  the  .said  Emma  \\'eaver,  her  executors,  admiuislratoi's, 
and  assigns,  all  costs,  charges,  and  expenses  which  may  be  incurred  in  and  al)0Ut 
making  any  such  sale  or  sales,  and  also  in  and  aliout  the  receipt  and  recovery  of  the 
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said  sum  of  2301.,  aud,  in  the  next  place,  to  retain  to  and  reimburse  herself  the  said 
Emma  Weaver,  her  executoi's,  administrators,  and  assigns,  the  said  sum  of  2301.,  or 
such  sum  of  money  on  account  thereof  as  shall  remain  after  making  the  deductions 
aforesaid  :  Provided  further,  that,  in  case  the  said  personal  estate  and  effects  intended 
to  be  hereby  assigned,  shall  not  realize  the  said  sum  of  2301.  by  sale  thereof,  after 
payment  of  all  expenses,  the  remainder  shall  be  applied  in  part  payment  of  the 
said  sum  of  2301.  and  interest,  and  nothing  herein  contained  shall  prejudice  the  right 
or  remedy  of  the  said  Emma  Weaver,  her  executors,  administrators,  and  assigns,  to 
recover  payment  of  the  balance,  by  action  upon  the  covenant.     In  witness,"  &c. 

A  .schedule  was  annexed  to  the  deed,  comprising  the  furniture  and  effects  in  the 
house  and  pi'emises,  and  the  stock  of  ale  and  porter  in  the  cellars. 

The  301.  was  then  advanced  to  Blainey  by  the  appellant. 

The  appellants  swore,  on  the  trial,  that  she  did  not  know  the  first  instalment 
under  the  bill  of  sale  fell  due  on  the  second  day  after  the  court  day  when  judgment 
was  given  against  Blainey.  It  was  arranged  between  the  appellant  and  Blainey  that 
the  appellant  should  have  power  to  take  possession  ;  and,  before  she  left  Adams's 
office,  it  was  arranged  that  the  first  instalment  should  be  payable  on  the  5th  of 
Novembei'.  Blainey  was  to  have  possession  of  the  efiects  as  long  as  he  paid  the 
instalments.  Mr.  Adams  had  not  been  Blainey 's  attorney  for  more  than  a  month 
previously.  Wheu  Blainey  and  [316]  the  appellant  left  Adams's  office,  they  left  the 
bill  of  sale  there,  and  went  to  Blainey 's  house ;  and  it  was  then  arranged  that  Blainey 
sliould  sell  the  stock  of  ale,  and  pay  her  Is.  a  gallon  ;  and  Blainey  sold  one  hundred 
and  twenty  gallons,  for  which  he  had  since  paid  her  61. ;  and  he  was  to  continue  in 
possession,  and  his  name  to  remain  over  the  door. 

On  cross-examination,  the  appellant  also  swore,  that,  when  she  gave  Adams  the 
order  for  the  assignment,  she  had  no  knowledge  whatever  of  Blainey  being  sued,  or  .she 
would  not  have  lent  him  the  money  ;  and  that  nothing  was  said  to  her  about  Blainey 
dividing  the  money  amongst  his  creditors. 

The  appellant  swore,  that,  when  the  assignment  was  executed,  she  had  no  know- 
ledge that  Blainey  owed  the  debt  of  161.  12s.  to  the  respondents ;  but  it  was  proved, 
that,  on  the  same  day,  soon  after  the  execution  of  that  deed,  and  while  she  was 
returning  with  Blainey  to  Tettenhall,  a  summons  at  the  suit  of  the  respondents  was 
served  upon  Blainey  in  her  presence. 

A  few  days  afterwards,  Blainey  brought  201.  to  Adams,  and  desired  him  to  write 
to  all  his  creditors,  offeiing  them  a  composition  of  2s.  6d.  in  the  pound  upon  the 
amount  of  their  respective  debts.  Adams,  acconlingly,  on  the  31st  of  October,  1856, 
wrote  to  the  creditors,  including  the  respondents,  making  them  that  oH'er.  The  201. 
above  mentioned  was  part  of  the  301.  advanced  by  the  appellant  at  the  time  of  the 
execution  of  the  assignment.  The  respondents  declined  to  accept  the  composition, 
and  treated  the  assignment  as  fraudulent. 

A  copy  of  the  assignment,  with  an  affidavit  of  its  execution,  was  registered  on  the 
5th  of  November,  liS56,  pursuant  to  the  statute  17  &  IS  Vict.  c.  36. 

After  the  assignment  was  executed,  Blainey  remained  in  possession  of  the  goods 
assigned,  and  to  all  appear-[317]-ance  carried  on  the  business  of  a  retail  brewer  as 
though  no  such  assignment  had  ever  been  made  ;  but  payments  were  made  by  him 
to  the  appellant  in  respect  of  the  ale,  &c.  included  in  the  assignment,  and  sold  by  him 
in  the  course  of  his  business. 

On  the  5th  of  November,  1856,  the  first  in.stalment  due  under  the  assignment 
became  payable,  but  was  not  paid.  The  appellant,  however,  did  not  enforce  her 
power  of  sale  under  the  assignment,  but  allowed  Blainey  to  remain  in  possession  as 
before. 

When  the  respondents  levied  their  execution  on  the  28th  of  November,  Blainey 
was  still  in  possession,  and  his  name  was  still  over  the  door. 

On  the  20th  of  .January,  1857,  the  judge  of  the  county-court  gave  judgment  on 
the  interpleader  summons  in  favour  of  the  execution-creditors. 

The  question  for  the  opinion  of  the  court  is,  whether  the  above  assignment  or  bill 
of  sale  was  void  as  against  the  respondents,  as  execution-creditors  of  Blainey,  seizing 
after  the  first  instalment  secured  by  the  bill  of  sale  became  due,  and  whilst  Blainey 
■was  allowed  to  remain  in  possession,  and  with  his  name  over  the  door,  as  it  had  been 
before.  If  the  couit  should  be  of  opinion  that  the  a.s.signment  was  void,  the  judgment 
of  the  county-court  was  to  stand  ;  but,  if  the  court  should  be  of  opinion  that  the 
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assigiimuiit  was  not  so  void  as  against  the  respondents,  the  jndgment  of  the  county- 
court  was  to  be  reversed,  and  judgment  entered  for  tlie  appellant. 

John  Gray,  for  the  appellant  (d)'.  The  facts  which  [318]  the  judge  of  the  county- 
court  has  found,  clearly  entitle  the  appellant  to  judgment.  The  learned  judge  seems 
to  have  acted  upon  Twijiie's  case,  3  Co.  Rep.  SO,  as  that  decision  was  uuflerstood  before 
it  was  explained  by  the  recent  authorities. 

Dowdeswell,  for  the  respondents  (a)^.  The  a.ssignraent  was  fraudulent.  [Cock- 
burn,  C.  J.  The  county-court  judge  has  not  so  found.]  The  whole  was  a  question 
of  fact.  In  the  notes  to  Twi/ne's  co.^e,  in  Smith's  Leading  Cases,  vol.  i.,  p.  1,  it  is  .said 
that  "  it  may  l:)c  safely  laid  down,  that,  under  almost  any  circumstances,  the  question 
of  fraud  or  no  fraud  is  one  for  the  consideration  of  the  jury  ; "  citing,  amongst  other 
cases,  Martiwlalc  v.  Buot/i,  3  B.  &  Ad.  498,  and  Liiuloii  v.  Sharp,  6  M.  &  G.  [319]  898, 
7  Scott,  N.  R.  730.  The  judge  has  done  nothing  more  here  than  state  facts,  leaving 
it  to  the  court  to  say  whether  the  assignment  was  bona  fide  or  not.  [Cockburn,  C.  J. 
He  evidently  founds  his  judgment  upon  the  fact  of  the  assignor  having  remained  in 
possession  of  the  goods  after  the  first  instalment  became  due.  If  the  facts  which  the 
judge  has  found  do  not  disentitle  the  appellant  to  judgment,  she  is  to  have  judgment. 
Unless  he  has  found  against  the  respondents  upon  the  facts,  there  is  nothing  sub- 
mitted to  us.  He  evidently  wants  to  know  whether  under  the  circumstances  he  has 
stated  the  assignment  was  valid.]  He  does  not  say  so.  In  truth  there  is  no  question 
of  law  presented  for  decision. 

CoCKBl'KN,  C  J.  The  question  submitted  to  us  really  is  not  arguable.  Without 
saying  more,  I  think  the  appeal  must  be  allowed. 

Crowdek,  J.  The  judge  asks  us,  in  effect,  whether,  in  point  of  law,  under  the 
circumstances  he  has  presented,  the  appellant  is  entitled  to  judgment.  I  am  of  opinion 
that  she  is. 

WiLLES,  J.     It  is  expressly  found  by  the  case  that  the  assignment  was  bona  fide. 

Judgment  for  the  appellant,  with  costs. 


[320]     Flight  v.  Gray.     Nov.  25th,  1857. 

An  equitable  defence  under  the  17  &  18  Vict.  c.  125,  s.  83,  is  admissible  only  where 
it  sets  up  matter  in  respect  of  which  a  court  of  equity  would  have  granted  relief 
unconditionally. — The  court  therefore  refused  to  allow  a  dcfcTidant  to  plead  to  an 
action  against  him  as  acceptoi-  of  a  bill  of  e.\chaiige,  that  the  bill  was  a  renewal  of 
a  former  l)ill  which  had  been  accepted  upon  a  distinct  understanding  that  it  was  to 
be  renewed  fiom  time  to  time  until  the  defendant  should  be  of  ability  to  meet  it, 
he  paying  in  the  meantime  interest  at  10  per  cent.,  that  the  defendant  had  always 
performed  his  part  of  the  agi-eement,  but  that  the  plaintiff  had  refused  to  renew  the 

(ay  The  points  marked  for  argument  on  the  part  of  the  appellant,  were, — 
"That,  there  having  been  a  valid  consideration  for  the  assigtnnent,  and  the  deed 
having  been  duly  tiled,  witli  an  affidavit,  pursuant  to  the  17  Si  18  Vict.  e.  3(i,  it  was 
not  void  as  against  the  respondents  ;  anil  that  the  case  disclosed  no  such  evidence  of 
fraud  on  the  part  of  the  appellant  and  Blainey,  or  either  of  them,  as  to  defeat  the 
legal  ell'ect  of  the  assigimient,  which  passed  the  property  in  the  goods  to  the  ap]icllant, 
who,  by  registering  the  same  pursuant  to  the  statute,  and  before  the  seizure  by  the 
liigh-liailiir,  acipiired  a  good  right  to  the  goods  as  against  the  res])ondents." 

(af  The  points  marked  for  argument  on  the  part  of  the  respondents,  were, — 
"  1.  That,  on  the  default  of  Blainey  in  paj'ment  of  the  first  instalment  duo  under 
the  bill  of  sale  of  the  22nd  of  October,  1850,  the  a])pellant  became  absolutely  entitled 
to  the  possession  of  the  goods  and  chattels  mentioned  in  the  bill  of  sale  ;  an(l  that  the 
continuance  of  Blainey  in  the  possession  and  exclusive  use  of  the  said  goods  and 
chattels  sulKse(|uently  to  the  said  5th  of  November  by  the  appellant's  consent,  was 
evidence  of  fraud,  which  justilicd  the  judge  of  the  countycourt  in  deciding  that  the 
said  bill  of  sale  was  void  as  against  the  respondents: 

"  2.  That  the  question  whether  the  bill  of  sale  was  or  w;is  not  void  as  against  the 
respondents,  was  a  <|Ucstion  of  fact  ;  anil  that,  the  judge  of  the  county  court  having 
di'cidcil  that  iiucstiun  in  fa\oin'  nf  the  i  cs|K)nilculs,  no  a[)pc;il  lay  against  his  decision.' 
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bill  upon  application  for  thut  purpose,  although  he  well  knew  that  the  defendant 
was  not  of  ability  to  pay  it. 

This  was  an  action  by  the  drawer  against  the  acceptoi-  of  a  liill  of  exchange  for  751., 
bearing  date  the  2nd  of  March,  18.57,  and  payable  at  four  months'  date  ;  with  a  count 
upon  accounts  stated. 

Henderson,  on  a  former  day,  obtained  a  rule  to  shew  cause  why  the  defendant 
should  not  be  at  liberty  to  plead  the  following  pleas, — 1.  Failure  of  consideration, 
the  consideration  being  the  granting  of  a  life-policy,  which  was  never  granted,  that 
the  bill  was  a  renewal  of  one  given  for  securing  the  tirst  year's  premium,  and  that  no 
policy  had  been  granted,  and  alleging  that  the  accounts  were  stated  concerning  the 
bill.  2.  An  equitable  plea,  stating,  as  the  fact  was,  that  the  bill  was  a  renewal  of  a 
bill  accepted  upon  a  distinct  promise  b}'  the  plaintiff,  that,  if  the  defendant  would  pay 
discount  at  10  per  cent.,  the  plaintiff  would  renew  from  time  to  time  until  the  defen- 
dant was  of  ability  to  meet  the  bill  ;  that  the  defendant  accepted  the  bill  upon  the 
faith  of  that  promise,  which  he  would  not  otherwise  h.-ive  done,  and  had  always  kept 
his  part  of  the  contract,  but  the  plaintiff  had  broken  it,  and  had  refused  to  I'enew 
upon  the  defendant's  application  to  him  to  do  so ;  and  that  the  defendant  had  never 
been  of  ability  to  pa}'  the  liill  declared  on,  as  the  plaintiff  always  knew  ;  and  alleging 
that  the  accounts  were  stated  of  and  concerning  the  bill  sued  on. 

Petersdorff' shewed  cause.  The  defendant,  by  the  equitable  plea  proposed  to  be 
pleaded,  seeks  to  set  up  a  contemporaneous  oral  contract  to  vary  the  character  [321] 
of  the  security  declared  on,  which,  though  it  might  be  the  subject  of  a  cross-action, 
cannot  control  or  suspend  the  plaintiff's  right :  Adams  v.  U'ordJey,  1  M.  &  W.  374  ; 
Fovil  V.  Beech,  11  Q,.  B.  852;  IJ'ehb  v.  Spicer,  13  Q.  B.  886,  affirmed  in  Cam.  Scac. 
13  Q.  B.  894,  and  in  Dom.  Proc.  894  {Sahnon  v.  IIWi),  3  House  of  Lords  Cases,  510. 
[Cockburn,  C.  J.  That  will  not  be  disputed  by  Mr.  Henderson  :  all  those  cases  were 
before  equitable  pleas  were  allowed.]  To  bring  himself  within  the  83rd  section  of  the 
Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  the  defendant  must  shew 
that  the  matter  proposed  to  be  pleaded  would  have  entitled  him  to  an  absolute  per- 
petual and  unqualified  injunction  in  a  court  of  equity  :  Mines  lioyal  Societies  v.  Magimy, 
10  Exch.  489,  493  ;  Steele  v.  Haddock,  10  P^xch.  643  ;  Teede  v.  Johnson,  11  Exch.  840; 
Wodehuuse  v.  Fanhralher,  5  Ellis  &  B.  277;  n'(od  v.  The  Copper-Miners  Campanij, 
17  C.  B.  561.  [Cockburn,  C.  J.  The  object  of  these  provisions  is,  to  enable  a  court 
of  law  to  do  substantial  justice  between  the  parties,  by  doing  that  at  once  which 
might  be  done  by  having  recourse  to  a  court  of  equity.  What  would  a  court  of 
equity  do  here  ?  Would  an  injunction  be  granted  to  restrain  the  plaintiff  from 
obtaining  the  fruits  of  a  judgment  at  law?]  IVooUain  v.  Ileani,  7  Ves.  211  b.,  shews 
that  this  would  not  be  a  case  for  relief  in  equity  to  the  extent  required  by  the 
authorities  to  justify  such  a  plea  as  this.  [Cockburn,  C.  J.  The  defendant  is  seeking 
not  to  substitute  another  contract  for  that  declared  on,  but  to  bring  the  real,  the 
entire  contract  before  the  court.  A  court  of  equity  would  probablj^  grant  an  injunc- 
tion upon  terms,  on  payment  of  the  interest,  for  instance,  and  tendering  a  new  accept- 
ance :  but  that  we  have  no  power  to  enforce.] 

Henderson,  in  support  of  his  rule.  The  relief  which  [322]  a  court  of  equity  would 
grant  in  this  case  would  be  permanent  and  unconditional  as  to  the  bill  sued  on. 
[Williams,  J.  Would  it  not  be  part  of  the  decree  in  equity,  that  the  renewed  bill 
should  be  given  and  the  10  per  cent,  paid?]  The  plaintiff"  has  brought  an  action 
which  he  ought  not  to  have  brought,  inasmuch  as  he  is  under  an  ol)ligatiou  to  receive 
a  renewed  bill,  which  has  been  tendered.  The  defendant  could  get  no  relief  in  equity, 
unless  he  shewed  that  he  was  prepared  to  perform  his  part  of  the  contract. 
[Cockburn,  C.  J.  The  plaintiff"  is  entitled  to  something  more  than  a  tender :  the 
eft'ect  of  the  plea  is,  to  stay  his  action.]  Lines  v.  Munro,  1  Exch.  473,  shews  that  this 
plea  presents  a  substantial  defence  ;  for,  for  all  purposes  of  equity,  a  contemporaneous 
oral  agreement  is  as  good  as  a  written  agreement.  [Willes,  J.  The  c;ise  you  cite 
from  7  Vesey  shews  the  contrary.  Have  you  an}'  case  shewing  that  Adams  v. 
Jl-^ordley  is  not  good  equity  as  well  as  law  !]  This  plea  may  be  good  at  common  law. 
[Cockburn,  C.  J.  We  ought  to  be  informed  what  sort  of  relief  a  court  of  equity 
would  grant  in  such  a  case, — whether  absolute  or  conditional,  and  upon  what  terms. 
If  conditional  relief  only  would  be  granted,  then,  for  the  reasons  stated  in  the  cases 
referred  to,  we  cainiot  allow  the  proposed  efpiitable  defence  to  bo  put  upon  the  record.] 
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Henderson,  on  ;i  sLibsequent  day,  stated,  that  he  had  ascertained,  upon  iiuiiiiry, 
that  a  court  of  equity,  under  the  circumstances  here  stated,  would  only  grant  the 
defendant  relief  upon  his  tendering  a  renewed  bill  and  paying  the  discount,  and  that 
an  order  to  do  so  would  form  part  of  the  decree. 

CocKlilKN,  C.  J.  This  rule  must  be  discharged.  I  am  of  opinion  that  we  can 
onl}^  allow  an  equitable  plea  [323]  under  the  83rd  section  of  the  Common  Law 
Procedure  Act,  1854,  where,  if  the  application  were  made  under  the  8()th  section,  we 
would  decline  to  set  it  aside.  The  83rd  section,  we  think,  only  enables  the  defendant 
to  plead  l)y  way  of  equitable  defence  such  facts  as  would  entitle  him  to  absolute  and 
unconditional  relief  in  a  court  of  equity.  It  only  applies  where  this  court  can  deal 
o\it  the  same  measure  of  justice  between  the  parties  as  the  court  of  equity  would  do. 
It  seems  that,  undci'  the  circumstances  of  this  case,  a  court  of  equity  would  compel 
the  defendant  to  do  justice,  that  is,  to  give  the  lenewed  liill  and  pay  the  10  per 
cent,  discount,  liefore  they  would  restrain  the  plaintiff's  proceedings  at  law.  We 
have  no  power  to  enforce  this.  The  plea  alleges  a  tender ;  but,  when  the  defendant 
has  got  the  benefit  of  his  plea,  what  power  have  wc  to  compel  him  to  carry  that 
tenfler  into  effect?  The  machinerj'  of  this  court  is  not  adequate  to  the  purpose.  The 
I'ule  will  be  discharged,  the  plaintiff's  costs  being  costs  in  the  cause. 

The  rest  of  the  court  concurring, 

Kule  discharged  accordingly. 

[324]  In  thk  M.\tter  of  the  Complaint  of  Jo.seph  Hornby  Baxendalk  and 
Otmkks,  cakhving  on  BrsiNESs  under  the  Firm  of  Pickford  ife  Co.,  Common 
Carriers,  i:  The  North  Devon  Railway  Company.     Nov.  9th,  1857. 

[S.  C.  6  W.  R.  38.] 

A  railway  company  possessed  of  a  line  from  B.  to  C,  advertized  to  convey  goods  from 
A.  to  C.  (in  conjunction  with  another  company)  at  the  rate  of  50s.  per  ton,  provided 
they  were  consigned  by  and  to  their  own  agents  at  those  respective  places  ;  luit,  if 
consigned  through  any  one  else,  they  chai-ged  2s.  6d.  per  ton  more  : — Held,  ground 
for  an  injunction  under  the  Railway  Traffic  Act,  17  &  18  Viet.  c.  31. — And  the 
rule  was  made  absolute  with  costs,  although  it  prayed  a  writ  iiijoining  the  company 
to  charge  an  equal  I'atc  for  the  carriage  from  A.  to  C,  and  the  writ  was  gi'anted  as 
from  B.  to  C.  only. — Semble,  that  both  companies  ought  to  have  been  brought 
before  the  court  by  the  rule. 

Byles,  Serjt,  in  Trinity  Term  last,  obtained  a  rule  calling  upon  the  North  Devon 
Railway  Company  to  shew  cause  why  a  writ  of  injunction  should  not  i.ssue  against 
them  ])Uisuant  to  the  Railway  and  Canal  Traffic  Act,  1851,  17  &  18  Vict.  c.  31, 
injoining  the  company  to  charge  the  .same  rate  for  the  carriage  of  all  goods  of  the 
same  cla.ss  from  Bristol  to  Barnstaple  ;  and  also  injoining  the  company  to  charge  the 
complainants  and  the  rest  of  the  public  for  the  carriage  from  Bristol  to  BarusUiplo 
of  goods  coming  from  Manchester,  the  same  rate  as  they  charged  for  the  like  goods 
when  consigned  by  their  own  agents,  and  injoining  the  company  not  to  charge  other- 
wise,— with  costs. 

Tiie  affidavit  upon  which  the  motion  was  founded, — that  of  Mr.  .1.  II.  Baxendale, 
one  of  the  complainants, — was  in  substance  as  follows  : — 

1.  The  complainants  carry  on  the  business  of  common  carriers  and  railway  agents, 
umlcr  the  name  and  style  of  Pickford  &  Co.,  and  as  such  carry  on  a  goods  traffic 
between  the  towns  (jf  Manchester  and  Barnstaple  in  the  manner  hcrcinaftci' mentioned, 
that  is  to  .say,  they  act  as  agents  at  .Manchester  for  the  London  and  North  Western 
Railway  Company,  and  leceivo  and  collect  and  cait  to  the  station  of  that  company  at 
Manchester  gof)ds  consigned  by  the  public  to  Barnstaple,  to  bo  forwarded  as  iiereiu- 
aftor  mentioned  :  such  goods  are  [325]  then  delivcied  to  the  complainants  at  Bristol, 
from  whence  they  forward  them  as  hereinaftoi'  mentioned  : 

2.  The  lines  of  railway  lietween  Manchester  and  Barnstaple  aie  as  follows,—  tiio 
London  and  North  Western  and  Midland  lines  from  Manchester  to  Bristol,  the  Bristol 
and  Kxeter  line  from  Bristol  by  way  of  Ivxeter  to  Credilon,  and  the  North  I  )c\()n  lino 
from  Cieditou  to  Bainsta])le  : 

3.  The   North   Devon    i\ailway   Conqiany   arc   flic  nwneis  of   such   last  mentioned 
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line,  and  in  conjunction,  with  the  Bristol  and  Exeter  Railway  Company  at  Bristol, 
receive  and  carry  through  goods  from  Bristol  to  Barnstaple  : 

4.  When  goods  are  received  by  the  complainants  at  Manchester  which  are  con- 
signed for  Barnstaple,  the  complainants  deliver  them  to  the  London  and  North  Western 
Railway  Company  at  their  station  at  Manchester,  and  that  company,  in  conjunction 
with  the  Midland  Railway  Company,  cany  them  over  the  London  and  North  Westei'n 
and  Midland  railways  from  Manchester  to  Bristol.  The  complainants  are  charged  by 
these  companies  a  through  i-ate  fi'om  Manchester  to  Bristol  of  30s.  per  ton,  which  they 
pay,  and  charge  again  to  the  consignors  or  consignees  of  the  goods :  this  rate  includes 
delivery  by  carting  to  the  Bristol  and  Exeter  Railway  Company's  station  at  Bi'istol. 
The  London  and  North  Western  Railway  Company  pay  the  complainants  for  such 
collection  and  carting  at  Manchester,  and  the  Midland  Railway  Company  pay  the 
complainants  for  .so  carting  such  goods  from  the  station  of  that  company  at  Bristol 
to  that  of  the  Bi'istol  and  Exeter  Railway  Company  : 

5.  Such  goods  having  arii^ed  at  the  station  of  the  Bristol  and  Exeter  Railway 
Company  at  Bristol,  the  complainants  then,  on  their  own  account  as  common  carriers, 
consign  them  at  such  station  to  themselves  or  [326]  their  agent  at  the  station  of  the 
North  Devon  Railway  Company  at  Barnstaple,  and  they  are  then  forwarded  to  Barn- 
staple over  the  lines  of  the  Bristol  and  Exeter  and  North  Devon  Railway  companies. 
At  the  Bainstaple  station,  the  agent  of  the  complainants  receives  such  goods,  and 
delivers  them  to  the  consignees  in  the  town.  The  North  Devon  Railway  Company 
charge  to  the  complainants  and  to  the  pul)lic  in  geneial  at  the  rate  of  11.  2s.  6d.  per 
ton  for  such  cariiage  from  the  Bristol  and  Exeter  station  at  Bristol  to  the  Barnstaple 
station  at  Barnstaple. 

6.  Until  the  alteration  in  their  mode  of  charging  made  by  the  North  Devon 
Railway  Company  hereinafter  mentioned,  the  complainants  were  in  the  habit  of 
charging  foi-  the  through  carriage  from  Manchester  to  Barnstaple  the  two  rates  of 
30s.  and  22s.  6d.  charged  by  the  London  and  North  Western  and  Midland  Railway 
companies  added  togethei',  with  a  small  additional  charge  for  delivery  in  Barnstaple  : 

7.  Messrs.  Carver,  Chaplin,  &  Co.,  of  Manchester,  are  also  agents  in  Manchester 
of  the  London  and  North  Western  Railway  Company,  and  perform  similar  services 
for  such  company  at  Manchester  as  the  complainants  perform  ;  but  Carver,  Chaplin, 
&  Co.  ha\'e  nothing  to  do  with  such  goods  at  Bristol.  The  goods  for  Barnstaple  which 
are  collected  by  them  at  Manchester  are  consigned  by  them  to  W.  J.  C.  Wall,  of  Bristol, 
who  is  the  sole  agent  there  of  the  Bristol  and  Exeter  Railway  Company  ; 

8.  The  North  Devon  Railway  Company,  as  the  complainants  verily  believe,  have 
recently  entered  into  and  acted  upon  an  ai-rangemcnt  with  Wall,  li\'  which  he  receives 
such  last-mentioned  goods  at  the  station  of  the  Midland  Railway  Company,  and  transfers 
them  to  the  Bristol  and  Exeter  railway  station,  and  thence  forwards  them  by  the 
Bristol  and  Exeter  and  North  Devon  i'ail-[327]-ways  to  Barnstaple,  where  the  agents 
of  the  last-mentioned  company  deliver  such  goods  in  the  town  ;  and  the  .said  company, 
although  they  have  to  pay  the  said  rate  of  30s.  per  ton  to  the  London  and  North 
Western  Railway  Company  and  the  said  Midland  Railway  Company  for  the  carriage 
from  Manchester  to  the  Bristol  and  Exeter  Railway  Company's  station  at  Bristol,  yet 
charge  only  .50s.  pei'  ton  for  the  carriage  of  such  goods  from  Manchester,  including 
the  delivery  in  the  town  to  the  consignees  at  Barnstaple  ;  whereliy  the  said  North 
Devon  Railway  Company  charge  and  compel  the  complainants  and  the  pulilic  to  pay 
2s.  6d.  per  ton  more  for  goods  forwarded  by  them  from  Bristol  to  Barnstaple  than 
the  said  company  charge  to  other  persons,  besides  making  no  allowance  or  deduction 
fi'om  the  said  charge  to  the  complainants  foi'  cartage  from  the  station  at  Barnstaple 
into  the  town. 

The  aflida\'it  then  set  out  certain  correspondence  between  the  complainants  and 
their  solicitors  and  the  manager  and  another  ser\'ant  of  the  North  Devon  Railway 
Company,  amongst  which  was  the  following  : — 

"Barnstaple,  .May  5th,  18.57. 
"  Manchester  Packs. 

"  Messrs.  Pickford  &  Co.,  Barnstaple. 

"  Gentlemen, — In  reply  to  yours  of  the  2nd  with  reference  to  the  above,  I  beg 
to  say  that  the  only  i-ate  we  can  charge  you  for  Manchester  goods  as  from  Bristol, 
would  be  our  present  through  rate  of  22s.  6d.  per  ton.     Our  through  rate  from  Man- 
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i-hester  direct  of  50s.  per  ton  can  only  be  obtained  by  these  goods  being  consigned 
from  Manchester  to  Biistol  hy  Carver  &  Co.,  and  thence  to  Barnsfeiple  by  J.  C.  Wall. 
I  presume  this  mode  of  conveyance  would  not  meet  your  views." 

(Signed)         "  A.  Patey." 

"  20  Austin  Friars,  9th  May,  1857. 

"Sir, — Our  clients,  Messrs.  Pickford  &  Co.,  have  [328]  consulted  us  upon  your 
lettei-  to  them  of  the  5th  instant,  from  which  it  appeai-s  that  the  North  Devon  Rail- 
way Company  charge  them  '2'ls,.  Gd.  per  ton  on  goods  carried  from  Bristol  to  Barnstaple, 
but  that  the  company  only  charge  the  public  20s.  if  they  send  through  Carver  (t  Co., 
at  Manchester,  and  Mr.  Wall,  at  Bristol,  the  agents  of  the  company. 

"  Out  of  the  50s.  per  ton  which  the  company  charge  on  such  goods  between 
.Manchester  and  Barnstaple,  they  have  to  pay  30s.  per  ton  to  the  London  and  North 
Western  and  Midland  companies  for  conveyance  from  Manchester  to  the  Bristol  and 
E.veter  company's  station  at  Bristol,  thus  leaving  only  20s.  per  ton  for  the  convej'ance 
over  the  Bristol  and  Exeter  and  North  Devon  lines,  and  delivery  in  Barnstaple.  We 
have  advised  Messrs.  Pickford  &  Co.,  that,  under  these  circumstances,  they  are  entitled 
to  have  the  goods  sent  from  Manchester  through  them,  and  by  them  delivered  at  the 
station  at  Bristol,  and  consigned  to  themselves  at  Barnstaple  station,  cari'ied  over  the 
company's  line  at  the  rate  of  20s.  per  ton,  less  a  fair  and  reasonable  allowance  for 
the  delivery  in  Barnstaple  (which  they  perform  themselves),  instead  of  your  present 
rat-e  of  22s.  Gd.  per  ton  ;  and  they  ha\e  instructed  us  to  require  you  to  convey  such 
goods  for  them  accordingly,  oi-,  in  the  event  of  yoiu'  still  refusing  to  do  so,  to  refer 
us  to  youi'  solicitors,  with  whom  we  may  arrange  to  have  the  question  decided  in  a 
court  of  law.  '  "  Tatham,  Upton,  Upton,  &  Johnson." 

The  reply  of  the  manager  was  as  follows  : — 

"Messrs.  Tatham,  Upton,  &  Co.  "Barnstaple,  May  15th,  1857. 

"  Gentlemen, — I  beg  to  acknowledge  the  receipt  of  your  letter.  Your  clients  appear 
to  po.ssess  a  faculty  in  the  division  of  rates,  and  arrogate  to  themselves  a  more  perfect 
knowledge  of  my  business  than  cither  [329]  their  experience  or  information  warrants. 
I  shall  bo  very  glad  to  convey  Manchester  Packs  for  Pickfords  through  my  appointed 
agents  on  the  same  teinis  that  I  otl'er  to  other  members  of  the  public  ;  and  I  decline 
going  any  further  into  the  matter."  (Signed)         "  Pobkkt  Ocilvie." 

-Milward  (with  whom  was  J.,ush,  t,).  ('.),  now  shewed  cause,  upon  an  atiidavit  of 
one  Andrew  Patey,  the  geiiei'al  trattie  manager  of  the  railway,  who  deposed  in 
substance  as  follows  : — That  Messrs.  Biassey  ife  Ogilvie  now  work,  and  foi'  some  years 
past  have  worked,  the  traffic  of  the  North  Devon  railway  on  their  own  account  and 
for  their  own  profit,  Brassey  being  the  lessee  of  the  said  railway  under  an  agreement 
for  a  lease  from  the  company,  flatod  the  21st  of  February,  1851  ;  and  that  the  com- 
pany take  no  part  ilircctly  or  imlirectly  in  the  working  or  m.anagement  of  the  said 
trailic  :  That  the  North  Dov(jn  railway  is  connected  at  Creditoii  with  the  Exeter  and 
Crediton  railway,  which  again  is  connected  at  Exeter  with  the  Bristol  and  Exeter 
railway,  .so  that  by  the  lines  of  these  three  railways  a  continuous  communication  by 
railway  is  formed  l)ctwecn  Barnstaple  and  Bristol  ;  and  that  the  Exeter  and  Crediton 
railway  is  leased  to  and  worked  liy  tlie  l'>ristol  and  Exeter  Kailw.iy  Company,  so  that 
piiictically  the  whole  lino  fi'om  Crediton  to  Bristol  belongs  to  or  is  under  the  sole 
control  of  that  company,  and  the  tiafiie  upon  and  over  that  lino  is  managed  and 
worked  by  them  :  That  neither  the  North  l)e\on  Railway  Company  nor  Brassey  as 
their  lessee,  noi'  Messrs.  Brassey  it  Ogilvie,  have  any  control  over  the  traffic  arrango- 
meiits  of  or  the  rates  charged  by  the  Bristol  and  Exeter  Railway  Com|).any  ;  and  the 
two  railways  and  the  management  of  them  are  wholly  irrdependcrrt  of  each  other', 
except  that  from  tinre  to  time  friendly  arrangements  have  beerr  arrd  are  made  l)otween 
the  Bristol  arrd  I'^xeter-  Railway  Corrr  [330]  parry  ami  Brassey  k  Ogilvie  irr  r-es])ect  of 
tlri!  thr'orrgh  tr-atlic  passirrg  over-  llrcir-  ri^spective  lirres,  for'  their' rmrtrr.-il  converrierrce 
arrd  for'  the  accomnrodatiorr  of  the  ])rrblic  ;  That  the  IJristol  arrd  Hxeter  Railway  ("om- 
jKuiy  have,  ami  lor'  some  years  past  ha\('  had,  arr  errgagerrrerrt  or'  corrtr'act  with  a  Mr'. 
Wall,  of   Bristol,  rrrrdir'  wliirli  Mr-.  W.ill.  .is  llitir'  goofis  agent,  conducts  the  whole  or 
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the  greater'  part  of  the  goods  carrying  traffic  over  these  lines,  inchiding  the  Exeter 
and  Crediton  railway,  receiving  and  collecting  the  rates  of  carriage  as  published  and 
demanded  by  the  Bristol  and  Exeter  Railway  Company,  and  deducting  from  such 
receipts,  and  detaining  foi-  his  own  use,  a  certain  proportion  of  such  rates ;  That  there 
is  a  class  of  goods  called  "  Manchester  Packs,"  which,  when  consigned  to  or  destined 
for-  places  beyond  Bristol  to  which  the  lines  of  the  Bristol  and  Exeter  Railway  Corn- 
pan}^  and  of  the  North  Devon  Railway  Company  afford  access,  are  conveyed,  as  stated 
in  the  affidavit  of  the  complainants,  by  the  London  and  North  Western  and  Midland 
lines,  to  Bristol,  and  from  thence,  when  destined,  for  example,  to  Barnstaple,  would 
in  the  ordinary  course  be  conveyed  from  the  station  of  the  Midland  Railway  Company 
at  Bristol  to  the  station  of  the  Bristol  and  Exeter  Railway  Company  there,  and  so  be 
passed  on  to  such  destination  :  That,  for  the  carriage  of  these  packs  over  the  lines  of 
the  Bristol  and  Exeter  Railway  Company  to  the  North  Devon  railway  from  Bristol 
to  Barnstaple,  the  charge  was  formerly  (as  alleged)  22s.  6d.  per  ton  ;  but,  inasmuch 
as  there  was  a  competition  for  this  traffic  by  steamer  from  Bristol  to  Barnstaple,  an 
arrangement  was  some  time  ago  made  lietween  Messrs.  Brassey  &  Ogilvie  and  the 
directors  of  the  Bri.stol  and  Exeter  Railway  Company',  through  AVall,  acting  as  the 
goods  agent  of  the  said  company,  whereby  the  through  rate  upon  these  packs  from 
Bristol  to  Barnstaple  by  the  [331]  lines  of  the  two  railway  companies  was  reduced 
from  22s.  6d.  to  20s.,  thus  making  the  entire  rate  from  Manchester  to  Bristol  -dOs., 
instead  of,  as  before,  .52s.  6d.  :  That  this  reduction  was  advertised,  and  has  since  been 
acted  upon,  and  the  benefit  of  it  was  and  is,  without  exception  or  distinction,  offered 
to  all  persons  consigning  packs  from  Manchester  to  Bristol,  but  with  an  intimation 
that  such  benefit  can  only  be  assured  to  the  consignees,  b)r  oi'dering  their  packs  by 
Carver  &  Co.  from  Manchester,  to  the  care  of  J.  C.  Wall,  Bristol,  who  will  forward 
them  on  immediately  :  That  this  intimation  was  given,  because,  by  reason  of  the 
before-mentioned  contract  of  the  Bristol  and  Exeter  Railway  Company  with  Wall, 
Messrs.  Brassey  &  Ogilvie  had  never  been  able  to  make  any  arrangement  with  that 
company  for  the  reduction  of  the  through  r;ite  on  such  goods,  except  on  the  condition 
of  the  consignments  being  so  made  through  Wall ;  and  the  only  effect  of  a  refusal  on 
their  part  to  assent  to  that  condition  would  have  been  that  the  public  would  not  and 
could  not  have  had  the  benefit  of  the  reduction  at  all ;  but  that  all  persons  whomso- 
ever consigning  their  goods  through  Carver  &  Co.  to  the  care  of  Wall,  without  an}' 
e.xception,  favour,  or  distinction,  are  entitled  to  and  may  and  do  receive  the  benefit 
of  the  said  reduced  rate  ;  and  that,  if  this  court  should  determine  that  the  com- 
plainants are  entitled  to  send  Manchester  packs  from  Bristol  to  Barnstaple  in  any 
other  manner  than  through  Carver  &  Co.  to  the  care  of  Wall,  at  the  rate  of  20s. 
per  ton  from  Bristol  to  Barnstaple,  or  if  the  court  should  restrain  the  North  Devon 
Railway  Companj-  in  the  manner  praj'ed  by  the  rule,  the  contract  with  Wall  will 
be  at  an  end,  and  the  public  will  lose  the  lienefit  of  the  arrangement :  And  that, 
except  as  above  mentioned,  the  imposing  of  the  said  condition  was  in  no  respect 
the  act  of  the  North  Devon  Railway  Companv,  or  of  Brassey  as  their  lessee,  [332] 
or  of  Brassey  &  Ogilvie  ;  and  that,  in  so  far  as  the  North  Devon  Railway  Company, 
or  Brassey,  or  Brassey  &  Ogilvie,  were  concerned,  neither  of  them  derived  any  benefit 
or  advantage  from  the  said  arrangement  of  the  Bristol  and  Exeter  Puiihvay  Company 
with  Wall,  or  was  interested  therein  in  any  respect. 

This  application  should  have  been  addressed  against  the  Bristol  and  Exeter 
Railway  Company,  and  not  against  the  North  Devon  Railway  Company  :  if  there  be 
any  overcharge,  il  arises  from  the  act  of  the  former  company  alone.  But  it  is  sub- 
mitted that  there  is  no  pretence  for  saying  that  there  has  been  any  undue  preference. 
[Cockburn,  C.  J.  The  practical  result  of  your  arrangement  is,  that  the  goods  are 
carried  for  2s.  6d.  pei-  ton  less,  if  they  are  sent  through  Carver  &  Co.  and  Wall. 
What  right  has  the  company  to  impose  such  a  restriction  upon  the  consignors  of 
goods  ?]  "  The  affida\it  in  answer  shews  that  what  is  done  is  done  for  the  benefit  of 
the  public,  and  not  for  the  purpose  of  giving  any  undue  preference  to  any  one. 
[Cockburn  C.  J.  How  can  it  be  for  the  benefit  of  the  public  that  they  should  be 
compelled  to  transmit  their  goods  through  a  given  individual  1]  Eamome's  case,  ante, 
vol.  i.,  p.  437,  establishes,  that,  in  dealing  with  this  statute,  the  court  will  take  into 
the  account  the  fair  interests  of  the  company.  And  The  Caterham  Railway  Company's 
case,  ante,  vol.  i.,  p.  410,  shews,  that,  to  "constitute  an  "undue  or  unreasonable 
preference"  within  the  act,  by  reason  of  an  inequality  of  charge,  it  must  be  an 
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inequality  in  the  charge  for  travelling  over  the  same  Hue  oi'  the  same  portion  of  the 
line.  Here,  the  iiiecjualit}',  if  any,  is  not  for  travelling  along  the  North  Devon  rail- 
way. [Coekburn,  C.  J.  The  whole  is  one  charge.  The  North  Devon  railway  forms 
an  integral  part  of  the  whole  line.]  If  the  goods  are  not  transmitted  through  Carver 
&  Co.,  the  North  Devon  Railway  Company  can  [333]  only  he  responsible  foi'  any 
inequality  of  charge  for  carriage  on  their  own  poition  of  the  line.  [Coekburn,  C.  J. 
The  charge  is  one  entire  charge  ;  and,  unless  the  whole  i.s  justiKable,  the  injunction 
must  go.]  If  the  Bristol  and  E.^eter  Railway  Company  had  been  made  paities  to  this 
rule,  the  North  Devon  Railway  Company  would  only  have  had  to  sustain  their  fair 
share  of  the  responsibility. 

Byles,  Serjt.,  and  C.  Pollock,  in  support  of  the  rule.  The  complaint  of  inequality 
of  charge  and  undue  preference  is  not  answered.  [Coekburn,  C.  J.  The  rule  ought 
at  all  events  to  be  limited  so  as  to  impose  upon  the  North  Devon  Railway  Company 
so  much  only  of  the  binthen  as  properly  lielongs  to  their  line.]  They  do  not  divide 
the  charge  :  they  advertize  and  receive  the  rate  for  the  entire  transit :  they  do  not 
the  less  misconduct  themselves,  because  another  company  is  as.sociated  with  them  in 
the  illegal  act  complained  of.  [Coekburn,  C.  J.  It  would  have  been  more  convenient 
if  all  the  parties  had  been  before  us.  Crowder,  J.  What  charge  do  these  respon- 
dents make  for  the  carriage  between  Crediton  and  Barnstaple  ?]  They  do  not  caiTy 
any  goods  coming  from  Bristol  for  less  than  22s.  6d.  per  ton,  unless  they  are  con- 
signed through  Carver  &  Co.  [Coekburn,  C.  J.  The  rule  is  too  large.  The  com- 
plainants' purpose  will  be  answered  probably  by  making  it  absolute  in  the  more 
limited  foim  above  suggested.]     That  will  answer  every  purpose. 

CocKBURN,  C.  J.  We  entertain  some  doubt  whether  the  rule  might  not  have 
been  made  absolute  in  its  terms :  but  it  is  unnecessary  to  consider  that,  inasmuch  as 
the  complain;uits  are  content  to  tiike  it  for  a  writ  against  the  respondents  injoining 
them  to  chai-ge  the  same  rates  for  the  carriage  of  Manchester  Packs  fi'om  [334] 
Crediton  to  Barnstaple  as  they  charge  for  the  like  goods  under  any  circumstances, 
and  injoining  them  not  to  charge  otherwise. 

Lush,  for  the  respondents,  submitted,  that,  as  the  complainants  had  asked  more 
by  their  rule  than  the  court  ha<l  thought  them  entitled  to,  the  costs  of  the  application 
should  not  be  allowed. 

CocKBURN,  C.  J.  The  complainants  have  succeeded  in  substance.  As  we  think 
they  have  made  out  a  real  ground  of  complaint,  we  think  the  costs  should  follow. 

The  rest  of  the  court  concurring, 
,    Rule  absolute  accordingly,  with  costs. 

Knox  v.  Bushell.     Nov.  2ith,  1857. 

A  husband  is  not  liable  for  money  lent  to  his  wife,  though  it  be  aftei'wards  applied 
by  her  in  procuiing  necessaries,  for  the  supply  of  which  lie  would  have  l)een  liable. 
— A.  lent  B.'s  wife  591.  for  the  purpose  of  enabling  her  to  pay  debts  and  to  provide 
herself  a  pa.s.sage  to  the  Cape  of  Good  IIo])e,  whither  she  was  going  to  join  her 
husband,  at  his  direction  ;  and  she  so  applied  it : — Held,  that  A.  could  not  recover 
any  part  of  the  amount  from  B. 

This  was  an  action  for  money  lent,  money  paid,  &c.     Plea,  never  indebted. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in  London  in  this 
term.     The  facts  were  as  follows  :— 

The  defendant  was  a  merchant  at  the  Cape  of  Good  Hope.  Early  in  the  year 
185G,  he  sent  his  wife  with  three  children  and  a  servant  to  England,  giving  her  2001. 
and  a  credit  on  his  partner,  who  resi<le(l  in  Lon-[335]  don,  for  501.  per  month. 
The  partner,  however,  having  failed,  all  she  obtained  from  him  was  201.  In  November, 
185(i,  the  wife  received  a  letter  from  her  hu.sliand  desiring  her  to  go  out  to  the  Capo. 
She  thereupon  applied  to  the  plaintilV  for  an  advance  of  money,  foi-  the  jjurpose  of 
paying  .some  debts  which  siie  had  contiactcd  for  necessaries,  anil  of  pro\  iding  her  a, 
passage  out.  Of  the  money  advanceil  to  her  by  the  i)laintill' (.''jDI.),  .'ill.  was  ap|)lied 
in  part-payment  of  the  passage-money,  the  rest  in  payment  of  debts. 

On  the  part  of  the  defcnclant,  it  was  insisted  that  the  husband  could  not  i)e  charged 
for  a  loan  of  money  to  the  wife,  even  though  it  should  be  proved  to  have  been  boirowed 
for  the  purpose  of  procuring  necessaries,  and  to  have  been  actuall}'  so  api)lied. 

C.  P.  xviii.— 25 
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For  the  plaintiff  it  was  submitted,  that,  inasmuch  as  the  wife  was  here  with  her 
husliand's  consent  and  permission,  and  was  returning  at  his  express  desire,  to  the 
extent,  at  all  events,  of  the  sum  necessarih'  paid  for  her  passage  out,  the  plaintiff  was 
entitled  to  recover. 

The  learned  judge,  however,  was  of  opinion  that  there  was  no  evidence  to  go  to 
the  jury  of  any  authority  in  the  wife,  express  or  implied,  to  charge  her  husband  either 
in  respect  of  that  portion  of  the  loan  which  was  applied  in  payment  of  the  passage- 
money,  or  of  that  which  was  expended  in  liquidation  of  the  debts  :  and  the  plaintiff 
was  nonsuited. 

Shee.  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  Admitting 
that,  in  general,  the  husband  is  not  liable  for  money  lent  to  the  wife,  it  is  submitted, 
that,  under  the  peculiar  circumstances  of  this  case,  there  was  evidence  of  a  sufficient 
authority  in  the  defendant's  wife  to  bind  him  for  the  advances  in  Ciuestion.  The 
purpose  for  which  the  money  was  lent  dis-[336]-tinguishes  this  from  all  former  cases, 
viz.  the  payment  of  her  passage-money  on  going  out  to  the  Cape  to  I'ejoin  him  at 
his  express  comand.  In  Turner  v.  li'ioke.%  10  Ad.  &  E.  47,  2  P.  &  D.  294,  a  husband 
was  held  liable  for  costs  incurred  by  an  attornej'  employed  by  the  wife  to  exhibit 
articles  of  the  peace  against  him.  [Crowder,  J.  Have  you  any  authority  that  money 
lent  to  the  wife,  though  for  a  specific  purpose,  may  be  recovered  in  an  action  against 
the  husband  ?]  There  is  no  case  expressly  in  point,  at  law :  but  there  is  a  case  in 
equity  which  comes  very  near  this, — Harris  v.  Lee,  1  P.  Wms.  482.  There,  J.  S.  had 
given  his  wife  the  foul  distemper  twice  ;  upon  which  the  wife,  leaving  her  husband, 
and  coming  to  town  to  be  cured,  borrowed  301.  of  the  plaintiff,  to  pay  doctors  and 
surgeons,  and  for  necessaiies.  J.  S.  afterwards  devised  some  lands  for  the  payment 
of  all  his  debts,  and  died.  The  plaintift'(the  lender)  brought  his  bill  against  the  trustees, 
who  were  impowered  by  the  will  to  sell  the  land  for  the  payment  of  debts,  in  order 
to  be  paid  this  money,  as  a  debt  within  the  trust.  It  was  objected  that  a  wife  cannot 
by  law  borrow  money,  nor  contract  a  debt  by  borrowing  money,  even  though  such 
money  be  afterwards  applied  for  necessaries  ;  because  it  was  in  her  power  to  waste 
the  money  (a) :  and,  if  the  law  be  so,  it  would  be  haid  to  have  a  different  rule  of 
property  in  equity.  Sed  per  Cur.  "  Admitting  the  wife  cannot  at  law*  borrow  money, 
though  for  necessaries,  so  as  to  bind  the  husband,  yet  this  money  being  applied  to  the 
use  of  the  wife  for  her  cure  and  for  necessaries,  the  plaintiff  that  lent  this  money  must 
in  equity  stand  in  the  place  of  the  persons  who  found  and  provided  such  necessaries 
for  the  wife.  And  therefore,  as  such  persons  would  be  creditors  of  the  husband,  so 
the  plaintiff  shall  stand  [337]  in  their  place  and  be  a  creditor  also  :  "  and  payment  w^s 
decreed,  with  costs.  [Crowder,  J.  That  seems  rather  at  variance  with  the  rule  at 
law.]  An  action  will  lie  for  a  loan  to  the  wife  at  the  request,  express  or  implied,  of 
the  husband  :  Stevenson  v.  Hardie,  2  W.  Blac.  872.  Blackstone,  J.,  thus  lays  down  the 
rule  in  that  case, — "  It  is  true  that  no  complete  or  perfect  contract  can  be  made  by  a 
feme  eoverte  by  her  own  authority ;  yet,  Ijy  the  assent  of  her  husband,  she  may  con- 
tract as  his  substitute,  as  in  case  of  either  sale  or  loan.  This  assent  may  be  either 
express  or  implied  :  it  may  be  prior  or  subsequent  to  the  contract.  If  prior,  and 
connnunicated  to  the  husband  (as  in  the  present  case),  the  contract  is  made  actually, 
and  not  merely  virtually,  with  the  husband  :  if  subsequent,  the  wife's  contract  is 
inchoate  and  imperfect  till  affirmed  or  disaffirmed  by  the  husband  ;  and  such  affirmation, 
if  given,  transfers  the  contract  to  him."  Here,  the  loan  may  fairl}'  be  said  to  have 
been  contracted  with  the  implied  assent  of  the  husband,  inasmuch  as  it  was  contracted, 
and  the  money  actually  (in  part)  applied,  in  furtherance  of  the  husband's  directions, 
to  enable  her  to  obey  which  the  husband  had  made  no  other  provision.  Having 
obtained  the  money  for  that  specific  pui'pose,  and  having  so  applied  it,  the  question  is 
whether  the  wife  may  not  be  considered  as  the  husband's  agent.  It  is,  as  De  Grey,  C.  J., 
observes  in  Stevenson  v.  Ilanlie,  "a  poor  shift"  to  evade  liability.  Probably  the  only 
jart  of  the  advance  that  the  plaintift'can  recover,  is,  the  311.  paid  for  the  pas.sage-money. 
Crowder,  J.  The  whole  591.  was  lent  to  the  wife.  I  cannot  see  any  distinction 
between  the  311.  and  the  rest  of  the  money.  Cockburn,  C.  J.  Was  there  any  evidence 
that  the  plaintiff',  when  he  advanced  the  money,  gave  any  specific  direction,  or  imposed 
any  condition,  as  to  the  application  of  it?]     There  was  not:  all  that  appeared,  was, 

(a)  Earh  v.  Peak,  1  Salk.  387, 
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[338]  th:it  the  wife  went  to  the  pliiintifl'  ;uid  told  liim  she  wMiitcd  money  for  the 
purposes  speciKed,  and  that  he  advanced  it,  assuiuiiig  that  it  would  be  so  applied. 

CocKBrKN,  C.  J.  I  do  not  think  there  ought  to  be  a  rule  in  this  ease.  If  there 
had  been  anything  to  constitute  the  wife  the  agent  of  her  husliand  in  the  tran.saction, 
the  case  might  have  been  ditierent.  But  the  money  seems  to  have  been  advanced  as 
a  loan  to  the  wife  :  and  the  authorities  shew  that  the  fact  of  its  being  applied  by  her 
in  providing  necessaries  for  herself  and  family,  will  not  make  the  husband  responsible. 

Williams,  J.  All  that  the  evidence  amounts  to  is  this,  that  the  money  was 
advanced  to  the  wife  b}'  way  of  loan,  upon  her  representation  as  to  the  way  in  which 
she  proposed  to  apply  it. 

The  rest  of  the  court  concurring, 

Rule  refused. 


Egerton  and  Wife  v.  Massey  and  Others.    Nov.  20th,  1857. 

[S.  C.  27  L.  J.  V.  P.  10  ;  3  Jur.  N.  S.  1325 ;  6  W.  R.  130.     Distinguished, 
Sulky  V.  Barber,  1888,  59  L.  T.  827.] 

A  testatrix,  being  seised  in  fee  of  certain  lands,  de^^sed  the  same  to  her  niece  E.  for 
life,  remainder  to  her  children,  and,  in  default  of  issue,  to  her  nephew  P.  H.  in  fee  : 
and,  by  a  residuary  clause,  the  testatrix  gave  "  all  the  residue  and  remainder  of  her 
estate  and  effects,  whatsoever  and  wheresoever,  not  thereinbefore  disposed  of,  unto 
her  said  niece  E.,  her  heirs  and  assigns,  for  ever.  E.  died  without  issue,  having 
survived  the  testatrix,  and  having  by  lease  and  release  conveyed  all  her  estate  to 
J.,  in  fee  : — Held,  that  the  reversion  in  fee,  undisposed  of  by  the  former  part  of  the 
will,  passed  to  E.  by  the  residuary  devise  ;  and  that,  the  life  estate  and  the  reversion 
having  both  become  vested  by  the  conveyance  in  J.,  the  contingent  remainder  of 
P.  H.  was  destroyed  by  the  merger  thus  occasioned. 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendants  to  recover 
possession  of  a  certain  messuage  and  tenement,  lands,  and  premises,  called  the  Asps, 
situate  at  Antrobus,  in  the  county  of  Chester,  [339]  and,  by  consent  of  the  parties, 
according  to  the  Common  Law  Procedure  Act,  1852,  the  following  ease  was  stated  for 
the  opinion  of  this  court : — 

]']lizabeth  Glover,  being  seised  in  fee-simple  of  the  messuage  and  tenement,  lands, 
and  premises,  the  subject  of  this  ejectment,  by  her  last  will  and  testament,  bearing 
date  the  11th  of  May,  1786,  duly  executed  and  attested  for  the  devise  of  lands  of 
inheritance,  gave  and  devised  the  same  (inter  alia)  in  the  words  following  : — 

"  I  give  and  devise  unto  my  niece  Eunice,  the  daughter  of  my  sister  Eunice  High- 
Held,  all  that  my  messuage  and  tenement  called  the  Asps,  with  the  lands  and 
appurtenances  thereto  belonging,  situate  in  Anti'obus,  within  the  lordship  of  Over 
\Vhitley,  in  the  county  of  Chestei-,  containing  eight  acres,  or  thereabouts."  "To 
liold  the  same  unto  my  said  niece  and  her  assigns  for  and  during  the  term  of  her 
natural  life,  without  impeachment  of  waste  ;  and,  from  and  after  her  decease,  I  give 
and  devise  the  said  premises  unto  and  amongst  all  and  every  or  such  one  or  more  of 
the  ehihhen  of  my  said  niece,  at  such  time  and  times,  and  in  such  parts,  shares,  pro- 
portions, manner,  and  form  as  she  my  said  niece,  in  and  by  any  her  act  or  deed  in 
writing,  with  or  without  power  of  revocation,  to  be  by  her  signed,  sealed,  and 
<lclivcrerl  in  the  ])iesence  of  and  attested  l>y  two  or  nioie  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing,  or  any  wi'iting  pinporting  to  be  her  will,  to  be  by 
her  signed,  scaled,  |)ublished,  and  declared  in  the  ])resence  of  and  attested  by  three  or 
more  credible  witnesses,  shall  direct,  limit,  or  appoint."  "And,  for  want  of  such 
direction,  limitation,  or  appointment,  then  I  give  and  devise  the  said  [jromises  unto 
and  amongst  all  anrl  ever}'  tlic  child  and  children  of  my  said  niece,  if  more  than  one, 
who  shall  be  living  at  her  decease,  and  the  i.ssuo  of  such  of  thom  as  shall  be  then  dead, 
such  issue  to  take  only  the  share  [340]  which  the  parent  of  such  issue  could,  if  living, 
have  taken,  as  tenants  in  common,  and  not  as  joint-tenants,  and  to  their  several  heirs 
and  assigns  for  ever,  and,  if  there  shall  be  but  one  such  child  or  issue,  then  to  such 
child  or  issue,  and  his  or  her  heirs  and  assigns,  for  ever  ;  and,  for  want  of  such  child 
or  issue,  I  give  and  devise  the  said  messuage  and  tenement  called  Asps,  and  the  lands 
and  api)urtenanccs  thereto  belonging,  unto  my  nephew  I'ctcr  Hightield,  the  younger 


772  EGERTON    t'.  MASSEY  3  C.  B.  (N.  S.)  341. 

son  of  my  said  sister,  and  to  his  heirs  and  assigns  for  ever:  And  I  give  and  devise 
the  said  three  several  closes,  fields,  or  parcels  of  land  called  the  Heathfields,  with 
their  appurtenances,  unto  my  nephew  John  Highfield,  the  elder  son  of  my  said  sister, 
and  to  his  heirs  and  assigns  for  ever :  Provided  always  and  I  do  hereby  subject  and 
charge  my  said  messuage,  tenement,  and  hwids,  with  the  payment  of  one  clear  rent 
or  yearly  sum  of  101.,  which  I  give  and  bequeath  and  direct  to  be  issuing  thereout, 
unto  my  said  sister  and  her  assigns,  during  her  natural  life,  by  two  equal  payments 
in  each  year,  to  wit,  the  29th  daj'  of  Septembei'  and  the  25th  day  of  March,  the  first 
payment  thereof  to  be  made  upon  such  of  the  said  days  as  sh.all  happen  next  after 
my  decease." 

And,  after  giving  the  usual  powers  of  distress  and  entry  for  the  recovery  thereof, 
the  testatrix  continued  in  the  words  following  : — 

"  And,  if  my  said  niece  shall  happen  to  die  without  issue  in  the  life-time  of  her 
said  mother,  I  do  from  thenceforth  order  and  direct  that  the  said  rent  or  yearly  sum 
of  101.  shall  be  divided  and  paid  as  follows,  namely,  61.,  part  thereof,  by  my  said 
nephew  Peter  Highfield,  and  his  heirs,  and  41.,  residue  thereof,  by  my  said  nephew 
John  Highfield,  and  his  heirs,  from  and  out  or  in  respect  of  the  premises  severally 
devised  to  them  as  aforesaid." 

[341]  And,  after  giving  various  legacies,  the  testatrix  continued,  in  the  words 
following : — 

"  And  I  give  and  bequeath  all  the  residue  and  remainder  of  my  estate  and  effects, 
whatsoever  and  wheresoever,  not  hereinbefore  disposed  of,  unto  my  said  niece  Eunice 
Highfield,  her  heiis  and  assigns,  for  ever." 

The  said  testatrix  departed  this  life  on  or  about  the  20th  of  November,  1789, 
without  having  altered  or  revoked  her  said  will,  leaving  the  said  Eunice  Highfield 
and  Peter  Highfield  her  surviving ;  and  thereupon  the  said  Eunice  Highfield  entered 
into  possession  of  the  said  messuage  and  tenement,  lands,  and  premises  called  the 
Asps,  and  continued  so  possessed  up  to  the  6th  of  December,  1855,  when  she  died, 
never  having  been  married. 

By  indentuies  of  lease  and  release  beai'ing  date  respectively  the  1st  and  2nd  of 
October,  1832,  made  between  the  said  Eunice  Highfield,  of  the  one  part,  and  one 
Peter  Jackson,  of  the  other  part,  the  said  Eunice  Highfield  granted,  bargained,  sold, 
released,  and  confirmed  unto  the  said  Peter  .Jackson,  his  heirs  and  assigns  (inter  alia), 
the  said  messuage  and  tenement,  lands,  and  premises,  the  subject  of  this  ejectment, 
To  hold  the  same  unto  the  said  Peter  Jackson,  his  heirs  and  assigns,  to  the  use  of 
the  said  Peter  Jackson,  his  heirs  and  assigns,  for  ever,  upon  such  uses,  trusts,  and 
purposes  as  the  said  Eunice  Highfield  should  by  deed  appoint ;  and,  in  default  of 
such  appointment,  to  the  use  of  the  said  Eunice  Highfield,  her  heirs  and  assigns,  for 
ever. 

The  plaintiffs  claim  as  devisees  under  Peter  Highfield,  who  died  in  1827,  and  are 
entitled  to  recover,  unless  the  limitation  in  favour  of  Peter  Highfield  was  destroyed 
by  the  indentures  of  the  1st  and  2nd  of  October,  1832. 

The  defendants  Eunice  Highfield  Jones  and  Hannah  Highfield  Jones  are  devisees 
of  the  said  messuage  and  [342]  tenement,  lands,  and  premises,  under  the  will  of  the 
late  Eunice  Highfield,  and  also  claim  under  a  conveyance  of  the  said  premises  made  to 
them  by  the  devisee  of  the  heir-at-law  of  the  said  Peter  Jackson,  who  died  intestate 
as  to  his  trust-estates. 

The  question  for  the  opinion  of  the  court,  wns, — whether  the  limitation  in  favour 
of  Peter  Highfield  was  destroyed  by  the  indentmes  of  the  1st  and  2nd  of  October, 
1832.  If  the  court  should  be  of  opinion  that  it  was,  then  the  verdict  was  to  be 
entei'cd  for  the  defendants :  otherwise  the  verdict  was  to  be  entered  for  the  plaintiffs. 

The  several  indentures,  and  the  probate  of  the  will  of  the  said  Elizabeth  Glover, 
mentioned  in  the  case,  were  to  be  taken  as  part  of  it,  and  might  be  referred  to  by 
either  party. 

Shapter  (with   whom  was  E.   Beavan),   for  the   plaintift's  (a).     The    question   is, 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintift's,  was, — "  that  the 
effect  of  the  indentures  of  the  1st  and  2nd  of  October,  1832,  was,  only  to  conve\'  to 
Peter  Jackson  the  life-estate  of  Eunice  Highfield  in  the  Asps,  devised  to  her  by  the 
testatrix,  and  that  the  limitations  of  the  will  in  favour  of  Peter  Highfield  were  not 
affected  by  that  conveyance." 
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wlietluT  tlu'  contingent  remaindei-  given  to  Peter  Highfielil  liy  the  will  of  Elizabeth 
Glover  was  desti03'ed  hy  the  conveyance  hy  Eunice  Hightielcl  to  Peter  .'ackson  in 
October,  1832.  There  is  no  doubt,  that,  if  Eunice  Highfield  had  had  an  estate  foi-  life, 
with  a  remainder  or  reversion  in  fee  in  herself,  she  might  have  united  the  two  by  a 
conveyance  of  the  entire  interest  to  a  third  person.  But  it  is  equally  clear  that  a  fee 
cannot  be  mounted  upon  a  fee  by  way  of  remainder :  and,  if  Eunice  Highfield  had  not 
a  remainder  in  fee,  her  conveyance  could  not  have  the  efl'ect  of  desti'oying  the 
contingent  remainders,  and  con-[343]-sequently  the  plaintiff's,  as  devisees  of  Peter 
Highfield,  are  entitled.  In  Co.  Litt.  143,  a  "  remainder  '  is  thus  defined, — "  Pemaindcr, 
in  legal  latin,  is,  rcniancre,  coming  of  the  latin  word  remaneo  ;  for  that  it  is  a  remainder 
or  renniant  of  an  estate  in  lands  or  tenements,  expectant  upon  a  paiticnlar  estate 
created  together  with  the  same  at  one  time."  It  will  be  contended  on  the  other  side, 
that  Eunice  Highfield  took  a  rever.sion  in  fee  under  the  residuary  devi.se  ;  but,  though 
true  it  is,  that,  if  a  specific  devise  comprises  only  a  partial  or  contingent  interest  in 
lands,  leaving  an  ulterior  or  alternative  intei'est  undi-posed  of,  such  nndisposod  of 
ulteiior  or  alternative  interest  will  pa.ss  bj^  a  general  residuary  devise  ;  yet  here  the 
whole  fee  had  already  been  disposed  of  by  the  devise  to  Eunice  for  life,  with  remainder 
to  her  children,  with  remainder,  in  default  of  children  of  Eunice,  to  Petei-  Highfield 
in  fee.  The  i-ule  is  thus  stated  in  Fcarne's  Contingent  Kemaindei's,  9th  edit.  11, — 
"A  residue  is  defined  by  Lord  Coke,  1  Inst.  143  a.,  to  he  'a  remnant  of  an  estate  in 
lands  or  tenements  expectant  on  a  particular  estiite,  created  together  with  the  same 
at  one  time.'  It  follows  from  this  definition,  that,  whenever  the  whole  fee  is  first 
limited,  there  can  be  no  remainder,  in  the  strict  sense  of  that  word  ;  for,  the  whole 
being  first  disposed  of,  no  remnant  exists  to  limit  o\'er.  Therefore,  if  I  limit  an  estate 
to  the  use  of  A.  and  his  heirs  till  C.  returns  from  liome,  and,  after  the  return  of  C, 
to  the  use  of  B.  in  fee,  here,  the  whole  fee  being  first  limited  to  the  use  of  A.,  there 
is  no  remnant  left  to  limit  over ;  and,  consequently,  the  limifcxtion  to  B.  cannot  bo  a 
remainder  within  the  foregoing  definition.  But,  where  I  limit  an  estate  to  the  use  of 
A.  until  C.  returns  from  Rome,  and,  after  the  return  of  C,  to  the  use  of  B.  in  fee ; 
here,  I  do  not  limit  the  whole  fee  to  the  use  of  A.  (as  in  the  former  case),  but  only  a 
particular  estate  to  endure  till  [344]  the  I'cturn  of  C,  which  being  an  uncertain 
period,  such  particular  estate  is  a  freehold  :  having,  thci'efore,  limited  only  a  particular 
estate,  extending  in  its  first  creation  no  further  than  to  C.'s  return,  the  residue  of  the 
estate  aftei'  C.'s  return  is  a  remnant  of  the  whole  estate  in  the  lands,  expectant  on 
tliat  [lai'tieular  estate;  and,  if  I  at  the  same  time  limit  this  remnant  to  the  use  of  15. 
and  his  heirs,  it  is  a  remaindei'  within  the  express  words  of  the  above  definition."  In 
Carter  v.  tinrnardutoii,  1  P.  Wms.  511,  thei'e  was  an  altei-native  gift  in  fee  by  way  of 
contingent  remainder:  and  the  question  was,  whether  the  .second  remainder  could 
take  effect  so  as  to  destroy  the  first.  PlunkcM  v.  Holmes,  1  Lev.  11,  1  Sid.  47, 
T.  Kiiym.  2S,  and  I'mrfoy  v.  l{o(/er.%  2  Saund.  380,  2  Lev.  39,  3  Keble,  11,  wore  cited. 
The  Lord  Chancellor  said,  "that  the  case  of  J'lunkuU  v.  Holmes  was  a  resolution  in 
pf)int,  that,  where  the  remainder  in  foe  was  devised  in  contingency,  the  foe  descended 
to  the  heir  until  the  contingency  happened  ;  and  though  ho  should  admit  that 
resolution  to  be  extra-judicial,  and  not  directly  to  the  point  then  in  (picstion,  yet  the 
opinion  of  four  learned  judges  must  be  of  groat  weight,  especially  against  the  notion 
which  was  contended  for  by  the  other  side  ;  and  that  the  ca.se  of  I'lurfoi/  v.  Ikujcrs  was 
equally  in  point,  and  the  interruption  which  Lord  Hale  gave  to  Saunders,  who 
attcm[)ted  to  argue  thoi'e,  di'l  not  proceed  from  any  heat  or  impatience  in  Lord  Hale 
(who  was  master  of  a  great  deal  of  temper  as  well  as  learning),  but  from  the  result 
of  his  fixed  judgment  and  opinion,  that,  when,  after  an  estate  for  life,  the  remainder 
in  fee  was  floviscd  upon  a  contingency,  the  fee-simple,  not  being  disposed  of  until  the 
contingency  happened,  nnist  in  the  meantime  descend  to  the  heir;  and,  to  .say,  that, 
in  these  cases  of  I'iunkeU  v.  Ilohncs  and  I'mrfoij  \.  Udijrrs,  the  do\'iso  over  of  the  fee 
(after  the  contingent  devise  in  foe)  was  to  the  les-[345]-tator's  light  heirs,  and  liiat 
this  distinguished  it  fi-oni  the  priricii)al  case,  and  ni.ade  the  heir  take  by  descent,  was 
hardly  agr(!cabio  to  the  rules  (jf  law,  for,  when  (he  testator  had  devised  the  remaindei' 
in  fi'c  upon  so  remote  a  contingi^icy,  having  in  that  manner  given  a  fee,  he  could  go 
iKi  further,  nor  rleviso  any  remainclor  over,  and  Ihci'cfore  in  such  case  the  doviso  over 
of  th(^  fce-simplo  would  bo  void,  whether  m.'iile  to  tln'  heir  or  In  any  other  piM'Son." 
That,  it  is  admitted,  is  precisely'  this  case. 
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Joshua  Williams  (with  whom  was  Hugh  Hill),  for  the  defendants  (a)'.  The  devise 
to  Peter  Highfield  was  a  contingent  remainder,  which  in  law  is  no  estate  at  all ; 
Montgomery  v.  Montgomery,  3  Jones  &  Lat.  62  :  the  reversion  in  fee  expectant  on  the 
death  of  Eunice  Highfield  would,  therefore,  but  for  the  residuary  de\'ise,  have  gone  to 
the  heir-at-law  of  the  testatrix ;  Heardson  v.  Williamson,  1  Keen,  33.  That  it  is 
competent  to  a  testator,  having  this  vested  estate  in  him,  to  devise  it  to  another,  is 
clear.  The  residuary  devise  simply  places  the  devisee  in  the  position  of  heir.  In 
1  Jarman  on  [346]  Wills,  •2nd  edit.  -550,  it  is  said:  "If  the  specific  devise  comprise 
onlj'  a  partial  or  contingent  interest  in  the  lands,  leaving  an  ulterior  or  alternate 
interest  undisposed  of,  which  would,  in  the  absence  of  disposition,  descend  to  the  heir, 
such  undisposed  of  interest  will,  even  in  a  will  made  before  the  year  1838,  pass  by  a 
general  residuary  devise.  Thus,  where  a  person  by  such  a  will  devised  certain  lands 
to  A.  for  life  or  in  tail,  and  the  residue  of  his  lands  to  B.  and  his  heii's,  B.  under  this 
devise  took  the  reversion  in  fee  not  included  in  the  devise  to  A.(fl)'' ;  and,  consequently, 
if  A.  died  in  the  life-time  of  the  testator,  he  became,  at  the  testators  death,  tenant  in 
fee  in  possession."  Again,  at  p.  551,  that  learned  author  says:  "The  same  doctrine, 
it  is  clear,  applied  to  executory  and  contingent  devises  in  fee ;  for,  if  an  estate  in  fee 
were  devised  to  a  person  on  the  happening  of  a  certain  event,  it  is  obvious  that  the 
alternative  fee  depending  on  the  converse  event  is  undisposed  of,  and  therefore  is  an 
interest  on  which  the  residuary  clause  will  operate.  Thu.s,  if  a  testator  devised,  in 
case  his  personal  estate  should  be  insufficient  to  pay  his  debts,  certain  lands  to  A.  and 
his  heirs,  in  trust  to  sell  and  pay  them,  and  devised  the  residue  of  his  estate  to  B. ; 
the  devise  to  B.  carried  the  legal  fee,  in  the  event  of  the  personal  estate  being  sufficient 
to  pay  the  debts  {h).  So,  if  a  testator  devised  real  estate  to  A.  for  life,  remainder  to 
A.'s  children  living  at  his  decease,  in  fee,  and  the  residue  of  his  lands  to  B.,  it  is  clear, 
that,  if  A.  died,  either  in  the  testator's  life-time  or  after  his  [347]  deceaise,  without 
leaving  a  child  surviving  him,  B.  would  be  entitled  under  the  residuary  devise  "{of. 
A  further  illustration  of  this  doctiine  is  to  be  found  in  the  case  of  Doe  d.  Wells  v.  Scolt, 
3  M.  &  Selw.  300.  There,  the  testator  devised  "all  my  lands  at  H.  to  J.  M.,  my 
cousin  and  heir-at>law,  his  heirs  and  assigns  for  ever,  provided  that  he  or  his  heirs  do 
witliin  six  months  after  my  decease  a.ssure  to  R.  M.  and  to  his  children  the  copyhold 
premises  at  R.,  and,  in  default  thereof,  to  E.  M.  for  life,  and,  from  and  after  his 
decease,  to  his  children  living  at  the  time  of  his  decease,  their  heirs  and  assigns  for 
evei-,  as  tenants  in  common  :  J.  M.  died  unmarried  before  the  devisor ;  and  it  was 
held  that  this  was  not  a  lapsed  devise  of  the  whole  interest,  so  as  to  belong  to  the 
heir-at  law  of  the  devisor,  but,  by  reason  of  the  contingent  interest  which  remained 
undisposed  of  if  J.  M.  should  not  assure  and  R.  M.  should  die  without  children,  the 
residuary  devisees,  to  whom  was  devised  all  the  rest  of  the  devisor's  lands,  &c., 
wheresoever  situate,  &c.,  were  entitled.  Lord  Ellenborough,  in  giving  judgment, 
there  said  :  "The  law  as  laid  down  in  this  and  the  other  cases  to  the  same  effect,  not 
being  disputed  by  the  counsel  on  either  side,  it  brings  it  to  this  mere  question  arising 

{ay  The  points  marked  for  argument  on  the  part  of  the  defendants,  were, — 

"  That  the  devise  to  Peter  Highfield  in  fee,  for  want  of  a  child  or  issue  of  Eunice 
Highfield,  created  a  contingent  remainder  in  fee,  dependant  upon  the  life-estate  of 
Eunice  Highfield  : 

"  That  the  vested  reversion  in  fee  expectant  upon  the  death  of  Eunice  Highfield 
would,  but  for  the  residuary  devise,  have  descended  on  the  heir-at-law  of  the  testatrix  : 

"  That  the  residuary  devise  comprised  this  vested  reversion  in  fee,  and  gave  it  to 
Eunice  Highfield,  the  tenant  for  life  : 

"That,  Iw  the  indentures  of  the  1st  and  2nd  of  October,  1832,  the  life-estate  and 
reversion  both  became  vested  in  Peter  Jackson ;  and  that,  by  the  merger  thus 
occasioned  of  the  particular  estate  on  which  the  above  contingent  remainder  depended, 
the  contingent  remainder  was  destroyed." 

(a)-  Citing  Wheeler  v.  Walroone,  Alevn,  28,  3  P.  Wms.  63,  n.,  Cooke  v.  Gerrard, 
1  Lev.  212,  Booke  v.  Eooke,  2  Vern.  -161,  1  Eq.  Ca.  Abr.  210,  pi.  17,  Willows  v.  Lydcot, 
1  Ventr.  285,  2  Mod.  229  :  and  also  referring  to  Doe  d.  Briseoe  v.  Clarke,  2  N.  R.  3-13, 
Bennett  v.  Lowe,  7  Bingh.  535,  5  M.  &  P.  485,  and  Saumarez  v.  Sawnuirez,  4  M. 
&  Cr.  331. 

(/))  Goodtitle  d.  Hart  v.  Knot,  Cowp.  43. 

{a)  Willes,  300 ;  Doe  d.  Moreton  v.  Fossick,  1  B.  &  Ad.  186. 
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on  the  face  of  the  will,  whether,  at  the  time  of  the  making  of  the  will,  ami  upon  the 
face  of  the  will  itself,  there  was  any  interest  in  the  lands  devised  not  fully  disposed 
of :  for,  if  there  was,  the  consequence  is,  that  the  residuary  devise  must  operate  upon 
such  interest."  [Williams,  J.  A  residuary  devise  of  personal  estate  covers  all  that  is 
{)icviously  undisposed  of :  but,  does  that  rule  apply  to  realty  1  In  Camhridyc  v.  Rous, 
•S  Ves.  12,  25,  Sir  W.  Grant  (M.  R.)  says, — "It  has  been  long  settled  that  a  residuary 
bequest  of  personal  estate  (for,  it  is  [348]  otherwise  as  to  real)  covers,  not  only  every- 
thing not  disposed  of,  but  everything  that  in  the  event  turns  out  not  to  be  disposed 
of :  not  in  consequence  of  any  direct  or  expressed  intention  ;  for,  it  may  be  argued  in 
all  cases  that  particular  legacies  are  separated  from  the  residue,  and  that  the  testator 
does  not  mean  that  the  residuary  legatee  should  take  what  is  given  from  him  :  no  ; 
for,  he  does  not  contemplate  the  case  :  the  residuary  legatee  is  to  take  only  what  is 
left :  but  that  does  not  prevent  the  right  of  the  lesiduary  legatee.  A  presumption 
arises  for  the  residuary  legatee  against  every  one  except  the  particular  legatee.  The 
testator-  is  supposed  to  give  it  away  from  the  residuary  legatee  only  for  the  sake  of  the 
particular  legatee.  In  case  of  lapse  of  real  estates,  the  heir-at-law  takes ;  but,  in  the 
case  of  personal  property,  the  residuary  legatee  is  preferred  either  to  the  next  of  kin 
or  the  executor."]  Under  the  old  law,  a  residuary  bequest,  as  to  peisonalt}',  comprised 
lapsed  legacies ;  but  not  as  to  realty.  It  is  otherwise  now.  The  subject  is  thus 
treated  in  1  -larman  on  Wills,  548, — "A  residuary  bequest,  it  is  well  known,  operates 
upon  all  the  personal  estate  of  which  a  testator  is  possessed  at  the  time  of  his  death, 
and  consequently  includes  all  specific  legacies  which  are  void,  or  fail  by  the  death  of 
the  legatee  in  the  testator's  life-time ;  and  such  would  undoubtedly  be  its  operation, 
though  all  the  specific  legacies  were  in  this  situation,  so  that  a  bequest  in  terms 
eml)racing  the  '  residue '  should  become,  in  event,  a  gift  of  the  whole.  But,  as,  under 
the  old  testamentary  law  (which,  it  will  be  remembered,  still  applies  to  all  wills  made 
before  the  year  1838,  whatever  be  the  pei-iod  of  the  testator's  decease),  a  testator 
could  only  devise  the  real  estate  to  which  he  was  actually  entitled  at  the  time  of 
making  his  will,  it  follows  that  every  residuary  devise  in  such  a  will,  however  general 
in  its  terms,  is  in  its  nature  specific ;  being,  in  fact,  a  specific  disposition  of  the  lands 
not  before  [349]  given,  or,  to  speak  more  accurately,  not  before  expressed  to  be  given, 
by  the  will."  In  Doe  d.  Mordon  v.  Fossick,  1  B.  &  Ad.  I8G,  a  testatrix  devised  copy- 
hold estates  to  her  mother  for  life,  then  to  F.  and  his  wife  for  their  lives,  and  after- 
wards to  their  childi'cn  in  fee  ;  all  the  residue  of  her  esUites,  of  what  kind  soevei-,  she 
bequeathed  to  her  mother,  her  heirs,  executors,  &c.,  for  ever;  but  she  charged  such 
icsidue  of  her  estates,  both  real  and  personal,  with  an  annuity  of  201.  to  her  grand- 
mother for  life  :  and  it  was  held  that  the  rever.sicjn  of  the  copvhold  estates  must  pass 
by  the  residuary  clause,  unless  a  contrary  intention  could  be  collected  from  the  will 
taken  altogether';  and  that  the  char-ge  of  an  arniuity  on  the  residue  was  not,  under 
the  circumstances,  a  sufficient  pr'oof  of  such  intention.  Lord  Teirterden  thei'e  says  ; 
"  I  take  the  general  rule  of  corrstruction  to  be,  that  all  the  tesUitor  has  which  is  not 
otherwise  disposed  of,  passes  under  a  r-esiduary  clause,  urrlcss  there  appear  from  other 
pai'ts  of  the  will,  when  the  whole  is  read,  a  clear  and  manifest  intention  that  something 
should  not  pass.  It  is  not  irecessary  that  the  testator  should  have  a  particular 
property  or'  irrter'est  in  his  contenrplation  when  framing  the  residirary  clause  ;  the 
(|Ucstiorr  is,  what  irrterrtion  appear's  on  the  whole  ;  and  the  pr'operty  will  pass,  unlo.ss 
it  can  be  shewrr  that  the  testator  distirrctly  irrterrded  other-wise."  Mr.  Hayes,  irr  his 
l'ririci|)les  f(ji-  Kxpoinrding  Dispositiorrs  of  Keal  Estate,  ]).  29,  says:  "If  larrd  ha 
devised  to  A.  for  life,  with  remairrder  to  his  childr-eii  and  their  heir-s,  arrd,  irr  ttcfault 
of  issrre  of  A.,  over-,  the  words  'irr  default,'  itc,  ar-e  r-efer-ablo  to  the  desigrratcd  ol)jucts 
of  the  last  limitatioir,  i.e.  the  childrcrr  of  A.,  arrd  irot  to  air  irrdeliirite  failur-e  of  his 
Lssue, — (J(io(ln;ih(  v.  Ilunhain,  Dougl.  264.  If  ther-o  be  a  child  of  A.  in  being  at  the 
death  of  the  testator-,  the  whole  fee-sim])lc  vests  in  such  child,  lialUe  to  be  piutially 
divested  by  the  comiirg  irr  [350]  esse  of  other  children,  and  the  devises  over  introduced 
by  the  wor-ds  'irr  default,'  itc,  are  of  coui-se  inoperative.  If  A.  has  no  child  in  being 
at  the  testator's  death,  but  a  child  afterwar-ds  conres  irrto  existence,  the  same  etloct 
will  tlren  be  prodrrced,  rrnless  irr  the  irrterval  A.  has  doirc  some  act  to  deterinirre 
Ijrcmatirrely  his  particrrlar  estate  of  freehold  ;  for-,  such  a  determirration  of  that  estate 
will,  it  seerrrs,  defeat  all  the  subseqrrerrt  devises,  because  there  is  no  child  of  A.  irr 
being  to  take  the  remairrder  when  it  orrglrt  to  vest,  ;urd  the  rrltcrior-  devises,  .-Uthough 
persons  irr  being  and  ascertairred,  canrrot  lake  vested  estates,  irr;i,srnirchas  the  reniaiiider 
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limited  to  the  children  is  a  contingent  remainder  in  fee-simple.  But,  if  A.  should  not 
have  a  child  iu  being  at  the  testator's  death,  nor  at  any  time  aftei'wards,  and  his 
estate  of  freehold  should  not  so  determine,  but  naturally  expire,  the  limitations 
introduced  by  the  words  'in  default,'  &c.,  will  on  his  death  take  effect,  if  limited 
to  persons  then  in  being  and  ascertained,  as  remainders.  This  is  the  result  of  the 
doctrine  established  by  LoihHnglon  v.  Kime,  3  Lev.  4.31,  1  Salk.  224,  1  Lord  Raym. 
203,  and  cases  of  that  class."  The  note  to  that  passage,  at  p.  81,  is  addressed 
against  the  case  of  Loddington  v.  Kime :  and  the  learned  writer  places  his  observations 
upon  it  in  a  note,  because  he  knows  that  the  rule  is  too  well  settled  to  be  now  dis- 
turbed. "According  to  this  doctrine,"  he  says,  "' whenever  a  contingent  remainder 
is  limited,  and  is  followed  by  another  limitation  over,  then,  if  the  contingent  limita- 
tion be  not  in  fee,  the  subsequent  limitation  may  be  vested,  if  it  be  made  to  a 
person  in  esse  ; '  '  laut,  where  there  is  a  contingent  limitation  in  fee  absolute,  no 
estate  limited  afterwards  can  be  vested,'  or,  in  other  words,  '  where  the  mesne 
estates  limited  are  for  life  or  in  tail,  the  last  remainder  may,  if  it  be  to  a  person 
in  esse,  vest,  but  no  remainder  after  a  limitation  in  fee  can  be  vested '  (Fearne 
C.  R.,  8th  edit.  pp.  223,  225).  In  the  supposed  case  of  a  remainder  limited  after 
[351]  a  contingent  remainder  in  fee,  there  is  .said  to  be  a  contingency  with  a  double 
aspect ;  a  phrase  of  which  the  propriety,  or  at  least  the  peculiar  applicability  to  the 
limitations  in  question,  is  not  very  apparent,  for,  all  contingent  events  may  or  may 
not  happen,  and,  whether  several  remainders  limited  to  arise  in  the  alternative  are  in 
fee-simple,  in  fee-tail,  or  for  life,  the  aspect  of  the  contingency  must  be  the  same. 
The  phrase,  indeed,  would  seem  rather  to  apply,  if  applicable  to  any  case,  to  the  con- 
tingency on  which  a  limibition  after  a  limitation  to  unborn  children  in  tail  depends, 
for,  in  that  case,  the  ulterior  limitation  is  described  by  Lord  Hardwicke  (in  Southhy  v. 
Stonehmise,  2  Yes.  sen.  610),  to  be  made  '  upon  a  double  contingency,  viz.  if  no  children, 
or  all  die  without  issue.'  In  Loddingion  v.  Kime,  the  contingent  remainders  were 
described  to  be  'not  expectant  upon,  and  to  take  effect  the  one  after  the  other, 
but  contemporary^,  to  commence  from  the  same  period,  not  indeed  together,  but  the 
one  to  take  effect  in  lieu  of  the  other,  if  that  failed.'  When  positions  are  found 
entrenched  behind  hard  names,  and  en^'eloped  in  a  cloud  of  contradictory  and  unmean- 
ing word.s,  a  suspicion  is  apt  to  arise  that  there  may  be  something  which  re<iuires  to 
be  screened  from  too  close  an  examination.  It  is  admitted,  that,  under  a  devise  to  A. 
for  life,  remainder  to  his  children  (he  having  none)  for  life  or  tail,  remainder  to  B.  in 
fee,  the  remainder  to  B.,  being  to  a  person  in  esse  and  ascertained,  is  vested  ;  but,  if 
the  contingent  remainder  to  the  children  were  in  fee-simple,  B.'s  remainder  would, 
conformably  to  the  doctrine  above  stated,  be  deemed  also  contingent ;  and  the  ground 
of  the  distinction  is  stated  to  be,  the  different  quantities  of  the  contingent  remainders 
to  the  children,  the  one  being  in  fee-simple,  the  other  for  life  or  in  tail  only.  But,  as 
the  contingent  remainder  confers  no  estate  at  all,  but  only  the  possibility  of  an  estate, 
how  [352]  can  its  quantity  affect  the  vesting  of  the  alternate  remainder  I  There 
caimot  be  two  legal  fees  in  the  same  land,  but  it  is  clear  that  a  vested  remainder  in 
fee,  and  a  contingent  disposition  of  that  remainder  to  take  effect  in  a  given  event, 
may  co-exist ;  and,  indeed,  whenever  a  contingent  remainder  in  fee  is  limited,  they 
must  co-exist,  for,  the  vested  remainder  in  fee  must  reside  in  somebody,  and  the  ques- 
tion here  is,  whether  it  shall  reside  in  B.,  a  person  in  being  and  ascertained,  or  go  to 
the  heir-at-law,  or  residuary  legatee?  To  say  that  it  cannot  reside  in  B.  because  the 
contingent  remainder  to  the  children  is  in  fee-simple,  is  to  assign  a  cause  inadequate 
to  the  effect.  As  that  contingent  remainder  confers  no  estate,  it  is  to  affirm  that  B.'s 
remainder  is  prevented  from  vesting  by  a  nonentity.  AVe  should  appear  to  have  as 
valid  and  satisfactory  a  reason,  if  we  were  told  that  B.'s  i-emainder  cannot  vest  because 
the  remainder  to  the  children  is  in  joint-tenancy.  It  should  seem  that  the  remainder 
to  B.,  unless  shewn  to  be  in  other  respects  contingent,  might  well  vest,  whether  the 
contingent  remainder  to  the  children  be  in  fee  or  for  a  le.ss  estate  ;  for,  being  limited 
as  a  remainder  immediately  expectant  on  the  freehold  in  A.,  and  not  as  a  remainder 
expectant  on  the  contingent  remainder,  what  possible  difference  can  the  quantity  of 
the  latter  occasion,  except  that,  on  the  happening  of  the  contingency,  if  the  remainder 
to  the  children  be  in  fee,  it  will  wholly  divest,  and,  if  for  a  less  estate,  only  partially 
divest  the  remainder  of  B?  If  the  remainder  to  B.  is  not  to  arise  till  it  shall  be 
ascertained  that  the  remainder  to  the  children  cannot  arise,  if  it  is  contingent  from 
the  form  of  the  limitation  itself,  then  it  must  likewise  be  immaterial  whether  the 
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preceding  contingent  remainder  is  in  fee  or  not ;  in  either  case,  B.'s  reniuiiidcr  must 
be  contingent,  without  reference  to  the  ([Uiintity  of  that  remainder.  The  position  is, 
that,  '  where  there  is  a  [353]  contingent  limitation  in  fee  ahsohite,  no  estate  can  aftei'^ 
wards  be  vested  (Fearne,  Cont.  K.  )Sth  edit.  225) ;  yet,  if  the  devise  which  we  have 
proposed  as  an  example  were  followed  by  a  devise  of  the  residue  of  the  testator's  real 
estiite  to  C,  the  remainder  in  fee  immediatelj'  expectant  on  A  's  particular  estate 
would,  it  seems,  he  held  to  vest  in  C,  subject  to  be  divested  by  the  taking  efleet  of 
the  contingent  limitations, — Doe  d.  JFelh  v.  Scott,  3  M.  &  Selw.  300 ;  and,  what  is  this 
but  limiting  an  estate  after  a  contingent  limitation  in  fee  absolute!  ^\llat  i.s  it  but 
saying,  that,  in  default  of  children  of  A.,  to  wliich  children,  if  any,  1  give  the  fee,  I 
devise  the  land  to  C.  in  feel  And,  how  does  this  differ  fiom  what  the  testator  had 
before  said  in  respect  of  B.  ?  The  circumstance  of  the  devise  to  C  being  a  residuary 
devise,  cannot  alter  the  case  ;  for,  all  devises  of  real  estate,  of  which  the  testator  must 
lie  seised,  are  neccssaril}'  specific."  At  the  end  of  his  argument,  the  learned  writer 
says, — "The  mistake  (if  it  be  a  mistake)  into  which  the  courts  have  fallen  upon  this 
subject,  has  been  attended  with  the  important  consequence  of  enabling  the  tir.st 
devisee,  before  he  has  a  child  in  esse,  either  alone,  if  the  vested  fee  be  in  him  as  heir- 
at-law  01-  residuary  devisee,  or  in  concurrence  with  the  owner  of  that  fee,  to  destroy 
as  well  the  limitation  to  the  children  as  the  substituted  limitation  (which  would  not 
otherwise  be  exposed  to  this  danger),  and  acquire  the  absolute  fee  simple."  In  Preston 
on  Abstracts,  vol.  ii.,  99,  the  same  doctrine  is  unhesitatingly  laid  down.  "It  is  also 
to  be  observed,"  says  that  learned  author,  "that,  when  the  remainder  is  placed  in  con- 
tingency by  will,  the  reversion  in  fee  may  pass  by  words  in  a  residuary  or  specific 
clause  (a)'  ;  and,  for  want  of  such  disposition,  the  fee  will  [354]  descend  to  the  heir-at- 
law  (a)- :  thus,  A.  and  B.,  and  the  heir-at-law,  may  pass  their  estates  for  life  and  in 
fee  ;  and  the  contingent  fee  to  the  survivor  of  A.  and  B.  may  be  destroyed  by  the 
union  and  con.solidation  of  the  freehold  with  the  fee."  The  doctrine  cited  from  Fearne, 
J).  11,  to  shew  that  a  remainder  cannot  be  limited  upon  a  remainder,  is  not  disputed  ; 
but  it  has  no  application  to  this  case,  for,  here  the  whole  fee  was  not  disposed  of  in 
the  first  instance.  The  estate  is  not  given  to  Eunice  Highfield  and  her  heirs  until 
a  certain  event  has  happened  ;  but  a  particular  estate  only  (for  life)  is  carved  out, 
leaving  the  whole  i-esidue  undisposed  of:  and  that  that  residue  would,  but  for  the 
residuaiy  devise,  have  descended  to  the  heir-at-law,  is  clear.  At  p  353  of  the  .same 
work,  it  is  .said:  "Where  the  inheritance  is  devised  in  contingency,  it  descends,  if 
not  otherwise  disposed  of,  to  the  testator's  heir,  till  the  contingency  ;  as,  where  A. 
ilevised  lands  to  B.,  his  heir,  for  life,  and,  if  B.  should  die  without  issue  living  at  his 
<lcatli,  that  then  the  same  should  remain  to  C.  in  fee;  but,  if  B.  should  ha^'c  issue 
living  at  his  death,  then  the  fee  should  remain  to  the  right  heirs  of  B. ;  it  was  I'csolved 
that  B.  took  an  estate  for  life,  with  remainder  in  fee  in  contingency  ;  and  it  was  .said 
by  Wyndham  and  Twisden,  and  agreed  by  the  other  judges,  that  the  fee  descended  to 
B.,  as  heir,  till  the  contingency  happened,  though  not  .so  ;us  to  confound  his  estate  for 
life,  and  was  not  in  abeyance  ;  that,  in  relation  to  C,  B.  took  only  an  esUite  for  life ; 
but,  in  the  merui  time,  by  operation  of  law,  he  had  the  fee  in  such  sort  as  that  there 
should  be  an  hiatus  to  let  in  the  contingency  when  it  happened  : ''  I'lunkcl  v.  lloliiKs, 
1  Lev.  11,  T.  liaym.  2,S,  1  Sid.  47.  Crofts  v.  Mlddldon,  2  K.ay  >V  .1.  [355]  194,  is  tlie 
converse  of  this  case:  there,  the  testator  devised  real  estate  to  .A.  for  life,  rcmainiior 
to  the  childi'cn  of  A.  in  fee,  with  a  provision  for  survivorship  and  accruer  in  case  of 
the  death  of  any  oi'  either  of  such  children  under  the  age  of  twenty-one  years  and 
without  issue,  and,  if  there  should  not  be  any  child  of  A.,  or  if  any  or  all  sucli  children 
shoulil  die  under  twenty-one  and  without  issue,  to  the  heirs  and  a.ssigns  of  A.  ;  and, 
although  A.  had  no  child  at  the  date  of  the  will  or  at  the  death  of  the  testator,  it  w;uj 
held  that  the  gift  to  the  heirs  of  A.  was  a  contingent  remainder.  [Cockburii,  C.  J. 
Your  contention  is,  that  the  o.statc  for  life  merged  in  the  remainder  in  fee  fj  'i'he 
moment  the  two  estates  vested  in  the  .same  person  after  the  death  of  the  testatrix,  the 
life  estate  merged  in  the  remainder  in  fee.  All  the  authorities  are  collected  in  the 
notes  to  I'urcfoy  v.  Jioc/ers,  2  Wins.  Saund.  380.  (hirtur  v.  JJaniaidislon,  I  1'.  Wms. 
505,  is  in  effect  the  same  case  as  hxldiwjton  v.  Kiiiic,  1  Salk.  224,  I  l^oid  Kaym.  203, 
3  Lev.  431,  3  Bro.  P.  C,  Toml.  edit.  G4. 

(a)'  Rofier.i  v.  Gibson,  1  Ves.  son.  492 ;  Steplmis  v.  Stephem,  Gas.  t.  Talb.  228. 
(a)'-  Plunkci  v.  lloliius,  T.  Raym.  28;    furefuy  v.  RogerK,  2  Saund.  380. 
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778  EGERTON    ■?'.   MASSE Y  3  C.  B.  (N.  S.)  356. 

Shapter,  in  reply,  lefei red  to  Co.  Litt.  18  a.,  n.  (4),  Fearne,  225,  and  Plowden,  239. 

CocKBURN,  C.  J.  I  am  of  opinion  that  the  defendants  are  entitled  to  the  judg- 
ment of  the  court  The  action  is  bi'ought  to  try  the  I'ight  to  property  devised  by  the 
will  of  one  Elizabeth  Glover,  who  died  seised  in  fee-simple.  The  devise  was  to  the 
testatrix's  niece  Eunice  Highfield,  for  life,  with  remainder  to  her  children  in  such 
shares  as  she  should  appoint,  with  remainder,  in  default  of  issue  of  Eunice,  to  her 
nephew,  Peter  Highfield,  in  fee.  And  the  will  contained  a  residuary  clause,  whereby 
the  testatrix  gave  and  bequeathed  all  the  residue  and  remainder  of  her  estate  and 
eHects,  whatsoever  and  wheresoever,  not  thereiube-[356]-fore  disposed  of,  unto  her  said 
niece  Eunice  Highfield,  her  heirs  and  as.signs,  for  ever.  It  appears,  that,  after  the 
death  of  the  te-statrix,  Eunice  Highfield,  by  lease  and  release  of  the  1st  and  2nd  of 
October,  1832,  conveyed  the  premises  in  question  to  one  Peter  Jackson,  in  fee;  and 
the  question  is,  whether  that  is  a  valid  conveyance,  or  whether  the  testatrix's  nephew- 
Peter  Highfield, — Eunice  Highfield,  the  tenant  for  life,  having  died  without  issue, — 
became  entitled  to  the  estate.  That  question  turns  upon  whether  by  the  conveyance 
to  Jackson  the  life-estate  of  Eunice  Highfield  became  merged  in  the  reversion,  so  that, 
by  the  failure  of  the  particular  estate  upon  which  the  contingent  remainder  of  Peter 
Highfield  depended,  the  contingeut  remainder  was  destroyed.  I  am  of  opinion  that 
that  is  the  true  state  of  things.  The  testatiix  first  creates  a  life-estate  in  Eunice 
Highfield,  and  then  gives  a  contingent  remainder  to  Peter  Highfield,  leaving  the 
reversion  in  fee  undisposed  of,  except  for  the  residuary  clause.  It  is  clear  that  the 
fee  thus  undisposed  of  must  have  remained  somewhere,  and  that  it  was  not  the  mere 
shadowy  interest  which  Mr.  Shapter  by  his  very  ingenious  argument  sought  to 
persuade  us.  The  fee,  then,  being  somewheie,  what  would  become  of  it?  If  it  had 
remained  undisposed  of,  it  would  have  gone  to  the  heir-at-law  of  the  testatrix.  But 
we  find  that  the  testatrix  by  the  residuary  clause  professes  to  dispose  of  it :  for,  she 
thereby  gives  all  the  residue  and  remainder  of  her  estate  not  before  disposed  of,  to 
her  niece,  in  fee.  If,  therefore,  the  fee  did  not  pass, — as,  I  think,  it  did  not, — by  the 
creation  of  the  contingent  estate,  then  it  would  appear  to  follow  that  it  must  be 
included  in  the  residuary  de\ise,  the  words  of  which  are  large  enough  to  embiace  it : 
and,  that  being  so,  the  effect  of  the  conveyance  of  1832  was,  to  pass  not  only  the  life- 
estate  Iwt  also  the  re\ersion,  and,  by  the  merger  of  the  particular  estate,  on  which  the 
[357]  contingent  remainder  depended,  in  the  reversion,  to  destroy  the  contingent 
remainder.  The  only  difficulty  suggested  upon  this,  was,  whether  an  estate  of  this 
kind  must  not  be  made  the  subject  of  a  specific  devise.  No  authority,  however,  wivs 
cited  for  that  proposition  :  and,  prima  facie,  and  upon  the  reason  of  the  thing,  if  a 
testator  leaves  the  fee  undisposed  of  by  the  earlier  part  of  his  will,  and  by  a  residuary 
clause  professes  to  deal  with  "  all  the  i-esidue  and  remainder  of  his  estate  and  eHects 
whatsoever  and  wheresoever,  not  thereinbefore  disposed  of,"  it  follows  as  of  course 
that  the  fee  passes  hy  that.  It  was  said,  that,  although  this  would  be  so  as  to 
personalty,  a  different  rule  prex'ails  as  to  realty  :  but  no  authority  was  cited  in  con- 
firmation of  that  view  :  and  we  have  the  authority  of  two  very  eminent  conveyancers, 
• — Mr.  Preston  and  Mr.  Hayes, — who  seem  to  take  it  for  granted  that  all  estates 
pre\iously  undisposed  of  by  the  will  pass  by  the  residuary  clause.  I  am  therefore  of 
opinion,  that,  there  being  this  estate  of  fee  in  the  testatrix,  which,  unless  disposed  of, 
would  have  passed  to  her  heir-at-law,  and  she  having  disposed  of  it  by  the  residuary 
clause  in  terms  capable  of  passing  it,  and  the  estate  for  life  and  the  reversion  in  fee 
being  thus  united  in  Eunice  Highfield,  and  she  ha\'ing  conveyed  the  whole  of  her 
interest  to  Peter  Jackson,  the  particular  estate  became  merged  in  the  fee,  and  the  con- 
tingent remainder  in  favour  of  Peter  Highfield  was  consequently  destroyed.  For 
these  reasons,  I  think  there  must  be  judgment  for  the  defendants. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  The  learned  counsel  who 
argued  for  the  plaintifi's  rested  his  case  upon  the  position  that  the  residuary  clause  in 
the  will  could  not  operate  as  a  devise  of  the  reversion  in  fee,  because  it  would  be  a 
violation  of  the  rule  of  law  that  a  fee  cannot  be  limited  on  a  fee.  The  obvious  [358] 
meaning  of  that  is,  that,  where  an  estate  is  so  devised  that  the  fee,  whether  absolute 
or  determinable,  is  vested  in  the  first  taker,  the  subsecjuent  dispositions  cainiot  be 
good  liy  way  of  remainder,  bat  must  operate  by  way  of  executory  de\'ise.  And  that 
is  reasonable,  liecause,  the  fee  having  been  given  and  passed  by  the  first  devise,  there 
is  nothing  further  for  the  subsequent  limitations  to  operate  upon.  But  that  rule  is 
wholly  inapplicable  to  a  case  like  this,  where  all  is  in  contingency,  and  the  fee  is  out- 
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standing.  If  the  fee  be  outstanding,  where  is  it  1  It  is  clear  that  the  notion  of  the 
fee  being  in  abovance  cannot  now  be  sustained  :  see  Pim-foy  v.  lio(/crs,  2  Wms.  Sannd. 
380,  2  Lev.  39,  3  Keble,  11  ;  I'lnnkdt  v.  Holmes,  1  Lev.  11,  1  Sid.  47,  T.  Raym.  2.S ; 
Carter  v.  Himmrduton,  1  P.  Wms.  511  :  but  the  fee  descends  to  the  heir-at-law,  to  let 
in  the  contingency  if  it  happens.  I  think  it  is  clear  that,  if  the  will  had  contained 
no  residuary  clause,  the  fee  would  have  descended  to  the  heir  at-law.  I  he  question, 
then,  resolves  itself  into  this,  whether  the  residuary  clause  passes  this  reversion  in  fee 
which  but  for  such  residuary  clau.se  would  have  descemled  to  the  heir-at-law.  Some 
passages  have  been  cited  from  the  works  of  two  very  eminent  conveyancers,  which 
treat  it  as  quite  plain  that  such  an  estate  would  pass  by  a  residuary  clause.  The 
estate  for  life  did  not  merge  in  the  fee  so  long  as  both  remained  in  the  de\isee  :  but 
they  both  became  united  by  the  conveyance  to  Peter  Jackson.  I  therefore  think  the 
defendant  is  entitled  to  our  judgment. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendants. 

[359]     In«ui,l  and  Wife  v.  Moujen.     Nov.  24th,  1857. 

[S.  C.  27  L.  J.  C.  P.  75 ;  6  W.  R  126.] 

Where  a  reference  is  made  to  the  master  by  judge's  order  under  the  3rd  section  of 
the  Common  Law  Procedure  Act,  1854  (17  iV  18  Vict.  c.  125),  he  must  proceed  with 
the  inquiry,  even  though  a  question  of  fraud  should  incidentally  arise  before  him. 

By  an  order  of  the  19th  of  July,  185(5,  made  upon  a  petition  in  chancery  on  behalf 
of  the  plaintifT  Margaret  Ellen  Insull  (then  Margaret  Ellen  Chace,  spinster),  in  a  suit 
wherein  the  said  Margaret  Ellen  Chace  (a  pauper)  was  plaintiff",  and  Thomas  Kedferii 
and  others  were  defendants,  it  was  amongst  other  things  ordered  that  the  defendant 
Kedfern  should,  on  or  before  the  31st  of  July,  185G,  pay  7501.  to  the  petitioner,  on 
behalf  of  herself  and  three  other  parties.  The  money  was  duly  paid  by  Hedfem,  and 
received  liy  one  Moojen  (who  as  clerk  to  the  petitioner's  attoi'uey  had  had  the  manage- 
ment of  the  suit).  It  was  afterwards  agreed  between  the  parties  interested  in  the 
fund  that  the  petitioner  should  receive  4501.  of  it,  and  the  other  three  parties  each 
lOOl.,  and  that  the  costs  should  be  defrayed  out  of  the  petitioner's  share.  This 
agreement  was  carried  into  ett'ect, — Moojen  retaining  1501.  for  costs,  including  counsel's 
fees  and  court  fees((7);  and  the  petitioner  (then  being  the  wife  of  Insull),  upon 
Moojen's  lepresentation  that  that  sum  was  fairly  due  for  costs,  though  no  bill  was 
delivei'ed,  signed  the  account  produced  to  her  as  settled  and  approved.  Conceiving 
that  they  had  been  cheated  in  the  transaction,  this  action  was  lirought  to  recover 
back  the  1501.;  and,  n\)i.n\  the  application  of  the  defendant,  the  following  order  was 
made  by  W'illes,  J.,  on  the  1st  of  July  last: — 

[360J  "  L?pon  hearing  the  attoi'ueys  or  agents  on  Imth  sides,  I  do  onlci' that  this 
cause  be  referred  to  the  certificate  of  one  of  the  masters  of  this  court  under  the  statute 
17  ife  18  \'ict.  c.  125,  with  all  the  powers  as  to  certifying,  of  a  juflge  at  nisi  prins  ; 
the  costs  of  the  cause  to  abide  the  event ;  the  costs  of  the  reference  to  be  in  the 
discretion  of  the  master ;  and  that  the  plaintifl's  shall  l)e  at  liberty  within  two  daj's  to 
amend  their  particulars  of  demand." 

The  parties  attended  bofor-e  the  rnastei'  on  the  8th  of  July  last,  when,  the  counsel 
lor  the  plaintiff's  having  opened  his  case  and  referied  to  the  statement  of  account 
signed  by  the  plaintiff'  .'Vlargaret  Ellen  Insull,  the  master  at  once  decided  that  there 
was  an  end  of  the  case,  and  declined  to  hear  any  e.xplanation  of  the  circumstances 
undei'  which  the  account  was  so  signed;  and  he  afterwai-ds  gave  the  fcillowing 
coitilicale  : — 

"  I  certify  that  there  is  nothing  due  from  thi'  defendant  to  the  plaint  ill's  ;  and  that 
the  plaintili's  do  pay  to  the  defendant  his  costs  of  this  reference  and  certiticate.  21st 
July,  IK57." 

Gibbons,  on  a  former  day  iu  this  term,  obtained  a  rule  calling  upon  the  defendant 

(a)  The  affidavit  filed  in  answer  to  the  rule,  stated  that,  on  the  petition  conn'ng  on 
to  be  heard,  the  Vice-Chancelloi'  (Sir  Page  Wood)  directeil  that  the  court  fees  sliould 
be  paid,  the  suit  having  bj'  the  compromise  ceased  to  be  a  pauper  suit,  and  lli.il  \\wy 
were  accordingly  paid. 
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to  sbew  cause  wh}'  the  certificate  should  not  be  set  aside,  on  the  ground  of  misconduct 
on  the  pa!t  of  the  arbitrator,  in  having  held  that  an  account  stated  with  the  plaintiff's 
wife  was  conclusive  evidence,  and  in  having  refused  to  go  into  the  account,  and  in 
having  refused  to  hear  evidence  impeaching  the  accuracy  of  the  account ;  and  on  the 
ground  set  forth  in  the  affidavit ;  and  also  on  the  ground  that  the  case  was  not  matter 
of  account  within  the  meaning  of  the  statute.  He  submitted  that  the  signature  of 
the  plaintiff's  wife  to  the  account  did  not  preclude  the  master  from  going  into  evidence 
to  shew  that  it  had  been  obtained  l)y  fraud. 

[361]  David  Keane  shewed  cause.  Upon  the  production  of  the  account  signed  by 
the  female  plaintiff  as  settled  and  approved,  the  mastei'  very  properly  held  that  the 
plaintiffs'  case  failed.  [Crowder,  .T.  It  was  only  primiif  acie  evidence,  not  conclusive.] 
If  the  plaintiff's  concei\'ed  that  more  was  involved  than  mere  matters  of  account,  that 
should  have  been  stated  to  the  judge  when  the  order  under  the  st<itute  was  applied 
for.  The  master  thought  he  had  no  jurisdiction  to  try  the  question  of  fraud. 
[Willes,  J.  When  an  order  is  made  under  the  statute,  the  aibitrator  must  proceed  :  he 
cannot  be  allowed  to  set  himself  up  as  a  court  of  appeal  from  the  decision  of  the  judge.] 

Gibbons  was  not  called  upon  to  support  his  rule. 

Coc'KBURN,  C.  J.  I  think  this  ease  must  go  back  to  the  master,  the  judgment 
signed  upon  his  certificate  standing  as  a  security  for  what  he  may  find  to  be  due. 
The  order  having  been  made  referring  the  matter  to  the  master,  whatever  might  arise 
incidentally  in  the  course  of  the  inquiry  before  him, — even  if  it  were  a  case  of  fraud, 
— he  was  bound  to  go  into,  though  it  might  not  be  strictly  matter  of  account.  If 
there  had  been  any  leason  for  thinking  tliat  the  matter  was  not  a  fit  one  for  a  reference 
to  the  master,  that  should  have  been  suggested  when  the  application  was  made  for 
the  order.  But,  the  order  having  been  made,  it  clearly  was  the  master's  duty  to  proceed 
with  the  inquiry,  and  dispose  of  the  whole  matter. 

Williams,  J.  I  am  of  the  same  opinion.  When  an  order  is  made  under  the 
statute,  referring  the  matter  to  the  master  or  other  arbitrator,  it  is  his  duty  to 
proceed  with  the  inquiry  just  in  the  same  manner  as  if  it  had  [362]  been  a  reference 
undei'  a  judge's  order  before  the  passing  of  the  Common  Law  Procedure  Act 

Crowder,  J.  I  am  of  the  same  opinion.  The  cause  having  been  referred  to  him, 
the  master  ought  to  have  proceeded  with  it.  The  master  has  evidently  misapprehended 
the  effect  and  intention  of  the  statute. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion.  The  master  has  fallen  into  a 
mistake  as  to  the  effect  of  the  reference  clauses  of  the  Common  Law  Procedure  Act, 
lh>54  ;  and  in  this  he  does  not  stand  alone.  It  is  very  desirable  that  this  erroneous 
impression  should  be  corrected.  If  the  jurisdiction  of  the  court  or  judge  under  these 
sections  was  to  depend  upon  the  fact  of  the  matter  in  dispute  consisting  wholly  or  in 
part  of  matters  of  mere  account,  and  after  an  inquiry  before  the  arbitrator  or  master 
it  should  turn  out  that  they  did  not  so  consist,  the  whole  proceedings  would  have 
fallen  to  the  ground.  But  the  legislature  have  carefully  guarded  against  such  injustice, 
bj'  providing  in  s.  3  that  the  older  to  refer  may  be  made  "  if  it  shall  appear  to  the 
satisfaction  of  the  court  or  a  judge  that  the  matter  in  dispute  consists  wholly  or  in 
part  of  matters  of  mere  account,"  and  again  in  s.  6,  that  "if  upon  the  trial  of  any 
issue  of  fact  by  a  judge  under  this  act,  it  shall  appear  to  the  judge  that  the  questions 
arising  thereon  involve  matter  of  account  which  cannot  convenienth'  be  tried  before 
him,  it  shall  be  lawful  for  him,  at  his  discretion,  to  order  that  such  matter  of  account 
shall  be  referred, "  &c., — so  that  it  is  for  the  court  or  the  judge  to  determine  in  the 
first  instance  whether  or  not  the  matter  is  fit  to  be  referred.  The  order  being  made, 
it  is  the  duty  of  the  arbitrator  or  the  master  to  proceed  to  act  upon  it,  and  not  to 
can\as  the  proprietv  of  the  order.  That  clearly  is  no  part  of  his  duty.  I  have 
thought  it  [363]  necessary  to  say  thus  much,  though,  in  the  present  case,  I  think  the 
matter  which  was  before  the  master  was  strictly  and  properly  matter  of  account.  It 
did  not  cease  to  be  a  matter  of  account  because  one  party  sought  to  impugn  the 
correctness  of  the  account  produced  liy  the  other.  The  rule  must  be  made  absolute, 
but  without  costs. 

Rule  absolute  accordingly  (a). 

(a)  That  the  certificate  be  set  aside  without  costs,  and  the  cause  referred  back  to 
the  master  upon  the  terms  and  in  the  manner  mentioned  in  the  order  of  the  1st  of 
July,  1857. 
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Bayne  v.  Slack.     Nov.  25th,  1857. 

[S.  C.  27  L.  J.  C.  P.  14  ;  4  Jur.  N.  S.  192  ;  G  \V.  K.  171.] 

A  writ  of  summons  issued  under  the  18th  section  of  the  Common  Law  Procedure  Act, 
18.02  (15  &  IG  Vict.  c.  76),  was  seived  on  the  17th  of  September  upon  a  Britisli  subject 
residing  out  of  the  jurisdiction  (at  Jersey) :  on  the  27th  of  Octoljor,  the  plaintiff 
obtained  an  order  for  leave  to  proceed,  and  tiled  a  declaration  on  the  2>^th,  chartcing 
the  dcfend.mt  with  a  breach  of  promise  of  marriage  ;  but  tlie  allida\it  u])on  which 
the  order  was  obtained  was  not  so  framed  as  to  bring  the  case  within  the  statute. 
— Semble,  that  the  piopriet_y  of  the  order  might  be  impeached  on  that  ground. — 
But,  held,  that,  in  order  to  take  advantage  of  the  iriegularity,  it  was  incumljent  on 
the  defendant  to  apply  within  a  reasonable  time,  according  to  the  exigency  of  the 
135th  rule  of  Hilar}-,  1853;  and  that  the  irregularity  was  waived  by  taking  the 
declaration  out  of  the  office. 

On  the  12th  of  September  last,  a  writ  of  summons  in  the  form  given  by  the  18th 
section  of  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  issued  against 
the  defendant,  a  Briti.sh  subject  residing  in  the  island  of  Jersey, — without  any  special 
indorsement,  or  anything  on  the  face  of  it  to  shew  the  nature  of  the  cause  of  action, 
— and  was  duly  served  there  (on  the  defendant  personal!}')  on  the  17th.  No  appeai'- 
ance  having  been  entered  for  the  defendant  pursuant  to  the  exigency  of  the  writ,  an 
order  was  made  by  Martin,  B.,  on  the  27th  of  [3G4]  October,  giving  the  plaintill' 
liberty  to  proceed  by  tiling  a  declaration  («). 

The  afiid.avit  upon  which  the  order  was  obtained,  was  as  follows  : — "  That  I  (the 
plaintiff)  am  unmarried,  and  the  defendant  is  a  widower,  residing  at  Briton  Lodge, 
Bagot,  in  the  island  of  Joi-scy,  and  that  the  said  defendant,  in  the  month  of  June, 
1855,  and  afterwards,  pro-[365]-poscd  to  marry  me,  and  thereupon  I  and  the  defendant 
agreed  to  many  one  another :  and  I  say  that  I  have  hitherto  becTi  leady  and  willing 
to  marry  the  defendant,  l)Ut  the  said  defendant  hath  not  married  me  according  to  his 
promise." 

The  declaration  was  filed  on  the  28th  of  October,  an(l  was  as  follows  :  — 

"  Isaliella  Bayne,  by,  iVc,  sues  Thomas  FurncU  Slack,  For  that  the  plaintiff  and 
defendant  agreed  to  marry  one  another,  and  a  i-easonablc  time  for  such  mairiagc  lias 
elapsed,  and  the  plaintiff"  has  always  been  I'cady  and  willing  to  marry  the  defendant, 

(a)  The  18th  section  of  the  Common  Law  Procedure  Act,  1852,  enacts,  that,  "in 
case  any  defendant,  being  a  British  subject,  is  residing  out  of  the  jurisdiction  of  the 
said  suj)erior  courts,  in  any  place  except  in  Scotland  or  Ireland,  it  shall  bo  lawful  for 
the  plaintiff  to  issue  a  writ  of  summons  in  the  form  contained  in  the  schedule  (A.)  to 
this  act  annexed,  marked  No.  2,  which  writ  shall  l)ear  the  indorsement  contained  in 
the  said  form,  pur|)orting  that  such  writ  is  for  service  out  of  the  jurisdiction  of 
the  said  superior  courts  ;  and  the  time  for  appearance  by  the  defendant  to  sueh  writ 
shall  be  regulated  by  the  distance  from  England  of  the  place  wheic  the  defendant  is 
residing;  and  it  shall  be  Lawful  foi' the  court  or  judge,  uikiii  lieing  .satisfied  by  atlidavit 
that  there  is  a  cause  of  action,  which  arose  within  the  juri.sdiction,  or  in  respect  of  the 
breach  of  a  contract  made  within  the  jurisdiction,  and  that  the  writ  was  personally 
served  upon  the  defendant,  or  that  reasonal)le  efforts  were  made  to  effect  personal 
service  thereof  upon  the  defendant,  and  that  it  came  to  his  knowledge,  and  eitliei'  that 
the  defendant  wilfully  neglects  to  appear  to  such  writ,  or  that  he  is  living  out  of  the 
juiisdiction  of  the  said  courts  in  order  to  defeat  and  delay  his  ci'cditos,  to  direct  from 
time  to  time  that  the  plaintiff  shall  be  at  liberty  to  proceed  in  the  action  in  such 
manner  and  subject  to  such  conditions  as  to  sui:h  coinl  or  judge  may  seem  Ht,  having 
regard  to  the  time  allowed  for  the  defendant  to  ap])ear  being  reasonable,  and  to  the 
other  circumstances  of  the  ca.se  :  Provided  alwa\'s,  that  the  plaintiff  siiall  and  lie  is 
hereby  reipiircd  to  prove  tiie  amount  of  the  debt  or  dani.-iges  claimed  by  him  in  su('h 
action,  either  before  a  jury  upon  a  writ  of  in(|uiry,  or  before  one  of  the  ni.isters  of  the 
.said  superior  courts  in  the  manner  herein.ifter  (s.  94)  piovided,  according  to  the 
nature  of  the  case,  as  such  court  or  judge  may  direct;  and  the  making  such  proof 
shall  l)e  a  condition  precedent  to  his  obtaining  judgment.' 
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yet  the  defendant  has  ne£;lected  and  refused  to  maiiv  the  plaintilf :  and  the  plaintiff 
claims  30001." 

Indorsed  on  the  declaration  was  a  notice  to  plead  in  twenty-one  days,  otherwise 
judgment. 

On  a  former  day  in  this  term  (Nov.  17)  and  after  the  defendant's  attorney  had 
taken  the  declaration  out  of  the  oflfiee, — upon  an  affidavit  of  the  attorney,  that  "no 
copy  of  the  order  giving  the  plaintiff"  liberty  to  proceed  had  been  sei'ved  on  the  defen- 
dant, his  attorney  or  agent,  to  the  best  of  the  deponent's  knowledge  and  belief,  and 
that  he  (the  deponent)  had  not  seen  the  order,  or  an3-  copy  thereof," 

Field  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  writ  of 
summons,  the  order,  and  all  snbseiiuent  proceedings  should  not  be  set  aside,  for 
irregularity.  He  submitted  that  the  affidavit  upon  which  the  order  was  obtained  was 
insufficient,  inasmuch  as  it  contained  no  statement  that  the  alleged  promise  was  made 
within  the  jurisdiction  of  the  court,  or  that  the  defendant  was  within  the  jurisdiction. 
[Cockbui'ii,  C.  J.  If  the  contract  is  amluilatory,  and  the  defendant  a  Britisli  subject, 
is  it  not  within  the  jurisdiction  1]     It  is  submitted  that  it  is  not. 

[366]  Joyce  now  shewed  cause,  upon  an  affida\it  of  the  plaintiff's  attorney  stating 
that  he  forwarded  the  declaration  on  the  2Sth  of  October  to  his  agent  in  Jersey, 
together  with  a  copy  of  the  order  of  Martin,  B.,  for  service  upon  the  clefendant :  that 
his  said  correspondent,  on  the  12th  of  November  inst<aut,  wrote  to  him  that  he  had 
duly  served  the  said  notice  and  copy  of  the  order  at  the  defendant's  lodgings  in  the 
Crescent,  Jersey,  by  leaving  the  same  with  the  defendant's  servant  there ;  and  that 
the  deponent  verily  believed  his  said  correspondent's  statement  to  be  true.  The 
application  is  too  late  ;  and  foi-  this  there  is  an  express  authority  upon  this  very  section, 
— Hutlon  V.  irhitehmtfe,  1  Hurst.  &  N.  32.  There,  a  British  subject  residing  out  of 
the  juiisdiction,  having  been  served  with  a  writ  of  summons  under  s.  18,  and  not 
ha\-ing  appeared,  a  judge's  oi-der  was  made  that  the  plaintiff  should  be  at  liberty  to 
proceed  :  judgment  was  signed  on  the  28th  of  November  ;  and  on  the  12th  of  March 
the  defendant  applied  to  set  aside  the  proceedings,  on  the  ground  that  the  cause  of 
action  did  not  arise  within  the  jurisdiction  of  the  court :  and  it  was  held  that  the 
judge's  order  was  not  void,  and  that  the  application  was  too  late.  Martin,  B.,  there 
says  :  "  The  defendant  should  have  come  within  a  reasonable  time.  By  Reg.  Gen.  H. 
18-5.3,  r.  \'6^  (13  C.  B.  34),  no  application  to  set  aside  process  or  proceedings  for 
irregularity  shall  be  allowed,  unless  made  within  a  reasonable  time  (a).  By  the  18th 
section  of  the  Common  Law  Procedure  Act,  1852,  power  is  given  to  the  court  or  a 
judge  to  direct  that  the  plaintiff  shall  lie  at  liberty  to  proceed  with  the  action  on  being 
satisfied  that  the  cause  of  action  arose  within  the  jurisdiction.  If  the  judge  is  satisfied, 
surely  there  is  jurisdiction.  It  is  no  [367]  new  jurisdiction,  merely  a  new  proce.ss." 
[Willes,  J.  The  18th  section  .says  that  it  shall  he  lawful  for  the  court  or  judge  to 
make  the  order  to  proceed,  "upon  being  satisfied  by  affidavit  that  there  is  a  cause  of 
action  which  arose  within  the  jurisdiction,  or  in  respect  of  the  breach  of  a  contract 
made  within  the  jurisdiction,"  i^-c.  Here,  the  learned  judge  was  not  satisfied  "  by 
affidavit,"  for  the  affidavit  is  such  that  no  one  could  have  held  it  sufficient.]  It  is  left 
to  the  discretion  of  the  judge.  All  that  the  statute  requires,  is,  that  the  judge  should 
be  satisfied  ;  it  is  not  necessary  that  the  fact  should  exist.  [Cockburn,  C.  J.  E.xcep- 
tion  may  be  taken  to  the  jurisdiction,  by  way  of  appeal.]  Here,  the  defendant  was 
personally  served  with  the  writ  of  summons  at  Jersey  on  the  17th  of  September,  18.57  : 
the  oi'dei-  to  proceed  was  obtained  on  the  27th  of  October,  and  no  application  is  made 
to  the  court  until  the  17th  of  November.  [Williams,  J.  When  was  the  order  served  ?] 
It  does  not  appear.  [Cockburn,  C.  J.  The  suggestion  on  the  part  of  the  defendant 
is,  that  it  was  never  seived  at  all.  It  it  had  been  sei-ved,  the  plaintiff  might  have 
said  so  in  his  affidavit.]  Then,  the  defendant  has  submitted  to  the  jurisdiction.  In 
Forbes  \.  Smith,  10  Exch.  717,  a  British  subject  residing  in  France  was  there  served 
with  a  writ  of  summons  in  the  form  prescribed  by  the  i  8th  section  of  the  Common 
Law  Procedure  Act,  1852.  The  writ  was  specially  indorsed  with  a  claim  in  respect 
of  promissory  notes  made  at  Calcutta.  The  defendant  appeared  to  the  writ,  and,  after 
declaration,  found  that  the  cause  of  action  did  not  arise  within  the  jurisdiction  of  the 
court,  and  was  not  in  respect  of  the  breach  of  a  contract  made  within  the  jurisdiction  ; 

(a)  "Nor  if  the  party  applying  has  taken  a  fresh  step  after  knowledge  of  the 
irregularity." 
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whereupon  he  applied  to  set  aside  the  writ  and  proccedinp;s  uiidei'  it :  and  it  was  holfl, 
that  there  was  no  irregularity  in  the  writ  itself,  and  that  the  defendant,  by  a[)pearinj<, 
had  given  the  court  jm-isdietion.  And  [368]  I'arke,  B.,  said  :  "The  writ  is  perfectly 
regular.  The  statute  does  not  require  either  a  statement  in  the  writ  it.self,  or  an 
affidavit  l>efore  issuing  it,  that  the  cause  of  action  ai'ose  within  the  jurisdiction  of  the 
superior  courts.  Therefore,  there  is  no  ii'regularity  in  the  wi'it  itself,  although  the 
sulistituted  mode  of  pi'oceeding  under  it  could  not  be  applied  unless  the  cause  of 
action  arose  within  the  jurisdiction  of  the  court,  or  was  in  lespect  of  a  breach  of  con- 
tract («)'  made  within  the  jurisdiction.  But  then  the  defendant  has  appeared  ;  and  I 
think  that,  after  appeaiance,  this  application  cannot  be  granted.  It  is  indeed  said 
that  the  defendant  appeared  because  he  could  not,  until  declaration,  tell  what  the 
plaiTititts  were  going  for.  If  so,  the  motion  ought  not  to  have  been  to  set  aside  the 
wiit,  but  the  appearance,  on  the  ground  that  it  was  entered  improviflfe.  I  will  not 
say  that  in  this  case  such  an  application  would  have  been  successful,  because  the 
indorsement  on  the  writ  gives  information  to  the  defendant  that  the  cause  of  action 
arose  in  Calcutta.  At  all  events,  the  defendant  ought  not  to  have  appeared,  and, 
having  done  so  voluntarily,  he  has  given  the  coui't  jurisdiction.  I  agree,  that,  before 
declai-ation,  there  may  be  difficulty  in  knowing  whether  the  cause  of  action  in  respect 
of  which  the  plaintiff  is  suing  arose  abroad  or  in  this  country  ;  but  that  may  be 
obviated  l)v  application  to  a  judge  for  particulars."  Here,  the  defendant  has  not 
appeared  ;  but  he  has  taken  the  declai'ation  out  of  the  office  ;  and  that,  accoi'ding  to 
Cas'wall  V.  Martin,  2  Stra.  1072,  which  has  never  been  overruled,  cures  all  defects  in 
the  process.  [Cockburit,  C.  J.  We  must  hear  what  Mr.  Field  has  to  say  upon  the 
subject  of  the  waiver.] 

Field,  in  support  of  his  rule.  There  can  be  no  waiver  [369]  without  knowledge 
or  means  of  knowledge  of  the  iri-egularitj^  to  be  waived.  The  writ  was  general,  and 
gave  the  defendant  no  information  as  to  the  nature  of  the  alleged  cause  of  action. 
Until  explained  by  the  declaiation,  tiie  defendant  could  not  know  that  it  was  sought 
to  charge  him  in  i-esyject  of  the  breach  of  a  contract  made  out  of  the  jurisdiction. 
[Cockbnrn,  C".  .1.  In  Forbex  v.  Smith,  10  Exch.  717,  the  olijection  was  to  the  writ  itself. 
(lere,  the  writ  only  becomes  bad  iiy  matter  ex  post  facto.  That  certainly  distinguishes 
the  cases.  Willes,  J.  The  rule  l.'i.'J  of  Hilary,  1 853,  says  that  the  proceedings  shall 
not  be  set  aside  "if  the  party  applying  has  taken  a  fresh  step  after  knowledge  of  the 
irregularity."  The  defendant  does  not  tell  us  whether  he  had  such  knowledge  oi'  not.) 
He  was  never  served  with  the  order  to  proceed.  [Willes,  J.  He  clearly  had  the 
means  of  knowledge  :  for,  the  affidavit  upon  which  the  order  was  made  must  have 
been  filed  («)'^.  Crowder,  J.  You  appear  for  the  defendant,  and  yet  you  have  no 
affidavit  from  him  negativing  the  service  of  the  order  or  stating  that  he  was  out  of 
the  jurisdiction  of  the  court  when  the  promise  was  alleged  to  have  been  made  or 
broken.]  The  piaintifl's  atlidavit  at  least  shews  that  the  oiiler  was  sei-ved  out  of  the 
jurisdiction. 

Cof'KiiURN,  V:  J.  The  general  rule  is,  that  taking  a  step  with  knowledge  or  the 
means  of  knowledge  of  a  previous  irregularity,  0])erates  as  a  waiver.  If  the  client  or 
his  attorney  had  sworn  that  he  w;is  in  ignorance  as  to  the  nature  of  the  alleged  cause 
of  action  when  the  declaration  was  taken  out  of  the  oHice,  this  might  have  formed  an 
exception  to  the  general  rule.  But  there  is  nothing  to  shew  that  the  defendant's 
attorney  when  he  took  out  the  declaration  had  not  seen  the  affidavit  upon  [370]  which 
the  order  was  obtained.  At  all  events,  he  had  the  means  of  informing  himself  of  its 
contents.  If  he  had  the  means  of  knowing  what  th.it  document  woulil  have  shewn 
him,  he  has  wjiived  the  irregidaiity. 

The  I'cst  of  the  court  concurring, 

Kule  discharged,  the  plaintitl's  costs  to  be  costs  in  the  cause. 

{ay  "The  breach  of  a  contract." 

(fi)''  It  ought  to  have  been  ;  Iml  in  this  case  it  was  not  filed. 
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Quaere,  whether  the  assignee  of  the  reversion  can  avail  himself  of  a  forfeiture  arising 
out  of  a  breach  of  a  co\'enant  to  complete  the  premises  demised  (in  carcase)  within 
a  given  time, — a  breach  having  been  incurred  before  the  assignment  to  him  I — A 
lease  was  granted  of  a  piece  of  land  with  two  messuages  thereon  in  course  of  erection, 
with  a  covenant  by  the  lessee  to  complete  the  messuages  within  two  months,  and 
also  to  keep  "the  said  messuages  or  tenements  and  premises  in  repair  during  the 
term," — with  a  proviso  for  forfeiture  for  breach  of  any  of  the  covenants.  The 
premises  never  were  finished,  and  were  much  dilapidated  : — Held,  that  a  forfeiture 
vfas  incurred  by  the  breach  of  the  covenant  to  repair,  in  respect  of  which  forfeiture 
the  assignee  of  the  reversion  might  sue. 

This  was  an  action  to  recover  the  possession  of  two  plots  or  pieces  of  ground,  two 
messuages,  four  outbuildings,  with  the  appurtenances,  situate  and  being  in  Northumber- 
land Paik,  Tottenham,  in  the  county  of  Middlesex. 

The  action  was  brought  by  the  assignees  of  the  re\'ersion,  under  the  proviso  for 
re-entry  contained  in  a  lease. 

The  cause  was  tried  before  Crowder,  J.,  at  the  first  sitting  at  Westminster  in 
Trinity  Term  last.  By  lea.se  of  the  15th  of  June,  1853,  made  between  Charles  Ansell 
of  the  first  part,  Benjamin  Chandler  of  the  second  part,  and  James  Stephen  Herring 
(the  defendant)  of  the  third  part,  it  was  witnessed,  that,  in  consideration  of  the  defen- 
dant (the  lessee)  having  erected  the  messuages  thereinafter  demised,  and  of  the  rent 
and  covenants  thereinafter  resei\ed  and  contained,  the  lessor,  at  the  [371]  request  of 
Chandler,  testified,  &e.,  demised  luito  the  lessee,  all  that  plot  oi'  parcel  of  ground,  &c., 
together  with  the  messuages  or  tenements  then  lately  erected  and  built  thereon,  &c., 
to  hold  the  same  unto  the  lessee,  his  executors,  administrators,  and  assigns,  for  the 
term  of  ninety-nine  years  from  the  24:th  of  June,  1851,  at  the  rent  of  a  pepper-corn 
for  the  first  thirty  months,  and  at  the  yearly  rent  of  71.  for  each  of  the  said  two 
messuages  during  the  remainder  of  the  term.  The  lease  contained,  inter  alia,  a  cove- 
nant by  the  lessee  that  he  would,  at  his  own  costs  and  charges,  within  two  calendar 
months  from  the  date  of  the  lease,  finish  and  complete  in  all  respects  fit  for  habitation 
and  use,  and  in  a  good  and  workmanlike  manner,  with  sound  and  proper  materials, 
the  said  two  several  messuages,  with  suitable  and  proper  oflices  thereto,  and  the 
necessary  sewers,  drains,  fences,  walls,  pavements,  railways,  and  othei-  things  ;  And 
also  should  and  would,  at  his  and  their  own  costs  and  charges,  when,  where,  and  as 
often  as  need  should  be  during  the  said  term,  well  and  suHiciently  repair,  maintain, 
paint,  pave,  scour,  empty,  cleanse,  amend,  and  keep  the  said  messuages  or  tenements 
and  premises,  and  all  the  party  and  other  walls  thereof,  and  all  the  glass  and  other 
windows,  window-shutters,  doors,  locks,  fastenings,  partition.s,  ceilings,  flooi's,  chimney- 
pieces,  shelves,  water-closets,  cisterns,  pavements,  privies,  fences,  sinks,  drains,  sewers, 
watercourses,  ways,  paths,  and  passages  thereto  belonging,  or  which  thei'eafter  should 
belong  to  the  same,  with  all  necessary  reparations,  paintings,  eleansings,  and  amend- 
ments whatsoever.  The  lease  also  contained  the  usual  covenant  to  paint  the  exterior 
wood  and  iron-work  once  in  every  three  years,  and  a  proviso,  that,  in  case  of  the 
breach,  non-performance,  or  non-observance  of  all  or  any  of  the  covenants  therein 
Contained  on  the  part  of  the  lessee  to  be  performed,  observed,  and  kept,  it  should  be 
[372]  lawful  for  the  lessor,  his  heirs  or  assigns,  to  re-enter  upon  the  said  premises,  and 
the  same  to  have  again  as  in  his  or  their  former  estate. 

By  indentures  of  the  1 0th  of  August,  1854,  Ansell  conveyed  the  premi.ses  in  fee 
to  Chandler,  subject  to  the  lessee's  interest. 

On  the  11th  of  August,  1854,  Chandler  mortgaged  to  Feltham  and  others,  subject 
to  the  lease. 

On  the  1st  of  August,  1856,  Feltham  and  others  assigned  to  the  plaintift's,  subject 
to  the  lease. 

At  the  time  of  the  grant  of  the  lease  of  the  15th  of  June,  1853,  the  two  messuages 
were  in  carcase  only,  but  roofed  in  ;  and  they  never  were  finished.  And  it  was  proved, 
that,  at  the  time  the  action  was  brought,  the  roofs  were  much  dilapidated.     Kent  had 
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lieeii  receiveil  under  tlie  lease  after  the  expiiatioii  of  the  two  mouths  wilhiu  which  the 
Hiessuages  were  by  the  covenant  to  have  been  completed. 

On  the  part  of  the  defendant,  it  was  insi.sted  that  the  rii^ht  of  cntiy  for  condition 
broken  was  not  assignable  or  assigned  to  the  plaintifl',  that  the  forfeiture  in  respect  of 
the  uon-eompletion  of  the  messuages  had  been  waived  by  the  les.sor's  acceptance  of 
rent,  and  that  the  co\'enant  to  I'epair  did  not  attach  until  the  premises  had  been 
completed. 

A  verdict  having  been  fouiul  for  the  plaintiff,  the  points  made  being  reserved, 

Honynian,  in  Trinity  Term  last,  ol)tained  a  rule  nisi  to  enter  a  verdict  for  the 
defendant,  or  a  nonsuit,  on  the  grounds, — "first,  that  the  right  of  entry  for  a  condition 
broken  is  not  assignable, — secondly,  that  such  right  of  entry  had  been  waived  by  the 
les.sor, — thirdly,  that  such  right  of  entry  was  not  assigned  to  the  plaintift's, — fourthly, 
that  the  covenant  to  repair  did  not  attach."  He  referred  to  Hunt  v.  BMop,  8  Exch. 
(i7-5,  Iltint  V.  liemnant,  9  Exch.  635. 

[373]  F.  Edwards  now  shewed  cause.  It  may  be  conceded  that  a  right  of  re-entry 
for  condition  broken  is  not  assignable.  If  the  covenant  to  complete  the  messuages 
within  two  months  was  exhausted  at  the  expiration  of  the  two  months,  the  assignee 
would  have  no  right  to  avail  himself  of  that  forfeiture  :  but,  if  it  be  (as  it  is  submitted 
it  is)  a  continuing  covenant,  to  finish  the  houses  during  the  term,  then  there  is  a  con- 
tinuing breach,  in  respect  of  which  the  assignee  might  sue.  [Crowder,  J.  There  was 
a  complete  breach  of  the  covenant  before  the  assignment  to  the  plaiutifts.]  There  was. 
Suppo.se  no  time  iiad  l)een  limited  by  the  covenant  for  the  completion  of  the  houses, 
the  lessee  would  not  have  had  the  whole  terra  for  the  purpose  :  the  law  would  have 
implied  a  reasonable  time.  All  that  this  covenant  does,  is,  to  fix  upon  two  months 
as  a  I'easonahle  time  for  the  purpose.  It  is  a  covenant  which  runs  with  the  reversion. 
The  cases  cited  have  no  application.  In  Hunt  v.  Biihop,  there  was  no  question  whether 
the  breach  was  a  continuing  one  or  not :  and  in  IJuiit  v.  liemnant,  all  that  was  decided 
was,  that  the  assignment  did  not  shew  any  intention,  or  use  sutlicient  words,  to  pass 
a  right  of  entry.  If  this  be  held  not  to  be  a  continuing  breach,  the  consequence  will 
be  that  the  lessor  must,  in  all  cases  of  building  leases,  insist  upon  the  covenant  to  erect 
and  complete  being  strictly  performed  within  the  time  limited.  Then,  as  to  the  allegerl 
wai\er,  it  was  distinctly  held  in  Doc  <1.  Bii.<caicen  v.  Blhs,  4  Taunt.  7.35,  that  a  lessor 
who  has  a  right  of  I'e-entry  reserved  on  a  breach  of  a  covenant  not  to  underlet, 
does  not,  on  waiving  his  re-entry  on  one  underletting,  lose  his  right  to  re-enter  on  a 
subsequent  underletting  (a)  ;  nor,  by  waiving  his  I'ight  to  re-enter  on  a  breach  of  a 
covenant  [374]  to  lepair,  does  he  waive  his  re-entry  on  a  subsequent  want  of  repairs. 
[Cockbuin,  C.  .1.  You  need  not  labour  that  point.]  'J'hen,  as  to  the  covenant  to 
repair, — it  is  said  that  cannot  attach  until  the  premises  wer'e  completed.  That  argu- 
ment, if  allowed  to  prevail,  would  have  this  absurd  consequence,  that  the  lessee's  failure 
to  perform  one  covenant  would  form  an  excuse  for  his  breach  of  another  and  indepen- 
dent covenant.  [Willes,  J.  The  covenant  now  \nider  consideration,  is,  to  repair  that 
which  is  flemiscfl.  Crowdei',  J.  It  was  proved  that  the  roofs  of  the  carcases  were 
out  of  repair  and  luinous.]  The  lessee  was  at  all  events  bound  to  keej)  the  premises 
in  rei)air  such  as  they  wei'e.  He  was,  moreover,  l)ound  under  this  covenant  to  |)ut 
thoni  in  r('[)aii'. 

Honynian,  in  sup])ort  of  llie  rule.  Unni  v.  liL^/i<i/i  ;i\u\  l/iiiil  v.  Hciniiiiiif  -.ivt',  distinct 
authorities  to  shew  that  the  right  of  eutiy  foi-  condition  broken  is  not  assignable  ;  and 
here  theie  was  a  complete  breach  of  the  covenaTit  to  complete  the  messuages  before  the 
assigimient  to  the  plaintifl's.  [Williams,  .1.  Does  not  the  covenant  to  repair  equally 
apply  to  the  premi-ses  though  unfinished  I  The  lessee  covenants  to  keep  the 
"messuages"  in  repair,  and  that  is  a  covenant  which  lanis  with  the  reversion:  car- 
cases arc  messuages.]  The  lessee  is  to  complete  the  messuages,  and  also  to  keep 
them  in  lepair,  that  is,  when  completed.  The  whole  forms  in  ellect  one  covenant. 
[Ciov.'der,  .1.  Your  construction  nlak(^s  it  necessary  to  insert  the  woi'ds  "when 
conipl(!tcd.  C'ockburn,  C.  •!.  Is  it  any  answer  to  an  action  for  a  l)rcach  of  the 
covenant  to  repair,  for  the  lessee  to  say  that  he  is  absolved  from  the  conseciuenccs  of 
that  breach,  i)ecause  he  has  failed  to  ])erforni  another  covenant!]  The  construction 
contended   for  does  not  oust  the  |)laintitrs  of  all  remedy  :  it  only  operates  to  bai'  the 

(a)  Unless  the  first  underletting  was  by  license ;  for,  then,  the  forfeiture  once 
waived,  the  condition  is  gone  for  ever.     Dumpor'.'!  case,  4  Co.  Ke]i.  1  l!>. 
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forfeiture  :  the  plaintiffs  may  still  sue  for  the  breach  [375]  of  the  first  covenant, — 
supposing  the  two  co\'enants  to  lie  divisible. 

CocKBURN,  C.  J.  It  is  unnecessary  to  decide  the  first  question.  There  having 
been  a  clear  breach  of  the  covenant  to  repair,  the  plaintiti's  are  entitled  to  retain  their 
verdict. 

Williams,  J.  I  also  am  clearly  of  opinion  that  the  right  of  entry  in  respect  of 
the  breach  of  the  covenant  to  repair  is  perfect. 

Crowder,  J.  At  the  trial  I  was  inclined  to  agree  with  the  defendant's  view  as 
to  the  first  covenant,  though  I  cannot  sa,y  I  am  disposed  now  to  adhere  to  that  opinion. 
It  is,  however,  quite  clear  that  the  covenant  to  repair  has  been  broken. 

WiLLES,  J.  It  is  perfectly  clear  that  the  covenant  to  repair  applies  to  the  messuages 
as  demised.  I  must  confess  I  should  have  thought  that  the  former  covenant  ran  with 
the  land  in  favour  of  the  assignee  of  the  reversion.  It  is  enough,  however,  for  the 
present  purpose  to  decide  the  othei'  point.     The  rule  must  be  discharged. 

Eule  discharged. 

[376]    Registration  Appeals. 
(Under  6  &  7  Vict.  c.  IS.) 

County  of  Glamorgan. 

Philip  Davies,  Appdlant,  Thomas  Hopkins,  Respondent.     Nov.  16th,  1857. 

[S.  C.  -27  I..  J.  C.  P.  6 ;  4  Jur.  N.  S.  690  ;  6  W.  R.  68.  Followed,  Lcmmrd  v. 
Allmmy^,  1878,  48  L.  J.  C.  P.  81.  Distinguished,  Her.-iant  v.  Hahe,  1886,  18  Q.  B.  D. 
417  ;  Jmies  v.  Kmf,  1888,  22  Q.  B.  D.  207.] 

The  sufficiency  of  a  notice  of  claim  under  the  6  it  7  Vict.  c.  18,  s.  4,  is  for  the  over- 
seers ;  and,  where  they  have  acted  upon  it,  by  inserting  the  claimant's  name  in  their 
list,  pursuant  to  s.  n,  it  is  not  competent  to  the  revising-barrister  to  in([uire  whether 
its  form  is  in  compliance  with  the  statute. — Whether  such  notice  requires  the 
personal  signature  of  the  claimant, — quaere  ? 

At  a  court  holden  for  the  revision  of  the  lists  of  voters  for  the  county  of  Glamorgan, 
at  Neath,  Philip  Davies,  of  Cattle  Street,  Neath,  dul}'  (a)  objected  to  Thomas  Davies, 
whose  name  appeared  on  the  list  of  claimants  for  the  hamlet  of  Coedfrank,  in  the  said 
county,  and  pro\ed  that  he  gave  the  notices  required  by  the  6  &  7  Vict.  c.  18,  and 
called  upon  the  revising-barrister  to  require  proof  that  Thomas  Davies  gave  due  notice 
of  his  claim  to  the  oveiseers  of  the  .said  hamlet. 

The  revising-barrister  doubted  whether  he  had  power  to  require  such  proof  from 
the  claimant,  when  his  name  had  been  inserted  and  published  in  the  list :  but,  assuming 
that  he  had  such  power,  he  required  him  to  prove  his  notice  of  claim  ;  and  thereupon 
a  notice  of  claim  in  proper  form,  and  corresponding  with  the  entry  in  the  list,  was 
produced  and  proved  to  have  been  delivei'ed  to  the  overseers  in  due  time  ;  but  the 
claimant's  name  at  the  foot  of  the  notice  was  not  wiitten  by  him,  but  by  another  at 
his  request. 

The  revising-barrister  held  this  notice  sufficient ;  and  [377]  the  claimant  having 
proved  his  qualification  as  stated  in  the  list,  to  his  satisfaction,  he  retained  his  name 
thereon. 

The  questions  for  the  opinion  of  the  court  were, — first,  whether  the  revising-barrister 
ought  to  have  put  the  claimant  to  proof  of  his  claim, — and,  if  so,  secondly,  whether 
the  notice  of  claim  was  sufficient. 

The  validity  of  the  claims  of  three  other  persons  on  the  same  list  having  been 
determined  by  the  revising-barrister  on  the  same  points  of  law,  their  cases  were 
consolidated  with  the  pi-incipal  case. 

If  the  couit  should  be  of  opinion  that  the  revising-barrister  ought  to  ha\e  required 
proof  of  the  notice,  and  that  the  notice  was  insufficient,  the  list  of  the  said  hamlet  of 
Coedfrank  was  to  be  amended,  by  striking  out  the  names  of  Philip  Davies  and  the 
said  three  other  persons. 

(a)  The  case  ought  upon  the  face  of  it  to  shew  that  the  party  objecting  is  entitled 
to  object, — that  he  is  on  the  register  of  voters  :  .see  6  &  7  Vict.  c.  18,  ss.  7.  17. 
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Kiiighiko,  Seijt.,  for  the  appellant.  Twu  questions  are  presented  for  the  opiuion 
of  the  court, — one,  whether  a  notice  of  claim  under  the  4th  section  of  the  G  i^  7  Vict, 
c.  IS,  recjuires  the  personal  .sisjnature  of  the  party  claiming, — the  other,  whether  the 
fact  of  the  overseers  having  published  the  list  with  the  party's  name  therein  raises  a 
presumption  that  it  is  properly  put  there,  so  as  to  preclude  any  inquiry  as  to  the 
sutticiency  of  the  notice.  1.  The  4th  section  of  the  act  requires  the  notice  of  claim  to 
lie  signed  Iiy  the  party.  It  enacts  "that  the  overseers  of  the  poor  of  every  parish  and 
township  shall,  on  or  before  the  20th  of  June  in  every  year,  publish  a  notice  according 
to  the  form  numbered  2  in  the  schedule  (A.),  having  fir.st  signed  the  same,  requiring 
all  persons  entitled  to  vote  in  the  election  of  a  knight  or  knights  of  the  shire  to  serve 
ill  parliament  in  respect  of  any  pi'operty  situate  wholly  or  in  part  within  such  parish 
oi'  township,  who  [378]  shall  not  be  upon  the  register  of  voters  then  in  foi-cc,  and  also 
all  persons  so  entitled  as  aforesaiil,  who,  being  upon  such  register,  shall  not  rebiin  the 
same  qualification  or  continue  in  the  same  place  of  abode  as  described  in  such  register, 
and  who  are  desirous  of  having  their  names  inserted  in  the  register  about  to  be  made, 
to  gi\e  or  send  to  the  said  overseers,  on  or  before  the  20th  of  July  then  next  ensuing, 
a  notice  in  writing,  bj'  them  signed,  of  their  claim  to  vote  as  aforesaid  ;  and  everj^ 
such  person,  and  any  person  who,  being  upon  such  registei',  may  be  desirous  to  make 
a  Tiew  claim,  shall,  on  or  before  the  said  20th  of  July,  deliver  or  send  to  the  said  over- 
seers a  notice,  signed  by  him,  of  his  claim,  according  to  the  form  of  notice  set  forth  in 
that  behalf  in  the  said  foi'm  numbered  2,  oi-  to  the  like  etiect."  The  7th  section,  which 
provides  for  the  notice  of  objection,  in  like  manner  requires  that  "  every  such  notice 
of  objection  shall  be  signed  by  the  party  so  objecting  as  aforesaid :  "  and  this,  it  has 
been  held,  must  be  the  personal  signature  of  the  objector  himself  :  Tom.%  App.,  L'uminij, 
Ri'sp.,  S  Scott,  X.  K.  910,  7  M.  &  G.  88,  1  Lutw.  Keg.  Cas.  200,— decided  upon  the 
authority  of  Hyde  v.  Johnson,  2  N.  C.  776,  3  Scott,  289.  [Cockburn,  C.  J.  Is  it  not 
enough  that  the  revising-barrister  has  before  him  the  list  of  claimants  prepared  by  the 
overseers]  Must  he  call  for  proof  of  notice  in  each  case?]  A  proper  notice  of  objec- 
tion having  been  given,  the  whole  title  of  the  claimant  to  have  his  name  upon  the 
register  is  put  in  issue.  [Crowdei',  J.  Was  Hijdc  v.  Johnson  cited  with  appi-ol)ation  in 
Torn'!,  App.,  Cwnivg,  Rcsji. .?]  It  was  referred  to  by  Cresswell,  J.,  during  the  argument, 
and  is  noticed  by  Tindal,  C.  J.,  in  the  considered  judgment  of  the  court.  "The 
natvnal  meaning  of  the  words,"  says  that  learned  judge,  " is,  that  there  shall  be  a 
personal  signature.  And  there  is  great  reason  and  good  sense  in  such  an  enactment. 
If  the  objector  were  [379]  unknown,  and  was  at  liberty  to  get  some  one  else  to  sign 
the  notice,  thei'c  might  be  gicat  ditliculty  in  obtaining  costs  from  him.  Some  shutHing 
person  might  be  put  forward  in  his  stead  ;  and  great  inconvenience  and  vexation  might 
be  the  result.  The  case  of  Hydv  v.  Johnson  corroborates  the  propriety  of  this  inter- 
pretation of  the  clause  in  question.  2.  The  next  question  is,  whether,  a  notice  of 
claim  having  been  sent  in,  and  published  by  the  oveiseers,  the  claimant  may  not  still 
be  called  on  to  prove  his  notice  of  claim  as  part  of  his  title  to  be  on  the  register.  By 
the  3rd  section,  the  clerk  of  the  peace  is  directed  to  send  to  the  overseers  his  piecept 
requiring  them  to  give  notice  to  all  persons  entitled  to  vote,  to  come  in  and  make 
their  claims.  i5v  s.  2,  the  overseers  are  dii-ected  to  issue  a  notice  to  that  eft'ect  in  the 
form  given  in  the  .schedule,  and  thereupon  the  claimants  are  to  forward  them  the  notice 
already  mentioned.  Then  hy  s.  5  the  overseers  are  i-e(iuired  to  ])iepare  a  list  of  such 
claimants  ;  which  list  (by  s.  (i),  together  with  the  copy  of  the  register  of  the  preceding 
year,  is  to  be  deemed  to  be  the  list  of  voters  of  such  parish  or  township,  to  be  sub- 
mitted to  the  barrister  for  revision.  The  7th  section  gives  any  person  on  the  register 
a  right  to  object  to  any  other  person  therein  as  not  entitled  to  be  upon  it.  And  by 
s.  8,  a  list  of  the  persons  objected  to  is  to  be  pulilished.  By  s.  34,  the  overscei's  arc 
re([uired  to  attend  the  court  to  be  held  for  i-evising  the  lists  relating  to  their  parish 
or  township,  and  to  floliver  to  the  barrister  holding  such  court  the  original  notices  of 
claim  and  notices  of  objection  .so  given  to  them  as  aforesaid.  And  the  duties  of  the 
revising-barrister  are  dclincd  l)y  s.  40,  which,  amongst  other  things,  enacts,  that, 
"  where  the  name  of  any  person  inserted  in  any  list  of  voters  shall  have  been  objected 
to  by  the  overseers,  or  by  any  other  person,  a.n<l  such  other  ])crs(in  so  objc^'ting  shall 
appear  by  himself,  or  by  .some  one  on  his  [380]  l)(lialf,  in  supjxjrt  of  such  ol)jection, 
and  shall  prove  that  he  gave  the  notice  or  notices  respectively  re([uired  l)y  this  act  to 
be  given  liy  him,  ever}'  such  barrister  shall  thcTi  require  it  to  l>e  proved  that  the  person 
SO  objected  to  was  entitled  on  the  last  day  of  July  then  next  preceding  to  have  his 
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name  inserted  in  the  list  of  voters  in  respect  of  the  qualification  described  in  snch  list ; 
and,  in  case  the  same  shall  not  be  proved  to  the  satisfaction  of  such  barrister,  or  in 
case  it  shall  be  proved  that  such  person  was  then  incapacifcited  by  any  law  or  statute 
from  voting  in  the  election  of  members  to  serve  in  parliament,  such  barrister  shall 
expunge  the  name  of  every  such  pei'son  fi'om  the  said  lists."  [Cockburn,  C.  J.  You 
construe  the  words  at  the  end  of  s.  40  to  ha^-e  reference,  not  merely  to  whether  the 
party  has  the  qualification  described  in  the  list,  but  whether  he  has  complied  with  all 
the  requisites  of  the  act  I]  Precisely  so  :  his  whole  title  to  be  on  the  register  is  in 
issue.  [Crowder,  J.  Can  yon  assign  any  reason  for  holding  this  to  be  an  available 
objection'?]  The  same  that  is  assigned  by  Tindal,  C.  J.,  in  Toms,  App.,  Chimmfj,  Ha^p., 
\\7..  the  difficulty  in  obtaining  costs,  if  the  notice  were  permitted  to  be  signed  by  a 
third  party.  [Williams,  J.  The  objector  cannot  be  founding  his  objection  upon  the 
want  of  signature  l)y  the  claimant  himself  ;  for,  that  is  a  matter  which  he  could  know 
nothing  about]  The  simple  question  is,  whether  the  voter  has  complied  with  the 
act,  by  taking  the  intermediate  steps  necessary  to  entitle  him  to  lie  placed  upon  the 
register.  Burton,  App..  Gen/,  Resp).,  5  C.  B.  7,  2  Lutw.  Reg.  Cas.  4,  shews  how  strict 
a  construction  the  court  will  put  upon  the  statute  with  regard  to  claims  [Williams,  J. 
There  was  no  other  list  there  than  the  old  register.  Crowdei',  J.,  referred  to  Hanafard, 
App.,  IVhiteimy,  Uesp.,  ante,  vol.  i ,  53,  where  it  was  held  that  a  notice  of  objection  sent 
by  post,  pursuant  to  the  6  &  7  Vict.  c.  IS,  s.  100,  is  not  vitiated  by  [381]  the  fact  of 
the  post-master  ha\-ing  received  it  out  of  the  usual  hours  of  business  prescrilied  hy  the 
postmaster-general.] 

Macnamara,  for  the  respondent.  2.  The  revising  barrister  was  not  bound  to  put 
the  claimant  to  proof  of  his  notice  of  claim  :  and,  if  he  were,  the  notice  was  sufficient. 
The  object  of  the  notice  having  been  accomplished  by  the  placing  of  the  part3''s  name 
in  the  list  of  claimants,  there  is  an  end  of  all  inquiry  upon  the  subject.  B3'  s.  .5,  the 
overseers  are  to  place  upon  the  list  of  claimants  the  names  of  all  persons  who  on  or 
before  the  20th  of  July  then  next  preceding  shall  have  claimed  according  to  s.  4. 
In  so  doing,  they  are  performing,  not  a  mere  ministerial  duty,  but  one  of  a  judicial 
nature,  which  it  will  he  presumed  is  done  properly,  and  is  not  reviewable  by  the 
revising-barrister.  [Cockburn,  C.  J.  Suppose  the  overseers  put  one  on  the  list 
who  had  never  made  any  claim  at  all  ?]  Even  then,  it  is  sulimitted,  the  revising- 
barrister  would  have  no  power  to  question  it.  Where  a  party  complains  that  he  is 
omitted  from  the  list,  although  he  has  given  due  notice  of  his  claim,  it  is  but  reason- 
able that  he  should  be  put  to  proof  of  the  fact :  and  this  accounts  for  the  difference 
of  language  used  in  s  37.  In  the  case  of  a  claim  by  a  borough  voter  under  s.  15, 
he  is  not  in  terms  required  to  sign  the  notice,  and  yet  the  form  in  the  schedule  (B ) 
Xo.  6,  is  the  same  as  that  under  s.  4.  The  40th  section,  which  defines  the  duties 
of  the  revising-bariister,  only  authorizes  him  to  expunge  the  voter's  name  where  he 
shall  fail  to  prove  to  his  satisfaction  that  he  is  entitled  to  have  his  name  inserted 
in  the  list  of  voters  in  respect  of  the  qualification  described  in  the  list.  The  4Ist 
section  gives  the  revising-barrister  power  to  determine  upon  the  validity  of  "  claims 
and  objections,"  but  not  of  "notices."  The  allowance  [382]  of  costs  by  the  revising- 
barrister  is  regulated  by  s.  46  ;  but  the  court  will  not  merelv  upon  a  question  of  costs 
impede  the  exercise  of  the  franchise.  By  s  51,  the  revising-barrister  is  impowered 
to  tine  the  overseers  for  any  wilful  neglect  of  duty, — amongst  others,  wilfully  and 
without  any  reasonable  cause  omitting  the  name  of  any  person  duly  qualified  to  be 
inserted  in  the  list :  and  this  the  legislature  evidently  thought  a  sutfioient  guarantee 
for  the  due  performance  of  this  part  of  their  duty.  1.  Then,  as  to  the  sufficiency  of 
the  notice.  Assuming  that  the  revising-barrister  had  power  to  call  upon  the  claimant 
to  prove  that  clue  notice  was  given,  it  is  submitted  that  the  personal  signature  of  the 
party  is  not  necessary,  hut  that  the  notice  may  be  signed  hy  another  in  his  name  and  at 
his  request.  [Crowdei',  J.  That  point  is  decided  against  you  in  the  two  cases  referied 
to,  of  Hyde  v.  Johnson,  and  Toms,  Ajip.,  Cumhu/,  Besp.  Ho\ve\'er  erroneous  we  may 
think  those  decisions,  we  cannot  over-rule  them.  AVilles,  J.  Thej'  may  probably  be 
questioned  in  a  court  of  error;  but  not  here.]  The  circumstance  of  there  being 
no  appeal  from  the  decision  of  this  court  in  these  cases,  would  probably  take  them  out 
of  the  ordinary  rule.  In  Morgan,  App.,  Parry,  Re,-<p.,  17  C.  B.  334,  the  13th  section, 
which  requires  the  lists  of  voters  prepared  by  the  ovei'seers  to  be  signed  by  them, 
was  held  to  be  only  directory  in  this  respect. 

Kinglake,  Serjt.,  in  reply.     The  overseers  have  no  means  of  inquiring  whether  the 
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signature  to  the  notice  is  in  the  handwriting  of  the  claimant  or  not.  Unless,  there- 
fore, there  he  some  means  of  investigating  the  matter  before  the  revising-barrister, 
this  provision  of  the  statute  can  never  be  enforced.  Suppose  the  claim  be  signed  with 
the  initials  only  of  the  party,  or  the  claim  be  made  orally,  or  suppose  the  overseers 
choose  [383]  to  dispense  with  notice  altogether, — is  their  decision  to  be  conclusive  ! 
Under  s.  o7,  where  a  claim  has  been  sent  in,  and  the  claimant's  name  omitted, 
whether  accidentiilly  or  otherwise,  the  party  is  compelled  to  come  and  prove  that  he 
gave  duo  notice,  before  he  can  call  upon  the  revising-barrister  to  in\-estigate  his  right 
to  be  on  the  register.  [Crowder,  J.  The  argument  drawn  from  that  section  by  the 
other  side,  is,  that,  whore  the  legislature  intended  the  notice  to  be  proved,  they  have 
said  so  in  terms.]  The  claimant  does  not  prove  that  he  was  entitled  to  have  his  name 
inserted  in  the  list  of  voters  in  respect  of  the  qualification  described  in  the  list,  unless 
he  proves  that  he  has  taken  all  the  preliminary  steps  necessary  to  entitle  hira  to  have 
his  claim  entered  in  such  list. 

CoCKBL'RN,  C.  J.  I  am  of  opinion  that  the  revising-barrister  was  right  in  allowing 
the  vote  in  this  case.  It  appears  that  the  voter  sent  in  a  claim  to  the  overseers,  in 
due  time  and  in  proper  form,  to  have  his  name  inserted  in  the  list  of  claimants,  but 
tiiat,  instead  of  being  signed  b}'  himself,  it  was  signed  by  some  one  else  in  his  name 
and  by  his  authority.  The  overseer,  acting  upon  the  notice,  inserted  the  name  of  the 
party  in  the  list  of  claimants.  The  vote  being  objected  to,  the  qualification  was 
proved  :  and  the  only  olijection  now,  is,  that  the  act  requires  that  the  notice  of  claim 
shall  be  signed  by  the  party's  own  hand,  and  that  this  vicarial  signature  is  not  sufficient. 
The  opinion  I  have  formed,  is,  that  this  is  in  the  first  instiince  a  matter  between 
the  claimant  and  the  overseers.  If  the  overseers  are  satisfied  that  the  notice  is  the 
notice  of  the  person  who  claims  to  be  entitled  to  vote,  and  choose  to  act  upon  it,  and 
to  place  the  claimant's  name  upon  the  list  of  claimants, — which  together  with  the  old 
register  constitutes  the  list  to  be  revised, — it  seems  to  me  that  the  rcvising-[384]- 
barrister  hus  nothing  to  do  but  to  consider  whether  the  claimant  makes  out  his  right 
to  1)0  upon  the  register  in  respect  of  the  (lualification  described  in  the  list.  The 
question  turns  upon  that  part  of  the  40th  section  of  the  6  &  7  Vict.  c.  18,  which  enacts, 
that,  "  where  the  name  of  any  person  inserted  in  any  list  of  voters  shall  have  been 
objected  to  by  the  overseers,  or  by  any  other  person,  and  such  other  person  so 
objecting  shall  appear  by  himself,  or  by  some  one  on  his  behalf,  in  support  of  such 
objection,  and  shall  pro\c  that  he  gave  the  notice  or  notices  respectively  required  by 
this  act  to  be  given  l)y  him,  every  such  barrister  shall  then  reipiire  it  to  be  proved 
that  the  person  so  objected  to  was  entitled  on  the  last  day  of  July  then  next  preceding 
to  ha\  e  his  name  in.serted  in  the  list  of  voters  in  respect  of  the  qualitication  describeil 
in  such  list ;  and,  in  ea.se  the  same  shall  not  be  proved  to  the  satisfaction  of  such 
barrister,  i^'c,  such  barrister  shall  expunge  the  name  of  every  such  person  from  the 
said  lists."  Now,  the  first  observation  that  arises  upon  that,  is,  that,  before  the 
revising-barrister  is  called  upon  to  act,  the  claimant  is  to  ])rovo  that  he  has  given  the 
notices  required  by  the  act  to  be  given  by  him  ;  and  then  the  rovisingbari-ister  is  to 
rccjuire  it  to  bo  proved  that  the  person  so  objected  to  was  entitled  on  the  last  day 
of  July  then  next  preceding  to  have  his  name  inserted  in  the  list  of  voters  in  respect 
of  the  qualitication  dcs(-ribcd  in  such  list.  What  is  meant  by  those  words !  It  seems 
to  me  that  full  light  is  thrown  upon  that  part  of  the  section  by  the  37th,  which  enacts, 
"  that,  if  any  person  who  shall  have  given  to  the  overseers  of  any  parish  or  township 
due  notice  of  his  claim  to  have  his  name  inserted  in  the  list  of  per-sons  entitled  to  \i)to 
in  the  election  of  a  knight  or  knights  of  the  shire,  sli.all  have  been  omitted  by  such 
overseers  from  such  list,  it  shall  bo  lawful  for  the  revising-barrister,  upon  the  revision 
of  such  list,  to  [385]  insert  therein  the  name  of  the  person  so  omitted,  in  case  it  shall 
be  proved  to  the  satisfaction  of  such  barrister  that  such  person  gave  due  notice  of  sucli 
his  claim  to  the  said  overseers,  and  that  he  was  entitled  on  the  last  day  of  July  then 
next  preceding  to  be  inserted  in  the  said  list  of  voters."  So,  in  s.  38,  which,  tiiough  it 
relates  to  city  and  borough  lists,  is  in  pari  materia,  and  very  much  to  the  purpose 
as  shewing  the  intention  of  the  legislature,  it  is  in  like  manner  enacted  ''that  the 
revising  barrister  shall  insert  in  any  list  of  voters  for  any  city  or  l)orough  the  name 
of  every  person  omitted  who  shall  be  proved  to  the  satisfaction  of  such  barrister  to 
have  given  due  notice  of  his  claim  to  l)c  inserted  in  such  list,  and  to  have  l)ecn  entitled 
on  the  last  day  of  July  then  next  prccn^ding  to  have  his  n;inic  inseitcd  therein  in 
respect  of  the  qualitication  described  in  such  notice  of  claim."     So  that,  under  these 
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sections,  the  i-evisiiig-barrister  is  to  require  it  to  be  proved  both  that  due  notice  has 
been  gi^•en  to  the  overseers,  and  that  the  party  claiming  has  the  qualitication  repre- 
sented,— distinguishing  between  the  mere  proof  of  title  to  be  inserted  in  the  list,  and 
the  pi-eliminary  matters  which  relate  to  the  giving  of  the  notice.  This  difference  of 
language  seems  to  me  to  shew  that  the  statute  contemplated  a  totally  different  state 
of  things  in  the  case  of  the  insertion  of  an  omitted  name,  from  that  of  the  expunging 
of  a  name  inserted  in  the  overseers'  lists.  That  lieing  so,  I  do  not  think  we  ought  to 
be  astute  to  give  effect  to  objections  of  this  sort,  but  rather  to  give  effect  to  the 
general  intention  of  the  act  of  parliament,  that  all  duly  qualified  persons  should  be  on 
the  register.  The  objection  is  one  of  a  strictly  technical  nature  :  and,  when  we  find 
in  the  act  a  plain  distinction  taken  between  that  which  is  matter  of  substance  and  that 
which  is  matter  of  mere  form,  I  think  we  are  justified  in  saying  that  the  form  and 
service  of  the  notice  to  the  over-[386]-seers  under  s.  i,  is  a  matter  which  rests  between 
them  and  the  party  claiming,  and  that  all  the  revising-barrister  has  to  do  under  s.  40, 
is,  to  see  that  the  qualification  as  described  in  the  list  is  proved  to  his  satisfaction. 

Williams,  J.  I  am  entirely  of  the  .same  opinion.  Two  questions  are  reserved 
for  the  opinion  of  the  court  bv  the  revising-barrister  in  this  case, — first,  whether  he 
ought  to  have  put  tlie  claimant  to  proof  of  his  claim, — secondly,  whether  the  notice 
of  claim  was  sutJicient.  In  the  view  I  take,  it  becomes  unnecessary  to  decide  the 
second  question.  I  am  clearly  of  opinion  that  the  revising-barristei-  was  wrong  in 
putting  the  claimant  to  proof  of  his  claim.  It  may  be  that  the  notice  was  so  imperfect 
that  the  overseers  were  not  bound  to  place  the  claimant's  name  upon  the  list :  but, 
they  having  done  so,  the  maxim  "fieri  non  debuit,  sed  factum  valet  "(a),  applies;  and, 
the  name  being  there,  all  that  the  revising-barrister  was  called  upon  to  do,  was,  to 
ascertain  that  the  claimant  possessed  the  qualitication  stated  therein.  The  question 
turns  upon  the  meaning  of  that  part  of  section  -40  which  directs,  that,  where  a  notice 
of  objection  has  been  given,  the  barrister  "shall  require  it  to  be  proved  that  the 
person  so  objected  to  was  entitled  on  the  last  day  of  July  then  next  preceding  to  have 
his  name  inserted  in  the  list  of  voters  in  respect  of  the  qualification  described  in  such 
list.  My  Brother  Kinglake  insists  that  the  being  entitled  to  have  his  name  inserted 
in  the  list  in  respect  of  the  qualification  therein  described,  necessarily  includes  the 
claimant's  having  given  a  proper  notice  of  claim  to  the  o\er-[387]-seers,  for  that 
otherwise  he  would  not  be  entitled  to  have  his  name  inserted  in  the  list  at  all.  If 
the  legislature  really  did  intend  that  such  proof  should  be  given,  it  is  somewhat 
strange  that  they  did  not  in  terms  say  so.  One  would  naturally  have  expected,  if 
such  had  been  the  intention,  that  the  section  would  have  gone  on  to  say  that  the 
claimant  should  be  put  to  proof  that  he  had  duly  given  the  notice  required  bj'  s.  i. 
According  to  the  ordinary  rule  of  construction  of  acts  of  parliament,  the  same  con- 
struction must  be  put  upon  the  same  language  in  difl'erent  parts  of  the  act :  and,  when 
we  turn  to  s.  37,  we  find,  that,  where  the  legislature  intended  to  require  proof  of  the 
giving  of  a  notice  of  claim,  they  have  expressly  said  so  ;  for,  whei'e  the  claimant's  name 
is  omitted  by  the  overseer,  the  revising-barrister  is  to  insert  it,  in  case  it  shall  be 
proved  to  his  satisfaction  that  the  claimant  "gave  due  notice  of  such  his  claim  to  the 
said  overseers,  and  that  he  was  entitled  on  the  last  day  of  July  then  next  preceding 
to  be  inserted  in  the  said  list  of  voters."  If  the  latter  words  in  s.  37  exclude  the 
proof  of  due  notice  having  been  given  to  the  overseers,  it  follows  that  the  same  words 
in  s.  40  must  receive  the  same  construction.  It  is  obvious,  thei'efore,  that  it  was  not 
competent  to  the  revising-barrister  to  insist  upon  the  notice  being  proved.  The 
principle  upon  which  this  our  decision  rests  undoubtedly  goes  the  whole  length  of 
holding, — and  I  have  not  the  slightest  hesitation  in  saying  so, — that,  if  no  notice  at 
all  had  been  given  to  the  overseers,  and  they  had  thought  fit  notwithstanding  to  put 
the  party's  name  in  the  list,  that  would  have  been  sufiicient  to  entitle  him  to  be  upon 
the  register,  the  other  condition  being  fulfilled. 

Crowiier,  J.  I  am  of  the  same  opinion.  I  think  the  vote  should  have  lieen 
retained,  not  on  the  ground  that  the  claimant  had  proved  his  qualification,  but  that 
[388]  it  was  wholly  unnecessaiy  to  go  into  the  question  of  notice.  The  whole  question 
turns  upon  a  few  words  in  the  40th  section  of  the  6  &  7  Vict.  c.  18.  My  Brother 
Kinglake  has  contended  that  the  words  which  direct  the  revising-barrister  to  require 

(a)  Shep.  Touch.  G  ;  5  Co.  Rep.  39  ;  T.  Raym.  .=J8  ;  1  Stra.  526.  And  see  per 
Piatt,  J.,  in  XicJwls  v.  Ketchain,  19  Johns.  (American),  84,  92. 
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it  to  be  proved  that  the  person  olijccted  to  was  entitled  on  the  hist  diw  of  July  then 
next  preceding  to  have  his  ncunc  inserted  in  the  list  of  voters  in  respect  of  the  ([ualifica- 
tion  described  in  sii  jh  list,  are  to  be  interpreted  as  invoh  ing  proof  of  all  matters  the  due 
performance  of  which  are  conditions  precedent  to  the  claimant's  right  to  have  his  name 
in  the  list,  and  that  the  partv  is  not  entitled  to  have  his  name  in  the  list  unless  he  has 
given  a  notice  of  his  claim  to  the  overseers  within  the  terms  of  the  act.  It  appears  to 
me,  that  that  is  not  the  meaning  of  the  statute  at  all  ;  but  that  it  is  confined  to  proof  of 
the  title  or  ([ualitication  as  described.  I  entirely  agi-ee  with  my  Lord  and  my  Brother 
M'illianis  that  the  (|nestion  how  the  party  gets  on  the  list  of  claimants  is  between  him 
and  the  overseers  only.  The  notice  of  objectio  i  is  required  to  be  strictly  proved  ; 
but  not  the  notice  of  claim.  The  37th  section  shews  that  the  .same  language  ;vs  is 
used  in  s.  40  excludes  the  interpretation  which  mj'  Brother  Kinglake  insists  on.  The 
same  construction  must  be  put  upon  the  same  words  in  both  instances.  It  seems  to 
me,  therefore,  that  it  was  not  neces.sary  for  the  revising-barrister  to  do  more  than 
enter  upon  the  (piestion  of  title.  It  becomes  needless,  therefore,  to  decide  whether 
the  notice  of  claim  was  sufficient  oi-  not.  Whatever  may  bo  our  opinion  as  to  the  two 
cases  which  have  been  cited,  I  think  it  would  not  be  proper  foi-  us  to  over-rule  them. 
That  must  be  done,  if  at  all,  in  a  court  of  eri'or. 

WiLLEs,  J.  I  am  of  the  same  opinion,  and  for  the  .same  reasons.  But  I  think  it 
right  to  add,  that  it  is  [389]  not  to  lie  supposed,  that,  Ijccause  we  hold  the  40th 
section  to  be  satisfied  without  there  having  been  any  notice  of  claim  at  all, — for  I 
agiee  with  my  Brother  Williams  in  his  application  of  the  principle  Heri  non  debuit, 
sed  factum  valet, — the  overseers  arc  therefore  to  take  upon  themselves  to  disregard 
the  provisions  of  the  statute.  On  the  contrary,  if  they  impioperly  insert  a  claimant 
who  has  not  given  due  notice,  they  may  be  indicted,  and  subjected  to  severe  penalties. 

Appeal  dismissed,  with  costs. 

Borough  of  Warwick. 

Kit'H.VKii  C'liiLit  Hkath,  A/ijwllant ;  Samukl  William  IIavnes,  licqioiulent. 

Nov.  IGth,  1857. 

[S.  C.  -11  L.  J.  C.  P.  50;  4  Jur.  N.  S.  664 ;  4  W.  li.  52.     See  Dumnt  v.  Kcnndt, 
1.^69,  L.  R.  5  C.  P.  :272  ;  Ford  v.  Harringtm,  1869,  L.  K.  5  C.  P.  286.] 

The  iiuiiates  of  the  P^arl  of  Leicester's  Hospital, — a  charity  regulated  by  a  private  act 
of  parliament, — each  had  allotted  to  him  by  the  master  rooms  therein  of  more  than 
the  yearly  value  of  lOl.,  of  which  he  had  the  exclusive  use.  The  appointment  was 
for  life,  sul)ject  to  removal  for  breach  of  any  of  the  rules.  The  inmates  were  rated 
in  respect  of  their  several  occupations  ; — Held,  that  they  did  not  occupy  "as  owners 
or  tenants"  within  the  27th  section  of  the  Reform  Act,  and  therefore  were  not 
entitled  to  be  legistered. — Rating  is  not  the  test  of  occupation  as  tenant. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  boi-ough  of  Warwick, 
Richard  Child  Heath  duly  objected  to  the  names  of  Jesse  Boddington  and  of  nine 
others  similarly  (|ualiKcd  and  described  being  retained  on  the  lol,  houscholdci's'  list  of 
voters  for  the  parish  of  St.  Mary,  in  tli(^  said  borough. 

The  description  of  the  said  Jesse  Boddington  on  the  register  was  as  follows : — 


Nftdn-'.                                 Place;  of  Alioiii'. 

Naturi!  uf  (JiialiUL-iiliun. 

1 
Stroul,  itc,  whon-  the 
I'lopcrty  situate,  ic. 

Jc.s.sc  Hoililiiigliiii.       nii,'li  Sircrl,  W.nwick. 

I'lirt  of  Earl  Leici!sli>r'» 
Hospital. 

llif,'li  Shvrt. 

[390]  I'hc  said  Jesse  Buddington  was  one  of  the  brethren  of  the  hospital  lu'rcin.ifUr 
dcscrilicd,  and  known  by  the  name  of  Karl  Leiccstei's  llospit.il,  .ind  as  such  oci-n|iicd 
the  piemiscs  in  respect  of  which  he  claimed  to  vote. 

By  an  act  of  parliament  passed  in  the  13th  year  of  the  reign  of  ^^hlecn  l'>li/,ai)etli, 
Kobert,  Earl  of   l-eiccster,  was  impowcred  to  establish  within  the  town  of  Warwick, 
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an  hospital  for  "  the  finding,  sustentation,  and  relief  of  poor,  needy,  and  impotent 
people,"  and  it  was  enacted  that  such  hospital  "should  be  incorporated  and  have 
perpetual  succession  of  snch  members  and  numbers  of  poor,  needy,  and  impotent 
people  as  should  be  appointed  by  the  said  earl,  his  heirs,  executors,  or  assigns  ; "  and 
that  the  said  corporation  should  \\a.\e  power  to  hold  lands,  and  should  have  a  common 
seal,  and  should  be  governed  bj'  such  rules  as  the  said  earl,  his  heirs  or  assigns,  should 
appoint. 

By  a  private  act  of  parliament  of  the  53  G.  .3,  c.  213, — after  reciting,  that,  by  a 
deed  bearing  date  the  21st  of  Xovember,  158.5,  the  said  earl  granted  land  and 
established  the  hospifexl  in  the  town  of  Warwick,  and  directed  that  it  should  consist 
of  a  master  and  twelve  brethi'en,  and  should  form  a  body  corporate  by  the  name  of 
"The  Master  and  Brethren  of  the  Hospital  of  Kobert,  Earl  of  Leicester;"  and  that, 
by  a  writing  under  seal,  dated  26th  of  Xovember,  1585,  the  said  earl  established  rules 
and  ordinances  for  the  government  of  the  hospital, — certain  alterations  were  made  in 
the  lules  and  ordinances,  and  in  the  constitution  and  government  of  the  hospital,  for 
the  purpose  of  authorising  the  appointment  of  additional  brethren,  and  for  the  better 
application  of  the  income  of  the  corpoi-ate  estates :  and  the  hospital  is  now  governed 
in  accordance  with  the  pro\isions  of  the  said  act  of  parliament.  The  said  rules  and 
oi-dinances  and  the  said  last  mentioned  act  of  parliament  are  to  Ije  read  or  referred  to 
by  either  party  as  [391]  part  of  the  case,  if  required.  Lord  De  Lisle  and  Dudley, 
as  heir  of  the  founder,  has  now  the  right  of  appointment  of  the  brethren,  whose 
appointments  aie  for  life,  subject  to  removal  or  deprivation  for  the  causes  in  the  said 
rules  specified. 

The  income  of  the  corporation  is  derived  from  land ;  and  there  are  chosen  from 
the  brethren  annually  two  stewards,  who  receive  the  rents  and  make  all  payments 
for  repairs  and  taxes,  and  also  for  coals  and  candles,  and  other  payments  for  the 
general  purposes  of  the  hospital,  which  are  called  kitchen  expenses,  out  of  the  corporate 
funds. 

The  hospital  consists  of  a  chapel,  hall,  and  kitchen,  apartments  for  the  master 
and  brethren,  and  a  garden  within  the  walls  of  the  hospital,  part  of  which  garden  is 
appropriated  for  the  use  of  the  master,  and  the  other  part  is  divided  into  specific  portions, 
one  for  the  use  of  each  of  the  brethren. 

The  apartments  of  the  master  are  one  side  of  a  quadrangle.  The  common  hall 
and  the  apartments  of  the  brethren  form  the  othei-  sides.  There  is  a  gateway  on  one 
side  of  the  quadrangle,  which  opens  upon  an  elevated  inclosed  platform  overlooking 
the  High  Street  in  AVarwiek,  and  at  one  end  of  this  platform  are  large  gates  which 
form  the  communication  with  the  street.  These  gates  are  locked  at  nine  o'clock  every 
night,  the  key  thereof  being  kept  Viy  the  porter  of  the  hospital,  who  resides  in  a  lodge 
adjoining  thereto ;  and,  after  that  hour,  it  is  contrary  to  the  rules  of  the  hospital  for 
any  brother  to  be  absent  from  the  hospital  without  permission  of  the  master.  There 
is  no  other  entrance  to  the  hospital. 

Each  of  the  brethren  occupies  exclusively  two  rooms,  a  sitting  room  and  a  bed- 
room, and  a  cellar,  and  a  portion  of  the  garden,  which  together  are  of  greater  value 
than  101.  per  annum.  Each  of  the  brethren  wears  a  cloak  and  badge,  which  are  the 
property  of  the  corpo-[392]-ratiou.  Each  person,  upon  being  elected  a  brother,  makes 
oath  that  he  will  be  obedient  to  the  master,  and  that  he  will  not  infringe  the  rules. 
Each  brother  is  entitled,  under  the  provisions  of  the  lastly  hereinbefore  mentioned  act 
of  parliament,  to  receive,  and  docs  receive  anmially,  the  sum  of  801.  out  of  the  income 
of  the  corporation  exclusive  of  taxes,  and  of  all  payments  for  coals,  Ciindles,  and 
kitchen  expenses,  and  has  received  that  money  within  twelve  months  pievious  to  July 
last.  The  name  of  each  of  the  brethren  appears  upon  the  rate-book  of  the  parish,  as 
occupier  of  a  house  and  garden  of  the  gross  annual  value  of  121. 

The  said  Jesse  Boddington,  whose  vote  was  objected  to,  had  occupied  as  one  of 
the  brethren  aforesaid,  a  sitting-room  and  bed-room,  a  small  cellar,  and  a  portion  of 
the  said  garden,  being  part  of  the  said  hospital,  for  the  necessary  period  in  order  to 
entitle  him  to  vote  in  respect  thereof.  He  was  also  dul}'  rated  for  the  same,  and  all 
rates  in  respect  thereof  had  been  duly  paid.  The  outer  door  of  the  sitting-room  so 
occupied  by  him  opened  into  the  court-yard  of  the  hospital,  which  is  within  the  outer 
gates  :  and  of  this  door  he  kept  the  key.  The  bed-room  opened  out  of  the  sitting- 
room  :  and  the  said  Jesse  Boddington  had  the  exclusive  use  and  occupation  of  the 
premises  so  occupied,  which  were  together  of  the  value  of  upwards  of  101.  a  year. 
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The  votes  were  olijected  to  on  the  groiiiids, — that  the  brethren  were  members  of 
a  corporation  aggregate,  anfl  were  occupying  the  corporate  property  for  the  purposes 
of  the  corporation,  and  were  therefore  not  entitled  to  vote, — that  they  were  not 
occupiers,  within  the  meaning  of  the  27th  section  of  the  Keform  Act,  2  W.  4,  c.  45, 
of  any  property  in  respect  of  which  they  were  entitled  to  be  registered, — and  that  the 
hospital  was  a  chai-itable  institution  of  the  Leicestei'  family,  and  the  liiethren  had  been 
in  receipt  of  disqualifying  alms  [393]  within  twelve  months  next  previous  to  the  last 
day  of  July  last. 

The  revising-barrister  decided  against  each  of  these  grounds  of  objection,  and 
retained  the  names  on  the  list  of  voters ;  and,  it  appearing  to  him  that  the  validity 
of  the  objections  to  the  several  names  of  voters  thereunder  written  (nine  others 
besides  that  of  Jesse  Boddington)  depended  and  had  been  decided  by  him  upon  the 
same  state  of  facts  and  upon  the  same  points  of  law,  he  declared  the  same  consolidated 
with  the  principal  case. 

The  following  were  the  rules  and  ordinances  of  the  foundation,  which  were  appended 
to  the  case  : — 

"  Ordinances,  statutes,  and  rules  made  by  us,  Robert  Earl  of  Leicester,  Baron  of 
Denbigh,  &c.,  &c.,  the  2t5th  day  of  November,  in  the  28th  year  of  the  reign  of 
Elizabeth,  by  the  grace  of  God,  Queen,  defender  of  the  faith,  •Sec,  for  the  order  and 
govenmient  of  the  hospital  in  the  town  of  Warwick,  in  the  county  of  Warwick, 
called  the  hospital  of  Robert  Earl  of  Leicester  in  Warwick,  founded  by  us  the  said 
earl : — 

"  1st.  Master,  and  his  qualities.  Imprimis,  we  will  and  ordain  that  none  shall  be 
elected  or  prefen-ed  to  be  master  of  the  .said  hospital,  but  such  one  as  shall  be  an 
ordained  preacher  of  God's  word,  and  of  good  life  and  conversation  :  and,  if  any  other 
elected,  &c.,  it  shall  be  lawfid  for  the  visitors  of  the  said  hospital,  or  two  of  them,  to 
deprive  the  said  master  : 

"  2nd.  \'icar  of  St.  Mary's.  Item.  Forasmuch  as  the  portion  of  li\ang  now 
allowed  to  the  vicai-  of  St.  Mar3''s,  in  Warwick,  is  very  small  foi'  so  great  a  cvire  and 
chai'ge  as  belongs  to  the  said  vicar,  Wc  therefore  will,  ordain,  and  require,  that,  after 
the  death  of  the  said  earl,  from  time  to  time  as  the  said  mastership  shall  become 
void,  the  vicar  of  St.  Mary's,  in  Warwick,  for  the  time  being,  shall  be  preferred  to 
the  said  mas-[394]-tership,  if  he  be  a  man  of  the  qualification  before  specified  ;  and 
that  the  heirs  of  us  the  .said  earl,  or  such  other  person  as  we  have  or  shall  appoint, 
to  have  the  nomination  and  election  of  the  said  master,  &c.  : 

"  3rd.  Oath  of  master  for  the  supremacy.  That  the  person  and  persons  hei'e- 
after  elected  master  of  the  .said  hospital,  before  ho  takes  upon  himself  tho  said  master- 
ship, ifcc,  shall  take  the  oath  of  supremacy,  tte.  : 

"  4th.  Oath  of  the  master  for  the  government  of  the  house.  Item.  The  same 
elected  master,  before  he  take  upon  himself  tho  mastership  or  shall  be  master  of  the 
said  hospital,  i}i  the  presence  aforesaid  shall  take  a  corporal  oath  upon  the  Holy 
Evangelists,  to  the  ctlect  following,  viz.  '  I,  J.  S.,  shall  govern  and  order  this  hospital 
and  the  poor  thereof  in  the  fear  of  God,  according  to  the  laws,  statutes,  and  ordinances 
of  the  founder  thereof.  I  shall  not  willingly  defraud  the  poor,  or  any  of  them,  of 
any  right  or  duty  to  them  assigned  or  belonging.  I  shall  not  consent  or  agree  to 
any  act  or  thing  whatsoever  wheieby  tho  poor  of  this  house  may  be  defrauded,  or 
the  goofl  intent  of  the  founder  thereof  made  frustrate.  I  .shall,  as  near  as  I  can,  keep 
all  the  statutes,  ordinances,  and  rules  instituted  by  tho  founder  of  the  said  hospital, 
not  contrary  to  the  law  of  (iod  or  the  laws  of  this  lealni.  1  shall  not  take,  directly 
or  indirectly,  any  loward  or  promise  of  reward  for  the  placing  of  any  poor  brother  or 
brethreti  in  this  house.     So  help  me  God  : ' 

"oth.  Magistro  sede  vacante.  Item.  That,  as  often  as  the  said  hospitiil  siiall  bo 
vacant  of  a  master  by  death,  resignation,  or  othei'wise,  the  vicar  of  St.  NIarv  for  tlu^ 
time  b(^ing  shall  bo,  sede  vacante,  the  governor  and  ruler  of  tho  said  hospital  and  tho 
poor  p('o])le  therein  until  the  same  shall  be  provided  of  a  master,  according  to  the 
foundation  and  corporation  thereof : 

"6th.  Oath  of  the  brethren.  Item.  Each  person  to  [395]  be  elected  a  bi'other  of 
the  said  hospital,  before  he  be  admitted  a  brother  of  the  same,  shall  take  a  corporal 
oath  upon  the  Holy  Evangelists  l)oforo  the  niastei'  and  most  pai-t  of  tho  brethren,  and, 
for  want  of  a  master,  in  the  presence  of  the  vicar  of  St.  Mary's  aforcsaiil  for  the 
time  being,   hero;iftor,  viz.  '  I,  J.  S.,  during  the  time   I   shall  be  a  brother  of  this 
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hospital,  shall  be  obedient  to  the  master  of  the  same  hospital  in  all  lawful  and  honest 
things  not  contrary  to  the  statutes  and  ordinances  of  the  founder  of  the  same.  I 
shall  not  willingly  infringe  or  break  an}'  of  the  laws,  statutes,  or  ordinances  of  the 
founder  thereof,  but,  living  peaceably  and  quietly  in  this  hospital,  shall  to  the  best  of 
my  power  maintain  and  uphold  the  same.     So  help  me  God  : ' 

"  7th.  Number  of  the  poor,  and  their  qualities.  Touching  the  poor  of  the  same 
hospital,  we  will  they  shall  be  twelve  in  number,  besides  the  master  :  and  we  ordain 
that  such  poor  and  impotent  persons  not  having  of  their  own  to  relieve  themselves,  as 
shall  be  hereafter  maimed  or  hurt  in  the  wars,  in  the  service  of  the  Queen's  Majesty, 
her  heirs  and  successors,  especially  such  as  shall  be  under  conduct  or  leading  of  us  or 
our  heirs,  or  the  servants  and  tenants  of  us  and  of  our  tenants,  shall  be  preferred 
before  all  others  to  the  place  and  room  which  shall  become  void  in  the  said  hospital  : 

"  8th.  Item.  We  ordain  that  none  shall  be  preferred  to  any  place  or  room  in  the 
said  hospital  but  such  as  shall  be  born  in  the  counties  of  Warwick  or  Gloucester, 
or  there  dwelling  and  aljiding  by  the  space  of  four  or  five  yeai-s  at  the  least : 

"  9th.  Item.  We  will,  that,  if  there  be  no  poor  people  which  have  been  maimed 
or  hurt  in  the  wars  as  aforesaid,  that  then  such  poor  and  impotent  persons  as  shall 
be  decayed  by  sickness  or  some  other  misfortune,  and  not  by  their  own  wicked  waste- 
fulness and  riotous  consuming,  and  especially  the  tenants  and  servants  of  [396]  us  or 
our  heirs,  shall  be  preferred  to  the  place  and  room  of  a  brother  in  the  said  hospital  : 

"  10th.  Item.  We  ordain  that  the  lame  and  maimed  soldiers  and  poor  people  of  the 
quality'  and  conditions  aforesaid,  which  shall  happen  to  be  in  the  town  of  Warwick, 
Kenilworth,  and  Stratford-on-Avon,  in  the  said  county  of  Warwick,  or  in  the  lord- 
ship of  Wooten-under-Edge,  and  Ealiiigham,  in  the  county  of  Gloucester,  shall  be 
preferred  to  the  place  and  rooms  aforesaid,  before  any  other,  viz.  fii-st,  the  town  of 
Warwick,  second,  the  town  of  Kenilworth,  thirdly,  the  town  of  Stratford-on-Avon, 
fouith,  the  lordship  of  Wooten-under-Edge,  and  fifth,  the  lordship  of  Ealingham, 
alterius  vLscibus ;  and,  for  default  of  such  poor  and  maimed  people  in  the  towns  afore- 
said, then  the  same  poor  and  brethren  to  be  taken  and  chosen  out  of  any  town  in  the 
said  county  of  Warwick  : 

"11th.  Item.  We  oi'dain  that  such  as  shall  be  admitted  a  poor  brother  of  the 
said  hospital  after  the  death  of  us  the  said  earl,  shall  be  commended  by  the  minister 
and  churchwardens  of  the  parish  where  he  was  last  abiding,  by  wilting  under  their 
hands  and  seals,  to  be  of  honest  life  and  conversation  : 

"  I'ith.  Kepair  to  church  by  brethren.  Item.  We  will  and  ordain  that  the  poor 
brethren  of  the  said  hospital  for  the  time  being  shall  duly  resort  and  decently  go 
together,  in  their  liveries,  to  the  ordinary  service  and  sermons  in  the  parish  church  of 
St.  Mary's,  and  especially  on  the  sabbath  days  ;  and,  if  any  make  default,  unless  it  be 
by  reason  of  sickness  or  some  other  lawful  impediment,  that  then  the  person  offend- 
ing shall  forfeit  for  every  offence  Gd.,  to  be  deducted  from  such  money  or  allowance 
as  he  shall  have  in  the  said  hospital : 

"  13th.  Vice  punished  in  the  brethren.  Item.  We  ordain,  that,  if  any  brother  of 
the  said  hospital  shall  commit  adultery  or  foruication  or  other  uncleanness,  [397] 
and  that  <luly  proved,  or  shall  steal,  within  the  house  or  without,  to  the  value  of  Is., 
and  shall  be  convicted  thereof  hy  sufficient  testimony,  that  then,  ipso  facto,  the  said 
brother  be  expelled  : 

"  1 4th.  Item.  If  any  brother  shall  be  an  heretic  or  notorious  blasphemer,  or  a 
di'unkard,  or  a  quarrellei'  in  the  house  or  abroad,  to  be  for  the  first  fault  sharply 
reprehended,  for  the  second  to  be  removed  from  his  commons  fifteen  days,  or  lose 
fifteen  days'  allowance  ;  in  which  time,  if  he  make  his  humble  suit  to  the  master,  and 
reconcile  himself  to  the  brethren,  shewing  himself  penitent  for  his  evil  example,  then 
to  be  again  received,  by  the  special  assent  of  the  master  and  most  part  of  the  brethren, 
or  else  to  be  removed  for  ever :  and,  the  third  fault,  to  be  ipso  facto  disabled  to  be  a 
brother  of  the  said  house,  and  deprived  for  ever  : 

"  1.5th.  Item.  If  any  brother  shall  behave  himself  stubbornly  or  disobedientl}' 
or  contemptuously  or  in  any  respect  disorderly  towards  the  master  for  the  time 
being,  in  check,  taunt,  or  slander,  he  to  be  punished  as  in  that  last  article  for  every 
several  offence  ; 

"  16th.  Lodging  out  of  the  house.  Item.  That  no  brother  lodge  in  the  night 
out  of  the  hospital,  without  leave  of  the  master  or  his  deputy,  upon  pain  of  depriva- 
tion and  the  loss  of  his  living : 
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"17th.  Lodging  of  strangers.  And  that  no  lirother  shall  lodge  any  strangers  in 
his  chamber  with  him,  upon  pain  of  forfeiting  fifteen  days'  commons,  or  the  value 
thereof : 

"  18th.  Going  in  their  liveries.  Item.  That  no  brother  go  into  the  town  without 
his  livery  on  his  back,  upon  pain  of  losing  his  commons  or  allowance  for  eight  days  : 

"19th.  Riding  out  of  the  town.  That  no  brother  shall  go  or  ride  forth  out  of 
the  town,  without  leave  of  the  master  or  his  deputy,  upon  pain,  for  the  first  offence, 
[398]  to  lose  one  month's  commons  or  allowance,  and  for  the  second  ofl'ence,  to  be 
put  out  of  the  house : 

"  20th.  Keeping  of  hawks  and  dogs.  Item.  That  no  brother,  without  leave  of 
the  master,  keep  dog  or  hawk  within  the  hospital,  upon  pain  of  losing  his  commons 
and  his  allowance  of  money  during  the  time  he  shall  so  keep  dog  or  hawk. 

"  2 1  St.  Unlawful  games  and  suspected  houses.  Item.  That  no  biother  use  any 
unlawful  games,  either  in  the  house  or  abroad,  or  frequent  any  suspected  house,  or 
admit  any  such  to  his  chamber  customable  as  are  or  have  been  infamous  for  lewdness, 
upon  pain,  for  the  first  offence,  to  lose  fifteen  days'  commons,  or  the  allowance  thereof, 
and,  for  the  second  offence,  to  be  removed  out  of  the  house  till  he  shall  reconcile 
himself,  and  confess  his  fault  before  the  master  and  all  his  brethren,  and,  for  the  third 
ortence,  to  be  ipso  facto  deprived  for  ever  : 

"  22nd.  Laundresses.  Item.  That  no  brother  take  any  woman  to  serve  or  tend 
upon  him  in  his  chamber,  without  special  licence  of  the  master,  or  any  with  licence 
under  the  age  of  three  score  years,  except  she  be  his  wife,  mother,  sister,  or  daughter, 
upon  the  pain  last  before  mentioned  for  their  several  oftences  : 

"  2.'Jrd.  Filthiness  and  uncleanness.  Item.  That  every  brother  of  the  said 
hospital  shall  keep  his  chamber  sweet,  without  wilfully  annoying  any  of  his  brethren 
in  any  filthy  or  unseemly  manner,  upon  pain  of  loss  of  his  commons  fifteen  days  for 
the  first  default,  for  the  second,  the  loss  of  wages  and  commons  for  the  space  of  three 
months,  for  the  third,  to  be  removed  for  ever : 

"  24th.  No  brother  to  have  51.  yearly  living.  Item.  That  no  person  shall  be  a 
brother  of  this  hospital,  or  enjoy  any  part  of  the  living  or  benefit  allowed  or  to  be 
allowed  for  a  brother,  if  he  shall  have  any  manner  of  \vay  any  living  to  the  clear 
value  of  .51.  per  aiuium  or  above ;  and,  if  any  such  hereafter  shall  be,  he  shall  be  ipso 
facto  deprived  : 

[399]  "2.Tth.  Marriage.  That  no  Itrother  shall  in  this  hospital  marry  a  wife, 
without  special  consent  of  the  master,  upon  pain  of  forfeiting  his  place  ipso  facto  : 

"  2Uth.  Property  of  the  goods,  in  whom  it  shall  be.  Item.  That  the  property  of 
the  livery,  bedding,  and  every  other  tiling  which  every  brother  shall  enjoy  of  the 
liberality  or  gift  of  u.s,  our  heir.s,  or  at  the  chai'ges  of  the  said  hospital,  shall  be  in 
the  master  and  brethren,  and  not  in  any  private  person,  and  shall  be  delivered  to 
every  brother  upon  condition  that  he  shall  not  alienate  the  same  or  alter  the  property 
thereof  from  the  said  corporation,  and  not  otherwise  : 

"  27th.  Begging  and  breaking  of  hedges.  That,  if  any  brother  of  this  hospital 
shall  be  found  begging  either  at  or  about  the  hospital  itself,  or  elsewhere  abroad,  or 
shall  be  found  unlawfully  breaking  an\'  hedge,  or  unlawfully  cutting  or  carrying  away 
any  wood,  the  same  shall  for  the  first  ortence  lose  Is.  Gd.,  for  the  second  Os.,  to  be 
deducted  and  divided  oil  his  wages  and  allowance  for  commons,  and  for  the  tliiid 
offence  shall  be  forthwith  expelled  the  said  hospital  for  ever: 

"  28th.  liailing.  \Vc  ordain  th.at  no  brother  of  this  hos])ital  shall  f;ive  any  railing 
words  or  uncharitable  speech  to  the  master  or  any  of  the  brethren  of  the  said  hospital, 
under  the  pain  of  3s.  4d.  for  every  such  offence  against  the  master,  and  upon  pain  of 
Gd.  for  every  such  ortence  against  any  brother;  the  said  forfcituies  to  be  deducted 
and  divided  out  of  his  wages  and  allowance  for  commons  : 

"  29th.  Striking  and  fighting.  That  no  brother  of  this  hospital  shall  give  any 
blow  or  strike  to  the  master,  or  any  of  the  brethren  of  the  said  hospital,  under  the 
pain  of  forfeiture  of  one  whole  month's  wages  or  commons  for  the  first  oficnee,  to  1)0 
ilednctcd  .ind  divided  as  is  last  above  .said,  and,  for  the  second  oficnee,  to  be  e.xpelled 
for  ever  out  of  the  .said  hospital  : 

[400]  "  .'iOth.  Prayers  in  the  house.  We  ordain  that  the  master  or  his  di'puty, 
and  the  poor  l)rethren  of  this  hospital,  or  so  many  of  them  as  shall  not  be  impotent, 
sick,  oi-  pressed  by  great  l)usiness,  every  evening,  imniediately  aftei-  shutting  of  the 
gates,  and  every  morning  before  8  o'clock,  shall  assemble  together  in  the  chapel  or 


796  HEATH    V.  HAYNES  3  C.  B.  (N.  3.)  401, 

common  hall  of  the  said  hospital,  at  the  sounding  of  the  hand-bell,  which  the  brethren 
each  one  each  day  by  turns  shall  ring,  and  which  shall  be  left  at  the  lodging  of  him 
whose  turn  it  is  to  ring  it ;  and  then,  upon  their  knees,  with  loud  and  audible  voices, 
shall  all  together  say  in  English  these  prayers  following  at  large,  that  is  to  say, — 
'  Prepare  our  hearts,  oh  Lord,  and  open  our  mouths  to  prayer  : '  then,  for  the  morning 
and  evening  daily,  this,  — '  Almighty  God,  and  most  merciful  Father,  we  have  erred 
and  strayed,  &c.  &c.  : ' 

"  31st.  Absence  of  master.  Item.  We  ordain  that  the  master  of  the  said  hospital 
for  the  time  being  shall  be  resident  and  abiding  in  the  said  hospital,  and  shall  not  be 
absent  from  it  above  one  week  at  a  time,  or  above  one  month  in  a  year  at  several 
times,  without  licence  of  the  Bishop  of  Woi'cester,  the  Recorder  of  Coventry,  the 
Recorder  of  Warwick,  for  the  time  being,  or  two  of  them,  and  always  in  his  alisence, 
with  licence  or  without,  to  have  a  surticient  deputy  in  the  said  hospital,  to  order  the 
same,  upon  pain  to  forfeit  for  every  offence  the  fourth  part  of  that  year's  allowance 
in  commons,  monej',  and  otherwise,  to  be  divided  among  the  brethren  of  the  said 
hospital : 

"  .32nd.  Visitors.  We  ordain  that  the  Bishop  of  Worcester,  the  Dean  of  Worcester, 
and  the  Archdeacon  of  Worcester,  for  the  time  being,  or  any  two  of  them,  after  the 
death  of  us  the  said  earl,  shall  be  visitors  of  the  said  hospital,  and  that  it  shall  he 
lawful  for  them  or  any  two  of  them  to  visit  the  said  hospital  at  any  time  at  their 
pleasure,  so  be  it  not  above  once  in  three  [401]  years,  and  to  correct,  punish,  and 
reform  all  abuses  and  offences  to  be  committed  or  done  by  the  said  master  and 
brethren,  or  any  of  them,  and  to  see  these  our  ordinances  ti'uly  executed,  according 
to  the  meaning  of  the  same  :  Provided  always  that  the  master  or  Ijrethren,  or  any 
two  of  them,  shall  not  be  compelled  to  go  out  of  the  town  of  Warwick  to  any  such 
visitation  : 

"  33rd.  It  is  ordered  that  the.se  ordinances  shall  hang  continually  in  the  chapel, 
&c.  &c.  : 

"  34th.  Order  of  the  lands.  Touching  the  lands,  tenements,  possessions,  and 
hereditaments  already  given  or  granted  for  the  relief  or  maintenance  of  the  said 
hospital,  or  the  master  or  brethren  of  the  same,  we  will  and  ordain  that  the  rents, 
revenues,  and  profits  thereof  coming  and  growing,  all  ordinary  and  necessary  charges 
deducted,  shall  be  divided  into  four  equal  parts,  whereof  one  fourth  part,  so  it  do  not 
exceed  yearly  501.,  or  so  much  thereof  as  shall  amount  to  501.  yearly  if  the  .said  fourth 
part  do  exceed  the  sum  of  501.,  shall  be  allowed  and  paid  to  the  master,  or  such 
person  as  shall  supply  the  master's  place,  according  to  these  ordinances,  and  the  other 
three,  residue  of  the  said  revenues  and  profits,  to  be  employed  upon  the  twelve 
brethren  of  the  hospital  for  the  time  being  equally  in  meat,  drink,  money,  and  othei- 
necessaries,  or  in  money  alone,  according  as  we  the  said  earl  during  our  lives,  or,  after 
our  deaths,  the  Bishop,  the  Recorder  of  Coventry  and  Warwick  for  the  time  being,  or 
any  two  of  them,  shall  think  fit :  Also  we  ordain  that  the  lands,  tenements,  posses- 
sions, and  hereditaments  already  given  or  granted,  or  hereafter  to  be  given  or  granted, 
for  the  relief  and  maintenance  of  the  said  hospital,  or  the  master  and  brethren  thereof, 
othei'  than  the  site  of  the  hospital  itself,  shall  from  time  to  time  be  granted,  let  out, 
and  demised  to  honest  and  sufficient  persons  that  will  live  upon  the  dwelling-houses 
of  the  same,  if  there  be  any,  for  terms  [402]  of  years,  or  for  term  of  one,  two,  or 
three  lives,  by  copy  of  court  rolls,  according  to  the  custom  of  the  manors  whereof 
they  be  parcel,  and  the  same  to  l:)e  done  to  the  Ijest  advantage  and  improvements  in 
yearly  rents  that  with  conscience  may  be,  and  with  such  cautions,  conditions  for 
reparation,  or  otherwise,  as  the  change  of  times  shall  require  and  the  wisdom  and 
discretion  of  the  recorders  for  the  time  being  shall  devise  for  the  most  benefit  of  the 
poor  of  the  said  hospital :  Provided,  nevertheless,  and  we  ordain  that  it  shall  not  be 
lawful  for  the  master  and  brethren  of  the  said  hospital  for  the  time  being  to  make 
any  lease  or  leases  of  the  said  lands,  tenements,  and  possessions,  or  any  part  ther-eof, 
for-  any  larger  or  lorrger  estate  therein  or  ter-m  than  twenty-one  years  or  urrder,  to  be 
accounted  from  the  making  of  such  lease  or  leases,  nor  without  impeachment  of  waste, 
nor  of  any  lands  or  tenements  whereof  any  further  demise  or  lease  shall  then  continue 
or  be,  or  else  which  shall  not  be  expired,  surr-endered,  or  determined  within  one  year 
next  after'  making  of  the  same  new  lease  or  leases :  Provided  also,  aird  we  orxlain, 
that,  if  arry  person  or  persorrs  rrow  being,  or  which  shall  hereafter  be,  master  of  the 
said  hospital,   at  any   time,   hereafter  advisedly  determine,   or   effectually  attempt, 
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practise,  or  go  about  act  or  acts,  thing  or  things  whatsoever,  for  or  concerning  any 
bargain,  sale,  discontinuance,  alienation,  exchange,  or  charge,  to  be  had,  made,  done, 
or  suffered  of,  on,  or  out  of  any  hinds,  tenements,  or  hereditaments  heretofore  given, 
granted,  or  conveyed  or  assured,  or  hereafter  to  be  given,  granted,  conveyed,  or 
assured,  for  the  maintenance  and  relief  of  the  said  hospital,  or  the  master  and 
brethren  of  the  same,  or  of  any  part  thereof,  otherwise  than  before  in  these  presents 
is  limited,  expressed,  and  allowed,  without  the  consent  of  the  bishop  and  recorders 
aforesaid  for  the  time  being  first  had  and  obtained  in  writing  under  their  hands  ; 
[403]  and  also  the  same  act  or  acts,  thing  or  things,  shall  execute  and  put  in  use  or 
effect  hy  any  overt  act  or  deed, — that  then  every  such  master,  immediately  after 
ever}'  such  attempt,  practice,  or  going  about,  shall  thereupon,  by  virtue  hereof,  and 
by  force  of  the  statute  made  in  the  thirteenth  year  of  the  reign  of  our  sovereign  Lady 
the  Queen's  Majesty  that  now  is,  for  the  erecting  and  founding  of  the  said  hospital, 
be  ipso  facto  deprived  of  the  said  mastership,  and  be  disabled  to  be  master  of  the  said 
hospital." 

Pickering,  Q.  C  (with  whom  was  Byles,  Serjt.),  for  the  appellant  (a).  The 
brethren  of  the  Earl  of  Leicester's  Hospital,  being  members  of  a  coiporatiou  aggre- 
gate, are  not  entitled  to  l)e  registered.  In  Dalton's  Sheriff',  334,  it  is  laid  down  that 
"  fellows  of  houses  or  colleges  in  universities  are  holden  to  have  no  voices  (in  the 
election  of  knights  of  the  shiie)  for  or  by  I'eason  of  their  chambers  or  other  avails, 
&c.,  in  their  colleges."  And  the  same  principle  applies  to  borough  voters.  The  point 
seems  to  have  been  assumed  by  the  court  in  .SV?/y/-[404]-?o;(,  .-JpjJ.,  ll'ilkimon,  I!csp., 
7  M.  &  G.  50,  8  Scott,  N.  K.  814.  [Williams,  J.  It  is  so  laid  down  in  Heywood  on 
County  Elections,  115.]  Corporations  sole  have  been  allowed  to  vote,  but  not 
corporations  aggregate.  [Cockburn,  C.  J.  Mr.  Rogers  does  not  see  the  distinction. 
In  his  treatise  on  the  Law  of  Elections,  7th  edit.  150,  he  says, — "  Sole  corporations 
vote  without  objection.  It  is  difficult  to  understand  the  principle  upon  which 
individuals  who  are  members  of  corporations  aggregate  are  disabled  from  voting  in 
right  of  the  interest  they  possess  as  members  of  a  corporate  body.  1  he  disability 
cannot  arise  out  of  the  tenure  b}'  which  they  hold,  because  such  would  also  apply  to 
corporations  sole  ;  nor  can  any  valid  objection  be  found  in  the  circumstance  that  they 
do  not  hold  their  interest  in  severalty,  because  such  would  also  exclude  joint-tenants, 
tenants  in  common,  and  co-parceners."  In  the  preceding  page,  however,  he  distinctly 
states  the  law  to  be  so.  "The  individual  members  of  corporations  aggregate  have 
not  separate  voices  at  elections,  in  respect  of  their  corpoiate  interest  in  land," — citing 
Dalton's  Sheriff',  334.  And  he  also  refers  to  the  Cambridge  Case  of  May  28,  IC'24: 
"The  freeholders  complained  that  the  scholars  and  fellows  of  colleges  and  halls  gave 
voices  at  the  election.  The  House  resolved  ' that  membeis  of  colleges,  halls,  or 
corporations,  not  having  freehold,  saving  in  right  of  their  colleges,  halls,  or  corpora- 
tions, ought  not  to  have  votes  in  elections  of  knights  oi-  burgesses ; '  and,  upon  a 
second  ipiestion,  'that  fellows  and  scholars  that  have  fellowships  and  chambers  above 
40s.,  ought  not  to  have  voices  in  elections.'"]  The  reason  is  that  given  in  Com.  Dig. 
Franchises  (F.  14),  that  "a  corporation  cannot  do  a  personal  act,  which  re([nires 
knowledge."  [Cockburn,  C.  J.  The  majority  binds  the  minority  ;  therefore,  the 
corporation  would  have  to  vote  en  masse.     If  not  entitled  to  vote  as  owner.s,  are  they 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant,  were, — 

"  1.  That  a  member  of  a  corporation  aggregate  is  not,  (pia  such  member,  entitled 
to  be  placed  on  the  list  of  voters  for  a  Ixirough  : 

"  2.  That  the  propeity  in  respect  of  which  alone  each  of  the  respondents  claims  to 
lie  entitled  to  vote,  is  property  exclu.sively  belonging  to  and  occupied  by  a  corporation 
aggi-egate: 

"  3.  That  neither  of  the  saifl  respondents  is  an  owner,  tenant,  or  occu])ier  of  aiiv 
house,  warehouse,  coiuiting-house,  shop,  or  otlu^'  building,  of  the  clear  yearly  value  of 
not  less  than  101.,  within  the  meaning  of  the  27th  section  of  the  Reform  Act,  2  W.  4, 
c.  45  : 

"4.  That  neither  of  the  resp(jndents  is  entitled  to  be  jtlaced  on  the  register  of 
voters,  by  reason  of  his  recei]>t  of  dis(|u.ilifying  alms  widiin  twelve  calendar  months 
prior  to  the  last  day  of  July  last  ; 

"5.  That  neither  of  the  respondents  appears  to  have  paid  rales  f(ir  the  relief  of 
the  pool.  ' 
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as  tenants?]     That  [405]  question  depends  upon  the  27th  section  of  the  Reform  Act, 

2  W.  4,  c.  45,  which  enacts,  "  that,  in  every  city  or  Ijorough  which  shall  return  a 

member  or  members  to  serve  in  any  future  parliament,  every  male  person  of  full  age, 

and  not  subject  to  any  legal  incapacity,  who  shall  occupy,  within  such  city  or  borough, 

or  within  any  place  sharing  in  the  election  for  such   city  or  borough,  as  owner  or 

tenant,  any  house,  warehouse,  counting-house,  shop,  or  other  building,  being  either 

separately   or  jointly  with  any  land  within  such   city,  borough,  or  place  occupied 

therewith  by  him  as  owner,  or  occupied  therewith  by  him  as  tenant  under  the  same 

landlord,  of  the  clear  yearly  value  of   not  less  than   101.,  shall,  if  duly  registered 

according  to  the  provisions  thereinafter  contained,  be  entitled  to  vote  in  the  election 

of  a  member  or  members  to  serve  in  any  future  parliament  for  such  city  or  borough." 

These  parties  do  not  occupy  as  tenants,  but  simply  as  brethren  or  members  of  the 

corporation.     The  rules  and  ordinances  preclude  the  notion  of  an  occupation  such  as 

is  contemplated  by  the  statute.     The  occupation  of  each  individual  brother  or  member 

commences  when  he  becomes  a  brother,  and  terminates  when  he  ceases  to  fill  that 

character.     [Cockburn,  C.  J.     Can  his  lodgings  or  chambers  be  changed  ?]     It  does 

not  appeal'  very  precisely  on  the  case  :  but  proba])ly  the  oath  of  obedience  required 

by  the  6th  rule  would  enal)le  the  master  to  change  them.     Then,  if  he  is  tenant,  he 

has  no  control  or  dominion  over  the  outer  door,  the  key  of  which  is  kejjt  by  the 

master;  and  he  cannot  absent  himself  at  night  without  leave, — rule  16.     It  is  like 

the  case  of  the  landlord  residing  upon  the  premises.     [Crowder,  J.     How  does  the 

corporation  reside?]     The  position  of  the  parties  is  certainly  an  anomalous  one. 

The  receipt  of  alms  also  operates  a  disqualification,  by  virtue  of  s.  36. 

[406]  Hayes,  Serjt.,  for  the  respondent  (a).     The  only  question  is,  whether  the 

persons  tiamed  had  a  right  to  vote  under  the  27th  section  of  the  Reform  Act.     It  is 

submitted  that  they  had.     In  Elliott  on  Elections,  p.    142,  it  is  said  :  "The  claimant 

must  occupy  in  his  own  right,  and  not  as  .servant  of  another ;  and  he  must  have  some 

interest,  such  as  tenant  at  will  at  least,  in  the  premises.     But,  as  observed  by  Mr. 

Rogers,  p.  147,  'It  is  not  necessary  for  him  to  shew  that  he  is  actual  owner  or  actual 

tenant :  if  a  party  occupy  under  a  claim  of  title  or  right,  it  will  be  sufficient ;  for,  no 

investigation  can  be  had  into  conflicting  claims  of  title  ;  the  words  as  owner  and  as 

tenant  shew  that  it  is  the  character  in  which  the  party  has  actually  occupied  which 

is  to  be  ascertained,  and  not  his  strict  right  to  occupy  in  that  character.'"     Again,  at 

p.  144,  Mr.  Elliott  says  :  "  It  is  conceived  that  the  liability  to  be  rated  will,  in  genei'al, 

be  found  to  be  a  safe  test  as  to  the  character  in  which  a  person  occupies,  for  the 

purpose  of  voting."     These  parties  are  rated,  and  properly  rated  as  occupiers :  The 

Kiwj  v.   JFafsmi,  5  East,  480;  The  King  v.   The  Mayor,  dx.,' of  Sudburij,  1  B.  &  C.  389, 

2  D.  &  R.  651 ;  The  King  v.  Mnndaij,  1  East,  584.     [Crowder,  J.     Do  you  contend, 

that,  in  all  cases  where  the  [407]  party  is  liable  to  be  rated  he  is  entitled  to  vote  ?] 

In  all  the  text-books,  the  liability  to  be  rated  is  put  as  the  test.     [Cockburn,  C.  J. 

The  statute  43  Eliz.  c.  2,  does  not  apply.     The  question  is  whether  the  parties  occupy 

"as  owner  or  tenants."]     An  occupation  as  owner  or  tenant  embraces  every  conceivable 

description  of  occupation,  except  an  occupation  as  servant.     In  Hughes,  App.,  v.  Tht 

Overseers  of  Chatham,  Eesp.,  5  M.  &  G.  54,  7  Scott,  N.  R.  581,  1  Lutw.  Reg.  Cas.  51, 

Dohsm,  App.,  Jones,  Re.s]h,  5  M.  &  G.  112,  7  Scott,  N.  R.  80,  1  Lutw.  Reg.  Cas.  105, 

and  Clark,  Apip.,  v.   The  Overseers  of  St.  Mary,  Bury  St.  Edmnm/s,  Resp.,  ante,  vol.  i., 

p.  23,  a  distinction  was  taken  between  an  occupation  b}'  a  government  officer  or  a 

servant  by  the  permission  of  the  employers,  as  part  remuneration  for  his  services,  and 

a  compulsory  occupation  for  the  purpose  of  the  better  performance  of  his  duties  as 

such  officer  or  servant :  in  the  former  case,  the  party  was  held  entitled  to  be  registei'cd  ; 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondent,  were, — 

"  1.  That  Jesse  Boddington  was  entitled  to  be  registered,  and  was  rightly  registered, 
as  a  101.  occupier  within  the  27th  section  of  the  Reform  Act : 

"  2.  That  the  circumstance  that  the  coiporation  of  which  Boddington  was  a  member 
owned  the  property,  is  immaterial,  the  occupation  being  by  Boddington  himself  for 
his  own  personal  benefit,  and  not  by  the  corporation,  and  the  revising-barrister  having 
so  found  : 

"3.  That  no  dis(jualification  arose  from  the  alleged  receipt  of  alms, — the  benefits 
which  Boddington  was  entitled  to  and  received  as  a  brother  of  the  Hospital  not  being 
in  the  nature  of  parochial  alms,  nor  indeed  of  alms  at  all." 
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in  the  latter,  not.  In  the  forniet-  of  those  eases,  Tindal,  C.  .T,,  in  delivering  the  judg- 
ment of  the  court,  says  :  "  There  is  no  inconsistencj^  in  the  relation  of  master  and 
servant  with  that  of  landlord  and  tenant.  A  master  may  pay  his  servant  by  conferring 
on  him  an  interest  in  real  property,  cither  in  fee,  for  years,  at  will,  or  for  any  other 
estate  or  interest ;  and,  if  he  does  so,  the  servant  then  becomes  entitled  to  the  legal 
incidents  of  the  estate  as  much  as  if  it  were  purchased  for  any  othei'  consideiation. 
But  it  may  lie  that  a  servant  may  occupy  a  tenement  of  his  mastei's,  not  by  way  of 
payment  for  his  services,  but  for  the  purpose  of  performing  them  ;  it  may  be  that  he 
is  not  permitted  to  occupy,  as  a  reward,  in  the  performance  of  his  master's  contract 
to  pay  him,  but  required  to  occupy,  in  the  performance  of  his  contiact  to  serve  his 
master.  The  settlement  cases  cited  in  ai-gument  established  and  proceeded  on  this 
distinction.  We  think  it  applicaV)le  to  the  present  question  ;  [408]  and,  as  there  is 
nothing  in  the  facts  stated  to  shew  that  the  claimant  was  required  to  occupy  the  house 
for  the  purposes  of  his  services,  or  did  occupy  it  in  order  to  their  performance,  or  that 
it  was  conducive  to  that  purpose  more  than  any  house  which  he  might  have  paid  for 
in  any  other  way  than  by  his  services,  and,  as  the  case  expressly  finds,  that  he  had 
the  house  as  part  remuneration  for  his  services,  we  cannot  say  that  the  conclusion  at 
which  the  revising  barrister  has  arrived  [disallowing  the  objection]  is  wrong."  In 
Dohmn,  App.,  Jonei:,  lU-sp.,  the  .same  learned  judge  says  :  "  In  delivering  our  opinion 
upon  a  former  case,  we  laid  down  at  .some  length  the  principle  upon  which  we  thought 
the  class  of  cases  to  which  the  present  appeal  belongs  ought  to  be  decided ;  and  we 
drew  the  distinction  between  those  cases  where  officers  or  servants  in  the  employ  of 
government  are  permitted  to  occupy  a  house  belonging  to  the  government  as  part 
remuneration  for  the  services  to  be  perfoi'med,  and  those  in  which  the  places  of  residence 
are  selected  by  the  government,  and  the  officers  or  servants  are  I'equired  to  occupy 
them,  with  a  view  to  the  more  efficient  performance  of  the  duties  or  services  imposed 
upon  them.  Upon  that  occasion,  we  declared  our  opinion  to  be,  that  those  officers 
or  servants  who  fell  within  the  first  description  might  properly  be  considered  to  occupy 
as  tenants,  although  the  residence  was  allotted  to  them  as  such  officers  and  servants, 
and  although  they  might,  if  such  residence  had  not  been  allotted  to  them,  have  had 
an  additional  allowance  for  lodging-money  ;  whilst  at  the  same  time  we  stilted  that 
the  relation  of  landlord  and  tenant  could  not  be  created  bv  the  appropriation  of  a 
particular  house  to  an  officer  or  servant  as  his  residence,  where  such  appiopi-iation  was 
made  with  a  view  not  to  the  remuneration  of  the  occupier,  but  to  the  interest  of  the 
employe)',  and  to  the  more  effectual  performance  of  the  [409]  service  required  from 
such  otticer  or  servant :  upon  the  same  principle  as  the  coachman  who  is  placed  in 
rooms  of  his  master  over  the  stable,  the  gardener  who  is  put  into  a  house  in  the  garden, 
or  the  porter  who  occupies  the  lodge  at  the  paik  gate,  cainiot  be  considered  to  occupy 
as  tenants,  but  as  servants  merely,  whoso  po.ssession  and  occupation  is  strictly  and 
properly  that  of  their  masters."  And  the  conclusion  the  court  arrived  at  was,  that  the 
ca.se  in  hand  fell  within  the  latter  class,  anfl  that  consequently  there  was  no  occupation 
in  the  legal  relation  of  tenant  to  a  landlord,  and  no  right  to  vote.  In  iJarix,  App., 
irmldimiton,  h'esp.,  7  M.  i*i;  G.  37,  iS  Scott,  N.  K.  f<07,  the  trustees  of  an  alms-hou.se  were 
impowered  by  letters-patent  of  incorporation  to  appoint  and  remove  the  twenty-four 
inmates  "  toties  quotics  sibi  conveniens  fore  videbitur  : "  and  it  was  held  that  the 
inmates  appointed  unclcr  this  power  did  not  take  an  estate  for  life  in  the  property 
enjoyed  by  them  as  such  iiniiates,  and  were  therefore  not  entitled  to  be  registered  as 
freeholders.  The  subject  is  abl3'  discussed  in  some  ver}'  learned  notes  by  Serjt. 
Manning  tt)  that  case  and  also  to  the  ease  of  IVynne  v.  ll'ynne,  "2  M.  &  G.  19.  There 
are  many  sorts  of  tenancies  which  would  suffice  to  confer  the  franchise  :  one  who  is  let 
in  under  a  contract  to  purchase  would  be  a  tenant  at  will, — Doc  d.  G-ray  v.  Slanion, 
1  M.  &  W.  (i9.5,  700, — and  as  such  might  acquire  a  right  to  vote.  [Willes,  J.  Suppose 
he  occupied  for  more  than  twenty  years,  would  he  acquire  a  fee?]  Possibly. 
[Cockbnin,  C  J.  Vou  .say  these  parties  are  tenants.  Are  they  tenants  from  year  to 
year,  or  at  will,  or  on  sntlerance?]  Their'  tenancy  is  to  enure  so  long  as  they  shall 
observe  the  rules  of  the  hospital  :  SUnpxmi,  Ajip.,  U'ilktnmn,  livsp.,  7  M.  itG.  50,  f'f  Scott, 
N.  R.  814,  1  Lutw.  Reg.  Cas.  1()8.  [Cockburn,  (.'.  J.  That  would  be  in  l.iw  a  ten.-uicy 
for  life, — a  freehold  interest.  May  there  not  be  a  permissive  occupation  [410]  "ilhout 
creating  a  tenancy'!]  A  permissive  tenancy  is  .synonymous  with  a  tenancy  at  will: 
Elliott  on  Registration,  p.  143. 

Pickering,  Q.  C,  in  reply.     The  circnrastanee  of  the  party  being  rated  attbrds  no 


800    FAULKNER  V.   OVERSEERS  OF  UPPER  BODDINGTON   3  C.  B.  (N.  S.)  Ml. 

evidence  of  an  occupation  as  tenant.  By  the  statute  of  Elizabeth,  every  person  is 
liable  to  be  rated  ^vho  has  a  beneficial  occupation.  It  is  no  part  of  the  duty  of  parish 
officers  to  inquire  into  titles.  In  Vobson,  Ajjp.,  Jones,  Resp.,  5  M.  &  G-.  112,  8  Scott, 
N.  R.  80,  1  Lutvr.  Reg.  Cas.  105,  and  in  Clark,  App.,  The  Overseers  of  St.  Mary's,  Bury 
St.  Edmunds,  Besp.,  ante,  vol.  i.,  p.  23,  the  parties  had  a  beneficial  occupation,  and  were 
rated,  and  yet  they  were  held  not  entitled  to  vote.  In  the  present  case,  the  owner- 
ship is  in  the  corporation,  and  each  of  the  brethren,  by  allotment  of  the  master,  as  a 
member  of  the  corporation,  but  not  as  tenant  in  any  sense,  occupies  certain  rooms, — 
acquiring  no  right  whatever  until  the  allotment  takes  place. 

CoCKBURN,  C.  J.  I  am  of  opinion  that  these  votes  must  be  disallowed.  The 
question  arises  upon  the  construction  of  the  27th  section  of  the  Reform  Act,  2  W.  i, 
c.  45,  which  enacts  that  every  male  person  of  full  age,  and  not  subject  to  an}^  legal 
incapacity,  who  shall  occupy,  as  owner  or  tenant,  any  house,  &c  ,  of  the  clear  yearly 
value  of  not  less  than  101.,  shall,  if  duly  registered,  be  entitled  to  vote.  These  persons 
occupy  tenements  which  would  suffice  to  entitle  them  to  vote  if  their  occupation  were 
such  as  the  statute  requires.  But  it  appears  to  me  that  they  do  not  occupy  either  as 
owners  or  as  tenants.  We  are  bound  by  the  words  of  the  section  :  it  is  not  enough 
to  shew  a  beneficial  occupation,  unless  it  be  an  occupation  as  owner  or  in  the  legal 
relation  of  tenant  to  a  landlord.  Now,  it  is  clear,  and  indeed  it  is  [411]  conceded, 
that  these  parties  do  not  occupy  as  owner.s, — the  ownership  of  the  property  being  ex 
eoncessis  in  the  coi'poiation  aggregate.  Then,  do  they  occupy  as  teniuts ?  It  appears 
to  me  that  the}'  do  not.  There  is  nothing  in  the  circumstances  under  which  their 
occupation  arises  which  creates  either  expressly  or  by  implication  the  legal  relation  of 
landlord  and  tenant.  The  corporation,  as  it  seems  to  me,  occupies  in  the  persons  of 
its  several  members.  If  any  individual  member  of  the  body  were  improperly  interfered 
with  in  his  occupation,  his  only  remedy  would  be  by  an  application  to  the  court  of 
Chancery,  to  have  the  charity  administered  according  to  the  will  of  the  founder.  Cases 
of  rateability  under  the  4.3  Eliz.  c.  2,  have  been  referred  to.  But  in  these,  it  is  to  be 
observed,  the  party  occupying  is  to  be  rated  without  any  qualification  whether  as 
owner  or  as  tenant :  therefore,  any  beneficial  occupation  is  sufficient.  If  similar  words 
had  been  used  in  the  Reform  Act,  those  cases  might  have  been  important  to  shew 
that  these  persons  had  such  a  beneficial  occupation  as  would  give  them  a  right  to  vote. 
But  this  statute  requires  something  more.  I  think  the  appeal  must  be  allowed,  but 
without  costs. 

The  rest  of  the  court  concurring. 

Appeal  allowed,  without  costs. 

[412]    County  of  Northampton. — Southern  Division. 

William  Faulkner,  Appellant,  The  Overseers  of  Upper  Boddington, 

Be.qjmdnits.     Nov.  19th,  1857. 

[S.  C.  27  L.  J.  C.  P.  20 ;  4  Jur.  N.  S.  692  ;  6  W.  R.  101.] 

Pursuant  to  the  trusts  of  two  wills,  certain  lands  in  Northamptonshire  were  pur- 
chased in  1776,  and  vested  in  trustees  upon  trust  to  apply  the  rents  and  profits, 
amongst  other  charitable  purposes,  to  and  amongst  certain  persons  described  as 
"  the  six  beadsmen  of  Daventry,"  as  to  whose  origin  there  was  no  evidence.  The 
persons  thus  described  had  received  50s.  a  year  each  for  the  last  twenty  years ;  but 
they  had  all  been  appointed  since  the  passing  of  the  Reform  Act,  by  resolution  of 
the  bailifts  and  burgesses  of  Daventry,  in  whom  the  appointment  had  from  very 
early  times  been  vested,  and  who  were  also  trustees  under  the  above-mentioned 
wills :  — Held,  that  the  parties  so  appointed  had  not  an  estate  which  came  to  them 
by  promotion  to  an  office  within  the  meaning  of  the  2  W.  4,  c.  45,  s.  18,  and 
therefore  were  not  entitled  to  be  registered. 

At  a  court  holden  for  the  revision  of  the  list  of  voters  for  the  parish  of  Upper 
Boddington,  in  the  southern  division  of  the  county  of  Northampton,  Samuel  Hull 
duly  objected  to  the  names  of  AVilliam  Faulkner  and  five  others  (thereunder  written) 
being  retained  on  the  li-st  of  voters  for  the  said  parish  of  Upper  Boddington  ;  and,  it 
appearing  to  the  revising-barrister  that  the  validity  of  the  objections  to  the  several 
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names  of  persons  theieunder  written  (five)  depended  and  had  hecn  decided  by  him 
upon  the  same  sUite  of  facts  and  the  same  points  of  law,  he  declared  that  tlie  several 
appeals  against  such  decision  ought  to  be  consolidated ;  and  he  named  William 
Faulkner  to  be  the  appellant,  and  the  overseers  of  the  parish  of  l^pper  Boddington  to 
be  the  respondents,  in  such  consolidated  appeal. 

The  following  were  the  facts  of  the  case  : — 

The  six  persons  objected  to  are  called  "  The  Beadsmen  of  Daventry  ; "  and  they 
claim  a  right  to  vote  in  respect  of  their  freehold  estates  in  a  certain  piece  of  land  in 
the  parish  of  Upper  Boddington. 

'J'he  said  piece  of  land  was  purchased  about  the  year  1776,  with  moneys  bequeathed 
by  one  Edward  Sawbridgo  and  one  Mary  Walford  for  that  purpose,  and  was  conveyed 
to  trustees,  in  compliance  with  the  wills  of  the  said  Edward  Sawbridge  and  Mary 
Walford,  upon  trust  to  apply  the  rents  to  various  charitable  purposes,  and,  amongst 
other  things,  in  trust  to  pay  to  and  divide  [413]  amongst  the  six  Beadsmen  of 
Daventry  a  certain  portion  of  the  said  rents. 

The  land  is  let  to  one  Baseby,  and  the  net  amount  of  rent  received  by  the  trustees 
is  1001.  ;  out  of  which  the  trustees  have,  under  the  above-mentioned  trusts,  aniuially 
for  the  last  twenty  years  paid  to  each  of  the  six  beadsmen  the  sum  of  50s.  Previously 
to  that  time  the  amount  paid  to  them  was  not  so  large  ;  but  the  increase  arose  partly 
from  the  lent  of  the  land  being  raised,  and  partly  from  some  of  the  other  objects  of 
the  charity  ceasiug  to  exist. 

No  evidence  was  given  respecting  the  first  appointment  of  six  beadsmen  at 
Daventry  :  but,  from  veiy  early  times,  the  same  numbei'  had  been  kept  up  ;  the 
appointment  of  them  being  vested  in  the  bailiff  and  burgesses  of  Daventry,  who  were 
also  trustees  under  the  wills  of  the  said  Ii^dward  Sawbridge  and  Mary  Walford. 

The  beadsmen  are  now  appointed  by  a  resolution  of  the  trustees  entered  in  their 
miimte-book  in  this  form, — "A.  B.  is  appointed  a  beadsman,  in  the  place  of  C.  D., 
deceased  :  "  and  the  appointment  is  for  life. 

All  the  six  persons  objected  to  have  been  appointed  since  the  passing  of  the 
Keform  Act,  2  \V.  4,  e.  45. 

Neither  undei'  the  trusts  above  referred  to,  nor  in  their  character  as  beadsmen, 
are  they  liable  to  be  called  upon  to  perform  duties  or  services  of  any  kind  ;  nor  have 
they  in  fact  ever  been  so  called  upon. 

It  was  contended,  on  the  part  of  the  respondents,  that  the  persons  oi)jected  to  had 
no  estate,  either  legal  or  equitable,  in  the  land  out  of  which  the  said  rent  of  1001. 
issued  ;  and  that,  if  they  had,  it  was  not  of  sufficient  value  to  confer  the  franchise, 
having  been  acquired  since  the  passing  of  the  Kefoi-m  Act. 

On  the  part  of  the  ajipellants,  it  was  contemlcd  that  the  persons  objected  to  took, 
as  "beadsmen,"  an  eqtiit  [414]-able  estate  in  the  land,  of  sufficient  value;  because  the 
term  "beadsman,"  necessarily  imported  the  holding  a  "benefice,  office,  or  employ- 
ment," having  been  originally  applied  to  persons  who  were  employed  in  the  pious 
office  of  jiraying  for  others,  and  upon  whom,  according  to  the  usage  of  former  times, 
benefactions  were  fre(|ucntly  confcircd  in  consideration  of  such  employment. 

The  revising-bai  rister  held  that  (he  six  persons  ol)jected  to  had  an  equitable  estate 
in  the  land,  but  that  the  same  had  not  come  to  them  l)y  promotion  to  an}'  benefice  or 
oflicc  within  the  meaning  of  the  18th  section  of  the  2  W.  4,  c.  45,  and,  consequently, 
that  theii  estate  was  of  insufficient  value  :  and  he  accordingly  expunged  their  n;inies 
from  the  list. 

The  name,  resilience,  and  nature  of  the  qualification  of  William  Faulkner  appeared 
on  the  list  of  voters,  as  follows  ; — 


Christian  name  atid 
Hurnarne. 


Place  of  abwlp. 


Mlrnct,  IftMP,   or  otiicr  likfl   place,   Ac, 
Natiini  of  wlion*    Uir     proiMTly    is    siliiatt',    or 

i|nnlilicaUori.  imiiiM  of  llin  [ii-oprity,  not]  ttii'  iiaini' 

of  tliu  ttiiiaiil,  &.C 


FiiulkiuT,  William.       I     l)avi;iilrv.     !     Frci-liuM  Imd.     ,      I'lipi-r  I'ljildinglon. 
11  ,     William  Busuby. 

I  I 


Tiie  name,  residence,  ami  qualification  of  each  of  the  other  live  porsoiis  objected 
G.  P.  will.— L'G 
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to,  viz.  Joseph  Goodwin,  John  Newitt,  Abraham  Pool,  Tliomas  AVadams,  and  Thomas 
Woolf,  were  similarly  described  in  the  same  list. 

Haj'cs,  Serjt.,  for  the  appellant.  The  question  turns  upon  the  construction  of  the 
18th  section  of  the  Reform  Act,  2  W.  4,  c.  4-5,  which  enacts  "  that  no  person  shall  be 
entitled  to  vote  in  the  election  of  a  knight  or  knights  of  the  shire  to  serve  in  any 
future  parliament,  or  in  the  election  of  a  memlier  or  memlters  to  serve  in  any  future 
parliament  for  an}'  city  or  town  being  a  county  of  itself,  in  respect  of  any  freehold 
lands  or  tenements  whereof  [415]  such  person  may  be  seised  for  his  own  life,  or  for 
the  life  of  another,  or  for  any  lives  whatsoever,  except  such  person  shall  be  in  the 
actual  and  bona  fide  occupation  of  such  lands  or  tenements,  or  except  the  same  .shall 
have  come  to  such  person  by  marriage,  marriage-settlement,  devise,  or  promotion  to 
any  benefice  or  to  any  office,  or  except  the  same  shall  be  of  the  clear  yearly  value  of 
not  less  than  101.  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the 
same  ;  any  statute  or  usage  to  the  contrary  notwithstanding :  Provided  always  that 
nothing  in  this  act  contained  shall  prevent  any  person  now  seised  for  his  own  life,  or 
for  the  life  of  another,  or  for  any  lives  whatsoever,  of  any  freehold  lands  or  tenements 
in  respect  of  which  he  now  has,  or  but  for  the  passing  of  this  act  might  acquire,  the 
right  of  voting  in  such  respective  elections,  from  refciining  or  acquiring,  so  long  as  he 
shall  be  so  seised  of  the  same  lands  or  tenements,  such  right  of  ^'oting  in  respect 
thereof,  if  duly  registered  according  to  the  respective  provisions  hereinafter  contained." 
These  parties,  it  is  submitted,  are  entitled  within  the  fair  construction  of  that  section 
to  be  registered,  as  coming  within  the  exception  of  persons  having  an  (equitable) 
estate  of  freehold  of  the  required  value  coming  to  them  l)y  "promotion  to  an  office." 
[Cockburn,  C.  J.  Is  it  disputed  that  they  have  an  equitable  interest  ?]  That  question 
was  disposed  of  by  the  case  of  Simpson,  A-pp.,  Wilkinson.,  Ii'esp.,  7  M  &  G.  50,  8  Scott, 
N.  K.  814,  1  Lutw.  R.  C.  168.  [Cockburn,  C.  J.  The  point  is  not  open  to  the 
respondents  upon  the  case  as  stated]  Before  the  passing  of  the  Reform  Act,  these 
persons  would  ha\e  had  an  vuidoubted  right  to  vote ;  and  they  clearly  are  not  within 
the  object  of  the  disfranchising  part  of  the  section  in  question,  the  manifest  design  of 
which  was  to  prevent  the  acquisition  of  collusive  or  colourable  freeholds  for  life  for 
the  purpo.se  of  voting.  [Coekbuin,  [416]  C.  J.  To  what  "office"  are  these  persons 
promoted  ]]  The  office  of  beadsman.  [Cockburn,  C.  J.  Would  that  be  an  office 
such  as  would,  if  conferred  by  the  Crown,  disqualify  the  parties  from  sitting  in 
pai-liament  I]  That  is  hardly  the  test.  Dr.  Johnson, — and  Webster  adopts  the 
definition  (o), —defines  "Beadsman  "  thus, — "A  man  employed  in  praying,  generally 
in  praying  for  another,"  and  he  quotes  the  following  lines  from  Spencer's  Faerie 
Queene,  book  i.  canto  x.  36, — 

"  An  holy  hospitall 
In  W'hich  seven  bead-men,  that  had  vowed  all 
Their  life  to  service  of  High  Heaven's  King." 

And  he  also  quotes  a  portion  of  Proteus's  farewell  to  Valentine,  from  "  Two 
Gentlemen  of  Verona,"  Act  1,  Scene  1, — 

"  Wilt  thou  begone'?     Sweet  Valentine,  adieu  ! 
Think  on  thy  Proteus,  when  thou,  haply,  seest 
Some  rare  note-worthy  object  in  thy  tra\'el : 
Wish  me  partaker  in  thy  happiness. 
When  thou  dost  meet  good  hap ;  and,  in  thy  danger, 
If  ever  danger  do  environ  thee, 
Commend  thy  grievance  to  my  holy  prayers, 
For  I  will  be  thy  beadsman,  Valentine." 

Dr.  Nares,  in  his  Glossary,  has  it  thus, — "  Beadsman.  From  bede,  a  prayer,  and 
from  counting  the  beads  the  way  used  by  the  Romish  church  in  numbeiing  their 
prayers ;  a  prayer-man. — Commonly  one  who  prays  for  another."     And  he  refers  to 

(a)  Richardson  gives  the  following  quotation  from  "  The  Thief  and  the  Cordelier," 
by  Prior, — 

"  Tell  your  beads,"  quoth  the  priest,  "  and  be  fairly  truss'd  np. 
For  you  surely  to-night  shall  in  Paradise  sup." 
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the  same  passage  in  Shakspeie      He  further  says  :  "The  office  of  a  beadsman  is  thus 
expressed  by  Herrick, 

"  Yet  in  my  depth  of  grief  I'd  be 
One  that  should  drop  his  beads  for  thee." 

Bailey  al.so  defines  "  Beads-men,"  "Persons  devoted  to  prayer,  who,  in  a  ehantry 
or  religious  house  (in  [417]  jjopish  times)  said  a  certain  sett  of  prayers  for  patrons, 
having  an  allowance  for  performing  the  said  office  : "  and  he  gives  the  passage  from 
Spencer  above  cited.  The  circumstance  of  the  office  having  in  modern  times  become 
a  sinecure,  makes  no  diti'erence.  Dr.  Johnson  describes  a  sinecure  to  be  "  an  office 
which  has  revenue  without  employment.'  [Cookburn,  C.  J.  A  man  may  be  devoted 
to  prayer,  and  yet  not  hold  a!i  office.]  The  term  beadsman  is,  as  appears  from  the 
authorities  cited,  a  recognized  term  to  express  one  who  is  devoted  under  a  vow  to 
prayer.  "Office"  is  a  word  of  the  largest  signitieation  possible.  [Cockburn,  C.  J. 
Would  you  sav  that  a  monk  is  an  officer  ?]  Officers  are  of  infinitely  various  descrip- 
tions :  and  the  question  is,  whether  this  is  not  an  office  within  the  fair  and  reasonable 
construction  of  the  statute.  Dr.  Johnson  defines  an  office  to  be  "  a  public  charge  or 
employment,"  or  a  "  particular  employment."  In  Com.  Dig.  Franchises,  it  is  "a  right 
to  exercise  a  public  or  piivate  employment,  and  to  take  the  fees  and  emoluments 
belonging  to  it."  In  Cruise's  Digest,  vol.  iii.,  p.  92,  it  is  said,  "an  office  is  a  right  to 
exercise  a  public  or  private  employment,  and  to  take  the  fees  and  emoluments  belong- 
ing to  it."  A  similar  definition  is  given  in  2  Bl.  Comm.  36.  The  word  office  is 
manifestly  comprehensive  enough  to  embrace  an  employment  of  this  sort.  It  is  not 
necessary  that  it  should  ije  a  thing  falling  within  the  statutes  of  5  &  6  Ed.  6,  c.  16, 
and  49  G.  3,  c.  126(rt).  An  endowed  schoolmaster  (i),  a  curate  (e),  a  dissenting- 
minister  (d),  and  a  Eoman  Catholic  priest  (c),  though  they  do  not  hold  "  offices  "  in  the 
strict  legal  sense,  are  yet  entitled  to  [418]  vote  in  respect  of  lands  held  by  them  as 
such.  Amongst  offices  may  be  mentioned  the  antient  one  of  "Tubman"  in  the 
Exchequer,  the  origin  of  which  seems  to  be  involved  in  impenetrable  mystery. 

Field,  for  the  respondents,  was  not  called  upon. 

CocKlU'RK,  C.  J.  I  entertain  no  doubt  whatever  that  the  decision  of  the  revising- 
barrister  was  right,  and  that  the  six  persons  whose  names  are  mentioned  in  the  case 
are  not  entitled  to  be  upon  the  register.  The  question  turns  upon  the  18th  section 
of  the  Reform  Act,  2  W.  4,  c.  45,  which  abolishes  the  right  of  voting  in  respect  of 
fi'eeholds  for  life,  except  in  certain  specified  cases,  one  of  which  is,  where  the  lands  or 
tenements  in  respect  of  which  the  right  to  vote  is  claimed  shall  have  come  to  the 
party  claiming  by  promotion  to  an  office.  The  individuals  in  question  ai'c  called  "the 
Beadsmen  of  Daventry,"  and  as  such  aie  entitled  to  receive  a  yearly  sum  out  of  the 
I'cnts  of  certain  lands.  They  are  appointed  Ijy  the  bailid'  and  l)urgesses  of  Daventry, 
who  are  trustees  under  the  wills  of  Fdward  Sawliride  and  Mary  AN'alford,  to  whom 
certain  moneys  had  some  time  prior  to  the  year  1776  been  bequeathed  upon  trust  to 
purchase  lands  and  to  apply  the  rents  to  various  charitable  purposes,  amongst  others, 
a  portion  thereof  to  and  amongst  the  six  beadsmen  of  l)aventry.  It  appears  that  the 
whole  of  these  six  persons  have  been  appointed  since  the  passing  of  the  Reform  Act, 
and  that,  neither  under  the  trusts  above  referred  to,  nor  in  their  character  as  beads- 
men, are  they  liable  to  be  called  upon  to  perform  duties  or  services  of  any  kind,  nor 
have  they  ever  been  .so  c;ilk;d  u|)on.  The  whole  (juestion  is,  whether  their  appoint- 
ment as  beadsmen  is  a  "promotion  to  an  office"  within  the  meaning  of  the  statute. 
I  am  clcai-ly  of  opinion  that  there  is  nothing  [419]  in  the  facts  stated  to  us  by  the 
revising-liarristcr  to  w.arraiit  us  in  holding  that  they  fill  such  an  olfice  as  to  entitle 
them  to  vote.  I  am  far  from  saying,  that,  under  some  circumstances,  l)eadsmen  may 
not  be  persons  holding  an  office, — for  instance,  if  the  appointment  involved  the 
poiformancc  of  duties  of  a  public  character.  But  all  that  appears  here  is,  that  these 
persons  are  appointed,  and  that  they  arc  the  recipients  of  a  yearly  stipend  or  allow- 
ance.    Beadsmen,  according  to  the  definitions  given  by  the  authors  to  whom  wo  have 

(a)  See  Hopkins  v.  I'nswtt,  4  C.  B.  578;  Stemi  v.  Cliftmi,  9  C.  B.  110. 
{b)  See  Elliott,  23;  Iley wood's  Co.  El.  127  ;  Rogei'S,  122. 

(c)  See  Rogers,  122  ;  Elliott,  25. 

(d)  Hcywood's  Co.  V\    130;  Elliott,  25;  Rogers,  125. 
(«)  Elliott,  31. 
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been  referred,— some  of  which  are  not  often  quoted  in  coui-ts  of  hivv, — seem  to  have 
been  in  aiitient  times  persons  who  devoted  themselves  to  prayer, — not  merely  on  their 
own  account,  but  for  the  benefit  also  of  others.  There  is  nothing  on  the  face  of  this 
case  to  shew,  and  we  cannot  assume,  that  there  are  any  duties  attached  to  the  appoint- 
ment which  would  constitute  it  an  office.  I  am  not  sure,  that,  in  construing  this  act, 
we  ought  not  to  look  at  the  state  of  things  which  existed  at  the  time  of  its  passing. 
And,  assuming  that  persons  of  this  description  iu  former  times  had  duties  to  perform, 
all  such  duties  had  ceased  long  since,  and  at  the  time  of  the  passing  of  the  act  these 
persons  were  merely  the  recipients  of  charity.  It  is  not  necessarj',  therefore,  in  this 
case  to  lay  down  precisely  what  is  and  what  is  not  an  "  office  "  within  the  meaning  of 
the  statute.  It  is  enough  to  say  that  nothing  has  been  brought  before  us  on  this 
occasion  to  satisfy  us  that  these  persons  stand  in  the  position  of  persons  possessed  of 
an  "  office  "  in  respect  of  which  the  act  of  parliament  intended  that  the}'  should  l)e 
entitled  to  vote. 

Williams,  J.  I  am  entiiely  of  the  same  opinion.  Assuming  the  benefit  which 
the  beadsmen  were  entitled  to  under  the  trusts  of  the  donors'  wills  to  constitute  an 
estate  sutiicicnt  in  point  of  de.scription  and  value,  if  [420]  within  one  of  the  exceptions, 
the  question  is,  whether  they  came  to  that  estate  by  promotion  to  an  "otHce"  within 
the  meaning  of  the  18th  section  of  the  Reform  Act.  I  am  of  opinion  that  there  is 
nothing  on  the  face  of  the  case  to  shew  that  they  did.  I  quite  agree  with  my  Lord 
in  thinking  that  it  would  be  wrong  to  say  that  there  may  not  be  beadsmen  who  are 
appointed  to  an  otiice  which  might  bring  them  within  the  act, — men  who  might  have 
duties  to  perform  which  would  constitute  in  law  an  office.  But  here  there  is  nothing 
to  shew  that  they  owe  any  duty  to  anybody.  There  are  twelve  beadsmen  attached 
to  Westminster  Abbey  (a) ;  though  what  their  duties  at  this  day  may  be,  I  do  not 
know  :  nor  do  I  know  whether  they  have  e\er  claimed  a  right  to  vote  or  not. 

Crowder,  J.  I  also  am  of  opinion  that  the  decision  of  the  revising-bairister  was 
right.  The  simple  question  is  whether  there  was  evidence  before  him  that  the  persons 
claiming  to  be  retained  on  the  register  were  persons  possessed  of  an  estate  by  pro- 
motion to  an  office  within  the  meaning  of  the  exception  in  the  liSth  section  of  the 
Reform  Act.  There  is  no  evidence  beyond  the  argument  mentioned  in  the  case,  that 
the  term  beadsman  necessarily  imported  the  holding  a  "  benefice,  office,  or  employ- 
ment." It  is  possible  that,  in  former  [421]  times,  some  duties  may  have  attached  to 
the  office  of  beadsman  :  but  nothing  is  stated  to  justify  the  conclusion  that  that  is  so 
here.  And  I  must  beg  to  express  my  strenuous  dissent  from  the  assumption  of  mj' 
Brother  Hayes  that  it  was  the  intention  of  the  framers  of  the  Reform  .Act  to  confer 
the  franchi.se  in  a  case  of  this  sort.  I  think  that,  if  the  attention  of  parliament  had 
been  drawn  to  the  subject,  the  probability  is  that  they  would  most  particularly  have 
excluded  these  beadsmen,  as  well  as  all  other  recipients  of  charity. 

WiLLKS,  J.  I  am  entirely  of  the  same  opinion.  However  the  matter  may  be 
stated  to  raise  an  inference  that  these  persons  may  in  some  former  time  have  been 
appointed  to  some  ottice  in  an  antient  hospital,  the  only  conclusion  one  can  possibly 
arrive  at  upon  the  statement  of  this  case  is,  that  they  e.xist  now  solely  for  the  purpose 
of  receiving  their  yearly  stipend  under  the  ti-usts  of  the  wills  referred  to.  '  They  are 
not  persons  promoted  to  an  office,  or  to  anything  like  an  office.  The  appeal  must  be 
dismissed. 

Field,  for  the  respondents,  asked  for  costs. 

Hayes,  Serjt.,  submitted  that  there  was  reasonable  ground  for  the  appeal,  these 
votes  never  having  been  objected  to  before. 

WlLLES,  J.  The  rule  has  always  been,  to  dismiss  the  appeal  with  costs,  where  the 
respondent  has  not  been  called  upon. 

Appeal  dismisseil,  with  costs. 

(a)  Probably  attached  to  the  Hospital  founded  by  Henry  VII.,  which  is  thus 
alluded  to  in  Dart's  Westmonasteiium,  vol.  i.,  p.  32, — "  He  founded  an  Hospital  for 
thirteen  poor  people,  one  of  which  to  be  a  priest,  and  allowed  the  priest  Gd.  per  week 
and  the  others  2|d.  per  week,  &c.  All  which,  by  agreement,  the  Abbot  Islip  obliged 
himself  to  perform,  as  did  after  him  his  successor  Benson,  who  on  Monday  the  12th 
daj'  of  May,  in  the  20th  j'ear  of  the  leign  of  King  Henry  VIII.,  came  before  the  then 
Lord  Chancellor  Audley  into  Westminster  Hall,  between  nine  and  ten  in  the  morning, 
and  entered  into  obligations  for  that  purpose." 
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[422]    CoiNTY  OF  Durham. — Northern  Division. 

Washbourne  West  and  Another,  Appellants,  John  Stephenson  Robson, 
Respondent.     June  12th,  1858. 

[S.  C.  27  L.  J.  G.  P.  2G2 ;  4  Jur.  N.  S.  666 ;  6  W.  K.  6.59.] 

Lord  Crewe,  by  his  will,  in  1720,  devised  lands  in  Hunston worth,  in  the  count}'  of 
Durham,  of  the  net  yearly  value  of  7351.,  and  also  lands  in  Northumberland,  of  the 
net  yearly  value  of  56001.,  to  five  trustees  in  fee,  upon  trust  out  of  the  rents,  i\;c. 
thereof  to  pay  cerUiin  yearly  sums  to  certain  persons,  amongst  others,  "  the  yearly 
sum  of  101.  a  piece  to  each  of  the  fellows  of  Lincoln  College,  O.xford," — the  aggre- 
gate of  such  yearly  sums  being  7401.  ;  and  he  directed  that  all  the  ainiual  pa3'ments 
to  be  so  made  should  be  made  to  the  bursar  of  the  college  for  the  time  lieing,  to  be 

,  by  him  paid  for  the  uses  aforesaid  : — Held,  that  the  fellows  were  not  owners  of  a 
rent-chaige,  there  being  no  power  of  distress  ;  nor  of  a  rent  of  any  sort  of  the  value 
of  101.  a  year  issuing  out  of  lands  in  Durham. — Held  also,  that  their  interest  was 
not  an  estate  coming  to  them  by  devise  within  the  meaning  of  the  ISth  section  of 
the  Reform  Act,  2  W.  4,  c.  45, — or  by  promotion  to  a  benefice  or  office  within  that 
section. — Whether  they  could  be  considered  as  cestuis  que  trust  in  actual  occupa- 
tion of  any  part  of  the  lands,  so  as  to  be  entitled  to  freeholds  at  all, — (juserc? — But, 
held,  that,  at  all  events,  they  were  not  possessed  of  freeholds  of  the  value  of  40.s.  a 
yeai'  in  Durham,  inasmuch  as  the  net  proceeds  of  the  lands  in  the  two  counties  must 

■  be  rateably  appoitioned  for  the  payment  of  all  the  sums  charged  thereon  umler  the 
will,  and,  so  appoitioning  them,  the  value  in  Durham  was  not  suthcient  to  give  each 
of  the  donees  40s.  per  annum. 

At  a  court  held  for  the  revision  of  the  lists  of  voter.s  foi'  the  Northern  Division  of 
the  county  of  Durham,  Octavius  Ogle  and  Wasliboui-ne  West  respectively  claimed  in 
writing,  pursuant  to  the  statute  in  that  liehalf,  to  he  entitled  to  vote  in  the  election 
of  knights  of  the  shire  for  the  Northern  Division  of  the  said  county,  and  to  have  their 
names  rcsj)ectively  inserted  in  the  list  of  voters  for  the  said  di\ision,  in  the  township 
and  parish  of  llunstonworth,  in  the  said  division  ;  and  John  Stephenson  Kobson,  being 
a  person  on  the  register  of  voters  for  the  .said  division,  duly  olijected  to  the  said  several 
claims  of  the  .said  Oetavius  Ogle  and  Washbourne  West. 

The  nature  and  local  description  of  the  qualification  of  Ogle  and  West,  as  stated 
in  the  claim,  were  as  follows,  viz.  the  nature  of  the  (lualitication  in  tiie  third  column 
was  "rent-charge,"  anrl  the  local  description  in  the  fourth  column  was,  "William 
Nicholas  Darnell,  clerk,  and  the  four  other  acting  trustees  undei'  Lord  Crewe's  will, 
owners,"  the  ])roperty  situate  "  in  the  parish  of  Hunstonworth." 

The  facts  of  the  case,  as  ]ii'oved,  were  as  follows  : — [423]  Lord  Cicwe  being  seised 
in  fee  of  certain  lands,  tenements,  and  liei(!ditainents,  in  the  township  and  ]>arish  of 
Hunstonworth,  in  the  county  of  Durham,  and  also  of  other  lands,  tenements,  and 
hei-editaments  in  the  county  of  .\orthumbcrland,  b}'  his  will,  dated  the  25th  of  June, 
1720,  and  pi-operly  e.xecuited  (and  attested)  to  pass  real  estates,  devised  all  the  said 
lands,  tenements,  and  hereditaments  to  five  trustees  named  in  the  said  will,  their  heirs 
and  assigns  for  evei',  upon  the  following  trusts,  viz.  upon  trust  that  they  the  said 
trustees,  and  the  sui'vivors  and  survivor  of  them,  and  the  heirs  and  assigns  of  the 
survivor  of  them,  shoulfl,  out  of  the  rents,  issues,  and  profits  of  the  said  lands,  tene- 
ments, and  heredit.-inients  in  the  said  counties  of  Dur'ham  and  Northumlicrland,  for 
ever  thcTeafter  pay  or  cause  to  be  paid  the  yearly  sum  of  201.  to  each  and  every  of 
twelve  exhibitioners  of  Lincoln  College  in  the  University  of  Oxford,  which  he  had 
then  already  named  and  appointed,  oi'  which  lie  should  thereafter  nominate  anil 
ap[ioint,  and  to  each  and  every  of  twcilve  cxhibitiDiiers  to  lie  elected  and  chosen  after 
his  fleeease,  as  thereinaftei'  mentioned,  as  should  be  undergraduat(!  commoners  in 
Lincoln  College  aforesaid,  and  who  were  or  should  be  natives  of  the  dioceses  of 
Durham,  and,  for  want  of  su(rh  natives,  of  Northallcrtonshire,  Howdcnshire,  in  the 
county  of  York,  or  of  Leicestershire,  and  particularly  of  the  parish  of  Newbold 
Verdon,  or  of  the  diocese  of  Oxford,  whereof  he  was  formerly  bishop,  or  of  the  comity 
of  Noi'thampton,  in  which  county  he  was  born  (with  certain  directions  and  limitjvtions 
for  electing  fresh  exhibitioners  in  case  of  vacancies,  and  as  to  the  time  and  conditions 
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of  the  holdings  of  the  said  exhiliitions,  not  material  in  the  judgment  of  the  revnsing- 
barrister  to  the  present  cases) ;  upon  the  further  trust,  that  the  said  trustees,  their 
heirs  and  assigns,  should,  out  of  the  rents,  issues,  and  profits  of  the  said  lands,  [424] 
tenements,  and  hereditaments  in  the  said  counties  of  Durham  and  Northumberland 
devised  to  them  as  aforesaid,  for  ever  thereafter  pay  the  annual  sums  thereinafter 
mentioned,  that  is  to  say,  unto  the  minister  of  the  parish  church  of  Bamborough,  iu 
the  county  of  Northumberland,  and  his  successors,  the  yearly  sum  of  401.  per  annum, 
and  to  the  minister  of  St.  Andi'ew's,  Auckland,  in  the  county  of  Durham,  and  his 
successors,  the  yearly  sum  of  301.,  and  the  yearly  sum  of  101.  a  piece  for  the  augmenta- 
tion of  twelve  poor  rectories,  vicarages,  small  livings,  or  curacies  in  the  diocese  of 
Durham,  such  as  he  should  by  any  writing  or  writings,  codicil  or  codicils,  under  his 
hand  and  seal,  to  be  attested  by  three  or  more  credible  witnesses,  from  time  to  time 
direct  and  appoint,  and,  in  default  thereof,  to  and  for  the  augmentation  of  tweh'e  such 
poor  rectories,  vicarages,  small  living.?,  or  curacies  within  the  diocese  of  Durham 
aforesaid,  as  the  same  trustees,  and  the  survivors  and  survivor  of  them,  and  the  heirs 
and  assigns  of  the  survi\  or  of  them,  should  direct  and  appoint ;  and  unto  the  minister^, 
lecturers,  or  curates  of  the  parishes  of  All  Saints  and  St.  Michael's,  in  Oxford,  of 
Twyford,  iu  the  county  of  Bucks,  and  of  Comb,  in  the  county  of  Oxford,  which 
belonged  to  Lincoln  College  aforesaid,  and  to  their  several  successoi's  for  the  time 
being,  the  several  yearly  sums  of  101.  a  piece,  for  catechising  youth  within  the  same 
respective  parishes  ;  and  unto  the  poor  scholars  of  Trap  and  Marshall  in  Lincoln 
College  aforesaid  (being  eight  in  number)  such  annual  sums  as  would  make  up  and 
increase  their  respective  scholarships  to  the  yearlj-  sums  of  101.  a  piece  (including 
what  they  then  already  respectively  received  on  account  of  their  several  scholarships), 
to  the  intent  that  their  respective  scholarships  might  be  all  alike  in  their  respective 
yearly  values  ;  and  to  the  bible  clerk  of  Lincoln  College  aforesaid  such  annual  sum 
as  would  make  up  and  in-[425]-crease  his  salary  to  the  yearly  sum  of  101.  (includ- 
ing what  he  then  already  received  on  account  of  his  clerkship) ;  and  also  the  yearly 
sum  of  201.  to  the  rector  of  the  said  college,  and  the  yearly  sum  of  101  a  piece  to 
each  of  the  said  fellows  of  the  said  college,  w-hich  benefactions  he  gave  to  the  said 
rector  and  fellows  of  Lincoln  College  aforesaid,  and  to  the  college  aforesaid,  being  the 
place  where  he  had  had  his  education,  and  of  which  college  he  was  first  fellow,  and 
afterwards  rector  ;  and  to  each  of  the  almsmen  and  alraswomen  in  each  of  the  hospitals 
in  Durham  and  Bishop  Auckland  of  the  foundation  of  Bishop  Cozens,  and  to  each  of 
the  six  almswomeu  in  the  hospital  of  Brackley,  in  the  county  of  Northampton,  of  the 
foundation  of  his  giandfather.  Sir  Thomas  Crewe,  and  to  each  of  the  two  almswomen 
in  the  hospital  at  Hinton,  in  the  said  county  of  Northampton-,  of  the  foundation  of 
Elisha  Hele,  Esq.,  the  several  yearly  sums  of  40s.  a  piece ;  and  to  such  school-master 
of  Newbold  Vernon  aforesaid  for  the  time  being,  the  yearly  sum  of  201.  ;  and  to  the 
trustees  for  the  time  being  of  the  hundred  of  Spackenhoe,  in  the  county  of  Leicestei', 
foi'  the  relief  of  the  widows,  orphans,  and  children  of  poor  clergymen  deceased,  and 
to  their  successors,  the  yearly  sum  of  101.,  to  be  by  the  said  trustees  and  their 
successors  distributed  for  the  relief  of  widows,  orphans,  and  children  of  poor  clergymen 
deceased,  within  the  said  hundred,  in  such  proportions  as  the  said  trustees  and  their 
successors  should  think  tit ;  and  unto  the  minister  and  churchwardens  of  the  parish 
of  Daventry,  in  the  counts  of  Northampton,  and  to  their  successors,  the  yearly  sum 
of  61.,  to  be  by  them  paid  and  applied  for  and  towards  the  support  and  maintenance 
of  a  charity-school  to  teach  poor  children  of  the  said  parish  of  Daventry  to  read 
English  and  write  ; — All  which  said  payments  he  willed  and  desired  should  be  for  ever 
thereafter  paid  in  manner  following,  that  is  to  say,  [426]  unto  the  said  almsmen  and 
almswomen,  by  quai-terly  equal  pa3'ments,  on  the  feasts  of  St.  Michael  the  Archangel, 
St.  Thomas  the  Apostle,  the  Annunciation  of  the  Blessed  Virgin  Mary,  and  St.  John 
the  Baptist, — the  first  payment  to  begin  and  be  made  at  such  of  the  said  feasts  wdiich 
should  first  or  next  happen  after  his  decease  ;  and  all  other  the  annual  payments  by 
half-yearly  equal  payments,  at  the  feast  of  St.  Michael  the  Archangel  and  Annuncia- 
tion of  the  Blessed  Virgin  Mary, — the  first  payment  thereof  to  begin  and  be  made  at 
such  of  the  same  two  last^mentioned  feasts  which  should  first  and  next  happen  after 
his  decease  :  And  the  testator  by  his  said  will  did  will,  order,  and  direct  that  all  the 
said  ainiual  payments  by  him  directed  to  be  paid  to  the  said  rector,  fellows,  exhibi- 
tioners, poor  scholars  of  Lincoln  College  aforesaid,  and  to  the  said  ministers,  lecturers, 
or  curates  of  All  Saints,  St.  Michael's  Tywford,  and  Comb  aforesaid,  and  to  the  bible 
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clerk,  should  be  from  time  to  time  reeeived  by  the  bursar  of  the  said  eollege  for  the 
time  being,  as  other  rents  of  the  said  college  were  by  him  received,  to  be  by  him  paid 
for  the  uses  aforesaid,  and  for  no  other  use  or  uses  whatsoever, — whom  the  testator 
thereby  required  to  give  security  to  pay  the  money  coming  to  his  hands  by  virtue 
of  that  his  will  to  the  uses  aforesaid,  to  the  satisfaction  of  the  I'ector  and  feliaws  of 
the  college  aforesaid  :  And  his  will  was,  and  he  did  thei-eb}'  direct,  that  all  the  said 
annual  payments  for  evei'  thereafter  should  be  made  without  any  deduction  or  abate- 
ment whatsoever  for  taxes,  charges,  or  assessments  for  or  by  i-easoii  of  any  act  or  acts 
of  pai'liament  then  already  made  or  thereafter  to  be  made,  or  by  reason  or  means  of 
any  other  payments,  matter,  or  thing  whatsoever,  and  to  begin  to  be  made  in  manner 
as  he  had  thereinlteforc  directed. 

Then  followed  directions  as  to  the  application  of  the  [427]  surplus  rents  "after 
the  said  ainuial  payments  siiould  be  made,  and  not  before,"  which  the  revising-barrister 
did  not  think  material  to  be  set  forth. 

The  will  contained  a  clause  for  the  election  and  appointment  of  new  trustees  from 
time  to  time,  on  the  death  of  any  one  or  more  of  the  trustees  appointed  by  the  will, 
so  as  the  trustees  should  never  exceed  five  in  number,  and  providing  that  the  rector 
of  Lincoln  College  for  the  time  being  should  be  one  of  the  trustees:  and  the  will  con- 
tained a  further  clause,  directing  that  the  trustees  for  the  time  being  should  be 
satisfied  and  paid  their  charges  and  expenses  which  they  or  any  of  them  should  be 
put  unto,  lay  out,  or  expend  in  or  about  the  execution  of  all,  every,  or  any  of  the 
trusts  aforesaid,  or  by  reason  of  any  matter  or  thing  whatsoevei'  anyways  relating  to 
or  concerning  that  his  will,  or  the  trusts  therein  contained. 

The  trustees  are  and  have  been  for  several  years  past,  James  Thompson,  rector  of 
Lincoln  College,  Charles  Thorp,  William  Nicholas  Darnell,  Henry  George  Liddell,  and 
John  Dixon. 

Hnnstonworth  is  a  parish  ;  and  the  parish  and  township  are  co-extensive. 

Lincoln  College  is  a  corporation  aggregate,  styled  "The  Warden  or  Rector  and 
Scholars  of  the  Blessed  Virgin  Mary  and  All  Saints,  Lincoln,  commonly  called  Lincoln 
College  ;"  and  the  rector  and  fellows  are  respectiveh'  memijcrs  of  the  body  corporate. 
The  said  Octavius  Ogle  and  Washbourne  West  are,  and  have  been  foi'  several  years, 
respectively,  fellows  of  the  said  college. 

The  aggregate  amount  of  the  said  several  anmial  sums  so  Ijy  the  saiil  will  primarily 
made  payable  out  of  the  rents,  issues,  and  profits  of  the  saiil  devised  lands,  tenements, 
and  hereditaments  in  Durham  and  Northumberland  is,  7-iOl.  6s.  f<(\.  ;  and  they  are 
and  alwa3's  [428]  have  been  paiil  out  of  a  joint  fund  derived  from  the  rent,  issues, 
and  pi'oHts  of  the  whole  of  the  said  devised  land.s,  tenements,  and  hereditaments  in 
Durham  and  Northumberland,  without  distinction. 

All  the  annual  payments  directed  by  the  .said  will  to  be  paid  to  the  rector,  fellows, 
exhibitioners,  and  pooi-  scholars  of  Lincoln  College,  and  to  the  ministers,  lecturers, 
or  curates  of  All  Saints,  St.  Michael  Twyford,  and  Comb  aforesaid,  and  to  the  bible 
t^lerk,  ai'c  and  have  always  been  paid  Ijy  the  said  trustees  to  and  received  by  the 
bursar  of  Lincoln  College  for  the  time  lieing,  to  be  by  him  paid  to  and  for  the  uses 
aforesaid,  pinsuant  to  the  direction  of  the  said  will ;  and  the  moneys  so  received  by 
the  bur.sai'  have  never  Ijeen  nor  are  carried  to  the  corporate  funds  of  the  college,  but 
luu'c  always  been  and  are  by  him  distriljuted  amongst  and  paid  to  the  individuals 
e!ititled  to  receive  the  same,  as  directed  b\'  the  .said  will.  The  rest  of  the  said  amuial 
sums  are  paid  by  the  trustees  directly  to  the  parties  entitled  to  receive  the  same. 

The  gro.ss  annual  rental  of  the  said  devised  esfaites  in  Hnnstonworth  amounts  to 
8001.  a  year. 

The  ordinary  management  of  those  estates,  including  the  collection  of  rents,  costs 
the  trustees  from  251.  to  301.  a  year;  and  the  repairs  incident  to  the  same  estate 
liavc  on  an  average  for  the  last  twenty  years  cost  tiie  trustees  from  401.  to  501.  a  year. 

The  amount  of  the  lutt  annual  rental  of  the  Hnnstonworth  estates  is  less  than  the 
aggi'c^gatc  .aniount  of  the  .mnual  sums  charged  on  those  estates  and  the  said  estates 
in  Northiunlicrland. 

Of  the  .said  devised  estates  in  Northumberland,  |)arts  are  situate  in  the  Northern 
Division  of  the  county,  and  the  rest  in  the  Southern  Division  thereof.  The  amount 
of  the  gross  atunial  rcnt.d  of  those  |)arts  which  are  situate  in  the  Nortlu'in  Division 
of  Northumberland  [429]  is  ()5(inl.  ;  and  the  animal  expenses  incurred  by  the  trustees 
for  the  ordinary  management  and  lepairs  of  those  parts  of  the  property,  amount  to 
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15001.  The  gross  annual  rental  of  those  parts  which  are  situate  in  the  Southern 
Division  of  Northumberland  amounts  to  15001.  ;  and  the  annual  expenses  incurred  by 
the  trustees  for  the  ordinary  management  and  repairs  of  those  parts  of  the  property, 
amount  to  4001. 

The  qualification  of  the  appellant  was  thus  stated  in  the  list  of  voters : — 

HUNSTONWORTH. 


Name. 

Place  of  abode. 

Nature  of 
qnalilication. 

If  the   (lualitieation    consists    of  rent- 
charges,  the  names  of  the  owners  of 
the  property  out  of  wliich  the  i-ent 
is  issuing;  and  the  situation  of  such 
property. 

West,  Washbounie. 

O.Kford. 

Reiit-cbarge. 

William  Nicholas  Darnell,  clerk, 
and     the    four    other     acting 
trustees   under    Lord    Crewe's 
will,   owners   of  the  property 
situate  in  the  parish  of  Hun- 
stonworth. 

It  was  objected  on  the  part  of  the  said  John  .Stephenson  Robson, — 

First,  that  the  statement  of  the  nature  and  description  of  the  qualifications  of  the 
said  Octavius  Ogle  and  ^\'ashbourne  West  in  the  register,  as  apparent  on  the  face 
thereof,  was  imperfect  and  defective  : 

Secondly,  that  the  qualifications  of  the  said  Octavius  Ogle  and  Washbounie  West, 
as  described  in  the  register,  were  not  supported  in  fact ;  and  that  neither  of  them  had 
a  sufhcient  rent-charge  or  estate  in  Hunstonworth  to  qualify  him  to  vote  in  the  election 
of  knights  of  the  shire  for  the  said  Northern  Division  of  Durham,  because  the  said 
rent-charges  issued  out  of  lands  in  Northumberland  as  well  as  those  in  Hunstonworth, 
jointly  : 

Thirdly,  that,  if  the  said  rent>charges  ought  to  lie  [430]  rateably  and  proportionably 
distributed  over  each  division  in  each  county,  in  proportion  to  the  whole  pioperty  in 
each  division,  and  if  such  ivateable  and  proportionable  apportionment  of  the  said  rent- 
charges  were  made,  or  if  any  other  apportionment  which  could  be  legally  made  were 
made,  then  and  in  an}^  such  case  neither  the  said  Octavius  Ogle  nor  the  said  \\  ash- 
bourne  AVest  would  have  a  rent-charge  out  of  the  lands  in  the  parish  of  Hunstonworth 
of  suthcient  amount  to  qualify  him  to  vote. 

Fourthly,  that  the  interest  of  the  said  Octavius  Ogle  and  Washljourne  West 
respectively  in  their  said  respecti\'e  annuities  was  equitable  merely  ;  and  that  they 
could  not  elect  to  take  their  annuities  out  of  the  rents  of  the  lands  in  Hunstonworth. 

Fifthly,  that  the  said  Octavius  Ogle  and  Washbourne  West,  being  respectively 
members  of  the  corporation  aggregate  of  Lincoln  College  aforesaid,  had  not  individually 
such  an  estate  or  interest  in  their  said  aiuuiities  as  to  qualify  them,  or  either  of  them, 
to  lie  on  the  said  register  of  voters. 

The  revising-barrister  o\ei'ruled  the  first,  fourth,  and  last  objections,  and  held  the 
second  and  third  objections  to  be  valid,  and  rejected  the  said  claims,  and  expunged 
from  the  list  of  claimants  and  the  register  of  voters  the  several  names  of  the  said 
Octavius  Ogle  and  Washbourne  West ;  whereupon  the  parties  objected  to  ga\'e  notice 
of  appeal,  and  their  appeals  were  allowed,  and  consolidated. 

Montague  Smith,  y.  C.  (with  whom  was  Manisty,  Q.  C.)  for  the  appellants.  The 
decision  of  the  revising-barrister  disallowing  the  votes  of  the  appellants  is  clearly 
wrong.  The  statute  is  satisfied  if  each  is  shewn  to  possess  a  freehold  interest  of  the 
value  of  4Us.  a  j^ear ;  for,  it  is  an  estate  which  comes  to  them  by  devise  within  [431] 
the  exception  in  s.  18  of  the  Keform  Act.  They  take,  under  the  devise  in  Lord  Crewe's 
will,  an  interest  sufficient  within  the  ij  H.  8,  c.  7,  10  H.  6,  c.  2,  and  18  G.  2,  c.  18,  s.  5, 
to  entitle  them  to  vote, — an  equitable  rent-charge.  [Cockburn,  C.  J.  Is  it  an  interest 
of  the  value  of  40s.  a  year  i.ssuing  out  of  lands  in  Durham  ?J  It  is.  A  rent-charge 
issues  out  of  every  part  of  the  land,  and  therefore  the  whole  is  charged  upon  the  lands 
in  Durham.  And  the  interposition  of  trustees  makes  no  difference.  [Cockburn,  C.  J. 
The  money  is  to  be  paid  to  the  bursar  of  Lincoln  College.]     His  is  merely  the  hand 
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to  receive  it:  the  bequest  is  to  the  individuals.  15y  tlic  5th  section  of  the  18  (4.  2, 
c.  18,— which  was  the  priucipal  statute  which  regulated  the  right  of  voting  at  the  time 
of  the  passing  of  the  Reform  Act, — it  was  enacted  "  that  no  person  should  vote  without 
having  a  freehold  estate  in  the  county  for  which  he  votes,  of  the  clear  yearly  value 
of  40s.  over  and  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the  .same, 
or  without  having  been  in  the  actual  possession  or  in  receipt  of  the  rents  and  profits 
thereof  for  his  own  use  above  twelve  calendar  months,  unless  the  same  c;ime  to  him 
within  that  time  by  descent,  marriage,  marriage-settlement,  devise,  or  promotion  to 
a  benefice  in  a  church,  or  by  promotion  to  an  office."  And  the  Reform  Act  has  not 
interfered  with  that  right.  [Crowder,  J.  You  contend  that  these  parties  had  a  right 
to  vote  for  both  counties  I]  It  may  be  so.  At  all  events,  they  have  a  clear  right  to 
\ote  for  Durham.  If  an  apportionment  took  place,  there  would  still  be  enough  to  give 
moie  than  40s.  a  year  in  each  county. 

Hindmarch  (with  whom  was  J.  R.  Davison),  for  the  lespondent.  The  revising- 
barrister  has  stated  five  objections  to  the  right  of  the  appellants  to  vote :  and,  if  any 
one  of  those  objections  be  well  founded,  the  appeal  [432]  cannot  prevail ;  for  it  is  the 
entire  decision  that  is  brought  before  this  court  for  review.  [Cockburn,  C  J.  The 
appellants  do  not  appeal  against  that  part  of  the  decision  which  is  in  their  favour.] 
The  only  object  of  putting  all  the  points  in  the  case  is,  that  the  judgment  of  the  court 
may  be  given  upon  them.  [M.  Smith.  In  Ashmore,  App.,  Lees,  Heap.,  2  C.  B.  31,  ;i9, 
where  a  similar  point  arose,  Maule,  J.,  says, — "The  first  and  third  objections  having 
been  disallowed  by  the  revising-barrister,  and  there  being  no  appeal  against  his  decision 
thereon,  those  points  are  not  now  open  to  di.scussion  :  we  are  only  authorised  by  the 
(i  &  7  Vict.  c.  18,  s.  42,  to  enter  into  such  questions  of  law  as  are  reserved  by  the 
barrister  for  our  opinion."]  That  was  a  mere  dictum,  and  not  the  decision  of  the 
coin-t.  [Williams,  J.  It  seems  to  have  been  acquiesced  in  by  the  counsel,  and  acted 
upon  by  the  court.]  The  42nd  section  enacts  "that  it  shall  be  lawful  for  any  person 
who,  under  the  provisions  hereinbefore  contained,  shall  have  made  any  claim  to  have 
his  name  inserted  in  any  list,  or  made  any  objection  to  any  other  per.son  as  not  entitled 
to  have  his  name  inserted  in  any  list,  or  whose  name  shall  have  been  expunged  from 
any  list,  and  who  in  any  such  case  shall  be  aggrieved  by  or  dissatisfied  with  any 
decision  of  any  revising-barrister  on  any  point  of  law  material  to  the  result  of  such  case, 
cither  himself  or  by  some  person  on  his  lichalf,  to  give  to  the  revising-barrister  in  court, 
before  the  rising  of  the  said  court,  on  the  same  day  on  which  such  deci.sion  shall  li.ave 
l)een  pronounced,  a  notice  in  writing  that  he  is  desirous  to  appeal,  and  in  such  notice 
shall  shortly  state  the  decision  against  which  he  desires  to  appeal  ;  and  the  .said 
barrister  thereupon,  if  he  thinks  it  reasonable  and  proper  that  such  appeal  should  bo 
cntei'tainefl,  shall  state  in  writing  the  facts  which  according  to  his  judgment  shall  have 
been  established  by  the  evidence  in  the  case,  [433]  and  which  shall  be  material  to  the 
matter  in  question,  and  shall  also  state  in  writing  his  decision  upon  the  whole  case, 
and  also  his  decision  upon  the  point  of  law  in  ([uestion  appealed  against;  and  such 
statement  shall  l)c  made  as  nearly  as  conveniently  may  be  in  like  manner  as  is  now 
usual  in  stating  any  special  case  for  the  opinion  of  the  court  of  (.Jueen's  llench  upon 
any  decision  of  any  court  of  tjuarter  Sessions,"  &c.  That  surely  nuist  mean  the  whole 
decision.  [Cockburn,  C.  J.  How  can  you  bring  liefore  us  by  way  of  a])peal  a  point 
upon  which  the  revising-barrister  in  allowing  the  ajipcal  has  not  exercised  his  discretion  .' 
Growdei-,  J.  The  party  appealing  only  ai)peals  against  that  part  of  the  decision  which 
is  against  him.  Suppose  the  revising-barrister  is  called  upon  to  st;ite  a  case,  and  ho 
merely  states  "  A  variety  of  objections  were  urged  before  me  ;  and  I  overruled  them 
all,  and  decided  so  and  so,"  would  it  be  competent  to  the  court  to  entertain  all  the 
objections?]  There  is  no  reason  why  they  should  not.  The  point  is  one  of  gieat 
inqjortance.  [(.'ockburn,  C.  J.  Is  there  any  instance  of  a  respondent  being  allowed 
to  convert  himself  into  an  appellant  iii  this  way  i  If  your  argument  be  well  founded, 
how  is  the  i.'Jrd  section, --"  that,  in  the  matter  of  every  ajjpeal,  the  part}'  in  whose 
favour  the  decision  appealed  against  shall  have  l)cen  given  shall  be  the  resiiondent,"— 
to  be  cairicd  out  2  Willes,  J.  If  no  reasons  were  given  foi'  the  decision  of  the  revising- 
barrister,  proliably  the  whole  would  be  open  to  you  :  an<l  it  may  be  a  question  whether 
you  ought  to  1)0  in  a  worse  position  because  ho  has  given  bad  reasons.  Cockbui-n,  ('.  .1. 
VVhat  is  the  decision  that  is  appealed  against  1]  That  tho  pai'ties  iiave  not  the  right 
to  vote  which  they  affirm  that  they  have.  [Cockburn,  C.  .).  The  appeal  is  against 
a  decision  founded  upon  a  particular  point  of  law.]     The  42ud  section  oxpre-ssly  says 

C.  P.  xvm.— 2G* 
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that  the  barrister  is  to  state  his  decision  upon  the  [434]  whole  case.  [Williams,  J. 
I  incliue  to  think  with  my  Brother  Willes,  that  the  whole  ought  to  be  open.] 

Coekbuni,  C.  J.  The  point  raised  is  of  sutticient  importance  to  require  considera- 
tion. The  argument  had  better  be  confined  foi-  the  present  to  the  points  appealed 
against;  and,  should  it  become  necessarj',  we  will  determine  hereafter  whether  the 
respondent  is  entitled  to  go  into  the  others  («). 

Hindmarch,  continuing.  The  thing  described  here  is  not  a  renl>charge  at  all. 
A  rent-charge  is  a  rent  issuing  out  of  land  upon  which  the  person  entitled  to  the  rent 
has  a  power  of  distress:  Co.  Litt.  143  b.,  144  a.  If  the  power  to  distrain  does  not 
exist,  the  rent  is  not  a  rent-chai-ge,  but  a  rent-seek.  The  evidence  does  not  support 
the  light  to  vote,  as  it  appears  upon  the  register.  [Williams,  J.  The  revising-barrister 
does  not  treat  it  as  a  variance  :  he  speaks  of  this  as  "  an  objection."  There  is  much 
technical  matter  which  might  have  been  avoided.]  When  this  matter  was  in  agitation 
last  year,  the  qualification  was  described  as  consisting  of  "  annuity  out  of  freehold 
lands," — see  llohon,  Jjrp.,  Bimni,  Reap.,  ante,  vol.  i.,  p.  34.  This  is  not  an  interest 
in  land.  By  the  will  of  Lord  Crewe,  the  whole  property  is  devised  to  the  trustees. 
They  deal  with  it  as  they  like.  The  trust  attaches  not  on  the  land,  but  on  the  surplus 
money.  It  is  not  like  the  ordinary  case  of  land  devised  to  A.  in  trust  for  B.,  which 
would  give  the  cestui  que  trust  the  right  to  vote.  In  hlirih  v.  Brent,  2  Y.  &  C.  268, — 
where  the  (juestion  was,  whether  shares  in  the  Chelsea  Waterworks  Company  were 
personal  pro-[435]-perty,  so  as  to  pass  by  a  will  not  executed  according  to  the  provi- 
.sions  of  the  statute  of  frauds, — Alder.son,  B.,  says  :  "  It  is  of  the  greatest  importance 
to  look  carefully  at  the  nature  of  the  property  originally  intrusted,  and  that  of  the 
body  to  whose  management  it  is  intrusted,  the  powers  that  body  has  over  it,  and  the 
purposes  foi'  which  these  powers  are  given.  The  property  is  money, — the  subscrip- 
tions of  individual  corporators.  In  order  to  make  that  profitable,  it  is  intrusted  to  a 
coi-poration  who  have  an  unlimited  power  of  converting  part  of  it  into  land,  part  into 
goods ;  and  of  changing  and  disposing  of  each  from  time  to  time  :  and  the  purpose 
of  all  this  is,  the  obtaining  a  clear  surplus  pi-ofit  from  the  use  and  disposal  of  this 
capital  for  the  individual  contributors.  It  is  this  surplus  profit  alone  which  is  divisible 
among  the  individual  corporators.  The  land  or  the  chattels  are  only  the  instruments 
(and  those  varying  and  temporary  instruments,)  whereby  the  joint-stock  of  money 
is  made  to  produce  profit."  The  bairister's  decision  in  truth  amounts  to  a  finding 
that  West  and  Ogle  had  not  sufficient  out  of  lands  in  Hunstonworth  to  entitle  them 
to  a  vote.  If  there  could  be  an  apportionment, — which,  it  is  submitted,  is  at  least 
extremely  doubtful, — it  must  be  according  to  the  pioportionate  value  of  the  land  in 
Northumberland  and  in  Durham.  Comparing  their  relative  values,  it  would  be  found 
that  each  of  these  parties  would  have  less  than  40s.  a  year  out  of  the  lands  in  Hunston- 
worth. Then,  can  this  rent  oi'  yearly  sum  be  said  to  come  to  the  parties  by  devise? 
The  natural  meaning  of  that  expression  in  the  act  is,  a  disposition  by  will  to  a  party 
directly  :  it  cannot  fairly  include  every  person  who  at  any  time  hereafter  may  be  a 
fellow  of  Lincoln  College.  [Cockburn,  C.  J.  The  devise  is  to  trustees,  in  trust  for 
the  benefit  of  certain  persons  who  may  for  the  time  lieing  happen  to  fill  a  certain 
position.]  It  comes  to  the  par-[436]-ties,  not  by  dense,  but  by  virtue  of  their  appoints 
ment  to  the  fellowship.  [Crowder,  J.  Does  the  party  get  it  by  promotion  to  a 
lienefice  or  office  ?]  A  fellowship  clearly  is  not  a  "  benefice  ; "  and  the  revising-barrister 
has  not  found  that  it  is  an  "office."  The  nature  and  duration  of  the  tenure  do  not 
appear, — whether  foi-  life  or  for  years,  or  determinable  in  any  other  way  :  and,  if  so, 
an  interest  of  the  Aalue  of  40s.  a  year  would  not  confer  the  right  of  voting ;  the  parties 
must  have  101.  a  year  at  the  least.  [Cockburn,  C.  J.  Much  may  turn  on  the  nature 
of  the  tenure  of  these  fellowships  ;  generally,  those  who  are  elected  to  them  are  under 
an  engagement  to  enter  into  holy  orders  within  a  limited  period.]  A  further  ditficulty 
arises  as  to  the  expenses  of  collection  and  management  and  repairs,  which  are  neces- 
sarily of  uncertain  amount,  and  might  in  some  years  reduce  the  value  considerably 
below  the  sum  required  to  constitute  a  qualification. 

Montague  Smith,  in  reply.  This  case  is  clearly  within  the  exception  in  s.  27  : 
these  parties  have  an  interest  arising  out  of  lands  of  the  clear  yearly  value  of  more 

(a)  It  is  to  be  observed  that  there  is  no  such  provision  in  this  act  as  there  is  in  the 
Common  Law  Procedure  Act,  1854,  17  &  18  ^'ict.  c.  125,  s.  41,  that  "the  court  of 
appeal  shall  give  such  judgment  as  ought  to  have  been  given  in  the  court  below." 
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than  -lOs.,— whether  coining  to  them  by  promotion  to  u  "  benefice"  or  to  an  "office," 
is  inim;iteii;il.  And  it  does  not  the  less  come  to  them  by  devise,  by  reason  of  the 
intervention  of  trustees  :  nor  is  the  claim  to  vote  the  less  valid  Ijccause  the  recipients 
of  this  rent-charge  have  not  a  powei-  of  distress, — an  eciuitublc  interest  being  eiiually 
available  to  confer  the  fi-unchise  :  Biuici;  Apj).,  Brown  {or  Ncwtnan),  Ui:qi.,  7  M.  iV'  (J. 
198,  8  Scott,  X.  K.  1019  ;  6  &  7  Vict.  c.  18,  s.  74.  The  charge  is  upon  the  whole 
and  evciy  pai't  of  the  lands, — Iliviti  v.  IVcdson,  5  M.  &  W.  255  :  and  the  court  is  not 
called  upon  to  make  the  apportionment  as  suggested. 

Cur.  adv.  vult. 

[437]  COCKIU'KX,  C.  J.,  now  delivered  the  judgment  of  the  court:  (a) — 

It  apijcars  from  the  case,  as  stated,  that  Loid  Crewe,  by  his  will,  in  1720,  devi.sed 
certain  lands  and  tenements  in  the  township  and  parish  of  IIin)stonworth,  in  the 
county  of  Duiham,  and  also  other land.s  and  tenements  in  the  county  of  Northumber- 
land, to  live  trustees,  in  fee,  upon  trust,  out  of  the  lents,  issues,  and  profits  thereof, 
to  pay  certain  specified  annual  sums  to  twelve  exhibitioners  of  Lincoln  College,  Oxford, 
to  the  ministers  of  certain  parishes,  to  certain  scholar.s,  to  the  bible  clerk,  and  to  the 
rector  of  Lincoln  College;  "and  the  yearly  sum  of  101.  a  piece  to  each  of  the  said 
fellows  of  the  said  college."  And  the  testator  directed  that  all  the  animal  payments 
to  be  made  should  be  received  by  the  bursar  for  the  time  l)eing,  and  paid  over 
by  him. 

The  two  claimants  whose  votes  were  rejected  by  the  revising-barrister  were  fellows 
of  Lincoln  College,  claiming  to  vote  for  the  county  of  Durham  as  recipients  of  101. 
per  annum  inider  Lord  Crewe's  will. 

The  question  as  to  their  right  to  vote  arises  under  the  18th  section  of  the  Reform 
Act,  2  W.  4,  e.  45,  which  enacts  "that  no  person  shall  be  entitled  to  vote  in  the 
election  of  a  knight  or  knights  of  the  shire  to  serve  in  any  futui'e  parliament,  or  in 
the  election  of  a  member  or  members  to  serve  in  any  future  parliament  for  any  city 
or  town  being  a  county  of  itself,  in  respect  of  any  freehold  lands  or  tenements  whereof 
such  person  may  be  seised  for  his  own  life  or  for  the  life  of  another,  or  for  any  lives 
whatsoever,  except  such  person  shall  be  in  the  actual  and  bona  fide  occupation  of 
such  lands  or  tenements,  or  except  the  same  shall  have  come  to  such  [438]  person  by 
marriage,  marriage-settlement,  devise,  or  promotion  to  any  benefice  or  to  any  office, 
or  except  the  same  shall  be  of  the  clear  yearly  value  of  not  less  than  101.  above  all 
rents  and  cluu'ges  payable  out  of  or  in  I'espect  of  the  same  ;  any  statute  or  usage  to  the 
contrary  notwithstanding :  Provided  always  that  nothing  in  this  act  contained  shall 
prevent  any  per.son  now  seised  for  his  own  life,  or  for  the  life  of  another,  or  for  any 
lives  whatsoe\er,  of  any  freehold  lands  or  tenements  in  respect  of  which  he  now  has, 
01-  but  for  the  passing  of  tiiis  act  might  acquire,  the  right  of  voting  in  such  respective 
elections,  from  retaining  or  acquii'ing,  so  long  as  he  shall  be  so  seised  of  the  .same  lands 
or  tenements,  such  right  of  voting  in  respect  theieof,  if  duly  registered  according  to 
the  respective  provisions  hereinafter  contained." 

It  was  contended,  first,  that  the  claimants  had  a  right  to  vote  as  owners  of  a  rent- 
charge  of  101.  per  aninim  issuing  out  of  the  lands  in  Durham.  But  it  is  clearly  not 
a  rent-charge,  there  being  no  power  of  distress.  Moreover,  it  appears  upon  the  case 
that  the  ainiual  sums  payable  under  the  will  amount  to  7401.,  and  the  whole  net 
proceeds  of  the  lands  in  Durham  are  less  than  that  sum  ;  so  that  they  would  be 
insufficient  to  pay  the  whole  of  such  annual  sums  :  and,  consequently,  the  claimants 
nuist  receive  less  than  101.  per  annum. 

Next,  it  was  contended  that  the  claimants  had  a  right  to  vote  as  for  an  estate 
which  came  to  them  "Ijy  devise."  They  were  elected  to  their  fellowships,  and  then 
became  entitled  to  the  annual  payments  undei'  Lord  Crewe's  will.  We  are  cle.irly  of 
opinion  that  this  is  not  an  estate  coming  to  them  "  by  devise,"  within  the  meaning  of 
the  18th  section. 

It  w.-is  further  contended  that  the  fijliowship  was  "an  [439]  otlicc  "  within  the 
meaning  of  that  section.      We  are  clearly  of  opinion  that  it  is  not. 

The  only  remaining  question  under  that  section, — and  whicii  w.is  princii)ally  argued 
before  us, — was,  whether  the  ciaimanUs  were  seised  for  life  of  any  freehold  land.s,  of 
the  value  of  40s.  per  annum,  in  the  county  of  Durham,  of  which  they  wero  in  the 

(())  The  Ciuse  was  argued  l)efore  Cockburn,  C.  .L,  Williams,  J.,  Crowdcr,  .T.,  and 
AViUes,  J. 
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autuiil  iiiul  bona  fide  occupation.  It  was  contended,  for  the  appellants,  that  they  were 
seised  for  life  of  lands  in  Durham  to  that  amount,  as  cestui  que  trusts  in  the  actual 
receipt  of  the  rents  and  profits  thereof,  and  that  this  would  enable  them  to  vote, 
within  the  provisions  of  the  74th  section  of  the  6  Vict.  c.  18.  Although  101.  per 
afinum  could  not  be  realized  from  the  lands  in  Durham  if  all  the  annual  payments  were 
made  out  of  lands  in  that  county  ;  j'et  it  was  clear  that  much  more  than  40s.  could 
be  so  realized. 

But  it  was  answered  by  the  respondents,  that  the  annual  sums  payable  out  of  the 
lands  in  both  counties  must  be  rateably  apportioned  to  the  amounts  respectively 
received  fi-om  the  lands  in  each  county  :  and,  if  so,  as  it  appears  from  the  case  that 
the  net  proceeds  of  the  lands  in  Durham  are  at  most  7.3.51.  per  annum,  and  the  net 
proceeds  of  the  lands  in  Northumberland  56001.,  the  proportion  of  those  two  sums 
being  as  one  to  between  seven  and  eight,  it  follows  that  a  much  less  sum  than  40s.  per 
annum  would  be  apportioned  from  the  lands  in  Durham  to  the  payment  of  the  appel- 
lants' 101.  per  annum. 

It  was  much  discussed  before  us  whether  the  appellants  could  be  considered  as 
cestui  que  trusts  in  the  actual  occupation  of  any  part  of  the  lands,  so  as  to  be  entitled 
as  freeholders  at  all.  But  we  think  it  unnecessary  to  decide  that  point  :  because  we 
are  of  opinion,  that,  assuming  them  to  be  such  freeholders,  the  lands  [440]  in  the 
two  counties  must  be  deemed  to  be  rateably  apportioned  for  the  pa3'ment  of  the 
annual  sums  under  the  will,  and  that,  consequently,  the  appellants  would  not  hold 
freeholds  of  the  value  of  40s.  per  annum  in  the  county  of  Durham. 

We  think,  theiefore,  the  revi-sing-barrister  was  right  in  di.sallowiug  the  votes ;  and 
we  give  judgment  for  the  respondents,  but  without  costs. 

Decision  affirmed,  without  costs. 

End  of  Michaelmas  Term. 


[441]  Cases  Arc4ued  and  Decided  in  the  Court  of  Common  Pleas,  and  in 
THE  Exchequer  Chamber,  in  Michaelmas  Vacation,  in  the  Twenty-First 
Year  of  the  Reign  of  Victoria. 

Memoranda. 

In  the  course  of  this  Vacation,  the  Hon.  Sir  Cresswell  Cresswell,  Knight,  resigned 
the  office  of  Judge  of  the  Court  of  Common  Pleas,  and  was  appointed  Judge  of  the 
Court  of  Probate  and  Judge  Ordinary  of  the  Court  for  Divorce  and  Matrimonial 
Causes.     He  was  afterwards  sworn  a  member  of  Her  Majesty's  Pi'iv\^  Council. 

John  Barnard  Byles,  one  of  Her  Majesty's  Serjeants-at-Law,  was  appointed  a 
Judge  of  the  Court  of  Common  Pleas,  in  the  room  of  Sir  Cresswell  Cresswell.  He 
took  his  seat  on  the  first  day  of  the  ensuing  Term,  anil  shortly  afterwards  received 
the  honor  of  knighthood. 

[442]  In  this  vacation  also,  the  following  gentlemen  were  appointed  Her  Majesty's 
Counsel  le.irned  in  the  Law  : — 

Evelyn  Bazalgette,  Esq.,  of  Lincoln's  Iiui :  John  Shaptei',  Esq.,  of  Lincoln's  Inn  ; 
Samuel  Bush  Toller,  Esq.,  of  l^incoln's  Inn  ;  Thomas  Webb  Greene,  Esq.,  of  the 
Middle  Temple ;  Francis  Henry  Goldsmid,  Esq.,  of  Lincoln's  Inn  ;  Eichard  Paul 
Amphlett,  Esq.,  of  Lincoln's  Inn  ;  James  Fleming,  Esq.,  of  the  Middle  Temple. 

Laws  and  Another  v.  Rand.     Dec.  6th,  1857. 

[S.  C.  27  L.  J.  C.  P.  76  :  4  Jur.  N.  S.  74 ;  6  W.  R.  127.     Adopted,  Hcywoal  v. 
Pickering,  1S74,  L.  R.  9  Q.  B.  432.] 

As  between  the  drawei-  and  the  holder  of  a  cheque,  the  former  is  not  discharged  by 
any  delay  in  its  presentment  short  of  six  years,  unless  some  loss  or  injury  is 
occasioned  to  him  by  such  delay. — Presumption  that  an  instrument  is  drawn  at  the 
time  of  its  date. 

This  was  an  action  by  the  holder  against  one  of  the  alleged  drawers  of  a  banker's 
cheque. 
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Tlie  decl;u;itioii  stated  that  the  defendant,  by  the  name  and  stjde  of  Bedford  & 
Rand,  on  the  30th  of  May,  185(5,  made  his  draft  or  order  in  writing  for  the  payment 
of  money,  called  a  banker's  cheque,  and  directed  the  same  to  a  certain  banking- 
company  called  the  Uin'on  Bank  of  liOndon,  and  thcicliy  ic(|uired  the  said  banking- 
company  to  pay  to  K.  Bedford  or  order  1001.,  and  then  deli\ered  the  same  to  the 
said  K.  Bedford,  who  delivered  the  same  to  the  plaintifi's,  who  still  were  the  Ijearers 
thereof  ;  and  the  said  banking-company  did  not  pay  the  said  chei|uc,  although  the 
same  was  presented  to  them  for  payment,  whei'eof  the  defendant  had  due  notice,  but 
did  not  pay  the  same  ;  and  the  said  cheque  was  still  uni)aid. 

The  defendant  pleaded,  amongst  others,  a  plea  traversing  the  making  of  the  cheque, 
and  (fourthly)  that  the  cheque  was  not  presented  to  the  said  banking-company  within 
a  reasonable  time.     Issue  thereon. 

[443]  The  cause  was  tried  before  Williams,  J.,  at  the  second  sitting  in  London  in 
Easter  Term  last,  when  the  following  facts  appeared  in  evidence :  Messrs.  Bedford 
ife  Rand  entered  into  business  in  paitnership  together  as  saddlers,  in  O.xford  Street, 
in  Januaiy  1856,  and  so  continued  until  the  30th  of  January,  1857,  when  the  partner- 
ship was  dissolved,  and  notice  of  dissolution  duly  published  in  the  Loiuloii  Gir.ette. 
The  firm  had  an  account  with  the  Union  Bank  of  London,  which  was  closed  on  the 
dissolution  of  the  partnership.  The  mode  of  drawing  cheques,  according  to  the 
provisions  of  the  deed  of  pai-tnership,  was,  upon  the  separate  signature  of  each  of  the 
partneis  :  and  a  clerk  of  the  bank,  who  was  called,  stated  that  cheipies  drawn  other- 
wise would  not  have  been  paid  by  the  l)ank,  even  when  they  had  funds  belonging 
to  the  firm  in  their  hands.  The  cheque  in  question,  which  was  written  on  plain 
paper,  was  dated  the  "ilst  of  May,  1856,  and  was  signed  by  Bedford  in  the  name 
of  the  firm,  and  payalile  to  himself,  but  was  not  presented  at  the  bank  for  pay- 
ment until  the  Uth  of  March,  1857:  and  it  was  not  handed  over  to  the  plaintiff 
in  satisfaction  of  any  liability  of  the  firm.  There  was  no  evidence  as  to  when  the 
plaintiff'  became  the  holder  of  the  cheque ;  nor  was  there  any  evidence  as  to  when  it 
was  drawn. 

On  the  part  of  the  defendant,  the  onlj'  objection  urged  was,  that  the  presentment 
was  not  made  within  a  I'easonable  time. 

On  the  other  hand,  it  was  submitted  that  a  pi'esentmcnt  at  any  time  within  six 
years  would,  in  the  absence  of  evidence  to  shew  that  the  defendant  had  been  prejudiceil 
by  the  delay,  as  by  the  failure  of  the  bank,  or  the  like,  be  a  presentment  within  a 
reasonable  time,  as  between  the  drawer  and  the  holder. 

The  learned  judge  was  of  opinion  that  the  reasonableness  of  the  time  of  present- 
ment was  a  question  of  law  ;  [444]  but  that,  assuming  it  was  a  (piestion  of  fact,  there 
was  nothing  for  the  juiy,  the  pi-csentment  unquestionably  not  having  been  made  within 
a  reasonable  time. 

A  verdict  was  thereupon  entered  for  the  defendant  upon  the  fourth  issue,  and  for 
the  plaintiff  on  all  the  others, — the  point  on  the  fourth  [)lea  being  reserved,  anrl  the 
coiu't  to  be  in  the  position  of  a  jury  thereon. 

Honyman,  in  Easter  Term,  moved  for  a  rule  nisi  to  enter  a  verdict  for  the  plaintiti' 
on  the  fourth  issue,  pursuant  to  leave  reserved,  "on  the  ground  of  misdirection  of  the 
judge  in  ruling  that  the  cheque  was  not  presented  within  leasonalile  time."  He  cited 
Robinson  v.  Ilau'krford,  9  Q.  B.  52,  where,  to  an  action  by  the  iiolder  against  the 
drawer  of  a  cheque,  it  was  held  to  l)e  no  answer  that  the  cheque  was  not  presented 
in  reasonable  time,  unless,  during  the  delay,  the  fund  has  been  lost,  as  by  failure  of 
the  banker.  [Cresswell,  J.  Was  there  any  proof  of  the  time  of  the  drawing  of  the 
chcriue  ?]  The  date  would  be  prima  facie  evidence.  [Cresswell,  J.  I  doul)t  that, 
under  the  circumstances.  Bedfoid  had  no  authority  to  draw  checpics  in  the  name  of 
the  firm  after  the  flissoiution  of  the  partnership.]  The  cheque  must  be  assumed  to 
have  been  drawn  whilst  the  i)artn(!rship  was  subsisting.  It  is  laid  down  in  Byles  on 
Bills,  7th  edit.  p.  61,  that  the  date  ex|)iessed  in  the  insti'ument  is  prima  facie  evidence 
of  the  time  when  the  instrument  was  made. 

A  rule  nisi  having  been  granted, 

C.  W.  Wood,  at  the  sittings  after  Trinity  Term  last,  shewed  cause.  The  (picstion 
in  all  those  cases  is,  whether,  under  the  circumstances,  tlie  cheque  lias  been  presented 
within  a  reasonaljle  time  ;  the  stoppage  of  the  bank  in  the  interim  being  only  one  of  the 
circumstances.  In  Scrli-  v.  A'orlon,  2  M.  Si  Uol).  401,  where  [445]  a  cliequc  drawn  on 
a  country  banker,  dated  the  10th  of  March,  was  not  picsentcd  until  tlie  6th  of  April, 
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and  no  cansc  was  assigned  for  the  delay,  but  the  drawer  bad  not  sustained  loss  by 
the  non-presentment  at  an  earlier  period,  the  drawer  was  held  liable  to  be  sued  on 
the  cheque.  The  judgment  of  Lord  Dennian  in  Bohinson  v.  Hav:lyford,  9  Q,  B.  52,  is 
rathei-  in  the  defendant's  favour.  He  says :  "  Where  a  loss  has  occurred  by  the 
cheque  not  being  presented,  it  is  necessary  to  inquire  if  there  was  any  unreasonable 
delay  :  and  the  loss  itself  would  be  some  evidence  of  that  fact.''  [Cockburn,  C.  J. 
There  are  some  very  pertinent  remai'ks  on  the  subject  in  the  note  to  Serle  v.  Narton, 
2  M.  &  Rob.  404,  where  it  is  said  :  "  It  is  difficult  to  see  how  a  solvent  drawer,  on  a 
solvent  banker,  can  be  prejudiced  by  delay  in  the  presentment  of  a  cheque.  By 
drawing  such  a  cheque,  he  appropriates  a  sum  of  money  then  in  his  Ijanker's  hands  to 
the  payment  thereof,  and  cannot  honestly  reduce  his  account  below  that  amount : 
Boehin  V.  StirUnff,  7  T.  R.  429  :  and,  as  between  him  and  the  payee  of  the  cheque,  the 
question  of  reasonable  time  foi'  presentment  can  scarcely  arise,  unless  some  damage 
has  arisen  in  consequence  of  the  non-presentment."]  That  note  was  referred  to  by 
Lord  Denman  in  Bohinson  v.  Hawksfm-d.  In  the  pi'esent  ease,  the  circumstances 
clearly  shew  that  the  presentment  was  made  at  an  unreasonably  late  period  The 
cheque  was  drawn  in  express  contravention  of  the  terms  of  the  partnership  deed.  It 
was  drawn  by  Bedford  without  the  authority  of  Rand.  The  date,  no  doubt,  is 
prima  facie  evidence  of  the  time  of  the  drawing:  Aiuhrson  \.  IVcMo^i,  8  Scott,  583, 
6  N.  C.  296.  But  the  delay  in  the  presentment  was  some  evidence  to  justify  the 
jury  in  presuming  that  it  was  not  drawn  at  the  time  it  bore  date.  It  was  incumbent 
on  the  plaintiff,  the  cheque  being  tainted  with  fraud,  to  shew  when  he  received  it, 
and  that  it  was  given  in  satisfaction  of  a  claim  on  the  pai'tnership. 

[446]  Honyman,  in  support  of  his  rule.  The  authorities  are  clear,  that  cheques 
differ  in  this  respect  from  bills  of  exchange  and  promissory  notes, — that  the  holder  is 
not  bound  to  present  them  within  any  limited  period  short  of  six  years,  unless 
circumstances  have  intervened  to  alter  the  position  of  the  drawer,  so  as  to  prejudice 
him.  In  Alexander  v.  BurchJieM,  3  Scott,  N.  R.  555,  563,  7  M.  &  G.  1061,  Tindal,  C.  J., 
says :  "  In  the  case  of  a  cheque,  the  holder  does  not  lose  his  remedy  against  the 
drawer  by  reason  of  non-presentment  within  any  prescribed  time  after  taking  it,  unless 
the  insolvency  of  the  party  on  whom  it  is  drawn  has  taken  place  in  the  interval ;  that 
is,  unless  there  i.s  actual  loss  to  the  drawer."  And  in  Bohinson  v.  Hawksford,  9  Q.  B. 
52,  Patteson,  J.,  says  :  "  As  between  the  drawer  of  a  cheque  and  the  holder,  if  present- 
ment is  deferred  to  such  a  time  that  inconvenience  has  been  sustained,  the  time  may 
then  be  deemed  unreasonable  :  but,  if  none  has  resulted,  I  see  nothing  unreasonable 
in  a  presentment,  I  should  even  sa\',  at  any  time  within  six  years."  And  Williams,  J., 
says  :  "  If  the  question  arises  who  is  to  be  the  loser  when  the  banker  becomes  unable 
to  pay,  the  point  is  properly  raised  whether  the  cheque  was  presented  in  due  time  : 
but,  if  things  remain  the  same,  the  cheque  is  still  a  cheque,  and  the  money  is  money 
applicable  to  the  payment ;  and  I  cannot  conceive  that  the  rule  as  to  time  applies." 
What  is  or  is  not  a  reasonable  time  necessarily  varies  according  to  circumstances. 
The  authorities  cited  shew  that  the  plaintiflT  was  entitled  to  recover,  unless  the  delay 
in  the  presentment  was  shewn  to  have  damnified  the  defendant, — of  which  there  was 
no  evidence  whatever.  It  was  clear  that,  if  the  presentment  had  taken  place  at  an 
earlier  period,  the  cheque  would  not  have  been  paid  :  the  banker's  clerk  proved  that. 
[Cresswell,  J.  If  the  presentment  had  taken  place  before,  the  amount  might  [447] 
have  been  settled  and  allowed  in  account.]  There  was  no  evidence  of  any  settlement 
of  accounts.  The  onus  lay  on  the  defendant  to  shew  that  he  was  damnified  by  what 
took  place  :  no  attempt  was  made  to  shew  that  he  was.  As  a  general  rule,  it  cannot 
now  be  doubted  that  there  is  a  prima  facie  presumption  that  all  documents  are  made 
on  the  day  they  bear  date :  Anderson  v.  IVeston,  6  ^.  C.  296,  8  Scott,  583  ;  Smith  v. 
Battens,  1  M.  &  Rob.  341 ;  Pofez  v.  Glossop,  2  Exch.  191 ;  Taylor  on  Evidence,  3rd 
edit,  vol  i.,  p.  153,  §  137.  The  drawing  of  cheques  is  incident  to  modern  partnerships. 
[Cockburn,  C.  J.  It  is  a  mere  mode  of  payment :  the  power  to  draw  cheques  is  not 
vitally  e.ssential  to  a  partnership.]  Perhaps  not  essential :  but  very  convenient.  In 
Byles  on  Bills,  7th  edit.  17,  it  is  said  :  "There  is  one  material  difl'erence  between  the 
liability  of  the  drawer  of  a  cheque  and  the  drawer  of  a  bill.  The  drawer  of  a  cheque 
is  not  discharged  by  the  holdei-'s  failure  to  present  in  due  time,  unless  he  have  sus- 
tained from  the  delay  actual  prejudice,  as,  by  the  failui'e  of  the  banker.  The  cheque 
is  an  absolute  appropriation  of  a  sum  of  money  in  the  banker's  hands  to  lie  till  called 
for ;  Init  by  delay  the  holder  takes  the  risk  of  the  bank's  failure."     The  cases  of  Grant 


3  C.  B.  (N.  S.)  448.        BEDFORD  l'.  SUTTON  COLDflELD  815 

V.  Fauf/han,  3  Burr.  1516,  and  Down  v.  Hallinij,  4  B.  &  C  330,  6  I).  &  K.  455,  occurred 
•It  ii  time  when  the  doctrine,  now  exploded,  of  reasonable  care  prevailed. 

Cur.  ;k1v.  vult. 

Cke.sswkll,  J.,  now  delivered  the  judgment  of  the  court  (a) : — ■ 

This  wa.s  an  action  on  a  cheque  drawn  on  a  banker,  by  one  Bedford,  in  the  names 
of  Beflford  and  the  de-[448]-fendant,  Kand,  who  were  formerly  in  partnership.  Plea, 
that  the  clieijue  was  not  presented  within  a  reasonalile  time. 

The  cause  was  tried  before  Williams,  .1.,  at  the  sittings  in  London  in  last  Easter 
Term,  when  it  appeared  that  Bedford  ;ind  Rand  were  in  partnershij),  and  had  an 
account  with  a  bankei',  who  was  instructed  not  to  pay  chei[ues  unless  signed  by  both. 
The  cheque  in  question  was  made  payable  to  Bedford,  and  was  signed  by  Bedford  in 
the  names  of  both,  luit  Kand  did  not  sign  it.  Bedford  and  Kand  dissolved  partnership 
on  the  31st  of  January,  1S57,  and  then  closed  their  account  with  their  banker.  The 
cheque  in  question  bore  date  the  30tb  of  May,  1850,  and  was  presented  on  the  11th  of 
March,  1857.  The  banker's  clerk  proved,  that,  if  presented  before  the  account  was 
closed,  it  would  not  have  been  paid,  not  l)eing  signed  by  Kand.  No  evidence  was 
given  as  to  the  time  when  the  plaintiff'  became  the  holder  ;  but  no  objection  was  made 
at  the  trial  on  that  ground. 

The  learned  judge  directed  a  verdict  for  the  defendant,  the  plaintiff  having  leave  to 
move  t«  enter  a  verdict  for  him,  if  the  court  should  think  that,  according  to  the  evidence, 
the  cheque  was  presented  in  a  reasonaljle  time. 

A  rule  was  granted,  and  cause  was  shewn  against  it  at  the  sittings  after  Trinity  Term 
last.  It  Wcis  then  said  that  evidence  should  have  been  given  of  the  time  when  the  cheiiue 
was  handed  over  to  the  plaintiff';  but,  no  such  point  having  been  made  at  the  trial,  we 
think  it  could  not  with  propriety  be  entertained  afterwards  ;  and  the  sole  question  to  be 
disposed  of  is  that  which  was  reserved  by  the  learned  judge. 

We  aie  of  opinion  that  the  point  was  decided  by  the  court  of  Queen's  Bench  in 
liohimon  v.  Haicksfonl,  9  Q.  B.  52,  where  Patteson,  J.,  said  that  no  time  less  [449] 
than  si.v  years  would  l)e  inireasonable,  unless  some  loss  was  occasioned  l)y  the  delay 
(there  was  no  evidence  of  any  loss  here) :  and  that  was  in  conformity  with  what  was 
said  bv  Lord  Chief  Justice  Tindal,  in  giving  judgment  in  the  case  of  Alexaiuler  v. 
BurchfiehK  7  M.  &  G.  1067,  8  Scott,  N.  K.  563. 

The  rule  for  entering  a  verdict  for  the  plaintiff'  must  therefore  be  m.ide  absolute. 

Kule  aksolute. 


TiiK  Key.  Wii.i.iam  KmKi'.vruicK  Kii.and  Bedford,  Clerk,  r.  The  Warden  and 
Society  of  the  Royal  Town  of  Sutton  Coldfield.  Silyester  r.  The 
Key.  Wiij.iam  Kirkpatkick  Riland  Bedford,  Clerk.     Dee.  6th,  1857. 

[S.  C.  27  L.  J.  C.  P.  105 ;  4  Jur.  N.  S.  133.] 

By  a  local  inclosure-act, — reciting  that  the  defendants,  amongst  others,  were  owners 
and  ))i()prietors  of  old  inclosed  lands  within  the  parish, — it  w;is  (by  s.  61)  provided 
tiiat  the  tithes  should  be  e.Klingiiishcd  and  certain  yeai'ly  corn-rents  substituted, 
suc.il  yearly  I'cnts  to  bo  "i.ssuing  and  pa^'ablc  for  ever  from  and  out  of  the  several 
lands  and  tenements  to  be  charged  theiewith  as  aforesaid,"  and  to  be  paid  to  the 
rector  at  the  rectory-house  on  the  four  usual  (juarter  days.  The  62nd  section 
provided  that  the  rector,  in  addition  to  all  present  powers  for  recovery  of  tithes 
and  compositions,  should  have  the  same  powers  and  remedies  for  recovering  them 
as  by  common  law  or  statute  were  given  to  landloids  for  the  recovery  of  rack-rent 
in  arrear.  And  the  03rd  .soi'tion,  having  provided  for  the  apportioiniient  of  the 
rent-charge  in  case  of  the  division  of  the  land,  concludes  by  enacting  that  such 
appcjrtioned  part  of  the  rent  "shall  and  may  be  recovered  from  the  lands  or 
hereilitaments  so  chaiged  therewith,  or  from  the  owners  thereof,  in  sucii  and  the 
same  manner  as  the  whole  of  the  .said  yearly  eornrenls  oi'  sums  arc  hereby  made 
recoveral)le  ; " — Hold,  that  the  rector  ('ould  not  maintain  an  action  against  the 
owners  of  the  land  for  the  recovery  of  the  rcnt-ch.irgc  thus  created.  —  Held  also, 
that  a  distress  by  the  rector  for  the  amount  of  the  rent-charge  imposed  upon  lands 

(a)  The  case  was  argued  before  Cockbiuri,  C.  J.,  Crcsswoll,  J.,  and  William-*,  J. 
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of  a  proprietor  acquired  liy  him  before  the  passing  of  the  act,  and  also  for  the 
amount  of  the  rent-charge  imposed  upon  other  lands  in  the  parish  acquii'ed  by 
him  since  the  passing  of  the  act,  jointly,  was  illegal. — But  held,  by  Williams,  J., 
Crowder,  J.,  and  Willes,  J., — dissentiente  Cockburn,  C.  J., — that  a  distress  might 
be  levied,  in  respect  of  the  whole  rent^charge  imposed  on  all  the  lands  in  the  parish 
belonging  to  the  same  owner,  upon  an  occupier  of  any  part  thereof. 

The  first  of  these  actions  was  brought  by  the  Rev.  Mr.  Bedford,  who  is  the  rector 
of  the  parish  of  Sutton  [450]  Coldfield,  in  the  county  of  Warwick,  to  recover  from  the 
defendants,  as  the  owners  and  proprietors  of  certain  lands  in  the  same  parish,  a  sum  of 
301.  10s.  2d.  for  rent  in  lieu  of  tithe,  as  hereinafter  mentioned. 

The  other  action  was  brought  by  Silvester  against  the  rector,  for  distresses  made  as 
hereinafter  mentioned,  to  i-ecover  certain  other  sums  of  rent-charge. 

As  the  facts  involved  in  these  actions  are  undisputed,  and  both  depend  upon  similar 
questions  of  law,  by  consent  of  the  parties  and  by  order  of  a  judge,  according  to  the 
Common  Law  Procedure  Act,  18-52,  the  following  case  has  been  stated  in  both  actions 
for  the  opinion  of  the  court,  without  pleadings : — 

By  a  private  act  of  parliament  passed  in  5  G.  4  (c.  l-i),  intituled  "  An  act  for  inclosing 
lands  within  the  Royal  town,  manor,  and  lordship  of  Sutton  Coldfield,  and  the  parish  of 
Sutton  Coldfield,  in  the  county  of  Warwick,"  it  was  enacted  in  the  1st,  61st,  62nd,  63rd, 
and  64th  sections, — which  are  the  only  portions  of  the  act  mateiial  to  the  present 
purpose, — as  follows  : — 

Sect.  1.  "Whereas  there  are  within  the  Royal  town,  manor,  and  lordship  of  Sutton 
Coldfield,  and  the  parish  of  Sutton  Coldfield,  in  the  county  of  Warwick,  certain  open 
and  common  fields  and  meadows,  and  also  certain  commons,  commonable  and  waste 
lands  :  and  whereas  the  woi'shipful  the  Warden  and  Society  of  the  Royal  town  of 
Sutton  Coldfield,  in  the  county  of  Warwick,  claim  to  be  lords  of  the  manor  of  Sutton 
Coldfield  aforesaid,  and  as  such  are  or  claim  to  be  entitled  to  the  soil  of  the  several 
commons  and  waste  lands  within  the  said  manor  :  And  whereas  William  Bedford,  Esq., 
is  patron  of  the  rectory  and  parish  church  of  Sutton  Coldfield  aforesaid,  within  the 
Royal  town,  manor,  and  lordship  of  Sutton  Coldfield  aforesaid,  and  the  Rev.  William 
Rilaiid  Bedford,  clerk,  is  the  present  rector  thereof,  and  as  such  is  entitled  to  certain 
glebe  lands,  [451]  and  light  of  common  in  respect  thereof,  and  claims  to  be  entitled 
to  all  the  great  and  small  tithes  j'earl}^  or  otherwise  arising  or  renewing  within  the 
said  parish  of  Sutton  Coldfield,  or  to  certain  moduses  or  compositions  in  lieu  thei-eof, 
if  any  such  legally  exist :  And  whereas  the  said  warden  and  society.  Sir  E.  C.  Hartopp, 
Bart ,  Sir  R.  Peel,  Bart.,  F.  B.  Hacket,  Esq.,  W.  H.  C.  Floyer,  Esq.,  C.  Chadwicke,  Esq., 
John  Scott,  Esq.,  the  Rev.  James  Scott,  J.  Whitehead,  Esq.,  the  Master  and  P'ellows 
of  Emanuel  College,  Cambridge,  and  the  said  William  Bedford,  and  other  persons,  are 
owners  and  proprietors  of  certain  inclosed  lands  and  estates  within  the  said  lordship 
and  parish  of  Sutton  Coldfield,  and  also  of  the  said  open  and  common  fields,  meadows, 
commons,  and  waste  lands,  or  to  certain  rights  of  common  or  other  rights  in,  o\'er, 
and  upon  the  same:  And  whereas  an  act  was  passed  in  the  41st  year  of  the  reign  of 
His  late  Majesty,  King  George  the  Third,  intituled  '  An  act  for  consolidating  in  one 
act  certain  provisions  usuall}'  insei-ted  in  acts  of  inelosure,  and  for  facilitating  the 
mode  of  proving  the  several  facts  usually  required  on  the  passing  of  such  acts  : '  And 
whereas  another  act  was  passed  in  the  1st  and  2nd  years  of  the  reign  of  His  present 
Majesty,  intituled  'An  act  to  amend  the  laws  respecting  the  inclosing  of  open  fields, 
pastures,  moors,  commons,  and  waste  lands  in  England  : '  And  whereas  the  properties 
in  the  said  open  and  common  fields  and  common  meadows  lie  very  much  intermi.xed 
with  each  other,  and  are  in  their  present  state  incapable  of  any  considerable  improve 
ment,  and  it  would  be  advantageous  to  the  several  persons  interested  therein  and  in 
the  said  commons  and  waste  lands,  if  the  said  open  and  common  fields,  meadows, 
commons,  commonable  and  waste  lands  were  divided  and  inclosed,  and  specific 
allotments  made  thereof  to  the  several  persons  interested  therein,  according  to  their 
several  lights  and  interests,  [452]  and  if  compensation  were  made  for  the  tithes  of  all 
and  every  the  lands  and  estates  aforesaid,  in  manner  hereinafter  mentioned  ;  but  such 
division,  allotment,  inelosure,  and  compensation  for  tithes,  cannot  lie  efi'ectually  made 
without  the  aid  and  authority  of  parliament :  Be  it  enacted,  &c.,  that  John  Harris, 
of,  &c.,  sui-veyor,  shall  be  and  he  is  hereby  appointed  the  commissioner  for  valuing, 
setting  out,  dividing,  allotting,  and  inclosing  all  the  said  open  and  common  fields. 
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meadows,  commons,  eummoiiulilc  ;iiiil  waste  lands,  and  for  putting  this  act  and  tlie 
said  recited  acts  into  execution,  subject  to  the  rules,  orders,  and  directions  herein- 
after mentioned,  and  with  such  powers,  directions,  and  regulations  as  are  contained 
in  the  said  recited  act,  except  in  such  cases  only  as  the  same  are  hereby  varied  oi' 
altered." 

Section  61.  "And  whereas  it  is  proposed  and  agreed  that  all  tithes  whatsoever 
arising  out  of,  for,  or  in  respect  of  any  old  inclosed  lands,  tenements,  or  hereditaments 
within  the  parish  of  Sutton  Coldfield  aforesaid,  and  payable  to  the  rector  of  the  said 
parish  for  the  time  being,  shall  cease  and  be  for  ever  extinguished  ;  and  that,  in  lieu 
thereof,  yearly  rents  or  sums  of  money  shall  be  ascertained  and  paid  to  the  rector  of 
the  said  parish  for  the  time  being,  in  m.anner  hereinafter  mentioned  :  l)e  it  therefore 
further  enacted  that  it  shall  be  lawful  for  the  said  oommissionei',  and  he  is  hereby- 
required,  to  make  a  just  and  true  valuation  accoirling  to  the  average  prices  of  wheat 
in  the  corn-market  in  the  city  of  London  for  the  seven  years  preceding  the  passing  of 
this  act,  of  all  the  tithes,  both  great  and  small,  issuing  or  payable  out  of,  for,  or  in 
respect  of  all  the  old  inclosed  lands  and  tenements  in  the  parish  of  Sutton  Coldfield 
aforesaid,  subject  to  the  payment  of  tithes  in  kind,  or  any  mnduscs  or  other  composi- 
tions, if  any  such  .shall  be  proved  to  exist,  to  the  said  rector,  in  [453]  order  to  enable 
him,  the  said  commissioner,  to  fix  and  ascertain  the  total  aggregate  annual  amount 
which  in  his  judgment  is  a  just,  fair,  and  equal  compensation  and  satisfaction  to  be 
made  to  the  .said  rector  and  his  successors  in  lieu  of  all  such  tithes  and  moduses  or 
other  compositions,  if  any  :  and  the  said  commissioner,  after  ascertaining  such  aggregate 
annual  amount,  shall  also  ascertain  and  determine  what  yearly  sums  of  lawful  money 
of  Great  Britain,  according  to  such  aggregate  annual  amount,  arc  equivalent  to  the 
tithes  and  moduses  or  other  compositions,  if  any,  of  each  proprietor's  old  inclosed  lands 
and  tenements  within  the  said  parish  ;  which  said  yearly  sums  shall  be  yearly  chai'ged 
upon  the  old  inclosed  lands  and  tenements  of  the  respective  proprietors,  as  yearly 
rents  pa3'able  thereout  respectively  to  the  said  rector  and  his  successors,  in  lieu  of  the 
tithes  thereof  ;  and  the  same  rents  shall  accordingly  be  and  are  hereby  charged  on  the 
said  several  inclosed  lands  and  tenements  of  the  several  proprietors  ;  and,  for  the 
purpose  of  hereafter  regulating  the  amount  of  such  yearly  rents  according  to  the  price 
of  good  marketable  wheat,  at  such  times  as  hereinafter  mentioned,  the  said  commissioner 
shall  al.so  a.scert.ain  the  quantity  of  good  marketable  wheat  each  of  the  several  yearly 
sums  so  to  be  ascertained  as  aforesaid  should  in  his  judgment  purchase,  and  the  said 
commissioner  shall  set  forth  tlie  scver'al  particulai's  hereinaftei-  directed  to  be  ascertained 
in  his  award  ;  and  the  several  yearly  rents  oi'  sums  to  be  ascertained  and  set  forth  as 
aforesaid,  subject  to  such  variations  as  is  hereinafter  provided  for,  shall  lie  issuing  and 
payable  for  ever  from  and  out  of  the  several  lands  and  tenements  to  be  charged  there 
with  as  aforesaid  ;  and  the  same  yearly  rents  shall  be  payable  and  paid  to  the  said 
rector  and  his  successors  at  the  rectory-house  of  Sutton  Coldfield  aforesaid,  by  four 
e((ual  quai'terly  payments  in  every  year,  on  the  i.'jth  of  March,  the  24th  [454]  of  .lune, 
the  29tli  of  Se])tember,  and  the  25th  of  December  in  every  year, — the  first  payment 
thereof  to  licgiii  and  be  made  on  such  of  the  sairl  (piartcrly  days  as  the  said  commissioner 
shall  dii'cct  by  his  said  award,  or  by  an\'  notice  in  writing  to  be  given  and  pulilished 
previous  to  the  execution  of  the  .said  award,  in  like  manner  as  hereinbefore  is  mentioned 
with  respect  to  the  meetings  of  the  said  commissioner." 

Sect.  62  enacts  "that  the  .said  rector  and  his  successoi's  shall  .and  may,  in  addition 
to  all  present  powers  for  recovery  of  tithes  and  compositions,  have  and  exerci.se  such 
and  the  same  powers  and  remedies  for  recovering  the  said  yearly  rents  or  sums  of 
money  when  in  arrear,  as  by  common  law  or  statute  are  provided  and  given  to  land- 
lords for  the  recovery  of  rack-rent  when  in  arrear :  Provided,  nevertheless,  that, 
whenever  the  said  rector  or  his  successor  shall,  l)y  death  or  otherwise,  cease  to  be 
entitled  to  such  yearly  rent  or  sum,  his  executors  or  adnn'nistrators  shall  lie  entitled 
to  receive  a  ]ii-oportionablc  part  of  such  rent  or  sum,  up  ti)  the  day  of  his  .so  dying  or 
ceasing  to  be  entitled." 

Sect.  6.3.  "  And  in  oiilei- to  pi'ovent  any  dillicult y  to  the  said  lector  aii'l  liis  sue- 
cesaors  by  the  division  or  sale  of  the  liei'cdit.imcnts  to  be  cli.arged  with  such  yeai-ly 
corn-rent  or  sum  of  monej',  and  to  facilitate  tlic  future  regulation  (jf  the  same,  be  it 
enacted  that  the  saifl  commissioner  shall  and  he  is  hereby  required  to  m.ikc  or  cause 
to  be  made  two  complete  schedules  or  descriptions  of  the  several  hereditaments  which 
shall  be  chargeable  with  the  said  yearly  corn-rent  or  sum,  and  the  particular  measure 
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thereof,  in  acres,  roods,  and  perches,  and  to  declare  what  proportion  thereof  shall  be 
chaiged  upon  each  and  every  part  of  such  respective  hereditaments  and  the  quantity 
of  wheat  which  is  to  go\ern  the  said  future  yearly  coiii-rent  or  sum,  and  such  other 
requisites  as  shall  be  judged  necessary  and  [455]  proper  Ijv  the  said  commissioner  to 
render  every  matter  respecting  the  same  clear  and  plain  in  future  ;  which  said  schedules 
or  descriptions  shall  be  signed  by  the  said  commissioner,  and  one  of  them  shall  lie 
deposited  in  the  bishop's  court  at  Lichfield,  and  the  other  annexed  to  the  commissioner's 
award  ;  and  that,  upon  any  division  of  such  hereditaments  by  sale  or  otherwise  (except 
by  lease  or  demise  at  rack-rent),  the  hereditaments  so  to  be  sold  or  divided  shall  from 
thenceforth  be  and  become  respectively  exclusively  and  solely  liable  to  the  payment 
of  so  much  of  the  said  yearly  corn-rent  or  sum  as  shall  be  specified  in  such  schedules 
or  descriptions,  in  exoneration  of  the  other  hereditaments  hereby  charged  with  the 
payment  of  the  ^^•hole  of  the  said  yearly  corn-rent  or  sum  ;  and  that  such  apportioned 
part  thereof  shall  and  may  be  recovered  from  the  lands  or  hereditaments  so  charged 
therewith,  or  from  the  owners  thereof,  in  such  and  the  same  manner  as  the  whole  of 
the  said  yearly  corn-rents  or  sums  are  hereby  made  reco^■e^able." 

Sect.  64.  "Provided  always,  and  be  it  further  enacted,  that  it  shall  be  lawful  for 
the  said  rector  of  the  parish  of  Sutton  C'oldfield,  and  his  successors  for  the  time  being, 
or  for  any  two  or  more  of  the  owners  or  proprietors  of  lands  or  tenements  hereby 
made  liable  to  the  payment  of  yearl}^  tithe-rents  to  the  said  rector  and  his  successors, 
at  his  or  their  respective  proper  expense,  by  writing  under  his  or  their  respective 
hands  to  apply  at  their  first  general  or  quarter  sessions  of  the  peace  to  be  holden  in 
or  for  the  said  county  of  Warwick  after  the  expiiation  of  seven  years  to  be  computed 
from  the  commencement  of  the  said  yearly  rents,  having  given  thirty  days'  previous 
notice  of  such  intended  application  in  the  .said  Arii'i  BirminyJiaia  Gazette,  or  in  some 
other  newspaper  usually  circulated  in  the  said  county  of  Warwick,  and  on  the  principal 
outer  door  of  the  parish  [456]  church  of  Sutton  Coldfield  aforesaid,  to  have  one  proper 
and  disinterested  peison  named  oi'  appointed  by  the  justices  then  and  there  assembled, 
for  the  purpose  of  ascertaining  by  the  London  Gazette  the  average  price  of  a  Winchester 
bushel  of  good  marketable  wheat  in  the  coi'n-market  in  the  city  of  London  for  seven 
years  then  last  past :  which  said  person  to  be  appointed  as  afore.said  for  that  purpose 
shall  thereupon  by  his  report  to  be  made  and  delivered  to  the  court  of  quaiter  sessions 
to  be  held  after  the  feast  of  the  Translation  of  St.  Thomas  the  Martyr  then  next 
ensuing,  set  forth  such  average  price;  and,  in  case  it  shall  by  such  report  appear  that 
such  average  price  of  a  Ijushel  of  good  marketable  wheat  is  more  or  less  than  the  price 
of  a  bushel  of  such  wheat  as  set  forth  in  the  said  award,  by  the  vfdue  of  3d.,  the  said 
respective  3'early  tithe-rents  and  the  several  proportions  thereof  shall  be  increased  or 
diminished  accordingly  in  the  same  proportions  as  the  said  average  price  shall  appear 
to  have  increased  or  diminished,  which  shall  be  declared  by  the  said  court,  and  the 
said  several  yearly  tithe-rents  so  re-ascertained  as  aforesaid,  shall,  at  and  from  the 
quarterly  day  of  pa^'ment  next  after  such  order,  be  a  charge  upon,  and  be,  remain,  and 
continue  issuing  and  payable  to  the  said  rector  and  his  successors  out  of  the  several 
old  inclosed  lands  and  tenements  to  be  chaiged  by  the  said  award  with  such  respective 
yearly  tithe-rents  as  aforesaid,  for  the  term  of  seven  years  then  next  ensuing,  and  until 
the  same  shall  afterwards  upon  a  like  application  be  again  \'aried  according  to  the 
average  price  of  wheat  during  the  term  of  seven  years  then  last  past,  to  be  ascertained 
in  manner  aforesaid  ;  and  such  future  applications  the  said  rector  and  his  successors, 
and  any  two  or  more  of  such  owners  or  pi'oprietors,  are  hereby  respectively  authorized 
to  make  from  time  to  time  at  the  expiration  of  every  term  of  seven  years  for  ever,  in 
such  and  the  like  manner  [457]  and  form  as  hereinbefore  are  mentioned  and  directed 
with  respect  to  the  first  application  ;  but  the  costs  and  charges  of  every  such  applica- 
tion to  the  court  of  quarter  sessions,  and  of  varying  and  re-ascertaining  such  several 
yearly  rents  oi'  sums  as  aforesaid,  shall  be  paid  and  discharged  by  the  person  or  persons 
who  shall  give  notice  of  any  such  application." 

After  the  passing  of  this  act,  Mr.  John  Harris,  the  commissioner  therein  named, 
duly  made  his  award  in  accordance  with  the  provisions  of  the  61st  section  :  and  he 
also  made,  in  accordance  with  the  provisions  of  the  63rd  section,  two  schedules  or 
descriptions  of  the  hereditaments  charged  with  the  said  j'early  corn-rent  or  sum, 
and  the  particular  measure  theieof,  in  acres,  roods,  and  perches,  and  declared  what 
proportions  thereof  should  be  charged  upon  each  and  every  part  of  such  respective 
hereditaments  and  the  quantity  of  wheat  which  was  to  govern  the  said  yearly  corn- 
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rent  or  sum,  am]  such  othor  rcijuisitcs  as  he  the  commissioner  judged  necessary  and 
proper  for  the  purposes  mentioned  in  that  behalf  in  the  said  fiSnl  section. 

The  Rev.  William  Kiikpatrick  liiland  Bedford  is  now,  and  has  been  for  some  years 
past,  the  rector  of  the  said  parish  of  Sutton  Coldfield,  and  as  such  is  entitled  to  the 
said  yearly  rent  or  sum  payable  in  lieu  of  tithe  to  the  rector  of  the  said  parish  for  the 
time  being  by  virtue  of  the  provisions  of  the  said  act  and  the  said  awai-d  and  schedules 
made  in  pursuance  thereof.  The  said  Warden  and  Society  of  the  Royal  town  of  Sutton 
Coldtield  are  a  corporation  duly  established  by  charter,  capable  of  suing  and  being 
sued  in  their  corporate  name  :  and  they  were  at  the  time  of  the  passing  of  the  said  act, 
and  still  are,  the  owners  and  proprietors  of  certain  lands  comprising  a  considerable 
poition  of  the  said  paiish. 

A  copy  of  one  of  the  said  .schedules  made  liy  the  .said  [458]  commissioner,  so 
far  as  it  lelates  to  the  .said  lands  of  the  .said  warden  and  .society,  was  annexed  to  the 
case,  with  all  the  particulars  relating  to  the  said  lands  which  are  gi\'en  in  the  said 
schedule. 

Description  of  the  schedule.  (See  next  page). — The  Krst  column  of  the  .said 
schedule  contains  the  name  of  the  said  warden  and  society  as  being  the  proprietors 
of  the  said  lands ;  the  second  column  contains  the  names  of  the  several  occupiers 
of  such  of  the  said  lands  as  were  not  in  the  actual  possession  of  the  said  waiden 
and  society  at  the  time  when  the  schedule  was  made  ;  the  third  column  contains  the 
numbers  bj'  which  each  of  the  difl'erent  fields  or  tenements  is  distinguished  u])on 
the  plan  made  under  the  direction  of  the  eommi.ssioner ;  the  fourth  column  contains 
the  names  or  description  of  those  fields  or  tenements ;  the  fifth  column  describes 
the  quantity  of  land  contained  in  each  field  or  tenement ;  the  sixth  column  states 
the  rate  per  aci'e  at  which  the  said  lands  are  charged  with  the  said  rent ;  the  seventh 
colunni  states  the  ainiual  amount  of  rent  chargeable  at  the  time  the  said  .schedule 
was  made  upon  each  of  the  saiil  fields  or  tenements  ;  and  the  eighth  column  states 
the  quantity  of  wheat  upon  which  the  said  rent  is  to  be  calculated  in  respect  of  each 
field  or  tenement. 

It  was  agreed  that  an  entire  copy  of  the  schedule  should  be  in  court  when  the  case 
came  on  to  be  heard,  and  might  l)e  referred  to  if  necessary  ;  and  that  the  said  copy  of 
the  schedule  and  the  .said  act  of  parliament  of  the  5  G.  4,  c.  14,  should  be  kikcii  as 
part  of  the  case. 

At  the  time  when  the  said  schedule  was  made,  the  said  several  persons  mentioned 
in  it  as  occupiers  of  lands  under  the  said  warden  and  society  were  tenants  of  the  .same 
respectively  at  I'ack-rent :  and,  although  some  of  the  said  lands  are  now  occupied  l)y 
other  persons  than  those  who  were  named  in  the  said  schedule,  [460]  those  lands 
have  been  continuously  held  since  the  said  schedule  was  made  by  tenants  at 
rack-ient. 

From  the  time  of  the  commissioner  making  his  said  award  and  .schedule,  up  to  the 
29th  of  September  last,  a  period  of  thirtj^  years,  the  rector  and  his  predecessor  have 
received  from  the  occupiers  of  lands  in  the  parish  for  the  time  being  so  much  of  the  rent- 
charge  ;u3  has  been  paid  duiing  that  period. 

On  the  25tli  of  December,  18.55,  the  sum  due  to  the  said  rector  for  tlie  said  rent 
in  respect  of  the  whole  of  the  said  lands  within  the  said  parish  of  which  the  .said 
warden  and  society  were  then  the  owners  and  pro]>rictors,  was  301.  10s.  2d.,  which  is 
the  sum  claimed  by  the  said  rector  in  the  first  of  these  actions. 

On  the  2.")th  of  March,  ISfjO,  a  further  sum  of  191.  9s.  Id.  became  due  to  the  .sai<l 
rector  for  the  .said  rent,  in  respect  of  the  whole  of  the  said  lands  within  the  said  paiish 
of  which  the  warden  and  society  were  then  the  owners  and  proprietors  (a  portion  of 
which  lauds  they  had  ac(iuii'ed  by  purchase  since  the  making  of  the  award) ;  aTid  for 
this  last-mentioned  sum  a  distress  was  levied  by  the  said  rector  on  the  ISth  of  this 
present  month,  upon  a  portion  of  the  said  lands,  which  is,  and  was  on  the  said  25th  of 
March,  185G,  in  the  occupation  of  (ieorge  Silvester,  the  plainlill'in  the  second  of  the 
above-mentioned  actions,  one  of  their  said  tenants  at  rack-rent. 

On  the  24th  of  June,  18-")6,  a  further  sum  of  81.  14s.  8d.  became  due  to  the  said 
rector  for  the  .said  rent  in  respect  of  that  portion  of  the  said  lands  of  which  the  said 
wai'den  and  society  were  the  owners  ;iud  proprietors  at  the  time  of  the  passing  of  the 
said  inclosure  act,  and  have  since  contiruially  been,  and  still  are,  the  owners  and 
proprietors;  and  foi'  the  last-mentioned  sum  ■uiother  distress  has  been  levied  by  the 
said  rectoi'  on   the  said    18th  of  this  present    uuiuth,  uimri  the  lands  of  the  [461]  said 
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George  Silvester  as  such  tenant  as  aforesaid,  being  part  of  the  lands  in  respect  of  which 
the  said  last-mentioned  sum  became  due. 

The  last  of  the  above-mentioned  actions  has  been  brought  by  the  said  George 
Silvester  again.st  the  said  rector  for  damages  for  taking  the  said  distresses  :  and  it  is 
agreed,  that,  if  the  said  rector  was  wrong  in  taking  the  first  of  the  said  distresses,  the 
damages  recoverable  by  the  said  George  Silvester  shall  be  I'Jl.  9s.  Id.  :  and,  if  the 
said  rector  was  wrong  in  t.;iking  the  last  of  the  said  distresses,  the  damages  shall  be 
81.  lis.  8d. 

The  said  rector  contends, — first,  that  he  has  a  right  to  maintain  the  said  action 
against  the  said  warden  and  society  for  the  whole  of  the  said  sum  of  301.  10s.  2d., — 
second!}',  that  he  had  a  right  to  distrain  for  the  whole  sum  of  191.  9s.  Id., — thirdly, 
that  he  had  a  right  to  distrain  for  the  said  sum  of  !Sl.  14s.  Sd. 

The  said  warden  and  society  and  the  said  George  Silvester  contend, — fiist,  that 
the  said  rector  is  not  entitled  to  maintain  the  first  of  these  actions  at  all, — secondly, 
that  the  said  rector  was  not  entitled  to  make  either  of  the  said  distresses, — thirdly, 
that  the  said  rector  can  only  distrain  (if  at  all)  upon  each  tenement  numbered  in  the 
said  schedule,  for  the  rent  due  in  respect  of  that  tenement, — fourthly,  that  the  rector 
is  only  entitled  to  distrain  (if  at  all)  upon  the  lands  of  each  occupier  in  the  said  parish 
for  the  rent  due  in  respect  of  such  lands,  although  they  may  be  held  by  him  at  rack- 
rent  from  several  ditl'erent  owners  or  proprietors. 

The  (lueslions  for  the  opinion  of  the  court  are, — first,  whether,  under  the  circum- 
stances stated,  the  plaintitl  in  the  first  of  these  actions  is  entitled  to  recover  the  .said 
sum  of  .'301.  10s.  '2d., — secondly,  whether  the  defendant  in  the  said  last-mentioned 
action  was  entitled  to  take  the  said  distresses,  or  either  of  them. 

[462]  It  was  agreed  that  judgment  should  be  entered  in  either  action,  accoiding 
to  the  opinion  expressed  by  the  court,  and  that  the  costs  were  to  be  paid  in  accordance 
with  the  terms  of  the  order  of  the  20th  of  May,  1857. 

Bovill,  Q.  C.  (with  whom  was  Garth),  for  the  plaintili'  in  the  first  action.  The 
substantial  (juestion  is,  whether  the  rector  has  a  right  to  proceed  for  the  recovery  of 
the  rent-charge  against  the  owner,  as  distinguished  from  the  occupier  of  the  lands. 
A  further  question  arises  in  respect  of  lands  acquired  since  the  making  of  com- 
missioner's award.  And  again  a  further  question,  as  to  the  form  of  the  remedy, — 
whether  by  action  or  by  distress,  and,  if  by  distress,  in  what  form.  The  inclosure 
act  passed  in  1824.  The  1st  section  recites  that  there  were  within  the  Koyal  town, 
manor,  and  lordship  of  Sutton  Coldfield,  and  the  parish  of  Sutton  Coldfield,  ccrtiiin 
open  and  common  fields  and  mcatlows,  and  cei'tain  commons,  commonable  and  waste 
lands ;  that  the  warden  and  society  of  the  lioyal  town  of  Sutton  Coldfield  were  or 
claimed  to  be  entitled  to  the  soil  of  the  commons  and  waste  lands ;  that  William 
Bedfoi'd,  Esq.,  was  the  patron,  and  the  Rev.  William  Kiland  Bedford,  clerk,  incumbent 
of  the  parish  chur-ch  of  Sutton  Coldfield,  and  as  such  entitled  to  cer-tain  glebe  lands 
and  rights  of  common  in  r'es])ect  thereof,  and  clairacd  to  l)e  entitled  to  all  the  gr-cat 
and  small  tithes  within  the  par-ish,  or  to  certairr  moduses  or  compositions  in  lieu  thereof  ; 
that  the  waideir  and  society  and  certairr  other  per'sorrs  wer'c  owner's  aird  pioin'ietoi's  of 
cerUiiii  irrcloscd  lairds  and  estates  within  the  lor'dship  arrd  jjarish  of  Sutton  Coldfield, 
and  also  of  the  said  open  aird  cornm(jn  Holds,  meadows,  cornmoirs,  arrd  waste  lands,  or 
to  certairr  r'ights  of  corrrmoir  or  other  rights  iir,  over',  and  uporr  the  sairre  ;  and  that  it 
woirld  1)0  advantageous  to  the  sevor'al  pcr'soirs  irrter-csted  thei'ein,  if  the  said  larrds  wer'c 
inclosed  [463]  and  allotted:  arrd  it  their  pi'oceeds  to  appoirrt  a  commissioner  "for 
vahring,  setting  out,  dividirrg,  allotting,  arrd  inclosing  all  the  said  opeir  arrd  common 
fields,  meadows,  corrrmons,  conrmonable  and  waste  lands,  arrd  for  puttiirg  that  act  and 
the  recited  acts  (41  G.  3,  c.  109,  arrd  1  Si  2  G.  4,  c.  123)  into  execution,  subject  to  the 
rules,  order's,  and  directiorrs  theieirrafter  merrtioned,  aird  with  such  power'.s,  directiorrs, 
and  regulations  as  were  contained  iir  the  said  recited  acts,  except  irr  such  cases 
only  as  the  same  were  ther'cln'  varied  or  altered.  The  Gist  section  enacts,  that  the 
tithes  shall  coa.se,  and  ccrlain  year'ly  r'onts  be  paid  to  the  I'Ci'tor'  irr  lieu  thei'cof,  and  that 
the  commissioner  shall  make  a  valuation  to  enable  hirir  to  \\\  the  total  aggr'cgate  annual 
coniponsalion  to  lie  p.iid  to  tlio  rector',  and  propor'tionate  amoirirt  payable  in  r'ospoct 
of  each  proprietor's  old  inclosed  lands,  and  that  "  the  .same  rents  shall  accordingly  be 
and  they  are  thereby  charged  (jn  the  .said  several  irrcloscd  lands  and  tenements  of 
the  several  proprietors ; "  and  it  then  goes  on  to  enact  that  "  the  several  yearly  rents 
or   sums  to    bo  ascertainod  and   set  forth  as  aforesaid,  subject    tu   aueh  variatious 
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as  was  thereinafter  provided  for,  should  be  issuing  and  payaljle  for  ever  from  and 
out  of  the  several  lands  and  tenements  to  be  charged  therewith  as  aforesaid, 
and  the  same  yearly  rents  should  be  payable  and  paid  to  the  said  rector  and  his 
successors  at  the  rectory-house  at  Sutton  Coldfield  aforesaid,  by  four  equal  quarterly 
payments,  &c.  Section  62  gives  the  rector  the  same  remedies  for  recovering  the  rents 
as  by  law  are  provided  and  given  to  landlords  for  the  recovering  of  rack-rent.  And 
s.  63,  after  directing  a  schedule  to  be  made  specifying  the  amount  charged  on  each 
of  the  several  hereditament.s,  concludes  with  enacting,  "  that,  upon  any  division  of 
such  hei-editaments  by  sale  or  otherwise  (except  by  lease  or  demise  at  rack-rent),  the 
hereditaments  so  to  be  sold  or  divided  shall  fi-om  thenceforth  [464]  he  and  become 
respectively  exclusively  and  .solely  liable  to  the  pavment  of  so  much  of  the  said 
j'early  corn-rent  or  sum  as  shall  be  specified  in  such  schedules  or  descriptions, 
in  exoneration  of  the  other  hereditaments  thereby  charged  with  the  payment  of  the 
whole  of  the  said  3'early  corn-rent  or  sum,  and  that  such  apportioned  part  thereof 
shall  and  may  be  recovered  from  the  lands  or  hereditaments  so  charged  therewith, 
or  from  the  owners  thereof,  in  such  and  the  same  raanTier  as  the  whole  of  the  said 
yearly  corn-rents  or  sums  are  thereby  made  recoverable."  Undei-  the  Tithe  Com- 
mutation Act,  6  &  7  W.  4,  c.  71,  the  rent-charge  in  lieu  of  tithes  is  charged  upon 
the  land  in  similar  terms :  but  there  is  an  express  enactment  (in  s.  67)  that 
no  person  whatever  shall  be  personally  liable  to  the  pa3'ment  of  the  rent-charge  : 
Griffinhoofc  v.  Danbuz,  4  Ellis  it  B.  2.30.  Here  there  is  no  such  enactment : 
and  there  is  good  reason  for  the  omission  ;  for,  it  would  operate  great  hardship 
if  the  rector  were  bound  to  distrain  for  the  whole  sum  assessed,  upon  one 
occupier :  and,  on  the  other  hand,  it  would  be  equally  hard  upon  the  rector 
if  he  were  compelled  to  resort  to  a  separate  distress  for  each  of  the  small  sums 
assessed  upon  the  various  occupiers, — none  much  exceeding  31.,  and  some  being  as 
low  as  Id.  Then,  the  payment  is  to  be  made  to  the  rector  at  the  rectorv-house. 
Who  is  to  make  the  payment  I  Clearly  not  the  occupier.  [Cockburn,  C.  J.  In  the 
ease  of  a  distress,  it  is  the  goods  of  the  occupier  that  are  taken.  Crowder,  J.  In 
the  schedule,  the  only  aggregation  or  lumping  is  of  lands  in  each  person's  occupa- 
tion, not  ownership.]  The  liability  to  action  and  distress  is  in  respect  of  all  the 
lands  belonging  to  the  same  proprietor.  [Cockburn,  C.  J.  Primarily,  the  tithe  is  a 
charge  on  the  land.  Your  contention  is,  that  the  private  act  throws  the  burthen 
upon  the  owner  of  the  land.  Now,  the  two  principal  clauses, — the  61st  and  62nd, — 
[465]  aie  wholly  silent  upon  that  great  change  :  and  the  whole  reliance  is  placed 
npon  the  few  words  incidentallj-  thrown  in  at  the  end  of  the  63rd  section.]  The 
whole  scope  of  the  act  makes  it  a  charge  on  the  owner  or  pi-oprietor  of  the  land. 
[Cockburn,  C.  J.  Apart  from  the  words  at  the  end  of  s.  63,  this  act  does  no  more 
than  the  general  tithe  act  does  :  and  that  does  not  charge  the  owner.]  If  the  occupier 
were  compelled  by  distress  to  pay  this  rent-charge,  he  would,  in  the  absence  of  an 
agreement  to  the  contrary,  be  entitled  to  recovei-  it  back  from  the  landlord. 
[Cockburn,  C.  J.  What  authority  is  there  in  the  act  for  that '?]  It  results  from  the 
fact  of  the  act  of  parliament  making  it  a  charge  upon  the  land.  The  rent-charge  is  to 
be  paid  by  the  owner,  to  the  rector,  at  the  rectory-house.  There  is  nothing  in  the 
general  scope  of  the  act  to  indicate  any  intention  to  impose  the  charge  upon  the 
occupiei-.  It  is  like  any  other  charge  on  the  land.  [Cockburn,  C.  J.,  referred  to 
Cum.miiKj  v.  Bedhorough,  1.5  M.  &  W.  438.]  Assuming  that  the  party  charged  is  the 
owner,  the  case  of  jnUour/liby  v.  H'iUoughby,  4  Q.  B.  6S7,  is  a  strong  authority  for  the 
plaintiff.  There,  by  an  act  (6  &  7  W.  4,  c.  16,  private)  for  dividing  and  allotting 
commons  and  wastes  in  a  parish,  the  rector's  tithes,  and  some  detached  portions  of 
glebe,  were  commuted  for  a  rent-charge,  on  the  principle  of  a  corn-rent :  and  an 
arbitrator  was  impowered  to  declare  the  amount  by  award.  The  rent  charge  was  to 
be  charged  on  the  lands  of  W.  situate  in  the  parish,  in  exonei'ation  of  the  lands  of  all 
other  proprietors  therein  :  and  the  act  declared  that  it  should  be  lawful  for  the 
arbitrator,  In'  his  award,  to  di\-ide  the  rent-charge  into  so  many  portions  as  he  should 
think  fit,  and  to  charge  each  portion  on  a  separate  part  of  AV.'s  lands,  in  order  that 
each  might  be  subject  only  to  the  portion  charged  thereon.  Pro\'ision  was  made  for 
revising  the  amount  of  the  rent-charge  periodically  at  the  [466]  end  of  se^'cn  years, 
at  the  instance  of  the  rector  or  of  W.,  his  heirs  or  assigns,  owners  for  the  time  being 
of  the  lands  to  be  charged.  The  act  pro\'ided,  that,  so  often  as  the  rent-charge  should 
be  three  months  in  arrear,  the  rector,  his  executors,  &c.,  should  have  "  such  and  the 
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like  powers  and  remedies  for  recovering  the  .same,  together  witli  all  e.vpeiises  incident 
to  the  reeoveiT  thereof,  as  by  the  common  law  or  statute  are  given  to  huuUoids  for 
the  recovery  of  rent  when  in  arreai-."  The  act  gave  compensation  to  W.,  by  allot- 
ments of  lands,  for  the  Vmrtlien  which  his  lands  would  suffer  hy  the  rent-charge.  It 
was  held  that  the  act  difl  not  point  out  \V.  as  the  person  l)y  whom  the  rent-charge 
was  to  he  paid.  A  duubt  was  intimated  whether  the  statute  gave  a  remedy  by  action 
again.st  any  person  ;  but  it  was  held,  that,  if  any  such  action  lay,  it  could  be  only 
against  an  occupier  of  the  land  charged.  In  giving  judgment,  Loi'd  Denman  .says: 
"No  person  is  mentioned  by  whom  the  said  I'ent-charge  shall  be  paid  and  payable. 
No  remedy  is  given  for  the  recovery  of  it  until  it  shall  be  behind  and  unpaid  liy  the 
space  of  three  calendar  months  ;  and  then  the  rector  '  shall  have  such  and  the  like 
powers  and  i-emedies  for  i'eco\'ering  the  same,'  'as  by  the  common  law  or  statute  are 
gi^en  to  landlords  for  the  recovery  of  rent  when  in  arrear.'  No  demand  is  required 
to  be  made  by  the  rector  or  any  person  prior  to  his  having  recourse  to  such  powers 
and  remedies.  The  rent-charge  in  this  case  being  perpetual,  it  is  conceded  that  no 
action  of  debt  would  lie  for  the  recovery  (5f  it,  accoiding  to  the  case  of  ireblt  v.  Jiggs, 
4  M.  &  Selw.  113,  unless  it  be  given  by  the  .35th  section  of  the  act  in  question.  It 
cannot  be  denied  that  by  law  an  action  of  debt  for  rent  will  lie  by  a  landlord  against 
his  tenant.  If,  therefore,  this  act  had  stated  by  whom  the  rent  was  to  be  paid,  we 
should  have  had  little  ditticulty  in  saying  that  an  action  of  debt  would  lie  foi-  it." 
-!.  [467]  The  second  question  is,  whether  the  distress  was  properly  made  for  the 
191.  ys.  Id.  due  on  the  'ioth  of  March,  18.5(),  in  respect  of  the  whole  of  the  lands  in 
the  parish  of  which  the  wardens  and  society  were  the  owners  and  proprietor's,  a 
portion  of  which  lands  they  had  pur-chased  since  the  makirrg  of  the  award.  The 
affirmative  of  that  proposition  is  irrconsistent  with  the  argument  on  the  tir'st  point. 
That  the  rector  was  entitled  to  distrairr  for  part,  is  clear.  The  distress,  therefore, 
could  rrot  be  niilawfirl,  thoirgh  it  might  be  excessive.  3.  The  distr'ess  for  the  81.  14s.  8d. 
which  became  ilue  oir  the  24th  of  June,  in  respect  of  that  portion  of  the  lands  of 
which  the  war'derrs  aird  society  were  owner's  arrd  pr'oprietors  at  the  time  of  the  award, 
raises  substantially  the  same  questioir  as  that  first  ar'gued.  That  distress  clearly  was 
justifiable. 

Byle.s,  Ser'jt.  (with  whom  was  Hirddleston,  y.  C),  corrtr-a.  There  are  thr-ee  stiites 
of  circumstances  befor'e  the  court  irr  this  case, — 1.  an  action  br'ought  bv  the  r'cctor  to 
recover  301.  10s.  2d.  irr  r'cspect  of  r'ont-charge  in  lieu  of  tithes  for  the  whole  of  the 
lands  within  the  parish  of  which  the  defendants  in  that  action,  the  war'dens  arrd 
society  of  Hutton  Coldfield,  were  owrrers  arrd  pr'opr'ietors, — 2.  a  distr'ess  for-  191.  9s.  Id. 
levied  by  the  rector-  for  r'ent  due  oir  the  2.'5th  of  Mar'ch,  18.5(i,  irr  r'e.s])ect,  irot  orrly  of 
laird.s  of  which  the  corporation  were  owrrer's  at  the  time  of  the  awar-d,  but  also  of  larrds 
acquir'cd  by  them  by  ])rrr'(-hase  sirrce  that  tirrre,  the  persorr  distrained  orr  rrot  beirrg  irr 
possession  of  the  whole  of  the  larrds  irporr  which  the  r'crrt  is  char'ged,— 3.  a  distr'ess  for 
81.  14s.  8d.  for-  r'crrt-char'ge  arisiirg  fr'onr  lands  which  wcr'c  irr  the  owrrer-ship  of  the 
corpor-atiorr  at  the  time  of  the  awar-d  arrd  at  the  time  of  the  dislr'c.s.s,  arrd  takerr  rrporr  larrd 
of  an  occupier-  who  was  irr  jiossessiorr  of  the  whole  of  the  larrds  oirt  of  wiriclr  lire  r-eirt- 
charge  clainred  [468]  is  i.ssrrirrg.  1.  The  first  question  is,  whether-  the  actiorr  will  lie. 
Unless  there  are  words  irr  the  act  of  parliarrrerrt  rrrrder-  which  this  charge  is  ci-eatcd 
which  expressly  or  impliedly  r-errder  the  owirer  of  the  larrd  liable,  the  actioir  is  rrot 
mairrtairrable.  That  w;is  distinctly  decided  iir  ll'iUoughliii  v.  U'iUouglibii,  4  Q.  B.  487. 
The  woi-ds  of  the  stjitrrte  rrporr  which  that  case  turned  cxpr-essly  excluded  peisorral 
liability  orr  the  part  of  arry  orre.  No  action  lay  at  corrrmorr  law  for  tithes  :  the  orrly 
remedy  for-  therrr  was  arr  actiorr  orr  the  statute,  2  &  .'i  Ed.  0,  e.  13,  for  rrot  settiirg  out 
tithes.  It  is  orrly  by  ex])r-ess  eiractnrerrt  th.-it  the  liability  to  tithes  or-  r-ent  (-h;ir-ge  irr 
lierr  of  tithes  carr  lie  r-eniovcd  fr-orrr  the  person  prim.rrily  char-g(s-ibl(!,  ;urd  imposed  irporr 
somebody  else.  The  'Jlsl  ami  (i2rrd  sci-tioirs  of  the  pr-ivale  act  clear-ly  do  rrot  char-gc 
the  owrrer-  or  proprietor- ;  it  is  orrly  liy  the  larrgirage  forirrd  at  the  crril  of  s.  (i.'i,  that  he 
is  soirght  to  be  made  rcsporrsiblc, — that,  "irporr  arry  division  of  such  hcreditamerrts  by 
sale  or-  otherwise  (except  by  lease  or-  derrri.se  at  rack-rerrt),  the  lieredit.urients  so  to  be 
sold  or  .divided  shall  from  Ircrrceforth  be  and  becorrre  respectively  e.xclirsively  arrd 
solely  liable  to  the  paymerrt  of  so  irrrrch  of  the  sard  yearly  corrr-r-ont  or-  sirm  as  shall 
be  specified  in  such  schcdrrles  or  descriptiorrs,  irr  exoner-atiori  of  the  other  her-cditii- 
ments  hereby  charged  with  the  paymerrt  of  the  whole  of  the  said  year-ly  corn-r-orrt  or- 
suni,  arrd   that  sirch  airportiorred   part  thereof  sh.ill  .iml   niaj' be  i-eeoverod  from  the 
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lauds  or  hereditaments  so  charged  therewith,  or  fi-om  the  owners  thereof,  in  siiuh  and 
the  same  manner  as  the  whole  of  the  said  j'early  coi'n-rents  or  sums  are  hereby  made 
recoverable."  Lister  v.  Lohh'y,  7  Ad.  &  E.  124,  shews  that  "owner"  is  a  word  of 
flexible  meaning.  By  a  turnpike-act,  the  trustees  were  authorized  to  enter  upon  and 
take  certain  lands,  and  to  pull  down  certain  houses,  buildings,  [469]  &c.,  "making  or 
tendering  satisfaction  to  the  owners  or  proprietors  of  all  private  lands,  houses, 
buildings,"  &c.,  so  taken  "for  any  loss  or  damage  they  may  sustain  thereby;"  and  it 
was  provided  that  they  should  not  be  authorized  to  take  other  buildings,  &c.,  without 
the  con.sent  of  "  the  owners  or  proprietors  thereof,  or  other  persons  interested  therein  :  " 
and  it  was  held  that  compensation  was  to  be  made,  in  the  case  of  premises  taken 
under  the  former  clause,  not  only  to  the  owners  of  the  fee-simple  in  the  lands  and 
buildings,  but  also  to  the  lessees  of  the  same  for  terms  of  years.  Lord  Denman  there 
says, — "It  appeared  to  me  at  the  trial,  and  it  does  so  most  clearly  now,  that  the 
plaintift'  was  an  '  owner  or  proprietor '  for  the  purpose  of  receiving  satisfaction.  The 
words  have  no  definite  meaning.  They  may  refer  to  owners  having  either  the  whole 
or  partial  interests.  These  are,  properly  speaking,  owners  in  each  ease.  It  would 
be  inconvenient  and  unjust  if  the  trustees  were  required  to  make  satisfaction  to  the 
tenant  in  fee  for  any  loss  or  damage  which  another  party  might  sustain.  The  person 
having  a  partial  interest  can  recover  in  no  character  except  that  of  owner  or  pro- 
piietor."  And  Littledale,  J.,  .said  :  "  It  seems  clear  to  me  that  the  plaintiff  comes 
within  the  words  '  owners  or  propi-ietors.'  These  are  not  legal  terms  ;  but  they  must 
be  understood  from  their  ordinary  use.  I  do  not  see  that  owner  necessarily  means 
the  tenant  in  fee-simple.  In  common  sense,  one  would  ask,  whose  is  the  land  I  who 
has  the  beneficial  rent  ?  If  there  be  a  nominal  rent,  how  can  the  tenant  in  fee-simple 
be  the  owner?  Suppose  there  were  a  lease  for  ninetv-nine  years,  with  no  rent 
reserved, — in  common  sense  you  would  call  the  lessee  the  owner.  The  word  '  owners ' 
has,  therefore,  no  definite  meaning,"  [Williams,  J.  If  it  has  any  definite  meaning 
here,  it  must  be  "the  per-[470]-son  entitled  to  receive  the  rack-rent  (a).]  The  1st 
section  of  the  act  speaks  of  "owners  and  proprietors;"  in  s.  61,  the  word  "pro- 
prietors" only  is  used,  and  at  the  end  of  s.  63  the  woid  "  proprietors  "  is  dropped,  and 
the  word  "owners"  alone  used.  [Williams,  J.  If  your  argument  be  well  founded, 
I  do  not  see  any  reason  for  the  exception  made  in  the  case  of  occupiers  at  rack-rent. 
If  the  occupier  is  liable,  what  signifies  whether  he  is  an  occupier  at  rack-rent  or  not? 
Crowder,  J.  Is  the  word  "owner"  in  s.  6.3  to  receive  a  different  interpretation  from 
the  same  word  in  ss.  61  and  64'.']  Originally  the  land  only  was  liable  for  tithes: 
there  is  nothing  to  make  the  owner  or  proprietor  liable  for  the  substituted  rent-charge, 
except  the  introduction  of  the  word  "owner"  in  the  concluding  part  of  the  63rd 
section.  It  never  could  have  been  the  intention  of  the  act  to  impose  such  a  liability 
in  that  incidental  manner.  2.  The  light  to  distrain  upon  an  occupier  in  one  district 
for  rent  accruing  in  respect  of  lands  in  that  and  also  in  another  district,  has  not  been 
insisted  upon.  3.  The  only  remaining  question,  therefore,  is  the  third, — as  to  the 
right  to  distrain  upon  one  tenant  for  all  the  rent-charge  arising  within  the  particular 
district.  It  is  to  be  observed  that  the  act  of  parliament  gives  the  tenant  distrained 
on  no  claim  for  contribution.  It  is  submitted  that  the  act  meant  to  make  each 
tenement  or  close  bear  its  own  burthen.  [Cockburn,  C.  J,  If  the  local  act  had  not 
passed,  and  the  parish  had  come  under  the  general  act,  there  would  have  been  no 
liability  cast  upon  the  owner.]  The  two  acts  are  in  pari  materia,  and  should  receive 
the  same  construction.  [Williams,  J.  Your  argument  results  in  this,  that  there  is 
no  dirterence  as  to  districts  whether  there  is  a  division  by  sale  [471]  or  by  leasing?] 
As  to  the  last  point,  that  is  so.  Upon  the  whole,  it  is  submitted  that  neither  the 
action  nor  the  distresses  can  be  sustained. 

Garth  was  heard  in  reply. 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  in  the  court  as  to  a  part  of  the  case,  the  judg- 
ment of  the  majority  was  now  delivere'l  by 

Ckowdek,  J.  This  case  was  argued  before  my  Lord  Chief  Justice,  my  Brothers 
Williams  and  Willes,  and  myself,  in  the  course  of  last  term  :  and  I  regret  to  say  we 
have  been  unable  to  come  to  an  unanimous  opinion  upon  it.     My  Lord  Chief  Justice 

(a)  See  the  Building  Act,  7  &  8  Vict.  e.  84,  s.  2,  and  the  Metropolis  Local  Manage- 
ment Act,  IS  &  19  Vict.  c.  120,  s.  250. 
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differs  from  the  rest  of  the  court  as  to  a  part  of  the  judgment  which  I  am  ahout  to 
deliver.  This  judgment,  therefore,  is  to  he  t<ikeii  as  that  of  my  Brothers  Williams 
and  Willes  and  myself. 

This  was  a  special  case  stated  for  the  opinion  of  the  court  in  two  actions  of 
Bedford  v.  The  ll\mlen,  dr.  of  Sutton  Uoldjichl,  and  Silvester  v.  Bedford,  Clerk. 

The  first  was  an  action  by  the  rector  of  the  parish,  to  recover  from  the  defen- 
dants, the  owners  and  proprietors  of  inclosed  lands  in  his  parish,  the  amount  of  the 
rent^charge  laid  upon  the  lands  in  lieu  of  tithes,  under  the  provisions  of  the  local 
inclosure  act  of  5  G.  4,  c.  14  :  and  the  first  question  for  our  opinion  is,  whether  such 
action  can  be  maintained. 

In  the  preamble  nf  the  act,  the  names  of  several  of  the  proprietors  and  owners  of 
inclosed  lands  within  the  parish,  paying  tithes  to  the  rector,  are  mentioned  ;  and, 
among  them,  the  names  of  the  defendants.  Then,  by  the  61st,  62nd,  and  63rd 
sections,  the  tithes  are  abolished,  and  a  rent-charge  imposed  in  lieu  thereof. 

It  is  contended  for  the  plaintiff,  that,  according  to  [472]  the  true  construction  of 
those  sections,  an  action  lies  by  the  rector  against  the  land-owners  for  non-payment  of 
this  rent-charge. 

It  is  clear  that  the  language  of  those  sections  does  not  in  terms  authorize  such 
an  action  ;  and,  fuither,  th.it  it  does  not  expressly  say  that  the  rent-charge  shall  be 
paid  by  the  land-owners.  But  it  is  argued,  that,  reading  the  three  sections  together, 
and  looking  at  the  general  scope  and  purview  of  the  act,  the  land-owners  are  bound 
to  pay  the  rent-charge  to  the  rector,  and  that  an  action  lies  to  compel  payment  when 
it  is  withheld.  The  main  argument  in  support  of  this  view  is  founded  on  the  direc- 
tion in  the  61st  section,  that  "the  rent-charge  should  be  paid  at  the  times  mentioned, 
"  at  the  rectory-house  ; "  and  also  on  that  part  of  the  63rd  section,  which,  referring  to 
the  case  of  a  subdivision  of  the  original  lands,  as  set  out  in  the  schedule,  enacts  that 
"  the  appoi'tioned  part  of  the  rent  may  be  recovered  from  the  lands  and  hereditaments 
so  charged  therewith,  or  from  the  owners  thei-eof,  in  such  and  the  same  manner  as 
the  whole  of  the  said  yearly  coi'ii-rents  or  sums  are  hereby  made  recoverable."  And 
then  it  is  said  that  the  62nd  section  shews  that  an  action  may  be  brought  for  the 
whole,  and  so  by  implication  that  it  may  be  brought  against  the  owners  of  the  land. 
But  the  case  of  'jnUoughhy  v.  WUtoufjldiy,  4  (^.  B.  4(^7.  cited  at  the  bar,  seems  to  us  to 
conclude  this  question  against  the  plaintiff.  There,  although  there  was  a  clause  in  the 
local  act  substantially  the  same  as  the  62nd  section  in  the  present  act,  the  court  held 
that  no  action  lay  by  the  rector  against  the  land-owner ;  because  no  such  action  was 
given  by  the  act  in  express  term.s,  and  it  did  not  clearly  appear  that  the  land-ownei- 
was  the  pai-ty  bound  to  pay  the  rent-char-ge. 

We  think  the  argument  foundcrlou  the  language  already  referred  to,  in  the  ()3rd 
section,  ami  the  dirce-[473]-tion  in  the  61st  section,  that  the  rent-charge  shall  be  jiaid 
"  at  the  rectory-house,"  are  not  sufficient  to  distinguish  the  present  case  from  Il'illoiiffhhi/ 
V.  irUlonijlihii.  And  it  seems  clear  that,  at  the  time  of  the  passing  of  the  5  (J.  4, 
c.  14,  no  action  lay  for  the  recovery  of  a  rent-charge  issuing  out  of  freehold  lands: 
ll'ehl)  V.  .liijiix,  4  M.  X-  Selw.  113.  The  direction  as  to  paying  the  money  at  the 
rectory -house  raises  no  legitimate  inference  in  favour  of  the  plaintiff:  it  only  shews, 
that,  unless  the  money  is  paid  at  the  rectory-house  by  somebody,  a  distress  maj-  1)6 
put  in  upon  the  lands  for  it.  And,  although  the  words  relied  on  by  the  plaintiff's 
counsel,  in  the  latter  part  of  the  63rd  section,  refer  to  some  supposed  provisions  in 
the  act  giving  an  action  against  the  landowners  ;  yet  we  can  find  none  such  either  in 
the  62nd  section  or  in  any  other  part  of  the  act. 

As  to  the  first  action,  therefore,  we  think  the  judgment  of  the  court  ought  to  be 
for  the  defendants. 

The  second  action  mentioned  in  the  case  was  biought  b)'  an  occupier  against  the 
lectoi-,  for  two  several  alleged  illegal  distrcss(!s  made  upon  the  lanrls  in  his  occupa- 
tion. The  fiist  was  a  distress  for  the  amount  of  the  rent-charge  imposed  u])on  lands 
of  the  Wardens  atid  Society  of  Sutton  Coldfield,  of  which  tiiey  were  owncis  when  the 
act  passed,  as  well  as  the  amount  impo.sed  upon  other  lands  pinchased  by  them  of 
other  owners  snb.scquently.  And  we  think  it  quite  dear  that  such  distress  for  the 
joint  sum  was  illegal,  and  that,  consequently,  the  action  against  the  rector  well  lies 
for  that  distress.  Indeed,  the  rector's  counsel,  in  the  course  of  the  argument,  gave 
up  this  jiait  of  th(!  case. 

The  second  disti'ess  was  made  u[)un  the  plaint  ill',  who  was  the  occupier  of  some  of 
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the  lands  belonging  to  the  same  proprietor,  for  the  whole  rent-charge  imposed  on  all 
the  lands  of  such  proprietor,  comprising  lands  not  in  the  same  occupation,  but  of 
which  such  [474]  proprietor  is  still  the  owner.  And  we  are  of  opinion  that  this 
distress  was  legal,  and  that  no  action  can  be  maintained  against  the  rector  for 
making  it. 

The  61st  section  first  requires  the  commissioner  to  ascertain  the  aggregate  value 
of  the  tithe  of  all  the  inclosed  lands  in  the  parish  belonging  to  all  the  proprietors,  and 
to  ascertain  the  aggregate  amount  of  composition  for  the  whole  tithes.  It  then 
requires  him  "to  ascertain  and  determine  what  yeai-jy  sums,  according  to  such 
aggregate  annual  amount,  are  an  equivalent  to  the  tithes,  &c.,  of  each  proprietor's 
old  inclosed  lands  and  tenements  within  the  parish  ;  which  said  yearly  sums  shall  be 
yearly  charged  upon  the  old  inclosed  lands  and  tenements  of  the  respective  proprietors, 
as  yearly  rents  payable  thereout  respectively  to  the  said  rector  and  his  successors  in 
lieu  of  the  tithes  thereof ;  and  the  same  rents  shall  accoi'dingly  be,  and  are  hereby, 
charged  on  the  said  several  inclosed  lands  and  tenements  of  the  several  proprietors  : " 
"  And  the  several  yearly  i-ents  or  sums  to  be  ascertained  and  set  forth  as  aforesaid, 
subject  to  such  variations  as  is  hereinafter  pi-ovided  for,  shall  l)e  issuing  and  payable 
for  ever  from  and  out  of  the  several  lands  and  tenements  to  be  charged  theiewith  as 
aforesaid." 

It  seems  to  us  that,  upon  the  true  construction  of  this  section,  one  sura  is  to 
constitute  the  rent-charge  upon  all  the  lands  of  the  same  proprietoi'.  And  as,  by 
the  62nd  section,  the  same  remedy  is  given  to  the  rector  as  a  landlord  has  for  his 
rack-rent  in  arrear,  a  distress  for  the  whole  sum  may  ha  legally  made  upon  any  part 
of  the  lands  out  of  which  the  whole  sum  as  a  rent-charge  issues.  And  this  result 
still  more  plainly  appears  on  referring  to  the  provisions  of  the  63rd  section,  which 
contemplates  the  future  regulation  of  the  rent-charge,  upon  the  alienation  of  any  part 
of  the  lands  on  which  it  is  imposed.  After  directing  tliat  a  schedule  [475]  shall 
be  made  shewing  the  portion  of  the  rent-charge  applicable  to  each  smaller  portion 
of  land,  it  enacts  that,  upon  "any  division  of  such  hereditaments  by  sale  or  other- 
wise (except  by  lease  or  demise  at  i-ack-rent),  the  hereditaments  so  to  be  sold  or 
divided  shall  from  thenceforth  be  and  become  respectively  exclusively  and  solely 
lial)le  to  the  payment  of  so  much  of  the  said  yearly  corn-rent  or  sum  as  shall  be 
specified  in  such  schedule,  &c.,  in  exoneration  of  the  other  hereditaments  hereby 
charged  with  the  payment  of  the  whole  of  the  said  yearly  corn-rent  or  sum  ;  and  that 
such  apportioned  part  thereof  shall  and  may  be  recovered  from  the  lands  or  heredita- 
ments so  charged  therewith,  or  from  the  owners  thereof,  in  such  and  the  same  manner 
as  the  whole  of  the  said  yearly  corn-rents  or  sums  are  hereby  made  recoverable." 
From  which  it  seems  to  us  clear  that  it  is  only  in  case  of  a  ilivision  bj'  sale  or  other- 
wise after  the  passing  of  the  act  that  the  sum  to  be  recovered  by  distress  on  the  part 
divided  is  confined  to  the  amount  in  the  .schedule  apportioned  to  the  part  so  divided, 
— leaving  the  operation  of  the  61st  section  iu  other  respects  entiiely  unafi'ected. 

For  these  reasons,  we  are  of  opinion  that  the  second  distress  was  legal,  and  that 
no  action  lies  against  the  rector  for  it. 

CoCKBURN,  C.  J. — I  entirely  concur  with  the  rest  of  the  court  that,  in  the  first 
of  these  actions,  there  must  be  judgment  for  the  defendants.  I  regret  that  I  find 
myself  constrained  to  dift'er  from  my  learned  Brothers  in  the  view  they  take  of  the 
case  of  Silrester  v.  Bedford. 

As  regards  the  first  of  these  cases,  I  entertain  no  doubt  that  the  action  will  not 
lie.  The  question  turns  on  the  effect  of  the  61st  and  62nd  (and,  as  it  is  contended, 
of  the  63rd)  sections  of  an  act  of  the  5  G.  1,  c.  14,  for  the  inclosure  of  lands  in  the 
parish  of  Sutton  [476]  Coldfield.  The  61st  section  provides  for  the  extinguishment 
of  the  tithes,  and  the  substitution  of  yearly  suras  to  be  paid  as  yearly  rents  in  lieu 
thereof ;  which  rents  are  to  be  charged  on  the  lands ;  with  a  further  provision  that 
these  yearly  rents  shall  be  paid  to  the  rector  at  the  rectory-house  on  the  four  quarter- 
days  in  each  year.  The  62nd  section  then  provides  that  the  rector,  in  addition  to  all 
present  powers  for  recovery  of  tithes  and  compositions,  shall  have  the  same  powers 
and  remedies  for  recovering  these  rents  or  sums  of  money  as  by  common  law  or 
statute  are  given  to  landlords  for  the  recovery  of  rack-rent  in  arrear. 

I  am  cleai'ly  of  opinion  that  no  right  of  action  accrues  to  the  tithe-owner  against 
the  owners  of  land  for  the  reooxery  of  the  rent-charge  thus  created.  It  is  clear  that, 
prior  to  the  act,  there  was  no  pei'sonal  liability  in  respect  of  the  tithe,  beyond  the 
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obligation  of  the  occupiei'  to  set  it  out.  The  61st  seetiuii  of  the  present  act  does 
awii}'  with  this  obligation,  and  substitutes  for  it  a  rent  charged  upon  the  land,  with- 
out anv  provision  as  to  any  personal  liability  in  the  land-owner.  But  the  mere 
creation  of  a  rent^charge,  without  more,  will  not  impose  any  personal  liability  which 
the  grantee  can  enforce  bj'  action.  It  was  contended,  indeed,  in  the  course  of  the 
argument,  that  the  provision  that  the  rent  should  be  payable  at  the  rectory-house 
distinguished  this  from  the  case  of  an  ordinary  rent-charge.  But  there  is  nothing 
whatever  in  this  argument.  The  object  of  the  provision  evidently  was,  to  relieve  the 
rector  from  the  necessity  of  applying  upon  the  various  lands  for  payment.  At  law, 
rent  is  regularly  due  and  payalile  upon  the  land  from  which  it  issues,  if  no  particular 
place  is  mentioned  in  the  reservation  :  Co.  Litt.  201  b.  But  for  this  piovision,  the 
rector  must  have  gone  upon  the  land  to  receive  the  rent :  the  effect  of  it  is,  to  relieve 
him  from  that  necessity,  before  he  pro-[477]-ceeds  to  enforce  his  right  against  the 
land.  The  62nd  .section  carries  the  case  no  further.  It  provides  the  remedies  for 
enforcing  payment  of  the  rent-charge.  But  it  is  obvious  that  the  remedies  given, 
however  extensive  and  efficient  they  may  be,  can,  so  far  as  a  personal  liability  is  sought 
to  be  enforced,  be  directed  only  against  those  in  whom  a  personal  liability  exists ; 
unless,  indeed,  a  right  of  action  were  given  against  the  laud-owner  in  such  express 
terms  as  to  create  a  pei'.sonal  liability.  Such,  however,  is  not  the  case  here.  The 
object  of  the  clause  was,  to  give  a  power  of  distraining  for  the  rent-charge  ;  it  being 
perhaps  doubtful  how  far  the  i  G.  2,  c.  28,  s.  .5,  would  apply  to  a  rent-seek,  such  as, 
independently  of  statutory  provisions  for  distress,  such  a  rent  as  this  would  be.  In 
doing  this,  large  and  general  words  have  been  used,  but  not  such  as  will  suffice  to 
create  by  implication  the  personal  liability  in  the  land-owner  which  it  is  now  sought 
to  enforce.  Had  it  been  intended  to  create  a  new  liability  of  this  kind,  I  cannot  but 
think  that  the  legislature  would  have  had  recourse  to  express  enactment,  instead  of 
leaving  a  matter  of  so  much  importance  to  mere  implication.  At  all  events,  the  case 
of  irUloni/lil'!/  V.  inJIoiKjldiji  is  a  direct  authority  for  saying  that  no  such  liability  will 
be  created  by  such  an  enactment  as  the  present,  unless  the  party  by  whom  the  rent 
is  to  be  paid  is  expressly  pointed  out  by  the  act. 

The  63rd  section  is,  however,  further  relied  on  as  shewing  the  liability  of  the  land- 
owner. That  section,  having  provided  for  the  apportionment  of  the  rent-charge  in 
case  of  the  division  of  the  land,  concludes  by  saying  that  the  apportioned  part  shall 
be  rccoxerable  from  the  lands  charged  therewith,  or  from  the  owners  thereof,  in  such 
and  the  same  manner  as  the  whole  of  the  said  j'early  eoi'n-rents  or  sums  ai-e  made 
recoverable  by  the  act.  But  I  am  of  opinion,  that,  if  the  [478]  effect  of  the  preceding 
sections  was  not  to  render  the  owner  personally  liable,  these  words,  thus  incidentally 
introduced  at  the  close  of  a  section  passed  for  a  different  purpose,  will  not  have  that 
operation.  Even  if  this  language  should  lead  to  the  inference  that  tho.se  who  framed 
or  passed  the  O.'Srd  section  conceived  that  they  had  imposed  such  a  liability  by  the 
preceding  sections,  such  a  belief  will  not  supply  the  place  of  the  necessary  provisions 
for  that  purpose.  But  the  probability  is,  that  these  words  have  been  inserted  or 
retained  per  incnriam. 

I  quite  concur,  therefore,  in  saying  that  in  this  case  there  must  be  judgment  for 
the  defendants. 

In  the  other  case,  of  Silveder  v.  Bedford,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover'  in  i-espeet  of  both  distresses. 

The  (luestion  turns  upon  whether,  the  corporation  of  Sutton  Coldfield  being  the 
owners  of  numerous  properties  in  the  parish,  the  aggregate  of  the  rent-charge  due  in 
respect  of  all  can  be  levied  upon  any  one.  I  caiuiot  bring  myself  to  think  that 
this  can  bo  .so.  It  is  clear,  that,  before  the  passing  of  the  act,  the  tithe  was  due  in 
i-cspcet  of  each  of  the  lands  and  tenements  immediately  ;  aTid  the  declared  ]juri)osc 
of  this  part  of  the  act,  as  stated  in  the  preaml)le  to  the  (i  1st  section,  was,  that  the 
tithes  arising  out  of  any  lanils,  tenements,  or  hereditaments  should  cease  and  l)e 
extinguished,  and  that,  "  in  lieu  thereof,  yearly  rents  or  sums  of  money  should  be 
ascertained  and  paid  to  the  lector."  Accordingly,  the  commissioner  is  to  lix  and 
ascertain  the  total  aggregate  annual  amount  which  will  be  a  just,  fair,  and  equal  com- 
pen.sation  to  the  rectoi' ;  and,  having  done  so,  he  is  "  to  ascertain,  with  reference  to  such 
aggregate  amount,  what  yearly  sums  are  ecjuivalent  to  the  tithes  of  each  proprietor'.s 
lands  and  tenements,"  and  aueh  yearly  sums  arc  to  bo  "charged  upon  the  lands  and 
[479]  tenements  of  the  respective  proprietors,  as  yearly  rents  payable  thereout  rospec- 
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tively  : "  and  then  "  the  same  rents  are  charged  on  the  several  lands  and  tenements  of 
the  several  proprietors." 

I  cannot  believe  that  the  legislature  here  intended  to  do  more  than  to  sub- 
stitute a  rent-charge  for  tithe,  in  respect  of  each  tenement  previously  liable  to  tithe. 
I  cannot  suppose,  that,  where  estates,  although  belonging  to  the  same  proprietor,  were 
diflerent  in  point  of  locality  and  occupation, — such  as  farms  or  houses  occupied  by 
different  tenants, — it  was  intended  to  li.x  the  whole  with  one  aggregate  charge. 
Great  inconvenience,  as  it  seems  to  me,  would  be  liable  to  arise  from  such  an  ai-range- 
ment.  Although,  as  a  charge  upon  the  land,  the  tithe  rent-charge  falls,  as  the  tithe 
itself  did,  ultimately  on  the  owner,  yet  in  general  pi-actice  the  rent-charge  is,  I  believe, 
paid  by  the  occupier:  at  all  events,  he  it  is  who  is  immediately  liable  to  be  distrained 
on  for  the  payment.  1  cannot  think  that  the  legislature  intended  to  expose  the 
occupier  of  farm  A.  to  this  serious  inconvenience,  because  the  occupier  of  farm  B.,  or 
even  the  common  owner  of  both,  shall  have  failed  to  discharge  the  liability  in  respect 
of  B.  At  least,  I  should  expect  such  a  provision  to  be  expressed  in  clear  and  definite 
langiiage;  whereas  the  language  of  the  61st  section  not  only,  as  it  seems  to  me, 
admits  of,  but  rather  leads  to,  an  opposite  construction,  inasmuch  as  it  speaks  of  the 
rents  "charged  on  the  several  lands  of  the  several  proprietors." 

The  63rd  section  does  not  appear  to  me  to  carry  the  matter  further.  With  a  ^^ew 
to  the  possible  division,  by  sale  or  otherwise,  of  the  hereditaments  which  shall  have 
been  charged  with  the  substituted  rent,  the  commissioner  is  directed  to  make 
"schedules  or  descriptions  of  the  several  hereditaments  chargeable  with  the  said 
j'early  rent  or  sum,  and  the  particulai-  measure  thereof  [480]  in  acres,  roods,  and 
perches,  and  to  declare  what  proportion  thereof  shall  be  charged  upon  each  and 
every  part  of  such  respective  hereditaments  :  "and  the  section  then  goes  on  to  provide, 
that,  "  in  case  of  any  division  of  such  hereditaments  by  sale  or  otherwise  (except  bj'- 
lease  or  demise  at  rack-rent),  the  hereditaments  so  to  be  sold  or  di\ided  shall  become, 
respectively,  exclusively  and  solely  liable  to  the  payment  of  so  much  of  the  said  rent 
or  sum  as  shall  be  specified  in  such  schedule,  in  exoneration  of  the  other  hereditaments 
hereby  charged  with  the  payment  of  the  whole." 

It  appears  to  me  that  there  is  nothing  in  this  inconsistent  with  the  construction 
which  I  think  should  be  put  on  the  61st  section.  It  is  obvious  that  the  provision  and 
language  of  the  63rd  section  will  apply  to  the  case  of  a  single  property  or  tenement, 
as  well  as  to  that  of  several.  It  is  impossible  to  suppose  that  the  provision  was  not 
intended  to  apply  to  the  case  of  a  man  who,  having  a  single  pioperty,  sold  a  portion 
of  it,  and  was  only  intended  to  reach  the  case  of  a  man  who,  having  several  distinct 
tenements,  sold  one  of  them :  and  I  cannot  but  think  that  the  purpose  of  this  section 
was  to  have  the  several  closes  or  parcels  of  which  each  property  consisted,  severally 
assessed,  in  order  to  provide  for  the  event  of  the  property  becoming  afterwards 
divided. 

Be  this,  however,  as  it  may,  it  seems  that  the  commissioner  has  taken  the  view  I 
ha\'e  here  suggested,  and  has  assessed  the  properties  of  each  owner,  not  in  the  aggre- 
gate, but  severally  :  for,  though  each  owner's  properties  are  assessed  consecutively 
with  such  proprietor's  name  set  forth  once  only  in  the  first  column,  yet  each  property 
is  assessed  separately  under  the  name  of  its  particular  occupier :  and,  the  several 
closes  and  parcels  of  which  the  tenement  is  composed  being  .separately  assessed,  the 
aggregate  amount  of  the  assessment  [481]  of  the  whole  tenement  is  ascertained  and 
fixed  :  but  nowhere  is  there  any  aggregation  or  attempt  at  aggregation  of  the  sum 
total  of  the  various  amounts  of  the  diflerent  tenements. 

It  is  said  that  this  may  now  be  done,  and  so  the  sum  total  be  ascertained  to 
which  the  aggregate  of  the  numerous  farms,  houses,  and  other  tenements  owned  by 
the  corporation  of  .Sutton  Coldfield  in  this  parish,  may  be  liable.  But  I  do  not  think 
that  we  are  at  liberty  thus  to  meddle  with  and  alter  the  apportionment  made  by  the 
commissioner.  As  it  stands,  it  is  an  assessment  of  each  tenement  according  to  its 
occupation  :  and  the  plain tifl',  Silvester,  was,  therefore,  in  mv  opinion,  only  liable  to 
be  distrained  upon  for  the  amount  set  against  the  land  in  his  own  occupation.  I  think, 
therefore,  he  is  entitled  to  recover  in  respect  of  both  the  distresses  made  upon  his 
premises. 

Judgment  for  the  defendants  in  the  first  action. 

Judgmentfor  the  plaintifl'  in  the  second  action,  in  respect  of  the  first  distress. 
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[482]     Roberts  v.  Eberhardt.     Dec.  8th,  1857. 

[S.  C.  28  L.  J.  C.  P.  74  ;  4  Jur.  N.  S.  89S ;  fi  W.  R.  79.3.] 

A  plea  of  mil  tiol  itgarrl,  to  an  action  upon  an  award,  puts  in  issue  not  merely  the 
fact  of  the  making  of  the  award  set  out  in  the  declaration,  liut  the  making  of  a 
good  and  valid  award  of  and  concerning  the  premises  referred. — A.  and  B.,  who 
had  carried  on  business  as  coal  and  lime  masters,  agreed  to  dissolve  their  paitner- 
ship  upon  certiiin  terms.      B.  having  died,  leaving  his  wife  his  executrix,  it  was 
agreed  between  A.  and  the  executrix  that  the  agreement  for  dissolution  should  be 
carried  out,  and  that  the  settlement  of  all  disputes  thereon  should  be  referred  to 
an  arbitrator.     A.  and  B.  had  also  carried  on  business  in  partnership  as  attorneys  ; 
and,  by  anothei'  agreement,  reciting  that  disputes  had  arisen  between  A.  and  the 
executi'ix  about  the  last-mentioned  partnership  and  the  accounts  thei'eof,  all  matters 
in  dispute  relating  thereto  were  referred  to  the  same  arbitrator;  and  it  was  agreed 
that  the  ai-liitrator  so  appointed  should  be  receiver  of  the  estate  and  effects  of  the 
law  partnership,  and  should  settle  and  get  in  as  he  thought  fit  all  costs  due  to  the 
estate,  and  "dispose  of  the  estate,  moneys,  and  effects  of  the  said  law  partnership 
in  such  manner  as  he  should  think  best  for  the  interest  of  A.  and  the  executrix," 
and  that  "  the  costs  and  expenses  of  the  reference  and  award  should  be  in  his  dis- 
cretion."— By  his  award,  the  arbitrator,  amongst  othei-  things,  stated  that  he  had 
"received  the  estate,  moneys,  and  effects  belonging  to  the  estate  of  the  said  law 
partnership,  and   in   the  said   second   agreement  mentioned  to  be  then  remaining 
unrealized,"  and  had  "got  in  and  settled,  on  such  terms  as  he  thought  Kt,  all  bills 
of  costs  due  to  the  estate  of  the  said  law  parttiership,  and  had  disposed  of  the  estate, 
moneys,  and  effects  of  the  said  law  partnership  in  such  maruier  as  he  had  thought 
best  for  the  interests  of  A.  and  the  executrix  ; "  and  he  awarded  that  the  sum  of 
10691.  1.3s.  8fl.  was  due  from  the  executrix  to  A.,  and  ordered  her  to  pay  the  same 
to  him  within  one  week  :  he  then  awarded  mutual  i-eleases,  and  he  concluded  thus, 
— "  I  certify  that  I  have  deducted  and  retained  to  mj'self  the  costs  [not  saying  how 
much]  of  this  my  award  out  of  the  moneys  which  have  been  received  by  me  as  such 
receiver  as  aforesaid:" — Held,  by  Cockburn,  C.  .1.,  Ciesswell,  J.,  and  Willes,  J., 
that  the  awaid  was  void,  both  because  it  did  not  shew  how  the  costs  of  the  award 
were  to  be  paid,  and  so  w.is  not  final,  and  because  the  arbitrator  had  retained,  from  a 
fund  belonging  to  the  parties  which  was  in  his  possession  as  receiver  for  them,  the 
amount  of  his  costs  befor-e  he  signed  and  delivered  his  award. — Held,  by  Williams,  .1., 
that  the  award  w.-i.s  good,  notwithstanding  these  objections, — the  ar})itrator  having 
authority  as  receiver  to  dispose  of  the  moneys  he  received  as  he  shouM  think  best 
for  the  interest  of  the  parties,  and  having  exercised  his  discretion  in  disposing  of 
some  of  those  moneys  in  defraying  the  costs  of  the  award,  and  therefore  not  having 
neglected  his  duty  as  arbitrator  in  omitting  to  adjudicate  as  to  the  costs  of  the 
award. — The  judgment  of  the  majority  was  reversed  by  the  Kxcheiiuer  C'haml)er,  on 
appeal, — the  majority  of  that  court  being  of  opinion  that  the  award  was  not  void 
for  the  reasons  assigned. — An  arbitrator   cainiot,  unless  such   power  is  expresslj' 
reserved  to  him  by  the  submission,  award  to  himself  a  sum  (named  or  otherwise)  for 
his  own  co.sts  and  expenses. 

This  was  an  ivction  upon  an  award. 

The  declaration  stated,  that,  by  an  agreement,  dated  the  liiJth  of  July,  1854,  niiule 
between  the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part, — after 
therein  reciting  that  the  plaintiff  and  one  Henry  ICberhardt  then  lately  carried  on  the 
trades  of  coal-masters  and  lime-masters  at  Tipton  (ireen,  Buckpool,  and  Hayhead,  in 
the  county  of  Stallord,  as  co-pai'tners,  under  the  tirm  of  Koljcrts  iV:  Mbcrhardt,  and  that 
the  jn-operties  and  eli'ects  of  the  said  co  partner.ship  belonged  to  the  .said  co  p.irtucis  in 
equal  pi'oportious  ;  and  re-[483]-('iting  that  the  said  lleury  i'ibeiliardt  duly  made  his 
will,  dated  the  Kith  (jf  Uecemlier,  185.3,  and  thereby  gave  and  deviseil  to  hi.s  wife,  the 
defendant,  all  his  real  .'ukI  ])t!isoiial  estate,  and  ap])ointed  her  executrix  thereof,  and 
that  the  said  lleiu-y  I'jberhardt  died  on  the  Kith  of  A])ril  then  last,  without  having 
revoked  or  altered  his  said  will,  which  was  duly  proved  by  the  defendant  in  the 
Prerogative  court  of  Canterbury  on  the  1 7th  of  May,  1854;  and  further  reciting, 
that,  previously  to  the  death  of   the  said  Henry  Kberhardt,  a  proposal  in  writing, 
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dated  the  3rd  of  Febi-aai  y  then  last,  had  been  made  by  the  plaiutift  to  the  said  Henry 
Eberhaidt,  to  buy  the  share,  estate,  and  interest  of  him  the  said  Henry  Eberhardt  of 
and  in  the  said  colliery,  mines,  credits,  hereditaments,  and  premises  at  Tipton  Green 
aforesaid,  belonging  to  the  said  co-partners,  for  the  sum  of  20,0001,  to  be  paid  in 
manner  in  the  said  proposal  mentioned  ;  and,  among  other  things  contained  in  the 
said  proposal,  it  was  proposed  that  the  said  co-partnership  in  respect  of  the  said  Tipton 
Green  works  should  be  considered  to  have  been  dissolved  on  the  31st  of  December 
then  last ;  and  that  the  said  proposal  was  signed  by  the  plaintiff,  and  verbally  accepted 
and  agreed  to  by  the  said  Henry  I']berhardt,  subject  to  certain  marginal  observations 
which  were  approved  of  by  the  plaintiff,  but  that  it  was  never  signed  by  the  said 
Henry  Eberhardt ;  and  also  reciting  that  the  plaintiff'  also  made  a  verlial  offer'  to  buy 
the  entirety  of  the  hereditaments,  properties,  credits,  and  effects  belonging  to  the  said 
co-partners  in  respect  of  their  said  trades  carried  on  at  Buckpool  and  Hayhead  afore- 
said, for  the  sum  of  35001.,  and  that  the  said  co-partnership  in  respect  of  the  last- 
mentioned  trades  should  be  considered  as  dissolved  from  the  2oth  of  March,  1853, 
and  that  such  last-mentioned  verbal  offer  was  veibally  accepted  by  the  said  Henry 
Eberhardt ;  and  after  reciting  that  the  [484]  defendant,  at  the  request  of  the  plaintiff, 
had  since  the  death  of  the  said  Henry  Eberhardt  agreed  to  accept  and  carry  oat  the 
said  written  and  verbal  proposals  so  made  and  accepted  by  the  said  Heiny  Eljerhardt 
in  his  lifetime,  and,  forjthe  purpose  of  testifying  such  her  acceptance  of,  and  making 
other  arrangements  connected  with,  the  execution  of  the  said  proposals,  she  the  defen- 
dant had  consented  to  sign  the  agreement  thereinafter  contained, — It  was  witnessed 
that  the  plaintiff  and  defendant  did  thereby  nuitually  agree  to  cari-y  out  the  said 
above-mentioned  written  and  verbal  proposals,  subject  as  aforesaid,  and  that  proper 
deeds  of  dissolution  of  partnership  containing  all  necessary  provisions,  and   mutual 
releases,   and  all   other   conveyances,   releases,   mortgages,  and    deeds  necessary  for 
carrying  out  and  completing  the  said  proposals  should  be  drawn  by  one  John  Harward 
as  between  the  said  parties,  and  his  settlement  thereof  should  be  binding  on  both  the 
said  parties:  And  it  «as  thereby  further  agreed  between  the  said  parties,  that,  inas- 
much as  the  said  John  Harward  was  fully  acquainted  with  the  negotiations  connected 
with  the  said  proposals,  and  with  the  intentions  of  the  parties  thereto,  all  disputes  or 
differences  between  the  said  parties  (if  any)  in  reference  to  the  said  proposals,  or  either 
of  them,  or  to  the  construction,  meaning,  or  effect  of  any  clause  therein,  or  to  the 
arrangements,  acts,  or  deeds  connected  with  the  carrying  of  the  same  into  completion, 
and  all  claims  and  demands  whatsoe\'ei'  of  the  said  parties  thereto  against  each  other 
in  respect  of  the  said  co-partnership,  or  any  of  them,  or  of  the  said  proposals,  or  of 
that  agreement,  should  from  time  to  time  as  the  same  might  arise  be  referred  to  the 
arbitration  and  award  of  the  said  John  Harward,  and  should  not  be  made  the  subject 
of  litigation,  except  in  default  of  such  arbitration  and  award  within  a  reasonable  time 
after  the  suljmission  of  the  [485]  said  disputes  and  claims  as  aforesaid,  and  that  such 
arbitration  and  award  should  be  final  and  conclusive  between  the  parties,  and  that  the 
said  submission  to  arbitration  might  at  the  request  of  either  of  the  said  parties  be  made 
a  rule  of  either  of  Her  Majesty's  courts  of  law  or  equity  at  Westminster :  That,  hy  a 
certain  other  agreement,  dated  the  "25th  of  February,  1856,  and  made  between  the 
plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part, — after  reciting,  amongst 
other  things,  that  the  plaintiff  and  the  said  Heniy  Eberhardt  had  then  lately  carried 
on  the  business  or  profession  of  attorneys  and  solicitors  at  Stourbridge,  as  partners, 
under  the  firm  of  Roberts  iV'  Eberhardt,  and  the  estate,  moneys,  and  effects  of  the  said 
partnership,  and  the  profits  of  the  said  business  or  profession,  belonged  to  the  said 
partners  in  the  proportions  following,  that  is  to  say,  five  equal  eighth  parts  thereof 
belonged  to  the  plaintiff"  and  the  remaining  three  equal  eighth  parts  thereof  belonged 
to  the  said  Henry  Eberhardt ;  and  that  the  said  partnership  was  dissolved  shortly 
before  the  death  of  the  said  Heiu'y  El.)erhardt,  but  the  partnership  estate,  moneys,  and 
effects  had  not  at  the  said  date  of  that  agreement  been  realized,  nor  the  partnership 
accounts  settled,  nor  any  deed  of  dissolution  and  mutual  release  executed  ;  that  the 
plaintiff  and  the  said  Henry  Eberhardt  also  carried  on  the  trades  of  coal-masters  and 
lime-masters  in  partnership,  and  that,  since  the  death  of  the  said  Henry  Eberhardt, 
the  said  John  Harward  had  been  appointed  arbitrator  between  the  plaintiff  and  the 
defendant  in  respect  to  certain  disputes  and  differences  which  had  arisen  between  them 
in  respect  of  the  said  last-mentioued  trade  partnerships  ;  and  reciting  that  disputes 
and  differences  had  arisen  between  the  plaintiff  and  defendant  in  respect  of  the  said 
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law  partnership  between  the  plaintiff . and  the  said  Henry  Eberhairlt,  and  it  had  been 
agreed  between  the  parties  that  sncli  [48G]  disputes  and  differences  should  be  referred 
to  the  said  John  Harwai'd  in  manner  thereinafter  contained  and  hereinafter  mentioned, 
the  plaintiff  and  the  defendant  severally  agreed  with  each  other  as  follows, — That 
all  disputes  and  differences  between  them  which  had  already  arisen  or  might  thereafter 
arise  before  the  signing  of  the  final  award  thereinafter  referred  to  and  hereinafter 
mentioned,  in  reference  to  the  said  law  partnership,  whether  relating  to  the  i-ealization 
of  the  said  partnership  estate,  moneys,  and  effects,  or  to  the  settling  of  the  partnership 
accounts  as  between  the  partners  or  their  i-epresentatives  with  each  other,  or  as 
between  the  then  late  law  partnership  firm  with  the  clients,  or  to  the  form  of  the  deed 
of  dissolution  and  mutual  release  to  be  executed  by  the  said  parties,  or  otherwise,  and 
also  all  other  disputes  and  dift'erences  between  the  said  parties  not  included  in  the 
reference  to  arbitration  thereinbefore  mentioned  as  aforesaid,  which  had  arisen  or 
might  thereafter  arise  l)efore  the  signing  of  the  said  final  award,  in  reference  to  or  out 
of  the  said  law  and  trade  partnerships,  shcjuld  be  referred  to  the  arbitration  and  award 
of  the  said  John  Hai  ward,  so  as  the  said  award  were  made  under  his  hand  on  or 
befoie  the  ■24th  of  June  then  next :  That  the  said  John  Harward  should  be  the 
receiver  of  the  est;ite,  moneys,  and  effects  belonging  to  the  estate  of  the  said  law 
partnershi]),  and  which  then  remained  unrealized,  and  should  have  power  to  get  in 
and  settle  on  such  terms  as  he  should  think  fit  all  bills  of  costs  due  to  the  estate  of 
the  said  law  partnership,  and  dispose  of  the  estate,  moneys,  and  effects  of  the  said  law 
partnership  in  such  manner  as  he  should  think  best  for  the  interest  of  the  plaintifi'and 
the  defendant :  That  the  said  John  Harward  should  have  power  to  investigate  and 
settle  all  accounts  between  the  plaintifi'and  the  defendant  in  respect  to  the  said  law 
partnership  or  otherwise,  and  to  draw  and  settle  all  [487]  such  deeds  of  dissolution 
and  mutual  releases  and  other  deeds  which  he  might  think  fit  in  reference  to  the 
matters  aforesaid,  or  any  of  them  :  That  he  should  be  at  liberty  to  make  pi'ofessional 
charges  for  liusiness  done  in  connection  with  the  reference  theieby  made,  or  with  the 
reference  thereinliefore  mentioned  as  aforesaid  :  That  the  costs  and  expenses  attending 
the  reference  thereby  made,  and  the  said  reference  thei'einbefore  mentioned,  and  the 
award  or  awards  to  he  made  under  such  sevei'al  references,  should  be  in  his  discretion  : 
That  the  reference  thereby  made  and  the  said  reference  thereinbefore  mentioned  might 
be  regarded  as  one  single  refei'cnce,  and  that  it  should  be  lawful  for  the  saifl  John 
Harwarfl  to  make  one  single  awaid  embracing  matters  comprised  in  both  references, 
or  several  and  distinct  awards,  respecting  the  several  references,  or  to  state  and 
separately  adjudicate  upon  any  pai  ticular  claim,  dispute,  or  dift'erence,  claims,  disputes, 
or  difi'erences,  made  by  or  on  bahalf  of  or  arising  between  the  plaintifi'and  the  defen- 
dant, and  to  make  an  award  or  order  in  the  nature  of  an  award  as  lespected  such 
particular  claim,  dispute,  or  dili'erence,  which  award  or  order  should  bo  l)in(ling  on  the 
said  parties  thereto,  notwithstanding  that  the  same  might  not  be  a  final  award  com- 
prising all  the  subject-matters  of  difi'crence  :  Anrl  that  any  award  to  be  madt^  by  the 
said  John  Harward  in  the  matters  aforesaid,  or  any  of  them,  should  l)e  final  and 
conclusive  between  the  parties:  Averment,  that  the  said  John  Harward, — having 
taken  upon  himself  the  Ijurthen  of  the  said  arbitiations,  aufl  having  heard  and  duly 
considered  all  the  allegations  and  evidence  of  and  concerning  all  the  matters  referred 
as  aforesaid  ;  anfl  ha\ing  drawn  aiifl  settled  all  such  deeds  of  dissolution  and  mutual 
releases  and  other  deeds  as  he  thought  fit  in  refeience  to  the  matters  in  the  said 
agreements  or  either  of  them  mentioned  ;  and  having  cx-[488]-ann'ned  and  investigated 
all  the  disputes  and  differences,  claims,  and  demands  submitted  to  him  by  the  said 
agreements  respectively  ;  and  having  investigated  and  settled  all  accounts  which 
accoiding  to  the  said  agreements  or  eithei-  of  them  were  to  lie  investigated  and  settled 
liy  him  ;  and  having  received  the  e.stati',  moneys,  and  cH'octs  belonging  to  the  estate 
of  the  said  law  partnership  and  in  the  said  secondly  mentioiKid  agreement  mentioned 
to  be  then  remaining  uni'calized  ;  and  having  got  in  and  scltled  on  such  terms  as  he 
thought  tit  all  bills  of  costs  due  to  the  estate  of  the  said  law  ])artncrshi]i  ;  and  having 
dis|)oscd  of  the  estate,  moneys,  and  cfi'ects  of  the  said  law  partnership  in  such  manner 
as  had  thiiught  liest  for  the  interests  of  the  plaintiff  and  the  defendant  ;  and  all  things 
having  been  done  necessary  to  enable  and  entitle  him  to  make  such  award  jis  therein- 
after mentioned,— did,  within  the  time  so  limited  for  the  making  of  such  award,  to 
wit,  on  the  2;ird  of  June,  1N5(J,  duly  make  and  publish  his  award  in  writing  under  his 
hand,  of  and  concerning  the  said  matters  referred  to  him,  and  did  thereby  (amongst 


832  ROBERTS   n  EBERHAKDT  3  C.  B.  (N.  S.)  489. 

other  things)  award  and  determine  that  the  sum  of  10691.  13s.  8d.  was  then  due  from 
the  defendant  to  the  plaintiff,  and  did  thereby  order  the  defendant  to  pay  the  same 
to  the  plaintifl'  within  one  week  from  the  date  of  the  said  award  :  And  that  the  defen- 
dant did  not  pay  to  the  plaintifl'the  said  sum  of  10691.  13s.  8d.  within  the  said  period 
so  appointed  for  payment  thereof  as  aforesaid,  and  which  had  elapsed  before  this  s;iit, 
and  the  same  still  remained  and  was  wholly  unpaid. 

There  was  also  a  count  for  money  paid  and  for  money  found  due  upon  accounts 
stated. 

Pleas, — first,  that  it  was  not  agreed  as  in  the  declaration  in  that  behalf  firstly 
alleged,— secondly,  that  it  was  not  agreed  as  in  the  declaration  in  that  behalf  secondly 
alleged, — thirdly,  that  the  said  John  Harward  [489]  did  not  make  any  such  award  of 
and  concerning  the  matters  referred  to  him  as  in  the  declaration  in  that  behalf  alleged. 
Issue  thereon. 

At  the  trial  before  Crowder,  J.,  at  the  second  sitting  in  London  in  Hilary  Term 
last,  the  plaintiff  pro\  ed  the  due  execution  of  the  two  agreements  and  of  the  award. 
The  award,  which  bore  date  the  23rd  of  June,  1856,  after  reciting  the  agreements, 
proceeded  as  follows  : — 

"Now  know  ye  that  I  the  .said  John  Harward,  having  taken  upon  myself  the 
burthen  of  the  said  arbitration,  and  having  heard  and  duly  considered  all  the  allega- 
tions and  evidence  of  and  concerning  all  the  matters  referred  as  aforesaid,  do  make 
and  publish  this  my  awaid  in  wiitiug  of  and  concerning  the  said  matters.  I  have 
drawn  and  settled  conveyances  by  the  said  Mary  Eberhardt  to  the  said  Charles 
Koberts  of  her  shares,  estates,  and  interests  in  the  said  collieries,  mines,  credits, 
hereditaments,  and  premises  at  Tipton  (iieen  aforesaid,  and  in  the  hereditaments, 
properties,  credits,  and  eft'ects,  belonging  to  the  said  co-partners  in  respect  of  the 
trades  carried  on  at  Buckpool  and  Hayhead  aforesaid,  certain  parts  of  the  said 
hereditaments,  properties,  credits,  and  effects  being  comprised  in  the  deed  of  dissolu- 
tion and  mutual  release  hereinaftei-  mentioned ;  and  I  have  also  drawn  and  settled  a 
mortgage  from  the  said  Charles  Koberts  to  the  said  Mary  Eberhardt  for  securing  the 
unpaid  instalments  of  the  said  purchase-money  of  20,0001. ;  and  such  conveyances  and 
mortgage,  except  the  conveyance  intended  to  be  eti'ected  by  the  said  deed  of  dissolution 
and  mutual  release,  have  been  duly  executed.  The  said  conveyances  bear  date  respec- 
tively on  or  about  the  29th  of  November,  18.54,  the  3rd  of  February,  1855,  and  the 
3rd  of  February,  1855,  and  the  said  mortgage  bears  date  on  or  about  the  30th  of 
November,  1854.  Such  conveyances  and  mortgage,  with  the  said  deed  of  dissolution 
and  mutual  [490]  release  afterwards  mentioned,  are  the  only  necessary  deeds  for 
carrying  out  the  said  proposals  a.s  to  such  respective  premises,  or  otherwise  necessary 
in  reference  to  the  matters  mentioned  in  the  said  agreements  respectively.  I  have 
drawn  and  settled  a  deed  of  dissolution  and  mutual  release  comprising  both  the  deeds 
of  dissolution  and  mutual  release  provided  for  by  the  .said  agreements  respectively, 
such  deed  containing  an  assignment  to  the  said  Charles  Roberts  of  the  personal  estate 
which  should  be  assigned  to  him  in  pursuance  of  the  said  proposals,  and  also  a  con- 
veyance and  assignment  to  the  said  Charles  Koberts  of  such  parts  of  the  said  heredita- 
ments, properties,  credits,  and  eft'ects  belonging  to  the  said  co-partners  in  respect  of 
the  said  tiades  eai'ried  on  at  Buckpool  and  Hayhead  aforesaid  as  were  not  comprised 
in  the  several  herein-beforementioned  conveyances  which  have  been  executed  by  the 
said  parties.  Two  copies  of  the  said  deed  of  dissolution  and  mutual  releases  have 
been  ingrossed  :  and  I  have  signed  a  memorandum  indorsed  on  each  of  the  ingross- 
ments,  stating  the  same  to  be  the  deed  of  dissolution  and  mutual  release  mentioned 
in  this  my  award  ;  and  both  such  ingrossments  are  now  in  my  possession  ready  for 
execution  as  afterwards  mentioned.  I  have  examined  and  investigated  all  the  disputes 
and  differences,  claims  and  demands  referred  lo  me  by  the  said  agreements  respectively, 
and  I  have  investigated  and  settled  all  accounts  which  I  have  been  directed  to  investi- 
gate and  settle.  I  have  received  the  estate,  moneys,  and  effects  belonging  to  the 
estate  of  the  said  law  partnership,  and  in  the  said  second  agreement  mentioned  to  be 
then  remaining  unrealized  ;  and  I  have  got  in  and  settled,  on  such  terms  as  I  thought 
fit,  all  bills  of  costs  due  to  the  estate  of  the  said  law  partnership,  and  have  disposed 
of  the  estate,  money's,  and  eftects  of  the  said  law  partnership  in  such  manner  as  I  have 
thought  best  for  the  interests  of  the  said  Chai-les  Roberts  and  Mary  Eberhardt.  I 
award  [491]  and  determine  that  the  sum  of  10691.  13s.  8d.  is  now  due  from  the  said 
Mary  Eberhardt  to  the  said  Charles  Roberts,  and  I  order  the  said  Mary  Eberhardt 
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to  pay  the  sitnie  to  Ihu  .said  Cliarle.s   Kulicrt.s  within    one  week  fioni  ihe  date   hereof. 
1  award  and  determine  that  the  said   Charles    Roberts  do    forthwith   exeente  one 
ingrossment  of  the  said  deed  of  di.ssolution   and  mutual  release,  and  do  thereupon 
deli\er  the  same  to  the  said  Mary  Elicrhardt.     And  I  award  and  determine  that  the 
said  Mary  Ebeihardt  do  forthwith  execute  the  other  ingrossment  of  the  said  deed  of 
dissolution  and  mutual  release,  and  do  thereupon  deliver  the  same  to  the  .said  Charles 
Roberts.     I  find  thai  tliere  is  due  frotii  the  said  law  partncr.ship  the  several  sums  of 
money  mentioned  in  the  schedule  hereto  in  respect  of  the  transactions  of  the  said  law 
partnership,   which  sinus  amount  together  to  the  sum  of  ;3  15G1.  19s.  5d.(a) ;  and  I 
awarfl  and  determine,  that,  as  between  the  said  Charles  Kolie  its  and  Mary  Eberhardt, 
the  said  sum  of  31.")G1.  19s.  od.  is  due  from  the  said  Charles  Kolierts  and  Mary  Eber- 
hardt in  the  proportions  following,  that  is  to  say,  five  equal  eighth  parts  thereof  from 
the  said  Charles  Roberts,  and  three  equal  eighth  parts  thereof  from  the  said  Mary 
[492]  Eberhardt.     And  I  awaid  and  determine  that  the  said  Charles  Roberts,  as  the 
surviving  partner,  do  forthwith  pay  the  said  sums  mentioned  in  the  said  schedule, 
together  with  such  interest  thereon  as  such  sums  or  any  of  them  may  bear  ;  and  that 
the  said  Mary  Elicrhardt  do  pay  to  the  .said  Charles  Roberts  three  equal  eighth  parts 
of  the  sums  so  paid  by  him  for  principal  or  interest  as  last  aforesaid.     I  certify  that 
I  have  deducted  and  retained  to  myself  the  costs  of  this  my  awai-d  out  of  the  moneys 
which  have  been  received  by  me  as  such  receiver  as  aforesaid.     I  award  and  determine 
that  each  of  the  parties  to  the  above  reference  shall  bear  and  pay  his  and  her  own 
costs  of  the  said  reference  respectively." 

A  verdict  was  taken  for  the  plaintifl'  for  the  amount  claimed,  subject  to  leave  to 
the  defendant  to  move  to  enter  a  nonsuit  on  the  ground  that  the  award  was  bad  for 
defects  apparent  on  the  face  of  it. 

Fortescue,  in  the  course  of  the  term,  obtained  a  rule  nisi,  on  the  grounds,  "  that 
the  arbitrator  has  awarded  and  retained  to  himself  a  portion  of  the  moneys  of  which 
he  was  receiver,  for  the  costs  of  his  award  ;  and  also  for  not  having  made  any  award 
as  to  the  sums  received  by  him,  but  merely  stated  that  he  had  laid  them  out  for  the 
benefit  of  botii  parties ;  and  for  stating  merely  that  he  has  paid  debts  with  moneys 
leceived,  not  saying  what  debts,  or  making  any  award  in  respect  of  the  moneys  so 
paid."     He  I'eferred  to  the  case  of  In  re  Coombs,  4  Exch.  839. 

Hugh  Hill,  Q.  C,  and  M'Mahon,  in  Trinity  Term  last,  shewed  cause.  It  is 
objected  that  this  award  is  faulty  in  three  respects, — that  it  is  uncertain  in  two 
]iarticulars,  viz.  as  to  the  sums  which  the  arbitrator  has  laid  out,  and  as  to  the  debts 
which  he  says  he  has  paid, — [493]  and  that  the  arl)itrator  has  improperly  retained  a 
sum  for  his  own  costs,  not  saying  how  much.  The  power  which  Mr.  Harward  had 
under  the  two  agreements  was  not  that  of  mere  arbitrator:  he  was  also  receiver,  with 
power  to  collect  and  dispose  of  the  moneys  which  might  come  to  his  hands  in  that 
character,  in  any  manner  he  might  think  best  for  the  interests  of  the  parties.  The 
objections  as  t(j  the  unceitainty  of  the  award  are  disposed  of  by  the  ease  of  Perry  v. 
Mitchell,  \2  M.  &  W.  792,  where  this  broad  pi'inciple  is  laid  down,  that,  nn(.ler  a 
general  reference  of  all  matters  in  dili'erenee,  an  award  which  professes  to  bo  made  de 
pra^missis,  and  to  dispose  generally  of  all  the  matters  referred,  is  sulliciently  certain 
and  final,  in  the  absence  of  anything  to  shew  that  there  were  matters  in  ditlerence 
before  the  aibitrator  which  are  left  undisposed  of.  Then,  it  is  said  that  the  arbitrator 
has  been  guilty  of  misconduct  in  awarding  and  retaining  to  himself  a  portion  of  the 

(a)  The  schedule  referred  to  was  as  follows  : — 
"  Stourliriilgo  and  Kidderminster  Banking  Company 
Miss  Roberts  ..... 
Mr.  Frost        ..... 
Messrs.  Toller  it  Son  .... 
Mr.  Davis        ..... 
Mr.  Scott        ..... 
Worceder  Journal         .... 
Aris's  Gazette  ..... 
Messrs.  Fowler  &  Son 
Messrs.  Oaks  &  Perrens 
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moneys  of  which  he  was  receiver,  for  the  costs  of  his  award.  The  objection,  in  truth, 
answers  itself  ;  for,  the  fact  of  Harward's  being  receiver  distinguishes  this  from  the 
case  cited,  of  In  re  Cmmhs,  4  Exch.  839.  [Williams,  J.  Does  the  submission  contain 
any  provision  for  the  retainer  by  the  arbitrator  of  the  expenses  of  the  award  T\  Not 
expressly  ;  but  it  impowers  the  arbitrator  '"to  make  professional  charges  for  business 
done  in  connection  with  the  reference."  The  paj'ment  of  the  expenses  of  the  award 
was  part  of  the  duty  devolving  upon  him  as  I'ecei^'cr.  [Cockliurn,  C.  J.  He  might 
intend  the  costs  to  be  paid  out  of  the  common  fund.  But  here  he  not  only  settles 
the  fund  out  of  which  they  are  to  be  paid,  but  he  pays  himself.  In  the  case  of  In  re 
Comnh.%  it  was  urged  in  argument,  that,  by  the  terms  of  the  submis.sion,  all  the  costs 
were  to  be  in  the  arbitrator's  discretion  :  but  Pai-ke,  B.,  said, — "The  amount  of  his 
own  fee  is  to  be  excluded,  by  na-[494]-tural  justice  ;  for,  it  is  contrary  to  reason  that 
an  arbitrator  or  umpire  should  be  sole  and  uncontrolled  judge  in  his  own  cause,"  It 
certainly  strikes  one  as  quite  contraiy  to  reason  that  the  arliitrator  should  not  only 
settle  the  amount,  but  at  once  put  his  hands  upon  it.]  Had  he  done  otherwise,  he 
would  have  left  a  part  of  the  estate  undisposed  of.  The  course  he  has  adopted  was 
rendered  neces-sary  by  the  foim  of  the  submission.  If  he  has  retained  an  unrea.son- 
able  sum,  that  matter  will  be  dealt  with  when  his  accounts  as  receiver  are  passed. 
Further,  upon  these  pleadings,  it  was  not  competent  to  the  defendant  to  impeach  the 
validity  of  the  award.  Upon  a  plea  of  nul  tie!  agard,  all  that  the  plaintiff  was  bound 
to  do  was,  to  prove  the  making  of  an  award  such  as  that  set  out  in  the  declaration. 
If  the  defendant  meant  to  rely  upon  defects  in  other  parts  of  the  award  not  .set  out, 
he  should  have  alleged  in  his  plea  so  much  as  would  shew  the  award  bad,  and 
demurred.  [Williams,  J.  Something  of  the  sort  is  said  in  Fisher  v.  I'iiiibki/,  11  East, 
188  ;  but  it  is  clearly  a  mistake ;  it  could  not  be  done.]  It  is  laid  down  in  the 
notes  to  Feale  v.  Wariur,  1  Wms.  Saund.  327  a.,  that  it  is  not  necessary  "for  the 
plaintiff  to  prove  any  thing  else  on  the  issue  of  nul  tiel  agard,  but  execution  of  the 
award  within  the  time  limited  to  the  arbitrators  to  make  their  award  ;  and  the 
defendant  on  such  proof  may  take  advantage  of  some  material  variance  between 
the  award  so  produced  in  evidence  and  that  which  is  set  forth  in  the  replication, 
but  cannot  go  into  objections  to  the  award  in  point  of  law : "  Foreland  v.  Mari/f/old, 
1  Salk.  72.  Upon  that  is  appended  a  fui'ther  note  referring  to  p.  103,  note  (1), 
"  in  which  it  is  laid  down  that  upon  this  issue  of  nul  tiel  agard,  the  defendant 
may  shew  that  the  award  is  void  in  point  of  law  :  but  the  better  opinion  seems  to 
be,  as  here  stated,  that  he  cannot.  If  the  replication  [to  a  plea  of  nul  tiel  agard 
[495]  pleaded  to  debt  on  bond]  set  out  the  whole  awai'd,  and  it  be  void  in  law,  the 
defendant  should  demur  :  if  it  set  out  only  a  part,  omitting  that  which  makes  the 
award  void,  the  defendant  should  set  out  the  whole  in  his  rejoinder,  and  demur.'' 
[Williams,  J.  That  clearly  is  a  mistake :  it  should  be,  the  plaintiff  should  demur  to 
the  rejoinder.]  In  Viner's  Abridgment,  Arbitrement  (D.  a.),  pi.  14,  is  the  following 
case,  from  Br.  Pleadings,  pi.  88, — "Debt  upon  an  obligation  to  stand  to  the  arbitre- 
ment, &c.  The  defendant  said  that  the  arbitrators  did  not  make  any  awai-d,  and  the 
plaintiff  prist  that  they  did,  and  so  to  issue,  and  this  is  jeofail ;  for,  the  plaintiff  .shall 
shew  certainly  what  award  and  where,  and  that  the  defendant  in  such  point  did  not 
perform  it ;  and  the  defendant  shall  say  that  they  made  no  such  award,  and  the 
plaintiff  shall  say  then  prist  that  they  did,  and  the  defendant  shall  then  say  prist  that 
they  did  not."  The  same  principle  is  laid  down  in  Farrer  v.  Gate,  Palmer,  511,  and 
Skinner  v.  Andreics,  1  Lev.  '245.  [Cockburn,  C.  J.  What  do  you  suggest  the  defen- 
dant should  have  pleaded  here,  in  order  to  raise  the  question  he  seeks  to  raise*?]  He 
should  have  set  out  the  rest  of  the  award,  and  taken  the  opinion  of  the  court  upon  its 
validity.  Here,  it  is  left  as  a  fact  to  the  jury.  The  very  point  is  put  by  Buller,  J., 
in  Praed  v.  The  Duchess  of  Cumberland,  4  T.  R.  585,  where  there  was  a  plea  of  no  such 
memorial  as  the  statute  requires,  to  an  action  of  debt  on  an  annuity  bond.  "  We  are 
not,"  says  that  learned  judge,  "to  require  under  the  allegation  of  'no  such  memorial,' 
every  thing  that  is  required  by  the  act  of  parliament ;  it  is  merely  an  issue  in  fact. 
So,  in  the  case  of  an  award,  if  there  be  an  award  in  fact,  the  party  caimot,  on  the 
trial  of  an  issue  of  no  award,  go  into  objections  to  the  award  in  point  of  law.  It  has, 
however,  been  said  that  the  plaintiff  might  have  replied  that  there  was  no  such 
memorial,  &c.,  in  [496]  order  to  have  let  in  the  objections  which  arise  under  the  act 
of  parliament ;  but  that  word  cainiot  make  any  ditierence  ;  it  is  still  but  an  issue  in 
fact;  for,  otherwise,  it  would  be  sending  down  an  issue  in  law  to  be  tried  by  a  jury  : 
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and  it  might  be  as  well  eoiitciuled,  that,  on  the  trial  of  an  issne  'nnl  tiel  record,'  the 
parties  might  at  nisi  priiis  shew  errors  on  the  record."  [Cresswell,  J.  Why  is  it 
necessary  for  the  plaintiff',  upon  a  plea  of  no  award,  to  set  out  the  award  in  his 
replication?  If  any  award  would  satisfy  the  issue,  why  set  it  out  in  the  replication? 
I  want  to  get  at  the  distinction  between  "  no  award  "  and  "  no  such  award."  It  may 
be,  that,  if  issue  were  taken  on  no  awai-d,  supposing  a  bad  award  to  be  ecjuivaleiit  to 
none,  it  would  lie  putting  matter  of  law  to  the  jury  ;  and  it  may  be  necessary  to  set 
out  the  award,  in  older  to  make  the  matter  of  law  apparent  to  the  court.]  In  Fisher 
V.  Pimbley,  11  East,  188,  Bayley,  J.,  says:  "A  submission  of  matters  in  difference 
between  A.  and  B.  does  not  include  matters  in  difference  between  A.  and  B.  and 
others  jointly  :  the  award,  therefore,  was  bad.  Then,  a  plea  of  no  award  means  no 
award  according  to  the  submission  :  that  is  the  plain  meaning  of  it.  I  do  not  agree 
with  the  argument  that  the  defendant  might  have  defended  himself  by  taking  issue 
upon  the  award  as  stated  in  the  replication  ;  for,  there  was  such  an  award  as  is  there 
stated  ;  but  it  was  not  an  award  made  conformablj'  to  the  submission,  which  would 
have  appeared  to  be  the  case  if  the  whole  had  been  truly  set  out  in  the  replication. 
Then,  the  rejoinder  first  setting  out  the  true  award,  and  then  demurring  to  it,  is  no 
more  in  effect  than  saying  that  there  was  no  award  conformable  to  the  submission, 
and  therefore  no  award ;  which  maintains  the  plea."  And  that  is  adopted  by  Akler- 
son,  B.,  in  Gidm-ne  v.  Hart,  5  M.  &  W.  50.  [Williams,  J.  If  there  is  no  good  award, 
there  is  no  award  at  all, — just  as  that  which  is  ordina-[497]-rily  called  a  bad  shilling 
is  not  a  shilling.  Cases  of  debt  on  bond  for  the  due  peiformance  of  an  award  have 
no  application  ;  thej^  are  anomalous.]  The  goodness  or  badness  of  an  award  cainiot 
be  referred  to  a  jury,  as  in  the  case  of  a  bad  shilling.  [Cresswell,  J.  The  goodness 
or  liadness  of  the  award  is  not  in  terms  put  in  issue,  but  whether  it  is  an  award  at  all. 
If  nul  agard  means  no  valid  awai'd,  nul  tiel  agard  must  mean  no  valid  award  in  that 
form.]  Fisher  v.  Piwhley  was  the  first  case  where  no  award  was  held  to  mean  no 
valid  award.  In  House  v.  Launder,  1  Lev.  85,  in  "debt  on  obligation  to  stand  to  an 
award,  the  defendant  pleads  no  award  ;  the  plaintifl'  replies,  and  shews  an  award  and 
a  breach  ;  the  defendant  rejoins,  that  a  new  cause  of  action  arose  after  the  submission, 
and  before  the  award,  and  they  (the  arbitrators)  awarded  nuitual  releases  to  be  made 
at  the  time  of  the  award  made,  and  nothing  further  is  awarded  on  one  side  but  the 
release,  and  so  the  award  was  void  ;  on  which  the  plaintifV  demurred,  and  it  was 
a/ljudged  for  him,  for,  the  rejoinder  is  a  departure  ;  for,  when  he  pleads  no  award,  it 
shall  be  intended  no  award  at  all  ;  and  then  to  shew  and  confess  an  award  in  fact, 
but  (saying)  that  it  is  void  in  law,  is  a  departuie  ;  and  they  cited  Fugles  v.  IVithcrlij, 
Tiin.  15  Car.  2,  B.  K.  Rot.  604,  as  so  adjudged,  and  the  like  between  Dean  and  Ishiim, 
the  f(jllowing  term,  adjudged."  So,  in  Mort/an  v.  Man,  1  Lev.  127,  to  "debt  on  an 
obligation  conditioiied  to  perform  an  award,  the  defendant  pleads  no  award  ;  the 
plaintifV  i-eplies,  and  shews  an  award,  and  a.ssigns  a  breach  ;  the  defendant  rejoins,  and 
shews  another  matter  in  controversy,  of  which  the  arbitratois  had  notice,  but  made 
no  award  thereof ;  and  so  the  award  was  void,  the  submission  being  with  an  ita  quod. 
But,  Ijy  the  whole  court :  The  rejoinder  is  a  departure,  for,  no  award  is  none  at  all, 
and  is  not  to  be  maintained  by  shewing  the  award  to  [498]  bo  void  :  but  ho  ought  at 
first  to  have  pleaded  the  award,  and  also  that  othei'  matter  whereby  it  was  void." 
Hardivf/  v.  Holmes,  1  Wils.  122,  and  Meriell  v.  Fcvlesjicld,  2  Keble,  156,  are  to  the 
same  effect.  [Cockburn,  C.  J.  Suppose  the  jilaiTitifl',  in  declaring  upon  the  award, 
sets  it  out,  but  omits  something  which  wonkl  show  it  to  be  bad,  what  is  the  defen- 
dant's proper  course?]  To  set  out  the  rest  of  the  award.  [CockburTi,  C.  .1.  Why 
not  rest  upon  his  denial  of  the  existence  of  an  awai'd,  and,  on  production  of  the  award 
at  the  trial,  rely  upon  the  variance?]  The  plaintilV,  in  d(!claring  u])on  an  award,  is 
only  bound  to  set  out  so  much  thereof  as  he  relics  on  to  sup])ort  his  claim  :  I'crri/  v. 
Nicholson,  1  Burr.  278.  [M'illiams,  .1.  It  is  difficult  to  distinguish  this  case  from 
Dresser  v.  Slan-ijield,  14  M.  &  W.  822.  It  was  there  held,  that  a  plea  of  "no  award  " 
means  no  valid  award  ;  and  therefore  a  special  jjlca  to  debt  on  an  award,  which  shewed 
that  the  arbitrator  had  not  awarded  on  all  the  issues  in  the  cause  referred  to  him,  was 
hold  bad  on  special  deniurier,  as  being  an  argumentative  denial  of  its  being  a  valid 
award.  Parke,  B.,  says  :  "  The  award  is  alleged  to  have  been  made  of  and  eoneoruing 
the  premises  referred,  that  is,  the  cause,  which  means  the  i.ssues  in  the  cause.  It 
being  alleged  that  there  were  no  matters  in  ditlerence  between  the  parties  except 
those  in  the  cause,  then,  in  order  to  make  the  award  good  and  valid,  it  nuist  be  miule 
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on  all  the  matters  in  diflerence,  that  is,  on  all  the  issues  in  the  cause.  Therefore, 
a  plea  that  there  was  no  award,  that  is,  no  valid  award,  snthciently  raises  this  objection. 
To  make  this  plea  good,  it  ought,  at  all  events,  to  have  concluded  with  a  traverse,  and 
so  that  there  was  no  award  of  and  concerning  the  premises.  The  case  is  sul)stantially 
decided  by  Gisbonte.  v.  Hart."]  In  Adcock  v.  JTooil,  6  Exch.  814,  a  declaration  upon 
an  award,  after  stating  that  ditl'erences  had  arisen  [499]  between  the  plaintirt'  on  the 
one  part,  and  the  defendant  and  one  S.  A.  on  the  othei-,  alleged  that  it  was  agreed 
between  the  plaintifl'  and  the  defendant  and  S.  A.  mutually  and  reciprocally  to  refer 
the  same  difi'erences  to  T.  S.  and  W.  J.,  who  made  their  award  concerning  the  said 
matters  in  difference,  and  awarded  that  the  defendant  should  pay  1501.  18s.  6d.  to 
T.  S.,  who  should  immediately  pay  it  to  the  plaintiff'.  The  defendant  pleaded  that 
T.  S.  and  W.  J.  did  not  make  their  award  concerning  the  matters  in  difference  referred 
to  them  :  and  it  was  held  that  the  fact  of  the  awaid  having  been  made  of  and 
concerning  the  matters  in  difference,  and  not  its  validity,  was  alone  put  in  issue.  And 
this  was  affirmed  by  the  Exchequer  Chamber, — Jl'ood  v.  Adcock,  7  Exch.  468.  Pai-ke,  B., 
in  the  coui't  below,  says :  "  We  think  that  the  plea  in  this  case  merely  puts  in  issue 
the  fact  of  an  award  '  of  and  concerning  the  matters  in  difference  in  the  manner  and 
form  alleged,'  and  not  the  validity  of  that  award  on  the  face  of  it,  and  that  the  latter 
is  matter  of  law  on  the  record.  The  authorities  cited  on  the  argument  («)  do  not 
shew  the  contrary.  Where  there  is  a  plea  of  '  no  award,'  not  by  way  of  answer  to  a 
declaration  upon  an  award,  but  by  way  of  answer  to  an  action  on  a  bond  with  a 
condition  to  aliide  by  an  award,  the  plea  means  that  there  is  no  good  award  ;  and, 
if  the  replication  sets  out  the  award  in  pait,  it  is  no  depai-ture  to  rejoin  that  there 
was  an  award,  setting  it  out  fully,  and  thercljy  shewing  the  award  to  be  bad  on  the 
face  of  it.  That  is  the  case  of  Fisher  v.  Pimhky.  In  that  case,  Bayley,  J.,  said  the 
defenriant  could  not  have  taken  issue  on  the  allegation  of  the  award  in  the  i-eplication, 
because  there  was  such  an  award  as  there  stated.  Where  the  plea  of  nul  tiel  agard 
is  pleaded  to  an  action  on  the  award,  averring  [500]  the  award  to  be  made  of  and 
concerning  the  premises,  it  puts  in  issue  the  fact  of  the  award  being  made  of  and 
concerning  the  premises,  that  is,  on  all  the  matters  submitted  :  Dresser  v.  Staiufield  : 
but,  if  the  award  as  set  out  is  on  the  face  of  it  bad,  it  does  not  raise  that  question  to 
he  decided  l)y  a  jury.  The  objections  on  the  face  of  the  award  are  for  the  court,  on 
demurrer,  or  in  arrest  of  judgment."  The  only  distinction  between  that  case  and  the 
present  is,  that  there  the  award  as  set  out  was  bad.  [Williams,  J.  The  court  there 
I'ccognize  Dresser  v.  Shmsfield.  If  the  plea  had  stated  that  the  award  did  not  dispose 
of  all  the  matters  referred,  it  would,  under  the  old  system,  ha\e  been  bad,  as  an 
ai'gumentative  plea  of  nul  tiel  agard.]  The  real  ground  of  the  decision  in  Dresser  v. 
Stamfu'ld  was,  that  the  plea  was  improperly  concluded.  Perry  v.  Mitclwll,  12  M.  & 
W.  792,  shews,  that,  if  there  is  anything  that  is  not  disposed  of  by  the  award,  that 
must  be  shewn  by  plea.  The  second  objection  stated  in  the  rule  does  not  vitiate  the 
whole  award.  'The  arbitrator  will  have  to  shew  how  he  has  dealt  with  the  moneys 
received,  when  he  comes  to  account  as  receiver.  [Cockburn,  C.  J.  The  question  for 
us  is,  whether  the  arbitrator  has  acted  in  conformity  with  the  submission  or  not.]  If 
the  arbitrator  has  acted  ultra  the  powers  conferred  upon  him  by  the  submission,  the 
party  complaining  might  have  moved  to  set  aside  the  award.  The  third  objection  is 
perfectly  groundless.     [This  was  conceded.] 

Fortescue,  in  support  of  his  rule.  Whatever  doubts  formerly  existed  as  to  the 
proper  mode  of  pleading  the  absence  of  a  good  and  valid  award,  none  have  existed 
since  the  case  of  Fisher  v.  Pimhley,  11  East,  188.  From  that  time  to  the  pi-esent,  all 
matters  shewing  an  award  not  to  be  good  or  in  pursuance  of  the  submission,  if  the 
defect  do  not  appear  on  the  face  of  the  declaration,  [501]  may  be  taken  aflvantage  of 
on  a  plea  of  no  award.  Bayley,  J.,  there  says  distinctlv, — "A  plea  of  no  award 
means  no  award  according  to  the  submission  ;  that  is  the  plain  meaning  of  it."  The 
award  as  there  stated  was  good  :  it  only  became  bad  because  not  in  accordance  with 
the  terms  of  the  submission.  Gisharne  v.  Harl,  5  M.  &  W.  50,  is  equally  strong  in  the 
same  way.  In  Armitage  v.  Coates,  4  Exch.  641,  to  a  declaration  upon  an  award,  the 
defendant  pleaded  certain  facts  to  shew  that  the  award  was  not  final,  and  the  plea  was 
held  to  be  bad,  as  amounting  to  an  argumentative  denial  that  the  award  stated  in 
the  declaration  was  ever  made.     [\\^illiams,  J.     The  plea  of  nul  agard  puts  in  issue 

(«)   Fisher  v.  Pimllei/,  Gishorne  v.  Hart,  and  Dresser  v.  Stansjield. 
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whether  thei'e  has  been  any  award  of  anil  concerning  the  premises]  Fixhrn'  v.  Piinhhi/ 
and  G-isbarne  v.  Hart  go  furthci-.  [Williams,  J.  There  is  a  diti'erence  between  a 
declaration  upon  an  award  and  a  doclaiation  upon  a  bond  for  the  due  perfoi inancc  of 
an  award.]  The  distinction  is  not  very  obvious  :  an  action  upon  an  award  is  nothing 
more  than  an  action  for  the  breach  of  an  agreement  to  refer.  [Cockburn,  0.  J.  The 
agreement  is,  to  ])crform  the  award,  ])rovided  a  valid  award  is  made]  Here,  there 
has  been  no  award  at  all  in  reference  to  the  matters  submitted.  It  does  not  appear 
that  the  arbitrator  has  settled  the  accounts  so  as  to  liind  the  parties  :  it  will  he  neces- 
sary' to  have  i-ccourse  to  equity  to  carry  out  the  award.  [Williams,  J.  The  arl.)itrator 
directs  the  defendant  to  pay  the  balance,  which  is  the  icsult  of  the  accounts  between 
the  parties.]  Tiiat  is  after  making  a  deduction  which  he  was  not  warianted  in  making, 
viz.  for  his  costs.  [Willes,  J.  If  the  arbitrator  had  not  retained  his  costs,  and  his 
charge  had  been  submitted  to  taxation,  peradventure  the  difference  would  have  been 
enough  to  pav  the  sum  which  he  has  ordered  the  one  party  to  pay  to  the  other.] 
Precisely  so.  The  case  of  In  re  Coombs,  4  [502]  E.^ch.  8.39,  shews  that  an  arbitrator 
cannot  retain  a  sum  for  his  charges.  Parke,  B.,  in  the  course  of  the  argument,  there 
says, — "The  amount  of  his  own  fee  is  to  be  excluded,  by  natural  justice;  for,  it  is 
contrary  to  re.-ison  that  an  arbitrator  or  umpire  should  be  sole  and  unconti-oUed  judge 
in  his  own  cause."  And,  in  giving  judgment,  he  says, — "  I  think  that  the  award  is 
bad,  on  the  ground  that  the  umpire  had  no  jurisdiction  to  fix  his  own  fee,  and  to 
direct  the  manner  in  which  it  was  to  be  paid,  under  the  terms  of  this  submission  : 
and,  as  that  part  of  the  award  which  is  made  without  jurisdiction,  is  not  separated 
from  that  portion  of  it  which  is  [not]  so  made,  the  award  cannot  be  supported."  If 
that  be  so,  this  is  a  difficulty  .which  is  not  to  be  got  rid  of  by  a  reference  to  the 
master.  In  Holimson  v.  Hcmler.wn,  6  M.  &  Selw.  276,  an  award  that  the  sum  of  2301. 
was  due  from  the  defendants  to  the  plaintiffs,  and  that,  out  of  the  said  sum,  the 
defendants  should  pay  to  the  arbitrators  931.,  being  the  expenses  of  preparing  the 
agreement  of  reference  and  their  award,  and  for  their  charge,  trouble,  and  attendance 
on  the  reference  and  ailiitration,  and  certain  costs  which  they  awarded  to  bo  paid 
to  the  solicitors  of  the  plaintitl's  in  respect  of  certain  actions  mentioned  in  the 
agreement  of  reference,  leaving  the  sum  of  1301.,  which  they  awarded  to  be  paid  to 
the  plaintiffs, — was  held  void  for  uncertaint}',  in  directing  a  sum  in  gross  to  bo  paid 
to  the  arbitrators  for  the  objects  above  mentioned,  without  specifying  the  pai'tieular 
sum  to  be  appropriated  to  each  oliject ;  the  court  saying  "that  theie  would  be  danger 
in  permittiTig  arbitrators  to  award  a  definite  sum,  of  which  a  part,  including  an 
indefinite  allowance  to  themselves,  was  ordered  to  be  paid  to  the  arbitiators." 

For  these  reasons,  it  is  submitted,  the  award  is  clearly  bad. 

Cur.  adv.  vult. 

[503]  Ckesswici.l,  J.,  now  delivered  the  judgment  of  the  majority  of  the 
court  (a). 

This  was  a  motion  to  enter  a  verdict  for  the  defendant,  depending  npoii  the 
validity  or  invalidity  of  an  award. 

The  facts  are  in  sul)stance  as  follows  : — Charles  ivobcits  and  Henry  Kbcrhardt  had 
been  partners  in  trade  as  coal-masters  and  lime-merchants.  .An  agreement  to  dissolve 
the  partnership  upon  certain  teiins  was  entered  into  between  them.  Henry  liljcrhardt 
died,  having  made  a  will  under  which  he  ap])ointed  his  widow,  Mary  Kberhardt,  his 
executrix.  Charles  Roberts  and  Mary  Kl)erhardt  agreed  to  fulfil  the  agreement,  and 
referred  the  settlement  of  that  and  of  all  disputes  concerning  it  to  an  arbitrator. 
Charles  Roberts  and  Henry  Mbcrhardt  had  also  been  in  partnership  as  attoiiieys  and 
solicitors;  and,  b^'  an  agi'eement  I'cciting  that  ditrerences  and  ilispntcs  had  arisen 
between  Charles  Roberts  and  Mary  lObcrhardt  abcjut  the  last-mentinni'd  co  parlnerslii[), 
and  the  accounts  i-clatiiig  thereto,  all  matleis  then  in  dispute,  and  all  diU'erciices  that 
might  arise  l)efore  the  making  of  a  final  award,  were  referred  to  the  same  arliiti'ator  : 
and  it  was  agreed  that  he  should  also  lie  the  receiver  of  the  estate,  moneys,  ,ui(l  cH'ccts 
of  the  law  partnership,  and  should  get  in  and  settle  on  such  terms  as  ho  thought  fit 
all  bills  of  costs  due  to  the  estate  of  the  law  ])arlnership,  "and  dispose  of  the  estate, 
moneys,  and  effects  of  the  said  law  partnership  in  such  manner  as  he  should  think 
best  for  the  interest  of  the  said  Charles  Roberts  and  Mary  Eborhardt ; "  and  that  tho 

(a)  The  case  was  argued  before  Cockburn,  C.  J.,  Crcsswcll,  J.,  Williams,  J.,  and 
Willes,  J.     The  judgment  was  that  of  Cockburn,  C.  J.,  Cresswell,  .1.,  and  Willes,  .1. 
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costs  aud  expenses  of  the  reference  and  award  should  be  in  the  discretion  of  the 
arbitrator. 

[504]  The  arbitrator  made  an  elaborate  award,  the  particulars  of  which  it  is 
unnecessary  to  notice.  It  concludes  in  these  words  :  "  I  certify  that  I  have  deducted 
and  retained  to  myself  the  costs  of  this  my  award  out  of  the  moneys  which  have  been 
received  by  me  as  such  receiver  as  aforesaid." 

Two  objections  were  taken  to  this  part  of  the  award,  viz.  that  the  arbitrator  had 
fixed  the  amount  of  his  own  costs,  and  had  not  said  by  whom  they  were  to  be  paid. 
To  this  it  was  answered  that  the  real  effect  of  the  award  was,  that  there  were  to  be 
no  costs  paid  to  the  arbitrator,  they  having  been  already  paid  by  him  in  his  character 
of  receiver. 

We  regret  that  all  the  expense  and  trouble  of  this  arbitration  should  lie  thrown 
away,  but  feel  bound  to  say  that  the  award  is  bad.  The  duty  and  authority  of 
receiver  vested  in  the  arbitrator,  was  ancillaiy  to  his  duty  of  arliitrator,  and  must 
have  been  fully  discharged  by  him  before  he  could  be  in  a  condition  to  make  a  final 
award.  He  does  not  profess  to  have  paid  the  costs  of  the  award  l\y  anticipation  ;  nor 
could  he  do  so.  If,  then,  when  he  made  the  award,  money  which  he  had  received  as 
receivei-  remained  in  his  hands,  he  was  bound  to  make  an  award  with  reference  to  it ; 
for,  his  functions  as  receiver  were  then  at  an  end,  and  he  cainiot  say  that  he  applied 
it  as  receiver.  Nor  could  he,  by  professing  to  act  as  receiver,  obtain  authority  to  fix 
the  amount  of  his  own  charges.  That  could  not  be  done  till  the  award  was  made. 
He  was,  as  receiver,  functus  officio.  I  agree,  that,  for  misconduct  as  receiver,  he 
would  be  responsible  in  equity ;  but,  in  this  matter,  he  was  acting  as  arbitrator,  not 
as  receivei',  and  acted  erroneously  in  the  two  respects  mentioned, — he  fixed  the 
amount  of  his  own  charges,  and  did  not  decide  who  was  to  pay  them.  The  rule,  must, 
therefore,  be  made  absolute. 

[505]  The  question  whether  it  was  open  to  the  defendant  to  impugn  the  validity 
of  the  award  upon  the  plea  of  nul  tiel  agard,  was  disposed  of  on  the  argument. 

WiLLi.AJLs,  J.  I  cannot  agree  that  the  a,ward  is  bad  on  the  ground  that  the 
arbitrator  has  omitted  to  say  by  whom  the  costs  are  to  be  paid. 

By  the  terms  of  the  deed,  I  think  his  office  of  receiver  is  made  quite  distinct  from 
his  office  of  arbitrator.  In  his  character  of  receiver,  he  has  power  to  dispose  of  the 
moneys  he  has  received  as  he  thinks  best  for  the  interest  of  the  parties.  And  he  says, 
generally,  that  he  has  done  so.  And  he  also  says,  particularly,  that  he  thought  it  best 
to  dispose  of  some  of  them  by  applying  them  to  defraying  the  costs  of  the  award. 
This  may  ha\e  been  an  abuse  of  his  trust  as  receiver,  and  he  may  have  been  guilty  of 
other  breaches  of  his  duty  as  receiver,  in  disposing  of  the  rest  of  the  money  he  has  received. 
But,  if  this  be  so,  he  must,  I  conceive,  be  made  to  account  for  it,  as  trustee,  in  a  court 
of  equity.  But  it  is  not,  I  conceive,  part  of  his  duty  to  state  on  the  face  of  his  award 
how  he  has  disposed  of  the  fund,  nor  because  he  does  so  incidentally,  and  discloses 
what  we  consider  a  breach  of  ti'ust,  ha\'e  we  power  to  set  aside  the  award  on  that 
ground. 

We  can  only  look  at  what  he  has  done  as  arbitrator ;  and  in  that  character,  I 
think,  he  has  neglected  no  duty  in  omitting  to  adjudicate  as  to  the  costs  of  the  award; 
because  he  has  already  thought  fit,  in  his  character  of  receiver,  to  reduce  them  to 
nothing  at  all,  by  defraying  them  out  of  the  money  he  had  in  his  hands  as  receiver. 
It  is  just  the  same  as  if  some  third  party  had  already  defrayed  them,  or  as  if  the 
arbitrator  had  declaied  in  his  award  that  he  would  act  gratuitouslj',  and  that  there- 
fore there  was  nothing  to  pay. 

For  these  reasons,  I  am  of  opinion  that  the  rule  to  [506]  entei-  a  nonsuit  should 
be  discharged  :  but,  as  the  majority  of  the  court  have  come  to  a  dift'erent  conclusion, 
the  rule  will  be  absolute. 

Rule  absolute. 

May  10th,  18.58. — The  plaintiff  appealed  against  this  decision  ;  and  the  questions 
stated  for  the  opinion  of  the  court  of  appeal  were, — first,  whethei-  the  award  was  liad 
on  the  grounds  stated  in  the  rule,  or  any  of  them, — secondly,  whether  the  objection 
was  open  and  available  to  the  defendant  under  the  issue  on  the  third  plea. 

If  the  court  of  appeal  should  be  of  opinion  in  the  negative  on  either  question,  then 
the  verdict  for  the  plaintitt"  on  the  said  issue  was  to  stand,  and  the  nonsuit  to  be  set 
aside,  and  judgment  to  be  entered  for  him  for  the  amount  assessed  by  the  jury,  with 
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costs  of  suit.  If  the  court  should  be  of  opinion  in  the  allirm;itive  un  both  questions, 
the  rule  for  entering  a  nonsuit  was  to  be  confirraed,  with  judgment  for  the  defendant 
aceordingly. 

Hugh  Hill  (with  whom  was  M'Mahon),  for  the  appellant (a)^  He  repeated  the 
arguments  urged  in  the  court  below,  citing  Jjus/wle'-f  case,  8  Co.  Kep.  98  a.,  Perri/  v. 
Mitchell,  12  M.  &  W.  792,  and  JVilkinson  v.  Page,  1  Hare,  276,  and  oliserving  upon  In 
re  Coamhs,  4  E.xch.  .s39.  And  he  submitted,  that,  inasmuch  as  the  agreement  of  refer- 
ence expressly  enabled  the  arbitrator  [507]  to  make  one  or  more  awards,  if  the  objec- 
tion were  that  the  awai-d  loft  some  of  the  matters  in  difference  undisposed  of,  that 
might  be  cured  by  an  award  made  now ;  and  that  there  was  no  complaint  of  Harward 
in  his  capacity  of  receiver.  [Crompton,  J.,  observed  that  the  arbitrator  was  bound  to 
make  an  award  that  should  be  certain  as  to  amount  ;  whereas,  here,  the  arbitrator 
merely  states  that  he  has  "deducted  and  retained  to  himself  the  costs  of  that  his 
award,  out  of  the  moneys  which  had  Ijeen  received  by  him  as  receiver,"  without  saying 
how  much.] 

Bovill,  (j.  C.  (with  whom  was  C.  Pollock),  for  the  respondent  (a)-,  relied  upon 
Rohinmn  v.  Henderson,  6  M.  &  Selw.  276,  and  In  re  Coombs,  4  E.xch.  839.  [Watson,  B., 
referred  to  Jl'oml  v.  IFihon,  2  C.  M.  &  K.  241.] 

Hugh  Hill,  Q.  C,  was  heard  in  reply. 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  amongst  the  learned  judges,  they  now  delivei'ed 
their  judgments  .seriatim,  as  follows  : — 

[508]  \\'atscjn,  B.  This  was  an  appeal  from  a  judgment  of  the  court  of  Common 
Fleas,  given  for  the  defendant  in  an  action  upon  an  award. 

The  submission  was  extremely  special.  [The  learned  judge  read  it.]  The  arbitrator 
was  also  receiver  as  regards  one  partnership,  to  which  the  parties  were  entitled  in 
certain  pi-oportions.  The  costs  of  the  reference  and  award  were  to  be  in  the  discretion 
of  the  arbitrator :  and  the  arbitrator  had  the  power  of  making  one  or  more  awards. 

The  award  was  duly  made,  as  stated  in  the  declaration,  with  the  addition  of  this 
])aragraph  : — "  I  hereby  certify  that  I  have  deducted  and  retained  to  myself  the  costs 
of  this  my  award  out  of  the  moneys  which  have  been  received  by  me  as  such  I'eceiver 
as  aforesaid." 

It  was  contended  in  argument,  on  the  part  of  the  defendant,  that  this  statement 
in  the  award  vitiated  the  award ;  that  the  arbitrator  could  not  determine  the  amount 
of  his  own  fee ;  that  he  could  not  retain  any  part  of  this  money  out  of  the  funds 
which  came  to  his  hands  as  receiver;  and  that  this  part  of  the  award  was  uncertain, 
and  not  final. 

I  am  of  opinion  that  the  award  is  good,  notwithstanding  these  objections.  It  is 
true  that  an  arliitrator  cannot  conclusively  determine  the  amount  of  his  own  fee. 
But  the  invariable  I'ule  or  pi'aetice  of  the  profession, — and,  I  believe,  of  hiy  arbitrators 
also, — is,  that  the  arbiti-ator  Hxes  in  the  Hi-st  instance  the  amount  of  his  own  fee,  and 
retiiins  the  award  until  such  fee  is  paid.  Tlic  exorbitancy  of  the  fee  demanded  by  the 
arbitrator  does  not  form  any  ground  for  setting  aside  the  award.  As  between  the 
parties  (Miller  v.  Jiobc,  :i  Taunt.  461  ;  Fihi/eruld  v.  (hares,  ')  Taunt.  342),  the  amount 
of  the  fee  may  be  referred  foi'  ta.Kation  by  the  master.     In  M' Arthur  v.   Camphull, 

(a)'  The  points  marked  for  argument  on  the  part  of  the  appellant  wore, — "First, 
that  the  awaid  was  not  bad  on  any  of  the  grounds  alleged  by  the  defendant, — 
Secondly,  that  the  objections  alleged  by  the  defendant  to  the  validity  of  the  awanl 
were  not  open  or  available  to  her  under  the  issue  on  the  third  plea." 

(a)''  The  points  marked  for  argument  on  the  part  of  the  respondent  were, — 

"That  the  award  declared  upon  is  bad  upon  the  following  grounds  :  — 

"That  the  ai'bitrator  has  awarded  to  himself  and  retained  fui-  the  costs  of  his 
award  a  portion  of  the  moneys  of  which  lu^  was  receiver: 

"That  the  arbitratoi-  has  detcrniiiied  the  amount  of  liis  own  costs,  without  having 
direcUid  who  was  to  pay  them  ; 

"That  the  arbitrator  has  not  made  any  award  regarding  certain  sums  of  money 
received  by  him,  l>ut  has  only  stated  in  a  general  way  that  he  h;is  cxpcn(le<l  them  for 
the  l)er]clit  of  the  parties  concerned  ; 

"And  that  the  above  objections  are  open  to  liie  defemlant  under  tlic  issue  taken 
on  the  thiiil  plea." 
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5  B.  &  Ad.  .518,  Lord  Denman,  in  delivering  the  judgment  of  the  court,  intimates 
that,  [509]  if  necessary,  as  against  the  arbitrator,  the  amount  of  the  charge  might  be 
referred ;  and  this  course  was  pursued  in  Mtisselhrok  v.  Duncan,  9  Bingh.  60.5,  2  Moore 

6  Scott,  740.  It  is  clear  that  any  excess  over  a  reasonable  fee  received  by  an  arbi- 
trator, may  be  recovered  back  by  action:  Fernley  v.  £.ra7W0H,  20  Law  J.,  Q.  B.  178; 
Barnes  v.  Braithwaife,  2  Hurlst.  &  N.  569. 

In  this  case,  on  passing  the  receiver's  accounts,  any  excess  in  the  amount  charged 
for  the  arbitrator's  fee  might  be  deducted.  It  is  no  valid  objection  to  the  award,  that 
the  arliitrator  has  taken  his  fee  out  of  a  fund  which  came  to  his  hands  as  receiver. 
He  was  to  incur  expenses  as  arbitrator  ;  and  he  had  a  Hen  upon  this  fund  for  those 
expenses.  If  there  had  been  no  such  provision  in  the  award,  the  parties  could  not, 
either  at  law  or  in  equity,  have  got  that  fund  without  paying  his  expenses  in  and 
about  the  receivership  and  the  reference,  considering  they  are  so  much  mixed  up 
together.  The  claim  may  be  objected  to  as  against  him  as  trustee  and  receiver,  but 
not  as  arbitrator. 

The  fee,  then,  being  capable  of  reduction  to  a  smaller  sum,  and  not  being  men- 
tioned in  the  award,  and  it  being  merely  stated  as  a  fact  that  the  arbitrator  had  taken 
it  or  received  the  amount  from  a  fund  which  he  held  as  receiver,  I  am  of  opinion  that 
there  is  no  objection  to  the  award  on  that  ground. 

It  was  argued  that  the  award  is  not  certain  or  final,  inasmuch  as  it  is  not  shewn 
how  much  of  the  costs  of  the  reference  each  party  is  to  pay.  It  appears  to  nie  that  this 
is  sufficiently  ascertained.  The  amount  is  deducted  from  the  gross  fund  in  the  hands 
of  the  arbitrator  in  his  chaiacter  of  receiver.  If  this  sum  was  improperly  retained  by 
the  arbitrator,  and  was  recoverable  by  the  parties  from  him  as  receiver,  it  would 
belong  to  them  in  the  proportion  of  five  eighths  to  the  plaintiff,  and  three  eighths  to 
the  defendant ;  and  I  [510]  come  to  the  conclusion  that  the  costs  of  the  reference 
and  award  are  to  be  paid  in  those  proportions  ;  and,  consequently,  in  this  respect  the 
award  is  certain. 

The  strongest  mode  of  dealing  with  this  part  of  the  award  is,  that  it  .should  be 
struck  out  altogether,  as  being  no  award  upon  the  subject  of  costs.  The  real  ol^jection 
is,  not  a  want  of  certainty,  but  of  finality  ;  as,  in  this  view,  there  is  no  award  as  to 
the  party  to  pay  those  costs.  But,  as  the  arliitrator  mav  still  make  an  awai-d  of  costs, 
and  the  objection  is  merely  a  want  of  finality,  that  objection  is  not  open  to  the 
parties  on  one  award,  in  a  case  like  this,  as  the  defect  might  be  remedied  by  a 
supplemental  award. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the  court  of  Common 
Pleas  ought  to  be  reversed. 

Bk.amwell,  B.  I  also  am  of  opinion  that  the  judgment  of  the  court  of  Common 
Pleas  should  be  reversed.  The  plaintiff  is  entitled  to  recover,  unless  the  defendant 
can  shew  that  the  award  is  void.  He  alleges  that  it  is, — that  the  arbitrator'  had  no 
power  to  award  his  own  costs,  whether  he  fixed  the  amount,  or  left  it  unfixed.  I 
think  he  has  not  awarded  himself  anything  A.ssuming  he  has,  I  agree  that  he  has 
no  such  power,  on  the  simple  ground  that  it  is  not  expressly  given  him,  and  that  it  is 
not  to  be  intended  that  he  is  to  lie  a  judge  in  his  own  cause.  'I'his  is  supported  by 
authority  :  see  In  re  Coomlis,  4  Exch.  839.  That  case,  however,  does  not  shew  that 
the  assumption  of  this  power  avoids  the  award  ;  on  the  contrary,  Parke,  B.,  says, — 
"  As  that  part  of  the  award  which  is  made  without  jurisdiction  is  not  separated  from 
that  portion  of  it  which  is  so  made,  the  award  cannot  be  supported."  1  his  shews, 
that,  where  separable,  an  award  liy  an  arbitrator  of  his  costs  is  only  an  excess  of 
authority,  and  that  the  award  is  bad  only  pro  tanto. 

[511]  But  it  was  urged,  that,  e\'en  then,  there  was  no  award  who  was  to  pay  the 
costs  of  the  reference ;  and,  as  the  sum  applied  to  that  purpose  might  be  excessive, 
and  so  might  belong  to  the  plaintiff",  or  defendant,  or  to  both  in  unascertained  shares, 
there  was  possibly  a  sum  not  adjudicated  on,  and  so  the  award  was  not  final.  I  am 
of  opinion  that  this  objection  cannot  be  supported.  Harward,  the  arbitrator,  filled 
two  chai'acters :  he  was  arbitrator,  and  he  was  receiver.  In  which  charactei-  did  he 
apply  money  to  the  costs  of  the  award  1  I  say,  in  his  chaiacter  of  receiver.  He  is 
arbitrator  to  settle  disputes  and  differences.  As  a  mere  arbitrator,  he  has  no  power 
to  receive.  The  agreement  of  the  parties,  after  appointing  him  arbitrator,  appoints 
him  receiver,  and  declares  that  he  shall  have  power  to  get  in  (that  must  mean,  as 
receiver,)  the  estate,  and  to  dispose  of  it  as  he  thinks  best  for  the  intei'cst  of  the 
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parties  :  that  also  must  mean,  as  receiver,  in  his  award,  he  reeites  that  ho  has  got 
in;  and  he  certifies  (not  "awards")  that  he  has  deducted  and  retained  to  himself 
"  the  costs  of  this  my  award  out  of  the  moneys  which  have  been  received  by  me  as 
such  receiver."  What  does  this  leave  unsettled  I  As  receiver,  he  must  render  his 
accounts.  If,  as  he  says,  he  has  deducted  from  the  partnership  assets  his  costs,  he 
has  in  efi'ect  charged  five  eightiis  to  the  phiintitl' and  three  eighths  to  the  defendant. 
It  is  .said  that  he  may  have  fi.xed  all  the  costs  on  one  party,  or  half  on  each,  or  in  some 
other  ])ropoilion.  IJut  he  says  otherwise  ;  and  it  is  not  averred  by  plea  that  that  is 
untrue.  liut,  in  whatever  way  he  has  apportioned  the  costs,  it  must  appear  in  his 
accounts  as  receiver.  The  sum  awarded  to  the  plaintifi' is  lOfiDl.  I.'}s.  sd.  That  must 
be  because  the  defendant  is  indebted  to  the  partnership  more  than  the  plaintifi"  i.s,  in  a 
sum  of  which  lOGUl.  l.'is.  8d.,  is  five  eighths.  But  how  does  Harward  ascertain  that? 
Why,  by  debiting  and  crediting  each  [512]  with  the  appropriate  items.  So  that, 
if  he  in  his  mind  settled  that  Roberts  was  to  pay  the  whole  co.sts,  he  has  debited  him 
with  the  whole  ;  and  so  in  any  other  proportion.  Then,  when  his  accounts  as  receiver 
appear,  this  must  appear  also.  It  cannot  be  said  that  he  has  no  authority  to  do  this 
as  leceiver.  He  has,  if  it  is  honestly  done  for  the  benefit  of  both  parties.  If  he  has 
alhnved  any  unjust  sum,  or  if  he  has,  in  breach  of  trust,  and  improperly,  made  one 
pally  bear  too  large  an  amount,  no  doubt  it  may  be  questioned  :  but  the  ownership 
of  what  is  recovered  is  certain.  The  case  would  be  made  clear  if  the  two  offices  had 
been  filled  by  two  persons  instead  of  one.  Suppose  J.  S.  had  lieen  receiver  :  suppose  he 
had  thought  it,  for  the  benefit  of  both  parties,  good  to  apply  a  sum  to  the  payment  of 
the  arbitrator's  cost.s,  charging  to  one  or  both  in  any  proportions, — would  it  have  been 
necessaiy  foi-  the  arljitrator  to  have  done  more  than  say  he  chai'ged  nothing,  he  was 
.satisfied  I  That  is  the  case  here.  The  appropriation  of  a  sum  to  the  costs  of  the 
award,  is  the  act  of  the  receiver ;  and  the  lights  of  the  parties  to  that  sum,  or  any 
part,  must  inevitably  be  ascertiiined  on  production  of  the  receiver's  accounts.  This 
is  the  ground  on  which  the  judgment  of  Mr.  Justice  Williams  in  the  court  below 
proceeded.  It  is  .said  his  duty  as  receiver  was  ancillary,  and  must  have  been  fully 
discharged  before  he  could  make  a  final  award.  With  great  respect,  that  is  not  so  ; 
for,  he  might  iiave  awarded,  that,  taking  into  account  only  what  had  been  reali;«ed, 
so  nnich  was  due  to  the  plaintifi',  and  then  have  made  a  schedule  of  uncollected  assets, 
fleclaring  their  ownei'ship  to  be  i\ve  eighths  in  the  plaintifi',  and  three  eighths  in  the 
defendant.  Nor  can  I  see,  with  all  submission,  why,  if  as  I'eceiver  he  thought  he 
could  get  the  awarii  better  made  by  paying  for  it  in  advance,  he  should  not  do  so. 
I  think  he  might  well  do  it,  when  it  is  borne  in  [513]  mind  that  the  arbitrator  might 
consult  counsel,  and  otherwise  be  at  a  large  outlay  ;  and  he  does  profess  to  have  done 
so.  In  my  juilgment,  he  was  not  functus  ofiicio  when  he  paid  himself  his  costs.  It  is 
vain  to  say  this  reasoning  is  a  refinement.  The  objection  is  a  refinement;  so  is  the 
reasoning  in  support  of  it.  I  put  my  judgment  on  this  plain  ground,  that,  as  arbitrator, 
he  could  not  by  his  award  fi.x  his  costs,  either  by  a  named  sum  oi-  otherwise  ;  that  his 
award  would  l)e  pro  tanto  void  ;  that,  if  the  liability  to  the  costs  lemained  uuflcter- 
mined  at  the  time  of  his  award,  that  award  is  not  final  ;  i)ut  that  it  did  not  and  C(juld 
not  then  remain  undetermined,  nor  the  amount  lie  had  |)aid  himself,  as  his  accounts 
as  receiver  must  shew  what  he  had  allowed,  and  whom  he  had  charged  with  it,  if  ho 
did  not  deduct  it  from  the  assets  ;  that,  as  arbitrator,  it  was  enough  for  him  to  say  ho 
made  no  charge,  for  any  or  no  rea.-ion  ;  and  that,  as  receiver,  his  conchict  is  not  before 
us.  But,  furtlier,  the  objection,  if  any,  is,  that  the  award  is  not  final.  Then,  why 
cannot  the  arbitrator  make  a  supplemental  award  i  The  argument  for  the  defendant 
is,  that  there  is  a  partnership  asset  not  ])roperly  allotted,  and  that  there  is  no  award 
as  to  who  is  to  pay  the  costs  of  the  reference.  He  may  "sUite  and  .so])arately  adjudi- 
(;ate  on  any  paiticular,  and  make  a  separate  award  on  it."  Until  he  has  decided  all 
matters,  he  may  well  postpone  the  nuestion  of  costs.  Why,  then,  can  ho  not  make  a 
final  award  now  !  Nay,  how  does  a  want  of  finality  properly  arise  on  a  plea  of  no 
award,  where  the  award  pi'oved  need  nut  be  final  !  I!ul  1  prefer  deciding  on  the 
other  ground. 

Kni-K,  •).  In  this  case,  the  court  below  ilccided  that  the  award  between  the 
parties  was  void,  both  because  it  did  not  shew  how  the  costs  of  the  .iward  were  to  be 
paid,  and  so  was  not  final,  and  because  the  arbitrator  [514]  had  retained,  from  a  fmiil 
iielonging  to  the  parties  which   w;is  in  his  posso.ssion  as  receiver  for  them,  the  amount 
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of  his  costs  before  he  signed  and  delivered  his  award,  and  so  was  guilty  of  such 
misconduct  as  made  the  award  void. 

I  am  of  opinion  that  the  award  is  valid,  and  that  neither  objection  ought  to 
prevail. 

With  respect  to  these  objections,  it  is  worth  while  to  consider  what  are  the  rights  and 
duties  of  an  arbitrator  in  relation  to  the  costs  of  his  award,  as  between  him  and  the 
parties  to  the  submission,  contradistinguished  from  the  rights  and  duties  of  the  parties 
between  themselves  in  relation  thereto. 

Where  the  submission  expresses  that  the  arbitrator  is  to  be  paid,  he  might 
probably  recover  his  fees  in  an  action  for  work  and  labour  :  per  Parke,  B.,  in  E.r  parte 
Coombs,  4  Exch.  8.39.  But,  in  practice,  he  usually  obtains  his  fee  from  the  successful 
party,  by  keeping  his  award  until  he  is  paid  ;  and,  in  his  award,  he  gives  to  the  party 
who  has  paid  a  right  to  recover  the  whole  or  a  proportion  from  the  opponent. 

The  arbitrator  cannot  judicially  decide  the  amount  of  his  own  fee,  whethei-  he 
specifies  it  in  his  award  or  demands  it  orally  from  the  parties.  If  he  pursues  the 
usual  course  above  suggested,  the  party  made  liable  by  the  award  may  have  the 
amount  taxed,  and  then  is  liable  to  his  opponent  only  according  to  the  allocatur.  The 
opponent  who  has  paid  the  excess  must,  then,  have  a  right  to  recover  it  back  from 
the  ai'bitrator  by  action  :  Fitzqcrald  v.  Graves,  5  Taunt.  342. 

If  the  arbitrator  makes  an  excessive  charge  to  the  party  finally  liable,  the  court 
cannot  rule  him  to  submit  to  taxation  :  Dossett  v  GinijtU,  3  Scott  N.  R.  179,  2  M.  &  G. 
874 ;  but  the  question  of  excess  must  be  raised  in  an  action  brought  by  the  party  who 
was  in  a  manner  compelled  to  paj-  it. 

[515]  Whether  the  amount  is  stated  in  the  awaid,  or  demanded  orally  when  the 
award  is  delivered  out,  the  decision  of  the  arbitrator  on  his  own  costs  is  always 
subject  to  some  review,  because  he  may  not  decide  finally  in  his  own  favour.  This 
amount,  which  is  a  matter  in  difference  between  him  on  the  one  side  and  the  parties 
on  the  other,  is  entirely  distinct  from  the  matters  in  difference  between  the  parties 
which  he  is  bound  to  decide  finally  by  his  award. 

If  his  award  is  silent  as  to  his  own  costs,  and  he  has  demanded  nothing  before  he 
has  delivered  his  award,  he  has  no  remedy  for  his  costs  ;  but  the  award  is  not  the  less 
^•alid  between  the  parties. 

If  the  award  names  too  much,  or  the  arbitrator  has  demanded  too  much  orally, 
and  has  obtained  the  amount  from  the  party  who  is  to  pay,  the  question  of  the  excess 
is  to  be  settled  between  that  party  alone  and  the  arbitrator,  the  opponent  having  no 
concern  with  it.  If  it  is  obtained  from  one  party,  to  lie  repaid  by  the  othei-  under 
the  award,  it  is  still  a  distinct  subject  from  the  matters  in  diflference  between  the 
parties :  the  amount  paid  must  be  proved  hy  evidence  extrinsic  to  the  award,  and  the 
alleged  excess  must  also  be  so  proved  ;  and,  unless  there  is  excess,  there  is  no  ground 
of  objection  for  any  one  ;  and,  if  there  is  excess,  it  is  only  an  objection  for  the  party 
affected  thereby. 

If  the  arbitrator,  having  written  his  award  upon  all  the  matters  in  difterence 
between  the  parties,  had  them  lioth  before  him,  and  informed  them  of  the  amount  of 
his  fee,  and  claimed  half  from  each,  and  they  paid  it,  and  he  then  added  to  the  writing 
of  his  award,  a  ceitificate  that  he  had  been  paid  for  his  award  by  the  parties  at  the 
time  of  delivering  out  his  award,  and  then  .signed  and  delivered  it  out,  the  award 
would  be  valid  between  the  parties  though  each  party  might  sue  the  arbitrator  for 
the  excess,  if  he  proved  these  facts,  and  [516]  that  the  demand  was  excessive  ;  nor 
would  it  make  any  dift'ei-ence  as  to  the  \alidity  of  the  awai'd  between  the  parties, 
whether  they  attended  in  person  before  the  arbitrator,  and  paid  in  moieties,  or  attended 
by  separate  attorneys  or  agents,  or  by  one  agent  representing  each,  or  whether  they 
paid  in  moieties  or  in  any  other  proportion,  oi-  one  paid  all. 

I  now  proceed  to  examine  the  deed  containing  the  submission  here  in  question,  in 
order  to  apply  these  observations. 

The  deed  recites,  first,  a  trade  pai-tnei'ship  between  the  plaintiff  and  the  deceased 
husband  of  the  defendant,  dissolved  in  18.33,  upon  terms  in  which  Mr.  Harward  was 
to  act  as  attorney  and  pi'epare  some  deeds  between  the  parties,  and,  secondly,  a  law 
partnership,  and  the  decease  of  one  partner,  and  that  partnership  debts  were  to  be 
collected  and  paid,  and  that  matters  in  ditference  were  to  be  settled.  The  deed  then 
authorizes  Mr.  Harward  to  act  as  attorney  in  completing  the  dissolution  of  the  trade 
partnership,  and  as  receiver  in   respect  of  the  law  partnership,  with  full  discretion  to 
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receive  assets  and  settle  liul)ilities,  and  as  arbitrator  in  deeidiiig  all  matters  in  diHerenee 
relating  to  the  law  partnership  which  should  lie  liroiight  before  him.  These  three 
capacities  were  ilistinct  from  each  other, — the  deeds  to  be  drawn  by  the  attorney,  the 
accounts  to  be  rendered  I)}'  the  iecei\er,  and  the  award  to  be  made  by  the  ai-bitrator, 
being  separate  functions. 

Haxiiii'  thus  considered  the  rules  lelatini;'  tu  the  costs  of  the  award  inider  sucli  a 

o  ~     ......  . 

submission,  and  the  eti'eet  of  the  deed  containing  this  suliirnssion,  it  appears  to  me 
that  Mr.  Harward,  as  arbitrator,  had  before  him  Mr.  llarward  as  receiver  and  agent 
duly  authorized  by  each  of  the  parties  to  apply  any  part  of  the  fund  received  for 
them  in  payment  of  the  costs  of  the  award,  and  declared  orally  what  his  charge  was, 
and  how  apportioned,  [517]  and  received  from  the  agent  of  each  his  proper  portion 
to  be  duly  brought  into  the  account  between  that  agent  and  his  principal. 

In  the  court  below,  it  was  assumed  that  the  functions  of  receiver  were  ancillary 
only  to  those  of  arbitrator,  and  that  Mr.  Harward  could  not  make  an  award  till  he 
had  closed  his  accounts  an  receiver.  But,  as  I  have  above  shewn,  the  two  ofHces  wei'e 
distinct.  If  Harward  demanded  too  much  as  arbitrator,  there  might  be  an  action  for 
the  e.Ycess.  If  he  paid  it  out  of  the  fund  received  by  the  receiver,  the  question  would 
be  precisely  the  .same,  only  the  e-xtrinsic  evidence  of  payment  of  the  excess  would  bo 
adduced  from  the  receiver's  account,  and  not  from  oral  evidence  of  the  fact.  If  the 
receiver  misappropriated  funds,  and  rendered  wrong  accounts,  the  remedy  against  the 
receiver  would  not  affect  the  functions  of  arbitrator.  If  Mr.  Harward's  charges  as 
attorney  for  the  deeds  and  instruments  he  was  authorised  to  draw,  were  excessive, 
the  taxation  of  the.se  chaiges  between  the  attorney  and  his  clients  would  not  affect 
the  functions  either  of  receiver  or  arbitrator :  still,  the  pi-oof  of  the  excess  might  be 
obtained,  as  to  this  also,  only  from  the  receiver's  accounts.  This  judgment  is  in 
accordance  with  the  decided  cases,  and  conHicts  with  none.  In  lloliinwn  v.  Henderson, 
(i  M.  &  Selw.  270,  the  costs  of  the  cause,  the  reference,  and  the  award,  were  in  the 
discretion  of  the  arbitrator;  and  he  awarded  that  the  defendant  should  pay  to  the 
plaintiff'  2301.  f<s.,  being  1.361.  los.  due  between  them,  and  931.  13s.  for  the  costs  of  the 
reference  and  award  :  this  was  held  bad,  on  affidavits,  because  the  arbitrator  awaided 
one  sum  for  costs  of  reference  and  of  award,  and  he  had  no  authority  to  fix  a  sum  for 
the  plaintiff's  costs  of  reference,  but  ought  only  to  have  .said  how  they  should  be  paid  ; 
and  because  he  had  blended  the  costs  of  the  rcfeicnce,  which  was  a  matter  in  difference 
lietween  the  [518]  parties,  with  a  sum  to  himself  for  the  award,  which  he  had  no  right 
to  fix,  so  that  they  could  not  be  separated.  So,  in  Ex  park  Coombs,  4  Exch.  839, 
under  a  similar  submission,  the  arbitrator  awarded  one  sum  to  be  paid  liy  the  losing 
])arty  to  his  op[)onent  for  costs  of  reference  and  award,  and,  though  on  attitlavit  the 
amounts  were  severed,  yet  the  court  was  inclined  to  hold  the  award  l)ad  for  uniting 
the  two  in  one  sum,  so  that  the  costs  of  the  reference  could  not  be  distinguished  from 
the  award,  by  the  avvaid  itself :  but,  by  consent  of  the  arl)itrator  and  parties,  the 
whole  question  of  costs  was  severed  from  the  award,  and  referred  for  taxation  to  the 
master.  This  case  suggests  the  proper  remedy  for  this  defendant  If  she  has  been 
aggrievctl  by  the  amount  charged  to  her  account  by  the  receiver,  she  should  by 
extrinsic  evidence  of  the  receiver's  accounts  shew  that  the  grievance  exists,  and  so 
seek  redress  from  the  aibitrator.  But,  unless  she  shews  by  extrinsic  evidence  that 
she  is  aggrieved,  the  presumption  ought  to  be  that  all  has  been  rightly  done  ;  and  no 
intendment  ought  to  be  made,  b^'  conjecture,  that  perhaps  the  receiver  has  charged 
to  her  three  eighths  of  the  assets,  a  large  sum  for  the  costs  of  the  award,  which,  if 
credited  to  her  account  against  the  plaintiff',  might  have  reduced  the  balance  given  to 
him  by  the  award. 

In  both  the  cases  just  referred  to,  the  complaint  is  shewn  by  affida\it ;  and  thei'e 
is  no  precedent  fni-  holding  an  award  a  nullity,  upon  a  |)lea  of  no  award,  thereby 
exempting  a  defendant  from  paying  a  del)t  to  the  plaintiff',  and  depi'iving  an  arbitrator 
of  his  conqicn.sation,  and  unsettling  much  that  has  been  settlcil,  because  pci-haps  the 
defendant  may  have  paid  to  the  arbitiator  too  much  foi'  the  award. 

My  Bidther  Channel  desires  me  to  .say  that  ho  concurs  in  the  judgment  1  have 
just  delivered. 

[519]  W'liiirr.MAN,  J.  This  was  an  action  to  recover  10G91.  13s.  ^d.  awarded  to  lie 
paid  liy  the  defendant  to  the  plaintiff',  l)y  an  arbitiator  acting  under  two  agreements  of 
rrfcrcnce  between  the  plaintiff' and  the  di^fendant.  It  ap[)eai-ed  that  the  plaintiff'  and 
Henry  Eberhardt  (the  husband  of  the  defendant)  carried  on  business  in  partnership  as 
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coal-mastei's  and  liuie-meichaiits,  and  that  they  were  also  partners  in  the  profession 
of  attorneys  and  solicitors,  and  that,  upon  the  death  of  Henry  Eberhardt,  the  defen- 
dant, his  widow  and  executrix,  agieed  with  the  plaintiti'  to  refer  all  ditierences  respect- 
ing the  trades  of  coal-masters  and  lime-merchants  to  one  John  Harward  ;  and  that 
subsequently  they  agreed  to  refer  all  disputes  respecting  the  law-partnership  to  the 
same  arbitrator,  and  that  he  should  be  the  receiver  of  the  estate  and  effects  of  the 
law-partnership  ;  that  he  should  settle  ou  such  terms  as  he  should  think  fit  all  bills  of 
costs,  and  dispose  of  the  estate,  moneys,  and  effects  of  the  law-partnership  in  such 
manner  as  he  should  think  best  for  the  interest  of  the  plaintiff  and  the  defendant  ; 
that  the  costs  and  expenses  attending  the  references  under  both  the  agreements,  and 
the  award  or  awards  to  be  made  under  them,  should  be  in  his  discretion  ;  that  the 
two  leferences  should  be  considered  one  ;  and  that  the  arbitrator  might  make  one 
award  in  respect  of  both  references. 

The  arbitrator  in  his  award  states  that  he  had  investigated  and  settled  the  accounts 
in  the  matters  referred  under  both  agreements,  and  received  the  estate,  moneys,  and 
effects  Ijelonging  to  the  law-partnership,  and  that  he  had  disposed  of  the  same  in  such 
manner  as  he  thought  best  for  the  interest  of  the  plaintiff  and  of  the  defendant ;  and 
he  then  awards  that  10691.  13s.  8d.  is  due  from  the  defendant  to  the  plaintiff',  and 
orders  her  to  pay  it.  He  then  awards  mutual  releases,  and  concludes  by  ceitifying 
that  he  had  deducted  and  letained  [520]  to  himself  the  costs  of  his  award  out  of  the 
moneys  which  bad  been  received  by  him  as  such  receiver  ;  and  he  directs  that  each 
party  should  bear  his  and  her  own  costs  of  the  reference.  The  award  is  a  final  award  ; 
for,  it  appears  to  be  an  award  of  all  the  matters  referred,  and  awards  mutual  releases. 

The  question  is,  whether  the  effect  of  this  clause  in  the  award  by  which  the  arbi- 
trator says  that  he  has  paid  himself  the  costs  of  his  award  out  of  the  money  in  his  hands, 
and  without  saying  which  of  the  parties  was  to  bear  that  charge,  is  to  vitiate  the 
whole  award.  A  majority  of  the  judges  in  the  court  below  held  that  the  award  was 
bad  on  that  ground  ;  and  I  am  of  opinion  that  the  judgment  of  that  majority  was  correct. 

The  arbitrator  was  receiver  of  the  estate  of  the  law-partnership,  with  power  to 
dispose  of  it  as  he  thought  best  for  the  interest  of  the  law-partnership  :  but  he  was 
bound  to  make  an  award  with  respect  to  all  money  remaining  in  his  hands  undisposed 
of  at  the  time  of  making  his  award.  He  says  in  his  award  that  he  has  deducted  and 
retiiiued  to  himself  the  costs  of  his  award  out  of  the  moneys  received  by  him  as  such 
receiver  as  aforesaid.  The  offices  of  receiver  and  arbitrator  were  united  in  his  person  ; 
and,  as  receiver,  he  would  not  be  warranted  in  paying  for  the  award  initil  it  was  made  ; 
and,  as  arbitrator,  he  could  not  award  himself  a  sum  for  his  costs  of  the  award  out  of 
the  moneys  remaining  in  his  hands,  and  otherwise  undisposed  of,  whilst  he  executed 
the  functions  of  a  receiver,  which  were  determined  when  he  made  his  award.  If  the 
offices  of  arbitrator  and  receiver  had  been  in  different  hands,  and  the  arbitrator  bound, 
as  in  this  case,  to  award  in  respect  of  all  moneys  remaining  undisposed  of  in  the  hands 
of  the  receiver,  the  arbitrator  would  not  have  been  warranted  in  making  it  part  of 
his  award,  that,  out  of  the  money  in  the  hands  of  the  re-[521]-ceivei',  he  had  received 
and  retained  the  costs  of  his  award. 

The  effect  is,  that,  out  of  a  fund  which  he  was  to  apportion  by  his  award,  he  has 
awarded  himself  a  sum  for  his  costs,  which,  as  the  fund  was  under  his  control,  he  has 
paid  to  himself,  without  specifying  either  the  amount  or  the  part}'  upon  whom  the 
charge  is  to  fall. 

Since  the  case  of  In  re  Coombs,  4  Kxch.  8.39,  it  may  be  considered  as  settled  that 
an  arbitrator  has  no  power  to  award  himself  a  sum  for  costs,  but  his  doing  so  would 
only  vitiate  the  award  for  the  part  respecting  the  costs  to  himself,  unless  that  part  is 
so  connected  with  the  rest  of  the  award  as  to  render  it  uncertain  or  not  final. 

By  the  terms  of  the  submission  to  reference,  the  costs  of  the  award  are  to  Ije  in 
the  discretion  of  the  arbiti-ator ;  but  he  has  given  no  direction  as  to  which  of  the 
parties  is  to  pay  them.  No  sum  is  mentioned  as  having  been  retained  by  the  arbi- 
trator for  the  costs  of  the  award ;  but  it  may  Ije  that  the  precise  siun  is  ascertainable  : 
in  that  case,  it  may  be  taxed  :  l)ut,  suppose  that  upon  taxation  the  amount  should  be 
i-educed,  to  whom  is  the  o\erplus  to  be  paid  I  I'his  renders  the  award  uncertain  and 
not  final ;  and,  though  it  is  greatly  to  be  regretted  that  the  time,  trouble,  and  expense 
attending  the  arbitration  and  award  should  have  been  thrown  away,  it  appears  to  me 
that  the  objection  is  insurmountable,  and  that  the  judgment  of  the  court  below  ought 
to  be  afiirmed. 
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Ckomiton,  J.  I  agieo  with  my  Brother  Wightmaii  in  thinking  that  the  decision 
of  the  court  below  was  correct.  The  arhitiator  appears  to  mo  to  have  made  no  award 
iis  to  a  portion  of  the  fund,  of  unknown  amount,  as  to  which  he  was  bound  to  make 
an  award  and  a  distribution.  He  has  withdrawn  that  sum  from  [522]  the  upeiation 
of  his  award,  and  has  not  decided  to  which  party  it  belonged  :  he  has  not  shewn  from 
which  party's  share  it  was  taken,  nor  which  party  was  to  bear  that  loss  in  the  shape  of 
costs ;  and  it  is  left  (|uite  uncertain  which  party  is  to  have  the  right  of  recovering 
any  amount  which  may  turn  out  to  be  exorbitant.  His  award  cannot  be  binding  as 
to  the  amount  which  he  has  chosen  to  take  for  his  award  ;  and  the  party  or  parties 
from  whose  share  he  has  taken  it,  have  a  clear  right  to  (juestion  the  fairness  of  the 
amount. 

By  not  awarding  on  whom  the  costs  of  the  award  were  to  fall,  and  taking  to  him- 
self an  unknown  amount,  he  seems  to  me  to  have  left  undecided  the  question  as  to 
whom  that  part  of  the  fund  belonged,  which  may  be  important,  and  which  he  was 
bound  to  decide. 

It  has  been  .said  that  an  award  in  the  nature  of  a  supplementiil  award  might  still 
be  made.  It  seems  to  me,  however,  that  the  award  in  question  is  clearly  intended  as 
the  final  award  ;  and  the  time  for  making  the  award  seems  to  have  expired  ;  and  we 
are  now  considering  how  far  the  present  award  is  final,  and  not  whether  a  defect  on 
that  ground  might  l)e  cuied,  so  as  to  be  the  foundation  of  a  future  action. 

I  think,  therefore,  that  the  decision  of  the  court  below  was  correct,  and  ought  to 
lie  affirmed. 

The  majority  of  the  court  being  of  opinion  that  the  judgment  of  the  court  below 
was  ei-roneous,  that  judgment  was  accordingly 

Reversed  (a). 

[523]    In  the  Exchequer  Chamber. 

Hickman  v.  Cox  and  Wheatcroft.     Nov.  2.5th,  18.57. 

[S.  C.  27  L.  J.  C.  P.  1-2'J  :  in  House  of  Lords,  9  C.  B.  N.  S.  47  ;  8  H.  L.  C.  2G8 ; 

11  E.  K.  431  (with  note).] 

A.  and  B.,  who  had  cari-icd  on  business  as  iron-masters,  being  unable  to  meet  their 
engagements,  assigned  all  their  plant  and  effects  to  fi\'c  trustees,  upon  trust,  amongst 
othei'  things,  to  cai-ry  on  the  l)usincss  under  the  name  of  "The  Stanton  Iron 
Company,"  and,  out  of  the  profits,  to  p;iy  interest  on  certain  mortgages,  itc,  and 
to  "pay  and  divide  the  net  income  of  the  business  remaining  after  answering  the 
purposes  aforesaid,  unto  and  among  all  and  singular  the  creditors  of  A.  and  B.,  in 
rateable  proportions  according  to  the  amount  of  their  respective  debts,"— with  an 
ultimate  trust  for  A.  and  B. — The  court  of  Common  Pleas  iiaving  held  that  the 
creditois  who  e.vecuted  this  deed,  and  thus  assented  to  the  business  ))ciug  carried 
on  for  their  benefit,  thereby  became  liable  as  partners  for  the  amount  of  a  liill  of 
exchange  accepted  in  the  name  of  the  Stanton  Iron  Company,  in  respect  of  a  debt 
contracted  by  tlie  trustees  in  carrying  on  the  trade  under  it, — the  judges  of  the 
Exchequer  t  hamber,  on  appeal,  were  equally  divided  in  opinion  ;  Coleridge,  J., 
Erie,  J.,  and  Crompton,  J.,  agiecing  with  the  court  below  that  the  deed  made  the 
creditors  partners;  Martin,  B.,  Br.mnvell,  B.,  antl  Watson  B.,  holding  that  it  ilid 
not. — And  it  was  held,  after  coiisi<leration,  that,  notwithstanding  this  c(|uality, 
there  was  a  snflicient  atlirnianco  of  the  judgment  of  the  court  l)clow  to  justify  an 
aj)peal  under  the  Coninion  Law  Procedure  Act,  18.54,  17  iV  18  Vict.  c.  12.5,  to  the 
House  of  Lords. 

This  was  an  action  brought  l)y  the  plaintiti'  as  drawer  against  the  defendants  as 
acceptors  of  three  several  bills  of  exchange  iu  the  following  form  : — 

('()  The  result,  upon  the  whole  case,  is,  that  live  judges,  viz.  Cockburn,  C.  .)., 
Cresswell,  J.,  Wightniau,  •!.,  Cicmipton,  .1.,  and  Willes,  .).,  held  the  aw.ird  to  bo  bad, 
and  other  five,  viz.  Erie,  .J.,  Williams,  .1.,  Bramwell,  B.,  Watson,  LJ.,  and  Cliauncll,  B., 
held  it  to  be  good  ;  and  that  the  last-named  five  by  accident  formed  the  "  majority." 
The  decision  of  the  Exchequer  Chamber  was  acquiesced  in  by  the  defendant. 
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"Grafton  Iron  Oio  Works, 
"£300_0_0  "Blisworth,  10th  March,  1855. 

"  Four  months  after  date,  pay  to  my  order  in  London  three  hundred  pounds  value 
received.  "John  Hickjian." 

"  Grafton  Iron  Ore  Works, 
"£490.  0.  0  "Blisworth,  10th  April,  1855. 

"Four  months  after  date,  pay  to  my  order  in  London  four  hundred  and  ninety 
pounds  value  received.  "John  Hickman." 

".£616.   11.  0  "Blisworth,  June  10th,  185.5. 

"Three  months  after  date,  pay  to  my  order  in  London  six  hundred  and  sixteen 
pounds  eleven  shillings,  value  received.  "  John  Hickman." 

Each  of  these  bills  was  accepted  in  the  following  form  : — "  At  Smith,  Payne,  & 
Smith's,  Bankers,  London.     Pei'  pro.  the  Stanton  Iron  Co.,  James  Haywood." 

[524]  The  defendants  severally  pleaded,  denying  that  they  had  accepted  the  bills, 
and  issues  were  joined  on  those  pleas. 

The  cause  came  on  to  be  tried  before  Jervis,  (".  J.,  at  Westminster,  at  the  sittings 
after  Hilary  Term,  LS56,  when  a  verdict  was  found  for  the  defendants,  leave  being 
reser\ed  to  the  plaiutiflf  to  move  to  entei'  the  verdict  foi'  him.  A  motion  was  accord- 
ingly made,  and  a  rule  to  shew  cause  was  granted  in  Easter  Term,  on  the  ground 
that,  upon  the  construction  of  the  deed  of  the  13th  of  Novembei',  1849  (a),  and  the 
evidence  given  at  the  trial,  the  defendants  were  liable  to  the  plaintiff  for  the  debt 
sought  to  be  recovered  in  this  action.  The  rule  came  on  to  be  argued  in  Trinity  Term, 
and  was  made  absolute.     The  facts  were  as  follows  : — 

The  plaintifi'  is  an  iron-ore  master,  carrying  on  business  in  Northamptonshire  ;  the 
defendants  reside  in  Derbyshire. 

In  and  previous  to  the  year  1849,  Benjamin  Smith  and  Josiah  Timmis  Smith 
carried  on  business  in  co-partnership  as  iron-masters  and  iron-merchants  at  the  Stanton 
Iron  Works,  in  Derbyshire,  under  the  firm  of  B.  Smith  &  Son,  and,  becoming  involved 
in  their  afiairs,  and  being  indebted,  amongst  other  persons,  to  the  defendants  Cox  and 
Wheatcroft,  executed  a  deed,  dated  the  13th  of  November,  1849.  This  deed  was 
executed  by  more  than  six  sevenths  in  number  and  value  of  the  joint  creditors  of  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smith  whose  debts  I'cspectively  amounted 
to  101.  and  upwards.  It  was  made  between  the  Messrs.  Smith  of  the  first  part,  and 
Francis  Sanders,  .John  Thompson,  .Tames  Haywood,  the  defendant  Wheatcroft,  and 
the  defendant  Cox  of  the  second  part,  and  the  said  [525]  Thompson,  Haywood,  Wheat- 
croft, Co.x,  and  the  other  persons  whose  names  were  set  forth  in  the  schedule,  and 
who  should  execute  the  deed,  of  the  third  part.  After  various  recitals,  it  is  witnessed 
that  the  Messrs.  Smith  conveyed  and  assigned  all  their  estate  and  effects  to  the  parties 
of  the  second  part,  upon  the  trusts  and  subject  to  the  powei-s  contained  in  the  deed. 

The  deed  was  executed  by  the  defendants  Cox  and  Wheatcroft  as  pai'ties  of  the 
second  part ;  and  their  names  were  also  set  forth  in  the  schedule,  and  they  executed 
the  deed  as  creditors  for  the  sums  set  opposite  their  names  and  parties  of  the 
third  part. 

The  defendant  Cox  never  acted  as  a  trustee ;  the  defendant  Wheatcroft  only  acted 
for  a  few  weeks;  and,  on  the  27th  of  December,  1849,  a  letter  was  written  by  his 
solicitor,  by  his  authoiity,  to  Mr.  Huish,  the  solicitor  of  the  trustees,  to  the  following 
effect : — "  Mr.  Wheatcroft  finds  that  his  own  various  engagements  will  prevent  his 
taking  any  active  part  in  the  duties  which  his  office  of  trustee  imposes  upon  him  ;  and 
his  total  ignorance  of  the  details  of  the  various  departments  connected  with  the  manu- 
facture and  .sale  of  iron  equally  disqualifies  him,  even  if  he  had  time  to  attend  to  them. 
He  therefore  wishes  you  to  communicate  to  his  co-trustees  his  intention  to  resign  the 
trust  from  the  present  time, — an  intention  he  has  already  made  known  to  them  ;  and 
they  can  at  once  exercise  their  power  of  electing  one  in  his  stead.  As  far  as  I  recollect 
of  the  deed,  it  gives  the  trustees  full  liberty  to  retire,  and  the  continuing  trustees  to 

(a)  See  the  material  provisions  of  the  deed  set  out  in  the  report  in  18  C.  B.  (517. 
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elect  iiiiothor  :  but  on  tliis  point  you  will  ))le;ise  to  send  me  a  copy  of  the  particular 
clause,  and  Mr.  Wheatcroft  shall  execute  any  disclaimer  which  may  be  necessary." 

This  letter  was  read  at  a  meeting  of  the  trustees  held  on  the  15th  of  January, 
1850,  and  the  following  resolution  was  then  passed, — "IGthly.  That  Mr.  Wheat- 
[526]-croft's  resignation  be  accepted,  and  that  he  be  informed  the  vacancy  will  be  tilled 
up  at  the  first  meeting  of  creditors:"  and  Mr.  Huish,  the  solicitor,  on  the  15th  of  the 
same  month,  wrote  to  the  defendant  Wheatcroft  the  following  letter, — "At  a  meeting 
of  trustees  this  day  held,  your  resignation  of  your  trusteeship  was  accepted  ;  and  I  am 
directed  to  inform  you,  that,  as  soon  as  possible,  a  trustee  will  be  appointed  in  your 
place,  when  it  will  be  necessary  for  you  to  assign  to  him  your  estate  under  the  deed." 

The  creditors  were  made  acquainted  with  the  resignation,  but  no  trustee  was  evei' 
appointed  in  the  place  of  Wheatcroft.  He  afterwards  attended  meetings  of  the  creditors 
under  the  deed, — one  in  the  year  1850,  another  in  1S52,  and  another  in  1853.  After 
the  i*9th  of  December,  1849,  the  defendant  Wheatcroft  never  acted  in  any  manner  as 
a  trustee. 

After  the  execution  of  the  deed,  the  business  of  the  Stanton  Iron  AVorks  was 
carried  on  for  the  purposes  aforesaid,  in  the  name  of  the  Stanton  Iron  Company,  the 
said  Francis  Sanders.  John  '1  hompson,  and  James  Haywood,  trustees  named  in  the 
deed,  being  the  acting  persons  therein  until  the  death  of  Francis  Sanders  in  December, 
1854;  from  which  time  until  the  month  of  May,  1855,  the  business  was  carried  on  in 
like  manner,  the  said  John  Thompson  and  James  Haywood  being  the  acting  persons 
therein.  On  the  lOth  of  May,  1855,  the  said  James  Haywood  entered  into  possession 
of  the  works  on  his  own  account  as  mortgagee,  when  the  works  were  stopped,  and  the 
business  then  ceased  to  be  carried  on  for  the  purposes  of  the  said  deed,  e.xcept  that 
the  bill  of  the  10th  of  June  was  accepted  for  iron-ore  delivered  previously  to  the  19th 
of  May.  The  bills  of  exchange  on  which  the  action  was  brought  were  accepted  by 
the  said  James  Haywood  in  the  form  appearing  on  the  bills,  on  or  about  the  days  on 
which  they  [527]  respectively  bear  date,  for  iron-ore  previously  delivered  to  the  said 
compan}' by  the  plaintift'  in  the  year  1853,  and  thence  to  1855;  it  being  the  usual 
practice  to  give  similar  liills  for  ores  supplied  by  the  plaintill'.  The  .said  James 
Haywood  was  financial  manager  of  the  business  as  well  as  trustee.  He  was  called  as 
a  witness  on  the  ])ait  of  the  plaintill,  and  stated  that  it  was  neces.sary  to  accept  bills 
in  carrying  on  the  business  ;  he  was  not  cross-examined  on  this  on  the  ])art  of  either 
of  the  defendants;  nor  was  there  any  oral  evidence  given  in  contradiction  of  this 
statement,  nor  any  written,  save  if  any  as  herein  appears. 

At  the  time  the  bills  were  drawn  and  accepted,  the  plaintitl,  if  he  had  ever  heard 
that  tiie  defendant  Wheatcroft  had  been  a  trustee,  had  also  heard  that  he  had  retired 
from  the  trust. 

The  rule  having  been  made  absolute  to  enter  the  verdict  for  the  ])laintiff  for 
14061  lis.  and  interest,  the  defendants  appealed  against  that  decision,  and  the  appeal 
came  on  for  argument  in  the  Exchcquei'  C  hamber  on  tlie  4tii  and  5th  of  February, 
1857, — the  judges  present  being  Coleridge,  J.,  Erie,  J.,  Martin,  B.,  Ciompton,  J., 
Bi-amwell,  H.,  and  Watson,  B. 

Byles,  Serjt.  (with  whom  was  Milward),  for  Wheatcroft  («).  The  substantial 
question  is,  whether  cniditois  who  have  executed  the  deed  of  the  13th  of  November, 
1849,  are  liable  to  be  sued  as  partners  in  the  concern  [528]  called  the  Stanton  Iron 
Company,  by  reason  of  the  provision  in  that  deed  enabling  the  trustees  to  cai'iy  on 
the  business,  and  to  pay  the  debts  of  the  parties  of  the  third  part  rateabh'  out  of 
profits.  The  bills  are  drawn  upon,  and  accepted  for,  "The  Stanton  Iron  Comiiany." 
f  Martin,  B.  I  must  confess  I  do  not  see  how  the  creditors  can  be  said  to  be  the  Stanton 
Iron  Coinpany.  The  argument  on  the  part  of  the  plaintill'  in  the  court  below  would 
have  been  irresistible,  if  this  had  been  an  action  for  gooils  sold  and  delivered.  Hugh 
Hill,  (^.  C.     The  action  was  commenced  under  the  Bills  of  Kxchangc  Act,  18  &  19 

('i)  The  points  marked  for  argument  on  the  part  of  the  defendant  AVheatcroft 
were,  — 

"  That  he  was  not  liable  to  tlu;  plaintiH' ;  that  Ik;  was  not  responsible  in  the  chai'acter 
of  a  tinstec,  having,  to  the  knowledge  of  the  plaintill',  ceased  to  be  such  long  before 
the  gi\  ing  of  the  bills  ;  that  he  was  not  liabli;  in  the  character  of  one  of  the  creditoi-s 
of  Smith  &  Son,  or  in  any  other  way  ;  and  that  the  acceptances  of  the  bills  in  (piestion 
<lid  not  bind  him." 
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Vict.  c.  67.  Martin,  13.  A  count  may  be  added  for  goods  sold  and  delivered  when 
the  plaintift' comes  to  declare.  That  is  universally  allowed.]  The  cases  bearing  upon 
the  question  are  only  two, — Oicen  v.  Boily,  5  Ad.  &  E.  28,  6  X.  &  M.  44§,  and  Jmies 
V.  U-'hiihread,  11  C.  B.  406,  which  professes  to  be  founded  upon  it.  Now,  in  Oxvcn  y. 
Bodij,  the  court  of  Queen's  Bench  did  not  decide  that  the  deed  constituted  a  partner- 
ship :  all  the  court  say  is,  that  "  the  deed  imposed  such  terms  as  might  have  constituted 
a  partnership  among  the  persons  executing  it ;  and  those  were  terms  to  which  creditors 
were  not  bound  to  submit ;  "  and  that  therefore  the  assignment  was  invalid.  [Martin,  B. 
I  never  could  understand  that  case.  Cromptou,  J.  I,  like  my  Brother  Martin,  have 
always  felt  very  much  puzzled  by  Owen  v.  Body.]  The  case  is  very  well  explained  by 
the  remarks  which  fell  from  Jer^^s,  C.  J.,  and  Maule,  J.,  in  Jana^  v.  JVhitbrecul,  1 1  C.  B. 
416,  417.  And  the  case  of  Owen  v.  Body  is  still  further  qualified  by  Coafes  v.  Jl'illiani% 
7  Exch.  205.  The  deed  now  in  question  has  undergone  discussion  before  the  Master 
of  the  Kolls  in  a  case  of  In  re  Tlie  Sianlon  Iron  Cmnpanii,  21  Beavan,  164,  where  this 
company  was  held  not  to  be  within  the  provisions  of  the  winding-up  acts.  His  Honor 
says  :  "The  question  re;dly  is,  whether  the  deed  [529]  of  the  13th  of  November,  1849, 
constituted  a  partnership  between  the  parties  thereto,  so  as  to  bring  it  within  the 
provisions  of  the  winding-np  acts.  I  have  two  things  to  consider, — the  relation  in 
which  the  paities  to  the  deed  stand  to  each  other,  and  their  relation  to  third  parties. 
There  can  be  no  douljt  that  persons  may  be  partners  towards  the  world,  and  yet  not 
be  partners  as  between  themselves.  This  is  a  very  common  case  ;  and  everybody  is 
familiar  with  Jrangli  v.  L'arv/'r,  2  H.  Bl.  235,  a  leading  case  on  this  subject.  But,  on 
the  other  hand,  persons  who  are  partners  between  themselves  are  necessarily  partners 
as  respects  the  public.  Now,  it  appears  that  this  deed  does  not  constitute  a  partnership 
between  the  parties  who  have  executed  this  deed,  but  it  is  a  deed  for  the  benefit  of 
the  Messrs.  Smiths,  rather  than  for  that  of  the  creditors.  The  surplus  profits  and  the 
residue  of  the  trust  estate  are  treated  as  the  property  of  the  Messrs.  Smiths ;  the 
persons  executing  the  deed  of  the  third  part  are  not  held  out  to  the  world  as  partners, 
01-  as  having  anything  to  do  with  the  business  or  [of J  the  partnership,  and  I  see  no 
ground  for  supposing  that  they  could,  under  any  circumstances,  be  held  personally 
liable  to  the  creditors  in  respect  to  the  management  of  the  business.  What  you  have 
to  consider  in  a  case  of  partnership  is,  what  is  the  proportion  of  capital  and  labour 
which  is  introduced  or  contributed  by  each  of  the  partners,  and  what  is  the  proportion 
in  which  the  profits  or  dividends  are  to  be  divided  amongst  them.  I  will  assume  that 
the  argument  of  the  petitioner  is  right,  viz.  that  the  proportion  of  stock  or  capital 
contributed  is  represented  by  the  amount  of  the  debt  of  each  party  :  but  I  will  suppose 
(which  I  think  is  a  proper  way  of  testing  it,)  that  this  was  a  business  newly  established, 
and,  instead  of  debts  forming  the  capital  or  stock,  that  the  ci-eilitors  who  were  parties 
of  the  third  part  had  advanced  the  [530]  respective  sums  of  money  which  now  stand 
opposite  their  respective  names  in  this  deed,  that  is,  about  50,0001.  Suppose  they 
advanced  these  sums  of  money  to  certain  other  persons,  five  in  number,  to  establish 
and  carry  on  a  business  on  this  condition, — that  out  of  the  profits  they  shall  be  repaid 
the  sums  which  they  have  advanced  simply,  and  that  then  the  business  and  the  whole 
surplus  profits  shall  be  transferred  and  belong  to  certain  third  parties.  Could  it  be 
said  that  this  was  anything  more  than  a  mere  loan  for  the  piu'pose  of  establishing  a 
partnership  ?  If  I  were  to  hold  that  persons  were  partners  under  such  circumstances, 
it  would  hardly  be  possible  for  any  one  to  advance  money  to  a  partnership,  to  be  repaid 
out  of  the  profits,  without  making  themselves  partners  :  but  such  a  case  is  not  a 
partnership,  and  possesses  none  of  the  properties  of  a  partnership,  of  which,  indeed, 
the  ordinary  test  and  criterion  are  wanting."  Then,  how  stands  the  case  upon 
principle '?  Assuming  that  the  true  criterion  of  partnership  is  that  given  bv  Tindal,  C.  J., 
in  Pott  V.  Eytrni,  3  C.  B.  32,  39,  as  deduced  from  Grace  v.  Smith,  2  W."  Bla.  998,  and 
Wawjli  V.  Carver,  2  H.  Bla.  235, — "Traders  become  partners  between  themselves 
by  a  mutual  participation  of  profit  and  loss :  but,  as  to  third  persons,  they  are 
partners  if  they  share  the  profits  of  a  concern  ;  for,  he  who  receives  a  share  of  the 
profits,  receives  a  part  of  that  fund  upon  which  the  creditors  of  the  concern  have  a 
right  to  rely  for  payment,  and  is  therefore  to  be  made  liable  to  losses,  although  he 
may  have  expi-essly  stipulated  for  exemption  from  them," — how  does  that  apply 
here?  In  ordinary  cases,  where  a  man  paiticipates  in  profits,  those  profits  are  an 
acquisition  to  him  :  he  gets  something  which  he  had  not  before.  Do  the  creditors 
here  get  anything  ?     Suppose  one  of  them  is  paid  in  full,  he  gets  nothing  more  than 
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he  is  entitled  to  set  iigaiiist  his  delit.  Aijain,  in  the  ordinary  case,  the  situ-[531]  ation 
of  the  creditors  en  masse  is  prejudiced  hy  the  withdrawal  of  pi-ofits  ;  hut  here  it  is  not 
so  ;  the  general  fund,  as  eomparcd  with  the  demands  of  the  general  hody  of  creditors, 
remains  as  it  was.  The  principle  that  participation  in  profits  creates  liability  is,  that 
it  takes  awaj'  the  means  of  paying  the  debts  of  the  concern.  But  this  arrangement, 
so  far  from  taking  away  the  means  of  paying  debts,  actually  pays  them.  [Martin,  B. 
You  are  confounding  the  two  sets  of  ei'editors.  The  Smiths  are  indebted  to  several 
persons,  amongst  others,  to  the  defendants.  They  assign  all  their  property  and  etfects 
to  certain  trustees,  upon  trust,  with  the  assent  of  the  creditors,  to  carry  on  the  trade  fis 
the  Stanton  Iron  Company,  and,  out  of  the  pi'ofits,  to  pay  the  creditors  their  several 
debts  ;  with  an  ultimate  trust  for  the  Smiths.  The  pai-tnership  thus  created  is  a 
new  partnership.  The  person  suing  is  a  creditor  of  the  new  fii'm,  between  whom  and 
the  creditors  of  the  old  firm  there  is  no  relation.  There  is  a  marked  distinction 
between  the  two  classes  of  creditors.  Coleridge,  J.  The  question  is,  whether  the 
trustees  are  not  carrying  on  the  business  for  the  old  creditors,  so  as  to  make  them 
partners  as  to  all  the  rest  of  the  world.]  This  is  not  a  question  of  holding  themselves 
out  to  the  world  as  partners  :  the  simple  question  is,  what  is  the  interest  they  have  in 
the  concern  1  do  they  contract  to  receive  a  share  of  profits  qua  profits  ?  Is  it  any- 
thing more  than  a  trader  inducing  his  old  creditors  to  forbear  to  sue  him,  upon  his 
undertaking  to  pay  them  '20s.  in  the  pound  out  of  the  profits  of  his  future  trading  (a)  1 
[Coleridge,  J.  Suppose  the  creditors  had  consisted  of  three  persons  only,  instead  of 
seventy  or  eighty,  would  you  have  contended  that  the  deed  did  not  [532]  constitute 
them  partners  ?]  Certainly.  This  is  not  a  case  where  the  payments  to  the  old  creditors 
exhaust  the  assets.  The  old  creditors,  it  is  true,  are  to  receive  payment  out  of  the 
profits  of  the  trade  ;  but  the  deed  gives  priority  to  the  new  creditors.  [Cr'orrrptorr,  .f. 
Your  ar'gument  assumes  that  the  trustees  are  the  agents  of  the  Messrs.  Smith.  Is  not 
that  begging  the  question  !  The  ei'editors  executing  the  deed  assent  that  the  trustees 
shall  carry  on  ti'e  trade  for  their  benefit.  Do  they  not  constitute  them  their  agents 
for  that  purpose  ?]  There  is  nothing  in  the  arr'angement  contemplated  by  the  deed 
which  can  in  any  degr-ee  afl'ect  the  ability  of  the  trustees  to  meet  any  engagements 
they  may  have  entered  into  :  nor  is  it  unusual  for  deeds  of  this  sort  to  contaiir  pi-o- 
visions  for  the  carrying  on  of  the  ti'ade.  [Coleridge,  J.  As  arrcillar\y  to  the  winding 
up  of  the  corrcern.]  The  principle  laid  rlown  in  Onice  v.  Smith,  2  W.  Bl.  99S,  and 
jraiii/h  V.  Carver,  2  H.  Bl.  2'.i^>,  and  upon  which  the  whole  doctrine  of  partnership 
reposes,  is,  that  "  he  who  takes  a  moiety  [or  other  shar-e]  of  all  the  profits  indefinitely, 
shall,  l)y  operation  of  law,  be  made  liable  to  losses,  if  losses  ar'ise,  upon  the  principle, 
that,  by  taking  a  pai't  of  the  pi'ofits,  he  takes  from  the  ci'editoi's  a  par-t  of  that  fmid 
which  is  the  pi-opei-  security  to  them  for  the  payment  of  their  debts."  The  present 
case,  it  is  submitted,  does  not  fall  within  that  definition  :  the  old  cr-editor's  here  do 
not  take  a  share  of  the  profits  indefinitely ;  all  they  do  is  to  agree  that,  if  ther-e  be 
anything  to  spai-e  after  paying  the  experrses  of  the  concern  and  meeting  its  new 
engagements,  it  shall  go  rateably  among  them  in  satisfaction  of  their  respective  debts. 
\\'(^lsl)y  (with  whom  was  Bovill,  t^.  C),  for  the  defendant  Cox.  One  who  is 
charger  I  as  the  acceptor'  of  a  bill  of  exchange  can  only  be  so  chai'ged  by  r'cason  of  his 
[533]  having  actually  accepted  it  himself,  or'  of  its  having  been  accepted  by  some 
person  l)y  pi'ocnratiorr  fr)i'  him.  Here,  the  l)ills  pirrported  to  be  accepted  by  the 
Sainton  Ir'on  Comirany.  Now,  in  oi'dcr'  to  see  who  are  the  Stantorr  Ii'on  Conr])any, 
we  must  have  r'eeoiu'se  to  the  deed  ;  and  ther'c  we  find  that  it  is  the  trustees  aird  not 
the  ei'editors  who  arc  to  cari-y  on  the  concern  :  and,  though  it  may  be  that  any  one 
who  is  shevvir  to  be  a  dormant  partner'  might  be  liable  to  be  sued  for'  goofis  sold  and 
delivered,  none  but  those  who  ar'e  parties  to  the  instrumerrt  can  be  sued  upon  a  bill  of 
exchange.  The  deed  is  a  good  and  valid  deed  within  the  authority  of  ■liinc.''  v.  JFIiit- 
breail,  1 1  C.  B.  406,  and  C'oak.i  v.  IVillinnis,  1  Kxch.  2W),  the  main  oliject  of  it  boiirg,  so 
far  as  the  ci'editoi'S  are  coireerned,  the  winding-up  of  the  paitncisliip,  and  the  r'est 
being  mer'ely  anciliar'v  :  the  recitals  sh(^w  that.  And  it  is  expressly  provided  that  all 
the  flcbts  incui'r'ed  by  the  ti'ustees  shall  be  i)aiil  l)efoie  any  rlivision  of  pi'ofits  anroirgst 
the  old  ci'cditor'S  shall  take  place.  [ICrle,  •!.  The  trustees  would  have  been  guilty  of 
a  br'each  of  ti'irst  if  they  had  paid  any  portion  of  the  debts  of  the  old  ciediloi's  before 
all  the  claims  of  the  new  creditor's  were  satisfied.]     Neither  upon  any  decided  case, 

(a)  An  unflertaking  into  whicii  every  di.schai'ged  insolvent  debtor  impliedly  ent«rs. 
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nor  upon  any  principle  of  law,  can  the  creditors  who  executed  this  deed  be  held  thereby 
to  have  bound  themselves  as  partners  in  the  Stanton  Iron  Company.  According  to 
all  the  cases,  in  order  to  con.stitute  a  partnership,  there  must  be  a  coraraunity  of  profits. 
What  is  a  community  of  pi'ofits  '  Clearly  not  that  the  party  looks  to  the  profits  for 
payment  of  his  demand.  If  that  were  so,  e\ery  I'etiring  partner,  and  every  person 
who  lends  money  to  a  firm,  would  therebv  become  a  partner.  Dr.  Story,  in  his  work 
on  Partnership,  §  66,  .says;  "It  may  be  generally  stated  that  a  person  who  lends 
money  to  a  firm,  and  is  to  receive  therefor  a  fixed  interest  (whether  usurious  or  other- 
wise, [534]  is  not  material),  or  an  annuity  certain  as  to  amount  and  duration,  will  not 
thei-ebj-  become,  as  to  third  pei'sons,  a  partner  in  the  firm  ;  for,  in  such  a  case,  there 
is  no  mutuality  of  profit  with  the  firm,  and  no  general  participation  in  the  casual  and 
indefinite  profits  which,  as  we  have  seen,  constitutes  one  of  the  ingredients  of  partner- 
ship. Cases  of  this  kind  often  occur  upon  the  retirement  of  a  partner  leaving  money 
or  funds  in  the  hands  of  the  firm,  and  upon  the  decease  of  a  partner  who  Ijequeaths  an 
annuity  to  his  widow  out  of  the  pi-ofits  ;  and  in  neither  case  will  the  retiring  partner 
or  the  widow  1)e  held  a  paitner  as  to  third  persons,  as  he  or  she  certainly  is  not  as  to 
the  partners  themsehes.  It  is  true  that  it  ma\'  be  said  that  the  retiring  partner  or 
widow  has,  in  a  certain  sense,  an  intei-est  in  the  pi'ofits.  But  the  same  suggestion  may 
be  made  as  to  creditors  of  the  firm.  If  any  one  ad\-ances  or  lends  money  to  a  trader, 
it  is  only  lent  on  his  general  personal  security.  It  is  no  specific  lien  upon  the  profits 
of  the  trade  ;  and  yet  the  lender  is  generally  interested  in  those  profits.  He  relies  on 
them  for  i-e-payment.  And  there  is  no  difference  whether  money  be  lent  de  novo,  or 
be  left  behind  in  tiie  trade  by  a  retiring  partner ;  or  whether  the  terms  of  the  loan  be 
kind  or  harsh."  By  mutuality  of  profits,  the  learned  author  means  the  interest  which 
all  the  partners  have  in  the  profits  made  by  each  and  ever\^  of  them  :  in  this  sense, 
mutuality  and  community  of  intei-est  are  convertible  terms.  [Crompton,  J.  Is  there 
not  community  of  interest  here  ?]  It  is  submitted  that  there  is  not.  There  is  no 
agreement  here  for  a  community  or  mutual  participation  of  profits.  [Crompton,  J. 
To  the  extent  of  the  sums  due  to  the  several  creditors,  surely.]  The  whole  sum  the 
creditors  can  receive  is  20s.  in  the  pound  upon  their  respective  debts.  [Coleridge,  J. 
Suppose  a  man  invests  10,0001.  in  a  concei-n,  with  an  agreement  that  he  shall  be 
repaid  the  principal  [535]  and  interest  out  of  the  profits  as  they  arise, — is  he  not  a 
partner .']  Clearl}'  not,  though  that  case  differs  widely  from  the  present.  Story  in 
§  67  says  :  "  The  true  criterion  by  which  we  are  to  distinguish  cases  of  this  kind  from 
cases  in  which  there  is  a  pjirtnership  as  to  third  persons  is,  to  ascertain  whether  the 
retiring  partnei-,  or  lender,  or  annuitant,  is  to  receive  a  share  of  the  profits  as  profits, 
or  whether  the  profits  are  relied  on  only  as  a  fund  of  payment ;  or,  in  other  words, 
whether  the  profit  or  premium,  or  annuity,  is  certain  and  defined,  or  is  casual,  indefinite, 
and  depending  on  the  accidents  of  trade.  In  the  former  case,  it  is  a  loan  ;  in  the 
latter,  a  partnership.  The  hazard  of  profit  or  loss  is  not  equal  and  reciprocal,  if  the 
retiring  paitner,  or  lender,  oi'  annuitant,  can  receive  a  limited  sum  only  for  the  profits 
of  the  loan  or  other  fund  ;  and  therefore  the  law  will  not  deem  him  or  her  a  partner, 
since  there  is  an  utter  want  of  mutuality  of  right  and  interest  in  the  profit."  The  ti-ue 
criterion  seems  to  be  this,  that,  where  the  amount  to  be  realized  out  of  the  profits  is 
undefined  and  varying  by  the  expansion  or  contraction  of  the  busines.s,  the  recipient  is 
a  partner.  [Erie,  J.  Then,  according  to  your  definition,  a  foreman  or  manager  whose 
salary  varies  as  ihe  profits  of  the  trade  vary,  would  be  a  partner.]  That  would  be 
a  mere  mode  of  payment  for  services,  which,  like  the  customary  contract  on  a  Green- 
land voyage,  would  not  create  a  pai'tnership,  —  JJ'ilkinson  v.  Frasier,  4  Esp.  N.  P.  G. 
182.  The  servant,  under  such  a  contract,  foregoes  all  remuneration  for  his  labour, 
unless  the  business  is  productive  of  profit.  The  creditors  here  forego  nothing  but 
the  right  to  receive  present  payment  of  their  debts, — consenting  to  take  them  by 
instalments  varying  in  amount  as  the  profits  may  vary.  [Bramwell,  B.  I  have 
always  considered  it  as  a  question  of  agency.  Crompton,  J.  The  cases  assume  that 
agency  is  to  be  presumed  from  [536]  perception  of  profits.  In  Cheap  v.  Cminond, 
i  B.  &  Aid.  663,  a  merchant  in  London  recommended  consignments  to  a  merchant 
abroad,  and  it  was  agreed  that  the  commission  on  all  sales  of  goods  recommended  liy 
one  house  to  the  other  should  be  equally  divided,  without  allowing  any  deduction  for 
expenses  ;  and  it  was  held  that  this  was  a  participation  in  profit,  and  constituted  a 
partnership  between  the  parties  quoad  hoc]  The  principle  established  in  Grace  v. 
Smith,  2  W  Bl.  998,  and  recognized  and  adopted  by  so  many  subsequent  cases,  and, 
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amongst  others,  Ij^'  jraii(/li  v.  Carver,  2  H.  Bl.  l'.!">,  I'otl  v.  Eyion,  o  C.  B.  .'3'J,  Hanij  v- 
Nesham,  3  C.  B.  6il,  and  ILi/Ikhj  w  lUirgc,  9  C.  B.  -431, — that  he  who  takes  part  of  the 
profit  takes  a  part  of  that  fund  on  which  the  creditor  of  the  tradei-  relies  for  his  pay- 
ment, and  thereby  renders  himself  lialile  as  a  partner, — is  totally  beside  the  present 
case.  Here,  the  parties  to  the  deed  of  the  third  part  are  absolutely  and  in  tei'ms 
precluded  from  taking  out  of  the  fund  any  part  of  that  which  ought  to  go  towards 
payment  of  the  debts  of  the  new  creditors.  [Crompton,  J.  According  to  the 
terms  of  the  deed,  when  a  certain  amount  of  profit  is  realized,  a  dividend  is  to  be 
made.  Is  not  the  new  creditor  prejudiced  by  that  arrangement  ]  The  next  time 
a  balance  is  struck  there  may  be  a  loss.]  The  distribution  is  to  be  made,  subject 
to  all  the  existing  liabilities  of  the  concern.  [Bramwell,  B.  Suppose  the  arrange- 
ment had  been  that  the  old  creditors  should  take  nothing  until  the  concern  was 
finally  wound  up, — would  that  constitute  a  partnership!]  Clearly  not:  and  that 
in  substance  is  this  case.  Speaking  of  Bloxivii  v.  I'cU,  cited  2  W.  Bl.  999  (which 
was  relied  on  for  the  plaintift"  in  the  court  below).  Dr.  Story  says, — Story  on 
Partnership,  note  to  §  6iS, — "  This  case  seems  to  stand  upon  the  utaiost  verge  of  the 
law,  even  if  it  be  at  all  maintiiinable.  It  differs  from  G-race  v.  Smith  principally 
[537]  in  the  circumstance  that  the  amuiity  was  determinable  upon  the  contingency  of 
the  death  of  the  partner,  and  there  was  a  right  to  inspect  the  books.  But,  as  the 
interest  was  fi.ved,  and  the  annuity  for  a  determinate  term,  although  liable  to  be 
defeated  by  the  happening  of  the  contingency  of  the  death  of  the  partj',  it  does  not 
seem  easy  to  see  how  either  the  interest  or  the  annuity  can  be  properl^^  treated  as  a 
payment  to  be  made  exclusively  out  of  the  profits.  The  right  to  inspect  the  books 
may  seem  more  strongly  to  indicate  a  ])artnership :  but  ought  it  to  be  decisive?  Sec 
Gow  on  Partnership,  ch.  1,  pp.  21,  22  (3rd  edit.) ;  Cary  on  Partneiship,  pp.  3,  14,  171. 
Certainly,  an  annuity  of  a  fixed  sum,  determinable  on  the  death  of  the  ainuu'tant,  or 
of  the  partner,  cannot  per  se  be  treated  as  creating  a  partnership  as  to  third  persons, 
when  paj'able  in  lieu  of  the  profits  of  the  trade ;  for,  there  is  no  mutuality  in  the 
profits,  and  no  sharing  of  profit  and  loss,  as  it  is  not  made  payable  out  of  the  profits 
exclusively  "  (a).'  In  Ex  parte  JFilsan,  in  re  C'ollieck,  Buck's  B.  C.  48,  the  retiring  partner 
reserved  to  himself  an  interest  in  the  profits  of  the  trade  :  "  for,"  as  Lord  Eldon  saj^s, 
"the  annuity  he  reserved  was  not  merely  an  annuity  the  amount  of  which  was  calcu- 
lated with  reference  to  the  then  present  profits,  but  it  was  to  be  paid  out  of  the 
profits,  and  to  be  subject  to  abatement  or  enlargement  as  the  profits  might  fiuctuate." 
The  case  of  Ex  parte  IVhecJer,  in  re  Mallam,  Buck's  B.  C.  25,  proceeded  upon  the  same 
principle.  \\\t\\  regai'd  to  Owen  v.  Ikxli/,  5  Ad.  &  E.  28,  6  N.  it  M.  448,  the  first 
observation  which  suggests  itself  is,  that,  if  the  court  meant  to  decide  that  the  deed 
created  a  partnership,  the  case  is  not  law.  [538]  But  it  is  obvi(jus,  when  the  course 
of  the  argument  on  the  part  of  the  defendants  is  looked  at,  that  the  court  decided 
no  such  thing :  the  only  question  presented  for  decision  was,  whether  or  not  the  deed 
was  a  valid  deed  under  the  statute  13  Eliz.  c.  5.  All  the  court  sa}'^  is,  that  "the 
deed  imposed  such  terms  as  might  have  constituted  a  partnership  among  the  persons 
executing  it;  an<l  those  were  terms  to  which  creditors  were  not  bound  to  submit." 
[Erie,  -J.  Owen  v.  Boihi  is  a  perfectly  sound  case,  if  properly  undeistood  :  the  ((uestion 
«as  whether  the  deed  enured  as  a  bona  fide  assignment  within  the  authority  of 
I'ichtock  V.  Lt/Mcr,  3  M.  &  Selw.  371.]  In  the  present  case,  the  ereilitors  who  execute 
the  deed  do  not  contemplate  the  acquisition  of  any  interest  in  the  land  or  the 
chattels  Xeither  on  principle  lujr  upon  authority  can  such  a  deed  be  held  to  create 
a  partnership. 

Hugh  Hill,  Q.  C,  for  the  plaintiff  below  (i).^  Where  a  number  of  individuals  agree 
together  that  a  trade  shall  be  carried  on, — whatever  stipulations  they  may  make  as 

{ay  See  Ex  parte  Chick,  8  Bingh.  469,  1  M.  &  Scott,  615;  Ymmg  v.  Axtell,  cited 
2  H.  Bl.  242  ;  Holykmd  v.  De  Mendez,  3  Mei'iv.  184  ;  Watson  on  Partn'ership,  2nd  edit, 
ch.  1,  pp.  11,  12. 

(a)2  The  points  marked  for  argunu'iit  on  the  part  of  the  plaintifl'  were, — 
"That  the  ilefendants  are  li.able  to  the  plaintifi's  demand,  as  being  mcnil)ers  of  the 
Stiinton  Iron  Company,  and  parties  to  the  deed,  and  as  (•redit:ors  l>y  whom  and  for 
whosi!  benefit  the  business  of  the  Stanton  Iron  Company  was  carried  on  ;  and  tiiat  the 
defendants  were  also  liable  by  reason  of  their  having  executed  tiic  deed  ius  parties  of 
the  second  part." 
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between  themselves  for  the  protection  of  any  among  them  from  liability  to  losses, — 
if  they  contract  for  a  participation  in  profits  (whether  gi-oss  oi'  net),  that  agreement 
constitutes  them  partners  (jiioad  persons  who  deal  with  and  trust  the  firm.  In  the 
present  case,  there  has  been  an  ai-rangeraent  between  the  defendants  and  others  to 
carry  on  business  under  the  name  of  the  [539]  Stanton  Iron  Company,  part  of  the 
arrangement  being  that  the  defendants  are  to  participate  in  the  profits  which  are  to 
result  from  the  busines.s  .so  to  be  carried  on.  What  are  profits  ?  Gross  pi'ofits  are, 
the  apparent  gains  which  result  from  the  business,  without  taking  into  consideration 
the  expenses  incurred  in  carrying  it  on.  Net  profits  are,  those  which  remain  after 
allowing  for  all  expenses.  The  trusts  of  this  deed  are  as  large  and  comprehensive  as 
can  be  conceived.  The  whole  of  the  property  and  effects  of  the  Messrs.  Smith  are 
vested  in  the  trustees,  who  are  to  collect  the  debts,  and  to  carry  on  the  bu.siness,  and 
to  divide  the  net  income  of  the  business  remaining  after  payment  of  the  interest  on 
mortgages  and  the  new  debts  and  expenses  of  the  trade,  amongst  the  creditors  in 
rateable  proportions  according  to  the  amount  of  their  respective  debts.  The  deed 
then  goes  on  to  impower  a  majorit}-  in  value  of  the  creditors  present  at  a  meeting  to 
alter  the  trusts  and  the  mode  of  carrying  on  the  business,  and  to  order  its  discontinu- 
ance, &c.  The  trust  for  sale  only  takes  effect  in  the  event  of  the  bu.siness  being  thus 
ordered  by  the  creditors  to  be  discontinued.  Can  it  be  said  that  this  was  not  an 
agreement  between  the  parties  to  carry  on  the  business  and  to  participate  in  the  net 
profits  thereof!  Who  but  the  creditors  at  large  had  the  means  of  carrying  on  the 
trade,  or  an  interest  in  the  profits  ?  Each  of  the  creditors  agrees  to  exonerate  the 
Messrs.  Smith  from  their  respective  debts,  and  that  the  bvisiness  shall,  miless  other- 
wise ordered  at  a  general  meeting,  continue  to  be  carried  on  until  the  net  profits  shall 
have  discharged  all  their  debts.  In  Story  on  Partnership,  §  23,  it  is  said  :  "  It  may 
be  laid  down  as  a  general  rule  of  the  common  law,  that,  in  order  to  constitute  a 
partnership,  it  is  not  essential  that  the  partners  should  equally  share  the  profits  and 
losses.  It  is  sufficient  if  they  are  to  share  in  the  profits  of  the  business,  after  a  deduc- 
tion [540]  of  the  losses  ;  or,  in  other  words,  that  they  should  share  in  the  net  profits 
according  to  their  respective  proportions.  It  is,  therefore,  competent  for  the  partners 
by  their  stipulations  to  agree  that  the  profits  shall  be  divided,  and,  if  there  be  no 
profits,  but  a  loss,  that  the  loss  shall  be  borne  by  one  or  more  of  the  partners  exclu- 
sively, and  that  the  others  shall,  inter  se,  be  exempted  therefrom."  Suppose  a  son 
takes  a  business  and  plant  by  devise  from  his  father,  and,  having  no  capital  of  his 
own,  borrows  a  sum  of  money,  subject  to  an  arrangement  that  the  property  shall  be 
vested  in  an  agent,  to  revert  to  the  devisee  as  soon  as  the  money  advanced  and  interest 
should  have  been  re-paid  out  of  the  net  profits  of  the  trade, — would  not  the  persons 
who  advanced  the  money  under  that  arrangement  be  liable  as  partners  for  goods 
supplied  for  carrying  on  the  business,  or  for  bills  accepted  in  the  ordinary  course  of 
it  1  And,  can  it  make  any  difi'erence,  whether  the  person  intrusted  to  carry  on  the 
business  be  called  an  agent  or  a  ti'ustee  1  [Bramwell,  B.  Suppose  there  had  been 
an  absolute  covenant  by  the  trustees  here  to  pay  and  divide  10,0001.  a  year  amongst 
the  creditors,  all  the  other  provisions  of  the  deed  remaining  the  same, — would  you 
say  that  a  paitnership  was  thereljy  created  1  If  you  answer  in  the  afiSrmative,  how 
do  you  get  over  this  difficulty, — that  a  man  taking  a  mortgage,  with  a  clause  enabling 
him  to  wind  up  the  business,  would  thereby  render  himself  liable  as  a  partner?  And, 
if  you  answer  in  the  negative,  I  would  ask  whether  that  arrangement  would  not  be 
more  detrimental  to  the  estate  than  an  arrangement  whereby  only  net  profits  are 
abstracted  from  it  ?  and  why  that  which  is  less  detrimental  to  the  new  ereditoi's  should 
be  held  to  constitute  a  partnership,  whilst  that  which  is  confessedly  more  .so  should 
not?]  The  real  question  is, — who  are  the  parties  carrying  on  the  trade?  Not  the 
Messrs.  Smith  cer-[541]-tainly  :  for,  they  have  parted  with  everything,  and  have  no 
right  to  interfere  :  the  only  interest  they  have  is  in  that  which  may  remain  after  all 
the  debts  are  paid.  Mr.  Justice  Maule's  exposition  (in  Jams  v.  IJ'hithread,  11  C.  B. 
416)  of  Owen  v.  Boilii  puts  that  case  upon  a  plain  and  intelligible  footing.  He  says, — 
"All  deeds  of  this  sort  are  within  the  letter  of  the  13  Eliz.  c.  5,  s.  2,  which  declares 
that  all  deeds  made  to  or  for  any  intent  oi-  purpose  before  declared  and  expressed, 
shall  be  void, — that  is,  all  deeds  made  to  or  for  any  of  the  intentfe  or  purposes  men- 
tioned in  s.  1,  viz.  'to  delay,  hinder,  or  defraud  creditors  and  others  of  their  just  and 
lawful  actions,  suits,  and  debts,'  &c.  In  Pickstock  v.  Lyster,  3  M.  &  Selw.  371,  how- 
evei-,  it  was  decided,  that,  if  a  man  assigns  all  his  property  to  a  trustee  simply  with 
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the  purpose  of  having  it  fairly  distributed  among  all  his  creditors,  such  an  assignment, 
although  it  may  have  the  eflect  of  hindering  and  delaying  a  particular  creditor  of  his 
execution,  is  not  within  the  spirit  of  the  act,  and  therefore  is  not  void, — because  it 
does  not  deprive  anj-  of  the  creditors  of  his  fair  share  of  the  delator's  pi'operty,  if  he 
chooses  to  become  a  party  to  the  deed.  The  deed  in  Uwcn  v.  Body  diHered  from 
ordinary  deeds  of  this  sort,  on  the  ground  that  it  was  not  simply  an  assignment  for 
equal  distribution,  but  one  by  which  each  ci'editor  was  to  participate  in  the  proceeds 
only  on  condition  of  his  assenting  to  the  trustees  carrying  on  the  trade  as  they  pleased, 
until  iutenupted  by  the  major  part  of  the  creditors.  The  ol)sorvation  of  Lord  l)enmau, 
— that  'the  deed  imposed  such  terms  as  might  have  constituted  a  partnership  among 
the  persons  executing  it ;  and  those  were  terms  to  which  creditors  were  not  bound 
to  submit,' — means  no  more  than  this,  that  the  deed  before  him  was  not  such  a  deed 
as  it  was  reasonaltle  to  expect  a  creditor  willing  to  take  his  fair  share  of  the  debtor's 
property,  [542]  to  accede  to  ;  just  as  an  offer  of  payment  accompanied  by  a  requisition 
of  a  receipt  in  full  of  all  demands,  is  not  such  a  tender  as  the  creditoi'  i.s  bound  to 
accept, — that  is,  his  position  is  not  deteriorated  by  his  rejection  of  it.  In  that  case, 
there  were  large  provisions  for  the  carrying  on  the  trade,  and  the  creditors  were  to 
look  to  the  future  profits."  And,  in  giving  judgment,  the  same  learned  judge  says  : 
"  The  main  ol)ject  of  the  deed  in  that  case  {Owen  v.  Budi/),  was  the  carrying  on 
an  extensive  business  for  the  purpose  of  making  money  to  pay  the  creditors  who 
became  parties  to  the  deed.  Here,  the  object  is,  merely  to  wind  up  the  concern. 
That  is  a  plain,  clear,  and  intelligible  distinction."  Can  any  one  doubt  that  the  main 
object  of  this  deed  was,  the  carrying  on  the  business  for  the  purpose  of  making  money 
to  pay  the  creditors  who  became  parties  to  it?  [BiamwcU,  B.  I  take  it  to  be  indis- 
putable law,  that,  if  ten  persons  agree  that  three  of  them  shall  ostensibly  carry  on 
trade,  buying  and  selling  for  the  benefit  of  the  whole  ten,  one  who  deals  with  them 
may,  so  soon  as  he  discovers  the  secret  stipulation,  insist  that  he  dealt  with  the  whole 
ten.  What  is  the  eflect  of  this  deed  !  Is  it  that  the  trade  and  effects  of  the  Messrs. 
Smith  subsUmtially  and  beneficially  vested  in  the  creditors,  so  that,  when  the  plaintiff' 
sold  his  ore  to  the  Stanton  Iron  Company,  he  sold  it  to  the  whole  body  of  the 
creditors?]  Tiiat,  it  is  submitted,  is  the  effect  of  the  transaction.  [Biamwcll,  B.  If 
you  satisfy  me  of  that,  you  succeed  in  removing  a  great  deal  of  my  difficidty.]  What 
was  there  to  prevent  the  creditors  from  exercising  their  power  of  winding  up  the 
concern  and  selling  the  effects  the  very  day  after  the  plaintiff's  ore  had  !)een  delivered 
at  the  works  of  the  company  ?  All  the  authorities  bearing  upon  this  subject  were 
referred  to  in  the  argument  in  the  court  below.  There  is  not  a  case  from  the  time  of 
Grace  v.  Smith  to  the  present  that  does  [543]  not  recognize  the  rule  that  an  agreement 
for  a  participation  in  profits  constitutes  a  partnership  (|Uoad  third  persons.  It  is  urged 
on  the  part  of  the  defendants,  that  that  applies  only  where  the  party  stipulates  to 
receive  something  to  which  he  was  not  l)efore  entitled,  and  not,  as  here,  where  he 
merely  stipulates  to  receive  payment  of  a  debt.  That,  however,  is  a  mere  play  upon 
words :  if  a  man  lakes  under  any  pretence  a  share  of  the  profits  of  a  concern,  he  takes 
a  portion  of  that  fund  upon  whicii  the  creditors  have  a  riglit  to  I'ely  for  payment  of 
their  debts.  Then,  it  is  .said  that  the  fund  is  not  dimiin'siied  by  the  payment  of  debts. 
But,  the  fallacy  of  that  argument  is,  that  it  supposes  that  the  parties  receiving  pay- 
ment are  creditois  of  the  Stanton  Iron  Company  ;  whereas,  in  truth,  they  themselves 
are  the  Stiuiton  iron  Company. 

Field,  on  tlie  same  side  («).  That  agency  is  not  the  ground  upon  which  the  liabilitj' 
as  a  pai'tner  rests,  Ijut  participation  in  profits,  is  cleai'  from  the  case  of  U'auqh  v.  Carver, 
i  \\.  Bl.  235.  In  that  case,  there  was  a  complete  negation  of  agency,  and  yet  it  was 
held,  that,  quoad  tiiird  per.sons,  a  paitnership  was  created.  The  same  doctrine  is  laid 
down  in  Urwx  v.  Siiulh,  2  W.  Bl.  D'JS.  In  the  notes  to  ll'amih  v.  Carver,  in  I  Smith's 
Leading  Cases,  4th  edit.  7-10,  after  adverting  to  the  definition  of  partnershi])  given  by 
Tindal,  C.  J.,  in  (Jncn  v.  Bcrski/,  2  N.  C.  1U8,  1 12,  2  Scott,  1()4,— "a  nuituai  participa- 
tion in  profit  and  loss," — tlic  learned  editors  .say  :  "but,  with  respect  to  third  [jcr.sons, 
an  actual  partnership  is  [544]  considered  by  the  law  to  subsist  wherever  tliere  is  a 

(a)  Welsby  (who  had  himself  been  improperly  heard,  with  Byles,  Serjt.,  in  support 
of  the  appeal)  oljjected  to  Field  being  heard  contra  in  addition  to  Hill:  but,  after  a 
slight  discussion,  the  objection  was  withdrawn,  and  Field  was  allowetl  to  proceed, — 
upon  the  principle,  doubtless,  tlial  the  one  impropriety  cured  the  other. 
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participation  in  the  profits,  e\eu  though  the  participant  ma}'  ha\'e  most  expressly 
stipulated  against  the  usual  incidents  of  that  relation  :  see  Boiid  v.  Piltard,  3  M.  &  W. 
357.  Such  stipulations  will,  indeed,  hold  good  between  himself  and  his  companions, 
but  will  in  no  wise  diminish  his  liability  to  third  persons.  And  this  is  founded  on  a 
principle  of  justice  to  the  community  ;  for,  to  use  the  language  of  the  Lord  Chief 
Justice  in  the  principal  case,  by  taking  part  of  the  profits  he  takes  from  the  creditors 
a  part  of  that  fund  which  is  the  proper  security  to  them  for  the  payment  of  their 
debts."  "  On  the  above  principles  it  is  that  a  dormant  partnei',  i.e.  a  partner  whose 
name  does  not  appear  to  the  world  as  part  of  the  firm,  is  held  responsible  for  its 
engagements,  even  to  those  who,  when  they  contracted  with  the  firm,  were  ignorant 
of  his  e.xistence."  And  again,  at  p.  742, — "It  has  been  said  that  a  participation  in 
the  profits  constitutes  a  partnership.  But  the  participation  must  be  that  of  a  person 
having  a  right  to  a  share  of  the  profits,  and  to  an  account,  in  order  to  ascertain  his 
share,  not  that  a  mere  servant  or  agent  receiving,  in  respect  of  his  wages,  a  sum 
proportioned  to  a  share  of  the  profits,  or  which  may  be  partly  furnished  out  of  the 
profits."  Can  there  be  a  doubt  that  the  creditors  here  had  a  right  to  an  account  of 
profits?  [Bramwell,  B.  My  impression  is,  that  the  "  rule,"  as  it  is  called,  is  sheer 
nonsense.  Where  there  is  a  right  to  participate  in  the  profits,  there  is  a  joint  interest 
in  the  goods.  But,  whether  there  is  such  joint  interest  must  depend  upon  the  circum- 
stances.] Lord  Eldon,  in  Ex  park  llinnper,  17  Ves.  403,  412,  says:  "It  is  clearly 
settled,  though  I  legret  it,  that,  if  a  man  stipulates,  that,  as  the  leward  of  his  labour, 
he  shall  have,  not  a  specific  interest  in  the  Ijusiness,  liut  a  given  sum  of  money,  even  in 
proportion  to  a  given  quantum  of  the  profits,  that  [545]  will  not  make  him  a  partner ; 
but,  if  he  agrees  for  a  part  of  the  pi'ofits,  as  such,  giving  him  a  right  to  an  account, 
though  ha^'ing  no  pi-operty  in  the  capital,  he  is,  as  to  third  pei-sons,  a  partner  ;  and, 
in  a  question  with  third  persons,  no  stipulation  can  protect  him  from  loss."  In  an 
earlier  stage  of  the  same  case,  p.  404,  his  Lordship  says:  "The  cases  have  gone  to 
this  nicety, — upon  a  distinction  so  thin  that  I  cannot  state  it  as  established  upon  due 
consideration, — that,  if  a  trader  agrees  to  pay  another  person  for  his  labour  in  the 
concern  a  sum  of  money,  even  in  proportion  to  the  profits,  equal  to  a  certain  share, 
that  will  not  make  him  a  partner :  but,  if  he  has  a  specific  interest  in  the  profits,  as 
profits,  he  is  a  partner."  In  Ilcyhoe  v.  Burge,  9  C.  B.  431,  4-58,  Cresswell,  J.,  delivering 
the  judgment  of  the  court,  says  :  "  It  has  been  decided  in  so  many  cases  that  an 
agreement  between  the  parties  to  be  jointly  interested  in  the  profits  of  one  transaction, 
constitutes  a  partnership,  and  authorizes  them  to  do  all  that  is  necessary  to  ol)tain 
profits,  as  usual  in  such  matteis,  that  the  rule  cannot  now  be  shaken."  The  distinction 
between  a  loan  to  a  trader  and  a  charge  on  or  participation  in  the  profits  of  the  trade, 
is  well  stated  in  the  veiy  lucid  judgment  of  Tindal,  C.  J.,  in  I'ott  v.  Eyhn,  3  C.  B. 
32,  39.  "Traders,"  he  says,  "become  partners  between  themselves  by  a  mutual 
participation  of  profit  and  loss  :  but,  as  to  third  persons,  they  are  partners  if  they 
share  the  profits  of  a  concern  ;  for,  he  who  receives  a  share  of  the  profits,  receives  a 
pai-t  of  that  fund  upon  which  the  creditors  of  the  concern  have  a  right  to  rely  for 
payment,  and  is  therefore  to  be  made  liable  to  losses,  although  he  may  ha^•e  expressly 
stipulated  for  exemption  from  them  :  Grace  v.  Smith,  2  W.  Bla.  998  ;  Jl'aui/h  v.  Carver, 
2  H.  Bla.  23.5.  But,  in  the  former  of  those  cases.  Lord  Chief  Justice  De  Crey,  after 
laying  down  the  rule  of  law  in  the  terms  which  I  have  mentioned,  proceeds  :  [546] 
'If  any  one  advances  or  lends  money  to  a  tiader,  it  is  lent  on  his  general  personal 
security.  It  is  no  specific  lien  upon  the  profits  of  the  trade ;  and  yet  the  lender  is 
generally  interested  in  those  profits  ;  he  relies  on  tliem  for  re-payment.'  Afterwards 
he  says,  'I  think  the  true  criterion  is,  to  inquire  whether  Smith  agreed  to  share  the 
profits  of  the  trade  with  Kobinsou,  or  whether  he  only  relied  on  those  profits  as  a 
fund  of  payment, — a  distinction  not  more  nice  than  usual!}'  occurs  in  questions  of 
trade  and  usury.  The  jury  have  said  that  this  is  not  paj'able  out  of  the  profits.'  So, 
in  the  present  case,  the  jury  have  said  there  was  no  agreement  to  share  the  profits. 
This  distinction  has  been  recognized  in  many  cases  ;  of  which  it  may  suffice  to  mention 
Bri/  V.  Boswell,  1  Campb.  329,  and  Benjamin  v.  Port.eu<,  2  H.  Bla.  -590.  And,  although 
in  Ex  parti:  Hamper,  17  Ves.  404,  Lord  Eldon  said  the  distinction  was  so  thin  that  he 
could  not  state  it  as  established  upon  due  considei-ation,  yet  he  acted  upon  it  in  that 
case,  and  again  in  E.r parte  Jralsoii,  19  Ves.  4.59,  where  he  said, — 'One  who  receives  a 
salary,  not  charged  upon  profits,  according  to  a  well-known  though  nice  distinction,  is 
not  by  that  a  partner.'     Nor  does  it  appear  to  make  any  ditterence  whether  the  money 
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is  received  by  way  of  interest  on  money  lent,  or  wages,  or  salary  as  agent,  or  com- 
mission on  sales."     Here,  the  debts  due  to  the  old  cieditors  constitntc  a  specific  charge 
upon  the  profits  of  the  trafle,  which  brings  the  case  precMsoly  within  the  rule  thus  laid 
down.     And  it  makes  no  difference  that  the  charge  is  limited  by  the  amount  of  the 
debts:  for,  there  was  a  similar  limitation  in   Ban//  v.  Xc.'i/min,  o  C.  B.  ()41.     K.i: parte 
Wilson,  Buck's  B.  C.  48,  is  an  authority  for  the  plaintitl'  ujuju  this  point :  the  party 
was  held  to  continue  a  partner  because  "the  annuity  he  reserved  was  not  merely  an 
annuity  the  amount  of  which  was  calculated  with  reference  to  the  [547]  then  piesent 
profits,  but  it  was  to  be  paid  out  of  the  profits,  and  to  lie  subject  to  abatement  oi- 
enlargement  as  the  profits  might  fluctuate."    The  opinion  e.vpressed  upon  this  deed  by 
the  Master  of  the  Rolls  in  the  case  of  Iii  re  The  Stanlon  Iron  Company,  21  Beavan,  1G4, 
is  not  consistent  with  the  authorities  at  common  law.     Besides, — as  was  observed  Ijy 
Willes,  J.,  in  the  course  of  the  argument  in  the  court  below, —  the  provisions  of  the 
winding-up  acts  apply  only  to  the  parties  inter  se,  and  have  no  application  to  a  question 
like  the  pi'csent.     And  the  Mastei'  of  the  Rolls,  in  Bxpaik  the  Warkuvrth  Dock  (Joinpanij, 
18  Beavan,  629,  speaking  of  the  Companies  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict.  c.  1(5,  s.  .3(5,  and  the  Winding-up  Act,  11  &  12  Vict.  c.  4.5,  says:  "The  functions 
of  the  two  acts  are  distinct  and  separate.     The  objection  of  the  AVinding-up  Act  was, 
to  obtain  a  proper  contribution  lietwcen  the  members  of  the  partnership,  and  to  have 
their  rights  and  liabilities  ascertained  inter  se.     The  creditor's  have  nothing  to  do  with 
this ;  and  they  may  have  execution  against  the  company  in  any  way  they  may  think 
fit.     I  assisted  in  framing  that  act  of  parliament,  and  I  certainly  know  that  it  was  not 
the  object  to  delay  the  creditors  until  the  rights  of  the  parties  had  been  a.scertained. 
The  object  of  the  Winding-up  Act  was  only  to  settle  equities  between  the  parties,  in 
order  that,  when  the  partnership  was  wound  up,  they  might  obtain  contribution  from 
each  other."     [Bramwell,  B.     The  question  is,  whether  these  defendants  have  not  by 
becoming  parties  to  this  deed,  constituted  themselves  partners  as  to  third  pei'sons.     I 
should   very   much  like  to  be  informed  what  that  means.     Martin,  B.     Would  an 
acceptance  of  a  bill  in  the  name  of  the  Stanton  Iron  Company,  by  any  one  of  the 
ci'editors,  parties  to  the  deed,  have  Ijonnd  the  company  !]     It  is  sulimittcd  that  it  would, 
if  accepted  for  the  purposes  of  their  trade.     [Maitin,  B.     How  is  a  [548]  bona  tide 
holder  for  value  to  know  the  purpose  for  which  the  bill  is  accepted  !]     Seeing  that 
the  bill  purports  to  be  accepted  per  procuration,  he  would  be  bound  to  incjuire  into 
the  authority:  Atlwood  v.  MunniiKjs,   7  B.  &  C.  278,   1   M.  &  R.  6G  ;  Alexander  v. 
Mackenzie,  6  C.  B.   766.     The  acceptance  is  the  acceptance  of  the  firm :   The  South 
Carolina  Bank  v.  Case,  8  B.  &  C.  427,  2  M.  &  R.  459  ;  I'ere  v.  Ashhy,  10  B.  &  C.  288. 
W'elsby,  in  reply.     In  the  case  of  The  South  Carolina  Bank  v.  Case,  the  ground  of 
the  decision  was,  that  the  holders  of  the  bills  were  not  bound  by  the  secret  instructions 
under  which  the  paitics  weie  carrying  on  tlieii-  business.     In  one  sense,  every  creditor 
has  an  interest  in  the  profits  of  his  debtor's  trade  :   but  that  is  not  such  a  community 
or  mutuality  of  interest  as  will  invest  them  with  the  char;icter  of  partnei's.     Here, 
the  trustees,  and  not  the  creditors,  are  inteiested  in  the  stock.     [Erie,  J.     No  doubt, 
at  law,  the  trustees,  and  not  the  general  body  of  creditors,  would  be  the  owners  of 
the  goods.     Martin,  B.     The  case  of  Sparling  v.  Parker,  9  Beavan,  450,  has  a  tendency 
to  shew  what  is  the  nature  of  an   interest  in   final  results.]     All   the   lialiilitics  of 
partnership,  like  those  resulting  from  the  relation  of  husiiand  and  wife,  arise  from 
agency  :  but  the  law,  in  the  former  case,  implies  agency  from  participation  in  profits. 
In  none  of  the  cases  lelied  upon  on  the  other  side  was  the  right  to  partici|)nte  in  profits 
limited  to  a  fixed  sum.     The  decision  of  the  court  lielow  ])roceeds  ontirel}'  upon  Owen 
V.  lUidii,  5  Ad.  ife  Vj.  26,  6  N.  &  M.  448,  as  that  case  is  supposed  to  be  recognized  by 
Maule,  J.,  in  James  v.   H'hithread,  11  C.   H.  406.      lint  that  rec(jgnition  of  it  is  only 
inasmuch  as  it  relates  to  the  statute  of  Elizabeth.     And  the  reasons  given  in  the 
judgment  of  the  Lord  Chief  .Justice  are  clearly  inconclusive  and  inaccurate.     [Wight- 
man,  .1.      Who  would  [549]  take  by  survivorshij)  lu^re, — the  survivor  of  the  trustees, 
or  of  all  the  creditors  ! I     The  survivor  of  the  trustees,  un(|uesli()nably.     [Wat.son,  I!., 
referred  to   Wii/hlnKni   v.    Townroe,    1    M.   iV;   Selw.    412.]     There,   the  executors  of  a 
deceased  partner  contiiuied  his  share  of  the  jjartiiership  property  in  the  trade  lor  the 
benefit  of  his  infant  daughter  :  and  it  was  held  that  they  were  lialile  upon  a  bill  drawn 
for  the  accommodation  of  the  partnership,  and  ])ai(l  in  dischai'ge  of  a  |)aitTii'isliip  debt, 
although  their  names  were  not  added  to  tiic  flini,  liut  the  tratle  was  curried  on  iiy  the 
other  [lartners  uiifler  the  same  liini   as   licfori,  and   the  executors,  when   thoy  divided 
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the  profit  iiiid  loss  of  the  trade,  carried  the  same  to  the  account  of  the  infant,  and 
took  no  part  of  the  profits  themselves.  [Martin,  B.  I  observe  by  the  schedule,  that, 
amongst  the  creditors,  there  are  several  widows.  Bramwell,  B.  >Supposo  some  of 
the  executing  creditors  had  been  trading  corporations,  — would  all  their  members  have 
been  partners  iu  this  concern  !]     That  suggests  an  additional  ditticulty. 

Cur.  adv.  vult. 

The  court  were  unable  to  agree  in  their  judgment,  and  an  attempt  was  made  to 
obtain  a  second  argument,  for  which  purpose  Lord  Campbell  and  Lord  Chief  Baron 
Pollock  attended :  but,  the  counsel  having  received  no  intimation  of  the  wish  of  the 
court  upon  the  subject,  the  proposed  re-argument  did  not  take  place ;  and  now  the 
judges  who  heard  the  case  proceeded  to  deliver  their  opinions,  seriatim,  as  follows  : — 

Watson,  B.  This  was  an  action  on  two  bills  of  exchange  drawn  upon  and  accepted 
by  the  Stanton  Iron  Company.  The  accceptance  was  in  this  form, — "  For  the  Stantou 
Iron  Company,  per  proc.  James  Heywood." 

It  apjiears  that  Messrs.  Smith,  of  Derby,  executed  a  [550]  trust-deed  for  the  benefit 
of  their  creditors,  on  the  13th  of  November,  1849.  This  deed  was  made  between  the 
Smiths,  of  the  first  part,  Francis  Sandars,  John  Thompson,  James  Haywood,  David 
Wheatcroft,  and  Samuel  Walter  Cox,  of  the  second  part,  and  the  creditors  who  executed 
the  deed,  of  the  third  part.  The  deed  recited  that  the  Smiths  were  unaljle  to  pay 
their  debts,  and  had  agreed  to  assign  all  their  estate  and  eft'ects,  subject  to  the  powers 
and  provisions  contained  in  the  deed,  whereby  the  Smiths  conveyed  to  the  trustees 
(being  the  parties  of  the  second  part)  all  their  estate  real  and  personal,  upon  the  trusts 
therein  mentioned,  viz.  to  stand  possessed  of  the  property,  to  collect  in  debts,  to  carry 
on  the  business  under  the  name  and  style  of  the  Stanton  Iron  Company,  and  to  sell 
as  they  should  think  fit,  to  take  fresh  leases,  and  to  sell  iron,  to  pay  interest  on 
mortgages,  to  call  meetings  of  creditors,  the  majority  iu  value  of  the  creditors  at  such 
meetings  to  have  power  to  make,  alter,  add  to,  or  diminish  the  trusts,  or  direct  that 
the  works  should  be  discontinued,  with  power  to  the  trustees  to  compromise  debts  and 
to  pay  creditors,  and  to  pay  the  residue  to  Messrs.  Smith,  and  power  to  appoint  new 
trustees.     The  deed  was  to  operate  as  a  release  of  the  debts  of  parties  executing. 

The  defendants  executed  the  deed  as  creditors.  The  defendant  Cox  never  acted 
as  trustee.  The  defendant  Wheatcroft  for  a  short  time  acted  as  trustee,  and  then 
resigned,  which  resignation  was  accepted  within  the  provisions  of  the  deed,  and  thence- 
forth he  ceased  to  be  a  trustee. 

The  question  is,  whether  the  defendants,  by  executing  the  deed  as  creditors,  and 
by  taking  the  benefit  of  the  trusts  of  the  deed,  became  liable  as  partners  on  these  bills. 
I  am  of  opinion  that  they  did  not,  and  that  the  judgment  of  the  Common  Pleas  should 
be  reversed.  There  is  no  decision  which  has  gone  the  length  of  determining  this 
point :  nor  am  I  aware  of  any  case  be-[551]-fore  the  present  in  which  it  has  been  held, 
wheie  business  is  carried  on  by  trustees  under  an  arrangement  deed  for  the  benefit 
of  creditors,  that  the  creditors  executing  such  deed  have  l:ieen  held  to  be  liable  as 
partners.  Giving  full  effect  to  the  case  of  //  auyli  v.  Carver,  2  H.  Bla.  235,  and  the  cases 
which  have  followed  that  decision,  I  do  not  think  that  they  govern  the  present  case; 
for,  the  creditors  are  not  absolutel}'  entitled  to  a  proportion  of  the  net  profits, — for, 
if  the  value  of  this  species  of  propeity  had  arisen,  the  creditors  might  lie  paid  really 
out  of  the  stock  and  existing  assets,  and  the  profits  might  go  to  the  Smiths.  And,  again, 
if  the  trustees  were,  by  direction  of  the  majority  of  the  creditors  to  discharge  or  com- 
pound certain  debts,  such  creditors  would  cease  to  be  partners.  The  creditors  have 
no  certain  share  of  the  profits,  but  only  an  equitable  right  to  have  their  debts  paid  out 
of  the  existing  assets  or  the  fruits  of  them,  and  with  no  powei'  to  deal  with  or  to 
exercise  any  dominion  over  the  corpus  of  the  property.  It  is  in  fact  a  trust  more  for 
the  benefit  of  the  Smiths,  to  enable  them  better  to  realize  the  assets,  to  pay  the  creditors 
in  full,  and  to  obtain  a  surplus  for  themselves.  ^\'ould  the  Smiths  be  liable  as  partners  % 
I  think  not. 

The  case  of  Omu  v.  Body,  5  Ad.  &  E.  28,  did  not  determine  this  point ;  and  certainly 
the  opinion  expressed  by  the  conit  in  that  case  has  not  been  entirely  assented  to :  per 
Parke,  B.,  Coates  v.  inisoH,  7  Exch.  205.  I  am  inclined  to  assent  to  the  judgment  of 
the  Master  of  the  liolls  on  this  deed,  as  reported  in  25  Law  Journ.  Ch.  1-12.  But  I 
do  not  consider  it  neces.sary  to  decide  the  point;  for,  my  judgment  proceeds  upon  a 
much  narrower  point.  The  action  is  on  bills  drawn  and  accepted  in  the  name  of  the 
Stantou  Iron  Company.     What  persons  constitute  and  carry  on  business  as  the  Stanton 
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Iron  Company  ?  The  deed  is  express  upon  that  point, — [552]  that  the  trustees  are 
the  Stanton  Iron  Company  ;  and,  as  neither  of  the  defendants  were  trustees  at  the 
time  the  bills  wore  drawn  and  accepted,  I  am  of  opinion  the  defendants  are  not  liable. 

I  am  glad  to  be  able  to  arrive  at  this  conclusion,  as  a  contrary  decision  would  put 
a  sto])  to  flecds  of  this  kind,  which  arc  highly  beneficial  to  per.sons  in  trade  ;  for,  creditors 
to  a  small  amount  would  never  concur  in  such  deeds,  when  they  might  be  responsible 
for  the  whole  debts  of  the  concern. 

I  am  therefore  of  opinion  that  the  judgment  should  be  reversed. 

Bramwell,  B.  In  this  case,  the  defendants  are  sued  as  acceptors  of  three  bills 
of  exchange  directed  to  "The  Stanton  Iron  Company,"  and  accepted  "p.p.  the  Stanton 
Iron  Company,  James  Haywood  ; "  and  the  question  is,  whether  they  are  bound  by 
that  acceptance. 

Now,  I  cannot  help  beginning  the  consideration  of  this  question  by  the  somewhat 
trite  proposition,  that  a  man  charged  as  acceptor  can  only  properly  be  so  charged  in 
one  or  more  of  three  ways,  viz.  that  the  acceptance,  in  terms  or  by  reference  binding 
him,  is  his  very  act,  or  that  it  was  done  by  his  authority,  or  that  he  has  .so  conducted 
himself  as  to  induce  per.'^ons  reasonal)ly  to  act  on  one  or  other  of  the  above  assumptions. 

In  this  case,  it  is  not  suggested  that  the  acceptance  is  the  very  act  of  the  defendants, 
and,  consequently,  to  my  mind,  if  liable,  it  must  be  on  one  or  both  the  other  grounds 
I  have  mentioned.  But  all  that  the  defendants  have  done,  all  the  authority  they  can 
be  suggested  to  have  given,  any  conduct  of  theirs  relied  on,  or  holding  out  by  them, 
is,  by  or  in  reference  to  and  dependent  on  the  deed  of  arrangement.  They  have  given 
no  other  authority  than  is  there  contained  ;  they  have  conducted  themselves  in  no 
way  to  give  rise  to  a  reasonable  belief  of  such  authority,  unless  in  reference  to  that 
deed. 

[553]  The  case  against  Wheatcroft  is,  merely  that  he  signed  the  deed  and  attended 
meetings  as  any  other  creditor ;  and  it  is  conceded  that  he  is  no  more  liable  than  any 
other  creditoi'. 

Now,  it  is  said  that  that  deed  made  all  the  creditors  partner.s,  and  therefore  every 
creditor  signing  it  is  liable  as  acceptoi'  of  these  bills.  Whether  the  deed  did  or  did 
not  constitute  a  partnership,  I  think  it  needless  to  determine,  as  I  am  of  opinion  that 
the  alleged  consequence  does  not  follow.  Pai-tners  are  not  liable  for  the  acts  of  each 
other  on  any  arbitrary  grotuid  independent  of  pi'inciple,  as  a  matter  of  positive  law  ; 
but  they  are  liable  for  a  reason  ;  and  I  know  of  no  reason  oi'  principle  of  law  or  good 
sense  to  make  them  liable,  which  does  not  come  under  one  of  the  heads  I  have  named. 
"The  law  in  ordinary  partnerships,  so  far  as  relates  to  the  power  of  one  partner  to 
bind  the  other,  is  a  branch  of  the  law  of  principal  and  agent : "  per  Lord  Wensley- 
dale,  in  ErneM,  App.,  Nichollx,  Hcijh,  (i  House  of  Lords  Cases,  401,  417.  If  a  trading 
])artn(;rship  is  formed,  and  express  authority  given  to  each  partner  to  bind  the  other, 
or,  even  where  the  ordinary  mode  of  cari-yirig  on  such  trvidcs  is,  foi'  one  partner  to  bind 
the  other,  and  there  is  nothing  to  the  contrary  in  the  agreement  between  the  pai'tners, 
there  authority  is  given.  And,  even  where  there  is  a  prohibition  of  ])lcdging  each 
other's  credit,  a  man  may  be  bound  by  the  acts  of  his  partner  pledging  his  credit  ; 
as,  where  A.  and  B.  are  partnei-s,  or  appear  by  their  conduct  or  statements  to  be 
80,  and  A.,  contrary  to  the  agreement  with  B.,  pledges  his  credit,  H.  is  bound.  Why? 
Because  he  is  not  permitted  to  hold  out  A.  as  possessed  of  an  authority,  and  then  deny 
it  to  those  who  have  acted  on  its  assumption, — as  a  shopkeeper  would  not  be  permitted 
to  deny  that  his  shopman  h.id  the  oi'dinaiy  authority  of  a  shopman  in  the  particular 
trade.  Again,  there  is  [554]  .inothor  way  in  which  a  partner  maj'  he  bound  contrary 
to  his  agreement  or  intiMidcd  agrecmoTit  with  his  partners.  If  A.  and  \i.  are  partners, 
and  agree  that  A.  shall  not  pleflge  B.'s  credit,  but  that  he  may  buy  goods  for  the 
partnership  tlie  property  in  which  on  the  ])urchas(!  shall  vest  in  the  partnership,  and 
A.  does  buy  goods  in  his  own  name;  I  conceive  that  the  seller  may  recover  the  price 
from  A.  and  B.,  unless  by  the.  bargain  he  lixcludcd  B.'s  liability,  because  in  truth  the 
contiact  of  sale  was  with  A.  and  B,,  by  it  the  property  vests  in  A.  and  H.,  and  the 
proviso  that  B.  shall  not  be  liable  is  re])ugnant :  and  this  I  conceive  to  be  the  w.iy  in 
which  may  bo  justified  the  expression  that  a  particijiation  in  profits  constitutes  a 
partnership,  and  so  a  liability.  Sec  per  Crosswoll,  •!.,  in  Ifri/lw'  v.  Hnnji',  it  C.  B.  45H, 
— "  It  has  been  decided  in  so  many  cases  that  an  agreement  be' ween  the  parties  to  be 
jointly  interested  in  the  profitsof  one  transaction  constitutes  a  partnership,  and  authorizes 
thorn  to  do  all  that  is  necessary  to  obtjiin  profits,   that,"  iVc.      I'pon  that  principle, 
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or  on  the  authorities,  independent  of  principle,  it  may  be  these  creditors  would  be  liable 
for  goods  sold  and  delivered,  to  be  used  in  carrying  on  the  business.  But  how,  or  on 
what  principle,  are  they  liable  on  the  bills  accepted  in  this  way  1  The  arrangement 
deed  does  not  in  terms  contemplate  a  partnership  consisting  of  all  the  creditors,  to  be 
carried  on  as  an  ordinary  trading  partnership,  under  the  style  of  the  Stanton  Iron 
Company.  The  defendant  Wheatcroft  has  never  in  any  way  held  himself  out  as  a 
partner  in  the  concern  carried  on  under  the  name  of  the  Stanton  Iron  Company.  If, 
contrary  to  his  intention,  he  is  a  partner  with  the  other  creditors,  by  reason  of  his 
interest  in  the  profits,  he  is  a  partner  in  a  firm  consisting  of  them  all,  and  properly  so 
described,  and  not  properly  described  as  the  Stanton  Iron  Company. 

My  meaning  will  be  made  plain  thus, — the  Stanton  [555]  Iron  Company  meant 
the  trustees,  that  is,  in  the  events  which  have  occurred,  Thompson  and  Haywood,  and 
perhaps  Cox.  Suppose  the  deed  had  not  stated  what  should  be  the  style  of  the  firm, 
and  suppose  a  bill  had  been  directed  "To  Messrs.  Thompson,  Haywood,  and  Cox,"  and 
Haywood  had  accepted  it, — would  any  ordinaiy  creditor  have  been  liable  as  acceptor? 
If  so,  why  1  It  may  be  .said  that  the  creditors  have  authorized  the  use  of  the  style 
and  firm  of  the  Stanton  Iron  Company:  but  I  say  the}'  have  not,  as  representing  the 
whole  body  of  creditors  :  if  they  gave  any  authority  for  the  use  of  the  style  (and  I  do 
not  think  they  do,  it  seeming  to  me  that  the  name  is  merely  leferred  to  to  shew  in 
what  name  it  will  be  carried  on),  it  is  for  its  use  by  the  trustees,  to  designate  the 
trustees.  In  short,  then,  if  by  reason  of  sharing  in  the  profits  the  creditors  are  partners, 
and  as  such  have  given  an  authority  in  spite  of  their  intention  to  the  contrary,  it  is  at 
all  events  not  an  authorit}'  to  Innd  them  by  the  name  and  style  of  the  Stanton  Iron 
Company.  It  is  clear,  that,  to  bind  a  partner,  the  partnership  style  must  be  used : 
Kirk  v.  Blarlon,  9  M.  it  W.  284.  This  point  was  not  taken  in  the  couit  below.  In 
the  judgment,  it  is  said, — "  The  question  is,  whether  the  creditors,  bj'  signing  this 
instrument,  have  made  themselves  partners."  Now,  I  think  this  is  a  question,  but 
not  the  question,  for  the  reason  I  have  above  given.  Tiiey  then  .say, — "  They  (i.e. 
the  creditors)  agree  to  carry  on  the  business  under  the  superintendence  or  agency  of 
a  manager."  This  is  not  how  I  read  the  deed.  If  the  trustees  were  agents  or  managers, 
indisputably  the  creditors  are  principals.  But  I  am  of  opinion  they  were  not  so,  but 
were  themselves  principals,  subject  to  a  trust. 

I  say  nothing  as  to  whether  the  defendants  would  be  liable  for  goods  sold  and 
delivered,  or  on  a  bill  directed  to  all  the  creditors  by  name,  or  otherwise,  and  accepted 
[556]  accordingly  ;  but,  on  the  ground,  as  to  Wheatcroft,  at  least,  that  the  acceptance 
is  not  his  act,  and  that  he  neither  expressly  nor  impliedly  nor  by  necessary  implica- 
tion, or  otherwise,  authorized  it  as  binding  him,  and  has  never  conducted  himself  as 
though  he  had,  I  am  of  opinion  he  is  not  liable,  and  that  the  judgment  should  be 
reversed. 

Maktin,  B.  The  facts  of  this  case  are  very  short  and  simple.  In  the  year  1849, 
two  gentlemen  named  Smith,  who  were  partners  as  iron-merchants  at  the  Stanton 
Iron  Works,  in  l)erb37shire,  became  insolvent.  A  deed  of  composition  was  executed 
between  them  and  their  creditors.  By  this  deed,  they  conveyed  to  five  trustees  all 
their  property, — upon  trust,  as  to  the  joint-estate,  to  possess  themselves  of  it,  ifec. ; 
"  and  upon  further  trust  that  they  the  .said  trustees  or  trustee,  and  their  or  his  as.signs, 
did  and  should  continue  and  carry  on,  under  the  name  and  style  of  the  Stanton  Iron 
Compau}',  the  business  theretofore  carried  on  by  the  Messrs.  Smith  in  co-partnership 
as  aforesaid."  The  deed  then  conferred  upon  the  trustees  the  most  extensive  powers, 
and  provided,  that,  out  of  the  gross  income  of  the  business,  they  should  pay  the  rent 
reserved  in  a  lease  under  which  the  Messrs.  Smith  held  the  trade  premises,  and  the 
interest  upon  certain  mortgages,  the  cost  of  the  composition-deed,  and  the  expenses 
and  losses  incurred  in  carrying  on  the  bu.siness,  and  proceeds  thus: — "And  should 
pay  and  divide  the  net  income  of  the  said  business  remaining  after  answering  the 
purposes  aforesaid,  unto  and  among  all  and  singulai-  the  creditors  of  the  said  Messrs. 
Smith,  and  each  of  them,  in  rateable  proportions  according  to  the  amount  of  their 
respective  debts."  The  deed  then  contained  provisions  for  calling  meetings  of  the 
creditors,  that  the  majority  in  value  of  the  creditors  at  a  meeting  should  have  power 
to  alter  the  ti'usts,  and  [557]  make  rules  as  to  the  management  of  the  business  and 
the  discontinuance  of  it :  and,  if  they  ordered  the  discontinuance,  the  trustees  were 
to  wind  it  up,  and,  aftei-  paying  all  expenses  and  lialiilities,  divide  tlie  clear  residue 
amongst  the  creditors  rateably,  to  the  amount  of  their  respective  debts.     The  deed 
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then  proceeded  to  make  other  provisions  usual  in  suuh  iuslrimieuts,  and  that,  upon  tho 
debts  bein«  all  paid,  the  residue  should  belong  to  the  Messrs.  Smith.  It  also  provided 
for  the  death  of  one  or  more  of  the  trustees,  and  that,  in  case  one  or  more  of  them 
should  desire  to  be  discharged  from  ttie  trust,  the  contimiing  tru.stees  or  trustee 
should  have  power  to  act:  and  the  deed  was  to  operate  as  a  release  to  Messrs.  Smith 
by  the  creditors  who  executed  it. 

The  two  defendants  were  originally  named  trustees  ;  but  Mr.  Wbeatcroft  resigned 
within  a  few  weeks  of  the  execution  of  the  deed,  and  his  resignation  was  duly  accepted. 
He  and  a  considerable  number  of  the  creditors  signed  the  deed. 

The  business  was  carried  on  by  the  acting  trustees  down  to  the  year  18.5.5,  under 
the  name  of  "The  Stanton  Iron  Company."  Towards  the  end  of  that  year,  the 
plaintili'  supplied  the  company  with  iron,  to  the  extent  of  14001.  and  upwards,  for 
which  he  drew  three  bills,  addressed  "  To  the  Stanton  Iron  Company,"  which  wei-e 
accepted  by  one  of  the  trustees,  thus, — "  Per  proc.  the  Stanton  Iron  Co.,  James 
Haywood." 

A  question  which  has  been  argued  before  us  upon  these  facts  is,  whether  Wheab- 
croft  be  liable  upon  the  acceptances ;  and,  except  he  be  by  reason  of  his  execution  of 
the  deed,  he  is  not.  He  had  ceased  to  be  a  trustee  many  years  before  the  plaintiff's 
debt  was  contracted  ;  and,  beyond  the  execution  of  the  deed,  there  is  no  evidence 
that  he  has  done  anything  to  create  a  liability.  If  he  be  liable,  all  the  other  creditors 
who  executed  the  cleed  are  also  liable.  The  c^uestion  is,  [558]  therefore,  of  great 
importance.  The  direct  authorities  upon  it,  so  far  as  I  am  aware,  are,  a  case  before 
the  Master  of  the  Rolls, — In  re  Slunlon  Iron  Company,  21  Beavan,  164, — and  the  case 
in  the  Common  Pleas  which  is  now  appealed  against.  In  the  case  before  the  Master 
of  the  KoUs,  a  question  arose  upon  this  deed  :  and  in  his  judgment  he  is  reported  to 
have  thgs  expi'e.ssed  himself, — "  It  is  impossible  to  hold  that  the  parties  to  this  deed 
of  the  third  part  (the  creditors)  ai'e  partners  liable  to  contribute  to  the  losses  which 
have  been  sust<ained  by  the  persons  who  have  been  carrying  on  the  business.  No  such 
decision  has  ever  yet  been  made."  The  judgment  of  the  court  of  Common  Pleas  is 
reported  in  ISC.  B.  638,  and  is  very  short.  The  Chief  Justice  (Jervis)  said  that  the 
case  was  expressly  bound  by  Owm  v.  Budi/,  5  Ad.  &  E.  28,  6  N.  &  M.  448,  and  Janes 
V.  Jl'hitbreail,  11  C.  B.  406.  I  caiuiot  think  that  this  is  so.  Owen  v.  Body  was  a  motion 
arising  out  of  the  trial  of  an  interpleader  i.ssue.  A  trader  had  assigned  his  property 
for  the  benefit  of  his  creilitors,  and  the  deed  contained  a  provision  that  the  trustee 
might  carry  on  the  business  aiifl  pay  the  expenses,  and,  as  to  the  surplus,  that  he  should 
pay  it  ratealjly  amongst  tho  creditors  who  should  execute  the  deed,  when  there  was 
money  in  hanrl  to  the  extent  of  2s.  in  the  pound  upon  theii'  debts.  An  execution- 
creditor  disputed  the  validity  of  this  deed  ;  and  the  second  ground  of  oljjection  to 
the  deed,  upon  the  argument, ^and  which  seems  to  me  to  have  been  suggested  by 
counsel,  rather  than  argued,  --wa.s,  that  the  creditors  who  should  execute  tliis  deed 
would  become  ])artiieis  in  the  business  carried  on  by  the  trustee.  The  judgment  of 
the  court,  as  repoitod,  is  this,  — "  Upon  consideration,  wo  think  that,  upon  the  second 
ground  of  objection,  the  assignment  was  not  good.  The  deed  imposed  such  terms  as 
might  h.avo  constituted  a  partnership  among  the  parties  cxcicuting  [559]  it  ;  and  these 
were  terms  to  which  the  cicditors  were  not  bound  to  submit.  The  assignment  was 
therefore  invalid."  It  is  plain  that  the  court  did  not  decide  that  the  cieditois,  by 
executing  tho  deed,  would  become  partners,  but  merely  th-at  there  was  a  risk  that 
they  might  become  so,  and  therefore  could  not  reasonably  lie  required  to  come  in 
undei'  the  deed  :  and  this  is  the  view  taken  of  it  by  Chief  Justice  Jervis  and  Mr. 
Justice  Maule  in  Janes  v.  WJiilbread.  The  former  say.s, — "  The  meaning  of  Own  v. 
Body  is,  that  the  deed  was  one  which  no  creditor  could  in  reason  be  expected  to 
execute."  And  Mr.  Justice  Maule  says:  "The  judgment  meant  no  more  than  tiiat 
the  deed  was  not  such  a  one  as  it  was  rea.sonablo  to  expect  a  creditor  willing  to  take 
his  fail-  share  of  the  property  to  accede  to."  In  Janes  v.  U'liilhread,  there  was  a  |)rovision 
in  the  deed  that  the;  insolvent  trader  might  be  cm])loycd  by  the  trustee  in  carrying 
on  the  trade,  if  thought  expedient;  and  the  judgment  was,  that  this  provision  did 
not  bring  the  deed  within  the  view  taken  by  the  court  of  (.^luecn's  iiench  in  Oiivii  v. 
Bodi/,  and  did  not  vitiate  it.  It  seems  to  me,  thei'cfoio,  that,  if  these  lie  the  only 
authorities,  the  Master  of  the  Rolls  was  well  warranted  in  saying  th.it  no  ilecision 
had  ever  yet  been  made,  that  cieditors  executing  a  compositiondeed  which  I'ontaincd 
a  provision  that  the  trustees  should  carry  on  the  Imsiness,  were  partners. 
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As  I  have  alreadj'  observed,  the  deed  alone  creates  the  liahility,  if  theie  be  one  :  and 
the  most  material  (juestion  seems  to  me  to  be,  who  are  "  The  Stanton  Iron  Company  1 " 
The  bills  are  drawn  upon  the  Stanton  Iron  Company',  and  accepted  on  behalf  of  the 
Stxanton  Iron  Company.  In  my  opinion,  the  tru.stees,  and  they  alone,  are  this  company. 
The  provision  in  the  deed  is,  that  "The  trustees  or  trustee,  or  their  or  his  assigns, 
should  continue  and  carry  on  the  business  under  the  [560]  name  or  style  of  the 
Stanton  Iron  Company."  The  whole  of  the  then  existing  property  of  the  Messrs. 
Smith  was  conveyed  to  them,  and  any  goods  or  merchandize  purchased  by  the  Stanton 
Iron  Company  would  in  my  opinion  belong  to  them  :  otherwise,  this  strange  anomaly 
would  exist,  that  the  property  originally  assigned  would  lie  theirs,  but  the  subsequently 
acquired  property  not.  I  therefore  think  the  iron-stone  bought  from  the  plaintiff,  for 
the  price  of  which  the  bills  were  given,  was  their  property,  and  that  the  defendant 
Wheateroft,  or  any  other  individual  creditor  who  meddled  with  it,  might  have  been 
treated  bj'  them  as  a  trespasser.  The  creditors  had  no  individual  powers  whatever. 
Their  collective  power  could  only  be  exercised  at  a  public  meeting,  and,  except  called 
"by  the  trustees  themselves,  one  could  onlj'  be  called  at  the  request  in  writing  of  two 
or  more  creditors  whose  debts  amounted  to  30001.  There  was,  therefore,  no  authority 
in  any  individual  creditor  to  control  the  business  of  the  company,  and,  so  far  as  con- 
cerned the  iron  ore  sold  by  the  plaintiff,  which  was  the  consideration  for  the  bills,  the 
only  interest  the  creditors  had  in  it  was,  that,  after  it  had  been  manufactured  and 
the  price  of  it  brought  into  the  general  account,  and  after  the  plaintiff  had  been  paid 
the  price  of  it,  if  there  was  a  net  profit  upon  the  whole  business,  they  were  to  have 
it  disti'iljuted  amongst  them  i-ateablj'  according  to  their  debts. 

But,  as  I  have  ali'cady  observed,  I  think  the  question  depends  upon  who  are  the 
Stanton  Iron  Company  ;  and,  in  my  judgment,  they  are  the  trustees,  and  the  trustees 
alone  ;  and,  if  so,  none  other  is  liable  upon  these  acceptiinces.  The  acceptance  of  a 
bill  by  a  firm  must  be  in  the  name  of  the  firm,  and  bind  the  firm  only  :  Faith  v.  Rkh- 
mmd,  11  Ad.  &  E.  33-3  ;  Kirk  v.  Blurfon,  2  M.  &  W.  284. 

The  effect  and  operation  of  the  acceptance  of  a  bill,  and  the  execution  of  a  deed 
under  seal,  are  very  analo-[561]-gous.  It  seems  to  me,  that,  Iw  the  very  words  of  the 
deed,  the  trustees,  and  not  the  creditors,  are  the  Stanton  Iron  Company.  The  trustees 
were  not  necessarily  creditors ;  and,  if  they  had  happened  not  to  have  been,  and  the 
contention  on  the  part  of  the  plaintiff  be  right,  the  trustees  would  not  be  liable  upon 
the  acceptances  at  all,  for,  under  such  circumstances,  there  could  be  no  partnership 
nor  joint  interest  between  them  and  the  creditors :  and  I  apprehend  it  is  clear  that 
two  sepai'ate  and  distinct  parties  in  interest  cannot  be  liable  upon  one  and  the  same 
acceptance  to  a  bill. 

This  may  be  said  to  be  a  narrow  and  technical  view  of  the  cjuestion  :  but  I  go 
further ;  I  concur  with  the  Master  of  the  Rolls  in  thinking  that  the  creditors  are  not 
partners  in  the  sense  attributed  to  them  in  the  judgment  of  the  court  of  Common 
Pleas.  To  hold  them  to  be  so,  would  in  my  opinion  be  contrary  to  the  whole  spirit 
and  object  and  intentiorr  of  the  deed.  No  one  can  suppose  that  a  creditor, — say,  to 
the  amount  of  201.,  and  it  might  be  for  a  lesser  sum, — by  executing  this  deed,  and 
agreeing  to  receive  payment  of  his  debt  out  of  the  net  profits,  intended  to  render 
himself  liable  to  an  unlimited  extent  by  acceptances  of  the  trustees,  which  might 
possibly  lead  to  his  utter-  ruin.  I  am  aware  it  has  been  said  that  the  Master  of  the 
Rolls  was  only  dealing  with  the  rights  of  the  parties  to  this  deed,  inter  se  ;  birt  it 
seems  plain  to  me  that  he  meant  to  express  himself  to  the  effect  that  there  was  no 
par-tnership  amongst  the  cr-editors  at  all :  and  iir  this  opirrion  I  concur.  As  against 
thir'd  parties,  a  partner  can  withdraw  from  a  partnership  at  his  pleasure.  It  is  diftieult 
to  see  how  a  creditor  could  withdraw  from  his  liability  (if  there  be  one)  under  this 
deed.  I  am  not  at  all  unconscious  of  the  difficulty  arising  f  ■  om  the  circumstance  that 
judges  of  great  eminence  have  frequently  expressed  themselves  to  the  effect  that 
a  joint  irrterest  in  pi-ofit  [562]  coir.stitutes  a  partirer-ship.  As  to  the  decisions  in  the 
cases  in  which  these  expr'essions  occur,  they  seem  to  me  to  be  correct.  I  do  not  feel 
inclined  to  differ  oi'  dissent  fr-om  any  of  them  :  but,  to  the  general  abstr-act  pr-oposition 
that  a  man  is  liable  as  a  partner  because  it  carr  be  made  out  that  he  has  some  r-emote 
and  perhaps  infiiritesimally  small  irrterest  in  the  profits  of  a  busirress  or  a  transaction, 
wholly  iirdependent  of  all  other  circumstances  and  con-siderations,  I  am  not  prepar-ed 
to  assert.  It  has  been  decided  that  a  per'son  who  shar-es  in  the  gross  profit  of  a  tr-ade, 
is  not  a  partner :  Potf  v.  Eyton,  3  C.  B.  32.     Baron  Paike  also  is  reported  to  have 
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stilted  this  to  be  the  hiw,  in  suniminj;  up  tlie  case  of  lleyhoe  v.  Burc/e,  'J  C.  B.  440. 
For  my  own  pjirt,  I  am  unable  to  compichend  why  a  man  is  a  partner  if  he  share  in 
the  net  profits,  but  is  not  a  partner  if  he  shares  in  the  gross.  In  the  .same  case,  the 
learned  Baron  is  reported  to  have  .said  "  that  a  person  who  shares  net  profits  is  pi'ima 
facie  to  be  considered  a  partner."  My  impression  is,  that  this  is  the  correct  lule  of 
law  upon  the  subject.  In  the  case  of  Jlei/hoe  v.  hitri/u,  the  jury  found  that  the  defen- 
dant had  entered  into  a  contract  whereby  he  became  entitled  to  one  foui-th  of  the 
cleai'  or  net  profits  of  a  transaction  :  but  Baron  Parke  did  not  state  the  law  to  be, 
that  tlii.s,  without  anything  more,  made  him  a  partner  ;  and  I  collect  that  the  court 
of  Common  I'lcas  enteit^dned  the  same  view ;  for,  the  following  passage  occurs  in  the 
judgment  in  banc, — "The  argument  turned  so  much  on  the  question  w-hcther  the 
instrument  alone  (viz.  that  giving  to  the  defendant  one  fourth  of  the  net  profits)  was 
sufficient  to  constitute  a  partnership,  ihat  we  thought  there  must  be  some  misappre- 
hension as  to  the  meaning  of  the  learned  Baron's  I'eport.  We  have,  therefore,  referred 
to  him,  and  find  that  he  intended  to  report  that  which  he  apparently  did  I'uport,  viz. 
that  he  had  left  the  question  to  the  juiy  [563]  on  the  wdiole  of  the  evidence, — not 
leaving  it  that  that  insti  nnient  constituted  a  partnership :  on  the  contrary,  he  .said 
it  wonld  not."  And  it  seems  to  me  that  that  is  a  distinct  authority  of  Baron  Parke 
and  tiie  court  of  Common  Pleas,  that  merely  taking  a  share  of  the  net  profits  does  not 
constitute  a  partnership.  A  statement  of  opinion  or  dictum  of  Lord  Chief  Justice  De 
Gre}',  in  Grace  v.  Smith,  2  Sir  W.  Bla.  998,  is  one  of  the  earlio-t  usually  cited  upon 
this  subject.  He  says,  "  If  one  takes  part  of  the  profit,  he  takes  a  part  of  the  fund 
on  which  the  creditor  of  the  trader  relies  for  his  payment."  In  Wawjh  v.  Carver, 
2  H.  Bla.  235,  Lord  Chief  Justice  Eyre  says :  "  Upon  the  authority  of  Grace  v.  Smith, 
he  who  takes  a  moiety  of  all  the  profits  indefinitely,  shall  by  operation  of  law  be  liable 
for  the  losses, — upon  the  principle,  that,  by  taking  a  part  of  the  profits,  he  takes  from 
the  creditors  a  part  of  that  fund  which  is  the  pr'oper  security  to  them  for  the  payment 
of  their  debts."  The  same  reason  for  the  rule  is  giverr  by  Lorxl  Chief  Justice  Tindal, 
in  Pott  v.  Eyton,  3  C.  B.  32. 

It  is  to  be  observed  that  this  reasorr  is  quite  inapplicable  to,  aird  has  no  bearing 
upon,  the  pi'eserrt  case  ;  for,  the  cr-editors  of  Messr-s.  .Smith  were  not  entitled  irndei' 
the  composition  deed  to  one  farthing  until  all  the  er'editor-s  of  the  Stanton  Ir'on 
Conrpany,  irrcluding  the  plaintifi',  wer-e  ])aid  their  demarrds. 

\\'ith  my  view  of  the  trtre  legal  ground  for'  the  preserrt  decision,  it  would  be  orrt 
of  place  her-e  to  pursue  the  subject  further-.  1  would  merely  observe  that  the  well- 
estiiblished  non-liability  of  the  master  and  seamerr  of  whaling  ships,  who  are  paid 
aecoi-ding  to  the  ])rofits,  seems  irrconsistent  with  the  abstract  rule  which  I  have 
meirtioned  I  think  it  is  no  answer-  to  say  that  it  is  a  mode  of  remuncr-ating  services. 
In  \er-y  many  ]),i]tner-ships,  all  that  a  partner-  brirrgs  irrto  the  corrcer-rr  is,  his  irrtellect, 
his  krrowledge,  his  experience,  arrd  his  [564]  crrergy  arrd  industry, — a  corrtribution  to 
the  comniorr  irrter-est,  it  may  be,  rrror-e  valuable  tharr  any  nroney  capiUil,  however-  lar-ge. 

For-  these  i-easorr.s,  I  think  the  plaintiti'  has  tailed  to  establish  the  liability  of  the 
deferrdarrt  W'heatcr-oft ;  and,  the  contr-act  alleged  being  a  joint  oiru,  that  the  judgmerrt 
below  f(jr-  the  plaiirtiti' oiiglit  to  be  r-eversed. 

Coi-EUiixiE,  J.  My  br-others  lir-le  and  Cr'omptorr  corrcirrirr  lire  opirrion  I  am  aborrt 
to  reaxl. 

This  was  arr  appeal  fr-om  a  jtrdgment  of  the  court  of  Common  Pleas  on  a  rule  to 
enter  the  vcr-diet  for  the  plairrtill';  arrd  I  am  of  opirriorr,  rrjwrr  considoi-ation,  that  their- 
decisiorr  ought  to  be  affirmed, — sjreakirrg,  however-,  with  unfeigrred  distrust  of  my 
jirdgrrrorrt,  irr  the  divided  state  of  the  coirr-t. 

The  facts  of  the  case  ar-e  stilted  ver-y  fully  in  the  Corrrmon  Berrclr  Kejior-ts,  vol.  liS, 
)).  ()17,  and  rreed  rrot  be  rrow  repeated  here.  Two  (|rrestions  were  r'aised  uporr  them 
irr  the  ar-gurnent  before  us,  —  the  first,  whether-,  irndcr-  the  deed,  by  which  two  jjcrsorrs 
of  the  rrame  of  Smith  conveyed  all  their-  property  to  trrrstees  for  the  berrefit  of  cr-editor-s 
execirtirrg  the  deed,  the  dcfendarrts,  who  wer-e  arrrorrg  srrch  cr-editor-s,  wer-e  par-tner-s 
irr  the  concerrr  carr-ied  on  by  the  trustees  irrrder  the  provisiorrs  t)f  the  deed, — arrd, 
secondly,  if  they  were  so,  whether-  they  were  li!d)lc  as  acceptor-s  of  the  bills  of  exchange 
orr  which  the  preserrt  action  is  br-oirght,  the  acceptarrees  being  by  "The  St«ntorr  Ir-oir 
Conrpany,"  arrd  that  beirrg  the  rrame  rrrrdcr-  which,  iir  comjriiarrco  with  the  stiprrlatiorrs 
of  the  deed,  the  tr-ustees  car-ried  orr  lire  corrcerrr,  arrd  had  accepted  llr(;  bills  irr  ]);iynrt^rrt. 
of  goods  supplied  to  it. 
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According  to  the  provisions  of  the  deed,  the  trustees  are  not  simply  to  wind  up 
the  concern,  but  to  carry  it  on  indefinitely,  under  the  name  of  "  The  Stanton  Iron 
[565]  Company  ; "  and  all  necessary  powers  for  this  purpose  are  conferred  on  them. 
They  may  procure  new  leases  of  the  premises, — erect  new  works, — purchase  new 
machinery,  implements,  live  and  dead  stock, — employ  managers,  &c.  They  are  to 
divide  the  net  income  arising  from  the  business  so  carried  on  rateably  among  the 
creditors  ;  and,  after  the  satisfaction  of  all  these,  there  is  an  ultimate  trust  for  the 
Messrs.  Smith,  their  executors  and  assigns. 

It  appears  to  me,  that,  although  the  primary  object  of  the  trust  is  undoubtedly 
the  payment  of  the  creditors,  yet  the  deed  is  very  distinguishable  from  an  ordinary 
winding-up  deed.  In  such  a  deed,  powei's  to  trade  temporarily,  and  carry  on  the 
bu.siness,  might  properly  be  given  as  ancillary  to  the  main  objects, — the  collecting 
in  of  debts,  disposing  of  the  stock,  and  winding  up  the  concern.  But,  under  this 
deed,  a  trading  concern  is  created,  from  the  profits  of  which  the  debts  are  to  be  paid  : 
and  it  is  quite  consistent  with  the  provisions  of  it,  that  the  concern  may  never  be 
wound  up,  but,  when  the  profits  have  paid  off'  the  creditors,  the  whole  may  be  restored 
again  in  full  activity  to  the  Messrs.  Smith,  for  whom  meantime  the  trustees  are  sub- 
stituted in  the  management.  But,  further,  in  the  discharge  of  their  duty,  the  deed 
places  the  trustees  under  the  control  of  the  general  body  of  creditors,  who  may  alter 
the  trusts  and  provisions  of  the  deed  at  their  pleasure. 

'lliis  being  the  nature  of  the  deed,  it  seems  to  me  perfectly  cleai'  that  the  trustees, 
if  they  stood  alone,  would  form  a  trading  partnership ;  and,  as  they  do  not  stand 
alone,  but  are  representatives  and  agents  of  the  creditors  generallv,  and  as  these  last 
are  intended  to  share  in  the  net  profits  of  the  concern,  up  to  the  extent  of  their  several 
claims  on  the  Messrs.  Smith,  it  is  equally  clear,  and  stands  on  the  most  undoubted 
law,  as  it  seems  to  me,  that  these  last  ai-e  partners  as  against  third  per-[566]-sons,  and 
liable  as  such  to  those  who  supply  the  money  or  the  ^oods  by  means  of  which  the 
trade  is  carried  on  and  the  profits  earned. 

This  principle  of  law  was  applied  by  the  court  of  tjueen's  Bench,  in  Owe7i  v.  Bodi/, 
5  Ad.  &  E.  28,  6  N.  &  M.  448,  to  a  deed  not  so  strong  as  the  present,  and  recognized 
by  the  court  of  Common  Pleas,  in  Janes  v.  IVhithread,  11  C.  B.  406:  nor  was  the 
principle  itself  disputed  in  the  argument  before  us  ;  but  it  was  said  not  to  be  applic- 
able to  a  case  where  the  net  income  was  shared  only  for  the  purpose  of  liquidating 
old  debts.  This  seems  to  me,  as  regards  third  parties,  an  immaterial  distinction  :  if 
creditors  take  into  their  own  hands  the  concern  of  their  debtor,  and  carry  it  on  with 
a  view  to  profit,  they  are  as  much  receiving  the  profits  of  that  concern  when  thej^ 
apply  them  to  wipe  oft'  their  outstanding  claims,  as  if,  no  such  existing,  they  had 
purchased  the  concern  from  a  solvent  trader  :  and  they  ought  to  be  equally  I'esponsible 
to  the  parties  from  whom  they  procure  goods,  or  whom  they  employ  for  the  purpose 
of  making  those  profits.  Nor  can  it  be  said  that  the  trustees  in  this  case  are  the 
trustees  of  the  Smiths  only,  that  they  carry  on  the  business  for  them  only,  and  that 
the  creditors  are  in  the  light  only  of  persons  who  have  advanced  money  to  the  concern 
for  the  purpose  of  carrying  it  on,  and  who  are  to  be  re-paid  from  the  concern,  but  have 
no  interest  in  the  ri,sing  or  falling  of  the  returns. 

This  was  the  view  taken  of  this  deed,  ceitainly,  by  the  Master  of  the  Rolls,  In  re 
Stavtcm  Iron  Cmnpaiqi,  2.5  Law  Journ.  Ch,  142  :  but,  with  all  the  respect  which  I  enter- 
tain for  that  learned  judge,  I  am  unable  to  agree  with  it.  The  trustees  seem  to  me 
manifestly  the  representatives  of  the  creditors :  they  act  for  them,  and  under  their 
conti'ol ;  and  the  trust  for  the  Messrs.  Smith  is  not  concurrent  with  or  over-riding 
that  for  the  creditors,  Ijut  arises  only  when  the  trusts  for  the  creditors  [567]  ai-e 
entirely  satisfied, — at  which  time  the  control  also  of  the  creditors  will  cease,  and  a  new 
state  of  things  begin. 

If  the  body  of  creditors  had  been  small,  so  that  they  could  have  carried  on  the 
concern  themselves  without  the  intervention  of  any  trustees,  and  they  had  done  so, 
the  case  would  have  been  substantially  the  same  as  now, — but,  could  any  one  of  them 
then  have  denied,  in  respect  of  a  person  with  whom  the  Stanton  Iron  Company  dealt, 
that  he  was  a  partner  in  the  concern,  because  he  was  only  getting  back  his  debt,  and 
because  the  Messrs.  Smith  were  to  come  in  again  when  the  whole  debt  was  recouped  ? 

The  second  question  seems  to  me  involved  in  the  first.  The  question  is,  who  are 
the  Stanton  Iron  Company  ?  If  the  trustees  do  but  represent  the  creditors,  that  is, 
manage  the  concern  for  them,  and  hand  o^•er  to  them  the  profits,  then,  as  against 
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those  with  whom  tliey  deal,  the  creditors  are  the  compan\'.  It  does  not  follow,  that, 
inter  se,  and  for  all  purposes,  they  are  so,  or  that  the  trustees  can  bind  them  l)y  the 
use  of  the  name  for  purposes  foreign  to  those  for  which  they  are  authorized  to  act ; 
but  this  is  a  limitation  common  to  all  partnerships,  and  incident  to  the  principle  of 
agency  and  authority,  on  which  all  partnership  liability  depends. 

The  conclusion  to  which  I  come  will  not  produce  any  of  the  inconvenient  conse- 
quences dwelt  on  in  the  argument ;  for,  the  clauses  in  the  deed  on  which  I  leiy  are 
by  no  means  necessary  to  the  formation  of  a  perfect  deed  of  assignment  for  the  piu-pose 
for  which  deeds  of  this  kind  are  usually  framed  ;  and,  if  it  were,  that  is  to  .say,  if  all 
assignments  of  trading  concerns  for  the  benetit  of  creditors  necessarily  involved  an 
indefinite  carrying  on  of  them,  it  would  be  still  more  inconvenient,  because  more 
unjust,  that  the  new  creditors  [568]  should  not  be  aljle  to  have  recourse  for  satisfac- 
tion of  their  debts  to  those  whom  they  supply  with  goods,  and  who  reap  profit  fiom 
the  u.se  of  the  goods  so  supplied. 

For  these  reasons,  I  think  the  judgment  ought  to  be  affirmed. 

The  court  of  appeal  being  thus  equally  divided  in  opinion,  the  appeal  failed,  and 
the  judgment  of  the  court  of  Common  Pleas  so  far  remained  undisturbed. 

Bovill,  Q.  C,  inquired  whether  the  court  would  give  any  direction  as  to  the  costs. 

Coleridge,  J.     We  certainly  should  not  think  of  giving  costs. 

Some  discussion  then  ensued  with  reference  to  a  case  of  Blackicell  v.  JVIimtcroft, 
which  was  an  action  for  goods  sold  and  delivered  to  the  Stanton  Iron  Company,  and 
in  which  the  court  of  Queen's  Bench  had  decided  in  accordance  with  the  view  taken 
by  the  court  of  Common  Pleas,  and  the  case  had  stood  over  to  await  the  decision  in 
Hickman  \.  Cox;  whereupon  Martin,  B.,  observed, — "Before  you  agree  to  be  bound 
in  that  case  by  the  decision  of  this,  you  had  better  consider  whether  an  entirely 
diH'erent  question  is  not  raised  there.  I  considered  the  matter  a  good  deal,  and  I 
thought  that  case  had  no  bearing  on  this.     It  raises  a  totally  different  question." 

The  principal  case  now  stands  for  argument  in  the  House  of  Lords. 

The  reporter  has  been  informed  that  the  question  whether,  under  the  circum- 
stances, an  appeal  to  the  [569]  House  of  Lords  was  warranted  by  the  statute  (17  & 
18  Vict.  c.  12.5,  ss.  34,  35),  w.is  discussed  before  BramwcU,  B.,  at  Chambers,  and  that 
the  learned  Baron,  after  full  deliberation,  decided  that  it  was.  See  Leri/  v.  Green, 
30  Law  Times,  241,  where  it  was  held  by  the  court  of  C^Hieen's  Bench  that  there  is  a 
right  of  appeal  under  these  sections,  if,  upon  a  motion  to  enter  a  nonsuit  or  verdict, 
or  for  a  new  trial,  the  rule  drops  in  consequence  of  the  judges  l)eing  equally  divided 
in  opinion, — the  failine  of  the  appeal  being  considei'ed,  upon  a  liberal  construction  of 
the  statute,  to  be  equivalent  to  the  rule  being  discharged. 


Johnson  v.  Goslett,  Holgate,  Johns,  Kingchurcii,  Peteu,  Willingale,  and 
Weatherley.     Nov.  28th,  1857. 

[S.  C.  27  L.  J.  C.  P.  122 ;  4  Jur.  N.  S.  50  ;  G  W.  J{.  127.] 

Seven  iii(li\iiluals  associated  themselves  together  for  the  formation  and  working  of  a 
mine  upon  the  cost-book  pi-inciple,  and  issued  a  prospectus  describing  the  coiuiianv 
as  having  a  capital  of  12,0001.,  in  1 2,000  shares  of  11.  each,  to  bo  |)aid  upoTi  allot- 
ment ;  and  setting  forth  the  usual  reports  of  the  mining  captain  that  tiio  mine  was 
in  full  operation,  and  stating  that  the  money  was  to  be  ])aid  to  Messrs.  L.  Sc  Co., 
the  l)ankcrs  of  the  company.  The  plaintitt'  applied  for  and  obtained  an  allotment 
of  fifty  shares,  and  paid  501.  to  L.  it  Co.,  who  gave  him  a  receipt  describing  that 
sum  as  having  been  received  by  them  for  the  coni])any.  The  plaintill',  having  after- 
wards discovered  that  not  more  than  1435  shares  had  ever  l)een  sul)scribed  for  or 
paid  upon,  biought  an  action  again.st  the  directors  to  recover  back  his  deposit,  on 
the  ground  of  failure  of  considei-ation  : — Held, — allii-ming  the  judgment  of  the  court 
of  Common  Vloaa, — that  all  the  directors  were  liable,  notwillistandiiig  liic  account 
at  the  bankers'  was  kept  in  the  names  of  five  of  them  ou\y. 

This  was  an  appeal  by  all  the  above-named  defendants  e.\ce|»t  Johns,  under  the 
provisions  of  the  Common  Law  Procedure  Act,  1854  (17  iV-  18  Vict.  c.  I  25),  against 
the  dccisif)n  of  the  court  of  Common  I'lcas  discharging  a  rule  whereby  it  was  onlorotl 
that  the  plaintill'  should  shew  cause  why  the  verdict  found  fur  him  on  Ihc  trial  of  this 
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cause  should  uot  be  set  aside,  and  iustead  thereof  a  verdict  he  entered  for  the  defen- 
dants, on  the  ground  that,  in  the  case  of  a  cost-book  com-[570]-pany,  the  plaintiff  is 
not  entitled  to  recover  the  price  of  his  shares,  or  his  deposit,  notwithstanding  all  the 
shares  have  not  been  subscribed  for  ;  and  on  the  ground  that  there  was  no  evidence 
against  two  of  the  defendants,  Willingale  and  Weathei'ley  :  see  IS  C.  B.  728. 

The  case  stated  for  the  opinion  of  the  court  of  error,  was  in  substance  as  follows  : — 

The  action  was  Ijrought  to  recover  501.  for  money  alleged  to  have  been  received 
by  the  defendants  for  the  plaintiff's  use,  being  the  amount  alleged  to  have  been  paid 
by  the  plaintiff'  to  the  defendants  on  the  allotment  to  him  of  fifty  shares  in  the  Perran 
Wheal  Alfred  Copper  and  Lead  Mining  Company.  The  defendant  Heniy  Johns  did 
not  appear,  and  the  plaintiff  signed  judgment  against  him  by  default  pursuant  to  the 
33rd  section  of  the  Common  Law  Procedure  Act,  18.52.  The  othei'  defendants 
appeared,  and  pleaded  never  indebted,  on  which  issue  was  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London  after  Hilary 
Term,  18.5G,  when  the  jury  found  a  verdict  for  the  plaintiff  for  501.,  under  the  direc- 
tion of  the  learned  judge,  who  reserved  the  points  upon  which  the  said  rule  to  shew 
cause  was  afterwai-ds  granted,  as  aforesaid. 

The  following  evidence  was  given  at  the  trial : — 

The  plaintiff  produced  a  prospectus,  and  proved  that  it  was  published  and  issued 
by  the  a\ithority  of  all  the  defending  defendants.  This  prospectus  was  read  in 
evidence,  and  was  as  follows  : — 

"  Perran  Wheal  Alfred  Copper  and  Lead  Mine,  Perranzabuloe,  Cornwall. 

"  Held  under  lease  for  twenty-one  years,  at  a  royalty  of  1/I8th. 
"Capital  12,000!.,  in  12,000  shares  of  11.  each;  to  be  paid  on  allotment. 

"To  be  conducted  on  the  cost-book  principle. 

[571]  "  Directors  and  managing  committee. 

"William  Goslett,  Esq.,  32  South  Molton  Street,  Oxford  Street. 

"William  Holgate,  Esq.,  Staines,  Middlesex. 

"Henry  .'ohns,  Esq.,  68  Upper  Thames  Street. 

"Samuel  Kingchurch,  Esq.,  7  Alfred  Place,  Bedford  Square. 

"John  Peter,  Esq.,  31  Great  St.  Helen's. 

"  Thomas  Willingale,  Esq.,  Phcenix  Wharf,  Wapping. 

"  Samuel  Weatherley,  Esq.,  New  Cross. 

"  Bankers. 
"Sir  J.  W.  Lubbock,  Bart.,  Foster,  &  Co.,  11  Mansion  House  St.,  London. 

"  Brokers. 

"George  Batters,  Esq.,  26  Throgmorton  Street,  London. 
"William  Froom,  Esq.,  27  Change  Alley,  Cornhill. 

"  Solicitor. 
"  Chester  Cheston,  Esq.,  1  Winchester  Buildings,  Old  Broad  Street,  City. 

"  Managing  Agent. 
"  Captain  John  Davies,  St.  Agnes. 

"  Secretary. 

"  Mr.  William  Battye. 
"  Offices,  33  Great  Winchester  Street. 

"  Prospectus. 

"This  company  is  formed  for  the  purpose  of  working  the  Perran  Wheal  Alfred 
Copper  and  Lead  Mine,  in  the  jiarish  of  Perranzabuloe,  in  the  county  of  Cornwall. 
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This  extensive  sett  is  situate  about  tliiee  (juailers  of  a  mile  south  ot  the  Great  t'eri'an 
St.  George  Mine,  so  celebrated  for  the  production  of  copper ;  the  cross  courses  of 
which  run  into  and  pass  through  this  mine. 

"  The  strata  is  a  light  blue  killas  highly  mineralized,  and  very  congenial  to  minei'al 
deposits ;  and  several  [572]  champion  lodes  of  great  promise  are  known  to  l>e  within 
its  boundaries. 

"  Opei'ations  in  this  mine  were  commenced  by  a  company  aliout  forty -two  years 
ago;  and  a  cross-cut  adit  or  drift  extended  upwards  of  1.50  fathoms,  for  the  purpose 
of  intersecting  and  draining  the  lodes.  The  first  lode  thus  intersected  was  driven  on 
for  several  fathoms,  and,  although  only  a  few  fathoms  deep,  produced  several  tons  of 
rich  copper  ore  :  but  the  parties,  having  very  limited  means  at  their  command,  were 
unable  to  erect  suitable  machinery  for  properly  developing  its  resources ;  and  ulti- 
mately the}'  abandoned  the  mine. 

"  Other  important  discoveries  have  since  been  made  in  driving  the  adit :  two 
copper  lodes  south  of  the  shaft,  called  the  Wheal  Prosper  lodes,  were  cut  and  driven 
through,  and  shew  excellent  copper.  A  lead  lode  also  further  south  has  been  cut,  and 
excellent  silver  lead  broken  therefrom. 

"The  present  proprietors  took  possession,  and  commenced  working  on  the  1st  of 
January,  liS-o.'S,  under  lease  from  Sir  K.  Vyvyan,  Bart.,  for  twent^'-one  years  from 
December  last,  at  the  moderate  royaltj'  of  1/1 8th  ;  and  since  that  period  have  built 
most  substantially  an  engine-house,  boiler-house,  stack,  itc,  and  procured  from  Messrs. 
Sandys,  Vyvyan,  &  Co.  a  new  30-inch  cyliiiflei'  steam-engine,  which  was  set  to  work 
on  the  26th  of  February  last,  and  is  of  ample  power  for  efficiently  working  the  mine. 

"  The  engine-shaft  is  now  being  sunk  on  the  course  of  the  lode,  by  nine  men,  at 
81.  per  fathom.  The  lode  is  about  four  feet  wide,  and  of  great  promise,  being  com- 
posed of  beautiful  friable  quartz,  prian,  iron  pyrites,  blende,  and  copper-ore.  It  has  a 
declination  southward  of  sixteen  inches  in  the  fathom,  and  will  form  a  general  junction 
with  the  two  other  champion  lodes  seen  in  the  adit  south  of  the  shaft,  at  about  thirty 
fathoms  below  the  present  bottom,  which  can  be  I'cached  at  a  mode-[573]  rate  expense: 
and  there  is  no  doubt  that  at  this  junction  very  large  deposits  of  ore  will  be  found. 

"  The  directors  have  agi'eed  with  the  proprietors  for  the  purchase  of  this  mine,  and 
all  the  machinery  and  woi-ks  thereon,  clear  of  all  costs  up  to  31st  of  March  ;  and  the 
proprietors  have  agreed  to  take  shares  for  the  full  amount  of  their  interest  in  the  mine, 
and  have  fiu'ther  agieed  that  one  fourth  of  such  shai-es  shall  remain  in  the  hands  of  the 
directors  until  the  mine  shall  have  been  brought  into  a  dividend-pajnng  state. 

"  Applications  for  shares  to  be  made  to  the  secretary,  at  the  ottice  of  the  company, 
where  specimens  of  the  ore  may  be  seen,  and  at  the  brokers'. 

"  Keports. 
'"Perran  Wheal  Alfred,  19th  March,  1853. 

"  '  I  have  great  pleasure  in  informing  you,  that,  since  resuming  the  sinking  of  the 
shaft,  the  copper-lode  has  considerably  impioved,  and  that  there  is  every  prospect  of 
getting  into  a  good  course  of  ore  in  a  few  fathoms'  sinking.  The  lode  in  the  bottom 
of  the  shaft  is  four  feet  wide,  and  well  defined  ;  and,  although  only  ten  fathoms  from 
"  grass,"  is  orey  throughout ;  and  I  believe  that  every  stone  broken  from  the  lode 
produces  copper-ore  ;  indeed,  I  never  .saw  better  indications  so  near  the  surface,  nor 
prospects  more  cheering. 

"'The  next  copper  lode  .south  of  the  shaft  is  only  nine  feet  distant,  and  is 
evidently  throwing  off  its  branches  and  mineralizing  the  strata  dividiiig  the  two  lodes. 
On  sinking  five  or  six  fathoms  deeper,  we  shall  cross  cut  to  this  lode,  to  ascertain 
which  is  the  most  productive. 

"'The  lead  lode  is  also  of  great  promise  ;  and,  to  couNince  you  of  its  productive- 
ness, we  employed  two  men  on  Thin.sday  last  to  sink  on  it  under  adit.  Samples  of 
the  ore  I  hope  to  send  you  on  Wednesday  :  but  nothing  more  can  l)c  done  on  this 
lode  advantageously  till  rods  and  pump-work  are  coiwiected  to  the  engine.' 

(Signed)         '".loiix  D.wiks.' 

[574]     "Extract  from  report  of  Captain  \V.  Hooper. 

'"I  beg  to  transmit  to  you  the  following  report  of  the  above  mine,  which  I  have 
carefully    inspected.     The   locality  in  which   the  mine  is   situate  is  of   estiiblished 
G.  P.  XVIII.— 28 
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reputation  for  mining,  being  in  the  vicinity  of  Perran  Wheal  George,  Wheal  Leisure, 
and  other  mines,  which  have  all  paid  large  dividends,  and  having  its  lode  parallel  with 
theirs  :  and,  as  far  as  surface  appearances  can  be  held  to  be  indicative  of  a  mine's 
merits,  everything  in  the  present  instance  is  of  a  decidedly  favourable  character,  while 
the  underground  indications  are  so  pi-omising  as  to  convince  every  practical  miner  that 
this  mine  will  realize  the  most  sanguine  expectations. 

" '  The  lodes  vary  from  three  to  five  feet  wide,  composed  principally  of  a  beautiful 
quartz,  for  the  most  part  compact,  but  in  a  lesser  degree  porous  and  friable,  containing 
a  number  of  crystalline  fissures  studded  with  rich  cubes  of  sulphurate  of  copper :  and 
the  lode  altogether  is  so  thickly  impregnated  with  these  ores  as  to  make  it  extremely 
difficult  to  break  a  stone  not  bearing  a  portion  of  them.  The  lodes  also  carry  mundic, 
sulphurate  of  zinc,  chlorite.  S;c.  The  gozzan  is  rich  and  congenial,  bearing  beautiful 
stones  of  copper-ores. 

"  '  One  very  important  feature, — perhaps  the  most  important, — is,  the  contiguity 
of  three  copper  lodes,  which,  according  to  their  ascertained  underlie  at  the  adit  level, 
will  form  a  junction  at  about  thirty  fathoms  under  the  adit. 

"'The  continuous  and  etlectual  pro.secution  of  the  engine-shaft  to  this  level  will 
without  doubt  speedily  place  this  mine  in  that  position  of  value  which  its  present 
appearances  and  discoveries  so  strongly  indicate. 

" '  To  the  south  of  these  lodes  is  a  silver  lead  lode,  traversing  the  sett,  from  which 
various  quantities  of  silver-lead  have  been  raised.  The  gozzan  on  this  lode  is  very 
fine,  and  the  country  around  it  characteristically  congenial  for  large  deposits  of  this 
mineral.  Accom-[575]-panying  this  lode  is  a  beautiful  flookan  one  foot  wide.  By  a 
run  of  flat  rods  from  the  engine,  this  lode  could  be  well  tried,  and  in  all  probability 
would  yield  profitable  returns :  and  I  have  no  hesitation  in  stating,  that,  when 
properly  developed,  Perran  Wheal  Alfred  will  prove  a  permanent  and  ^•aluable  under- 
taking.'" (Signed)         '"W.  Hooper.'" 

It  was  proved  that  the  directors  and  managing  committee  named  in  the  above 
prospectus  were  the  defendants. 

It  was  also  proved  that  the  plaintifT  applied  for  shares  about  the  21st  of  April, 
1853,  through  seeing  the  prospectus,  by  a  letter  hearing  that  date,  and  signed  by  him, 
which  was  put  in,  and  of  which  the  following  is  a  copy  : — 

"To  the  committee  of  management  of  the  Perran  Wheal 
Alfred  Copper  and  Lead  Mining  Company. 

"  Gentlemen, — be  pleased  to  allot  me  one  hundred  shares  in  this  company  :  and  I 
undeitake  to  accept  the  same,  or  any  less  number  you  may  allot  me,  according  to  the 
rules  and  regulations  of  the  cost-book,  and  to  pay  the  deposit  thereon." 

Fifty  shares  in  the  company  were  allotted  to  the  plaintifl".  The  plaintiff  paid  50!., 
being  the  deposit  on  the  saicl  fifty  shares,  to  Sir  J.  W.  Lubbock  &  Co.,  the  bankers 
mentioned  in  the  prospectus,  and  received  from  them  a  receipt,  of  which  the  following 
is  a  copy: — "Perran  Wheal  Alfred  Copper  and  Lead  Mining  Company.  Bankers' 
receipt  No.  27.  London,  May  3rd,  1853.  Received,  on  account  of  the  above 
company,  fifty  pounds.  Sir  John  William  Lubbock  &  Co.  T.  Harding.  This  receipt 
will  be  exchanged  for  certificates  at  the  company's  office,  of  which  due  notice  will  be 
given." 

Two  or  three  months  afterwards,  the  plaintiff  exchanged  the  said  bankers'  receipt 
for  certificates  signed  by  the  secretary  named  in  the  above  prospectus,  and  by  the 
defendants  Goslett  and  Kingchurch,  which  were  put  [576]  in  and  read.  They  were 
in  the  following  form,  changing  the  numbers  only  : — 

"The  Perran  Wheal  Alfred  Copper  and  Lead  Mining  Company, 

"  Perran zabuloe,  Cornwall. 

"  Conducted  on  the  cost-book  principle. 

"In  12,000  parts  or  shares,  of  11.  each. 

"No.  6671  to  6680. 

"The  holder  of  this  cei'tificate  [blank  left  for  name]  is  entitled  to  ten  parts  or 
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shares  in  the  above  compaii}',  to  be  held  subject  to  the  rules  and  regulations  of  the 
said  company.  "  W.  Goslett       "It-..      . 

^  "S.  Kingchurch)^"'^^*°'-^- 

"  W.  Battye,  Sec. 

"N.B. — The  holder  of  this  certificate  ma}'  at  any  time  require  the  above  shares  to 
be  registered  in  his  name  in  the  cost-book,  at  the  office  of  the  company." 

Not  more  than  1435  shares  in  the  said  company  had  ever  been  subscribed  for  or 
paid  upon  before  or  after  the  company  commenced  business. 

At  a  meeting  of  shareholders  held  on  the  5th  of  April,  1854,  at  which  the  plaintitT 
was  not  present,  a  resolution  was  carried,  to  dissolve  the  company. 

The  plaintitl'  received  a  letter  signed  by  William  Battye,  secretary  to  the  company, 
of  which  the  following  is  a  copy,  on  or  about  the  date  thereof : — 

"Gt.  Winchester  St.,  24th  August,  1854. 

"  Perran  Wheal  Alfred. 

"  Sir, — I  beg  to  inform  you  that  a  special  meeting  of  shareholders  in  the  above 
mine  will  be  held  here  on  Monday,  the  4th  of  September,  at  1  o'clock,  for  the  purpose 
of  considering  the  propriety  of  selling  the  mine,  machinery,  &c.,  and  to  make  an  order 
for  the  sale,  and  for  the  appropriation  of  the  money." 

[577]  A  special  meeting  was  held  in  pursuance  of  the  above  notice  (but  not 
attended  by  the  plaintiti'),  at  which  a  resolution  was  passed  to  sell  the  mine,  machinery, 
&c. ;  and  which  were  aftei-wards  accordingly  sold. 

The  plaintiff  called  William  Battye  as  a  witness,  who  stated  that  he  was  the 
secretiiry  to  the  said  company  :  and,  on  cross-examination,  he  stated  that  he  was 
acquainted  with  cost-book  mines ;  that  it  was  usual  to  begin  with  less  than  the  capital 
paid  up ;  and  that  they  sometimes  began  with  a  very  small  part  of  the  capital.  On 
his  re-examination,  he  stated,  that  he  had  been  concerned  in  twenty  or  thirty  cost- 
book  mines ;  that  they  alwaj's  told  subscribers  that  the  capital  was  not  paid  up,  when 
thej'  began  woiking :  and,  on  further  ci-oss-examination,  the  witness  stated  that  they 
frequently  began  working  with  part  of  the  capital,  without  notice  to  the  subscribers. 
This  witness  also  proved  that  meetings  of  the  directors  of  the  company  were  held  on 
the  18th  of  Api-il,  l.S5;5,  and  on  the  2nd  of  May,  12th  of  May,  2Gth  of  May,  and  9th 
of  June  following;  and  that  the  directors  present,  and  the  proceedings  at  such 
meetings,  were  correctly  entered  in  the  miiuite-book,  which  was  put  in  and  read,  and 
was  as  follows  :— 

"  At  a  meeting  of  directors  of  Perran  Wheal  Alfred  Mine,  held  at  the  offices  of  the 
company.  No.  33  Great  Winchester  Street,  on  Monday,  the  18th  of  April,  1853, 
present,  Messis.  William  Ilolgate,  Henry  Johns,  C.  Ghestou,  John  Peter,  S.  Wcatlierley, 
S.  Kingcthurch,  William  Goslett, — 

"  The  minutes  of  the  last  meeting  held  4th  April,  were  read. 

"liesolvcd, — that  the  prospectus  be  inserted  in  the  'Tiinef:'  and  'Daily  News' 
thi'ce  times,  and  in  the  '  Li'eds  Mi'iruri/'  and  'Hull  ^idrertiser'  twice. 

"That  the  salary  of  CapUxiu  Davies  be  six  guineas  per  month,  commencing 
1st  April." 

[578]  "  At  a  meeting  of  diiectors  of  Perran  Wheal  Alfred  Mine,  iield  at  the 
otlicc.  No.  33  Great  Winchester  Street,  on  Monday,  2nd  of  May,  1853,  present, 
Messrs.  John  Peter,  S.  Kingchuich,  William  Holgate,  George  Batters,  and  William 
Froom, — 

"The  minutes  of  the  last  meeting,  held  18th  of  April,  were  read  and  confirmed. 

"The  brokers,  Messrs.  Batters  and  Froom,  were  instructed  to  make  a  inaikit  foi- 
the  shares,  and  purchase  shares  for  that  pur|)ose." 

"  At  a  meeting  of  directors  of  Perran  Wheal  Alfred  Mine,  hold  at  the  oHice  of  the 
company,  No.  33  Great  Winchester  Street,  on  Thursday,  12tli  May,  1853,  present 
H.  (foslctt,  S.  Kingchurch, 

"The  cost-sheet  was  produced,  amounting  to  i)71.  '.)s.  >id.,  foi-  labour  cost,  and 
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451.  18s.  for  merchants'  liills  ;  when  it  was  ordered  that  cheques  be  drawn  for  the 
amounts. 

"A  cheque  was  ordered  to  be  drawn  for  71.  4s.,  for  the  secretary's  salary  and 
petty-cash."  (Signed)     "  Henry  John.s." 

"  At  a  meeting  of  directors  of  Perran  Wheal  Alfre<l  Mine,  held  at  the  office  of  the 
compan\'.  No.  33  Cireat  Winchester  Street,  on  Thui'sday,  the  26th  of  May,  1853, 
present,  Henrv  Johns,  in  the  chaii-,  John  Peter,  S.  Weatherley,  S.  Kingehurch, 
W.  Goslett, 

"The  minutes  of  the  last  meeting  were  read  and  confirmed. 

"The  secretary  reported  that  Mr.  Willingale  has  sold  his  interest  in  the  mine,  and 
therefore  ceased  to  be  a  director. 

"  Captain  Davies's  report  was  read,  and  received  with  much  satisfaction. 

"  The  secretary  was  instructed  to  prepare  a  form  of  sciip-certificate. 

[579]  "  The  following  accounts  were  presented  for  payment,  when  cheques  were 
ordered  to  be  drawn  for  the  same, — Daily  Brothers,  for  advertising,  761.  13s.  4d.  ; 
W.  Mitchell,  do.  201.  A  cheque  was  also  drawn,  amounting  to  151.,  for  the  deputation 
expenses."  (Signed)        "John  Peter." 

"At  a  meeting  of  directors  of  Perran  Wheal  Alfred  Mine,  held  at  the  office  of  the 
company,  No.  33  Great  Winchester  Street,  on  Thursday,  the  9th  of  .June,  1853, 
present,  John  Peter,  W.  Goslett,  S.  Kingehurch, 

"The  bankers'  book  was  produced,  shewing  a  balance  in  favour  of  the  mine  of 
4651.  14s. 

"  The  cost  sheet  was  produced,  amounting  to  631.  6s.  Sd.  for  labour  cost,  and 
231.  18s.  lid.  for  merchants'  bills.     Order,  that  cheque  be  drawn  for  the  .same. 

"  The  secretarj'  laid  before  the  meeting  a  form  of  scrip-certificate  for  shares.  The 
same  was  approved,  and  ordered  to  be  printed,  as  follows : — 

"1000  .  .  51.  .  .  .5,0001. 

350  .  .101.  .  .  3,5001. 

175  .  .  201.  .  .  3,5001. 


£12,000. 

"  W.  Goslett." 

The  plaintiff  also  called  as  a  witness  one  Thomas  Harding,  who  proved  that  he 
was  clerk  to  Messrs.  Lubbock  &  Co.,  the  bankers,  and  that  the  banking  account  kept 
by  the  company  with  Messrs.  Lubbock  &  Co.  had  been  and  was  kept  in  the  names 
only  of  the  defendants  Kingehurch,  Goslett,  Johns,  Peter,  and  Holgate. 

The  cost-book  of  the  company  was  also  given  in  evidence,  containing  the  rules 
and  regulations  of  the  company,  which  rules  and  regulations  were  headed, — "  Kules 
and  regulations  of  the  Perran  Wheal  Alfi-ed  Mining  Company,  formed  or  established 
22nd  March,  [580]  1853."     The  more  material  of  these  rules  were  as  follows : — 

"  1.  The  several  persons  whose  names  are  for  the  time  being  entered  as  share- 
holders in  the  cost-tiook  shall  be  partners  or  shareholders  in  a  mining  company  formed 
or  established  for  the  purpose  of  opening  and  working  certain  mines  now  called  or 
known  bj'  the  name  of  Perran  Wheal  Alfred  Copper  and  Lead  Mines,  in  the  parish 
of  Perranzabuloe,  in  the  county  of  Cornwall,  and  all  other  metals  upon  or  under 
certain  lands  known  by  the  name  of  Perran  Wheal  Alfred,  in  the  parish  of  Perranza- 
buloe, in  the  county  of  Cornwall,  which  are  held  for  a  term  of  twenty-one  years 
from  the  day  of  ,   1853,  under  a  lease  granted  by  to 

,  as  trustees  for  the  company,  and  for  converting,  manufacturing,  selling, 
and  disposing  of  the  produce  of  such  mines. 

"  2.  The  name  or  style  of  the  said  company  shall  be  the  Perran  Wheal  Alfred 
Mining  Company. 

"3.  The  places  of  business  of  the  said  company  shall  be  at  the  works  at  Perranza- 
buloe, at  the  offices  of  the  company,  No.  33  Great  Winchester  Street,  Old  Broad 
Street,  London,  or  at  such  other  place  as  for  the  time  being  may  be  the  offices  of  the 
said  company  in  London. 

"4.  'The  capital  of  the  said  company  shall  be  12,0001.,  which  shall  be  divided  into 
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12,')()0  [j.'irts  or  shares  of  11.  t'.icli,  of  which  GOOO  shall  be  allotted  ami  vested  to  and 
iu  favour  of  the  former  proprietors  of  the  mine,  as  and  for  their  inteicst  therein. 

"  5.  The  trustees  of  the  said  lease  shall  when  and  if  required  by  the  directors, 
execute  a  deed  declaring  that  they  hold  the  said  mines  under  and  b}'  virtue  of  such 
le;ise  as  trustees  for  the  benefit  of  the  shareholders  in  the  said  eonipany,  according  to 
their  respective  shares  and  interests  therein  :  and,  if  any  or  either  of  the  said  trustees, 
or  any  future  trustees,  shall  resign  or  die,  or  [581]  become  incapaljle  or  unwilling  to 
act,  then  new  trustees  or  a  new  trustee  may  be  appointed  by  any  of  the  general 
meetings  of  shareholders  hereinafter  provided  for,  in  the  place  of  the  trustees  or 
trustee  so  resigning  or  dying,  or  becoming  incapable  or  unwilling  to  act  as  aforesaid ; 
and  the  said  premises  shall  be  forthwith  assigned  and  vested  in  the  said  new  trustees 
or  trustee  jointly  with  the  continuing  trustee  or  trustees,  or  in  such  new  trustees  only, 
as  the  case  may  require,  at  the  expense  of  the  said  company. 

"  6.  The  said  company  is  formed,  and  the  business  thereof  shall  be  conducted  and 
carried  on,  on  the  cost-book  principle  ;  subject,  nevertheless,  to  such  provisions  as  are 
hereinafter  contained. 

"  7.  Mr.  William  Battye,  of  No.  33  Ureat  Winchester  Street,  Old  Broad  Street, 
London,  shall  be  the  sccretar)-  and  purser  of  the  said  company,  subject,  nevertheless, 
to  the  control  of  the  managing  committee  or  directors,  oi'  of  the  shareholders  of  the 
said  company. 

"  8.  A  committee  of  managers,  consisting  of  members  hereinafter  called  directors, 
shall  be  appointed  ;  and  William  Goslett,  \Mlliani  Holgate,  Henr^'  Johns,  Samuel 
Kingchurch,  John  Peter,  Thomas  Willingale,  and  Samuel  Weatherley,  shall  be  the 
present  directors  of  the  said  company  ;  and  the  said  shall  be  the  chairman 

of  the  said  directors  at  their  first  meeting :  and,  at  every  succeeding  meeting,  every 
other  director  shall  in  turn  or  rotation,  according  to  the  order  in  which  his  name 
stands  in  the  before-mentioned  list  (as  the  case  maj'  be),  be  and  act  as  chairman  :  and, 
if  at  any  meeting  the  director  next  in  rotation  should  not  be  present,  then  such  one 
of  the  directors  as  would  lie  next  in  I'otation  if  all  tlu^  preceding  directors  had  served 
the  ottice  of  chairman,  shall  be  and  act  as  the  chairman  of  such  meeting. 

"  '.).  Xo  person  shall  be  capable  of  being  a  director  [582]  unless  he  shall  hold  and 
continue  to  hold  during  his  directorship  one  hundred  shares  in  the  said  company. 
The  certificates  thereof  shall  be  deposited  with  and  remain  in  the  possession  of  the 
company  :  and,  in  case  any  directoi'  shall  cease  to  hold  the  said  number  of  shares  in 
the  said  company,  or  shall  take  the  certificates  thereof  out  of  the  possession  of  the 
said  company,  he  shall  be  deemed  to  have  resigned  his  office  as  a  director  from  the 
time  of  hi.s  so  ceasing  to  hold  the  said  number  of  shares,  or  of  his  taking  the 
certificates  out  of  the  possession  of  the  said  company,  and  a  new  director  may  be 
appointed  in  his  place,  as  hercinaftei'  mentioned. 

"  10.  In  order  to  constitute  a  board  of  directors,  there  shall  be  three  directors  at 
the  least  present. 

"11.  The  .said  shall  be  the  trustees  of  the  said  company,  and  C.  Cheston, 

of,  &c.,  shall  be  the  attoiney  and  solicitor  of  the  said  company. 

"12.  Messis.  J.  W.  Lubbock,  Bait,  &  Co.,  for  the  time  being,  shall  be  the 
bankers  of  the  said  company  ;  but  the  directors  may  fiom  time  to  time,  as  and  when 
they  shall  in  their  absolute  discretion  think  proper,  change  the  baukei's  of  the  said 
company. 

"  1 3.  The  directors  shall  meet  once  a,  month,  or  oftener  if  they  shall  think  fit  and 
proper,  for  the  purpose  of  superintending  the  allairs  and  concerns  of  the  said  company  : 
and  they  shall  have  full  powei'  at  any  meeting  or  meetings  to  adopt  auv  resolution 
they  may  think  neees.sary  for  the  l)enefit  of  the  said  company  :  and  the  purser  and 
other  officers  of  the  said  comjjan}'  shall  be  subject  to  their  discretion  and  control,  and 
shall  be  liable  to  be  removed  from  the  offices  which  they  may  hold  in  the  said  company, 
at  the  discretion  of  the  dii'cctors,  who  may  appoint  (jther  persons  to  sup[)ly  the  ])lacos 
of  tho.se  who  may  be  so  removed,  or  may  have  resign<Ml. 

"14.  At  every  meeting  of  the  directors,  the  chairman  [583]  to  be  .ippniiitcd  as 
hereinbcfoic  mentioiii'd  sli.dl  |)rcside  ;  and  all  (juestions  considcrc^d  at  every  such 
meeting  shall  be  deternu'ned  bv  a  majority  of  votes,  each  member  having  one  vote: 
and,  in  ca.sc  of  an  equality  of  votes,  the  chairman  shall  have  a  casting  vote. 

"  15.   A  general  metting  of  sharchoMers  shall  be  held  in  the  month  of 
in  every  year;  and  the  secretary  shall  convene  such  meeting  hy  giving  seven  days' 
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notice  at  least  of  such  meeting  to  every  shareholder,  by  letter  addressed  to  him  or 
her  according  to  his  or  her  description  and  residence  in  the  cost-book ;  which  letters 
may  be  sent  by  post  or  delivered  at  his  or  her  residence.  The  present  directors  shall 
remain  in  office  until  the  ordinary  meeting  of  shareholders  of  the  company,  to  be  held 
in  the  month  of  ,  1853;  and,  at  such  meeting,  the  shareholders  present 

personally  or  by  proxy  may  either  continue  in  office  the  before-mentioned  directors, 
or  any  number  of  them,  or  may  elect  fresh  directors  to  supply  the  place  of  those  not 
continued  in  office  ;  the  present  members  of  the  board  of  directors  being  eligible. 
And,  at  every  ordinary  general  meeting  to  be  held  in  the  month  of  in  every 

year  thereafter,  the  shareholders  present  personally  or  by  proxy  .shall  elect  directors 
for  the  (Misuing  j'ear.  And,  at  every  meeting  of  the  shareholders  of  the  company, 
the  director  who  was  chairman  at  the  last  meeting  of  the  directors,  or,  in  his  absence, 
some  one  of  the  directors,  or,  in  the  absence  of  all  the  directors,  any  shareholder  to 
be  chosen  as  hereinafter  mentioned,  shall  be  chaii-man  of  such  meeting :  and,  in  either 
of  such  la.st-mentioned  cases,  such  chairman  shall  be  appointed  by  a  majority  of  the 
votes  of  the  shareholders  present  at  such  meeting. 

"  16.  The  present  directors  shall,  from  and  after  the  day  of  , 

185  ,  be  entitled  to  retain  out  of  the  funds  of  the  said  company  at  and  after  the 
[584]  rate  of  per  annum,  to  be  divided  amongst  tho.se  directors  who  have 

attended  meetings,  and  in  proportion  to  the  number  of  their  attendances  respectively, 
as  a  remuneration  for  their  services, — the  chairman  of  each  meeting  receiving  for  the 
meeting  of  which  he  was  chairman  a  remuneration  double  of  that  I'eceived  by  the 
other  directors. 

"  17.  All  the  directors,  trustees,  and  other  officers  of  the  company  shall  be  kept 
indemnified  by  the  said  company  from  and  against  all  the  losses,  damages,  and 
expenses  which  may  be  incurred  in  relation  to  the  management  or  concerns  of  the 
said  company,  except  the  same  losses,  damages,  and  expenses  may  have  been  sustained 
or  incurred  by  the  wilful  default  or  neglect  of  the  parties  sustaining  or  incurring 
the  same. 

"  19.  All  payments  due  from  shareholders  shall  be  made  to  the  bankers  for  the 
time  being  of  the  said  company  in  London  ;  and  all  moneys  and  securities  for 
money  belonging  to  the  said  company  shall  he  paid  into  oi-  deposited  in  the  hands  of 
the  said  bankers,  to  the  account  of  the  directors  of  the  said  company  for  the  time 
being  ;  and  all  payments  for  and  on  behalf  of  the  said  company  exceeding  51.  shall  be 
paid  by  cheque  on  such  liankers  ;  and  all  cheques  for  money  shall  be  signed  by  at  least 
two  directors,  and  countersigned  by  the  secretary  ;  and  no  such  cheques  shall  be 
signed,  except  at  a  meeting  of  directors. 

"  20.  In  case  of  the  resignation  or  death  of  any  director,  or  if  he  or  she  shall  cease 
to  hold  100  shares  in  the  said  company,  or  shall  not  deposit  the  certificates  thereof 
with  the  said  companj^,  or,  having  so  deposited  them,  shall  take  them  out  of  the 
possession  of  the  said  company,  contiary  to  the  provisions  of  rule  9,  the  vacancy  so 
occasioned  may  be  filled  up  by  the  other  directors,  by  the  election  of  a  new  member 
as  a  director. 

"21.  The  board  of  directors,  at  their  own  instance,  [585]  or  any  one  or  more 
shareholder  oi-  shareholders   whose  shares  shall  amount  to  parts  of   the 

whole  number  of  shares,  shall  have  the  power  at  any  time  to  require  the  directors  to 
convene  an  extraordinary  general  meeting  of  shareholders,  which  meeting  shall  be 
convened  bj'  circular  letter  addressed  to  and  forwarded  by  post  to  the  shareholdei-s 
according  to  the  last  address  entered  in  the  cost-book,  and  stating  the  object  of  such 
meeting ;  and,  at  every  such  meeting  as  last  aforesaid,  tlie  shareholders  then  person 
ally  present,  or  Ijy  proxy,  or  the  major  part  thereof,  shall  be  at  liberty  to  amend 
alter,  or  annul,  either  wholly  or  in  part,  any  of  the  provisions,  rules,  and  regulations 
of  the  company ;  and  to  make  any  new  or  other  rules,  regulations,  or  provisions  in 
lieu  theieof,  which  shall  thenceforth  be  binding  upon  the  said  company  and  the 
shareholders  thereof. 

"  23.  The  shareholders  shall  be  at  liberty,  at  reasonable  times,  to  inspect  the 
cost-book. 

"  25.  Every  shareholder  shall  be  at  liberty,  on  giving  notice  in  writing  to  the 
purser,  for  entry  in  the  cost-l)ook,  and  on  forfeiture  of  all  moneys  paid  upon  his  or 
her  shares,  to  relinquish  such  shares  in  the  said  company  ;  and  thenceforth  he  or  she 
shall  cease  to  ha\'e  any  interest  in,  and  be  freed  from  all  future  lial)ility  in  respect  of. 
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the  said  company  :  provided  that  no  such  relinquishment  shall  be  of  any  effect,  unless 
and  until  the  shareholder  so  relinquishing  his  or  her  shares  shall  have  satisfied  all  his 
or  her  then  existing  liabilities  to  or  in  respect  of  the  said  company." 

The  question  for  the  decision  of  the  court  of  appeal,  is, — whether  the  said  rule 
to  shew  cause  ought  or  ought  not  to  have  been  made  al)solute. 

If  the  court  should  be  of  opinion  that  the  said  rule  ought  to  have  been  made 
absolute,  the  said  verdict  for  the  plaintiff  was  to  be  set  aside,  and  instead  thereof  a 
verdict  entered  for  the  defendants.  If  the  court  should  [586]  be  of  opinion  that 
the  said  rule  was  propeily  discharged,  the  said  verdict  was  to  stand. 

The  a]jpeal  came  on  to  be  heard  in  the  Exchecjuer  Chamber  on  the  9th  of  May, 
1857,  the  judges  present  being,  Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Martin,  B., 
Crompton,  J.,  Bramwell,  B.,  and  Channell,  B. 

J.  H.  Hodgson  (with  whom  was  Byles,  Serjt.),  for  the  defendants,  the  appellants. 
The  main  point  is,  whether  there  was  any  evidence  to  fix  Willingale  and  W'eatherley. 
It  was  inciuubent  on  the  plaintifi"  to  shew  that  the  money  sought  to  be  recovered  was 
received  liy  all  the  defendants.  Now,  as  to  Willingale,  there  is  no  evidence  at  all. 
He  never  was  present  at  any  meeting  of  the  directors  :  the  only  circumstance  which 
can  at  all  affect  him  is  the  prospectus,  which  seems  to  have  been  issued  with  his 
authority.  The  mere  fact  of  his  name  appeai'ing  as  a  director  in  the  prospectus, 
clearly  does  not  render  him  liable  The  argument  and  the  decision  on  this  point  in 
the  court  below  rest  upon  the  fact  that  the  prospectus  directs  the  payments  to  be 
made  to  Lubbock  &  Co.  as  the  bankers  of  the  company,  and  that  the  bankers  gave  a 
receipt  for  it  as  for  money  received  on  account  of  the  company  ;  Willes,  J.,  in 
particular,  observing  that  it  was  matter  of  indifference  in  whose  names  the  account 
was  kept  in  the  Ijooks  of  the  bankers.  Assuming  but  not  admitting  that  to  be  so, 
it  still  leaves  untouched  the  question  as  to  who  constituted  the  company.  The  facts 
in  BuiHside  v.  Dui/rell,  3  Exch.  '22i,  6  Railway  Cases,  67, — which  was  not  cited  in  the 
court  below, — are  remarkably  coincident  with  those  of  the  present  case.  There,  an 
allottee  in  a  projected  railway  company  had  paid  his  deposit  into  the  bank  named  in 
the  prospectus,  which  had  been  cii'culated  by  the  defendant's  sanction,  his  name 
appearing  therein  [587]  as  one  of  the  piovisional  committee,  and  as  chairman  of  the 
committee  of  management ;  but  the  defendant  had  not  personally  superintended  the 
allotment  of  shares,  and  had  taken  no  active  part  in  the  concern,  and  had  been  present 
once  only  at  any  meeting,  when  he  acted  in  the  capacity  of  chairman,  but  dis.sente<l 
from  the  proceedings:  and  it  was  held,  in  an  action  by  the  plaintiff' against  the  defen- 
dant for  the  recovery  of  his  deposit,  on  the  abandonment  of  the  scheme,  that  the 
defendant  was  not  liable.  [Martin,  B.  Did  the  court  there  suggest  by  whom  the 
money  was  received  ?]  No.  In  giving  judgment,  Pollock,  C.  B.,  says  :  "The  defen- 
dant can  only  be  liable  because  he  was  the  person,  or  one  of  the  persons,  to  whom  the 
deposit  was  paid.  There  was  no  evidence  that  such  was  the  case  in  the  present  instance. 
The  defendant  never  acted  at  all,  except  by  once  attending  a  meeting  as  chairman. 
and  by  concurring  in  the  circulation  of  the  prospectus.  The  attendance  on  the  .'5rd  of 
November  has  nothing  to  do  with  this  part  of  the  case :  the  prospectus  only  points 
out  the  course  to  be  pursued  by  the  parties  desirous  of  getting  shares,  namely,  by 
application  to  the  provisional  committee.  If,  acting  on  this,  the  plaintill'  applied  to 
A.,  B.,  and  C,  three  members  of  the  provisional  connnittee,  and  deposited  the  money 
with  them,  this  might  bind  the  defendant  to  permit  the  plaintill'  to  lie  a  membei'  of 
the  company  when  formed,  but  it  does  not  make  tlic  defendant  liable  foi'  money  not 
paid  to  liim,  when  the  project  has  failed.  The  plaintiff  nuist  rcco\er  back  his  money 
from  the  parties  to  whom  it  was  paid.  Although  the  money  was  paid  to  the  bankers 
named  in  the  prospectus,  it  was  not  paid  to  the  use  of  the  defendant,  nor  was  there 
any  proof  that  the  defendant  ever  received  or  could  have  received  any  piirt  of  it. 
There  was  no  evidence  that  he  was  one  of  the  persons  in  whose  name  the  account  was 
opened  with  the  bank  where  the  money  [588]  was  kept."  There  is  no  diti'ercnce,  as 
far  as  the  defendant  is  concerned,  between  the  case  of  money  received  by  other  members 
of  the  provisional  committee,  and  goods  furnished  l)y  order  of  other  members  of  the 
committee.  The  jjarties  paying  the  money  nmst  look  to  those  to  whom  they  i)aid  it,  ;us 
tradesmen  furnishing  goods  must  look  to  the  parlies  by  whom  they  were  t)r(leie(i,  or, 
if  credit  was  given,  they  must  prove  that  it  was  with  the  .sanction  of  thos(?  whom  they 
seek  to  charge."  [Martin,  B.  That  ciuni  was  dec^idcd  just  after  the  tinning  of  the  tide 
in  the  provisional  committee  cases.]     It  has  never  liecn  overruled.     |  I'^rle,  .1.,  referreil 
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to  Wontncr  v.  Shoirp,  4  C.  B.  404.  Bramwell,  B.  To  whom  i.s  the  plaintiff's  letter  of 
application  for  share.s  addressed  ?]  To  the  committee  of  management.  [Coleridge,  J. 
Of  whom  Willingale  is  one.  Bramwell,  B.  Willingale  issues  a  prospectus  in  which  he 
is  called  a  director.  Surelj'  that  is  prima  facie  evidence  that  he  is  a  director  (a). 
Coleridge,  J.  The  receipt  of  the  money  [589]  b\'  the  bankers  is  a  receipt  on  account 
of  the  company.  Bramwell,  B.  Suppose  the  money  had  been  paid  at  the  office  of  the 
company,  five  only  of  the  directors  being  present, — would  a  paj'ment  to  those  five  be  a 
payment  to  all  the  directors  ?]  No  doubt,  it  would  be  assumed  to  have  been  received 
Ijy  all.  [Martin,  B.  It  is  immaterial  to  whom  the  money  is  paid,  provided  it  was 
paid  in  the  manner  directed  by  Willingale.]  There  was  no  evidence  that  Willingale 
ever  sanctioned  the  issuing  of  the  letter  of  allotment.  As  he  never  acted,  and  the 
account  to  which  the  money  "as  paid  was  not  in  his  name,  it  is  submitted  there  was 
no  evidence  to  shew  that  the  money  was  either  expressly  or  impliedly  received 
by  him. 

Then,  as  to  the  other  point.  It  cannot  lie  disputed,  that,  in  general,  one  who  takes 
shares  in  a  public  company  which  is  to  consist  of  a  given  number  of  suliscribers  and 
amount  of  capital,  may  repudiate  the  transaction  unless  the  whole  amount  is  raised  : 
but,  where  the  party  knows  at  the  time  he  subscrilies  his  money  that  the  undertaking 
is  to  be  proceeded  with  at  once,  notwithstanding  that  a  part  only  of  the  shares  are 
disposed  of,  the  case  is  different.  Here,  the  plaintifi"  learned  from  the  prospectus  that 
the  mine  was  in  actual  work  ;  and  he  must  have  known  that  his  money  would  at  once 
be  applied,  for,  unless  the  mine  continued  to  be  worked,  and  royalties  to  be  earned, 
the  mine  woukl  be  forfeited.  [Bramwell,  B.  The  important  in-[590]-quiry  is,  not 
whether  the  mine  was  at  work,  but  whether  the  company  was  formed.  How  soon 
may  a  company  l)e  said  to  be  formed  ?  As  soon  as  thiee  or  four  people  have  been 
induced  to  pait  with  their  money  :']  At  all  events,  the  scheme  is  not  to  be  deemed 
abortive  until  a  reasonable  time  for  the  formation  of  the  company  has  elapsed.  The 
application  for  shares  was  made  on  the  21st  of  April,  1853.  The  prospectus  .shews 
that  the  company  was  then  established.  It  was  in  evidence  that  it  is  usual  in  the  case 
of  cost^book  companies  to  begin  with  less  than  the  whole  amount  of  the  nominal  capital 
paid  up.  Nockeh  v.  Croshy,  3  B.  &  C.  814,  5  D.  &  R.  751, — which  will  probabl.y  be 
cited  on  the  other  side, — was  the  case  of  a  tontine,  where  all  the  subscriptions  must 
neces.sarily  be  paid  up  befoi-e  the  association  can  begin  its  opeiations.  [Martin,  B. 
Do  you  contend  that  there  should  be  a  new  trial  on  the  ground  that  the  question  was 
not  properly  submitted  to  the  juiy?  or,  that  there  was  no  evidence  to  go  to  a  juryl 
And,  are  we  to  draw  inferences  of  fact?]  It  is  submitted  that  the  question  should 
have  been  left  to  the  jury.  [Coleridge,  J.  What  do  you  say  should  have  been  left 
to  the  jury  upon  this  point!]  Whether  the  plaintiff  did  not  authorize  the  application 
of  his  money  to  the  purposes  of  the  concern,  notwithstanding  that  all  the  shares  had 
not  been  allotted.     [Coleridge,  J.     It  seems  (from  the  report  of  the  case  in  the  court 

(a)  See  Dronet  v.  Taylor,  16  C.  B.  671.  A  company  was  projected  for  the  working 
of  mines  in  Belgium.  A  prospectus  was  printed,  descriliing  the  objects  of  the  associa- 
tion, naming  A.,  B.,  C,  and  L).  as  directors,  and  Messrs.  Martin,  Stone,  &  Co.  as  the 
bankers  of  the  company,  and  stating  that  "  the  deposits  would  be  returned  in  full, 
without  any  deduction  for  preliminary  expenses,  in  the  event  of  the  non-prosecution 
of  the  company."  In  an  action  by  an  allottee  of  500  shares,  to  recover  back,  on  the 
abandonment  of  the  project,  the  2501.  paid  by  him  thereon  to  Martin,  Stone,  &  Co., 
the  plaintiff,  in  ordei'  to  shew  D.  to  have  been  a  director,  proved  that  he  was  seen  ten  or 
twelve  times  at  the  offices  of  the  company,  and  twice  in  the  directors'  room  :  that  he 
took  some  of  the  prospectuses  for  the  purpose  of  cii-culation  amongst  his  acquaintance  ; 
and  that  his  name  appeared,  with  the  others,  at  the  head  of  the  company's  account 
with  the  bankers.  The  plaintiff' al.so  put  in  the  bankers'  pass-book,  containing  entries 
of  receipts  of  cash  on  account  of  the  company  ;  but  there  was  nothing  to  identify 
any  part  of  it  as  the  2501.  paid  in  by  the  plaintiff".  The  pass-book  was  received,  as 
being  evidence  because  proved  to  have  been  seen  in  the  hands  of  C,  one  of  the  defen- 
dants : — Held,  by  the  Exchequer  Chamber,  that  the  pass-book  was  no  evidence  against 
I).,  there  being  no  proof  of  the  account  having  been  opened  in  his  name,  with  his 
consent,  or  subsequent  acquiescence  ;  and  that  there  was  no  evidence  to  go  to  the  jury 
that  D.  was  a  director  at  the  time  that  the  plaintiff'  paid  the  2501.  to  Martin,  Stone, 
&  Co.     And  see  14  C.  B.  487. 
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below)  that  the  Lord  Chief  Justice  told  the  jury  that  the  circumstance  of  this  being 
the  case  of  a  company  for  working  a  mine  on  the  cost-book  pi-inciple,  did  not  take  it 
out  of  the  ordinary  rule  :  and  that  direction  is  not  now  complained  of.]  The  case  pro- 
ceeded upon  that  assumption,  which,  it  is  submitted,  is  an  erroneous  one.  [Colei-idge,  J. 
For  an\'thing  that  appears  before  us,  the  Lord  Chief  Justice  may  have  left  the  Ciise  to 
the  jury  precisely  in  the  way  in  which  you  now  insist  it  ought  to  have  been  left.] 
[591]  'I'he  case  of  The  Great  Cambrian  Mining  ami  (juarri/im/  Conipawj,  2  Kay  iV  J.  2r):{, 
is  a  strong  authority  to  shew  that  the  plaintitt'  here  has  no  cause  of  action.  There, 
a  mining  company  by  its  prospectus  and  certificates  profe-ssed  to  he  a  company  in 
30,000  shares  of  11.  each,  to  be  conducted  upon  the  cost^book  principle  :  the  directors 
passed  rules,  by  one  of  which  the  company  was  to  be  considered  as  constituted,  and 
the  directors  to  be  at  liberty  to  connnencc  business,  so  soon  as  one  third  of  the  shares 
should  have  been  subscribed  ;  and,  by  another,  that  no  person  should  be  recognised 
as  an  adventurer  in  or  eutitled  to  any  benefit  from  the  company  until  he  should  have 
signed  the  rules,  and  been  duly  registered  in  the  cost-book  as  an  adventurer:  W.  H., 
having  seen  the  prospectus,  but  not  the  rules,  applied  verbally  and  paid  for  and 
received  certificates  of  shares  in  the  company  :  the  certificates  stated  that  the  shares 
were  to  be  held  subject  to  the  rules  of  the  company  :  the  company  failed  :  W.  H.  a 
year  after  he  received  the  certificates  brought  an  action  to  recover  back  his  money, 
and  the  action  was  compromised  :  it  was  held,  that,  although  W.  H.  had  not  signed 
the  rules,  still,  having  applied  and  paid  for  and  accepted  the  certificates  of  shares,  he 
had  authorized  the  company  to  register  his  name  in  the  cost-book  without  his  signing 
the  rules;  that  the  contract  was  complete  ;  and  that  he  was  a  "contributory." 

J.  Brown  (with  whom  was  Douglas  Drown),  contnl     If  the  learned  judge  who 
tried  the  cause  had  been  asked  to  leave  it  to  the  jury  whether  the  case  was  varied 
by  the  circumstance  of  this  being  a  cost-book  mining  company,  he  would  have  done 
so.     The  point,  however,  was,  with  the  assent  of  both  sides,  reserved  as  a  point  of 
law  for  the  consideration  of  the  court.     [Martin,  B.     How  do  we  know,  as  a  matter 
of  law,  what  [592]  a  cost-book  mine  is  ?]     Vice-Chancellor  Wood,  in  the  case  of  TIik 
G-rcal  Cambrian  Miniiuj  and  Quarri/in;/  Coinpani/,  expressly  says  that  rules  peculiar  to 
the  cost-book  system  must  be  proved.     And  the  like  was  ruled  in  Barslow  v.  Jici/nohts, 
24  Law  Times,  83,  118,  278.     [Crompton,  J.     We  are  bound  by  the  grounds  stated 
in  the  rule,  upon  which  the  judgment  of  the  court  below  proceeded.]     The  authorities 
are  clear,  that  a  party  does  not  i)ecome  liable  as  a  contributoiy  merely  by  reason  of 
his  applying  for  shares  and  paying  the  deposit,  unless  the  company  is  actually  formed 
in  accordance  with  the  terms  of  the  prospectus.     It  is  said  that  the  present  case  is 
taken  out  of  the  ordinaiy  rule,  because  the  plaintill  must  have  known  when  he  sul)- 
scribed  his  money  that  the  mine  was  to  commence  working  at  once.     That,  however, 
is  a  fallacy.     The  pi'ospectus  shews  that  the  mine  wa.s  being  <vorked  by  the  former 
proprietors  ;  and   that  the  eapiUd   ie(fuired   for  the  formation  of  the  company  was 
12,0001.     In   HuUon  v.   Tliomjmn,  3  House   of    Lords  Cases,   KiL    19-, — where  the 
question  was  whether  a  party  who  had  ap])lied  for  shares  and  paid  a  deposit  in  a 
company  which   was  provisionally  registered,   Init  was  never  finally  established,  was 
liable  as  a  contributory,— the  Lord  Chancellor  said:  "The  case  of  Nockels  v.  CrosJiy, 
3  B.  ifc  C.  814,  5  1).  &  R.  751,  long  ago  decided  that  the  preliminary  expenses  of  an 
abortive  scheme  must  be  borne  liy  the  projectors,  and  cannot  l)c  thrown  ui)on  those 
who  agreed  to  become  shareholders  in  a  projected  com])any  which  was  never  estab- 
lished."    That  has  been  acted  upon  over  and  over  again.     So,  in  Axhpild  v.  Sermwhc, 
5  lixeh.  147,  1(12,  Fatteson,  J.,  in  delivering  th(!  judgment  of  the  L.\-chet|Uci'  (Chamber, 
says:    "There  seems  to  lie  no  doubt  that  the  plaiutitV,   having  p.-iid  his  money  for 
shares  in  a  concern   which  never  came  into  existence,  or  a   scheme  which   was  aban- 
doned before  it  [593]  was  carried  into  execution,  has  paid  it  on  a  consideration  which 
has  failed,  and  may  reeovei'  it  back  as  money  had  and   rci'cived  to  his  use,  vndcss  he 
can  be  shewn  to  have  consented  to  or  acipiicsced   in  the  ajjplication  of  the  money 
which  the  directors  have  made."     Then  it  is  .said  that  there  was  no  evidence  to  fix 
Willingale  with  the  receipt  of  the  money,  his  name  not  appearing  at  the  head  of  the 
account  at  the  bankers' :  and  BitnuiiiLe  v.  iMi/reil,  3  K.xch.  224,  (>  Railway  Ca-ses,  67, 
was  relied  on.     That  ciise,  however,  is  inconsistent  with  Mnorc  v.  tlarwaml,  4  K.xeh.  (JHl, 
which  more  nearly  resembles  this  case.     There,  the  de|)0sit  was  paifl  into  one  of  the 
banks  mentioned  in  the  prospectus  of  the  company,  oil  account  of  the  company,  and 
to  their  credit,  the  defendant  being  a  member  of  the  managing  and  also  of  the  pro- 
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visional  committee  ;  and,  upon  application  l)v  the  plaintiff  for  a  return  of  his  deposit, 
he  received  from  the  attorney  of  the  company  an  answer  to  the  effect  that  arrange- 
ments for  that  purpose  were  being  made  ;  and  it  was  held,  that  there  was  e\'idence 
that  the  money  was  had  and  received  by  the  defendant.  [Erie,  J.  The  account  here 
was  kept  in  the  names  of  five  of  the  directors  only.  Cromptou,  J.  Parties  paying 
in  money  would  suppose  they  were  paying  it  to  the  credit  of  the  company,  though, 
for  their  own  purposes,  they  chose  to  keep  the  account  in  the  names  of  a  certain 
number  of  directors  only.]  The  prospectus,  which  was  issued  by  all  the  directors, 
contains  an  express  authority  for  the  payment  of  deposits  to  the  credit  of  the  com- 
pany with  the  bankers.  And  by  the  rules  of  the  company,  the  general  control  over 
the  funds  at  the  bankers'  is  given  to  all  the  directors, — see  rule  12. 

Hodgson  was  heai'd  in  reply. 

Cur.  adv.  vult. 

[594]  CoLEKiDUE,  J.,  now  delivered  the  judgment  of  the  court : 

This  was  an  aj)peal  from  the  judgment  of  the  court  of  Common  Pleas  upon  a  rule 
to  enter  a  verdict  for  the  defendants  ;  and  the  rule  was  granted  on  two  grounds, — 
first,  that,  in  the  case  of  a  cost-book  company,  the  plaintiff  is  not  entitled  to  recover 
the  price  of  his  shares,  or  his  deposit,  if  all  the  shares  have  not  been  subscribed  for, — 
and  secondly,  that  there  was  no  evidence  against  two  of  the  defendants,  Willingale 
and  Weatherley. 

The  court  of  Common  Pleas  discharged  the  rule  ;  and,  it  ha\ing  been  granted  on 
those  two  grounds,  we  are  limited  to  the  consideration  of  those  only,  and  are  of 
opinion  that  the  defendants  failed  on  both,  and  that  the  court  therefore  rightly  dis- 
charged the  rule. 

Upon  the  first, — the  general  rule  appears  to  be  admitted,  and  the  defendants 
contend  only,  that,  the  company  lieing  formed  on  the  cost-book  piinciple,  it  does  not 
apply.  The  question  then  arises,  on  what  contract  did  the  depositors'  or  subscribers 
for  shares  in  fact  pay  their  money  ?  Was  it  not  that  the  receivers  should  hold  it  to 
be  applied  to  the  purposes  of  the  projected  company  if,  and  when,  it  should  be  fairly 
established  'I  and,  if  it  should  not  be  established,  to  be  returned  to  them  1  In  other 
words,  that,  in  the  event  of  the  non-establishment,  and  in  the  absence  of  authority 
to  employ  it  in  the  meantime  otherwise,  it  should  be  held  to  the  use  of  the  parties 
paying  it  in  I  The  shares  not  being  taken  is  one  great  and  common  cause  of  the 
failure  to  establish  such  companies  ;  though  it  does  not  follow,  in  the  extreme  case 
put  in  the  argument,  that  a  concern  should  necessarilj'  be  deemed  abortive,  because 
one  or  two,  or  proportionably  a  few  less  than  the  stipulated  number  of  shares  should 
be  taken,  and  the  company  goes  on  notwithstanding.  Here,  a  great  proportion  of  the 
shares  were  not  taken  ;  and  the  concern  was  in  fact  aban-[595]-doned.  There  would, 
therefore,  have  been  ample  evidence  in  an  ordinary  case  to  warrant  the  jury  in  finding 
that  the  state  of  facts  had  arisen  on  which  the  deposits  ought  to  be  returned.  Now 
are  we  aware  of  anything  in  the  cost-book  principle  which  ought  to  affect  this  con- 
clusion 1  It  is  true  that  the  mine  had  been  at  work  some  years  ago,  and  also  that  the 
proprietors  from  whom  the  company  at  the  time  of  issuing  the  prospectus  had  agreed 
to  purchase  it,  were  at  the  date  of  such  agreement  in  the  course  of  mining  operations, 
or  the  preparation  for  them  ;  but  it  does  not  therefore  follow  that  the  subscribers 
must  be  taken  to  have  authorized  the  dii'ectors  to  expend  their  money  in  continuing 
such  operations,  so  long  as  the  share-list  remained  to  a  considerable  extent  unfilled, 
and  while  it  was  uncertain  whether  it  would  ever  be  tilled  up,  and  the  concern  really 
established.     This,  however,  was  for  the  jury. 

On  the  second  question,  we  think  that  the  prospectus  i.ssued  by  the  authority  of 
all  the  defendants,  and  the  rules  and  regulations,  were  evidence  against  all  that  money 
for  shares  might  be  properly  paid  to  the  bankers  named  in  the  prospectus,  and  in  the 
rules  and  regulations,  as  the  agents  of  the  directors.  These  bankers  gave  receipts  as 
for  the  compaii}' ;  and,  though  they  entered  the  moneys  received  to  an  account  in  the 
names  of  particular  directors,  this  could  not  affect  the  right  of  the  parties  paying 
them  in.  That  was  an  act  between  the  bankers  and  the  directors  subsequent  to  the 
paying  in,  with  which  those  who  paid  in  had  no  concern.  We  think,  therefore,  that 
the  defendants  were  resjjonsible  to  the  depositors  for  the  moneys  so  paid  in.  On  both 
grounds,  therefore,  we  think  that  the  judgment  should  be  affirmed. 

It  is  right  to  state  that  my  Brother  Wightman  must  not  be  understood  as  taking 
part  in  this  judgment. 
Judgment  aftirmed. 
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[596]    Sampson  v.  Hoddinott  (a).    Nov.  28^,  1857. 

Error  upon  a  jiulgnieiit  of  the  court  of  Common  Pleus, — ;inte,  vol.  i.,  p.  490. 
Judgment  aiiirmed  (without  ai'yument),  by  consent. 

[597]    Shkehy  v.  The  Professional  Life-Assurance  Company. 
Nov.  28tb,  1857. 

[S.  C.  27  L.  J.  C.  P.  23:5 ;  4  Jur.  N.  S.  27  ;  6  W.  K.  103.  Approved,  Royal  Mail  Stmm 
Packet  Company  v.  Braham,  1877,  2  App.  Cas.  387.  Distinguished,  Dennis  \.  LcinMcr 
Paper  Company,  [1901]  2  I.  E.  348.] 

The  43  Ct.  3,  c.  53  (Irish),  s.  8,  provided  that,  whenever  it  appeared  to  the  court  out 
of  which  the  process  issued  that  all  due  diligence  had  been  used  to  have  the  process 
persoiMJly  served,  yet  that,  under  the  special  circumstances,  appearing  to  the  court 
by  altidavit,  it  w;is  impossible  to  procure  personal  service,  it  should  be  lawful  for 
the  court  to  substitute  such  other  kind  of  service  as  to  them  should  seem  tit. — The 
8th  section  of  the  13  &  14  Vict.  (Irish)  c.  18,  in  the  case  of  corporations,  provides 
for  service  upon  corporate  bodies  having  a  known  and  responsible  oHicei'  or  agent, 
by  serving  such  agent,  and  authorizes  the  plaintiti',  in  default  of  appeaianco  by  the 
defendants,  upon  aflidavit  of  such  service,  and  of  the  ])ul)lication  of  a  notice  of  the 
issuing  of  the  writ  in  the  Dublin  GaieUc  and  in  a  local  newspaper,  to  enter  an  appearance 
and  proceed. — And  the  9th  section  enables  the  court  or  a  judge,  where  it  is  made  to 
appear  that  the  defendant  has  not  been  personally  served,  and  that  due  and  proper 
means  were  used  to  serve  the  writ,  "  or  that  such  defendant  resides  out  of  the 
jurisdiction  of  the  court,  and  can  be  properly  served  through  or  upon  any  agent,  or 
has  removed  to  avoid  service,  or  on  any  other  good  and  suflicient  grounds,"  to 
authorize  such  substitution  of  service  through  the  post-ottice,  or  in  such  maimer  as 
to  them  or  him  shall  seem  tit. — A  writ  of  summons  issued  out  of  the  court  of 
Queen's  Bench  in  Ireland,  after  the  passing  of  the  last-mentioned  act,  against  an 
incorporated  joint^stock  company  registereci  and  carrying  on  business  in  London, 
and  also  carrying  on  business  l)y  one  R.,  ;in  agent,  in  Dul)lin,  was,  under  an  order 
of  the  court  for  substituted  service,  served  by  delivering  a  copy,  with  a  copy  of  the 
order,  to  the  Dublin  agent,  K.,  and  by  sending  similar  copies  by  post,  addressed  to 
the  compan3''s  agent  at  their  ollice  in  London.  An  appearance  was  afterwards,  by 
leave  of  the  couit,  entered  upon  such  service,  and  judgment  signed  against  the 
company: — Held, — athrming  the  judgment  of  the  court  of  Common  Pleas, — that 
an  action  might  be  maintained  upon  such  judgment  in  the  courts  of  this  country  ; 
there  being  nothing  to  shew  that  it  was  contrary  to  natural  justice,  or  i)ronounced 
without  jurisdiction. 

Error  upon  a  judgment  of  the  Exchequer  Chamber,  atlirming  a  judgment  of  the 
court  of  Common  Pleas,  in  an  action  upon  a  judgment  of  the  Queen's  Bench  in  Ireland, 

(a)  The  defendant  being  the  moving  party,  the  names  of  the  plaintiti'  and  defen- 
dant in  the  j)roccedings  in  error,  in  this,  as  in  the  next  case,  were  reversed.  The 
reporter  has,  however,  thought  it  more  correct  to  describe  the  cause  by  its  original 
title,  the  Common  I^aw  Proc^edure  Act,  1852,  — 15  &  16  Vict.  c.  76,  s.  148,— having 
abolished  writs  of  error,  and  declaied  that  "  the  proceeding  to  error  shall  bo  a  step 
in  the  cause." 

The  same  inconvenient  uncertiiinty  prevails  in  practice  with  regards  to  appeals 
under  the  Common  Law  Procedure  Act,  1854, — 17  &  18  Vict.  c.  125,  ss.  34  et  se(|. 
Sometimes  the  originjil  title  of  the  cause  is  ])reservod  throughout,  whichever  side  may 
be  the  ap])ollaut,  as  in  1,'oiinis  v.  Hhcrliaidl,  ante,  p.  482,  and  llidinan  v.  Co.r,  ante, 
p.  523,  and  sometimes  the  names  of  the  jjarties  are  reversed. 

The  wise  which  stai'ted  in  the  court  l)elow  as  llirlnnan  v.  (.'or.  ami  IFhcakruft, 
became  in  the  House  of  Lords  "  ll'hriilciv/t  an<l  lllarkircll  uml  Siiii/li,''--{h{'.  parties 
having  arranged  to  take  the  o|)inion  of  the  court  of  ultimate  ajjpeal  in  annllier  ciuse 
arising  out  of  the  .same  deed,  which  involved  a  rlaiiu  for  goods  sold  and  deliveied  as 
well  as  upon  a  bill  of  exchange. 

The  more  convenient  course  in  these  cases  ol)viously  would  be,  to  intitule  them  as 
all  other  appeals  have  usually  becMi  intituled, — "  /•jUrhanlt,  .i/i/iellanl,  Unlierts,  llex/ion- 
dcnl,"  for  instance. 
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and  also  for  costs  of  an  order  made  in  the  suit  there, — the  original  action  being  brought 
upon  a  policy  effected  with  the  defendants  as  hereinafter  stated. 

In  January,  1S52,  the  defendants,  a  joint-stock  company  duly  registered  pursuant 
to  the  statute  7  &  8  Vict.  c.  110,  carried  on  the  business  of  life-assurance  in  London 
under  the  style  of  the  Professional  Life- Assurance  Company,  their  principal  office  being 
at  No.  76  Cheapside,  London,  where  one  Edward  Baylis  was  their  manager,  secretary, 
and  actuary.  I'hey  likewise  had  an  agent  in  Dublin,  named  Kamsay,  who  was  employed 
to  obtain  life-assurances  for  them  there. 

On  the  15th  of  January,  liS52,  the  plaintift'  commenced  an  action  against  the 
company  in  the  court  of  Queen's  Bench  in  Leland,  upon  a  policy  of  insurance  eflfected 
[598]  with  them  through  their  Dublin  agent,  and  on  the  same  day  a  copy  of  the  writ 
of  smumons  was  served  upon  Kamsay  by  one  Egan,  a  messenger.  No  notice  of  the 
issuing  of  that  writ  was  ever  given  or  inserted  in  the  DuhUn  Gazette  or  in  any  of  the 
local  newspapers  in  the  county,  city,  or  district  in  which  the  defendants  resided  or 
carried  on  business,  or  in  which  Kamsay  resided  or  carried  on  business,  as  required  by 
the  13  &  14  Vict.  c.  IS,  the  act  then  in  force  for  the  regulation  of  process  and  procedure 
in  Ireland. 

On  the  16th  of  January,  upon  the  motion  of  the  plaintili',  founded  on  an  affidavit  of 
service  by  Egan,  an  oi'der  was  made  by  the  court  of  Cjlueen's  Bench  in  Ireland,  that 
service  of  the  writ  upon  the  defendants,  liy  delivering  a  copy  of  the  writ  and  of  the 
order  to  Kamsay,  and  sending  copies  thereof  through  the  post  to  the  London  agent, 
should  be  deemed  good  service. 

On  the  19th  of  January,  Egan  served  papers  purporting  to  be  copies  of  the  writ  and 
order  (but  which  papers  in  fact  were  not  true  copies,  the  word  "Life  ''  being  omitted 
therefrom  respectively  in  the  description  of  the  company)  upon  Kamsay,  and  sent  true 
copies  of  the  writ  and  order  through  the  general  post,  in  a  letter  addressed  to  Baylis 
at  the  company's  office  in  London. 

On  the  29th  of  January,  upon  an  affidavit  by  Egan  of  the  due  service  of  the  writ  and 
order,  an  order  was  made  by  the  Irish  court  that  the  plaintift'  might  enter  an  appearance 
for  the  defendants,  therein  described  as  "  The  Professional  Assurance  Company.''  An 
appearance  was  accordingly  entered  by  the  plaintift';  and,  on  the  4th  of  February, 
a  declaration  was  filed,  and  on  the  16th  judgment  was  signed  for  want  of  a  plea. 

On  the  21st  of  February,  an  application  was  made  on  behalf  of  the  defendants  to 
the  court  of  Queen's  Bench  in  Ireland,  to  set  aside  the  appearance  and  declaration,  on 
the  ground  of  irregularity  :  Ijut  the  rule  was  refused,  with  costs. 

[599]  This  action  was  commenced  on  the  above  judgment,  and  on  the  order  for 
costs,  on  the  18th  of  December,  1852.  The  defendants  pleaded  never  indebted,  and 
also  a  special  plea  alleging  that  they  never  were  served  with  process  in  the  original 
action,  that  the  appearance  was  irregularly  entered  for  them  by  the  plaintift',  and 
judgment  signed  again.st  them  when  they  were  not  within  the  jurisdiction  of  the 
Irish  court,  and  had  not  been  served  with  any  summons  or  process  to  appear  to  the 
action.  To  this  plea  the  plaintift'  replied  the  order  for  substituted  service,  and  the 
ser\ace  under  it.  The  defendants  rejoined  that  they  were  at  the  time  the  order  was 
obtained  a  corporation  aggregate  within  the  intent  and  meaning  of  the  13  &  14  Vict, 
c.  18,  and  that  the  order  was  obtained  upon  an  affidavit  representing  that  Kamsay  was 
an  agent  of  the  company  within  the  act,  whereas  in  fact  he  was  not  such  agent.  The 
plaintift'  surrejoined,  setting  forth  the  affidavit  and  the  ordei-  for  substituted  service, 
and  averring  that  the  affidavit  was  true.  To  this  the  defendants  demurred  ;  and  they 
also  joined  issue. 

The  demurrer  was  argued  in  the  court  of  Common  Pleas,  in  Trinity  Tei-m,  1853, 
before  Jervis,  C.  J.,  Maule,  J.,  Cresswell,  J.,  and  Williams,  J.,  when  judgment  was  given 
for  the  plaintift,  on  the  ground  that  the  plea  did  not  shew  that  the  defendants  had  not 
notice  of  the  writ.     See  the  report,  13  C.  B.  787. 

The  issues  of  fact  came  on  for  trial  at  the  sittings  after  the  same  term,  when  the 
facts  wei'e  stated  in  a  special  verdict,  which  came  on  for  argument  in  the  court  of 
Common  Pleas  in  Trinity  Term,  1857;  and  the  court,  after  time  taken  to  consider, 
gave  judgment  for  the  plaintift'  on  the  first  count,  and  for  the  defendants  on  the  second. 
See  2  C.  B.  (N.  S.)  211. 

The  defendants  thereupon  brought  error  in  the  E.x^chequer  Chamber,  and  the  case 
now  came  on  for  argu-[600]-ment  l)efore  Coleridge,  J  ,  Erie,  J.,  Martin,  B.,  Crompton,  J., 
and  Watson,  B. 
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Tho  grounds  of  error  were, — "That  the  judgment  rlecliircfl  on  was  irregularly 
obtained  in  the  eourt  of  t^lueen's  Heneh  in  Ireland,  and  was  a  nullity  as  against  the 
defendants,  —that  the  defendants  were  not  properly  served  with  the  writ  or  a  copy 
of  the  writ  of  summons  issued  in  the  action  in  which  the  judgment  was  signed  in 
Ireland, — that  the  name  of  the  company  in  the  writ  of  summons  so  issueil  ditt'ered 
from  the  registered  name  of  the  defendants, — that  Ramsay  was  not  such  an  agent  of 
the  company  in  Ireland  as  the  act  of  1.'5  it  14  VMct.  c.  IS,  for  the  regulation  of  process 
and  practice  in  Ireland  contemplated,  upon  whom  a  writ  of  summons  issued  against 
the  defendants  could  be  served, — that  Bajdis  was  not  and  is  not  shewn  to  be  or  to 
have  been  the  'London  agent'  of  the  company  mentioned  in  the  orclcr  of  the  court 
of  t^)neeii's  Bench  in  Ireland  of  the  Ifilh  of  January,  1852, — that  it  does  not  appear 
that  any  copy  of  the  writ  of  sunnnons  issued  in  the  Irish  court,  or  of  the  order  of 
the  court,  was  ever  served  upon  or  ever  reached  Baylis,  or  the  London  agent  of  the 
company, — that  the  order  of  the  coui-t  of  Queen's  Bench  in  Ireland,  of  the  Kith  of 
January,  to  substitute  service,  was  not  intituled  or  made  in  the  action  there  pending 
against  the  defendants, — that  no  copy  of  the  writ  of  summons  was  served  upon  Kamsay, 
pursuant  to  the  order  of  the  16th  of  January,  1852 — that  no  appearance  was  properly 
entered  for  the  defendants  in  Ireland, — that  there  was  not  and  had  not  been  any 
sufficient  or  any  notice  of  the  issuing  of  the  writ  of  summons  in  the  Dublin  Gazette 
and  one  local  newspaper,  as  required  by  the  act  — that  there  was  no  affidavit  of  any 
such  notice  as  iei|uired  by  the  8th  section  of  the  statute, — that  there  was  not  and  is 
not  any  such  judgment  against  the  defendants,  and  binding  upon  them  in  this  action, 
[601]  as  mentioned  in  the  first  count, — that  no  action  lies  upon  the  order  or  rule 
deolai-ed  on  in  the  second  count  of  the  declaration, — that  there  was  no  rule  or  order 
made  against  the  defendants  in  their  registered  name,  or  at  all,  so  as  to  bind  them, — 
that  the  9th  section  of  the  act  does  not  apply  to  a  corporation  at  all,  and  at  all  events 
not  to  a  corpoi'ation  out  of  Ireland, — that  the  8th  section  of  the  act  does  not  apply 
to  proceedings  against  the  defendants'  company, — that  the  defendants'  company  is 
not  a  company  or  corporation  within  the  jurisdiction  of  the  court  in  Ireland, — that 
there  was  not  and  is  not  any  such  seeretaiy  or  officer  of  the  defendants  as  contemplated 
by  the  8th  section  of  the  act  above  referred  to, — that  there  could  be  no  service  on  any 
such  officer  within  the  meaning  of  that  section, — that  the  43  G.  3,  e.  53,  is  not  applicable 
to  this  case,  and  the  judgment  in  Ireland  cannot  be  sustained  by  virtue  of  such  act, — 
that  the  court  of  <j)ucen's  Bench  in  Ireland  had  no  jui-isdiction  to  authorize  an  appear- 
ance to  be  entered  for  the  defendants,  nor  had  that  comt  jurisdiction  to  give  judgment 
against  the  defendants,  or  to  make  such  rule  or  order  as  in  the  declaration  mentioned, 
- — and  that,  even  if  the\'  could  have  had  such  jurisdiction  under  the  act  rcfci-rcd  to, 
there  were  conditions  precedent  to  such  jurisdiction,  which  had  not  been  complied 
with  or  observed." 

Bovill,  (^.  C.  (with  whom  was  Byles,  Serjt.),  for  the  defendants.  The  main  ques- 
tion arises  upon  the  issue  on  never  indebted.  The  judgment  upon  which  this  action 
is  brought  is  obtained  against  the  defendants,  a  corporation  estalili.shed  in  London, 
where  they  have  an  otlice  and  an  agent.  It  appears  al.so  by  the  special  verdict  that 
the  defendants  carried  on  business  likewise  in  Dublin,  whei'c  they  had  au  agent 
named  Ram.say.  A  writ  of  summons  having  issued  against  the  defend  [602]-aHls  in 
the  court  of  t,)ueon's  Bench  in  Ireland,  the  service  was  ett'ected  by  delivering  a  copy 
to  liiimsay,  the  agent  in  Dui)iin,  and  by  sending  another  copy  by  the  general  ])ost 
addressed  to  Mr.  IJaylis,  the  agent  of  the  defeuflants  in  Lonflon,  at  their  princi])al 
office.  No  notice  of  the  issuing  of  the  wi'it  was  given  in  the  /iiili/iii  (!n:iitt'  dv  in 
any  local  ncwsjjaper  of  the  city  or  district  where  the;  agent  resided  :  bnl  .an  order  of 
the  ('ourt  was  obtained  declaring  that  the  ;ibove  should  be  deemed  good  service  of  the 
writ  upon  the  company.  And  upon  that  order  an  apiicarance  w;is  entered  for  the 
defendants,  and  judgment  signed.  The  (|uestion  is,  whether  that  is  a  valid  judgment, 
binrling  upon  the  defendants  in  thi.s  country.  Now,  it  is  an  inilisputable  principle  of 
law,  that  no  court  can  by  its  own  inherent  powiM'  accjuirc  any  jurisdiction  beyond  the 
limits  of  the  territoiy  in  which  it  is  established.  Kven  the  legislature  of  the  three 
kingdoms  camiot  create  a  juri.sdiction  over  subjects  beyond  their  limit.s  It  may, 
indeed,  ])rovide  for  the  service  of  process  on  persons  abroad  ;  and  a  judgment  obtainecl 
upon  such  service  may  be  of  force  and  etti<acy  .against  persons  and  property  within 
the  juri.sdiction  :  but  it  can  have  no  extra  territorial  jurisdiction  :  See  Story's  Con- 
flict, g§  539,  556,  557.     [Martin,  \'>.     If  you  say  lli.it  tlio  judgment  is  a  nullity.  I  can 
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understand  you.]  The  first  proposition  contended  for  is,  that  there  can  l)e  no  jurisdic- 
tion beyond  the  territorial  liniit.s,  by  means  of  a  service  such  as  this.  On  the  other 
hand,  it  will  be  insisted  that  the  Irish  court  has  acquired  a  jurisdiction  over  this 
corporation  either  by  virtue  of  its  own  practice  or  by  one  or  other  of  two  st^itutes, — 
the  43  6.  3,  c.  .53,  or  the  13  &  H  Vict.  c.  18.  It  was  contended  on  the  argument  in 
the  court  below  that  the  last-mentioned  statute  repealed  the  former ;  but  the  court 
gave  judgment  for  the  plaintiff  on  the  ground  either  that  the  8th  section  of  the 
43  G.  3,  c.  53,  [603]  was  not  repealed  by  the  9th  section  of  the  13  &  14  Vict.  c.  18, 
or  that  the  9th  section  was  complied  with.  The  case,  it  is  submitted,  is  not  within 
either  statute.  The  object  of  the  43  G.  3,  c  53,  as  declared  by  the  preamble,  was, 
to  assimilate  as  far  as  might  be  the  process  of  the  Irish  courts  to  that  of  the  superior 
courts  of  this  country  ;  and  the  8th  section  enacted,  "  that,  whenever  it  appeared  to 
the  court  out  of  which  the  process  issued,  that  all  due  diligence  had  been  used  to 
have  the  process  of  the  court  personally  served,  yet  that,  undei'  the  special  circum- 
stances of  the  case,  appearing  to  the  court  by  the  affidavit  of  the  plaintill'  or  his 
attorney,  or  the  attorney  employed  for  the  purpose  of  having  the  process  persouallj' 
served,  that  it  was  impossible  to  procure  personal  service,  that  then  and  in  such  case 
it  should  and  might  be  lawful  for  the  court  out  of  which  the  process  issues,  to  substi- 
tute such  other  kind  of  service  as  to  them  .should  seem  fit."  In  the  first  place,  it  is 
submitted  that  that  pro\'ision  has  no  application  to  corporations  at  all.  A  corporation 
could  not  be  served  personally  :  the  only  mode  of  enforcing  its  appearance  to  process 
was  by  distringas  ;  and  that  mode  failed  where  the  corporation  had  no  land  or  goods 
within  the  jurisdiction.  The  Irish  courts  seem  to  have  assumed  that  the  8th  section 
of  the  43  C4.  3,  c.  53,  did  apply  to  corporations  :  but  the  practice  will  not  enlarge  the 
language  of  the  act  of  parliament.  The  question  of  the  power  of  the  Irish  courts  to 
order  substituted  service  was  much  considered  in  the  case  of  I'hehin  v.  Johntimi,  7  Irish 
Law  Rep.  527.  Lord  Chief  Baron  Brady,  in  giving  judgment,  refers  to  the  statutes 
then  in  force  for  regulating  the  service  of  process  in  England,  12  G.  1,  c.  29,  and  5  G.  2, 
c.  27,  and  says, — "  No  powers  are  given  by  those  statutes  to  substitute  the  service  of 
process ;  in  other  respects,  they  ai-e  analogous  to  the  43  G.  3,  c.  53  ;  but  the  first  of 
them  contains  very  remark-[604]-able  words.  It  provides,  that,  in  all  cases  where 
the  cause  of  action  shall  not  amount  to  the  sum  of  101.  or  upwards,  and  the  plaintifl" 
shall  proceed  by  way  of  process  against  the  person,  he  shall  not  arrest  the  defendant, 
but  shall  serve  him  personally,  within  the  jurisdiction  of  the  court,  with  a  copy  of  the 
process.  So  that,  in  that  act,  there  is  no  power  to  substitute  service  ;  and  it  is 
expressly  requii'cd  that  the  service  be  made  within  the  jurisdiction.  That  being  the 
condition  of  the  law  in  England,  the  43  G.  3,  c.  53  (Irish),  is  now  to  be  considered. 
It  is  analogous  to  the  1  2  G.  1  and  the  5  G.  2  (English)  so  far  as  those  acts  prohibit 
arrest  for  sums  luider  a  specified  amount,  and  in  the  mode  of  enforcing  appearances. 
The  3rd  section  of  the  43  G.  3,  c.  53,  is  that  which  corresponds  with  the  2nd  section 
of  the  12  G.  1,  c.  29  ;  but  it  omits  those  remarkable  words,  'within  the  jurisdiction 
of  the  court'  And  that  appears  to  have  been  done  studiously.  It  is  an  omission 
deserving  of  great  observation,  and  calculated  to  raise  serious  questions  as  to  what 
were  the  purposes  of  the  legislature  in  pas.sing  the  43  G.  3.  Consequent  on  that 
omission,  there  is  in  the  43  G.  3  a  special  provision  which  exists  in  none  of  the 
English  acts,  viz.  the  8th  section,  which  authorizes  the  court  to  substitute  service  of 
the  process.  I  apprehend  that  for  the  last  forty  years, — I  may  say,  from  the  passing 
of  that  act, — there  has  been  a  curi-ent  of  decision,  in  this  court,  at  least,  which  I  con- 
ceive has  put  this  construction  upon  this  act  of  parliament,  that  it  warrants  the 
substitution  of  service  upon  a  party  not  bodily  present  in  this  countrj'."  This  court, 
it  is  conceived,  will  hardly  go  along  with  the  Chief  Baron  in  that  He  then  goes  on 
- — "  In  cases  of  actions  upon  policies  of  insurance,  service  of  process  has  been  from 
time  to  time  substituted  upo.i  persons  acting  as  agents  of  the  insurance  company,  and 
making  this  eonti-act  for  them  ;  and  that  course  of  practice,  hitherto  undisturbed 
[605]  by  any  authority  or  legal  proceeding,  has  continued  :  establishing  the  existence 
of  a  power  in  the  court  to  act  in  substituting  service  of  process  upon  persons  not 
bodily  present  within  the  jurisdiction.  So  that  it  occurs  to  me,  that,  taking  the 
course  and  practice  of  this  court  as  one  long  established,  it  really  comes  to  no  more 
than  a  question  of  discretion  how  far  the  court  will  exercise  the  power  given  to  it  by 
the  act ;  and  I  think  it  has  not  unwisely  considered  that  it  had  this  power,  having 
regard  to  the  omission  of  those  remarkable  words  in  the  43  G.  3,  and  the  introduction 
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of  the  clause  aiithoi-izing  the  substitution  of  service  into  it.  How  far  that  modifica- 
tion of  the  English  acts  was  made  in  the  i'.i  G.  3,  hy  reason  of  the  peculiar  cii'cum- 
stances  of  this  country,  is  not  for  me  to  consider.  I  may  think  it  was  designed  to 
meet  the  circumstances  of  the  country  ;  l>ut  it  is  sufficient  to  say  that  there  is  no 
unsubstantial  ground  for  the  opinion  that  the  court  originally  was  right  in  assuming 
that  the  act  gave  them  jurisdiction  to  substitute  service  on  persons  not  bodily  within 
the  jurisdiction."  That  was  not,  like  this,  the  case  of  an  attempt  to  enforce  a  judg- 
ment so  obtained  out  of  Ireland  :  and  the  Chief  Baron  at  the  end  of  his  elaborate 
judgment  has  this  iraportunt  qualification, — "  How  far  the  plaintiff  may  make  any 
judgment  he  may  obtiiin  in  this  case  available,  or  whether  he  can  make  it  available 
elsewhere  than  in  Ireland,  is  not  for  us  to  consider :  but,  regard  being  had  to  the 
decisions  in  England  with  respect  to  foreign  judgments,  I  think  it  would  he  difficult 
for  the  defendant  to  contend  successfully  that  a  judgment  here  would  not  bind  him 
there."  And  undoubtedly  it  would,  if  the  case  were  brought  within  the  words  of  an 
act  of  the  imperial  legislature.  [Martin,  B.  Do  you  contend  that  this  proceeding 
was  a  nullity?]  Yes.  The  case  of  Thr  Bank  of  Auslnilasia  v.  .Vw?,  IG  Q.  H.  717, 
shews  that,  in  an  action  on  a  foreign  or  colonial  [606]  judgment,  the  judgment  is 
examinable  for  the  purpose  of  shewing  want  of  jurisdiction,  or  that  the  defendant  was 
not  summoned,  or  that  the  judgment  was  fraudulently  obtained,  though  it  is  not 
examinable  upon  the  merits,  as,  for  the  purpose  of  shewing  that  the  contract  sued 
upon  was  not  made,  or  was  procured  by  fraud,  or  that  the  judgment  was  eri'oneous. 
It  all  comes  to  a  question  of  jurisdiction.  [Coleridge,  J.  The  43  G.  3,  c.  53,  assumes 
that  the  jurisdiction  exists ;  it  merely  professes  to  regulate  the  practice  of  the  court.] 
To  make  this  a  valid  judgment,  it  must  be  shewn  that  the  provisions  of  the  statute 
have  been  strictly  complied  with  ;  and  this  cannot  be  done.  For  instance,  the  8th 
section  requires  that  the  special  circumstances  which  are  to  set  the  court  in  motion 
shall  be  made  to  appear  by  the  affidaxit  of  the  plaintitt',  or  his  attorney,  or  the  attorney 
employed  for  the  purpose  of  having  the  process  personally  served  :  and  that  provision 
was  not  complied  witli  here  ;  for,  the  only  ;iffidavit  produced  was  that  of  a  common 
process-server.  The  words  "as  to  them  shall  seem  fit,"  do  not  impowei'  the  court  to 
authorize  a  service  in  a  foreign  country.  The  13  &  H  Vict.  c.  18,  virtually  repealed 
and  put  an  end  to  the  powers  and  provisions  of  the  43  G.  3,  c.  53,  at  all  events  as  to 
the  new  process  established  by  that  act.  The  title  of  the  act  is,  "  An  act  for  the 
regulation  of  process  and  practice  in  the  superior  courts  of  common  law  in  Ireland  :" 
and  the  preamble  sbites  that  "  the  process  now  in  use  for  the  commencement  of 
personal  actions  in  Her  Majesty's  superioi-  couits  of  common  law  in  Ireland  is,  by 
reason  of  its  variety,  multiplicity,  and  fiction,  inconvenient  and  ol)jectionable,  and  it 
is  expedient,  for  the  better  administi'ation  of  justice,  to  establish  uniformity  of 
process  ami  practice  in  the  said  courts."  It  is  impossible  in  the  face  of  that  to 
say  that  all  the  old  statutes  and  ancient  practice  as  to  service  of  process,  are 
[607]  still  existing.  [Crompton,  J.  Appearance  sec.  stat.,  for  instance.]  Just  so. 
The  new  act  contains  vaiious  provisions  for  "  substituted  service."  In  Dwarris  on 
Statutes,  2nd  edit.  p.  477,  it  is  .said:  "It  is,  as  a  maxim,  generally  true,  that,  if  an 
attirmative  stjitute  which  is  introductory  of  a  new  law,  direct  a  thing  to  be  done  in  a 
certain  manner,  that  thing  shall  not,  even  although  there  are  no  negative  words,  bo 
done  in  any  other  manner."  For  this  the  author  cites  Shule  v.  Drab:,  Hobart,  298, 
U'clhen  v.  I'ldldviu,  I  Sid.  55,  56,  Rex  v.  Sparrmv,  2  Stra.  1124,  and  2  T.  II.  395.  Now, 
heie,  the  recital  of  the  13  it  14  Vict.  c.  1«,  virtually  swecqis  away  all  the  old  pi-ocess, 
and  all  former  statutory  provisions  applicable  to  it.  The  2nrl  section  provides  for  the 
ordinary  case  of  service,  which  must  be  |)ersoual,  and  witliin  I  lie  jurisdiction  of  the 
court.  The  7th  section  provides  for  the  entry  of  ajipearancc,  where  the  defendant  h;us 
been  served  personally.  Then  comes  the  X\,\\  section,  which  proj)oses  to  make  jirovi 
sion  for  the  seivice  of  process  upon  incorporated  bodies  and  the  like,  and  which  in 
substance  and  in  terms  apjjlies  to  the  Ciuse  now  before  the  court :  and  that  requires  a 
notice  of  the  issuing  of  the  writ  to  be  given  in  the  Duhlin  (!ar.illv.  and  in  a  local  news- 
paper. The  argument  on  the  other  side  is,  that,  notwithstanding  that  express  pro- 
vision, the  43  G.  3,  e.  53,  s.  8,  is  still  in  existence,  and  authorizes  the  couii  to  sub- 
stitute service  in  any  maimer  and  in  any  jjlace  they  may  think  proper.  It  is  coiieedod 
that  the  case  is  not  within  the  13  iV  11  Vict.  c.  18.  [Coleridge,  ^.  Hero  is  a 
corporation,  residing,  as  far  as  a  corporation  can  reside,  out  of  the  jurisdiction  of  the 
court,  but   having  a  known   icsfjonsible  agent  within   the  jurisdiction,  through  whom 
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they  can  be  propei'ly  served.  Suppose  there  has  been  no  personal  service,  but  appli- 
cation is  made  to  a  judge  at  Chambers  to  avithorize  substituted  sei^ice,  and  a  question 
arises  as  to  [608]  whether  or  not  there  has  been  a  sutticient  notice  given  in  the  Gazette, 
and  the  judge  impropei'ly  decides  that  there  has  been,  and  directs  an  appearance  to 
be  entered  ;  and  suppose  that  order  was  lirought  for  review  before  the  Irish  court,  and 
they  improperly  upheld  it :  could  all  that  be  ripped  up  in  an  action  upon  the  judgment 
in  this  country  ?]  It  is  submitted  that  it  might.  [Erie,  J.  Do  you  contend  that  this 
judgment  was  erroneous  and  i-eversible  in  Ireland  ?  or  was  it  a  mere  irregularity  T\  It 
is  altogether  a  nullitj' :  it  proceeds  upon  an  assumption  which  has  no  foundation  in 
fact,  viz.  that  the  requirements  of  the  statute  have  been  complied  with.  [Erie,  J. 
Where  jurisdiction  depends  upon  a  fact,  the  question  whether  a  court  can  give  itself 
jurisdiction  by  finding  the  fact,  is  one  I  have  never  seen  decided.]  The  court  of 
Common  Pleas  decided  that  the  case  was  either  within  the  9th  section  of  the  13  &  14 
Vict.  c.  is,  or  within  the  43  G.  3,  c.  53.  There  is  nothing,  however,  in  the  former 
enactment  which  applies  to  coiporations  :  it  could  only  be  intended  to  apply  to  persons 
capable  of  being  served  personally  :  if  it  embraced  corporations,  it  would  vii'tually 
repeal  the  Sth  section.  This  difficulty  was  attempted  to  be  got  over  by  a  reference 
to  the  intei'pretation  clause,  s.  51  :  but  the  words  in  s.  9,  are  not  "  party  "  and  "  person," 
but  "defendant.''  Upon  this  point,  the  court  below  express  no  opinion, — Cresswell,  J., 
in  delivering  judgment,  observing,  that,  "if  it  had  been  necessary  to  the  maintenance 
of  this  action  to  say  that  the  9th  section  gave  the  court  power  to  order  substituted 
service  in  this  case,  there  would  probably  have  been  some  ditference  of  opinion  on 
the  bench."  [Coleridge,  J.  You  are  inviting  us  to  consider  whether  that  which  was 
done  in  the  Irish  court  was  rightly  done  there.  If  this  had  been  the  case  of  an 
individual  residing  in  Ireland,  instead  of  a  corporation  carrying  on  business  here,  the 
question  would  have  been  [609]  the  same.  Could  the  individual  in  that  case  have 
set  up  the  absence  of  natural  justice,  in  an  action  brought  upon  the  judgment 
here?  Eile,  J.  I  have  always  understood  that  the  only  ground  upon  which  our 
courts  can  refuse  to  give  efiect  to  a  foreign  judgment  is,  that  the  whole  foundation  of 
the  proceeding  in  the  foreign  court  fails.]  The  contention  here  is,  that  the  whole 
foundation  for  this  judgment  fails,  because  the  court  of  Queen's  Bench  in  Ireland  had 
no  jurisdiction.  [Watson,  B.  The  question  is  whether  the  proceeding  is  contrary  to 
natural  justice.]  Story,  in  §  539,  says  :  "  Vattel  (B.  2,  ch.  8,  §  S4)  lays  down  the  true 
doctrine  in  clear  terms.  '  The  sovereignty  (says  he),  united  to  domain,  establishes  the 
jurisdiction  of  the  nation  in  its  territories  or  the  country  which  belongs  to  it.  It  is 
its  province,  or  that  of  its  soveieign,  to  exercise  justice  in  all  places  under  its  juris- 
diction, to  take  cognizance  of  the  crimes  committed,  and  the  differences  that  arise  in 
the  country.'  On  the  other  hand,  no  sovereignty  can  extend  its  process  beyond  its 
own  territoiial  limits,  to  subject  either  persons  or  property  to  its  judicial  decisions. 
Every  exertion  of  authority  of  this  sort  beyond  this  limit  is  a  mere  nullity,  and  incap- 
able of  binding  such  persons  or  property  in  any  other  tribunals."  And  Parke,  B.,  in 
JeffiTi/a  v.  Boofici/,  4  House  of  Lords  Cases,  815,  926,  says:  "It  is  clear  that  the  legis- 
lature has  no  power  over  any  persons  except  its  own  subjects,  that  is,  ])ersons  natural- 
born  subjects  or  resident,  or  whilst  they  are  within  the  limits  of  the  kingdom.  The 
legislature  can  impose  no  duties  except  on  them  ;  and,  when  legislating  for  the  benefit 
of  peisons,  must  prima  facie  be  considered  to  mean  the  benefit  of  those  who  owe 
obedience  to  our  laws,  and  whose  interests  the  legislature  is  under  a  correlative 
obligation  to  protect." 

Shee,  Serjt.  (with  whom  were  J.  A.  Ru.ssell  and  Fin-[610]-lason),  contrk(a).     The 

(a)  The  points  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  1.  That  the  original  judgment  cannot  be  deemed  a  nullity,  unless  it  appear 
clearly  that  it  was  obtained  in  a  manner  contrary  to  natural  justice  ;  and  that  this  by 
no  means  appears,  for  it  does  not  appear  that  the  defendants  had  not  notice  and  know- 
ledge of  the  writ  befoi'e  the  judgment,  nor  that  they  were  not  actually  served  with  it 
in  time  to  appear  : 

"  2.  That  it  sufficiently  appears  that  the  defendants  had  notice  of  the  writ,  and 
were  actually  served  with  it  in  time  to  appear  thereto  before  the  judgment  was 
signed  : 

"  3.  That,  according  to  the  common  law  of  England  and  Ireland,  such  service  as 
it  appears  took  place  could  at  the  worst  be  only  irregular  ;  so  that  the  judgment  would, 
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only  qufsliuii  fur  the  cuiisideratiuii  of  tho  court  now  is,  wliethor  thu  siihstitiilcd  service 
authorized  In'  the  Irish  court  was  so  defective  and  nu-[611]-gatory  that  a  judgment 
founded  upon  it  is  contrary  to  natural  justice,  and  incapable  therefore  of  being  made 
the  foundation  of  an  action  in  the  courts  of  this  country.  The  answer  to  the 
objections  which  have  been  urged  on  the  other  side  is  threefold, — first,  that  the  pro- 
ceedings in  the  Irish  court  were  in  strict  conformity  with  the  l.'i  i^  14  Vict.  c.  18, 
s.  9, — secondly,  that  thev  were  good  at  common  law,  independently  of  any  statutory 
provision, — thiidly,  that  the  grounds  of  the  judgment  are  not  examinable  here  at  all. 
1.  The  sUitute  contemplates  and  provides  for  three  eases, — one,  where  an  appear- 
ance may  be  entered,  under  s.  7,  on  the  defendant's  default  where  he  has  been  served 
personally  :  and  this  is  a  mere  re-enactment  of  the  law  as  it  stood  before, — the 
second,  under  s.  8,  whei'e  the  defendants  are  a  corporation  or  aggregate  body  in 
Ireland,  who  aie  to  be  served  through  a  known  otticer  or  agent ;  and,  in  that  case,  to 
make  the  service  good,  a  notification  of  the  [612]  issuing  of  the  writ  is  to  be  given  in 
the  Dublin  Gasette  and  in  a  local  newspaper,— and  the  third,  under  section  9,  which 
contemplates  two  conditions  of  things,  one  applicable  to  cases  where  the  defendant 
(including  corporations)  is  within  the  jurisdiction,  the  other  where  the  defendant  is 
out  of  the  jurisfliction  and  can  be  properly  served  through  an  agent,  or  has  removed 
to  avoid  service.  The  present  case  falls  within  the  second  category.  On  these,  or 
"on  any  othei-  good  and  sufficient  grounds  "  (of  which  the  court  alone  is  to  judge),  it 
may  authorize  a  substitution  of  service  in  such  manner  as  it  shall  think  fit.  It  is  true 
that  "defendant"  is  the  only  word  used  in  desei'ibing  the  party  to  be  affected  by  the 
service.  But  the  interpretation  clause  provides  that  "any  words  importing  the  singular 
number  or  the  mascular  gender  only  shall  be  understood  to  include  several  persons  as 

unless  such  service  were  set  aside  for  irregularity,  be  valid  ;  and  that,  whether  it  could 
be  so  set  aside,  was  a  matter  moi'ely  of  practice,  which  it  must  be  presumed  was 
decided  according  to  the  course  and  practice  of  the  court  in  Iieland,  and  on  which 
there  is  by  law  no  appeal  to  the  courts  of  this  country : 

"4.  That,  even  supposing  it  necessary,  in  order  to  sustain  the  judgment,  to  have 
recourse  to  the  statute  referred  to,  whether  Ramsay  was  an  'agent'  within  its  mean- 
ing and  eft'ect,  was  a  rpiestion  of  fact  propci'ly  determinable  by  the  couit  in  Ireland, 
and  which  it  appears  was  determined  by  that  couit,  and  which  it  must  be  presumed 
was  rightly  determined  : 

"5.  That,  even  if  the  court  can  see  that  the  <(ucstion  was  wrongly  determined,  it 
appears  that  it  was  a  mere  matter  of  ii  regularity,  not  att'ecting  the  validity  of  the 
judgment : 

"  (5.  That  it  appears  that  the  defendants  did  by  their  counsel  and  attorney  actually 
appear  in  the  coui-t  in  Ireland,  and  apply  to  set  aside  the  judgment  on  the  ground 
that  notice  of  it  had  not  been  published  in  the  Ga~eth,  and  did  admit  that  they  had 
been  in  fact  served  with,  or  had  notice  and  knowledge  of,  the  writ  in  time  to  appear 
thereto  according  to  its  exigency  : 

"7.  That  all  the  matters  relied  on  by  the  defendants  are  matters  of  mere  irregu- 
larity of  which  they  cannot  now  take  ad\ant;igo,  and  were  not  conditions  preccilent  to 
the  validity  of  the  service  oi'  judgment  : 

"K.  'i'hat  Ramsay  was  an  agent  of  the  (^oinp.uiy  within  the  meaning  of  the  statute, 
upon  whom  service  might  be  made  : 

"9.  That  Baylis  was  a  manager  or  agent  of  the  company  upon  whom  service  might 
be  mafle,  and  that  his  having  been  seived  out  of  the  jurisdiction  of  the  Irish  court,  or 
by  letter,  was  a  mere  matter  of  irregularity,  of  which  the  defendants  did  not  when 
before  the  Irish  court  seek  to  tjike  advantage,  and  of  which  they  cannot  now  tnke  any 
advantage,  anfi  that  judgment  upon  such  .service  was  valid  : 

"  10.  That  the  company  was  a  corporation  within  the  moaning  of  the  statute,  .-ind 
within  the  jurisdiction  of  the  Irish  court: 

"  11.  That  the  .statute  4.'<  (i.  .'{,  c.  .O.-J,  s.  ,s,  and  the  8lh  and  i)th  sections  of  the 
statute  l.'J  it  14  Viet.  c.  IH,  did  apply  t<i  the  company,  and  authorize  such  proceedings 
iis  it  appears  took  place,  and  which  it  iscontcndcij  I'cndcrcil  tin'  judgment  regular  .and 
valid  : 

"  12.  That  the  court  in  Ireland  had  jurisdiction  to  make  such  oidcrs  as  it  appears 
they  made,  and  that  such  orfiers  rendered  such  |)ro(H'cdings  as  it  appears  took  place 
regular  and  sufficient,  and  the  judgment  legulai  and  valid." 


882      SHEEHY  V.  THE  PROFESSIONAL  LIFE-ASSURANCE  CO.        3  C.  B  (N  S  )6'3 

well  as  one  person,  and  bodies  corporate  as  well  as  individnals,"  unless  it  be  otherwise 
provided,  or  there  be  something  in  the  subject  or  context  repugnant  to  such  construc- 
tion. Now,  the  word  "defendants"  in  s.  8  is  expressly  intended  to  include  corpora- 
tions.    [He  was  here  stopped  by  the  court.] 

Coleridge,  J.  Without  expressing  any  opinion  upon  a  great  deal  of  the  argument 
which  has  been  urged  on  the  pait  of  the  defendants, — and  certainly,  so  far  as  my  own 
individual  opinion  is  concerned,  desiiing  not  to  be  understood  as  acquiescing  in  many 
of  the  points  which  have  been  made, — upon  the  short  point  of  the  interpretation 
which  is  to  be  given  to  the  9th  section  of  the  13  &  14  Vict,  c.  It*,  I  think  the  judgment 
of  the  court  of  Common  Pleas  must  be  affirmed.  That  section  contemplates  a  case  where 
the  plaintiff  has  not  been  able  so  to  proceed  as  to  authorize  him,  without  applying  for  the 
assistance  of  the  court,  to  enter  an  appearance  for  the  defemlant.  If  this  had  been  the 
case  [613]  of  an  individual,  without  taking  upon  myself  to  decide  whether  the  Irish  court 
pronounced  rightly  or  wrongly, — a  question  with  which  we  have  nothing  at  all  to  do, 
— it  seems  to  me  to  be  quite  clear  that  that  court  was  acting  within  its  jurisdiction, 
and  having  determined  it,  we  have  no  right  to  question  the  propriety  of  its  judgment. 
The  only  question  really  is,  whether  or  not  the  section  I  have  referred  to  applies  to 
tbe  case  of  a  corporation.  Mr.  Bovill  has  contended  very  strenuously  that  it  does 
not:  he  .says  that,  though  by  the  interpretation  clause  (s.  51)  "  per.son  or  persons" 
may  include  bodies  corporate  as  well  as  individuals,  yet  in  this  section  the  word 
"defendant"  only  being  used,  it  cannot  extend  to  a  corporation.  Now,  we  have 
only  to  look  to  the  section  immediately  preceding,  to  satisfy  ourselves  that  "  defendants  " 
must  be  taken  to  extend  to  and  include  corporations.  The  word  "defendant"  is 
there  used  directly  after  a  provision  in  respect  to  an  incorporated  body  having  a 
known  or  responsible  officer  or  agent  who  may  be  served  personally  :  the  section  then 
goes  on  to  provide,  that,  "  if  any  such  defendant,"  &c., — clearly  comprising  amongst 
others  the  defendants  mentioned  in  the  previous  part  of  the  section.  Then,  if  that  be 
so  as  to  section  8,  I  do  not  see  why  we  should  not  hold  the  word  "  defendant "  in  s.  9 
also  to  extend  to  corporations, — a  construction  which  certainly  is  more  in  accordance 
with  good  sense  and  the  necessities  of  the  act  of  parliament  than  that  contended  for 
on  the  part  of  the  plaintiffs  in  error.  Cases  must  frequently  arise  where  substituted 
service  becomes  necessary  as  to  corporations.  That  is  really  the  only  question  we 
have  to  determine  ;  for,  it  is  not  for  us  to  consider  whether  the  court  of  Queen's  Bench 
in  Ireland  rightly  or  wrongly  held  substituted  service  to  be  admissible.  That  is  a 
question  of  mere  practice,  and  not  of  jurisdiction.  For  [614]  these  reasons  I  think 
the  judgment  of  the  court  below  should  be  affirmed. 

Erle,  J.  I  concur  with  my  Brother  Coleridge  in  thinking  that  the  judgment  of 
the  court  of  Common  Pleas  ought  to  be  affirmed.  If  I  had  been  satisfied  that  the 
defendants  in  the  original  suit  never  were  in  court  so  as  to  have  an  opportunity  of 
being  heard  in  their  defence,  it  might  have  been  necessary  to  consider  whether  a 
judgment  pronounced  against  them  was  not  so  contrary  to  natural  justice  that  it 
ought  not  to  be  held  binding  and  conclusive  against  them  in  this  country.  Before  I 
consent  to  the  reversal  of  this  judgment,  I  must  be  satisfied  that  the  Irish  court  had 
no  jurisdiction,  and  that  its  proceedings  were  contrary  to  natural  justice.  Now,  so 
far  from  the  court  having  acted  without  jurisdiction,  the  case  seems  to  me  to  be 
precisely  one  of  those  for  which  the  legislature  intended  by  s.  9  to  provide  ;  and,  so 
far  from  the  proceeding  being  in  my  judgment  contrary  to  natural  justice,  I  am  not 
at  all  pi'epared  to  say  that  I  should  not  ha\-e  come  to  the  same  conclusion  that  the 
Irish  court  came  to.  The  legislature  having,  in  s.  7,  pro\nded  for  peisonal  service  in 
the  case  of  individuals,  proceeds  in  s.  8  to  enact  that  every  writ  issued  against  an 
incorporated  body  having  a  known  and  responsible  officer  or  agent,  may  be  served 
personalh'  on  such  agent ;  and,  in  the  event  of  non-appearance,  the  plaintiff  may,  upon 
affidavit  of  such  personal  ser\ice,  and  upon  giving  notice  in  the  Dublin  Gazeffe  and  in 
a  local  newspaper,  enter  an  appearance  for  the  defendants.  Section  9  is  an  additional 
provision  for  cases  not  before  regulated  :  it  enacts  that,  "  in  case  it  shall  be  made 
appear  by  affidavit  to  the  satisfaction  of  the  court  in  which  the  appearance  to  the 
process  should  be  made,  &c.,  that  any  defendant," — which  is  a  word  quite  wide  enough 
to  embrace  a  cor-[615]-poration, — "has  not  been  personally  served  with  any  writ  of 
summons,  and  has  not  according  to  the  exigency  thereof  appeared  to  the  action,  and  that 
due  and  proper  means  were  used^to  serve  such  writ,  or  that  such  defendant  resides  out  of 
the  jurisdiction  of  the  court,  and  can  be  properly  served  through  or  upon  any  agent 
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or  representative  or  any  manager  of  the  real  or  [jersonal  estate  of  sncli  defendant 
witliin  sueh  jurisdiction,  or  has  removed  to  avoid  service,  or  on  any  other  good  and 
sufficient  grounds,  it  sliall  be  lawful  for  such  court  or  judge  to  authorize  such  substitution 
of  service,  through  the  post>ofiice,  or  in  such  manner,  and  with  such  extension  of 
time  foi'  service  and  appearance,  as  to  them  shall  seem  fit ;  and,  upon  due  proof  of 
such  substituted  service,  by  aflidavit,  it  shall  and  may  be  lawful  for  the  plaintiff,  in 
default  of  appearance  by  such  defendant  in  due  time,  to  enter  an  appearance  for  such 
defendant,  and  to  proceeil  thereon  as  if  such  defendant  had  entered  his,  hei',  or  their 
appearance,  any  usage  or  law  to  the  contrary  notwithstanding."  These  words  appear 
to  me  to  give  the  court  a  very  large  and  wholesome  jurisdiction  to  determine  in  what 
cases  they  will  in  their  discretion  allow  a  substituted  service,  though  all  the  require- 
ments of  the  statute  may  not  have  been  strictly  complied  with.  So  fai-,  therefore, 
from  thinking  that  the  judgment  upon  which  this  action  is  brought  was  pi'onounced 
without  jurisdiction,  or  contrary  to  natural  justice, — if  it  were  necessary  for  me  to  go 
that  length, — it  appears  to  me  that  there  was  ample  foundation  for  it,  and  consequently 
that  there  is  no  ground  for  impeaching  the  judgment  of  the  court  below. 

Cromi'ton,  J.  I  am  of  the  same  opinion,  and  upon  the  same  ground.  The  7th 
and  iSth  sections  of  the  13  &  14  Vict.  c.  IS,  regulate  the  mode  of  proceeding  by  the 
plaintiff'  himself  to  bring  the  defendant  into  court.  [616]  The  7th  provides  for 
personal  service  of  process  upon  an  individual.  The  Sth  provides  foi'  the  case  of 
corporations  upon  whom  personal  serxice  in  the  ordinary  way  cainiot  be  efTected.  In 
both,  it  is  the  plaintiff'  who  is,  without  any  leave  of  the  court,  to  make  the  regulai' 
service  under  the  act :  but,  when  that  power  is  given  in  the  case  of  corporations,  the 
legislature  limit  it  by  requiting,  in  addition  to  the  affidavit  of  service  on  the  person  to 
whom  the  process  is  given,  that  a  notice  shall  also  be  given  in  the  Diihlin  Gazette  and  in  a 
local  new.spaper.  Then  comes  the  9th  section,  which  seems  to  me  to  be  extensive  enough 
to  reach  the  case  of  a  corporation  as  well  as  of  an  individual.  When  the  sufficiency 
of  the  service  is  to  be  judged  of  by  the  court  or  a  judge,  there  may  ))e  very  good 
reason  for  dispensing  with  the  notice  in  the  Gazette  and  newspaper.  Corporations  are 
expressly  comprised  within  the  teim  "  defendants  "  in  s.  8  ;  and  there  is  no  reason 
why  they  .should  not  also  be  included  in  s.  9.  That  section  gives  the  court  oi'  judge 
very  general  power  not  only  as  to  the  mode  of  serving  defendants,  but  also  as  to 
service  on  agents  or  representatives  of  defendants.  It  impowers  the  court  or  judge, 
in  the  most  general  terms,  where  it  is  made  to  appear  "  that  the  defendant  resides 
out  of  the  jurisdiction  of  the  court  and  can  be  pi'opcrly  .served  through  or  upon  any 
agent  or  lepresentativo  or  any  manager  of  the  real  or  personal  estate  of  such  defendant 
within  the  jurisdiction,  or  has  removed  to  avoid  service,  or  on  any  other  good  and 
sufficient  grounds,"  to  authorize  "such  substitution  of  service  through  the  post-office 
or  in  such  manner  as  to  them  or  him  shall  seem  tit."  I  cannot,  therefore,  see  that 
the  court  in  Ireland  did  wrong  when  they  made  the  order  for  substituted  service 
upon  which  the  judgment  was  signed.  At  all  events,  I  think  it  is  impossible  to 
say  that  it  was  a  matter  upon  which  the}'  were  not  competent  to  decide,  or  which 
was  out  of  their  [617]  jurisdiction,  oi-  that  their  decisi(jn  upon  it  was  contrary  to 
natural  justice. 

Maktin,  B.  I  am  of  the  same  o])inion.  Accoi'ding  to  my  view  of  the  statute, 
the  7th  section  is  directed  to  the  common  case  of  personal  service  upon  individuals  ; 
and  my  own  opinion  is,  that  the  8th  section  is  exclusivel\-  directed  to  sei-vice  upon 
persons  who  reprcsetit  corporate  bodies  in  Ireland,  for,  I  find,  that  the  proviso  requires 
notice  in  the  hnhlin  Gazette  and  in  a  local  newspaper,  and  it  would  be  manifestly 
absurd  to  require  a  notice  of  that  sort  in  the  case  of  bodies  corporate  elsewhere  than 
in  Ireland.  I  cannot  think  it  was  intended  by  the  legislature  to  do  .so  nugatory  a 
thing  as  to  recjuire  a  notice  to  be  given  in  the  JJulilin  Gazette,  which  probably  has  no 
circulation  out  of  Ireland,  or  in  a  local  Irish  newspaper,  for  the  purpose  of  informing 
an  English  corpoiation  that  a  writ  has  been  issued  against  them  by  an  Irish  court. 
My  impression  is,  that  the  l)th  section  was  intended  to  meet  this  very  case  ;  for,  it 
enables  the  court  or  a  judge  to  authorize  such  substitution  of  .service  as  to  tiicm  or 
him  shall  seem  fit,  where  it  is  made  to  apjjcar  to  theii'  or  iiis  satisfaction  that  any 
defendant  has  not  been  personally  served  with  any  writ  of  summons,  and  has  not 
according  to  the  exigency  thereof  a])pcared  to  the  action,  and  that  due  and  proper 
means  were  used  to  serve  such  writ,  or  that  sucii  defendant  resides  out  of  the 
jurisdiction  of  the  court  and  can  be  properly  served  through  or  upon  any  agent  or 
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representative  or  any  manager  of  the  real  or  personal  estate  of  such  defendant  within 
such  jurisdiction,  or  has  removed  to  avoid  service,  oi'  on  any  othei-  good  and  sufficient 
grounils.  If  1  were  to  take  upon  myself  to  decide  as  to  the  regularity  or  iri-egularity 
of  the  proceedings  in  the  Irish  court,  I  should  incline  to  think  that  they  were  perfectly 
regular.  But  I  am  of  opinion  [618]  that  we  have  nothing  to  do  with  that.  It  is, 
and  of  necessity  must  be,  incident  to  every  court  itself  to  decide  as  to  the  regularity 
of  its  own  procedure.  If,  indeed,  the  proceeding  is  such  as  to  he  repugnant  to  natural 
justice,  another  principle  supervenes,  and  the  couit  whose  aid  is  invoked  to  enforce  it 
may  decline  to  grant  it,  and  may  declare  the  whole  to  be  void.  To  say  that  the 
proceeding  here  was  contrary  to  natural  justice,  appears  to  me  to  be  absurd;  for,  the 
court  seem  to  have  taken  especial  care  that  the  pi-ocess  should  come  to  the  knowledge 
of  the  defendants  before  they  allowe  1  the  appearance  to  be  entered  ;  having  not  only 
directed  that  the  pi'ocess  should  be  served  upon  their  agent  in  I)ul)lin,  but  also  that 
it  should  be  transmitted  to  their  London  agent,  through  the  general  post-office.  I 
entirely  agree  with  what  is  said  in  the  judgment  of  the  court  of  Common  Pleas,  that 
what  was  done  here,  if  objectionable  at  all,  amounts  only  to  an  iiregularity,  and 
cannot  affect  the  validity  of  the  judgment.  I  found  my  opinion  upon  what  has  fallen 
from  the  rest  of  the  court ;  but,  further,  I  think  the  proceedings  in  the  Irish  court 
were  perfectly  regulai-. 

Watson,  B.  I  entirely  concur  in  the  judgment  pronounced  by  my  Brother 
Martin.  The  action  l^eing  brought  upon  the  judgment  of  a  couit  of  competent 
jurisdiction,  it  was  incumbent  on  the  defendant  to  shew  that  the  proceeding  which 
led  to  that  judgment  was  without  jurisdiction.  If  it  could  be  shewn  that  the  whole 
proceeding  was  contrai-y  to  natural  justice,  we  should  be  bound  to  give  effect  to  the 
ol^jection.  But  it  seems  to  me  that  the  utmost  that  could  be  said  here  is,  that  there 
has  been  an  irregulai-ity.  But  I  found  my  judgment  on  this, — that  the  7th  and  8th 
sections  of  the  13  &  14  Vict.  c.  18,  point  out  the  mode  of  procedure  by  the  plaintiff; 
and  that  the  !)th  section  provides  that  [619]  the  couit  may  older  substituted  service, 
in  certain  specified  eases,  "  or  on  any  other  good  and  sufficient  grounds,"  through  the 
post-office, — which  most  emphatically  extends  to  a  mode  of  service  on  persons 
residing  out  of  Ireland, — or  in  such  other  manner  as  they  may  think  fit.  And  I 
cannot  see  why,  when  the  interpretation  clause  (s.  51)  has  said  that  the  words  "  party  " 
and  "  person  "  shall  extend  to  and  include  any  corporation  or  other  public  body,  the 
word  "defendant"  should  not  also  include  a  corporation,  lieing  defendant.  The  9th 
section  was  meant  as  a  general  provision  applicable  to  all  cases  where  the  defendant 
cannot  be  found  or  avoids  service,  or  on  any  other  grounds  which  the  court  or  judge 
may  deem  sufficient.  It  seems  to  me  that  the  court  on  this  occasion  acted  carefully 
and  strictly  within  the  statute,  and  that  the  proceedings  were  perfectly  regular.  For 
these  reasons,  I  think  that  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

End  of  Michaelmas  Vacation. 


[621]      Casks    Argied    and   Decided    in    the   Court  of   Common    Pleas,    in 
Hilary  Vacation,  in  the  Twenty-First  Year  of  the  Keign  of  Victoria. 

The  Judges  who  usually  sat  in  banco  in  this  term,  were, — Cockburn,  C.  J., 
Williams,  J.,  Crowder,  J.,  and  Byles,  J. 

Memoranda. 

On  the  first  day  of  this  Term,  the  following  members  of  the  College  of  Doctoi's  of 
Law,  who  had  been  appointed  Her  Majesty's  Counsel  learned  in  the  law,  were  called 
within  the  Bar : — Dr.  Adams,  Dr.  Phillimore,  Dr.  Deane,  and  Dr.  Twiss. 

Monday,  the  2.5th  of  January,  being  the  day  of  the  celebration  of  the  marriage  of 
the  Princess  Royal  of  England  with  Prince  Frederick  William  of  Prussia,  was  observed 
as  a  holiday  in  all  courts. 
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[622]     Pkitchard  v.  Thk  Merchant's  and  Tkadesman's  Mutual 
llfe-ashurance  society.     1858. 

[S.  C.  27  L.  J.  C.  P.  169;  4  Jur.  N.  S.  307  ;  6  W.  R.  340.     Distinguished, 
Stiiart  V.  Freeman,  [1903J  1  K.  B.  47.] 

A  policy  WHS  effected,  in  the  usual  foim,  on  the  life  of  A.,  in  tonsideration  of  the  pay- 
ment of  eertrtin  annual  premiums  on  the  13th  of  October  in  each  year, — with  a 
condition  that  the  policy  should  bo  void,  amongst  other  grounds,  "if  the  premiums 
were  not  paid  within  thirty  days  aftei'  they  should  respectively  become  due;  but 
that  the  policy  might  be  revived  within  three  calendar  months,  on  satisfactory 
proof  of  the  health  of  the  party  on  whose  life  the  insurance  was  made,"  and  payment 
of  a  certain  fine. — An  aniuiai  piemium  became  due  on  the  13th  of  October,  1855. 
The  thirty  days  allowed  by  the  condition  for  payment  of  the  premium  expired  on 
the  l"2th  of  November, — on  which  day  A.  died.  On  the  14th  of  November,  the 
plaintiff  (for  whose  benefit  the  policy  was  effected)  sent  the  company  a  cheque  for 
the  premium,  for  which  they  on  the  following  day  obtained  the  cash,  giving  a  receipt 
as  for  "the  premium  for  the  renewal  of  the  policy  to  October  13th,  1856,  inclusive," 
— 1wth  parties  being  ignorant  that  A.  was  then  dead  : — Held,  that  the  payment  did 
not  under  the  circumstances  revive  the  policy. — And  semble,  that,  the  contract 
being  for  payment  of  the  sum  insured  on  the  future  event  of  the  death  of  A.,  a 
payment  of  the  premium  within  the  thirty  days,  but  after  A.'s  death,  would  not  be 
a  payment  within  the  condition. 

The  declaration  stcited,  that,  by  a  policy  of  assurance  numljered  954,  bearing  date 
the  13th  of  October,  1853,  under  the  hand  and  seal  of  the  United  Mutual  Mining  and 
General  Life-Assurance  Society,  and  of  three  of  the  directors  thereof,  and  under 
the  hand  of  the  plaintiff,  then  being  the  resident  director  of  the  said  society,  and 
which  society  then  being  a  joint-stock  company  duly  and  completely  registered  under 
the  provisions  of  the  Joint^Stock  Companies  Act,  7  &  8  Vict.  c.  110, — reciting  that 
Sir  Oeorge  Back,  K.N.,  Martin  Stutely,  and  Wilbraham  Taylor,  had  proposed  and 
agreed  to  ett'ect  an  insurance  with  the  said  society  in  the  sum  of  20001.  upon  the  life 
of  Richard  Paul  Hase  Jodrell,  and  that  the  said  assured  had  paid  at  the  oHice  of  the 
said  society  the  sum  of  911.  15s.  as  a  premium  for  twelve  calendar  months,  commencing 
on  the  day  of  the  date  of  the  said  policy,  it  was  witnessed,  that,  if  the  said  K.  P.  H. 
Jodrell  should  die  at  any  time  within  the  .said  term  of  twelve  calendar  months,  to  be 
computed  from  the  day  ne.\t  before  the  day  of  the  date  of  the  said  policy,  or  if  he 
should  survive  the  said  term,  and  the  said  assiu'ed,  their  executors,  administrators,  or 
assigns,  should  pay  or  cause  to  be  paid  at  the  olfice  of  the  said  society  the  like 
premium  as  aforesaid  on  or  before  the  13th  day  of  October  then  ne.xt,  and  at  the 
expiration  [623]  of  every  subsequent  twelve  calendar  months  during  the  life  of  the 
said  R.  P.  11.  Jodi'ell,  then  the  funds  and  property  of  the  said  society,  according  to 
the  deed  of  settlement  thereof,  should  be  liable,  within  three  calendar  months  after 
proof  .satisfactory  to  the  directors  should  have  been  received  at  the  office  of  the  said 
society  of  the  death  of  the  said  R.  P.  11.  Jodrell,  to  pay  unto  the  said  Sii'  (}.  Back, 
M.  Stutely,  and  W.  Taylor,  or  to  their  executors,  administivitors,  or  assigns,  tiie  said 
sum  of  20001.  thereby  assured  :  That  the  said  R.  II.  P.  Jodrell  survived  the  saitl  term, 
and  the  said  Sir  O.  Back,  M.  Stutely,  and  W.  Taylor  paid  at  the  ottice  of  the  said 
society  the  like  premium  as  aforesaiil,  to  wit,  the  sum  of  911.  15s.,  on  tlie  13th  day  of 
October  then  next,  to  wit,  on  the  13th  of  October,  1854,  and  also  the  like  piemium 
as  aforesid,  to  wit,  the  sum  of  911.  15s.,  at  the  expiration  of  the  subsequent  twelve 
calendar  months,  to  wit,  on  the  13th  of  October,  1855,  as  anil  for  the  annual  piemiums 
upon  and  for  the  renewal  of  the  said  policy:  That  the  defendants,  on  the  lltliof 
November,  1853,  by  a  policy  of  insurance  then  made  between  them  and  the  plaintiff 
as  agent  for  and  on  behalf  and  for  the  benefit  of  the  .said  United  Mutual  Mining  and 
General  Life-Assurance  Societ)', — the  said  plaintiff  being  then  a  sliarcholder  and  an 
assuicd  member  and  the  resident  director  of  the  said  L'nited  Mutual  Mining  and 
General  Ijifc-Assurance  Society,  and  having  an  interest  to  the  extent  of  5001.  and 
upwaids  in  the  life  of  the  .said  U.  !'.  II.  .loilrell,  ,uid  the  said  United  Mutual  Mining 
and  (leucral  liife-Assuraiice  Society  liaving  an  interest  in  the  life  of  the  .said  Iv.  P.  11. 
Jodrell  in  respect  of  and  to  the  amninit  of  the  policy  of  insurunue  first  hereinbefore 


886     PRITCHARD   V.  MERCHANT'S  LIFE-ASSURANCE  SOCIETY    3  C  B.  (N.  S  ) 624. 

mentioned  and  recited, — assured  to  the  plaintiti' the  sum  of  5001.  to  be  paid  on  the 
death  of  the  said  K.  P.  H.  Jodrell ;  which  said  last-mentioned  policy  of  assurance  was 
and  is  in  the  words  and  iigures  fol-[624]-lowing,  that  is  to  say, — "  The  Merchant's 
and  Tradesman's  Mutual  Life-Assui'ance  Society,  No.  5  Chatham  Place,  Blackfriars, 
London.     No.  U  X  22i5.     Premium,  41.  lis.  9d.  per  cent,  per  annum.     Sum  assured, 
5001.     Premium,  221.  18s.  9d.     Whereas  Thomas  Pritchard,  on  behalf  of  the  trustees 
of  the  United  Mutual   Mining  and  General  Life-Assin-ance  Society,  of  54  Charing- 
Cross,  London,  having  an  interest  in  the  life  of  R.  P.  H.  Jodrell,  of,  &c.,  hath  agreed 
to  open  a  policy  of  assurance   with  the  Merchant's  and  Tradesman's  Mutual  Life- 
Assui-ance  Society,  subject  to  the  conditions  of  the  deed  of  settlement  of  the  society 
beai'ing  date  the  9th  day  of  March,   1847,  and  hath  made  a  certain  declaration  in 
writing,  bearing  date  the  6th  day  of  October  last,  touching  the  age,  state  of  health, 
and  other  circumstances  attending  the  said  R.  P.  H.  Jodrell,  which  it  hath  been 
agreed  shall  form  the  basis  of  the  contract  between  the  said  Thomas  Pritchard  and 
the  society  :  And  whereas  the  said  society  have  agreed  to  assure  to  the  said  Thomas 
Pritchard  the  sum  of  5001.,  to  be  paid  to  the  said  trustees,  their  executors,  adminis- 
trators, or  assigns,  within  thiee  mouths  after  the  decease  of  the  .said  E.  P.  H.  Jodrell, 
at  the  annual  premium  of  221.  18s.  9d.  ;  and   the  said  Thomas  Pritchaid  hath  paid 
the  sum  of  221.  18s.  9d.  until  the  13th  day  of  October  now  next  ensuing,  and  hath 
agreed   to  execute  the  said  deed  of  settlement,  or  some  deed  of  covenant  in  con- 
formity thereto,   when    he   shall   be   required   so   to   do,  and  hath    also   agreed    to 
pay  the  annual  premium  of   221.  18s.  9d.  on  the   1.3th  day  of  October  in  every  suc- 
ceeding  year :    Now,    we    whose    names   are    hereunto   subscribed,    Ijeing    three    of 
the  directors  of  the  .said  society,  do,  for  ourselves  and  our  assigns,  covenant,  promise, 
and  agree  with  the  said  assured,  and   the  executors,  administrators,  and  assigns  of 
the   assured,    that,  if    the  said  R.  P.  H.  Jodrell  shall   die   on    or   before    the   said 
[625]  13th  day  of  October  next  ensuing  the  day  of  the  date  of  these  presents,  or  if  he 
shall  live  beyond  that  period,  and  the  said  assured,  or  the  assigns  of  the  said  assured, 
shall  on  or  before  the  13th  day  of  October  now  next,  and  afterwards  upon  or  before 
the  13th  day  of  October  in  every  succeeding  year  during  the  natural  life  of  the  said 
E.  P.  H.  Jodrell,  pay  to  the  directors  of  the  said  societ}',  at  the  ofhce  of  the  said 
societ3%  the  like  annual  premium  of  221.   18s.  9d.,  and  if  the  said    assured,  or  the 
assigns  of  the  said  assured,  shall  and  do  during  the  continuance  of  this  assurance,  well 
and  truly  observe,  pei'form,  fulfil,  and  keep  all  and  singular  the  covenants,  conditions, 
and  agreements  contained  in  the  said  deed  of  settlement  which  on  the  part  of  the 
said    assured  are  and  ought  to  be    observed,  performed,  fulfilled,  and  kept,  and  all 
such  orders,  rules,  and  regulations  as  since  the  date  liereof  have  been  or  shall  here- 
after be  made  at  any  general    court  of  the  said    society  to  explain,    amend,    alter, 
correct,  extend,  add  to,  or  vary  the  same  in  any  manner  howsoever,  according  to  the 
true  intent  and  meaning  thereof,  and  also  execute  the  said  deed  of  settlement,  or  deed 
of  covenant,  within  the  time  in  that  behalf  aforesaid,  if  required  so  to  do,  We,  or  the 
directors  of  the  said  societ}'  for  the  time  being,  will  or  shall  within  three  calendar 
months  next  after  satisfactory  proof  shall  have  been  made,  according  to  the  rules  and 
practice  of  the  said  society,  of  the  death  of  the  said  R.  P.  H.  Jodrell,  well  and  truly 
pay  or  cause  to  be  paid,  out  of  the  funds  of  the  said  society,  unto  the  said  assured, 
their  executors,  administrators,  and  assigns,  the  full  sum  of  5001.  so  hereby  assured  : 
Provided  always,  that  no  pei'sonal  liability  shall  attach  to  us,  the  directors  executing 
this  policy,  nor  to  the  members  at  large  of  this  society  respectively  ;  and  that  the 
assurance  hereby  granted  shall  at  all  times  be  subject  to  the  terms  and  conditions 
printed  on  the  back  of  this  [626]  policy,  and  to  the  stipulations  of  the  said  deed  of 
settlement.     (Signed  by  three  of  the  directors.)     Condition  of  life-assurance.     This 
policy  will  become  void,  and  all  moneys  paid  on  account  thereof  to  the  society  become 
forfeited  to  the  said  society,  in  any  one  of  the  events  mentioned  in  the  next  following 
clauses  Nos.  1,  2,  3,  4,  and  5,  respectively, — 1.  If  the  within-mentioned  declaration 
contain  any  untrue  averment,  or  withhold  any  circumstance  touching  the  party  on 
whose  life  the  assurance  is  made,  with  which  the  directors  ought  to  be  made  acquainted, 
— 2.  If  the  premiums  be  not  paid  within  the  number  of  days  next  hereinafter  limited 
after  they  liecome  due  respectively,  that  is  to  say,  yeai-ly  premiums  within  thirty  days, 
half-yearly  premiums  within  fifteen  days,  quarterly  premiums  within  seven  days  :   but 
this  policy  may  be  revived  within  three  calendar  months,  on  satisfactor}'  proof  of  the 
health  of  the  party  on  whose  life  the  assurance  is  made,  and  the  payment  of  a  fine  of 
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2s.  6(1.  per.  cent,  upon  the  .sum  as.smed  ;  or  witliiii  six  calendar  montlus,  on  payment 
of  5s.  per  cent.  ;  or  within  twelve  months  on  such  satisfactory  proof  being  given,  and 
payment  of  such  fine  as  the  directors  may  think  fit  to  impose, — 3.  If  the  party  on 
whose  life  the  assurance  is  made  shall  die  by  duelling,  by  his  own  hand,  or  by  the 
hands  of  justice, — e.wept  to  the  e.xtent  of  any  bona  tide  interest  vested  in  any  other 
person  or  persons  under  an  assignment  by  deed  for  a  valuable  consideration  in  money, 
or  by  way  of  security  or  indemnity,  or  legal  oi'  equitable  lien, — and  except  in  so  far 
as  the  directors  may,  under  the  authority  vested  in  them,  think  proper  to  return  any 
part  of  the  premiums  that  may  have  been  paid,  not  exceeding  the  value  of  the  policy, 
— 4.  If  the  part}'  on  whose  life  the  assurance  is  made  shall  pi'ocoed  to  parts  beyond 
the  seas,  save  and  e.xcept  within  the  limits  and  on  the  conditions  hereinafter  pre- 
scribed,— 5.  If  the  party  on  whose  life  the  assurance  is  made  shall  die  in  [627]  conse- 
quence of  having  been  employed  in  actual  service  in  any  military  or  naval  capacity, 
or,  being  or  becoming  a  seafaring  person,  shall  go  upon  the  sea  in  course  of  his  occupa- 
tion, save  and  except  upon  the  conditions  hereinafter  prescribed.     But  the  policy  will 
not  become  void  or  forfeited,  in  the  following  events, — 1st.  If  the  party  on  whose 
life  the  assurance  is  effected  (not  being  a  naval,  military,  or  sea-faring  person  on  duty) 
shall  proceed  to  or  from  any  part  of  the  same  hemispheie,  not  being  in  a  state  of  war, 
civil  war,  tumult,  or  pestilence,  distant  more  than  thirty-four  degrees  from  the  equator  : 
2nd.  If  the  party  on  whose  life  the  assurance  is  made  shall  depart  beyond  the  limits 
mentioned  in  the  last  proviso  or  condition,  or  proceed  to  such  parts  of  the  world  as 
are  in  a  state  of  war,  tumult,  or  pestilence,  or,  being  a  military,  naval,  or  sea-faring 
person,  shall  enter  into  active  service,  and  the  party  effecting  the  insurance  shall  within 
three  calendar  months  after  such  contraction  give  notice  thereof  at  the  office  of  the 
society,  and  pay  such  premiums  as  the  directoi-s  shall  think  commensurate  with  the 
extra  risk,  or,  in  lieu  thereof,  shall  at  any  time  previous  to  such  departure  sign  a 
memorandum  to  be  written  on  this  policy,  to  the  effect,  that,  when  the  assurance  shall 
become  a  claim,  such  e.xtra  premium  as  would  have  been  paid  dui-ing  the  period  of 
engagement  in  active  service  or  residence  in  foreign  parts,  as  well  as  sea  risk,  with 
interest  at  .51.  per  cent,   per   annum,  shall  be  deducted  from  the  amount  assured. 
Memorandum  :   It  is  hereby  agi-eed  thai  the  within  policy  shall  be  subje(!t  to  the  same 
conditiotis  as  those  set  forth  in  the  policy  of  the  United  Mutual  Mining  and  General 
Life- Assurance  Society,  numbeicd  ()5l,  and  dated  October  1.3th,  18.53;  to  the  intent 
th.-it  the  liability  of  the  assurers  shall  be  precisely  the  same  as  that  of  the  .said  society, 
to  the  extent  of  the  sum  hereby  assured."     Averment,  that  the  said  H.  P.  II.  .Jodrell 
lived  beyond  the  said  13th  day  of  October  next  [628]  ensuing  the  date  of  the  policy 
of  assurance  last  above  recited,  and  the  plaintiff,  within  thirty  days  after  the  premium 
became  due,  to  wit,  on  the  7th  day  of  November,  1854,  paid  to  the  directors  of  the 
said  Merchant's  and  Tradesman's  Mutual  Life-Assurancc  Society,  at  the  office  of  the 
said  society,  the  like  annual  premium  of  221.  18s.  9d.  ;  and  the  plaintiff  afterwards, 
in  the  next  succeeding  year  during  the  life  of  the  said  R.  P.  II.  Jodrell,  and  within 
thirty  days  after  the  premium  became  due,  to  wit,  on  the  8th  of  November,  1855, 
obtained   from   the  directors  of  the  said  United  Mutual   Mining  and  (Jencral  Lifo- 
Assurance    Society,  a  hankei's  che(ine  drawn  by  three  of  the  directors  of  the  said 
United  Mutual  Mining  and  (icneral  Life-Assurance  Society,  upon  the  London  and 
Westminster   Bank,  St.  .James's  S(piare,  in  favour  of  the  defendants,  for  the  sura  of 
221.  1 8s.  9d.,  and  the  said  cheque  was  afterwards,  on  th(^  14th  dav  of  November,  1855, 
and  before  notice  to  the  plaintitl',  or  to  the  said  United  Mutual  Mining  and  (toneral 
Life-Assurance  Society,  of  the  death  of  the  .said  R.  P.  H.  .Jodrell,  delivered  to  and 
received  by  the   defendants  as  and  for  and  on   account  of    the  yearly  premium  of 
221.  18s.  9d.  on  the  said  last-mentioned  pplicy  of  assurance  due  on  the  13th  of  (Jctober, 
1855  ;  and  the  said  che(|ue  was  afterwards  presented  by  the  ilefendantsat  the  London 
and  Westminster  Bank,  and  duly  honoured  ;  and  the  defendants  afterwards,  on  the 
15th  of  November  in  the  year  last  aforesaid,  delivcriMl  at  the  otHce  of  the  .said  United 
Mutual  Mining  and  <Teiieral  Life-Assm'ancc  Society  a  receipt  in  the  words  and  ligiu'cs 
following,    that  is  to    say, — "Merchant's  and    Tradesman's    Mutual    Life-Assurance 
Societ}'.     Head  Office,  Cannon  Street,   London   Bridg(!.      kecci])t  No.  5770.     Policy 
U  X  2245,  dated  November  lltli,  1853.     Sum  assured.  5001      Premium,  221.  18s.  !)d. 
Recci\'cd,  the  15th  day  of  November,  1855,  from   tlu^  nnitcd   .Mutual    Jjife  Conipam' 
the  sum  of  twenty-two  pounds  [629]  eighteen  shillings,  and  nine  pence,  being  the 
premium  fur  the  renewal  of  policy  to  (Jctobor  I3th,  1856,  inclusive,  dated  and  innnbered 


888     PRITCHARD  i'.  MERCHANT  S    LIFE-ASSURANCE  SOCIETY    3  C  E.  (N.  S.)630. 

as  above.  Creorge  Thomson,  Manage)-,  T.  Musgrave,  Secretaiy  :  "  That  the  said  policy 
made  by  the  defendants  was,  within  three  calendar  months  after  the  premium  liecarae 
due  in  manner  and  form  aforesaid,  renewed  and  revi\ed  by  them  to  the  13th  day  of 
October,  1856,  without  requiring  proof  of  the  health  of  the  said  R.  P.  H.  Jodiell,  and 
without  payment  of  any  fine ;  and  that  the  defendants  dispensed  and  waived  such 
proof  and  payment;  That  the  said  K.  P.  H.  Jodrell  died  before  the  Tith  day  of 
Octolier,  1856,  to  wit,  on  the  12th  day  of  November,  1S55,  and  did  not  die  by  duelling, 
by  his  own  hand,  or  by  the  hands  of  justice,  and  did  not  proceed  to  parts  beyond  the 
seas,  save  and  except  within  the  limits  and  on  the  conditions  piescribed  in  the  said 
policy,  and  did  not  die  in  consequence  of  having  been  employed  in  actual  sei'vice  in 
any  military  or  naval  capacity,  and  was  not  and  did  not  become  a  sea-faring  person  : 
That,  although,  more  than  thi-ee  calendar  months  before  the  commencement  of  this 
suit,  the  defendants  had  notice  of  the  death  of  the  said  R.  P.  H.  Jodrell ;  and  although 
the  plaintiff  and  the  said  United  Mutual  Mining  and  General  Life- Assurance  Society 
were,  and  each  of  them  was,  ready  and  willing  to  make  satisfactory  proof,  according 
to  the  rules  and  practice  of  the  defendants,  of  the  death  of  the  said  R.  P.  H.  Jodrell ; 
and  although  a  reasonable  time  had  more  than  three  calendar  months  before  the  com- 
mencement of  this  suit  elapsed  for  requiiing  such  proof  ;  and  although  the  defendants 
did  not  require  the  same,  and  admitted  the  fact  of  the  death  of  the  said  R.  P.  H. 
Jodrell ;  and  although  the  declaration  of  the  plaintiff"  in  the  said  policy  of  assurance 
mentioned  did  not  contain  any  untrue  averment  by  the  plaintifl',  or  withhold  any 
circumstance  touching  the  [630]  party  on  whose  life  the  assurance  was  made,  with 
which  the  directors  ought  to  have  been  made  acquainted  ;  and  although  the  plaintiff' and 
the  said  United  Mutual  Mining  and  General  Life-Assnrance  Society  had,  and  each  of 
them  had,  always  from  the  time  of  the  making  by  the  defendants  of  the  said  policy 
of  insurance  performed  and  fulfilled  all  things  on  his  or  their  part  to  be  performed 
and  fulfilled  ;  and  although  the  said  United  Mutual  Mining  and  General  Life-Assurance 
Society  had  become  liable  to  pay  and  had  paid  the  sum  of  20001.  under  and  by  virtue 
of  the  said  policy  of  assurance  in  this  declaration  first  above  mentioned  ;  and  although 
the  funds  of  the  said  Merchant's  and  Tradesman's  Mutual  Life-Assurance  Society  had 
been  and  still  were  sufficient  to  pay  the  said  sum  of  5001.  on  the  said  policy  of  assur- 
ance,— of  all  which  premises  the  defendants  had  notice  ;  j'et  neither  the  defendants 
nor  the  said  paities  whose  names  were  affixed  to  the  said  policy,  nor  the  directors  for 
the  time  being  of  the  said  Merchant's  and  Tradesman's  Mutual  Life-Assurance  Society 
had,  nor  had  any  or  either  of  them,  paid  the  .said  sum  of  5001.,  or  any  part  thereof. 

The  declaration  also  contaijied  a  count  for  interest. 

Second  plea,  to  the  first  count, — that  the  said  R.  P.  H.  Jodrell  died  before  the 
expiration  of  thirty  days  after  the  13th  of  October,  185.5,  to  wit,  on  the  12th  of 
November  in  that  ye.ir,  and  before  the  said  cheque  was  deli^•ered  to  and  received  by 
the  defendants,  and  before  the  said  policy  was  renewed  or  revi\ed  as  alleged  ;  and  that, 
at  the  time  of  the  said  delivery  to  or  receipt  by  them  of  the  said  cheque,  or  of  their 
presenting  the  same  for  payment,  or  of  its  being  honoured,  oi'  of  their  said  delivering 
the  said  receipt,  or  of  their  .said  renewing  and  revix'ing  the  said  policy,  or  of  their  said 
wai\'ing  or  dispensing  with  such  proof  and  payment,  as  in  the  first  count  alleged,  the 
defendants  had  not  any  notice,  [631]  knowledge,  or  information  whatever  of  the  said 
R.  P.  H.  Jodrell  being  dead  ;  and  they  received  the  said  cheque,  and  presented  it  for  pay- 
ment, and  received  payment  of  the  same,  and  delivered  the  said  receipt,  and  made  the 
said  renewal  and  revi\or,  and  waived  and  dispensed  with  such  proof  and  payment,  under 
the  bona  fide  but  mistaken  supposition  and  belief,  and  did  then  really  suppose  and 
believe,  that  the  said  R.  P.  H.  Jodrell  was  then  alive ;  and  the  defendants,  on  knowing 
the  fact  of  his  being  dead,  and  within  a  reasonable  time  after  they  first  had  such  know- 
ledge, repudiated  the  said  policy,  and  all  liability  thereunder,  and  tendered  and  ottered 
the  plaintiff  to  pay  to  him  the  said  221.  18s.  9d.,  being  the  amount  of  the  money  paid 
on  the  .said  honouring  of  the  said  cheque :  and  that,  at  the  time  of  the  delivery  to  and 
receipt  by  the  defendants  of  the  said  cheque,  the  said  R.  P.  H.  Jodrell  was  dead,  and 
that  the  said  cheque  was  not  deli\ered  to  or  received  by  them  until  after  the  expira- 
tion of  thirty  days  after  the  13th  of  Octobei',  1855;  and  that  the  said  annual  premium 
upon  the  said  policy  of  221.  18s.  9d.,  which  became  payable  on  the  13th  of  October, 
1855,  was  not  paid  according  to  the  terms  of  the  said  policy,  or  the  provisions  or  con- 
ditions thereon  indorsed,  during  the  natural  life  of  the  said  R.  P.  H.  Jodrell,  or  on  or 
before  or  within  thirty  days  after  the  said  13th  of  October,  1855. 
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To  this  pica  the  plaiiitiil'  (lemurrod,  the  ground  of  demurrer  stated  in  the  margin 
being,  "that  the  death  of  the  assured,  as  alleged  in  the  plea,  is  no  answer  to  the 
plaintiff's  claim  on  the  polic\',  which  was  renewed  and  revived  as  in  the  declaration 
mentioned  ;  and  that  the  plea,  although  it  confesses,  does  not  avoid  the  cause  of  action 
alleged  in  the  declaration." 

John  (iray  (with  whom  was  J.  E.  Davis),  in  support  [632]  of  the  demurrer  (a). 
The  (piestion  is,  what  is  the  effect  of  a  payment  and  acceptance  of  premium  after  the 
expiration  of  the  thirty  days  allowed  b}-  the  second  condition.  It  appears  that  a 
cheque  was  drawn  for  the  amount  of  the  premium  within  the  thirty  days,  but  not 
paiil  over  to  the  defendants  initil  after  the  thirty  days  had  expired  :  and  that,  unknown 
to  either  party,  the  pcr.son  insured  had  died  within  that  period.  The  dates  arc 
material.  The  premium  was  payable  on  the  13th  of  October,  185(3;  the  thirty  days 
allowed  by  the  condition  expired  on  the  12th  of  No\ember,  on  which  day  .Jodrell,  the 
party  insured,  died  ;  a  cheque  for  the  amount  of  the  premium  was  drawn  on  the  8th 
of  November,  but  it  was  not  actually  handed  over  to  the  defendants  until  the  15th. 
It  is  cleai',  that,  in  an  or-[633]-dinary  case,  if,  after  the  expiration  of  the  thirty  days, 
proof  were  given  (under  the  I'ud  condition)  of  the  health  of  the  party  on  whoso  life 
the  assurance  was  effected,  and  the  "2s  6d.  per  cent,  paid  and  accepted,  it  would  have 
continued  the  policy.  Now,  it  was  competent  to  the  society  to  waive  such  ])roof  ; 
and  that  is  alleged  and  admitted  ou  this  record.  The  question,  then,  is  reduced  to 
this,  -is  the  waiver  to  be  of  no  effect,  because,  uulviiown  to  either  paity,  the  life  had 
ali-eady  dropped  !  [Crowder,  .1.  In  that  case  the  parties  would  not  be  contracting 
with  rcfeicnce  to  a  li\ing  man.]  The  society  require  nothing  in  the  shape  of  a 
warranty  that  the  man  is  living.  The  case  of  Tlie  Earl  of  March  v.  I'i'jot,  5  Burr. 
2M02,  is  very  much  in  point.  The  wager  there  was  originally  proposed  between  young 
Mr.  Pigot,  the  defendant,  and  young  Mr.  Codrington,  to  run  their  fathers  (to  use 
the  Newmarket  phrase)  against  each  other.  Sir  William  Codrington,  the  father  of 
Mr.  Codrington,  was  then  a  little  turned  of  fifty  :  Mr.  Pigot's  father  was  upwards  of 
seventy.  LoitI  Ossory  computed  the  chances,  according  to  the  above-mentioned  ages 
of  their  respective  fathers.  Mr.  Codrington  thought  the  computation  was  made  too 
much  in  his  disfavoui-;  whereupon  Lord  Maich  agreed  to  stand  in  Mr.  Codiington's 
place :  reciprocal  notes  wei'e  accordingly  given  between  the  Eail  and  Mr.  Pigot. 
Mr  Pigot's  note  ran  thus,  —  "I  promise  to  pay  to  the  Karl  of  March  500  guineas,  if 
my  fathei'  dies  before  Sir  W.  Codrington.  W.  Pigot :  "  the  Earl's  was, — "  I  promise 
to  pay  to  Mr.  Pigot  KiOO  guineas,  in  case  Sir  ^V.  Codrington  does  not  survive  Mr. 
Pigot's  fathei'.  March  "  No  mention  was  made,  at  the  time  of  this  transaction, 
about  their  fathers  being  then  dead  or  alive :  but  the  fact  was,  that  Mr.  Pigot's  father 
was  then  actually  dead  ;  he  having  died  in  Shropshire,  one  hundred  and  fifty  miles 
from  Eoiidou,  at  2  o'clock  in  the  morning  of  the  same  day  on  which  the  bet  was 
[634]  made  at  Newmarket,  after  dinner.  This  fact,  however,  was  not  then  known  to 
any  of  the  parties  :  nor  was  there  any  reason  for  suspecting  that  Mr.  Pigot's  father 


(o)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"That  the  death  of  the  assured  as  alleged  in  the  plea,  is  no  answer  to  the 
plaintiff's  claim  on  tin;  policy  ;  and  that,  upon  the  lenewal  and  revival  of  the  policy 
as  mentioned  in  the  fleclaration,  and  admitted  by  the  plea,  the  policy  was  in  as  full 
force  and  effect  as  if  the  renewal  prcnu'um  had  been  actuallv  paid  u])on  or  before  the 
l;ith  of  October,  IS55. 

"That  the  defendants  ai'e  cstopi)ed  from  saying  that  the  payment  of  the  premium 
as  alleged  in  the  declai-ation  was  not  a  renewal  and  revival  of  the  policy  from  the 
lath  of  October,  1855,  to  the  13th  of  October,  1856  : 

"That  a  contract  by  way  of  assurance  made  on  the  15th  of  November,  1855,  to 
pay  the  plaintiff  5001.  in  the  event  of  the  death  of  the  third  person  before  the  l.'5tli 
of  October,  l)^5t),  was  a  good  and  \'ali(l  eiintract  in  law,  notwithstanding  the  death  of 
th(' assui-ed  l)efore  the  15th  of  November,  1K55,  without  notice  to  the  plaintiff;  the 
plaintiff  lieing  interested  in  the  life  of  the  assured  ;  and  the  contract  not  being  a 
wagering  policy  oi'  otherwise  void  undiM-  the  statute  14  (J.  .3,  c.  48: 

"And  that  the  allegation  in  the  jilea,  of  a  tender  or  ofl'er  by  the  defendants  to 
re-pay  the  premium  after  the  renewal  and  ri^vival  of  the  ])olicy,  should  have  also 
averrefl  that  the  defendants  alwavs  were  and  still  are  readv  to  pav  the  .same  to  the 
plaintiff," 
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was  then  dead.  On  the  part  of  the  defendant,  it  was  objected,  that  the  contract  was 
void,  as  being  without  consideration,  for,  his  father  being  then  aheady  dead,  there 
was  no  possibilit}'  of  his  winning ;  and  that  it  was  a  contract  in  futuro,  manifestly- 
made  upon  the  supposition  of  a  then  future  contingency.  The  jury  having  found  for 
the  plaintiff,  upon  a  rule  for  a  new  trial,  it  was  insi-sted,  on  the  part  of  the  plaintiff, 
that  the  event  of  either  of  the  two  fathers  being  then  already  dead  did  not  occur  to 
the  parties  ;  that,  if  it  had,  it  would  not  have  varied  the  bet :  and  that  retrospect  was 
included  as  well  as  futurity ;  to  which  it  was  answered,  on  behalf  of  the  defendant, 
that,  by  the  law  of  England,  it  is  necessary  to  insert  the  words  "  lost  or  not  lost  "  in 
ship-policies,  otherwise  the  insurance  is  void  if  the  ship  was  then  already  lost ;  that 
the  bet  in  question  went  upon  the  idea  that  both  fathers  were  then  living ;  and  the 
case  of  The  Mills  Ftigak  was  referred  to,  which  was  an  insurauce  upon  a  ship  which 
had  a  latent  defect  wholly  unknown  to  the  parties,  and  the  insurers  were  held  not 
liable,  upon  account  of  the  ship's  not  being  sea-worthy,  though  such  defect  was  not 
known.  Loi'd  Mansfield  said  :  "  I  differ  totally  in  opinion  from  that  doctrine.  The 
determination  in  that  case  (which  was  made  by  my  Lord  Chief  Justice  Wilmot  and 
me,  to  whom  it  was  referred,)  was  made  quite  upon  anothei-  ground  :  and  the  change 
of  opinion  iu  the  court  of  Common  Pleas  happened  upon  the  citing  of  two  cases  that 
had  been  determined  before  me ;  which  cases  were  mistaken.  The  insured  ought  to 
know  whether  his  ship  was  sea-worthy  or  not  at  the  time  when  she  set  out  upon  her 
voyage :  but,  how  should  he  know  the  condition  she  might  be  in  after  she  had  been 
[635]  out  a  twelvemonth?  The  question  is,  what  the  parties  really  meant.  The 
material  contingencj'  was,  which  of  these  two  young  heirs  should  come  to  his  father's 
estate  first.  It  was  not  known  that  the  father  of  either  of  them  was  then  dead. 
Their  lives,  their  healths,  were  neither  warranted  nor  excepted.  It  was  equal  to  both 
of  them  whether  one  of  their  fathers  should  be  theu  sick  or  dead.  All  the  circum- 
stances shew,  that,  if  it  had  been  then  thought  of,  it  would  not  have  made  any 
difference  in  the  bet :  and  there  was  no  reason  to  presume  that  they  would  have 
e.xcepted  it.  The  intention  was,  that  he  who  came  first  to  his  estate  should  pay  this 
sum  of  money  to  the  other,  who  stood  in  need  of  it.  That  the  event  had  happened, 
was  in  the  contemplation  of  neither  party.  Both  notes  are  so  peinied  as  to  be  applied 
to  what  was  to  happen.  But  the  natuie  of  such  a  contract,  and  the  manifest  intention 
of  the  parties,  support  the  verdict  of  the  jury,  that  he  who  succeeded  to  his  estate 
first,  by  the  death  of  his  father,  should  pay  to  the  other,  without  any  distinction 
whether  the  event  had  or  had  not  at  that  time  actually  happened."  And  Aston,  J., 
said:  "  It  was  originally  intended  to  be  a  bet  between  two  young  heirs  apparent: 
and  the  material  point  to  be  settled  was,  to  fix  the  difference  of  the  chances  of  the 
survivorship  of  their  fathers.  The  mere  survivorship  was  the  thing  intended  to  be 
betted  upon."  [Williams,  J.  That  case  is  not  very  accurately  reported  :  one  part  of 
Lord  Mansfield's  judgment  is  somewhat  obscure.]  In  Mecui  v.  Davuon,  3  Ad.  &  E.  303, 
4  N.  &  M.  701,  which  was  an  action  on  a  policy  of  insurance  on  a  ship  "lost  or  not 
lost,"  Lord  Denman,  in  delivering  the  judgment  of  the  court,  says, — "The  case  of 
The  Earl  of  March  v.  Pigot,  referred  to  in  the  argument,  is  a  direct  authority  in  pi-inciple 
in  favour  of  the  right  to  recover,  if  the  loss  was  known  to  neither  party  at  the  time 
of  effecting  the  policy.  According  to  the  [636]  same  case,  and,  indeed,  on  the  plainest 
general  principles,  if  the  loss  had  been  known  to  the  assured  only,  the  policy  would 
be  void.  But  no  case  has  determined  that  an  underwriter  who  chooses  to  effect  a 
policy,  with  full  knowledge  that  the  loss  has  actually  happened,  may  not  be  bound 
by  it.  His  conduct  might,  indeed,  appear  extraordinary,  if  it  were  not  clear  that  he 
had  a  good  legal  consideration  foi'  entering  iuto  the  contract,  viz.  the  paj'ment  of  the 
premium,  which  may  be  regarded  as  a  price  actually  given  and  received  for  the  under- 
writer's indemnity  against  the  contingency  that  has  arisen."  [Willis,  J.,  referred  to 
Sutherlanil  v.  FratI,  1 1  M.  ifc  W.  296.]  In  Phillips  on  Insurance,  3rd  edit  vol.  i., 
p.  .501,  §  92.5,  it  is  said:  "The  risk  may  be  assumed  by  the  underwriters  for  an 
anterior  period,  and  cover  losses  prior  to  the  date  of  the  policy,  provided  there  is  no 
concealment  or  misrepresentation  by  either  party.  For  this  puipose,  the  clause  '  lost 
or  not  lost '  is  introduced.  But  this  clause  is  not  necessary  :  it  is  sufficient  if  it 
appear  by  the  description  of  the  risk,  and  the  subject  of  the  contract,  that  the  policy 
is  intended  to  cover  previous  losses."  [Williams,  J.  Sir  B.  Shower,  in  his  argu- 
ment in  Jefferyea  v.  Legemlra,   1  Show.  320,  32i  {a),  says  :  "  Policies  are  to  have  a 

(«)  S.  C.  3  Lev.  320,  4  Mod.  .58,  Carth.  21G,  Holt,  -iCo. 
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reasonable  iutendnient ;  so,  if  the  ship  or  goods  were  lost  before  the  policy  was 
made,  and  the  party  insured  had  notice,  though  the  words  '  lost  or  not  lost '  be 
inserted,  yet  the  policy  is  void.  If  general,  without  these  words,  yet,  if  lost  before 
the  policy  made,  it  is  void,  because  of  the  improbability  supposed  that  any  man 
would  engage  against  that  which  has  already  happened."  For  this  is  vouched  the 
authority  of  a  Genoese  jurist,  Stniacha  de  Mercatura,  143,  222.]  The  receipt  of  the 
premium  after  the  expiration  of  the  thirty  days  does  not  operate  the  creation 
[637]  of  a  new  policy,  but  is  a  mere  waiver  of  a  forfeiture,  and  an  adoption  of  the 
payment  as  if  maile  in  due  time.  The  distinction,  therefore,  of  "lost  or  not  lost," 
has  no  bearing  on  this  case.  [Willes,  J.  You  say  that  the  payment  on  the  15th  of 
November  had  a  retrospective  efl'ect.  Is  not  that  contradictory  to  the  terms  of  the 
receipt,  which  is  stated  to  be  for  a  "renewal"  of  the  policy, — pointing  to  the  future?] 
It  is  the  ordinarj'  form  of  receipt  in  use  :  the  same  that  would  have  been  given  if  the 
payment  had  taken  place  within  the  thirty  days,  and  in  the  lifetime  of  the  party. 
[Crowder,  J.  Would  an  original  policy  have  been  good,  the  party  being  dead  at  the 
time  the  insurance  was  effected  ?  \Vould  not  that  be  within  the  case  of  Caulourier  v. 
Hastie,  5  House  of  Lords  Cases,  6731(a)'  Was  not  this  a  receipt  of  money  in  ignor- 
ance of  facts  which,  if  known,  would  have  prevented  the  parties  from  accepting  the 
payment !]  [638]  This  is  not  like  the  case  of  an  action  to  recover  back  money  which 
has  been  paid  under  a  mistake  of  fact.  If  a  man  enters  into  a  contract  under  a  mistake, 
that  mi.sUikc  will  not  ab.solve  him  from  the  performance  of  his  contract.  Here  the 
payment  was  to  cover  the  risk  from  the  13th  of  October,  1S55,  to  the  13th  of  October, 
1850.  [Crowder,  J.  But  the  man  was  dead  when  the  transaction  took  place.]  So 
he  was  in  the  case  of  The  Earl  of  March,  v.  Pigot.  [Crowder,  .1.  That  is  a  totally 
different  matter.]  The  effect  of  the  payment  and  receipt  of  the  premium  here  was, 
to  make  the  policy  ;is  valid  and  efficacious  as  if  the  money  had  been  paid  in  due  time. 
Hawkins  (with  whom  was  J.  A.  Foot),  contra  ((()'■'.  The  second  plea  is  a  good  answer 
to  the  action.  The  plain  and  obvious  intention  of  the  contract  between  the  parties 
was,  that  any  renewal  of  the  policy  under  the  second  condition  could  take  place  only 
dui-ing  the  natural  life  of  the  assured.  By  the  terms  of  the  policy,  the  first  premium 
which  was  paid  was  for  the  assurance  of  the  life  of  Jodrell  for  twelve  months,  '  to  be 
computed  from  the  day  next  before  the  date  of  the  policy,"  and  the  future  payments 
were  to  be  made  on  or  before  [639]  the  13th  (jf  Oetol)er  then  next  (1854),  and  "at 
the  expiration  of  every  subsei[Uenl  twelve  caleudai'  months  during  the  life  of  Jodrell. 
Thirty  days  are  allowed  for  payment  of  the  premium  :  but  this  must  be  taken  in  con- 
junction with  the  policj'  itself,  and  must  be  understood  to  mean,  provided  the  assured 

{ay  And  see  C'outourier  v.  Hastie,  8  Exch.  40,  and  Ilastie  v.  Coutourier  (in  Cam. 
Scac.),  9  Exch.  102.  There,  a  cargo  of  corn  Wiis  shipped  by  A.  at  Salonica,  in 
February,  1848,  for  delivery  in  London.  On  ihe  15th  of  May,  it  was  sold  by  Ilastie, 
a  factor,  who  made  the  sale  on  a  del  credere  commission.  The  contract  described  the 
corn  as  "  of  average  quality  when  shipped,"  and  the  sale  was  made  at  "  27s  per 
quarter,  free  on  board,  and  iTicluding  freight  and  insurance  to  a  safe  port  in  the  United 
Kingdom,  payment  at,  ifcc.  upon  handing  shipping  documents."  In  fact  the  corn  had 
been  s(jld  at  Tuni-,  a  short  time  befoie  the  date  of  the  contract,  in  conse(|uence  of 
getting  so  heated  in  the  early  part  of  the  voyage  as  to  render  its  being  brought  to 
Eiiglan<l  im|)(jssil)le.  The  contrdct  in  I^ngland  was  entered  into  in  ignorance  of  this 
fact.  When  the  lOjiglisli  pincliaser  ili.scovcred  it,  he  repudiated  the  contract.  In  an 
action  bi'ought  against  the  factor  (by  his  principals)  for  the  price,  it  was  held  by  the 
House  of  Lords  that  the  contract  contemplated  that  there  was  an  existing  .something 
to  be  sold  and  i)ouglit,  and  capable  of  transfer,  which  that  being  the  case  at  the  time 
of  the  sale  by  the  factoi',  he  was  tiot  liable. 

(a)'^  The  points  marked  for  argument  on  the  part  of  the  defendants  wore, — 
"That  the  second  plea  was  good  in  sulistancc,  -  that  the  death  of  the  assured,  as 
alleged  therein,  was  an  answer  to  the  plaintiffs  claim  on  the  i)oIicy,  notwithstanding 
it  was  renewed  as  in  the  declaration  alli'ged,  that  tiic  jjlca  avoided  the  cause  of  action 
alleged  in  the  declaration,  —  that,  the  cheque  not  having  been  dcli\ered  unnl  after  the 
expiration  of  the  thiit3'  days  allowed  ff)r  paying  the  premium  and  keeping  the  policy 
on  fool,  and  the  defendants  iiaving  received  it  and  got  it  cashed  under  the  liona  lide 
belief  that  .lodiell  was  alive,  and  ollering  to  return  the  money  in  a  reasonable  tinio 
after  the  discovery  of  his  death,  was  a  good  defence  to  the  action." 
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be  still  living.  This  is  clear  from  the  subsequent  clause  of  the  second  condition, 
which  provides,  that,  if  the  premium  be  not  paid  within  the  thirty  days,  the  policy 
may  be  renewed  within  a  limited  time,  upon  certain  terms,  viz.  "  on  satisfactory  proof 
of  the  health  of  the  party  on  whose  life  the  assurance  is  made,  and  the  payment  of  a  fine 
of  2s.  6d.  per  cent  "  Suppose  Mr.  Jodrell  had  died  on  the  13th  of  October,  and  before 
the  paj'ment  of  the  premium  for  the  ensuing  year,  and,  after  his  death,  in  ignorance  of 
the  fact,  Pritchard  had  paid  and  the  company  had  received  the  premium  for  renewal, — 
what  would  have  been  the  position  of  the  defendants  ?  Could  it  be  said  that  that  was 
a  payment  within  the  terms  of  the  policy?  The  thirty  days'  indulgence  clearly  do 
not  give  the  party  any  greater  privileges  than  he  would  have  had  if  the  premium  was 
paid  on  the  day  on  which  it  actually  became  due.  If  the  assui'ed  could  not  have  made 
the  payment  on  the  13th  of  October,  a  fortiori  he  could  not  have  done  so  within  the 
thirty  days.  That  was  decided  by  this  court  in  the  recent  case  of  Simpson  v.  The 
Accidental  Death  Cmiijxmy,  ante,  \o\.  ii.,  p.  257.  Here,  the  fact  of  the  party  being 
alive  is  a  condition  precedent  to  the  policy's  being  revived  by  the  payment  of  the 
premium  and  fine.     [He  was  stopped  by  the  court.] 

Gray,  in  reply.  Simpxmi  v.  !%/>  Accidental  Death  Uompanij  is  very  distinguishable 
from  the  present  case :  the  insurance  against  accident  must  nece.ssarily  be  made  by 
the  party  himself ;  the  very  nature  of  the  con-[640]-tract  excludes  payment  by  his 
executors.  The  company  having  received  the  premium  for  the  renewal  of  the  policy 
here,  it  is  the  same  as  if  they  had  received  it  within  the  davs  of  grace.  [Crowder,  .1. 
You  must  not  assume  that  a  payment  within  the  thirty  days,  the  life  having  dropped 
in  the  interim,  would  sustain  the  policy.]  That  the  assured  should  be  living  at  the 
time  the  payment  takes  place,  cannot  be  a  condition  precedent  to  the  validity  of  the 
policy,  provided  the  payment  is  made  within  the  time  prescribed  by  the  policy,  or 
within  the  extended  period  given  by  the  conditions. 

WiLLiAJis,  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  defendants. 
Looking  at  the  facts  as  they  aj'pear  upon  the  pleadings,  it  is  clear  to  my  mind  that 
the  payment  of  the  renewal  premium  was  made  by  the  plaintiff  and  accepted  by  the 
defendants,  not  on  any  new  contract,  but  by  way  of  indulgence  under  the  contract 
contained  in  the  original  policv.  Looking  at  the  policy  and  the  conditions  annexed 
to  it,  I  cannot  entertain  a  doubt  that  the  premium  was  paid  and  accepted  upon  an 
implied  understanding  on  V)Oth  sides  that  the  party  ius\ired  was  then  alive.  Both 
parties  were  labouring  under  a  mistake,  and  consequently  the  transaction  was  altogether 
void.  We  were  much  pi'essed  during  the  argument  with  the  case  of  The  Earl  of  March 
V.  Pigot,  where  it  was  held  that  a  wager  upon  the  life  of  an  individual  was  good, 
notwithstanding  the  life  had  already  dropped  at  the  time  the  wager  was  made.  But 
when  closely  looked  at,  it  will  be  found  that  that  case  has  no  bearing  whatever  upon 
the  present.  It  appears  from  the  report  that  the  wager  made  between  the  plaintiff 
and  defendant  was,  that  the  latter  should  pay  to  the  former  500  guineas  if  the  father 
of  the  latter  should  die  before  a  gentleman  named  ;  and  the  question  was,  whether  the 
wager  was  avoided  by  the  fact  (unknown  to  [641]  both  parties  at  the  time  of  the 
wager)  of  the  defendant's  father  being  actually  dead  at  that  time.  Lord  Mansfield, — 
no  objection  being  made  to  that  course  being  taken, — left  it  to  the  jury  to  say  what 
was  the  understanding  of  the  parties  as  to  the  terms  of  the  wager:  and  the  jury 
appear  to  have  come  to  the  conclusion  that  it  would  have  made  no  difference  whether 
the  event  had  then  actually  taken  place  or  not,  and  that  it  was  in  truth  a  mere  wager 
as  to  which  of  the  two  originalh'  named  parties  should  first  come  to  his  inheritance, — 
the  subject-matter  of  the  bet  being  the  mere  survivorship  of  the  respective  parents. 
It  is  impossible  to  draw  any  such  inference  as  to  the  meaning  of  the  parties  here. 
It  cannot  foi-  a  moment  be  doubted,  that,  if  tlie  defendants  had  known  of  the  death 
of  Jodrell  at  the  time  the  premium  was  tendered,  they  would  have  refused  to  accept 
it.  The  whole  transaction, — the  payment  and  the  receipt  of  the  money, — was  founded 
upon  a  mistake. 

Crom'DER,  J.  I  also  am  of  opinion  that  the  defendants  are  entitled  to  judgment 
on  this  demurrer.  The  plea  sets  up  a  state  of  things  which  appears  to  me  to  be  an 
answer  to  the  action.  It  is  clear  that  the  policy,  which  was  to  enure  from  the  13th 
of  October,  1854,  to  the  13th  of  October,  1855,  had  expired,  together  with  the  thirty 
additional  da^'s  allowed  by  the  condition  for  the  payment  of  the  premium  foi'  its  con- 
tinuance ;  and  that  the  assured  died  befoi-e  the  paj'ment  was  made  and  the  receipt 
given.     It  is  contended  on  the  part  of  the  plaintiff  that  an  intention  is  manifested  by 
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the  receipt  that  there  was  to  be  a  renewed  insurance  from  the  by-gone  13th  of  October 
till  the  13tli  of  October  in  the  following  year,  without  any  reference  to  whether  the 
party  was  dead  or  ali\-e  at  the  time  the  payment  was  made.  Looking  at  the  whole 
scope  of  the  instni-[642]-mcnt,  I  cannot  comprehend  what  grounds  there  are  for 
supposing  that  any  such  intention  could  exist.  As  to  the  case  of  The  Earl  of  March 
V.  Piijot,  it  seems  to  me  to  be  an  authority  directly  in  point  against  the  ijlaintifT:  for, 
it  is  stated  by  Lord  Mansfield,  and  found  by  the  jury,  that  the  making  of  the  bet 
would  not  have  been  influenced  by  the  consideration  of  whether  the  event  had  oi'  had 
not  actually  happened  at  the  time.  It  could  not  be  (and  in  fact  it  was  not)  contended 
here  that  the  death  was  an  unimportant  circumstance.  Looking  at  the  character  of 
the  second  condition,  making  the  policy  void  if  the  premiums  be  not  paid  within  the 
numljer  of  days  therein  limited  after  they  become  due  respectively,  and  stipulating 
that  the  policy  may  be  revived  within  three  months,  on  satisfactory  proof  of  the  health 
of  the  party  on  whose  life  the  assurance  is  made, — it  is  manifest  that  it  was  of  the 
essence  of  the  contract  that  the  party  should  be  alive  and  in  good  health  at  the  time 
of  such  revival.  It  is  said,  however,  that  the  company  waived  such  proof,  and  are 
therefore  bound  by  their  contract  as  if  such  proof  had  actually  been  given.  I  cannot, 
however,  assent  to  that  |iroposition.  The  common  sense  of  the  thing  is,  that  the 
whole  transaction  was  a  mistake. 

WiLLics,  J.  I  also  am  of  opinion  that  the  defendants  are  entitled  to  judgment  on 
this  demurrer.  Taking  the  policy  without  the  conditions,  it  is  clear  that  the  plaintitV 
could  have  no  claim  whatever  against  the  company  thereon  after  the  L3th  of  October, 
lf54,  unless  he  duly  paid  the  premium  for  each  ensuing  year  on  or  before  that  day. 
Then  comes  a  condition  (the  second),  which  provides  that  the  policy  shall  become 
void,  if  the  (yearly)  premiums  be  not  paid  within  thirty  days  after  they  become  due 
respectively.  Stopping  thei'e,  it  might  be  a  question, — and  it  is  one  which  persons 
insured  would  [643]  be  wise  not  to  raise, — whether  this  does  not  contemplate  a 
|)ayment  by  the  assured  himself  ;  or  whether,  as  has  been  contended  on  the  part  of 
the  plaintiti;  the  etlect  of  this  condition  is  absolutely  to  extend  the  period  for  the 
payment  of  the  premium,  so  that,  if  the  assured  should  die  within  the  thirty  days, 
the  company  are  still  bound  to  accept  the  money,  such  payment  to  all  intents  and 
purposes  enuring  as  a  payment  within  the  time  limited  by  the  policy,  so  as  to  entitle 
the  representatives  of  the  assured  to  recover  upon  the  policy,  oven  though  the  assured 
should  be  dead  at  the  time  the  premium  was  paid.  The  inclination  of  my  opinion, — 
if  it  be  necessary  to  express  one,  and  perhaps  it  is,  for  it  has  an  important  bearing  on 
the  case, — is,  that  the  thirty  days  are  given  only  with  reference  to  insurance  for  future 
years,  and  that,  notwithstanding  the  life  has  become  less  valuable,  the  company  are 
bound  to  go  on  insuring  future  years  provided  the  future  premiums  are  paid  within 
thirty  days  after  the  expiration  of  each  period  of  insurance.  However  that  may  be, 
the  payment  here  was  not  made  within  the  thirty  days.  But  then  comes  this  further 
condition, — "but  this  policy  may  be  revived  within  three  calendar  months,  on  satis- 
factory i)roof  of  the  health  of  the  party  on  whose  life  the  assurance  is  made,  and  the 
payment  of  a  tine  of  2s.  (id.  per  cent,  upon  the  sum  assui-cd,"  iV'c.  I  am  at  a  loss  to 
see  how  that  piovisiun  aids  the  plaintifl's  case.  It  assumes  that  the  subject  upon 
which  the  insinance  is  to  attach  is  a  living  person,  otherwise  the  stipulation  for  satis- 
factory proof  of  health  would  be  idle  and  absurd.  The  very  foundation  of  a  life-policy, 
as  explained  by  the  Exchequer  Chamber  in  Dalliy  v.  The  India  ami  London  Lifv- 
Assurancii  ('ompani/,  \!)  C.  B.  3G5,  is,  that  it  is  a  contract  for  the  payment  of  a  cert^iin 
sum  upon  the  future  death  of  a  person  then  in  l)eing,  in  consideration  of  the  present 
payment  of  a  premium.  The  rc-[644]newals,  like  the  original  policy,  clearly  are  only 
for  the  futuie  assurance  of  a  living  person.  Then  it  is  said,  that,  by  accepting  the 
piomium  after  the  expiration  of  the  thirty  days,  the  directors  nuist  be  taken  to  have 
waived  the  giving  of  jiroof  of  the  health  of  the  ])arty  on  whoso  life  the  assurance  was 
made,  and  that  the  payment  enured  as  a  payment  made  in  due  time,  and  that  the 
policy  was  thereby  revived  Taking  that  literally,  it  is,  that  the  directors  waived  the 
production  of  ])roof  of  the  state  of  health  of  a  man  who  was  supposed  to  be  alive,  not 
the  fact  of  his  Ijcing  alive.  They  cannot  tie  assumed  to  have  waived  the  condition 
that  the  person  whose  life  was  insured  should  really  be  a  living  jierson  at  the  time 
the  renewal  or  revival  of  the  policy  takes  place.  Then  it  was  said  that  the  payment 
and  acceptance  of  the  premium  created  a  now  contrac't.  But  in  truth  it  is  no  now 
contract  at  all :    it  was  intended  as  a  pitymenl    under   the  original    contract.      I  he 
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result  is,  that  the  policy  was  not  lenewed,  and  oin-  judgment  must  be  for  the 
defendants. 

Byles,  J.  I  also  think  that  the  defendants  are  entitled  to  judgment.  An 
important  question  is  glanced  at  here,  viz.  as  to  the  effect  of  a  payment  of  the  premium 
on  a  life-policy  after  the  expiration  of  the  period  covered  by  the  policy,  and  within 
the  number  of  days  usually  allowed  bv  the  conditions  for  making  the  payment,  or,  as 
they  have  sometimes  been  called,  the  daj's  of  grace.  I  am  not  aware  of  any  authority 
upon  that  subject,  except  what  fell  fi-om  this  couit  in  the  recent  case  of  Simpson  v.  The 
Accidental  Death  Company,  ante,  vol.  ii.,  p.  257.  It  is  unnecessary  on  the  present 
occasion  to  pronounce  any  opinion  upon  that  question.  It  may  be  observed,  that, 
whatever  might  have  been  the  construction  if  the  policy  had  been  utterly  silent  in  this 
respect,  here  it  is  in  terms  a  contract  or  un-[645]-dertaking  ag.ainst  the  happening  of 
a  future  event.  "Dead  or  alive," — which  would  be  equivalent  to  "lost  or  not  lost" 
in  a  marine  policy, — seems  to  be  excluded  by  the  terms  of  the  policy  and  the  third 
condition.  But  the  objection  that  the  payment  did  not  take  place  within  the  thirty 
days,  clearly  appeal's  to  me  to  be  fatal  to  the  plaintiffs  claim.  The  payment  and 
receipt  were  ultra  the  condition  and  under  a  mistake.  The  effect  would  be  that  the 
plaintiff  might  maintain  an  action  to  recover  back  the  premium  so  paid,  on  the  ground 
of  its  having  been  paid  and  received  under  a  mistake  of  fact. 

Judgment  for  the  defendants. 

Powis  V.  Butler  and  Another,  Executors  of  Charles  Walton,  Deceased. 

Jan.  18th,  1858. 

[Affirmed  in  Exchequer  Chamber,  4  C.  B.  N.  S.  469.] 

The  executors  of  one  whose  name  has  since  his  decease  been  inserted  in  the  last-filed 
memorial  or  return  (under  the  7  &  8  Viet.  c.  11.3,  s.  16),  are  not  liable  to  execution 
on  a  judgment  against  the  company,  although  the  testator  was  properly  returned 
as  a  shareholder  in  previous  memorials. 

This  was  a  scire  facias  against  the  defendants  as  executors  of  the  last  will  and 
testament  of  Charles  Walton,  deceased,  who  was  at  the  time  of  his  death  a  shareholder 
in  the  Royal  British  Bank,  upon  a  judgment  obtained  by  the  plaintiff  in  this  court  in 
an  action  against  Robert  Palmer  Harding,  the  official  manager  of  the  .said  bank.  The 
writ  called  upon  the  defendants  to  shew  if  they  had  or  knew  of  anything  to  say  for 
themselves  why  the  plaintiff  should  not  have  execution  against  them  of  the  debt  and 
costs  therein  mentioned,  to  be  levied  upon  the  goods  and  chattels  which  were  of  the 
said  Charles  Walton,  decea.sed,  in  the  hands  of  the  defendants  as  such  executors  as 
aforesaid  to  be  administered  ;  and,  by  consent  of  the  parties,  and  by  [646]  direction 
of  the  court,  the  following  case  was  stated  without  any  pleadings  : — 

The  Royal  British  Bank  was  a  joint-stock  banking  company  incorporated  and 
carrying  on  business  under  the  provisions  of  the  statute  7  &  8  Vict.  c.  11.3. 

The  said  bank  stopped  payment  on  the  3rd  of  September,  1856  ;  and,  on  the  24th 
of  the  same  month,  an  order  was  made  by  Vice-Chancellor  Kindersley  to  wind  up  the 
affairs  of  the  said  bank  under  the  Joint^Stock  Companies  Winding-up  Act,  1848,  11  & 
12  Vict.  c.  45;  and,  on  the  13th  of  October  last,  the  above  named  Robert  Palmer 
Harding  was  duly  appointed,  and  still  was,  official  manager  of  the  said  bank. 

The  plaintiff,  on  the  1st  of  January,  1856,  deposited  with  the  Royal  British  Bank 
the  sum  of  2501.,  and  received  a  note  of  which  the  following  is  a  copy  :— 

"  Royal  British  Bank,  Islington  Branch. 
"No.  9070.     London.     2501.  "  1st  January,  1856. 

"  Received  on  deposit  from  Mr.  Henry  Powis,  2  Islington  Green,  the  sum  of  two 
hundred  and  fifty  pounds,  to  be  accounted  for,  with  interest  at  the  rate  of  51.  per  cent, 
per  annum,  ten  days  after  notice. 

"  By  order  of  the  court  of  directors, 
"  Entered,  R.  Grey,  Acct.  "  W.  J.  Millard,  Manager." 

At  the  time  of  the  stoppage  of  the  bank,  the  sum  of  81.  13s.  Id.  had  become  due 
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foi'  interest  upon  the  said  deposit,  of  which  31.  13s.  4d.  was  (luc  for  interest  on  the 
ItUh  of  A])ril,  18o6,  when  the  said  Charles  Walton  died,  as  hereinafter  mentioned. 

The  plaintiff  had  also  a  drawing  account  with  the  liank  :  and  there  was  due  to  him 
on  such  drawing  account  at  the  time  of  the  stoppage  of  the  hank  3101.  lOs.  lid.; 
which  three  sums  in  all  amounted  to  5691.  15s.  2d. 

On  the  9th  of  Oetol)er  last,  a  petition  for  adjudication  [647]  in  liankruptcy  was 
presented  again.st  the  said  Koyal  British  Bank,  under  which  the  said  bank  was  duly 
adjudged  bankrupt :  and,  at  a  meeting  for  the  proof  debts,  held  at  the  court  of  bank- 
ruptcy, the  plaintiff  duly  proved  his  said  del)t  against  the  said  bank  at  the  sum  of 
5691.  15s.  2d.  The  plaintitl'  also  proved  his  debt  before  the  chief  clerk  of  Vice- 
Chancellor  Kindersley,  under  the  Winding-up  Act. 

On  the  2nd  of  December  last,  the  plaintiff  commenced  the  said  action  against  the 
oflHcial  manager  of  the  said  bank,  to  recover  the  said  sum  of  5G91.  15s.  2d.  ;  and,  on 
the  23rd  of  December,  judgment  was  obtained  against  the  said  official  manager  for 
that  amount,  and  61.  6s.  4d.  costs  of  suit,  making  together  5761.  Is.  6d. 

A  writ  of  fi.  fa.  was  issued  on  the  23rd  of  December,  1856,  upon  the  said  judgment, 
directed  to  the  sheriffs  of  London,  to  levy  the  sum  of  5761.  Is.  6d.,  besides,  &e.,  upon 
the  effects  of  the  said  bank,  to  which  there  was  a  return  of  nulla  bona :  and  it  is 
admitted  that  the  bank  had  no  pioperty  from  which  the  plaintiff  could  obtain  the 
satisfaction  of  his  judgment  debt. 

In  June,  1856,  a  memorial  was  duly  filed  under  the  provisions  of  the  said  act  of 
parliament  (7  &  8  Vict.  c.  113),  setting  forth  the  title  of  the  said  company,  the  names 
and  places  of  abode  of  the  members  thereof,  and  the  other  particulars  required  by  the 
act,  which  was  the  last  memorial  filed  by  the  bank.  In  this  memorial  appeared  the 
name  of  the  deceased,  Charles  Walton,  described  therein  as  of  Tulse  Hill,  Surrey, 
ship-owner. 

The  said  Charles  Walton  died  on  the  16th  of  April,  1856,  having  previously  made 
his  will,  by  which  he  appointed  the  defendants  the  executors  thereof ;  and  the  defen- 
dants proved  the  said  will  in  the  prerogative  court  of  the  Archbishop  of  Canterbury 
on  the  15th  of  May,  1856. 

The  deceased  at  the  time  of  his  death  was  posse.ssed  [648]  of  twenty  shares  in  the 
said  bank  :  but  the  defendants  have  not  been,  or  claimed  to  be,  registered  as  share- 
holders in  the  said  bank  in  respect  of  such  shares,  or  any  of  them,  nor  made  any 
declaration  under  the  26th  and  27th  sections  of  the  said  act  of  parliament. 

By  the  9th  section  of  the  deed  of  settlement  of  the  said  bank,  dated  the  2nd  of 
July,  1849,  and  executed  by  the  .said  Charles  Walton,  it  was  declared  that  there 
should  be  no  benefit  of  survivorship  between  the  proprietors. 

On  the  16th  of  Api'il,  1856,  the  day  of  the  testator's  death,  there  was  a  sum  of 
1071.  5s.  Id.  standing  in  the  books  of  the  said  company  to  the  credit  of  the  plaintifi' 
upon  his  said  drawing  account ;  and  that  was  the  whole  amount  then  due  tf)  him  upon 
such  account.  On  the  19th  and  2lth  of  the  .same  month,  the  pl.-iinliU' drew  out  of  the 
baid<  upon  the  said  account  more  than  1071.  5s.  Id.,  without  ])aying  into  the  bank  aTiy 
sum  or  sums  spccificall}'  to  meet  or  provide  for  the  amount  so  drawn  out,  or  any  part 
thei'eof.  Sums,  however,  were  from  time  to  time  during  the  months  of  A])ril,  May, 
and  June,  1856,  paid  into  and  drawn  out  of  the  said  bank  i)y  the  ])laintilf  upon  the 
said  drawing  account:  the  result  of  which  was,  that,  on  the  30th  of  June,  1856,  a  sum 
of  361.  15s.  8d.  was  due  as  a  balance  from  the  bank  to  the  plaintifi'  u])on  such  account. 
A  copy  of  the  account  accompanied  the  case,  and  was  to  be  considered  as  part  thereof. 
In  or  about  the  month  of  August,  1856,  the  defendants  instructed  their  brokers, 
Messrs.  Hichens  Ik  Harrison,  members  of  the  Stock-Kxchang((,  to  sell  the  said  twenty 
shares;  and,  on  the  21st  of  the  said  month  of  August,  the  said  Mcssr.s.  Hichens  iVj 
HarrLson  sold  ten  of  the  said  shares  to  certjiin  brokcis  n.-imcd  Vigno  fc  Sons,  and  the 
rcniaiMing  ten  of  the  said  shares  to  a  broker  naincil  Kussell  ;  and,  on  the  28th  of  the 
sain(!  [649]  month  of  .August,  being  the  same  d.ay  in  the  .said  Stock  l<]xehangc,  the 
said  Messrs.  Hichens  fc  Harri.son  received  from  the  sairl  Messrs.  \'igne  \'  Sons  and 
Mr.  Russell  respectively  a  memorandum  or  ticket,  containing  the  name,  address,  and 
oceup.ation  of  the  person  to  whom  the  shares  so  pureha.scd  by  the  .said  Messrs. 
Vigne  (t  Sons  and  Mr.  Russell  respectively  were  to  be  transferred  ;  and,  on  the 
following  day,  viz.  the  29th  of  the  said  month  of  August,  the  .said  Messrs.  Hichens 
(fe  Harrison  by  their  clerk  forwarded  to  the  head  banking-house  of  the  saiil  bank  the 
particidars  rcipu'red  by  the  ch.artcr  or  deed  of  incorporation  of  the  .said    bank,  and  at 
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the  same  time  requested  that  the  deeds  of  triiusfer  of  the  said  shares  to  the  respective 
purchasers  might  be  prepaied  by  tlie  proper  officer  of  the  bank.  The  said  clerk  was 
informed  by  a  duly-qualified  officer  of  the  said  bank  that  the  said  Messrs.  Hichens 
&  Harrison  might  prepare  such  transfers  themselves,  and  the  necessar\'  forms  of  deeds 
of  transfer  were  then  given  by  such  otticer  to  the  said  clerk  for  that  purpose.  The 
said  Messrs.  Hichens  &  Harrison  accordingly  prepared  two  deeds  of  transfer  of  the 
said  shares  ;  by  one  of  which  deeds  the  defendants  assigned  and  transferred  ten  of 
the  said  shares  to  Joseph  Kenfiey,  lieing  the  person  named  as  the  purchaser  thereof 
in  the  said  ticket  or  memorandum  so  leeeived  from  the  said  Messrs.  Vigne  &  Sons 
as  aforesaid  ;  and  by  the  other  of  such  deeds  the  defendants  assigned  and  transferred 
the  remaining  ten  of  the  said  shares  unto  James  Meston,  being  the  person  named  as 
the  purchaser  thereof  in  the  said  ticket  or  memorandum  received  from  the  said  Mr. 
Kussell  as  aforesaid.  Such  deeds  were  respectively  duly  e.xecuted  by  the  defendants 
before  the  said  bank  stopped  payment,  and  with  the  certificates  of  the  said  shares 
wi  re  delivered  to  the  brokers  of  the  respective  purchasers ;  and  the  defendants  duly 
received  the  purchase  [650]  or  consideration  moneys  in  such  deeds  of  transfer 
respectively  mentioned  to  be  paid  to  them. 

The  bank  had  not  observed  the  terms  of  the  charter  as  regards  requiring  the  gi^■ing 
of  notice  to  the  bank  previous  to  transfers  being  made  of  shares  :  but,  when  such 
transfers  were  executed,  the  course  pursued  liy  the  said  bank  was,  to  have  the  deeds 
of  transfer  lodged  with  the  bank,  and  then  the  same  were  entered  on  a  register  of 
transfers  kept  by  the  bank  ;  and  a  memorial  was  indorsed  on  the  transfer-deed 
indicating  the  fact  of  the  same  being  registered. 

In  reference  to  the  said  transfers  to  the  said  Joseph  Renfrey  and  James  Meston, 
the  bank  had  suspended  business  before  the  said  two  deeds  of  transfer  could  be 
registered. 

On  the  12th  of  January,  18.57,  an  order  was  made  by  the  Master  of  the  Rolls  to 
administer  the  estate  of  the  said  Charles  M'alton,  deceased,  in  Chancery  ;  and,  by  an 
order  dated  the  18th  of  February,  18.57,  it  was  ordered  that  the  said  Henry  Powis 
(the  above-named  plaintiff)  be  restrained  until  the  further  order  of  the  court  from 
taking  or  prosecuting  any  proceedings  at  law  against  the  above-named  defendants  as 
executors  of  Charles  Walton,  deceased,  or  either  of  them,  for  or  in  respect  of  any 
debt  or  sum  of  money  claimed  by  the  said  Henry  Powis  to  be  due  or  owing  to  him 
from  the  Royal  British  Bank,  or  on  any  judgment  obtained  b}'  him  against  Robert 
Palmer  Harding  as  ofticial  manager  of  the  said  bank ;  and  it  was  ordeied  that  the 
said  Henry  Powis  be  at  liberty  to  go  in  and  pro\e  under  the  said  order  dated  the 
12th  of  January,  1857,  for  his  costs  of  his  proceedings  at  law  up  to  the  time  of  his 
having  received  notice  of  the  said  order,  and  also  his  debt,  if  any,  for  recovery  whereof 
the  proceedings  at  law  were  taken  against  the  said  official  manager. 

The  plaintiff,  pursuant  to  such  last-mentioned  order,  [651]  claimed  to  prove  the 
delit  alleged  to  be  due  to  him,  under  the  said  order  dated  the  12th  of  January,  1857, 
when  the  chief  clerk  of  the  Master  of  the  Rolls  adjourned  such  claim  into  court  for 
argument.  On  such  claim  being  argued,  the  Master  of  the  Rolls  directed  the  question 
to  be  submitted  to  a  court  of  common  law  ;  and,  to  enable  the  plaintiffs  to  take  the 
necessaiy  steps,  by  an  order  dated  the  26th  of  March,  1857,  on  the  said  Henry  Powis 
vnidertaking  not  to  issue  execution  on  any  judgment,  rule,  or  order  which  might  be 
obtained  at  law,  without  the  leave  of  the  court  of  Chancery,  his  Honour  ordered  that 
the  said  order  dated  the  ISth  of  February,  1857,  so  far  as  it  restrained  the  said  Henry 
Powis  from  taking  or  prosecuting  any  proceedings  at  law  against  the  defendants  as 
executors  of  Charles  Walton,  deceased,  or  either  of  them,  for  or  in  respect  of  any 
debt  or  sum  of  money  claimed  by  the  said  Henry  Powis,  be  discharged. 

Since  the  stoppage  of  the  bank,  the  plaintiff  has  received  the  sum  of  5161.  1  Is.  3d. 
on  account  of  his  said  judgment-debt,  viz.  two  dividends  under  the  said  bankruptcy 
amounting  in  the  whole  to  2271.  15s.  7d.,  and  2881.  15s.  8d.,  the  proceeds  of  an 
execution  against  another  shareholder  in  the  bank  upon  the  judgment. 

The  plaintiff  claims  the  sum  of  591.  10s.  3d.  as  still  due  to  him  upon  the  said 
judgment,  after  giving  credit  for  the  sums  so  received  by  him. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is  entitled  to 
issue  execution  upon  the  said  judgment  against  the  defendants,  to  be  levied  upon  the 
goods  and  chattels  which  were  of  the  said  Charles  Walton,  deceased,  in  the  hands  of 
the  defendants  as  such  executors  as  aforesaid  to  be  administered. 
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If  the  court  should  be  of  opinion  that  the  phiintifl'was  so  entitled,  then  judgment 
was  to  be  entered  up  for  the  plaintiff,  for  such  sum  as  the  court  should  direct,  [652] 
and  costs  of  suit,  together  with  all  costs  of  and  occasioned  by  the  previous  proceedings 
of  the  plaintiff  against  the  defendants  as  such  executors  as  aforesaid  to  obtain  satis- 
faction of  the  said  judgment  If  the  court  should  lie  of  a  contrary  opinion,  then 
judgment  of  non-pros.,  with  costs  of  the  action,  and  all  other  costs  occasioned  to  the 
defendants  by  the  above  proceedings  against  them,  sliould  be  entered  up  for  •'-- 
defendants. 

The  following  was  the  account  annexed  to  the  case  ; — 


the 


Henry  Powis 

in  account 

with  the  Royal  British  Bank. 

1856. 

18.^)6. 

Brought  forwaid  .         .         .  £97.5 

17 

(i 

Brought  forward 

£821      5     6 

April  5.   Sundries 

122 

o 

1 

April  4.  Wormsley 

28    19     0 

19.   Do. 

190 

2 

1 

14.  Palmer  . 

13   10     0 

30.   Do. 

172 

8 

0 

Green    . 

20     9     0 

May  10.   Do. 

180 

0 

0 

Thompson 

15   19     0 

17.   Do. 

129 

1 

0 

Nelson  . 

9      1      9 

24.   Do. 

128 

10 

0 

15.  Barnard 

4     7     0 

26.   Do. 

31 

0 

0 

](i.   Baker    . 

19     6     0 

27.   Do. 

24 

0 

0 

Williams 

44   16     6 

31.   Cash 

65 

0 

0 

Berens  . 

3   12     3 

June  ;).   Do. 

208 

5 

0 

Wreford 

7     8     6 

17.   Do. 

90 

0 

0 

Block     . 

63     6     3 

21.    Do. 

110 

0 

0 

Hind      . 

20  14  10 

27.   Do. 

75 

0 

0 

19.  Sharp    . 

41   16     9 

Nelson  . 

30     9     0 

26.  Pyott    . 

10  15     0 

29.  Hutton 

32   14     6 

May    2.  Carlisle 

12     4     0 

7.  Stevenson 

32   13     6 

12.  Hind      . 

25   13     0 

Phillips 

40  10     0 

Irvin 

7    7    (; 

Evans    . 

17      1     0 

Thoiupsoii 

200     0     II 

[653] 

May  1  2.   Pratt     . 

7    13     (i 

Scofield 

7     0     0 

16.  Swainsou 

37     2     0 

Stagg     . 

50   12     0 

19.  Thompson 

100     0     0 

27.  Leverson 

10     4     7 

29.  Sharp    . 

204     7     0 

31.  Wilson  . 

20  11      0 

June  7.  Milson  . 

19   10     0 

1  1.   Solomon 

15   13     0 

1  2.  Thompson 

121    13     0 

Leaf      . 

15     0     0 

1 7.  Swaine  . 

11    l(i     6 

Thompson 

145     3     0 

19.  Bushay 

5  i;t    0 

Lamb    . 

12     0     0 

Palmer  . 

7   15     6 

25.  ftrecn    . 

1 6     1)     8 

Harnard 

!>      1      0 

Hallcn  . 

19     (1    1  1 

28.    I'cppci-  . 

12     0     0 

Carried  foiward 

£2499 

5 

8 

Carried  fiiruai<l  . 

.£2372     8     6 
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Biouiiht  t'oiwaid 


£2499     5     8 


1 856. 

July  1-   Balance 

To  Cash 

•26.  Do. 

•27.  Do. 

■28.   Do. 

Aug.    9.   Cash 

15.  Sundries 
30.  Cash   . 


£2499  5  8 

36  15  8 

182  0  0 

77  16  0 

116  5  6 

30  5  6 

150  0  0 

130  12  3 

168  2  11 
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£891   17   10 
£310   16   11 
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Sharp    , 
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Commission 
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£2372  8 
7   15 

.       29     4 

.  52  1 
1      1 

.       36   15 


£•2499     5     8 
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July  5. 
'  25. 
10. 

Aug.  4. 
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13. 
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Aug.  13 


14. 


15. 
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52. 
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Sept.  1. 


Milson   . 

Hone's  diaft 

Thompson 

Thomp.son 

Lane 

Burlage 
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Thompson 
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Slatten 

Hurd    . 
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Sharp    . 
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11 

12 

6 

27 

5 

6 

73 

15 

0 

43 

13 

6 

40 

0 

0 

5 

5 

6 
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0 

42 

18 

6 

33 

3 

10 

20 

9 

5 

7 

6 

0 

3 

4 

0 

14 

2 

9 

3 

18 

0 

28 

15 

10 

4 

0 

3 

40 
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0 

71 

5 

0 

11 

4 

6 

10 

5 

0 

12 

10 

10 

32 

15 

0 

39 

0 

0 

310 

16 

11 

£891   17  10 


Beasley,  for  the  plaintiff.  The  main  cjuestion  is,  whether  the  defendants  are  not 
chargeable  as  "existing  shareholders"  under  the  7*8  Vict.  c.  113,  s.  21,  their 
testator's  name  appearing  on  the  memorial  of  shareholders  last  filed  under  the  act. 
That  section  enacts  that  "the  persons  whose  names  shall  appear  from  time  to  time  in 
the  then  last-delivered  memorial,  and  their  legal  representatives,  shall  be  liable  to 
all  legal  proceedings  under  this  act  as  existing  shareholders  of  the  company." 
[Cockburn,  C.  J.  You  contend  that  the  man's  name  being  in  the  memorial  is 
equivalent  to  the  names  of  his  representatives  being  there ;  and  that  the  memorial 
is  conclusive  evidence  1]  Precisely  so.  [Williams,  J.  Is  not  the  authoritj^  to  place 
his  name  there  revoked  by  his  death  T\  In  ordinary  cases  it  would  be  so ;  but  not 
under  this  statute.  The  6th  section  incorporates  all  those  who  become  .shareholders 
and  their  legal  representatives  ;  and  s.  7  enacts,  that,  notwithstanding  such  incorpora- 
tion, they  and  their  several  executors,  [655]  &c.,  shall  continue  liable  as  if  not 
incorporated.  [Cockburn,  C.  J.  If  death  cancelled  Walton's  liability,  his  executors 
could  incur  none.  You  are,  in  truth,  seeking  to  fix  the  executors  with  an  original 
liability.]  The  21st  section  gives  creditors  a  right  to  have  execution  against  executors 
of  a  deceasod  person  as  existing  shareholders.  The  shares  are  personal  assets,  which 
vest  in  the  executors.  The  16th  section  requires  the  memorial  to  be  filed,  and  impowers 
any  person  to  inspect  it  on  payment  of  a  small  fee.  The  17th  section  provides  for 
occasional  changes  therein;  and  the  18th  gives  the  form  of  the  memorial.  The  19th 
section, — which  is  to  be  construed  with  the  21st, — makes  the  memorial  conclusive: 
it  enacts,  "  that  a  true  copy  of  any  such  memorial,  certified  under  the  hand  jf  one  of 
the  commissioners  of  stamps  and  taxes  for  the  time  being,  upon  proof  made  that 


3  C  B.  (N.  S.)  656.  POWIS    V.    BUTLER  899 

such  certificate  has  been  signed  with  the  hand-writing  of  the  person  certifying  the 
same,—  whom  it  shall  not  be  necessary  to  prove  to  be  a  commissioner  of  stamps  and 
taxes, — shall  be  received  in  evidence  as  proof  of  the  contents  of  such  memorial,  and 
proof  shall  not  be  reijuired  that  the  person  by  whom  the  memorial  shall  purport 
to  be  verified  was,  at  the  time  of  such  verification,  the  manager  or  one  of  the  directors 
of  the  company."     [Willes,  J.     AW  v.  yliti/as,  3  E.xch.  805,  and  Xe.-<.i  v.  Annxlroiui, 

4  E.xch.  21,  decided  that  personal  rcjjresentatives  were  not  liable  under  the  7  G.  4, 
c.  46.]  The  language  of  the  6th  section  of  that  statute  was  dili'erent  from  that  of  the 
19th  section  of  the  act  now  under  consideration.  [Willes,  J.  The  words  are  the 
same  in  both  stixtutes, — "shall  be  leceived  in  evidence  as  proof,"  etc.]  The  only 
means  a  creditor  has  of  knowing  who  are  shareholders  is  the  memorial ;  and  that 
does  not  disclose  the  death  of  the  party.  The  26th  section  provides  for  a  mode  in 
which  an  executor  may  become  an  actual  shareholder, — in  [656]  which  case  he  would 
incur  a  liability  different  from  that  contemplated  by  s.  21.  [Willes,  J.  The 
26th  section  only  affects  the  rights  of  the  executor.  May  you  not  rely  on  the  7th 
section  (a)  as  making  the  executors  liable?]  That  section,  coupled  with  the  21st, 
clearly  does  make  them  so.  [Willes,  J.,  referred  to  2  Williams  on  Executors,  5th 
edit.,  1583.]  The  next  question  is,  whether  the  defendants  are  discharged  by  a  bona 
fide  transfer  of  the  sluues  before  the  bankruptcy  of  the  concern  (the  transfeirees'  names 
not  appealing  on  the  register  of  shareholders).  This  point  is  disposed  of  by  the  case 
of  Dossdt  V.  Hardbuj,  ante,  vol.  i.,  p.  524,  where  it  was  held,  on  the  authority  of 
Heiulersan  v.  The  OJ/idal  Manager  of  the  lioijal  British  Bank,  7  Ellis  &  B.  356,  that  a 
shareholder  whose  name  is  properly  inserted  in  the  last  return  or  memorial  tiled  at 
the  stamp-ofhee,  cannot  get  rid  of  his  liability  under  s.  21,  by  a  subsequent  bona 
fide  transfer  of  his  shares,  [^\'illiams,  J.  We  are  bound  by  that  case.  We  there 
held  that  the  memorial  was  conclusive,  the  shareholder  being  alive.]  Then,  as  to  the 
last  point,  it  is  sul)mitted  that  the  plaintiff  is  entitled  to  appropriate  the  payments  to 
the  drawing  account,  and  to  reoovei-  the  balance  on  the  deposit  account. 

Phipson,  contra.  The  plaintill  would  have  had  no  claim  against  Walton  himself 
if  he  had  been  alive.  It  appears  from  the  case,  that,  on  the  1st  of  January,  [657] 
1856,  the  plaintiff  opened  a  deposit-account  with  the  bank,  upon  which  theie  was  due 
to  him  at  the  time  of  their  stoppage  in  Septembei',  1856,  2581.  13s.  Id.,  and  at  the 
time  of  Walton's  death,  2531.  13s.  4d.  He  had  also  a  drawing-account,  upon  which 
there  was  due  to  him  at  the  time  of  commencing  the  action  31U1.  16s.  lid.  :  but  the 
whole  of  that  accrued  since  the  death  of  Walton  except  about  231.  The  judgment 
in  the  action  was  obtained  on  the  23id  of  December,  1856,  for  56!)1.  15s.  2d.  and  costs. 
The  plaintiff  has  since  received,  by  pa^'ment  of  dividends  under  the  bankruptcy, 
and  from  the  proceeds  of  an  execution  against  another  shareholder,  5161.  lis.  3d. 
Independently,  therefore,  of  the  broad  (juestion  as  to  the  lial)ility  of  the  executors  to 
be  proceeded  against  either  as  absolute  or  quasi  shareholders,  the  plaintiff  has  no 
right  to  proceed  against  the  estate  of  Walton  at  all.  The  claim  as  against  Walton  is 
altogether  wi])ed  off  by  the  appi'ojjriation  of  the  jiayments  to  the  earlier  items. 
[Williams,  J.  The  payments  are  in  reduction  of  the  judgment-debt.  The  real 
question  is,  whether  executors  are  liable  under  s.  21.]  It  is  submitteil,  that,  under 
that  section,  executors  cannot  be  proceeded  against  at  all, — independently  of  the 
question  arising  on  the  state  of  the  account.  The  16th  section  of  the  statute  requires 
the  company  to  tile  a  memorial  containing  the  names  <and  places  of  abode  of  all  its 
existing  shareholders  ;  and  the  17th  re((uires  them  to  make  an  additional  return  of  all 
who  have  ceased  to  be  members,  or  who  have  become  members  oi'  shareholders  of  the 
company  since  the  last  return.  In  June,  1856,  notwithstan<ling  Mr.  Walton  was  then 
dead,  he  is  returned  as  an  existing  shareholder  ;  and  it  is  now  contended  that  his 
executors  are  bound  by  this  wrongful  act  of  the  directors.  [Crowder,  J.  Is  the 
creditor,  who  is  innocent,  to  be  damnified  by  that  I  lie  looks  to  the  return.]  The 
liability  imposed  by  the  !)th,  10th,  and  [658]  13th  sections  is  imposed  only  u])on 
existing   shareholders :    and   these  are  the  only  clauses  giving  jurisdiction.     What 

(a)  It  provides  "that,  notwithstanding  such  incorporation,  the  several  shareholders 
for  the  time  being  in  the  said  banking  business,  and  those  who  shall  have  been  share- 
holders therein,  and  their  several  executors,  administrators,  and  assigns,  shall  bo 
and  contiiHie  lialilo  for  all  the  dealings,  (•ovenants,  an<l  undertakings  of  the  said  com- 
pany, subject  to  the  ])i-ovisions  luTcinafter  I'ontained,  as  fully  as  if  the  said  comjKmy 
■were  not  incorporated.' 
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authority  is  there  for  issuing  execution  against  one  who  is  not  a  shareholder] 
[Crowder,  J.  Then  you  dissent  from  the  decision  in  Dossett  v.  Harding,  ante,  vol.  i., 
p.  524  J]  It  is  impossible  to  apply  the  machinery  of  the  statute  to  a  non-existing 
person.  He  cannot  be  served  with  notice,  or  be  summoned  :  and  you  cannot  reach 
executors,  until  they  have  done  some  act  to  make  them  shareholders.  [Cockburn,  C.  J. 
Are  you  right  in  saying  that  there  is  no  liability  in  the  shareholders  but  that  pointed 
out  by  the  clauses  you  refer  to  ?  The  6th  section  makes  them  a  corporation  ;  but  the 
7th  section  expressly  declares,  that,  notwithstanding  such  incorporation,  the  share- 
holders, and  their  several  executors,  administrators,  successors,  and  assigns,  .shall  con- 
tinue liable  for  all  the  dealings,  covenants,  and  undertakings  of  the  company,  subject 
to  the  provisions  thereinafter  contained,  as  fully  as  if  the  company  were  not  incor- 
porated. The  only  limit  is,  that  resort  must  first  be  had  to  the  assets  of  the  company. 
Subject  to  the  provisions  contained  in  the  execution  clauses,  the  shareholders  i-emain 
liable  :  and  I  must  confess  I  do  not  see  why  their  representatives  should  not  also  be 
liable.  In  Fell  v.  Burchett,  7  Ellis  &  B.  537,  where  it  was  held  that  a  creditor  cannot 
maintain  an  action  against  a  shareholder,  his  only  remedy  being  b}^  action  against  the 
corporation,  and  execution  in  the  statutable  mode, — the  court  of  Queen's  Bench  con- 
strued the  words  "  subject  to"  as  meaning  "according  to."  Lord  Campbell,  in  giving 
judgment,  after  observing  upon  the  ditticulty  of  reconciling  the  vaiions  provisions  of 
the  act,  says  :  "  My  solution  is,  that  the  intention  was,  to  guard  against  an  inference 
which,  it  was  apprehended,  might  be  drawn  from  the  incorporation  under  the  letters- 
patent  in  s.  6,  that  the  shareholders  should  [659]  not  in  any  way  be  liable  to  make 
satisfaction  to  the  creditors  ;  with  this  view  it  was  in  s.  7,  by  way  of  proviso,  enacted 
that  the  shareholders  past  and  present  should  be  and  continue  liable,  '  subject  to  the 
provisions  hereinafter  continued.'  Giving  effect  to  those  words  as  meaning  that  they 
should  be  liable  after  the  corporation  had  been  sued,  after  its  assets  had  been  exhausted, 
and  the  other  provisions  complied  with,  s.  7  is  made  to  harmonize  with  the  subsequent 
sections.  '  Subject  to  the  provisions,'  is  not  proper  language  to  express  this  meaning  : 
but,  looking  to  the  whole  scope  of  the  act,  we  are  justified  in  considering  'subject '  as 
a  word  improperly  introduced,  but  meaning  'according.'  By  this  construction,  the 
individual  liability  is  preserved,  but  the  oppressive  multiplication  of  suits  is  avoided." 
If  read  literally,  the  shareholders  would  be  liable  on  specialty  debts  for  twenty  ye;irs, 
and  on  simple  contracts  for  six  years,  instead  of  three  years,  as  provided  by  s.  10. 
In  conformity  with  the  principle  laid  down  in  Fell  v.  Burchett,  the  court  of  Exchequer, 
in  Harris  v.  The  Official  Manatier  of  the  Royal  British  Bank,  2  Hurlst.  &  N.  535, 
intimated  an  opinion  that  a  judgment  against  a  banking  co-part nerehip, — the  bank 
now  in  question, — cannot  be  registered  so  as  to  affect  the  estate  of  a  shareholder 
against  whom  no  judgment  has  been  obtained.  If,  then,  an  action  will  not  lie  against 
a  shareholder  on  s.  7,  what  is  the  meaning  of  the  enactment!  The  shareholders  are 
to  be  liable  only  in  the  manner  thereinafter  provided  ;  and  that  is  confined  to  pro- 
ceedings against  persons  who  are  shareholders.  [Williams,  J.  You  say  the  words 
"executors  and  administi'ators  "  in  s.  7  are  inoperative?]  Unless  they  become  share- 
holders. Under  this  statute,  executors  are  liable  for  conti'ibution  where  execution 
has  been  executed  against  other  shareholders:  the  legislature  has,  in  s.  14,  given  a 
distinct  remedy  against  them  as  such.  [Crowder,  J.  [660]  Does  it  follow  that 
executors  cannot  be  proceeded  against  by  scire  facias  in  cases  where  they  could  not 
be  proceeded  against  by  motion  I]  The  legislature  could  hardly  have  intended  to  make 
shareholders  liable  in  any  other  way  than  that  which  they  have  so  clearly  and  flistinctly 
pointed  out.  [Willes,  J.  Would  scire  facias  lie  against  the  heir  of  a  shareholder  who 
dies  seised  in  fee-simple  ?]  It  is  apprehended  not.  [Willes,  J.  It  certainly  would  be 
singular  to  hold  that  the  land  which  the  heir  takes  by  descent  shall  be  liable  by  reason 
of  the  company  having  represented  one  to  be  a  shareholder  who  was  not  so  in  point 
of  fact.  [In  Fell  v.  Burchett,  all  the  judges  agree  that  the  7th  section  is  declaratory 
of  the  mode  in  which  recourse  is  to  be  had  against  those  who  are  shareholders.  The 
concluding  words  of  s.  10  are  remarkable, — "nor  shall  this  act  be  deemed  to  enable 
any  party  to  a  suit  to  recover  from  any  indi\-idual  shareholder  of  the  compan}',  or  an}' 
other  person  whomsoever,  any  other  or  greater  sum  than  might  ha\-e  been  recovered 
if  this  act  had  not  been  passed."  If  this  act  had  not  been  passed,  executors  clearly  would 
not  have  been  liable  at  all.  [Williams,  J.  If  the  executors  became  new  shareholders, 
they  would  not  be  liable  at  the  time  this  debt  was  contracted.]  The  true  meaning  of 
s.  21  is,  that  the  persons  whose  names  appear  in  the  last-delivered  memorial,  are  to 
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lio  liable  to  ;ill  Ici^al  proceedings  uikIci-  the  act  as  existing  shareholders  of  the  company, 
and  their  executors  to  all  such  proceedings  as  executors  are  liable  to. 

Beasley,  in  reply.  The  etl'ect  of  l-'cll  v.  Huir/iell,  7  Ellis  &  B.  5;i7,  is,  that  share- 
holders are  to  be  liable  onh*  in  the  way  pointed  out  in  s.  l.'J,  and  are  not  to  be  harassed 
by  a  nnilti[)licit\'  of  actions,  when  full  reraed)'  i.s  given  to  the  creditor  under  the  judg- 
ment against  the  company.  There  can  be  no  hard.ship  in  holding  the  ex-[661]-ecutor 
to  be  liable  de  bonis  testatoris.  >Some  light  is  thrown  upon  the  construction  of  this 
act  by  the  judgment  of  Parke,  B.,  in  Brwlky  v.  Kijrc,  11  M.  &  W.  4.32. 

[It  was  conceded,  that,  though  Mr.  Walton  was  dead  at  the  time  of  the  tiling  of 
the  last  memorial,  his  name  had  been  properly  inserted  as  a  shareholder  in  several 
previous  memorials.] 

CucKBUKN,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  must  be  for 
the  defendants.  This  is  a  proceeding  by  scire  facias  under  the  7  &  8  Vict.  c.  113, 
to  enforce  against  the  executors  of  one  Charles  Walton,  a  deceased  shareholder,  a 
judgment  obtained  against  the  Royal  British  Bank,  no  sufficient  satisfaction  having 
been  received  from  the  property  of  the  company.  The  facts,  as  sUited  in  the  special 
case,  and  admitted  on  the  argument  at  the  bar,  are  in  substance  these, — that  Walton 
was  a  shareholder  of  the  conqjany  at  the  time  of  the  making  of  some  formei'  returns 
or  memorials  under  the  statute,  but  that,  in  the  interval  between  the  making  of  tho.se 
returns  and  the  last  memorial  tiled  by  the  company,  in  June,  1<S56,  he  died,  and,  not- 
withstanding that  event,  his  name  was  inserteil  in  the  last-mentioned  memorial ;  that 
the  plaintitl'  had  a  claim  against  the  company  in  respect  of  a  balance  due  to  him  on  a 
deposit  account,  and  also  on  an  oidinary  drawing  account ;  and  that  he  commenced 
his  action  thereon  against  the  company  after  the  death  of  Walton.  It  has  been  con- 
tended, on  the  part  of  the  plaintitl',  that,  inasmuch  as  the  name  of  Mr.  Walton  appeared 
as  a  shai'cholder  upon  the  memorial  tiled  in  June,  1S.5G,  by  the  operation  of  the  21st 
section  of  the  statute,  his  estate  in  the  hands  of  his  legal  representatives  is  liable  to 
satisfy  this  debt.  The  words  of  that  section  are,  "  that  the  peisons  wdiose  names  shall 
appear  from  time  to  time  in  the  then  last-delivered  memorial,  and  their  legal  repre- 
sentatives, shall  [662]  be  liable  to  all  legal  proceedings  under  this  act  as  existing 
shareholders  of  the  company."  I  am  far  from  saying  that  I  concur  in  Mr.  Phipson's 
view,  viz.  that  the  eli'ect  of  the  6th,  7th,  lUth,  and  l^th  sections  of  the  statute  is,  that 
a  person  whoso  name  appears  upon  the  memorial,  and  his  estate  and  effects,  are  liable 
only  during  the  lifetime  of  such  shareholder,  and  that  no  proceedings  can  be  taken 
against  his  legal  representatives  after  his  death  to  fix  his  estate  even  in  respect  of 
a  claim  for  which  he  would  have  been  himself  liable  if  alive.  It  is  not  neces.sary  to 
give  any  opinion  upon  that  point.  If  it  were,  I  should  think  it  a  matter  which 
required  much  more  consideraticjn  than  I  have  yet  been  able  to  bestow  upon  it :  but 
the  piesent  impression  of  my  mind  is  the  very  reverse.  The  meaning  of  the  21st 
section  appears  to  me  to  be  this, — that,  where  a  pei'son  who  is  a  shai-eholdcr,  or  whoso 
name  appears  as  a  shareholder  in  the  last-delivered  memorial,  and  who  would  have 
been  personally  liable  to  proceedings  under  the  act  as  an  existing  shareholder  if  living, 
I  lies,  his  legal  representatives  are  lialile  also ;  but,  that,  where  the  party  himself  would 
not  have  been  personally  liable,  if  alive,  though  his  name  appeared  upon  the  register, 
his  personal  representatives  are  not  liable  in  respect  of  his  estfite.  The  words  of  the 
section  are,  "  the  persons  whose  names  shall  appear  from  time  to  time  in  the  then 
last-delivered  memorial,  and  their  legal  represenUitivcs,  shall  be  liable,"  itc.  I  do  not 
think  that  can  lie  read  in  the  disjunctive.  In  the  present  instmce,  Mr.  Walton,  the 
shareholder',  died  before  the  ])laintiir  obtained  his  judgment  against  the  company. 
Death  had  then  removed  him  from  the  reach  of  all  legal  ])roceedings  under  the  act. 
I  think  the  utmost  the  legislature  meant  l)y  this  21st  section  is,  that  the  leg.il  repre- 
sentatives are  liable  where  the  testator  or  intestate  himself,  if  living,  would  have  been 
liable:  [663]  and  upon  this  simj)Ie  ground  I  am  uf  opinidn  that  tlu;  defendants  are 
entitled  to  judgment. 

\Vll.l,l.\.MS,  .1.  I  am  of  the  same  opinion.  The  case  has  been  put  by  Mr.  Beasley 
a.s  turning  entirely  upon  the  construction  of  the  21st  section  of  the  7  &  8  Viet.  c.  1 !.'( : 
and  I  agree  with  my  Lord  in  thinking  that  wo  eainiot  I'ead  the  word  "and"  in  the 
disjiuictive.  The  question  is,  whether  we  are  driven  to  say,  contrary  to  the  truth, 
that  Mr.  Walton  was  a  shai-eholdei'  at  the  time  of  the  tiling  of  the  memorial  in  .Iiino, 
is.'it).  I  do  not  think  we  are.  Looking  at  the  terms  of  the  21st  section,  it  seems  to 
me  that  the   words   "  persons  whoso  names  shall  appear  in  the  memorial '    are  not 
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applicable  to  a  case  like  this,  where  the  person  whose  name  appears  in  the  niemoiial 
was  not  living  at  the  time  the  proceedings  were  taken.  I  think  the  meaning  of  the 
clause  is,  that,  if  the  per.son  whose  name  is  on  the  memorial  is  living  at  the  time  the 
proceedings  are  taken,  he  is  liable  as  an  existing  shareholder,  and,  if  he  dies,  his 
liability  attaches  to  his  legal  representatives.  It  is  very  like  the  case  of  abatement 
of  legacies  :  if  a  legatee  dies  in  the  lifetime  of  the  testator,  the  legacy  lapses ;  but,  if 
he  survives  the  testator  and  then  dies,  it  goes  to  his  pe7-sonal  representative  as  part 
of  his  personal  estate  :  and  a  legacy  lapses  equally  if  given  to  a  man  and  his  legal 
representatives  (a).  It  is  unnecessary  to  advert  to  the  argument  urged  by  Mr.  Phipson, 
that  the  liability  of  the  person  whose  name  appears  in  the  memorial  exists  only  during 
his  lifetime,  and  that  no  proceedings  can  be  taken  against  his  representatives  after 
his  death,  so  as  to  charge  his  estate,  even  in  respect  of  a  claim  for  which  he  would 
himself  have  been  liable,  had  he  been  living.  I  should  require  much  [664]  more  time 
for  consideration  before  I  could  come  to  that  conclusion. 

Crdwder,  J.  I  also  desire  to  give  my  judgment  upon  the  construction  of  the 
21st  section  only,  without  offering  any  opinion  upon  the  other  sections  of  the  act.  It 
is  to  be  assumed  that  Mr.  Walton's  name  had  properly  been  inserted  in  foi'mer 
memoi-ials,  but  that  he  was  dead  at  the  time  of  the  filing  of  the  last-delivered  memorial, 
and  that  the  pi'oceedings  to  enforce  the  judgment  against  his  estate  were  not  com- 
menced until  after  his  decease.  The  words  of  the  21st  section  are,  "that  the  persons 
whose  names  shall  appear  from  time  to  time  in  the  then  last-delivered  memorial,  and 
their  legal  representatives,  shall  be  liable  to  all  legal  proceedings  under  this  act  as 
existing  shareholders  of  the  company."  It  cannot  be  predicated  of  a  person  non- 
existent, that  he  became  liable  to  proceedings  under  the  act  as  "an  existing  share- 
holder." The  fair  meaning  of  the  whole  clause  must  be,  that  the  liability  attaches  to 
persons  on  the  memorial  who  are  capable  of  being  proceeded  against,  and  whose 
liability,  in  case  of  their  death,  passes  to  their  representatives,  so  that  there  may  be 
no  failure  of  proceedings  where  the  liability  has  once  attached.  I  am  by  no  means 
satisfied  that  the  language  of  that  section  can  be  reconciled  with  that  of  some  of  the 
other  provisions  of  the  act,  or  that  a  consistent  construction  can  be  put  upon  the  whole. 
But  I  am  clearly  of  opinion  that  Mr.  Walton  did  not  come  within  the  category  of 
persons  liable  to  be  proceedeil  against  under  s.  21,  inasmuch  as  he  was  not  in  existence 
at  the  time  the  memorial  was  filed  or  the  proceedings  commenced  ;  and  therefore  I 
think  the  defendants  are  entitled  to  judgment. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  2 1st  section  of  the  statute  in  ques- 
tion certainly  raises  consider-[665]-able  difficulty.  Construed  literally,  it  amounts  to 
this,  that  the  persons  who  file  the  memorial  under  s.  17,  have  the  power  of  putting 
therein  the  name  of  any  person  they  please,  without  such  person  having  any  remedy 
or  any  means  of  withdrawing  his  name  thei'efrom.  When  that  comes  to  be  considered, 
the  absnrdity  of  it  will  be  found  so  great  that  the  courts  will  feel  it  necessarv  to  put 
such  a  construction  upon  the  section  as  will  prevent  such  a  consequence.  Possibly 
there  may  be  a  remedy  by  indictment  against  persons  who  so  conduct  themselves.  It 
is  unnecessary,  however,  to  consider  that  now.  I  found  my  judgment  in  this  case 
upon  the  grounds  already  stated  by  the  rest  of  the  court.  The  21st  section,  when 
speaking  of  the  liability  of  persons  as  existing  shareholders,  must  mean  persons  who 
would  be  liable  to  have  legal  proceedings  taken  against  themselves.  Here,  the  testator, 
Walton,  was  dead  at  the  time  of  the  filing  of  the  memorial  in  June,  1856.  No  pro- 
ceeding, therefore,  could  be  taken  under  the  act  again.st  him  ;  nor  do  I  think  any 
proceedings  could  be  founded  against  his  legal  representatives  on  s.  21. 

Judgment  for  the  defendants. 

Fry  v.  Russell.     Jan.  18th,  1858. 

[8.  G.  27  L.  J.  C.  P.  153  ;  4  Jur.  N.  S.  193.] 

A  shai-eholder  whose  name  is  properly  inserted  in  the  last-delivered  memorial,  remains 
liable  to  execution  under  the  13th  section  of  the  7  &  8  Vict.  c.  113,  although  he  has 
suljsequently  bona  fide  ti-ansferred  his  shares,  and  the  transfer-deed  has  been  duly 
executed  by  the  transferree,  and  registered  under  s.  23. 

(a)  See  Williams  on  Executors,  4th  edit.  1036,  1038. 
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This  was  a  scire  facias  against  the  defendant  as  an  alleged  shareholder  in  the  Royal 
British  Bank,  on  a  judgment  obtained  by  the  plaintitl'  in  an  action  in  this  court  in 
which  the  now  plaintitt'  was  the  plaintiff,  and  Kobert  I'almor  Harding,  the  official 
manager  of  the  said  Koyal  British  Bank  wiis  the  defendant,  for  the  sum  [666]  of 
751.  16s.  7d.,  and  51.  7s.  -td.  (for  costs),  to  enable  the  plaintill'  to  have  e.\ecution  upon 
the  said  judgment  to  satisfy  the  plaintill' the  sum  of  681.  2s.  ■2d.  which  is  now  due  on 
the  said  judgment  and  still  unpaid  ;  and  by  consent  of  the  parties,  and  by  the  direction 
of  the  court,  the  following  case  is  stated,  without  pleadings:  — 

The  Koyal  British  Bank  was  a  joint-stock  company  incorporated  by  Royal  Charter 
dated  the  20th  of  June,  1849,  for  the  purpose  of  carrying  on  the  business  of  a  joint- 
stock  bank  in  Englaml  under  the  statute  7  &  8  Vict.  c.  ll.'J,  "An  act  to  regulate 
joint-stock  banks  in  England." 

The  said  bank  stopped  payment  on  the  3i'd  of  September  last ;  and  on  the  24th 
an  order  was  made  by  Vice-Chancellor  Kindersley  to  wind  up  the  affairs  of  the  said 
bank  under  the  Joiut>Stock  Companies  Winding-up  Acts,  7  &  8  Vict.  c.  Ill,  and 
11  &  12  Vict.  c.  45  :  and,  on  the  1 3th  of  October  last,  the  said  Robert  Palmer  Harding 
was  duly  appointed  the  official  manager  of  the  said  bank,  and  has  continued  to  be  such 
official  manager  up  to  the  present  time. 

On  the  9th  of  October  last,  a  petition  for  adjudication  in  bankruptcy  was  presented 
against  the  said  Ro3'al  British  Bank,  under  which  the  said  bank  was  duly  adjudged 
bankrupt ;  and,  at  a  subsciiuent  meeting  foi'  proof  of  debts,  held  at  the  court  of  bank- 
ruptcy before  the  commencement  of  the  said  action  against  the  said  official  manager 
of  the  said  l)ank,  in  the  matter  of  the  petition  against  the  said  bank,  the  plaintiff  proved 
his  said  debt  according  to  the  form  prescrilicd  by  the  bankrupt  law. 

On  the  6th  of  February  last,  the  plaintitl',  having  first  proved  his  debt  under  the 
uuiiling-up  proceedings,  commenced  the  said  action  against  the  said  Kobert  Palmer 
Harding,  the  official  manager  of  the  said  bank,  to  recover  the  said  sum  of  751.  17s.  5d., 
which  was  then  [667]  due  to  him  from  the  bank ;  and,  on  the  24th  of  February  last, 
judgment  was  obtained  against  the  said  official  manager  of  the  said  bank,  for  the  sum 
of  751.  17s.  5d.,  and  51.  7s.  4d.  costs  of  suit,  making  together  the  sum  of  811.  4s.  lid. 

A  writ  of  fieri  facias  was  issued  on  the  said  24th  of  February  last  upon  the  said 
judgment,  <lirected  to  the  sheriffs  of  London,  to  levy  the  said  sum  of  811.  4s.  lid.  upon 
the  effects  of  the  said  bank,  at  the  head  offices  of  the  .said  bank  in  Threadneedle  Street ; 
and,  on  the  following  day,  the  said  sheriffs  made  a  return  to  the  said  writ,  as  follows : 
— "  The  within  named  the  Royal  British  Bank  hath  not  any  goods  or  chattels  in  our 
bailiwick.     John  Joseph  Mechi  and  Frederick  Keats,  sheriffs." 

The  said  Bi'ltish  IJatik  had  not  any  goods  or  chattels  elsewhere  from  which  the 
plaintiff  could  obtiiin  satisfaction  of  his  said  judgment-debt;  and  any  other  execution 
against  the  property  and  effects  of  the  said  bank  would  have  been  ineffectual  for  that 
object. 

A  memorial  was  made  out  and  filed  at  the  Stamp-Office  by  the  manager  of  the  said 
bank, — a  copy  of  which  memorial  accompanied  and  was  to  be  part  of  the  case, — and 
this  was  the  last-delivered  memorial  of  the  said  bank.  The  admissibility  and  effect 
of  this  memorial  was  disputed  by  the  defenilant. 

In  this  memorial,  the  name  of  the  defendant,  described  as  of  Albert  Villas,  Seven 
Sisters  Road,  Upper  lloUoway,  gentleman,  appeared,  and  still  appears,  as  a  shareholder 
of  the  said  bank. 

On  the  2nd  of  March,  1857,  the  plaintiff  caused  the  defendant  to  be  duly  served 
with  a  proper  ten  days'  notice  of  his  intention  to  issue  execution  on  the  said  judgment 
against  the  property  and  effects  of  the  defendant  as  a  shareholder  in  the  said  b.uik  ; 
and  such  notice  had  e.\[)ired  before  any  proceedings  were  taken  hy  the  plaintiff  against 
the  defenilant. 

[668]  The  defendant,  in  the  month  of  March,  1856,  became  the  holder,  by  purch;iso, 
of  four  shaies  in  the  said  bank  ;  and,  on  the  28th  of  July  in  the  .same  year,  he  sold  the 
same  four  shares,  through  Messrs.  Thomas  Fenn  &  Co.,  share  brokers,  of  the  London 
Stock-Hxehange,  in  the  open  market,  for  l()4l.,  and,  with  the  consent  of  the  directors 
of  the  said  bank,  regulai'ly  transferred  the  same  to  .John  Kilpatrick,  by  a  deed  of 
transfer  executed  by  him  and  the  .said  John  Kilpatrick,  dated  the  2nd  of  August,  1856, 
duly  niacin  in  compliance  with  the  charter  of  the  said  bank  ;  and  the  deed  of  transfer 
was  on  the  said  2iid  of  August  duly  entereil  in  the  register  of  shareholders  of  the  said 
bank  ;  and   the   name  of  the  said  John   Kilpatrick  was  then  entered  as  the  proprietor 
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of,  and  he  became  a  shareholder  in,  the  said  bank,  and  has  so  continued  ever  since, 
in  respect  of  the  said  shares  :  and  the  defendant  contends  that  he  then  wholly  ceased 
to  be  a  shareholder  in  the  said  bank,  or  to  have  any  interest  therein,  and  that  his 
liability  as  such  then  determined,  except  as  specially  provided  in  the  said  act  of 
parliament. 

The  defendant  never  held  or  was  possessed  of  or  entitled  to  any  share  or  shares 
in  the  said  bank,  except  the  aforesaid  four  shares,  and  except  two  other  shares  which 
were  tranferred  into  his  name  by  William  Nairn  in  the  year  1850,  as  a  security  for  a 
debt ;  and  these  last-mentioned  two  shares  were  sold  by  him,  anrl  duly  ti-ansferred 
to  the  purchaser  thereof,  in  June,  1851  ;  and  no  liability  is  sought  to  l)e  fixed  upon  the 
defendant  in  respect  of  his  having  hold  those  shares. 

The  question  for  the  opinion  of  the  court  was,  whether  the  defendant  was  liable, 
as  an  existing  shareholder  of  the  said  Koyal  British  Bank,  to  the  plaintiff  in  this 
action. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment  was  to  be  entered 
up  for  the  plaintiff'  [669]  for  681.  2s.  2d.  and  costs  of  suit.  If  the  court  should  be  of 
opinion  in  the  negative,  then  judgment  of  non-pros.,  with  costs  of  the  action,  was  to 
be  entered  up  for  the  defendant. 

Beasley,  for  the  plaintifl'(a)'.  This  question,  like  that  in  Fmvis  v.  Butler,  ante, 
p.  645,  turns  upon  the  construction  of  the  7  &  8  Vict.  c.  113,  s.  21,  which  enacts  that 
"  the  persons  whose  names  shall  appear  from  time  to  time  in  the  then  last-delivered 
memorial,  and  their  legal  representatives,  shall  be  liable  to  all  legal  proceedings  under 
this  act  as  existing  shareholders  of  the  company."  In  this  case,  Mr.  Russell  had  bona 
tide  transferred  his  shares,  and  the  transfer<leed  had  been  duly  executed  bj'  the  trans- 
ferree,  and  registered  pursuant  to  the  23rd  section  ;  but  his  name  appeared  on  the  last- 
delivered  memorial,  and  consequently  he  is  liable  as  "  an  existing  shareholder."  The 
case  is  disposed  of  by  the  decision  of  this  court  in  Dossett  v.  Harding,  ante,  vol.  i., 
p.  524,  where  it  was  held  that  a  shareholder  whose  name  is  properly  inserted  in  the 
last  return  or  memorial  filed  at  the  Stamp-Office,  cannot  get  rid  of  his  liability  under 
s.  21,  by  a  sebsequent  bona  fide  transfer  of  his  shares.  The  memorial  is  all  that  a 
creditor  can  have  recourse  to  for  information  ;  and  a  [670]  certified  copy  is  by  s.  19, 
to  be  "  received  in  evidence  as  proof  of  the  contents  of  such  memorial." 

Milward,  contra  (a)-.  The  real  question  turns  upon  the  construction  of  the  statute 
generally,  and  not  merely  upon  the  meaning  of  the  21st  section.  None  of  the 
cases  have  any  application,  with  the  exception  of  Dossett  v.  Hanlinr/ ;  and  that  is 
distinguishable ;  for,  the  affidavit  of  the  party  sought  to  be  charged  dicl  not  shew  that 
the  transfer  was  in  the  proper  form,  or  that  it  was  executed  by  the  transferree,  or 
registered  by  the  company.  Upon  this  subject  the  observations  of  Kindersley,  V.  C, 
in  the  case  of  In  re  The  Hoyal  British  Bank,  Ex  parte  JValton,  3  Jurist,  N.  S.  853, 
are  well  worthy  of  attention.  [Crowder,  J.  Your  argument,  then,  is,  that  the 
21st  section  means  that  the  memorial  shall  be  prima  facie  evidence  only,  not  con- 
clusive] Yes.  It  was  so  held  by  Coleridge,  J.,  at  Chambers,  in  a  case  where  the 
name  of  a  party  had  been  erroneously  inserted  in  the  new  memorial.  The  6th 
section  provides  that  the  company  maj'  be  incorpoi'ated.  The  7th  section  enacts, 
"that,  notwithstanding    such  incorporation,  the  several   shareholders    for   the    time 

(u)i  The  points  marked  for  ai'gument  on  the  part  of  the  plaintift'  were, — 
"That  the  defendant  is  liable  to  execution  against  him  at  the  suit  of  the  plaintitt': 
That,  although  the  defendant  may  not  have  been  a  shareholder  de  facto  at  time  of 
the  judgment  recovered  in  the  original  action,  he  is  nevertheless  liable  to  have 
execution  issued  against  him  as  an  existing  shareholder,  his  name  appearing  in  the 
last-delivered  memorial  at  the  Stamp-Office :  And  that,  notwithstanding  that  the 
defendant  may  have  transferred  his  shares,  his  liability  to  have  executions  issued 
against  him  continues  so  long  as  his  name  appears  in  the  said  memorial." 

{af  The  points  marked  for  argument  on  the  part  of  the  defendant  were, — 
"  That  he  was  not  liable  to  the  execution  sought  to  be  had  against  him  ;  that,  as 
he  was  not  a  shareholder  in  fact  at  the  time  of  the  judgment  recovered  in  the  original 
action,  he  cannot  be  fixed  as  such  ;  that  the  completed  transfer  of  his  shares,  and  the 
introduction  of  a  new  shareholder  in  respect  of  such  shares,  relieved  him  from  all 
liability  ;  and  that  the  statute  7  &  8  Vict.  c.  113,  cannot  be  construed  so  as  to  fix  a 
person  not  a  shareholder  in  fact  with  liability  as  if  he  were  a  shareholder." 
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being  ill  the  said   banking  business,  and   those    who    shall  have  been  shareiioldeis 
therein,  and    their    several    executors,  administrators,  successors,  and    assigns,   shall 
lie  and    continue    liable   for   all    the    dealings,  covenants,  and   undertakings  ot  the 
[671]  saiil  company,  suliject  to  the  provisions  hereinafter  contained,  as  fully  as  if  the 
said  company  were  not  incorporated."     The  9th  section  enacts  "that  every  judgment, 
deci-ee,  or  order  of  any  court  of  justice  in  any  proceeding  against  the  company  may 
be  lawfully  executed  against,  and  shall  have  the  like  ett'ect  on,  the  property  and  effects 
of  the  company,  and  also,  subject  to  the  provisions  hereinafter  contained,  upon  the 
person,  property,  and  effects  of  every  shareholder  and  former  shareholder  thereof,  as 
if  every  individual  shareholder  and  former  shareholder  had  been  by  name  a  party  to 
such  proceeding."     [Cockburn,  C.  J.     It  will  not  be  disputed  on  the  other  side,  that, 
hut  for  the  21st  section,  to  make  a  party  liable  for  the  contracts  of  the  company,  it 
must  be  shewn  that  he  is  an  actual  shareholder.]     The  proviso  in  the  10th  section  is 
material, — "that  no  person  having  ceased  to  l)e  a  shareholder  of  the  company,  shall 
be  liable  for  the  payment  of  any  debt  for  which  any  such  judgment,  decree,  or  order 
shall  have  been  so  obtained,  for  which  he  would  not  have  been  liable  as  a  partner  in 
case  a  suit  had  been  originally  brought  against  him  for  the  same,  or  for  which  judgment 
shall  have  been  obtained  after  the  expiration  of  three  years  from  the  time  when  he 
shall  have  ceased  to  be  a  shareholder  of  such  company  ;  nor  shall  this  act  be  deemed 
to  enable  any  party  to  a  suit  to  recover  from  any  individual  shareholder  of  the  company, 
or  any  other  person  whomsoever,  any  other  or  greater  sum  than  might  have  been 
recovered  if  this  act  had  not  been  passed."    That  shews  what  ought  to  be  the  construe 
tion  of  the  21st  section.     It  is  the  duty  of  the  directors  to  keep  the  register  in  order, 
and  to  see  that  a  due  account  is  tiled  of  existing  shareholders.    [Cockburn,  G.  J.    The 
shareholder  has  the  means  of  compelling  the  directors  to  do  their  duty  in  that  respect : 
the  creditor  has  not.     Crowder,  J.     The  language  of  s.  21  would  seem  to  shew  [672] 
that  the  memorial  was  to  be  conclusive.]    According  to  that  construction,  the  memorial 
is  not  used  as  proof  of  an  existing  fact,  but  to  create  a  liability  which  had  no  previous 
existence.     The   16th,  17th,  and   KSth  sections  shew  that  it  is  exclusively  the  duty  of 
the  manager  and  directors  to  make  and  to  keep  perfect  the  memorial ;  and  that  the 
shareholders  have  no  control  whatever  over  it.     The  21st  section  may  be  made  recon- 
cileable  with  all  the  other  provisions  of  the  act  by  substituting  "  being"  for  "as."    By 
the  2;5rd  section,  the  interest  of  the  transferror  ceases  on  the  transfer  being  registered, 
and  the  transfeiree,  and  the  transferree  only,  from  that  moment  becomes  liable  for 
calls.      [Williams,  J.      What  do  you  conceive  to  have  been  the  object  of  the  21st 
section  ?J     To  make  the  memorial  evidence.     [Williams,  J.     That  had  already  been 
done  by  tiie  I'Jth  section.]    The  19th  section  merely  makes  a  certihed  copy  admissible. 
[Willes,  J.      Under  the  6th  section  of  the  7  G.  4,  c.  4(),  the  memorial  was  always 
received  as  evidence  (a).     Williams,  J.     It  would  be  a  cruel  trap  for  a  creditor,  who 
has  no  means  of  information  liut  what  the  memorial  affords  him,  to  hold  it  to  be  no 
[673]  moi'c  than  prima  facie  evidence.]     It  would  bo  equally  hard  upon  the  shareholder 
to  hold  him  conclusively  bound  by  a  document  over  whose  preparation  he  has  no  ctmtrol. 
[Cockburn,  G.  J.     lie  is  a  volunteer.     He  may  go  to  the  tlirectors,  and  get  his  name 
taken  oil  the  memorial  by  the  means  pointed  out  in  s.  17.] 

Cur.  ailv.  vult. 

WiLLEs,  J.,  now  delivered  the  judgment  of  the  court.  In  this  case  the  defendant 
was  a  shareholder  in  the  company  at  the  time  the  last  memorial  was  tiled,  vi/.  in  .lune, 
1856;  and,  although  he  had  transferred  his  shares,  and  the  transfer-deed  had  been 
duly  executed  by  the  transferree,  and  registered  by  the  proper  otficer  of  the  company, 

(a)  That  section  enacted  "  that  a  copy  of  any  such  account  or  return  .so  tiled  or 
kept  and  registered  at  the  Stamp-Otlice  as  by  this  act  is  directed,  an<l  which  copy  siiall 
be  certitied  to  be  a  true  copy  under  the  hand  or  hands  of  one  or  more  of  the  connnis- 
sioners  of  stamps  for  the  time  being,  upon  |)roof  made  that  such  certilicate  has  been 
signed  with  the  handwriting  of  the  person  or  pei'.sons  making  the  .same,  and  when  it 
shall  not  be  necessary  to  prove  to  bo  a  commissioner  or  connnissioners,  shall  in  all 
j)ioceedings,  civil  (jr  criminal,  and  in  all  cases  whatsoever,  be  received  in  evidence  as 
prot)f  of  the  appointment  and  authority  of  the  public  ollicers  named  in  such  account 
or  retiu'n,  and  also  of  the  fact  that  all  persons  named  therein  as  meml)ers  of  such 
corporation  or  copartnership  were  members  thereof  at  the  date  of  such  account  or 
return." 

C.  P.  xviu.— 2y* 
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no  further  memorial  had  been  tiled  shewing  that  he  had  ceased  to  be  a  shareholder. 
The  case,  therefore,  falls  precisely  within  that  of  Dossett  v.  Hardin;/,  ante,  vol.  i.,  p.  524, 
and  not  within  the  lule  laid  down  in  Pawis  v.  Butler,  ante,  p.  645  (a).     Our  judgment 
must,  therefore,  be  for  the  plaintiff. 
Judgment  for  the  plaintifl'. 

[674]    SiNNOTT  V.  The  Board  of  Works  for  Wiiitechapel  District. 

Jan.  28th,  1858. 

[S.  C.  27  L.  J.  C.  P.  177  ;  4  Jur.  N.  S.  263 ;  6  W.  R.  289.] 

An  action  upon  a  contract  for  cleansing  the  streets  of  a  parish,  entered  into  by  the 
trustees  under  a  local  act,  is,  by  virtue  of  the  90th,  93rd,  94th,  and  95th  sections  of 
the  Metropolitan  Local  Management  Act,  18  &  19  Vict.  c.  120,  properly  brought 
against  the  district  board  created  under  the  last^mentioned  act. 

The  declaration  stated,  that,  before  the  passing  or  coming  into  operation  of  the 
18  &  19  Vict.  c.  120,  intituled  "An  Act  for  the  better  local  management  of  the 
Metropolis,"  to  wit,  on  the  4th  of  August,  1855,  by  articles  of  agreement  made  between 
the  trustees  of  the  parish  of  St.  Maiy,  Whitechapel,  of  the  one  part,  being  the  trustees 
incorporated  by  "The  Whitechapel  Improvement  Act,  1853"  (16  iV-  17  Vict.  c.  c.xli.), 
and  the  plaintifl"  of  the  other  part,  and  sealed  with  the  common  seal  of  the  said  trustees, 
and  with  the  seal  of  the  plaintiff, — after  reciting  that  the  said  ti'ustees  had  lately 
advertised  for  tenders  for  sweeping  and  cleansing  the  streets  and  other  places,  and  the 
gutters  and  channels  thereof,  as  well  the  footways  as  carriage-ways,  within  such  parts 
of  the  said  parish  as  were  not  within  the  liberties  of  Her  Majesty's  tower  of  London 
and  city  of  London,  for  eleven  months,  commencing  on  the  1st  of  August  then  instant ; 
and  that  the  plaintiff'  had  agreed  to  perform  such  work  in  manner  thereinafter  men- 
tioned for  the  sum  of  12701.,  payable  as  thereinafter  mentioned, — it  was  witnessed, 
that,  in  consideration  of  the  covenant  thereinafter  contained  for  the  payment  of  the 
said  sum  of  1 2701.  to  the  plaintiff'  in  manner  thereinafter  mentioned,  he  the  plaintiff'  did 
covenant  with  the  said  trustees  in  manner  following,  that  is  to  say,  that  he  the  plaintiff 
should  and  would  for  the  full  end  and  term  of  eleven  months  to  be  computed  from  the 
1st  of  Augu.st  then  instant,  in  an  efficient,  workman-like,  and  proper  manner,  and  to 
the  satisfaction  of  the  said  trustees  for  the  time  being,  and  of  the  person,  if  anv,  from 
time  to  time  acting  as  their  superintendent  or  inspector  or  [675]  other  officer  in  that 
behalf,  three  times  in  every  week  during  the  said  term  of  eleven  months,  and  on  such 
days  and  times  of  the  day  as  might  be  from  time  to  time  appointed  foi-  that  purpose 
by  the  said  trustees  for  the  time  being,  or  by  such  person  so  acting,  thoroughly  cleanse, 
sweep,  load,  collect,  cart,  and  carry  away,  and  deposit  in  or  upon  some  proper  place  to 
be  from  time  to  time  provided  for  that  purpose  by  the  plaintiff'  out  of  the  said  parish, 
all  the  dirt,  slop,  filth,  and  offensive  matter  from  and  out  of  all  and  every  the  streets, 
squares,  ways,  lanes,  passages,  courts,  yards,  roads,  alleys,  and  places  open  to  the  public 
within  such  parts  of  the  said  parish  of  St.  Mary,  Whitechapel,  as  did  not  lie  within 
the  liberties  of  Her  Majesty's  tower  of  London  or  city  of  London,  and  of  and  from 
and  out  of  all  the  gutters  and  channels  in,  along,  or  across  any  of  the  carriage-ways 
or  foot-pavements  or  footways  of  the  said  streets,  squares,  ways,  lanes,  yards,  roads, 
alleys,  and  places  as  aforesaid;  and  that,  in  case  the  plaintiff' should  neglect  or  omit 
to  cleanse,  sweep,  load,  collect,  cart,  drive,  and  carry  away  all  the  dirt,  slop,  filth,  and 
offensive  matter  from  and  out  of  any  of  the  said  sti-eets,  squares,  ways,  lanes,  passages, 
courts  and  yards,  roads,  alleys,  and  places  open  to  the  public,  of  or  from  or  out  of  all 
and  every  the  gutters  and  channels  in,  along,  or  across  the  carriage-ways  or  foot-pave- 
ments or  footways  of  all  the  said  streets,  &c.,  and  places,  at  and  upon  the  respective 
tlays  and  times  appointed  for  that  purpose,  and  in  the  manner  and  to  the  satisfaction 
aforesaid,  he  the  plaintiff'  should  pay  to  the  ti'ustees  aforesaid  for  the  time  being,  for 
every  snch  neglect  or  omission  as  aforesaid  (over  and  above  all  penalties  to  which  in 
such  case  the  plaintiff'  might  by  act  of  parliament  be  subject),  for  and  in  respect  of 
each  and  every  of  the  streets  and  places  mentioned  and  described  in  the  first  schedule 
thereunder  wi-itten,  except  such  parts  as  lie  within  the  [676]  liberties  of  Her  Majesty's 

(a)  This  case  was  argued  before  that  of  Poiois  v.  Butler,  ante,  p.  645,  but  tho 
judgment  was  postponed. 
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tower  of  London,  the  sum  of  11.  for  every  such  neglect  or  omission,  and  for  and  in 
respect  of  each  and  every  of  the  streets  and  places  included  anfl  comprised  in  the  second 
schedule  thereunder  written,  except  as  aforesaid,  thf  sum  of  lOs.  for  evei-y  neglect  or 
omission,  such  sums  respectively  to  be  considered  and  recoverable  as  liquidated  damages  : 
Provided  always,  that,  in  case  the  plaintill' should  at  any  time  during  the  contin\iance 
(if  that  contract,  neglect  or  omit  to  cleanse,  sweep,  load,  collect,  cart,  and   remove  all 
the  dirt,  slo|),  filth,  and  oH'ensive  matter  fiom  or  out  of  all  or  any  part  of  all  or  any  of 
the  said  streets,  squares,  iV'c,  or  from  or  out  of  all  and  every  the  gutters  and  channels 
alone  or  across  the  foot-pavements  or  footways  of  any  of  the  said  streets,  squares,  &c., 
at  01'  upon  the  respective  days  and  times  appointed  for  that  purpose,  or  wherein  he 
or  they  ought  to  perform  the  said  matters,  and  in  the  manner,  and  to  the  satisfaction 
aforesaid, — then  and  in  evei-v  such  case  it  should  and  might  lie  lawful  foi-  the  said 
trustees  for  the  time  being  as  aforesaid,  or  the  person  ;K'ting  as  their  superintendent 
or   inspector   or   officer  as  aforesaid,   without   notice  to    the   plaintifl',   to    hire    and 
employ  any  other  person  or  jiersons,  with  caits,  horses,  men,  mateiials,  tools,  and 
implements,  to  execute,  do,  and  perform  the  same  woi'ks  so  neglected  or  omitted, 
and  so  from  time  to  time  as  often  as  any  such  neglect  or  omission  should  happen  : 
And   the   plaintirt'  did   by  the  said  articles  covenant  with   the  said  trustees  that  it 
should  be  lawful  for  the  trustees  for  the  time  being,  and  without  ha\ing  made  any 
previous  demand,  to  retain  ami  deduct  out  of  any  sum  of  money  that  might  become 
due  and  payaljle  to  the  ijlaintirt  for  or  on  account  or  by  virtue  of  that  agreement, 
or  otherwise,  all  and  every  the  costs,  charges,  and  expenses  that  might  be  in  any 
way    incurred    by    the    trustees    for    the    time    being    for    or    by   reason    of    their 
[677]    hiring   or   employing  any  other  person  or  persons   with  carts,   horses,   men, 
materials,  tools,  or  implements  for  any  of  the  purposes  hereinbefore  mentioned,  and 
for  or  l)y  reason  of  any  neglect  oi-  omission  on  the  part  of  the  plaintiff;  and  that  it 
should  and  might  be  lawful  for  the  said  trustees  foi-  the  time  being  as  aforesaid  to 
retain  and  deduct  out  of  and  from  any  sum  of  money  that  might  become  due  and  pay- 
able to  the  plaintitt',  all  such  sums,  as  licjuidated  damages,  as  might  under  the  provisions 
of  the  said  agreement  be  payable  to  the  trustees  for  the  time  being  by  the  plaintiff  for 
any  such  neglect  or  omission  as  aforesaid,  or  any  costs,  charges,  and  expenses  incurred 
by  the  trustees  in  consequence  thereof,  oi'  in  remedying  the  same  :  And  by  the  said 
articles  of  agreement,  in  consideration  of  the  plaintiff  from  time  to  time  well  and  truly 
observing,  performing,  and  keeping  all  the  clauses,  articles,  and  matters  in  the  said 
articles  of  agieement  contained,  they  the  said  trustees  did, — but  covenant  only  so  far 
as  they  lawfully  might,  and  so  far  only  as  they  might  without  charging  or  binding 
themselves  or  ari}'  of  them  individually,  or  their  heirs,  executors,  or  administrators,  or 
the  estate  dv  efi'ects  of  them  or  any  of  them,  —  covenant  with  the  plaintiff  that  he  should 
be  at  liberty  for'  the  pcri(jd  of  eleven  months  from  the  said  1st  of  August,  to  take,  use, 
and  enjoy  for  his  own  pro])er  use  and  benelit  all  the  dirt,  slop,  and  tilth  to  be  by  him 
collected,  carted,  and  carried  away,  in  pui'suance  of  the  said  articles,  from  the  streets 
and  other  places  aforesaid  ;  and  that  the  trustees  for  the  lime  being  should  and  would 
well  and  truly  j)ay  or  cause  to  be  paid  unto  the  plaintiff'  the  sum  of   12701.   I)y  four 
equal  payments  of  .'5171.  lOs.  each,  aftei'  retaining  and  deducting  thereout  all  the' costs, 
charges,  and  expenses,  and  lirpiidated  damages,  if  any,  as  thereinbefore  mentioned  and 
agreed  or  impowercd  to  be  retained  and  deducted, — the  first  of  such  [678]  (juarterly 
payments  to  be  made  on  the   ist  of  November  then  next  ensuing,  another  of  such 
quarterly  payments  to  be  made  on  the  1st  of  February,  1  S.^O,  another  of  such  ipiarterly 
payments  on  the  1st  of  May  then  next  following,  and  the  lemaining  (luarleilv  payment 
on  the  .'ilst  of  July  then   next  following,  which   h.id   jjassed   before  suit  :   Averment, 
that  the  said  parish  was  and  is  a  paiish  included  in  a  district  nientioned  in  Schedule  1>. 
to  the  said   lirstiiientioiKHl  act  of  parli.iiiK.'iit,  and   th.at  all   the  duties,   powers,  and 
authorities  in  lelation  to  the  paving,  lighting,  watering,  cleansing,  or  improving  of  such 
parish  at  iiny  time  \cstcd  in  the  said  trustees,  and  all  olhei'  duties,  [lowers,  and  aullio 
rities  in  any  wise  relating  to  the  regulation,  goverinnent,  oi-  concerns  of  the  said  ])arish, 
and  the  inhabitants  thereof  (except  and  save  as  in  the  .said  act  is  excepted  and  pro- 
vided), had  before  suit  become  vested  in  and  were  ])erformcd  and  exercised  b\'  the 
defendants  pursuant  to  the  .said  act  of  parliament ;  and  that,  although  the  jilaintiff 
had  (lone  all  things,  and  all  things  had  ha])pened,  necessary  to  entitle  the  plaintiff  to 
payment  of  the  whole  of  the  .saifl  moneys  so  payable  to  him  as  aforesaid,  and  to  main- 
tain the  action;  yet  that  no  part  of  the  said  sum  of   l'i7(ll.  had  been  paid  to  the 
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plaintiti',  coutraiy  to  the  said  covenant  in  that  behalf  aforesaid,  and  there  was  then  due 
to  him  under  and  by  virtue  of  such  covenant  a  large  sum,  to  wit,  the  sum  of  12691. 

There  was  a  second  count,  for  money  payable  by  the  defendants  to  the  plaintiff  for 
work  done  by  the  plaintiti'  for  the  said  trustees,  at  their  request,  and  before  the  coming 
into  operation  of  the  first-mentioned  act,  and  for  money  before  then  paid  by  the  plaintiff 
for  the  said  trustees,  at  their  request,  and  for  money  found  to  be  due  from  the  said 
trustees  to  the  plaintiff'  on  accounts  stated  between  them. 

[679]  There  was  also  a  third  count,  for  work  done  liy  the  plaintiff  for  the  defen- 
dants at  their  request,  and  for  moneys  paid  by  the  plaintiff  for  the  defendants  at  their 
request,  and  for  money  found  to  l)e  due  from  the  defendants  to  the  plaintiff  upon 
accounts  stated  between  them,  &c. 

The  defendants  demurred  "  to  the  first  count,  and  to  the  counts  for  work  done 
and  money  paid  for,  and  money  found  to  be  due  from,  the  said  trustees,"  the  ground 
of  demurrer  stated  in  the  margin  being, — "that  the  part  of  the  declaration  demurred 
to  is  founded  upon  contracts' with  the  trustees  of  the  parish  of  St.  Mary,  Whitechapel, 
and  that  the  liability  on  such  contracts  is  not  transferred  to  the  defendants,  but  that 
s.  94  of  the  18  &  19  Vict.  c.  120,  provides  that  such  contracts  shall  be  proceeded  on 
and  enforced  as  if  the  act  liad  not  passed,"  and  that  the  action  should  \\a,\e  been  against 
the  trustees. 

Watkin  Williams,  in  support  of  the  demurrer  (a).  The  question  is,  whether  this 
action  is  properly  brought  against  the  new  board,  or  whether  it  ought  not  to  have 
been  brought  against  the  trustees  under  the  local  act.  The  90th  section  of  the 
Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120,  enacts,  amongst  other  things, 
that  "all  the  duties,  powers,  and  authorities  for  or  in  relation  to  the  paving,  lighting, 
watering,  cleansing,  [680]  or  improving  of  any  parish  included  in  any  district  mentioned 
in  Schedule  B.  to  this  act  (Whitechapel  District  being  one),  or  any  part  of  such  parish, 
now  vested  in  any  commissioners,  vestry,  or  other  body,  or  in  any  officer  of  any  com- 
missioners or  other  body,  and  all  other  duties,  powers,  and  authorities  in  anywise 
relating  to  the  regulation,  government,  or  concerns  of  any  such  parish  or  part,  or  of  the 
inhabitants  thereof  (except  such  duties,  powers,  and  authorities  as  relate  to  the  affairs 
of  the  church,  or  the  management  or  I'elief  of  the  poor,  or  the  administration  of  any 
money  or  other  property  applicaljle  to  the  relief  of  the  poor,  so  far  as  such  duties, 
powers,  and  authorities  relate  thereto),  now  vested  under  any  local  act  of  parliament 
in  any  commissioners,  vestry,  or  other  body,  or  in  any  such  othcer,  shall  cease  to  be  so 
vested,  and  shall,  save  as  herein  otherwise  provided,  become  vested  in  and  be  performed 
and  exeicised  by  the  board  of  works  for  such  district ;  and  the  provisions  of  every 
such  act  of  parliament  as  aforesaid  shall  be  applicable  to  the  vestry  of  every  parish 
mentioned  in  the  Schedule  A.,  and  to  every  such  district  board  accordingly,  and  the 
offices  of  all  commissioners  and  persons  whose  powers  are  determined  by  this  act,  shall 
cease  and  be  determined,  and  there  shall  be  no  new  appointment  or  election  to  any 
such  office.''  And  the  9-4th  section  provides  "  that  all  contracts,  agreements,  bonds, 
co\'enants,  or  securities  made  or  entered  into  with  or  in  favour  of  or  by  such  com- 
missioners or  body,  or  any  person  on  their  behalf,  or  any  such  officer  as  aforesaid,  l^efore 
the  commencement  of  this  act,  shall  remain  as  valid  and  eft'ectual  and  be  proceeded  on 
and  enforced  as  if  this  act  had  not  been  passed  ;  and  no  action,  suit,  prosecution,  or 
proceeding  commenced  or  carried  on  by  or  against  such  commissioners  or  body,  or 
any  of  them  respectively,  shall  abate  or  be  discontinued  or  prejudicially  att'ected  by  this 
act,  but  [681]  shall  continue  and  take  eff'ect  as  if  this  act  had  not  been  passed  ;  and 
all  moneys  coming  to  such  commissioners  or  body  under  any  such  contract,  agreement, 
bond,  covenant,  security,  action,  suit,  or  proceeding,  and  which  would  have  been 
applicable  by  them  if  this  act  had  not  been  passed  for  the  pui-poses  of  any  of  the 
duties  or  powers  hereby  transferred  to  any  vestry  or  district  board,  shall  l)e  paid  over 
to  such  vestry  or  board,  or  as  they  may  direct,  and  be  applied  for  the  like  purposes ; 
and  all  moneys  and  liabilities  which  such  commissioners  or  body  or  officer  would  have 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were, — "that 
the  part  of  the  declaration  demuiTcd  to  is  founded  upon  contiacts  entered  into  with 
the  trustees  of  the  parish  of  St.  Mary,  Whitechapel,  and  that  the  liability  on  such 
contract  is  not  transferred  to  the  defendants;  that  the  94th  section  of  the  18  \'  19 
Vict.  c.  120,  provides  that  such  contracts  shall  be  proceeded  on  and  enforced  as  if  the 
act  had  not  passed  ;  and  that  the  action  should  have  been  against  the  trustees." 
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been  li.iljle  tu  p;iy  or  diseluiigc  uihIci-  any  such  coiitiaet,  agreement,  l)ond,  eovenant, 
security,  action,  suit,  or  proceeding,  out  of  any  rates  to  be  levied  under  any  such 
powers  as  aforesaid,  if  this  act  had  not  l)een  passed,  and  all  costs,  damages,  and 
expenses  which  such  commissioners  or  body,  or  any  of  them  respectively,  might,  if 
this  act  had  not  lieen  passed,  have  legally  defrayed  out  of  any  such  rates,  shall  be 
paid  out  of  rates  to  be  levied  by  such  vestry  or  board  as  hereinafter  provided."  The 
contract  declared  on  was  entered  into  with  the  old  trustees  on  the  -tth  of  August, 
1855,  for  sweeping  and  cleansing  the  streets,  iV;c.,  of  the  parish  for  eleven  months 
from  the  1st  of  August,  for  the  sum  of  12701.  The  Metropolis  Local  Management 
Act  received  the  Koyal  assent  on  the  14th  of  August,  1855,  and  came  into  operation 
on  the  1st  of  .lanuaiy,  1856;  and  this  action  was  commenced  after  that  day,  not 
against  the  trustees  under  the  local  act,  with  whom  the  contract  was  made,  but 
against  the  new  board  created  under  the  Metropolis  Local  Management  Act.  It  is 
submitted, — first,  that,  according  to  the  plain  and  unambiguous  language  of  the  94th 
section  of  that  act,  all  contracts  and  covenants  entered  into  with  the  trustees  under 
any  local  act  are  to  be  proceeded  on  and  enforced  as  if  that  (the  general)  act  had  not 
passed, — secondly,  that,  if  that  be  the  true  [682]  construction  of  the  section,  the 
court  cannot  look  further,  liut  must  give  efl'ect  to  its  language, — thirdly,  that,  even 
if  thei'e  could  l)e  any  doubt,  regard  being  had  to  the  ordinary  mode  of  construing 
doubtful  language  in  acts  of  ])arliament,  it  is  sufliciently  apparent  that  the  legislature 
(lid  not  intend  to  abolish  the  liability  of  the  local  trustees.  [Crowder,  J.  It  seems 
al)suid  to  continue  the  lialiility  of  the  old  trustees,  when  all  the  property  and  mode 
of  raising  and  enfoieing  r.-itcs  are  transferred  to  the  new  lioaid.  Cockburn,  G.  .1.  Is 
there  any  provision  in  the  general  act  for  the  transfer  to  the  new  board  of  the  con- 
tracts and  lial)ilities  of  the  old  trustees?]  None.  [Cockburn,  C.  J.  The  new  rates 
are  to  be  under  the  control  of  the  new  board.  If  the  contract  is  to  be  enforced 
against  the  old  trustees,  how  are  they  to  get  the  money  1]  As  provided  by  s.  94. 
The  legislature,  in  abolishing  the  office  of  commissioners  of  sewers,  have,  in  ss.  146, 
148,  expressly  done  what  the  plaintifl'  will  contend  ought  to  have  been  done  here  (a). 

(a)  The  146th  section  enacts  that  "  no  action,  suit,  prosecution,  or  other  proceeding 
whatsoever  commenced  or  cairied  on  l)y  or  against  the  said  commissioners,  shall  abate 
01'  be  discotitinucd  or  prejudicially  atleetcd  by  the  determination  of  the  powers  of  such 
commissioneis,  but  shall  continue  and  take  eft'ect  in  favour  of  or  against  the  metro- 
politan Ijoard  of  wor'ks  in  the  same  maimer  in  all  respects  as  the  same  would  have 
contiiuied  and  taken  cHect  in  relation  to  the  said  commissioners  if  this  act  had  not 
been  passed,  and  the  powers  of  the  .said  commissioners  had  continued  in  full  foi'ce  ; 
and  all  decrees  and  oiders  made,  and  all  tines,  amerciaments,  and  penalties  imposed 
and  incurred  respectively  previously  to  the  commencement  of  this  act,  shall  and  may 
he  enforced,  levied,  recovered,  and  proceeded  for,  and  all  administrative  proceedings 
commenced  previously  to  the  commencement  of  this  act  shall  and  may  be  continued, 
proceeded  with,  and  completed,  the  mctio)K)litan  board  of  works  being,  in  reference 
to  the  matters  aforesaid,  in  all  respects  substituted  in  the  place  of  the  said  commis- 
sioners." 

And  s.  148  enacts  that  "all  ]ir(ipcity,  matters,  and  things  whatsoever  vested  in 
the  metropolitan  commissioners  of  .sewers,  except  such  sewers  as  are  hereby  vested 
in  any  vestry  or  distiict  board,  and  except  such  sewers  as  are  not  within  the  limits 
of  the  jjarishcs  and  places  mentioned  in  the  schedules  to  this  act,  shall  be  vested  in 
the  nietiopolitan  boaid  of  works  ;  and  all  persons  who  then  owe  atiy  money  to  tin- 
said  commissioners  of  sewers,  or  to  any  person  on  behalf  of  such  commissioners,  shall 
l)ay  the  same  to  the  metropolitan  boai'd  of  works,  or  as  they  may  direct;  and  all 
moneys  then  due  and  owing  by,  or  recoverable  from,  the  said  commi.ssioners,  shall  be 
paid  by,  or  recoverable  from,  the  metropolitan  boaid  of  woi-ks  ;  and  all  contracts, 
.■igrecnuiuts,  lionds,  covenants,  and  securities  theretofore  made  or  entereil  into  with  or 
in  favour  of  or  by  the  .saiil  commissioners,  and  all  contractts,  agreements,  bonds,  cove- 
nants and  securities  made  or  entered  [into]  with  or  in  favoiu- of  or  by  any  foinier  or 
other  commi.ssioners,  which,  ini(ler-  the  II  >V.'  1-'  Vict.  c.  112,  wcic  to  t;d<e  eflcct  in 
favour  of,  against,  or  with  rcfeience  to  the  said  metropolitan  conunissioners  of  sewers, 
and  aie  now  in  force,  shall  take  ert'ect  and  may  be  proceeded  on  and  enforced,  as  near 
as  ciicumstanccs  admit,  in  favour  of,  by,  against,  and  with  refiMcnce  to  the  metro- 
politan  board  iif  works,  as  the  same  Wdulil   lia\c  taken   cH'cct   and   might  have  beon 
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[683]  But,  if  they  had  so  intended,  they  would  doubtless  have  used  the  same  language. 
[Cockburu,  C.  J.  The  inconvenience  of  the  construction  you  are  contending  for 
would  be  enormous  :  there  might  be  a  contract  extending  over  eight  or  ten  years.] 
If  the  words  of  the  statute  are  plain,  the  court  cannot  be  induced  to  disregard  them 
because  it  may  see  incon\eniences  which  may  have  escaped  the  notice  of  the 
legislature. 

Eaymond,  contra  («)'.  There  can  be  no  doul)t  that  it  [684]  was  the  intention 
of  the  legislature  to  abolish  all  pre-existing  local  bodies,  and  to  substitute  for  them 
district  boaixls  of  works  and  vestries.  This  is  clearly  shewn  by  the  90th  and  9.'ith 
sections  (a)~.  [Cocklnirn,  C  J.  As  regards  future  contracts,  no  doubt,  the  old  bodies 
are  extinguished.]  All  their  duties,  powers,  and  authorities  are  taken  away  by  s.  90, 
and  all  their  property  [685]  transferred  by  s.  93  :  and  the  question  is  whether  their 
liability  on  contracts  is  not  also  transferi-ed  to  the  new  board.  The  94th  section 
provides  that  all  contracts  made  by  the  old  bod}'  before  the  commencement  of  the  act 
shall  remain  as  valid  and  effectual,  and  be  proceeded  on  and  enfoicod  as  if  the  act  had 
not  passed  ;  and  that  no  action  or  suit  commenced  by  or  against  the  old  body  shall 
abate  or  be  discontiiuied  or  prejudicially  affected  by  the  act,  but  shall  continue  and 
take  effect  as  if  the  act  had  not  been  passed.  This  provision  or  exception  would 
have  been  unnecessary,  but  that  the  legislature  felt  that  without  it  existing  suits 
would  have  abated.  [Cockburn,  C.  J.  The  93it1  section  transfers  all  property  to  the 
new  l)oard.  Section  94  keeps  alive  contracts  and  actions;  and  then  goes  on  to  pro\'ide 
that  all  moneys  coming  to  the  old  commissioners  under  any  such  contract,  action.  Sec, 
and  which  would  have  lieen  applicable  by  them,  if  that  act  had  not  been  passed,  for 
the  pui-poses  of  any  of  the  duties  or  powers  thereby  transferred  to  any  vestry  or 
district  board,  shall  be  paid  over  to  such  vestry  or  Ijoard  ;  and  that  all  moneys  and 
liabilities  which  such  commissioners,  &c.,  would  have  been  liable  to  pay  or  discharge 
under  any  such  contract,  ifcc,  out  of  any  rates  to  be  levied  under  any  powers  possessed 
by  them,  if  that  act  had  not  been  passed,  shall  be  paid  out  of  rates  to  be  levied  by 
such  vestry  or  board  as  thereinafter  provided.     Certainly  one  would  have  expected 

proceeded  on  and  enforced  in  favour  of,  by,  against,  and  with  reference  to  the  said 
metropolitan  commissioners  of  sewers,  if  this  act  had  not  been  passed,  and  the  powers 
of  such  commissioners  had  continued  in  full  foi'ce." 

(ay  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were, — 

"That,  looking  at  the  various  sections  of  the  statute  18  &  19  Vict.  c.  1'20,  and 
especially  the  90th,  93rd,  94th,  and  95th  section.s,  the  liability  upon  the  contract 
declared  on  is  transferred  to  the  defendants,  and  that  they  are,  as  a  consequence, 
properly  sued  upon  such  contracts : 

"  That  it  is  clear,  upon  these  sections,  that  an  action  will  lie,  notwithstanding  (?) 
the  act : 

"  That  the  first  branch  of  the  94th  section  is  merely  declaratory  of  a  continuous 
efficacy  of  prior  contracts,  and  of  their  validity  to  sustain  an  action,  as  well  after  as 
Ijefore  the  passing  of  the  statute,  and  was  not  intended  to  restrict  the  action  to  the 
trustees : 

"That,  if  the  trustees  are  to  be  sued,  this  incongruity  will  arise,  that  they,  having 
no  means  of  payment,  are  lialile  to  an  action,  whilst  the  board  of  work.s,  having  the 
means,  or  the  power  of  acquiring  them,  and  who  are  directed  to  pay  by  the  same 
section,  are  to  escape  suit : 

"  And  that,  if  the  trustees  are  to  be  sued,  the  clause  against  abatement  of  action 
(s.  94)  is  superfluous  ;  for,  if  they  are  liable  to  be  sued  after  the  act  upon  contracts 
made  by  them  before  the  passing  of  the  act,  :\  fortiori  would  pending  actions  against 
them  not  abate  ;  and  the  clause  is  then  unnecessary." 

(a)-  The  95th  section  enacts,  that,  "  where,  under  the  provisions  of  any  local  act 
in  relation  to  the  paving,  lighting,  wateiing,  cleansing,  or  improving  of  any  parish 
mentioned  in  either  of  the  schedutes  A.  and  B.  to  this  act,  or  any  part  of  any  such 
parish,  any  electio}i  or  appointment  of  anv  commissioners  or  persons  whose  powers 
are  determined  by  this  act  is  appointed  to  take  pl.ice  at  any  time  between  the  time 
of  the  passing  of  this  act  and  the  time  appointed  for  the  commencement  thereof,  the 
commissioners  or  persons  now  acting  under  such  local  act  shall  lemain  in  office  and 
perform  and  exercise  all  the  duties,  powers,  and  authorities  of  such  act  until  the  com- 
mencement of  this  act,  anything  in  such  local  act  to  the  contrary  notwithstanding." 
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to  tiiid  some  provision  for  transfeniiig  the  li;il)ilities:  Init  there  is  none;  that  section 
Iciives  it  in  diibio  upon  whom  the  liability  to  be  sued  in  respect  of  existing  contracts 
rests,  whether  the  old  or  the  new  body.  It  would  have  been  easy  to  insert  words 
to  make  the  matter  clear.]  The  only  means  of  paying  would  be  out  of  the  rates  made 
under  the  act,  the  power  to  make  rates  having  been  taken  away  from  the  old  body. 
[Crowder,  J.  It  certainly  would  be  somewhat  anonia-[686]-lous  that  the  action  should 
be  brought  against  the  one  body,  and  that  recourse  should  l)e  had  by  mandamus  to 
the  other  body  to  obtain  the  fruits.]  By  s.  94,  all  moneys  coming  to  the  old  body 
are  to  be  paid  over  to  the  new  board.  [Cockburn,  C.  .T.  That  is  rather  against  you  : 
it  imports  that  they  have  been  I'eeeived  by  the  old  body.]  Tiie  14fith  and  14:8th 
sections  may  fairly  bo  prayed  in  aid  of  the  construction  of  the  earlier  sections  :  the 
court  will  .so  interpret  the  act  as  if  possible  to  make  the  whole  harmonize.  By  such 
a  mode  of  dealing  with  the  language  of  a  statute,  the  court  of  Queen's  Bench  met 
a  similar  difficulty  in  the  case  of  Ex  parte  Grecnwooil,  27  Law  J.,  Q.  B.  29.  Here,  as 
in  that  case,  all  difficulty  will  be  obviated  by  looking  to  the  general  scope  of  the  act. 

Watkin  Williams,  in  reply.  If  the  legislature  had  intended  by  the  90th  and  94th 
sections  to  transfer  all  the  existing  liabilities  of  the  old  commissioners  to  tlie  new 
board,  they  would  have  used  the  same  expressions  which  tiiey  have  used  in  the  146th 
and  148th  sections.  Martin  v.  Hemminri,  24  Law  J.,  Exch.  .'!,  18  Jurist,  1002,  shews 
that  recourse  cannot  be  had  to  exti'aneous  matter  to  aid  the  construction  of  an  act  of 
parliament.  It  is  true  that  the  old  Ijodies  are  abolished,  l)ut  subject  to  their  continu- 
atice  foi'  the  purpose  of  all  contracts,  &c.,  into  which  they  have  entered  :  and  they  are 
still  in  existence  as  to  the  poor.  If  Sinnott  obtains  judgment  here,  a  mandamus  would 
lie  to  compel  the  new  board  to  pay  the  money.  [Cockburn,  C.  J.  The  old  trustees 
have  ceased  to  be  interested.  The  new  board  alone  is  interested  in  resisting  the 
enforcement  of  the  contract,  if  it  is  one  which  ought  not  to  be  enforced.  Can  you 
suggest  any  reason  why  a  different  consequence  should  How  from  the  language  of  the 
90th,  93i'd,  and  94th  sections,  from  that  which  would  result  from  the  146th  and  [687] 
148th  sections?)  It  is  impossible  to  suggest  a  reason  for  it :  but  such  a  construction 
iiece.s.sarily  results  from  the  ditl'erence  of  language  used  in  the  different  sections. 

Cockburn,  C.  J.  After  the  best  consideration  I  have  been  able  to  give  to  the 
several  clauses  of  the  statute  which  bear  upon  this  question,  I  am  of  opinion  that  oui' 
judgment  should  be  for  the  plaintitl'.  The  ])i-ovisions  on  which  the  decision  turns  are 
no  doubt  involv('d  in  considerable  ambiguity  :  but,  upon  the  whole,  I  arrive  without 
any  hesitation  at  the  conclusion  I  have  stated.  The  case  turns  mainly  upon  the 
etlect  which  is  to  be  given  to  the  90th,  9.'5rd,  and  94th  sections  of  the  act  for  the 
better  local  management  of  the  metropolis,  18  ('t  19  Vict.  c.  120.  The  90th  section 
enacts  that  all  the  duties,  powers,  and  authorities  for  or  in  relation  to  the  paving, 
lighting,  watering,  cleansing,  or  improving  of  any  parish.  Sic,  now  vested  in  any  com- 
missioner.s,  vestry,  itc,  and  all  other  duties,  power.s,  and  authorities  in  anywise 
relating  to  the  regulation,  government,  or  concerns  of  any  such  parish,  &Q..,  except 
such  duties,  powers,  or  authorities  as  relate  to  the  alfairs  of  the  church,  or  the  manage- 
ment or  relief  of  the  ])oor,  oi'  the  administration  of  any  money  or  other  property 
applicable  to  the  relief  of  the  poor,  so  far  as  such  duties,  powers,  and  authorities 
relate  thereto,  now  vested  undei'  any  local  act  of  pailiament  in  any  commissioners, 
vestry,  &c.,  shall  cease  to  lie  so  \'ested,  and  shall,  .save  ;is  herein  otherwise  provided, 
become  vested  in  and  be  ])erformed  and  exercised  by  the  board  of  works  for  such 
disti'ict.  The  90tl)  section  having  thus  transferred  to  and  vested  in  the  luiw  board  all 
the  duties,  powers,  and  authorities,  in  res|,ect  amongst  other  things  of  the  cleansing 
the  streets,  &c.,  of  the  parish,  then  comes  the  9.'3rd  section,  whii'h  transfers  to  the  new 
board  all  property,  he,  vested  in  the  former  commissioTicrs.  Then  comes  the  94th 
[688]  section,  upon  which  the  decision  in  this  case  mainly  turns.  It  enacts  that  all 
contracts,  ifec.  marie  or  entered  into  with  or  in  favour  of  or  by  such  commissioners, 
(fee,  before  the  commencement  of  this  act,  shall  remain  as  valid  and  cU'ectual,  and  lie 
proceeded  on  and  cnfoi-eed,  as  if  this  a('t  had  not  been  jiasscd  ;  and  that  no  action,  ite. 
commenced  by  or  against  such  commissioneis  shall  abate  or  be  discontituicd  or  prejudi- 
cially affected  by  this  act,  but  shall  continue  and  take  elfect  as  if  this  art  had  not  been 
pa.ssed  ;  and  that  all  moneys  coming  to  such  commissioners  under  any  such  contract, 
&e.,  action,  ^Vc,  and  which  would  have;  been  applicable  by  them,  if  this  act  had  not 
been  passed,  for  the  purposes  of  any  of  the  duties  or  powers  thereby  transferred  to  any 
vestry  or  district  board,  shall  be  paid  over  to  such  vestry  or  boanl,  and  lie  applied  for 
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the  like  purposes ;  and  that  all  moneys  aud  liabilities  which  such  commissioners  would 
have  been  liable  to  pay  or  discharge  under  any  such  contract,  &c.,  action,  &c.,  out  of 
any  rates  to  be  levied  under  any  such  powers  as  aforesaid  if  this  act  had  not  been 
passed,  and  all  costs,  damages,  and  expenses  which  such  commissioners  might,  if  this 
act  had  not  been  passed,  have  legally  defrayed  out  of  any  such  rates,  shall  he  paid  out 
of  rates  to  be  levied  by  such  vestry  or  board  as  thereinafter  provided.  Now,  the 
efl'ect  of  the  9.3rd  and  94th  sections  appears  to  be  this, — that,  all  the  duties,  powers, 
and  authorities  of  the  trustees  or  commissioners  having  by  s.  90  been  transferred  to 
the  new  board,  all  propertv  to  which  the  former  body  was  entitled  is  by  the  93rd 
section  transferred  to  and  vested  in  the  new  board,  and  by  the  94th  section  all  con- 
tracts entered  into  by  and  with  the  former  body  are  to  be  kept  alive  :  and  whereas 
actions  may  have  been  commenced  upon  such  contracts,  the  section  goes  on  to  provide 
that  such  actions  shall  not  abate  ;  and  then  it  provides  that  all  moneys  coming  to  the 
old  [689]  commissioners  shall  be  transferred  to  and  be  paid  over  to  the  vestry  or  new 
board,  and  that  all  liabilities  incurred  by  such  commissioners,  shall  be  paid  out  of 
rates  to  be  levied  by  such  vestr\'  or  new  board.  It  has  been  contended  on  the  part 
of  the  defendants,  that,  as  the  contracts  of  the  old  body  are  kept  alive,  and  actions 
pending  thereon  are  not  to  abate,  the  old  body,  though  for  all  other  purposes  extin- 
guished, are  still  continued  aud  kept  alive  mth  reference  to  such  contracts.  But, 
upon  a  consideration  of  all  the  provisions  of  the  act  which  are  applicable  to  the 
question,  it  appears  to  me  that  that  is  not  the  construction  which  ought  to  be  put 
upon  them.  It  is  clear  that  the  whole  duties,  powers,  and  authorities  of  the  old 
commissioners  with  reference  to  this  subject  are  abolished  :  and  it  is  plain  that  the 
legislature  considered, — otherwise  they  would  not  have  enacted  the  94th  section, — 
that  contracts  which  had  been  entered  into  by  the  old  commissioners,  and  any  actions 
which  might  be  then  pending  in  respect  thereof,  would,  by  reason  of  the  90th  section, 
have  fallen  to  the  ground,  unless  kept  alive  by  the  94th.  And,  when  we  look  at  the 
latter  part  of  the  94th  section,  which  provides  for  the  discharge  of  the  liabilities  under 
pre-existing  contracts  out  of  the  rates  levied  by  the  new  board,  I  think  the  language 
necessaiily  implies  that  but  for  that  provision  the  liability  upon  contracts  of  the 
former  body  would  have  been  altogether  at  an  end.  The  past  tense  is  used, — all 
moneys  and  liabilities  which  such  commissioners  would  have  been  liable  to  pay  or 
discharge  under  any  contract,  &c.  if  this  act  had  not  been  passed.  Looking,  therefore, 
at  all  these  provisions, — it  being  clear  that  the  legislature  intended  to  transfer  to  the 
new  board  all  the  powers  and  duties  and  all  the  property  of  the  old  commissioners,  as 
well  as  everything  that  might  be  coming  to  them  under  contracts  into  which  they  had 
entered,  and  consideiing  also  that  the  [690]  legislature  has  charged  the  liabilities  of 
the  old  commissioners  upon  the  rates  to  be  le\'ied  by  the  new  board, — I  am  unable  to 
come  to  an}'  other  conclusion  than  that  the  legislature  intended  with  the  transfer  from 
the  old  to  the  new  board  of  the  powers  and  authorities  and  the  pi'operty  vested  in  the 
former,  to  transfer  also  the  liability  in  respect  of  contracts  which  had  been  entered 
into  bj'  the  old  commissioners.  We  have  been  referred  to  the  146th  and  148th 
sections  as  leading  to  a  different  conclusion.  Those  provisions  relate  to  a  different 
body,  viz.  the  Metropolitan  board  of  works,  to  whom  the  powers,  &c.  of  the  old  com- 
missioners of  sewers  are  transferred  in  express  language.  It  is  said  that  the  absence 
of  a  similar  provision  in  the  sections  immediately  before  us  shews  that  the  legislature 
did  not  intend  to  transfer  to  the  new  district  board  all  the  liabilities  of  the  former 
body.  I  must  confess  it  does  not  strike  me  in  the  same  way.  It  is  impossible  to 
suggest  any  real  distinction  between  the  two  cases,  or  to  imagine  any  substantial 
reason  why  the  liability  should  be  transferred  in  the  one  case  and  not  in  the  other. 
The  circumstance  of  these  sections  being  in  pari  materia  rather  affords  a  solution  of 
the  difficulty.  It  would  have  been  better,  perhaps,  if  the  language  of  s.  94  had  been 
more  clear  and  precise  :  but  I  think  we  may  derive  some  assistance  in  construing  it 
from  some  of  the  other  clauses  referred  to :  aud  one  thing  is  perfectly  clear,  that, 
supposing  this  is  a  contract  which  the  plaintiff  is  entitled  to  inforce  against  some  one, 
it  follows  from  the  concluding  part  of  the  94th  section  that  the  demand  must  be 
satisfied  out  of  the  rates  levied  by  the  new  Ijoard, — which  fully  warrants  the  remark 
I  threw  out  in  the  course  of  the  argument,  that  this  is  an  idle  contest  upon  a  matter 
of  mere  form.  The  plaintiffs  demand  must  be  paid  by  somebody  ;  and  the  act 
declares  that  it  shall  be  paid  out  of  the  funds  raised  by  the  new  board,  the  present 
defendants.     It  [691]  clearly  is  most  expedient  that  the  new  board  should  be  the 
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parties  to  be  sued.  The  whole  inaniigement  is  traiisfcned  to  them,  as  well  as  the  duty 
of  protecting  the  funds  to  be  levied  from  unjust  demands.  They  are  the  parties  in 
whom  the  funds  are  vested,  and  who  have  to  administer  them  ;  and  it  is  not  only 
their  duty  but  also  their  interest  to  see  that  they  are  properly  applied.  I  therefore 
think  that  in  point  of  policy  and  expediency  they  should  be  liable  to  be  sued.  And, 
at  all  events,  we  have  the  satisfaction  of  knowing  that  in  so  holding  we  shall  be  doing 
no  injustice  ;  for,  sooner  or  later  the  claim  in  question  must  have  been  enforced  against 
the  funds  of  the  new  Itoard.  Upon  these  grounds,  I  am  of  opinion  that  the  reasonable 
construction  of  the  act,  foi'  all  practical  purposes,  is,  to  hold  that  the  present  action  is 
well  brought  against  these  defendants. 

Williams,  .].  I  am  entirely  of  the  same  opinion.  The  main  stay  of  Mr.  Watkin 
Williams's  argument  is  the  9-lth  section,  which  comes  by  way  of  provi.so  on  the  90th, 
whereby  all  the  duties,  powers,  and  authorities  in  relation  to  the  matters  now  in 
question  ai-e  tiansferred  from  the  old  trustees  oi'  commissioners  to  the  new  board  to 
be  appointed  under  the  18  &  19  Vict.  c.  120.  It  is  insisted  that  the  words  of  the 
94th  section  are  too  strong  to  be  got  over.  That  section  provides  that  all  contracts 
made  or  entered  into  with  or  in  favour  of  or  by  the  old  commissioners  before  the 
commencement  of  the  act,  shall  remain  as  valid  and  etfectual,  and  be  proceeded  on  and 
enforced,  as  if  the  act  had  not  been  passed.  If  it  is  to  be  taken  literally  that  all 
contracts  ar-e  to  be  enfoiTcd  in  the  same  mode  as  befor-e  the  passing  of  the  act, 
undoubtedly  there  wouM  lie  an  end  of  the  argument.  But  it  does  not  expressly  sav 
so;  and  we  find  that  followed  by  a  provision  which  I  think  fairly  enables  us  to  put 
upon  the  94th  section  a  con-[692]-struction  which  convenience  and  justice  undoubted!}' 
requires,  and  justifies  us  in  concluding  that  the  liability  to  be  sued  in  respect  of 
existing  contr-acts,  except  as  to  actions  already  commenced,  is  transferred  to  the  new 
board,  and  consequently  that  this  action  is  properly  brought  against  them. 

Crowder,  J.  I  also  think  we  mav  reasonalily  put  upon  this  statute  the  construc- 
tion which  convenience  r-cquii'cs.  Looking  at  the  whole  piu-view  of  the  statute,  it 
cannot  Ije  doubted  that  it  was  intended  altogether  to  abolish  ar  d  extinguish  the  old 
body,  and  to  transfer-  all  its  powers  and  duties,  r-ights  and  lialiilitics,  to  the  newly 
created  board  :  and,  but  for  the  94th  section,  it  could  haidly  have  been  doubted 
that  that  intention  was  completely  and  thor-onghly  carried  out.  All  the  duties  and 
powers  of  the  old  body  are  tiansferred  by  the  90th  section,  and  all  their  pi-oi)er'ty  by 
the  93rd.  That  made  the  old  body  a  mere  nonentity,  except  as  to  the  atl'airs  of  the 
church  and  the  relief  of  the  poor.  The  real  meaning  of  the  94th  section,  I  apprehend, 
is,  that  all  contracts  made  b}'  or  with  the  former  body  shall  continue  as  binding  as  if 
the  act  had  not  been  pa.ssed.  But  then  it  is  urged  that  the  legislature  go  on  to  say 
that  they  shall  be  proceeded  on  and  enforced  as  if  the  act  had  not  been  passed,  and 
consequently  that  they  are  to  be  enforced  precisely  in  the  same  way  as  before.  That, 
as  it  appears  to  me,  is  by  no  means  a  neces.sary  consequence.  The  meaning,  I  think, 
is,  that  the  conti'acts  shall  remain  as  valid  and  cHectnal  and  be  enforceal)le  as  if  the  act 
had  not  passed,  —  in  other  words,  that  contracts  made  by  the  former  body  shall  not  be 
vacated  in  conseiiuencc  of  their'  having  ceased  to  exist  as  a  Itody.  Then,  as  to  exist- 
ing actions,  the  clause  pi'ovides  that  they  shall  not  abate  or  be  discoiitiiiuc<l  oi'  jire 
judicially  atl'ectod  by  the  act:  but  the  subsec(ucnt  part  pr'ovidcs  [693]  that  the 
liability  thereon  shall  be  defrayed  out  of  the  I'ates  to  be  levied  by  the  new  board. 
The  simple  ipiestion,  therefore,  is,  who  are  to  be  the  formal  parties  to  be  sued  ?  It 
does  not  appear  to  me  that  we  ai-c  constrained  by  an}^  language  of  the  statute  to  hold 
that  the  action  must  necessarily  be  brought  against  the  old  body,  when  every  eft'ect 
can  be  given  to  it  by  holding  that  it  may  be  brought  against  the  new  boai'd,  fi'om 
whom  the  fruits  of  the  judgment  must  ultimately  be  obtained.  I'porr  the  best  con- 
sideration I  can  liriug  to  the  question,  I  am  of  opinion  that  the  new  boai'd  ai'c  properly 
made  defendants  in  this  case,  ami  that  conseciucntly  our  judgment  must  lie  for-  the 
plaintiff. 

WiLI.KS,  .1  I"\ii'  the  reasons  given  by  the  r-cst  of  the  court,  I  concur  in  thinking 
that  the  [)laintitl' is  entitled  to  judgment. 

Judgment  for  the  plaiiititV. 
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In  the  Matter  of  .Ioseph  Harris  and  Another  and  The  Cockerjiouth 
AND  Workington  Railway  Company.     Jan.  l.^th,  18.58. 

[S.  C.  1  Kly.  &  Can.  Traff.  Cas.  97  ;  27  L.  J.  C.  P.  162;  6  W.  E.  209  ;  4  Jur.  N.  S. 
239.  Applied,  In  re  Jones  and  Eastern  Cminfies  Ilaihvay,  18.58,  3  C.  B.  N.  S.  719. 
Referred  to,  Eoershcd  v.  Lmuhm  and  North  JFestern  Raihmy,  1877-78,  2  Q.  B.  D.  267  ; 
3  Q.  B.  D.  134  :  3  App.  Cas.  1029.  See  L'hi/mney  Iron  Company  v.  Rhyimiey  Railway, 
1888,  6  Rly.  &  Can.  Traff.  Cas.  64.  Referred  to,  R.  v.  Railway  Commissioners  and 
Distington  Iron  Company,  1889,  22  Q.  B.  D.  6.55.  Di.scussed,  Liverpool  Corn  Trade 
Assoeiation  v.  London  and  North  JFesfern  Railway,  [1891]  1  Q.  B.  132.  Discussed  and 
explained,  Phijrps  v.  London  and  North  Western  Railway,  [1892]  2  Q.  B.  229.] 

A  railway  company  agreed  with  the  lessees  of  certain  collieries  to  carry  their  coals  at 
a  somewhat  lower  rate  of  tonnage  than  they  carried  for  others,  in  consideration  of 
the  owner  of  those  collieries  having  laid  out  a  large  sum  in  constr-ucting  tram-ways 
to  connect  them  with  the  railway  :  the}^  also  made  a  furthei-  i-eduction,  under  the 
influence  of  a  threat,  that,  unless  they  acceded  to  the  terms  proposed  by  the  lessees, 
the  owner  would  construct  another  line  of  I'ailway  direct  from  the  collieries  to  the 
place  of  shipment,  for  the  use  of  his  tenants,  and  so  would  divert  from  the  company 
a  very  considerable  and  essential  portion  of  their  traffic  : — Held,  that  neither  of 
these  was  a  justifiable  reason  for  the  "undue  preference"  thus  given. 

A  rule  was  obtained  in  Trinity  Term  last,  calling  upon  the  Cockermouth  and 
Workington  Railway  Company  to  shew  cause  why  a  writ  of  injunction  should  not 
issue  against  them  pursuant  to  the  Railway  Traffic  [694]  Act,  1854,  17  &  18  Viet, 
c.  31,  injoining  the  .said  company  to  desist  from  giving  to  Is:uic  Fletchei'  and  William 
Fletcher  an  undue  preference  for  or  in  respect  of  the  carriage  of  coals  on  the  railway 
of  the  defendants,  and  injoining  the  company  to  carry  coals  foi-  the  complainants  upon 
equal  terms  with  the  said  Messrs.  Isa;ic  Fletcher  and  William  Fletcher,  having  due 
regard  to  the  circumstances,  if  any,  which  rendered  the  cost  to  the  defendants  of 
carrying  coals  for  the  said  Isaac  Fletcher  and  William  Fletcher  less  than  the  cost  of 
carrying  for  the  complainants, — with  costs. 

The  affidavits  upon  which  the  rule  was  obtained  were  in  substance  as  follows  : — 

A  line  of  railway  from  Cockermouth  to  the  port  and  harbour  of  Woi'kington,  about 
eight  miles  in  length,  and  called  the  Cockei'month  and  Workington  Railway,  was 
constructed  by  the  defendants  by  virtue  of  an  act  of  the  8  &  9  Vict.  c.  cx.\'.,  and  is 
worked  and  managed  by  and  undei'  the  control  of  the  defendants. 

The  complainants  are  proprietors  of  a  colliery  called  the  .Millbanks  Colliery,  situate 
at  Greysouthern,  in  Cumberland,  adjacent  to  the  said  line  of  railway,  from  which 
colliery  they  raise  large  quantities  of  coals. 

For  the  more  ready  conveyance  of  coals  from  their  colliery  to  the  railway,  a  siding 
of  about  47.5  yards  in  length,  and  distant  759  yards  from  the  complainants'  said 
Millbanks  Colliery,  was  constructed  by  the  company  at  the  joint  expense  of  the 
company  and  the  complainants,  under  an  agreement  by  which  the  latter  agreed  to  pay 
to  the  foi'mer  annually,  for  the  use  of  the  said  siding,  a  sum  equal  to  7i  per  cent,  on 
the  amount  expended  liy  the  company  for  their  share  of  the  expense  of  constiucting 
the  said  siding,  which  is  called  the  Marron  Siding. 

The  .said  Marron  Siding  extends  fi'om  a  point  near  the  complainants'  colliery  to, 
and  joins  the  railway  at,  [695]  a  point  called  the  Marron  Junction,  distant  about 
3  miles  and  1519  yards  from  Cockermouth,  and  about  4  miles  and  1120  yards  from 
Workington  Harboui-. 

The  Cockermouth  and  Woikington  Railway  Company  allow  the  complainants  to 
take  their  waggons  from  their  line  to  that  end  of  the  Mai'ron  Siding  which  is  near  to 
their  colliery,  to  be  filled  with  coals ;  and,  when  so  filled,  they  are  propelled  along  the 
siding,  partly  by  the  complainants'  own  power  and  partly  by  power  supplied  by  the 
company,  to  the  Mai-ron  Junction,  fi'om  which  point  they  are  carried  Ijy  the  company 
along  their  line  to  a  place  thereon  called  the  Harry  Cill  Junction,  and  thence  to  a 
point  on  the  line  called  the  Lowther  Junction,  and  thence  along  the  said  company's 
line  to  Workington  Harljour,  where  they  are  disposed  of  by  the  complainants. 

The  said  company  have  for  a  long  time  charged  to  and  exacted  from  the  com- 
plainants at  the  rate  of  3s.  9j'yd.  per  waggon  of  60  cwt.  for  the  conveyance  of  the  said 
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coals  iiiim  the  Manoii  Juiietiuii  to  \\  oikiiigton,  being  at  the  rate  of  3j'jd.  per  ton  per 
mile,  for  such  eonve^vaiiee  of  the  said  cOcals.  The  company  have  never  charged  the 
complainants  anything  in  respect  of  their  allowing  them  to  take  their  waggons  to  the 
end  of  the  Mar-ron  Siding  to  be  tilled,  or  in  respect  of  the  use  of  their  waggons  for  the 
purpose  of  conveying  their  coals  in  them  along  the  saifl  siding  to  the  Marron  Junction, 
or  in  respect  of  the  power  by  which  the  waggons  are  propelled  in  part  along  the 
Marron  Siding  to  the  Marron  Junction. 

Messrs.  Is;iac  and  William  Fletc'her  are  the  lessees  of  several  collieries  situate  near 
to  the  said  Millbanks  ('ollicry,  and  adjacent  to  the  Cockermouth  and  Workington 
l{ailway  ;  and  the  coals  from  the  said  collieries  are  raised  from  several  siiafts  called 
the  "Bridgefoot  Pit,"  "  Harry  Uill  Pit,"  "Clifton  Pit,"  and  "  Lowther  Pit." 

[696]  Bridgefoot  Pit  is  926  yards  from  the  Marron  Siding ;  and  the  Messrs. 
Fletchei-  bring  their  coals  in  carts  from  the  said  Bridgefoot  Pit  to  the  Marron  Siding, 
and  load  their  coals  on  waggons  at  the  same  point  on  the  Marron  Siding  as  the  coals 
from  the  complainants'  colliery  are  loaded. 

The  company  allow  the  Messrs.  Fletcher  to  take  their  (the  compan3''s)  waggons  to 
the  point  on  the  Marron  Siding  at  which  they  so  load  them  ;  and  the  said  Messrs. 
Fletcher,  having  loaded  the  said  waggons  with  coals  there,  send  them  along  the  said 
Marron  Siding,  partly  by  means  of  the  complainants'  power  and  partly  by  means  of 
power  supplied  by  the  company,  to  the  Marron  Junction,  from  which  ])oint  they  are 
carried  by  the  company  along  the  railway  in  their  waggons  to  Workington  Ilarliour, 
where  thev  are  disposed  of. 

The  coals  so  obtained  by  the  Messrs.  Fletcher  from  the  Bridgefoot  Pit,  and  so 
carried  on  the  railway,  are  conveyed  to  Workington  Harbour  on  the  same  part  of  the 
said  line,  and  for  the  same  distance  precisely,  as  the  coals  so  obtained  by  the 
complainants  from  their  said  colliery  are  carried  along  the  .said  line. 

The  company  never  charged  Messrs.  Fletcher  anything  in  respect  of  allowing  them 
to  take  their  (the  company's)  waggons  to  be  filled  on  the  Marron  Siding,  or  in  respect 
of  the  use  of  their  waggons  for  the  purpose  of  carrying  their  coals  along  the  siding  to 
the  Marron  Junction,  or  for  the  power  by  which  the  said  coal  is  so  in  part  propelled 
by  the  company  along  the  siding  to  the  Marron  Junction. 

Messis.  Fletcher  pay  the  complainants  for  the  use  of  the  said  siding,  and  for 
tiimming,  and  so  in  part;  propelling  the  said  waggons  when  so  filled  along  the  Marron 
Siding,  a  sum  agreed  u[)on  l)Ctween  them.  The  complainants'  coals  and  the  coals  of 
the  Messrs.  Fletcher  are  propelled  by  means  of  the  complainants'  power  the  [697] 
same  extent  of  distaTice  along  and  on  the  same  portions  of  the  Mari'on  Siding,  and  aie 
also  propelled  by  means  of  the  power  of  the  company  the  same  extent  of  dist^mce 
along  and  over  the  same  portions  of  the  Marron  Siding  ;  and  there  is  no  difl'erence  in 
the  extent  of  the  application  of  the  power  of  the  company  in  propelling  Messrs. 
Fletchers'  coals  along  the  siding,  and  in  propelling  the  complainants'  coals  along  the 
said  siding. 

The  Harry  Gill  Pit  is  situate  about  2.'iO  yards  from  the  railway  ;  and  Messrs. 
Fletcher  l)ring  their  coals  from  that  pit  u])on  the  line  by  a  waggon-way  belonging  to 
them,  extending  from  the  H.irry  (Jill  Pit  to  a  j)oint  on  the  lino  called  the  Harry  (iill 
Junction,  lieing  a  point  on  the  line  aliout  "JK.')  yards  nearei'  to  Workington  llai-bour 
than  the  Marron  Jiuiction. 

The  said  coals  of  Messrs.  Fletchei-  are  con\eyed  along  the  said  waggon-way  by 
power  pi'ovided  by  the  company  to  the  Harry  Clill  Junction,  whence  they  are  cari-iod 
by  the  company  on  their  waggons  along  their  line  to  Workington  Harbour,  and  are 
tliere  disjxjsed  of  by  Messrs.  Fletcher. 

The  company  allow  the  Messrs.  Fletcher  to  take  their  waggons  on  the  Harry  (iill 
waggon-way  to  be  filled,  and  to  take  their  coals  in  the  said  waggons  along  the  said 
waggon-way  to  the  Harry  tJill  Junction,  witbout  any  chaige. 

The  coals  of  Messrs.  Fletcher  obtained  from  tlu'  Harry  (!ill  I'it  arc  carried  from 
the  Hari-y  dill  Junction  to  Workington  Ilarliour  along  the  same  jioriion  of  the 
company's  line  as  the  coals  obtained  by  the  coni|)laiiiants  from  their  colliery  arc  carried 
from  the  said  Hariy  (Iill  .lumtion 

The  Lowther  Pit  and  Cliflon  I'it  are  situate  respectively,  the  sai^!  Lowther  I'it 
about  .'ilH  yards  from  the  railway,  and  the  Clifton  Pit  about  lOOS  yards  from  the 
Lowther  Pit  ;  and  the  coals  obtained  at  the  Clifton  Pit  [698]  are  conveyed  by  the 
Messrs.  Fletcher  on  a  tram-way  and  in  waggons  belonging  to  them  to  the  said  Lowther 
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Pit ;  and  the  Messrs.  Fletchei'  have  a  waggon-way  extending  from  the  Lowthei'  Pit  to 
a  point  in  the  line  called  the  Lowther  Junction,  about  645  yards  nearer  to  Workington 
Harbour  than  the  Marron  Junction  ;  and  the  said  Messrs.  Fletcher  bring  their  coals 
from  the  said  Lowther  Pit  and  Clifton  Pit  upon  the  said  line  by  means  of  their  said 
waggon-way,  partly  by  their  own  power  and  paitly  by  the  power  of  the  said  railway 
company,  to  the  Lowther  Junction  ;  and  the  same  are  carried  thence  by  the  company 
in  their  waggons  to  Workington  Harbour,  where  they  are  disposed  of. 

The  company  allow  Messrs.  Fletcher  to  take  their  (the  company's)  waggons  on 
the  waggon-way  to  the  Lowthei-  Pit  for  the  purpose  of  the  .same  being  loaded  with 
coals  from  the  said  Lowther  Pit  and  Clifton  Pit,  and  allow  them  to  take  their  said 
coals  to  the  Lowther  Junction,  without  any  charge. 

The  coals  of  the  Messrs.  Fletcher  obtained  from  the  Lowther  Pit  and  Clifton  Pit 
are  carried  from  the  l.owther  Junction  to  Workington  Harbour  along  the  same  portion 
of  the  line  as  the  coals  obtained  by  the  complainants  from  their  colliery  are  carried 
from  the  said  Lowther  Junction. 

The  Cockermouth  and  Workington  Kailway  Company  have  entered  into 
an  agreement  with  Messrs.  Fletcher,  which  took  effect  from  the  1st  of  November, 
18.56,  whereby  the  rates  agreed  to  be  charged  by  the  company  to  the  Messrs.  Fletcher, 
for  the  conveyance  of  coals  to  the  harbour  at  Workington  from  the  Marron  Junction, 
the  Harry  Gill  Junction,  and  the  Lowther  Junction,  respectively,  are,  3s.  4d.  per 
waggon  of  60  cwt.  when  the  quantity  conveyed  l)y  the  said  Messrs.  Fletcher  on  the 
said  line  from  all  or  any  of  the  .said  junctions  in  any  one  day  does  not  exceed  sixty 
waggon-loads  per  [699]  day  on  an  average  of  some  number  of  days  to  the  yeai-  agreed 
upon  lietween  them,  and  2s.  1  Od.  per  waggon  of  60  cwt.  when  the  quantity  conveyed 
on  the  line  by  the  Messrs.  Fletcher  in  any  one  day  from  all  or  any  of  the  said  junctions 
shall  not  exceed  on  such  average  one  hundred  and  twenty  waggon-loads,  and  2s.  6d. 
per  waggon  of  60  cwt.  when  the  quantity  conveyed  on  the  said  line  l)y  the  Messrs. 
Fletcher  in  any  one  day  from  all  or  any  of  the  said  junctions  shall  exceed  on  such 
average  one  hundred  and  twenty  waggon-loads. 

The  said  rate  of  3s.  4d.  per  waggon  of  60  cwt.  is  at  the  rate  of  2|d.  per  ton  per 
mile  for  the  carriage  of  the  said  coals  for  the  Messrs.  Fletcher  on  the  said  line  from 
the  Marron  Junction  to  Workington  Harbour,  and  is  at  the  rate  of  SJ^d.  ])er  ton  per 
mile  for  the  carriage  of  the  coals  for  Messrs.  Fletchei'  from  the  Harry  (lill  Junction 
to  ^\'orkington  Harbour,  and  is  at  the  rate  of  3^-d.  per  ton  per  mile  for  the  carriage 
of  the  said  coals  on  the  said  line  for  Messrs.  Fletcher  from  Lowther  Junction  to 
Workington  Harbour. 

The  said  rate  of  2s.  lOd.  per  waggon  of  60  cwt.  is  at  the  rate  of  2^d.  per  ton  per 
mile  foi'  the  carriage  of  the  said  coals  for  Messrs.  Fletcher  on  the  said  line  from  Marron 
Junction  to  Workington  Haibour,  and  is  at  the  rate  of  2.\-Jd.  per  ton  per  mile  for  the 
carriage  of  the  coals  for  Messrs.  Fletcher  from  Harry  Gill  Junction  to  Workington 
Harbour,  and  is  at  the  rate  of  2i^d.  per  ton  per  mile  fcr  the  carriage  of  the  said  coals 
on  the  said  line  for  Messrs.  Fletcher,  from  Lowther  Junction  to  Workington  Harljour. 

The  said  rate  of  2s.  6d.  per  waggon  of  60  cwt.  is  at  the  rate  of  2jd.  per  ton  per 
mile  for  the  carriage  of  the  said  coals  for  Messrs.  Fletcher  on  the  said  line  from  Marron 
Junction  to  Workington  Harbour,  and  is  at  the  rate  of  2|d.  per  ton  per  mile  for  the 
carriage  of  the  said  coals  for  Messrs.  Fletcher  from  Harry  Gill  .lunction  to  [700] 
Workington  Harboui-,  and  is  at  the  rate  of  2J-^d.  per  ton  per  mile  for  the  carriage 
of  the  said  coals  on  the  said  line  for  Messrs.  Fletcher  from  the  l.owther  Junction  to 
A\'oikington  Harbour. 

In  the  I'eport  of  the  directors  of  the  said  Cockermouth  and  ^Vorkington  Railway 
Company  to  the  shareholders  at  their  last  half-yearly  meeting,  held  on  the  31st  of 
Januar}',  1857,  occurs  the  following  pas.sage  having  reference  to  the  agreement  with 
Messrs.  Fletcher: — "The  shareholders  are  already  aware  that  an  agreement  was 
recently  entered  into  between  the  directors  and  Messrs.  J.  &  W.  Fletcher  for  the  con- 
veyance of  the  coals  from  the  Clifton  and  Crossbarrow  collieries  over  the  railway  at 
a  fixed  scale  of  charges.  The  Messrs.  Fletcher  had  long  ago  been  dissatisfied  with  the 
amount  of  the  rates  charged  upon  the  coals  from  their  collieries  adjoining  the  line  ; 
and  some  months  ago  they  applied  for  a  considei'al)le  reduction,  stating  at  the  same 
time  that  they  had  represented  the  matter  to  their  landlord,  the  Earl  of  Lonsdale,  who 
gave  his  approval  to  the  terms  they  were  prepared  to  offer,  and,  in  the  event  of  the 
refusal   of   those  terras  liy  the  board,    he   would   construct  a   private   tram-way  to 
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Workington  for  the  use  of  his  tenants  The  alternative  of  submitting  to  the  reijuired 
reduction,  or  of  losing  the  whole  of  Messrs.  Fletchers'  traftic  on  which  the  [n-o.-ipciMty 
of  the  line  so  much  depends,  claimed  the  long  and  anxious  consideration  of  the  hoard. 
After  mature  ileliheration,  and  a  careful  inijuiry  of  competent  authorities  into  the 
actual  cost  of  the  carriage  of  coals,  as  well  as  a  comparison  of  the  proposed  I'ates  with 
those  charged  upon  other  railways  and  under  similar  cii'(^nmstances,  and  after  fully 
convincing  themselves  of  l.oid  Lonsdale's  liona  tide  intention  to  lay  down  a  tram-way 
if  these  rates  should  not  be  accepted,  your  directors  believed  they  liad  no  other  course 
to  adopt  than  the  one  to  which  thev  eventually  [701]  assented  ;  and  our  agreement 
with  the  Messrs.  Fletcher,  dating  from  the  1st  Xovcmber  last,  received  the  seal  of  the 
company.  Your  directors  remain  iirmly  of  opinion,  that,  by  this  arrangement,  they 
best  served  the  interests  committed  to  their  charge.  The  present  rates  are  as  high 
cas  the  average  rate  previously  received  upon  the  coals  from  Clifton  and  Crossbarrow 
collieries  :  they  are  within  a  fraction  of  a  peiuiy  of  the  estimated  average  calculated 
upon  in  the  original  prospectus  of  the  company,  and  higher  than  the  rates  charged 
upon  the  Newcastle  and  Carlisle  and  Whitehaven  Junction  Railways  :  and  there  is 
every  reason  to  feel  satisfied  that  they  will  pro\e  remunerative  to  the  company  when 
the  rolling  stock  and  permanent  way  are  fully  restored  to  proper  working  condition." 

In  consequence  of  the  difference  between  the  rates  charged  to  the  Messrs.  Fletcher 
and  to  the  complainants,  the  latter  are  obliged  to  sell  their  coals  at  a  proportionably 
less  profit  than  the  Messrs.  Fletcher  sell  theirs,  in  order  to  keep  in  the  market,  and 
the  Messrs.  Fletcher  gain  a  pioportionably  greater  profit  than  the  complainants  do ; 
and  by  such  dift'ei'ence  of  rates  the  Messrs.  Fletcher  obtain  an  undue  and  unreasonable 
preference  and  advantage,  and  the  complainants  are  subjected  to  an  undue  and  uiu-eason- 
ablc  prejudice  and  disadvant;ige,  notwithstanding  that  the  circumstances  under  which 
the  coals  are  so  carried  by  the  company  do  not  render  the  cost  to  them  of  so  carrying 
for  the  Messrs.  F'letcher  less  than  the  cost  to  them  of  so  carrying  for  the  complainants, 
or,  at  all  events,  do  not  so  far  reduce  such  cost  as  to  justify  or  render  reasonable  so 
great  a  difi'erence  between  the  charges  so  made  to  the  Messrs.  Fletcher  and  the  charges 
so  made  to  the  complainants,  as  before  sUited. 

Upon  discovering  tin;  nature  of  the  agreement  between  the  company  and  the 
Messrs.  Fletcher,  the  complainants  [702]  a])plied  to  them  to  be  put  upon  the  same 
footing;  but  the  company'  declined  to  alter  their  charges. 

Manisty,  l^.  C.  (with  whom  was  Bovill,  Q.  C),  shewed  cause,  upon  affidavits 
stilting,  amongst  other  things,  that  the  Cockermouth  and  Workington  It^iilway  extends 
fiom  Cockermouth  to  Workington  Harbour,  and  is  eight  miles  and  a  half  in  length  ; 
that  the  cost  of  its  construction  was  107,0001.  and  upwards,  and  'JOOOl.  and  U[)wards  has 
been  expended  in  the  construction  of  quays  and  other  conveniences  at  the  Workington 
Ilai-bour,  and  that  the  coal  and  lime  sent  to  Workingt(jn  Harbour  pass  over  a  portion 
of  the  Whitehaven  .! unction  Kailway,  for  which  a  charge  of  lid.  per  waggon  is  paid  by 
the  company,  and  therefore  the  terminal  expenses  of  the  coal  tratlic  are  great  in  ])ro- 
portion  to  the  rates  charged  for  coals  conveyed  by  the  company  to  Workington 
ilarbinir,  and  that  a  teiniinal  charge  of  Is.  2d.  per  waggon  ought  to  be  deducted  in 
all  cases  from  the  rate  charged  by  the  com|)any  before  a  mileage  rate  can  he  calculated 
and  ascertiiined  :  That  the  gross  revenue  of  the  company  for  the  year  eniiing  the  .'51st 
of  December,  l(S.5(i,  was  10,51)31.  12s.  7d.,  and  the  gi-oss  i-evenue  derived  from  the 
carriage  of  the  Clifton  and  Crossbarrow  coals  to  the  harbour  of  Workington  is  aft^er 
the  rate  of  .'50001.  and  upwards  per  annum,  and  that  the  said  coal  tratlic  is  increasing 
and  con.sciiuently  forms  an  important  part  of  the  company's  revenue  :  That  the  Clifton 
Collieiy  is  the  property  of  the  Farl  of  Lon.sdale,  and  the  Messrs.  Fletcher  liec.imc 
lessees  thereof  on  the  -yth  of  March,  l.^.jli,  and  had  l)cen  lessees  of  the  adjoining  collicrv 
called  Crossbarrow  Colliery  from  the  y('ar  IS.').'!  ;  that  tin;  Clifton  Colliery  w;is  worked 
by  means  of  a  shaft  called  the  Old  Clifton  Pit  fioin  the  year  UStS  down  to  October, 
lt>.'j.'5,  when  a  new  shaft  w;is  o[iencd,  contiguous  Ix)  the  railway  called  the  Lowther  Pit, 
and  the  colliery  is  [703]  worked  by  means  of  both  shafts  ;  that  the  Crossbarrow 
Colliery  was  workcil  liy  mc.uis  of  a  shaft  called  the  Crossliairow  Pit  from  1  ?>").'(  down 
to  February,  \>i^)'),  when  a  new  shaft  was  opened  contiguous  to  the  railway,  called 
Harry  (Jlill  I'it;  and  that  the  Clifton  and  Crossbanow  pits  are  distant  from  the 
railway  about  a  mile  each  :  That  the  Lowther  Pit  siding  junction  is  4}  milc.i  from 
Workington,  the  Harry  Uill  si<ling  junction  ih  miles,  and  the  Marron  Siding  junction, 
where  the  coals  of  the  complainants  are  brought  upon  the  railway,    1^   miles  from 
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Workington  ;  but  inasmuch  as  the  company's  engines  do  not  leave  the  railway  for  the 
Harry  Gill  ooals,  and  travel  at  least  400  yards  on  the  Marron  Siding  for  the  coals  of 
the  complainants,  the  company's  engines  draw  the  coals  from  the  Marron  Siding  to 
Workington  nearly  half  a  mile  further  than  those  from  Harry  Gill,  and  nearly  three 
quarters  of  a  mile  further  than  those  from  the  Lowther  Pit ;  and  that  the  shunting  at 
the  Marron  Siding  is  also  more  difficult  and  expensive :  That  the  Clifton  Pit  coals 
have  been  conveyed   by  the  railway  to  Workington   Harboui'  from   1848   down   to 
November,  1856,  and  during  that  period  they  were  loaded  at  the  Marron  Siding,  and 
were  conveyed  by  the  railway  the  same  distance  and  in  the  same  maimer  as  the  coals 
of  the  complainants  loaded  at  the  same  siding ;  and  that  the  Crossbarrow  Pit  coals 
from  the  time   they  were  conveyed   by  the  railway  to  Workington  Harbour  were 
loaded  at  the  Marron  Siding,  and  conveyed  by  the  railway  the  same  distiince  and  in 
the  same  manner  as  the  coals  of  the  complainants  :  That,  between  the  year  1848  and 
Api'il,  1853,  the  complainants  were  charged  3s.  8cl.  per  waggon  of  52  cwt.,  and  the 
Earl  of  Lonsdale  as  occupier  of  the  Clifton  Pit  is.  3d.  per  waggon  of  52  cwt.  for  coals 
conveyed  by  the  railway  company  from  the  Marron  Siding  to  Workington  Harbour  ; 
and  that,  between  the  1st  of  April,  1853,  and  the  1st  of  November  last,  the  [704] 
complainants  were  charged  3s.  6d.  per  waggon  of  55  cwt.,  and  the  Ear'l  of  Lonsdale 
and  the  Messrs.  Fletcher,  as  his  lessees  of  Clifton  Pit,  2s.  3d.  per  waggon  of  55  cwt. 
for  the  coals  conveyed   by  the  company  from    the    Marron    Siding  to  AVorkington 
Harbour :  That  the  Clifton  Pit  is  about  3]  miles  from  Workington  b}'  the  turnpike- 
road,  and  about  1^  miles  from  the  Marron  Siding  ;   and  that  there  was  a  competition 
between  the  company  and  carts  for  the  carriage  of  the  Clifton  coals  to  the  harbour  of 
Workington,  and  it  was  the  low  rate  of  2s.  3d.  per  waggon  alone  which  secured  the 
carriage  of  these  coals  by  railway  :  That  the  Crossbarrow  Pit  was  also  about  3}  miles 
from  AVorkington  by  the  turnpike-road,  and  about  1  mile  from  the  Marron  Siding  by 
road;  that,  on  the  1st  of  April,  1853,  the  rate  for  the  carriage  of  the  Crossbarrow 
coals  from  the  Marron  Siding  to  Workington  Harbour  was  fixed  at  2s.  9d.  per  waggon 
of  55  cwt.  ;  that,  at  such  rates,  the  carts  competed  with  the  railway  company  for  the 
cai'riage  of  the  Crossbarrow  coals  to  A^'orkington  Hai-boui',  and  large  quantities  were 
sent  there  by  cart  from  Crossbarrow;  and  that,  in  October,   1853,  the  Crossbarrow 
rate  was  reduced  to  2s.  7d.  per  waggon,  but  the  carts  still  continued  the  competition 
until  Januaiy,  1855,  the  rate  was  reduced  to  2s.  4d.  per  waggon,  when  the  competition 
by  cart  ceased  :  That  the  rates  for  the  carriage  of  coals  by  the  company  from  the 
Lowther  Pit  and  Harry  Gill  Pit  respectively  to  Workington  Harbour  were  fixed  at 
3s.  6d.  per  waggon  of  55  cwt.,  being  the  same  as  that  charged  to  the  complainants  for 
coals  sent  from  the  Marron  Siding:  That,  in   1853,  the  weight  per  waggon  from  the 
different  collieries  was  increased  to  58  cwt.,  and  a  proportionate  increase  was  made 
upon  the  rates  from  all  the  said  collieries  ;  That,  in  1856,  in  consequence  of  the  Messrs. 
Fletcher  constructing  a  tram-way  connecting  the  Crossbarrow  and  Chfton  Old  Pits 
with  the  railway,  the  [705]  company  agreed  to  charge  them  6d.  per  waggon  less  for 
coals  brought  by  that  tramway  and  sent  to  Workington  Harbour  than  for  coals  sent 
there  from  the  Lowther  Pit:    That,  in  1856,  the  weight  per  waggon  of  coals  was 
increased  from  58  cwt.  to  3  tons  by  all  the  coal-owners,  and  in  September  last  a 
corresponding  increase  in  the  different  rates  charged  to  the  complainants  and  the 
Messrs.  Fletcher  and  othei-  coal-ownei'S  on  the  raihv.ay,  was  made  :  That  shortly  after- 
wards it  was  intimated  to  the  company,  that,  unless  they  would  consent  to  carry  coals 
for  Messrs.  Fletcher  according  to  a  given  reduced  scale,  the  Earl  of  Lonsdale  was  pre- 
pared to  make  a  tram-way  or  railwaj'  whereby  the  whole  of  the  traffic  from  the  Clifton 
and  Crossbarrow  oolliei'ies  would  be  withdrawn  from  the  railway  :  That,  after  much 
consideration,  and  after  a  deputation  of  the  directors  had  .satisfied  themselves  by  a 
personal  interview  with  Lord  Lon.sdale  that  there  was  a  bona  fide  intention  on  his  part 
to  construct  such  tram-way  or  railway,  the  board  agreed  with  the  Messi-s.  Fletchei'  to 
charge  the  following  rates  for  c\'ery  waggon  of  coals  of  3  tons  weight  raised  from  the 
Clifton  and   Crossbarrow  collieries,   and  con\e3'ed   by    the   railway-   to  Workington 
Harbou)-,    from   and    after   the    1st   of   November   last,   viz.    "If  the  daily  average 
(according  to  the  number  of  woi'king  days  in  the  preceding  half-j-ear  ending  with  the 
31st  of  December,  1856,  or,  as  the  case  may  be,  in  the  next  preceding  year  ending 
with  the  31st  of  I'ecember,  1857,  or  in  any  subsequent  year)  of  the  quantity  of  coals 
and   coke  conveyed  during   such  preceding  half-year,  or,  as  the  case  may  be,  such 
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preceding  year,  be  less  than  sixty  waggon-loads  of  three  tons  each,  then  for  all 
round  coals  and  coke  3s.  4d.  for  ovtivy  waggon-load  ;  and  for  all  small  coals,  'is.  lOd. 
foi-  e\ery  waggon-loarl :  Bnt,  if  that  daily  average  be  more  than  sixty  waggon-loads 
of  3  tons  each,  then  for  all  round  coals  and  coke,  2s.  IDil.  for  every  waggon-load; 
and  for  [706]  all  small  coals,  •2s.  4(1.  for  every  waggon-load  :  Hut,  if  that  daily  average 
shall  be  121  waggon-loads  or  more  of  3  tons  each,  then  for  all  round  coals  and  coke 
2s.  (id.  for  every  waggon-load  ;  and  for  all  small  coals,  2s.  foi'  every  waggon-load  : " 
That  the  low  rates  charged  for  the  cari-iage  of  coals  from  the  CHifton  and  Crossbarrow 
pits  arose  solely  from  the  competition  liy  cart  for  the  carriage  of  those  coals  to  Work- 
ington Harbour ;  and  that  the  rates  ottered  by  the  Messrs.  Fletcher  for  the  carriage 
of  the  coals  from  Harry  (iill  and  Lowther  Pit  sidings  respectively  were  accepted  and 
agreed  to  solely  on  account  of  the  threatened  abstraction  of  the  whole  of  their  coal 
traffic  from  the  railway  liy  the  constiuction  of  a  tram-way  from  the  collieries  to  the 
harbour  of  Workington,  and  not  from  any  desire  or  intention  on  the  part  of  the 
company  to  give  to  the  Messrs.  Fletcher  any  undue  pi-eference  or  advantage  whatso- 
ever ;  That  the  ([uantity  of  coals  carried  by  the  company  for  the  complainants  from 
the  Marrun  Siding  to  the  harbour  of  Workington  from  the  1st  of  November  last  to 
the  23rd  of  May  last,  is  2244  waggons,  e(|ual  to  a  daily  average  of  13  waggons;  and 
that  the  quantity  carried  by  the  company  to  the  same  place  (luring  the  same  period 
from  the  Harry  (iill  and  Lowther  Pit  sidings,  is,  11,2.55  waggons,  e(pial  to  a  daily 
average  of  (1.5  waggons  :  That  the  mileage  rate  undei  the  said  agreement  from  the 
Lowther  Pit  Siding  on  a  daily  average  of  sixty  waggons,  after  deducting  Is.  2d.  per 
waggon  for  terminal  charges  and  expenses  is  2d.  and  a  small  fraction  per  ton  per 
mile,  from  Harry  (Jill  a  small  fraction  less  than  2d.  per  ton  per  mile,  and  a  pro- 
portionate rate  for  coals  cairied  to  the  harbour  from  the  Marron  Siding,  including 
that  siding,  would  be  2d.  and  a  fraction  per  t«n  per  mile  :  That  the  company's  engines 
draw  a  load  of  50  waggons  and  iqnvards  to  the  harbour  of  Workington,  and  it  is  nioie 
profit<able  to  take  a  full  load  than  small  [707]  loads  of  13  to  20  waggons:  That  the 
Me.ssi's.  Fletcher  have  during  the  last  six  months  diawn  a  small  ([uantity  of  coals  from 
a  pit  called  the  Biidgefoot  Pit,  which  were  kjaded  at  the  Marron  Siding,  and  they 
have  paid  for  these  coals  the  same  rate  per  waggon  as  the  company  charge  the  com- 
plainants for  coals  conveyed  by  railway  fi-om  their  colliery  at  Millbanks  ;  and  that  no 
Other  coals  have  been  loaded  since  the  1st  of  November  last  at  the  Marron  Siding  by 
the  Messrs.  Fletcher ;  That  the  limited  amount  of  traffic  given  to  the  line  by  the 
complainants  rendered  the  cost  to  the  company  of  working  such  traffic  more  than  the 
cost  of  working  the  tiaffic  from  the  Harry  Gill  and  Lowther  Pit  siding.s,  where  the 
company  can  alwa^-s  calculate  upon  obtaining  a  full  train  of  waggons  from  those 
sidings  to  Workington  :  And  that  the  refusal  of  the  rates  offered  by  the  Messrs 
Fletcher  would  deprive  the  company  of  a  princi]).il  source  of  revenue. 

The  affidavits  shi^w  that  the  rates  for  the  carriage  of  coals  from  Millbanks  and 
Bridgefool  pits,  which  ai-e  the  onl\'  two  that  use  the  Marron  Siding,  arc  alike.  Less 
is  charged  from  Lowther  and  Harry  (iill  ])its.  The  circumstances  ai'e  ditt'erent  with 
respect  to  these  two,  as  contrasted  with  .Millbanks  and  liridgefoot,  .as  well  as  to 
distance  as  to  the  ([uantities  of  coal  carried  for  the  i-espe(^tiv(!  p.irties,  which,  of  (course, 
involves  a  difference  in  the  cost  to  the  conip.-uiy.  The  distances,  it  .•ipp(virs,  are  as 
follows,— from  Lowther  siding  to  Workington  terminus,  4]  miles;  from  Harry  (!ill, 
4i  miles;  and  from  M.irron  Siding,  4 J  miles;  and  Mairon  Siding,  along  which  the 
empty  waggons  have  to  bo  shunted,  is  475  yards.  The  (piantities  sent  are, — by  the 
com|)lainants,  13  waggons  of  .'  tons  each  per  day,  and  by  the  Messrs.  Fletcher 
()5  waggons  of  .'!  tons  each  per  ila\'.  The  Messrs.  Fletcher,  it  ap])cars,  are  tenants  or 
lessees  under  the  lOarl  of  Lonsdale  ;  and,  the  ICarl  h.iving  intimated  [708]  an  inten- 
tion to  consti'uct  another  line  of  railway  for  the  use  of  his  tenants,  which  would 
have  the  crt'cct  of  diverting  a  lari;c  jxirtion  of  the  traffic  from  the  defendants'  railway, 
the  comjiany  consented  to  diminish  tlu!  rate  of  charge,  lather  than  inciu-  the  risk  of 
the  line  being  altogether  closed.  The  main  (piestion,  then^fore,  will  be,  wlicthci-  it 
is  an  "undue  preference  "  within  the  act,  if  the  proprietors  of  a  r'ailw.iy  constructed 
for  the  mineral-traffic  of  the  distiict  give  pai'ties  who  might  send  their  (;oals  to 
the  place  of  shipment  without  using  their  railway  such  facilities  in  (he  way  of  a 
diminished  charge  or  otherwise  jus  will  induce  them  to  use  the  line  ;  always  supposing 
that  the  company  arc  acting  bona  Kdc  and  with  a  view  to  their  own  interest  and  that 
of  the  public.     It  is  sworn  that  the  loss  which  would  accrue  to  the  company  from  the 
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withdrawal  of  the  carriage  of  the  Messrs.  Fletchers'  coals,  would  amount  to  nearly  one 
third  of  their  entire  revenue.  [Coekburn,  C.  J.  Can  that  be  a  justifiable  reason 
for  putting  Lord  Lonsdale's  tenants  upon  a  better  footing  than  the  rest  of  the  public  1] 
The  interests  of  the  complainants  themselves  would  sufl'er  if  Lord  Lonsdale's  pro- 
jected tram-way  were  made,  inasmuch  as  he  could  carry  his  tenants'  coals  at  a  lower 
rate  than  they  are  now  carried  bj'  the  company,  and  so  the  Messrs.  Fletcher  would 
be  the  better  able  to  compete  with  them  in  the  market  (a).  In  putting  a  construction 
upon  this  act,  the  court  will  take  a  comprehensive  view  of  the  whole  case,  and  of  all 
the  surrounding  circumstances.  [Crowder,  J.  The  alternative  you  put  [709J  is  not 
the  true  one ;  the  question  is,  not  what  you  would  lose  if  deprived  of  the  carriage  of 
Messrs.  Fletchers'  coals,  ])ut  what  loss  of  revenue  you  would  sustain  if  you  reduced 
the  charge  to  the  complainants  to  the  same  rate.]  Such  a  I'eduction  would  not  meet 
the  i-equirements  of  Lord  Lonsdale's  tenants :  and,  besides,  the  company  would  have 
to  reduce  the  charge  to  all  its  customers.  [Williams,  J.  The  company  have  con- 
structed a  railway  which  admits  of  competition  :  and  you  bu}'  oti'  the  chance  of  that 
result  by  giving  to  one  set  of  persons  the  means  of  underselling  another  set.]  The 
object  is,  not  to  enable  the  Messrs.  Fletcher  to  undersell  the  complainants,  but  to 
place  the  former  upon  the  same  footing  as  the  latter.  [Coekburn,  C.  .1.  Your  argu- 
ment would  deprive  a  man  of  his  natural  advantages.  Suppose  a  man  residing  at  a 
place  equi-distant  from  two  railways,  holds  out  to  one  of  them,  that,  unless  thej'  will 
give  him  certain  advantages,  he  will  travel  by  the  other,  —would  that  be  a  reasonable 
thing  for  the  company  to  be  influenced  by  ?  There  is  hardly  a  railway  in  the  kingdom 
wheie  this  might  not  occur.]  If  it  be  shewn  that  no  injustice  is  done,  and  that  the  act 
complained  of  is  solely  dictated  by  a  fair  and  bona  fide  regard  to  the  just  interests 
of  the  company,  and  not  by  an  intention  to  give  an  undue  preference,  and  that  there 
is  a  peculiarity  and  a  difference  in  the  circumstances,  the  court  will  be  slow  to  come 
to  the  conclusion  that  there  has  been  an  infringement  of  the  statute.  In  Ransoines 
case,  ante,  vol.  i.,  p.  437,  and  in  Oxlcule's  case,  ante,  vol.  i.,  p.  454,  it  was  distinctly  laid 
down  by  the  court  that  the  fair  interests  of  the  company  are  to  be  taken  into  the 
account  in  considering  whether  the  circumstances  under  which  goods  are  cariied  justify 
a  different  rate  of  charge  in  one  ease  from  another;  as,  for  instance,  where  it  is  made 
to  appear  that  the  circumstances  enable  the  company'  to  carry  for  one  party  at  a  less 
cost  to  themselves  [710]  than  the  cost  of  carrying  for  another.  If  there  can  be  a  case 
for  the  application  of  that  doctrine,  it  is  this.  The  Vaterham  cax,  ante,  vol.  i.  p.  410, 
and  Hoder  v.  The  Caledonutn  llnUwaij  Company,  Scotch  Sessions  Cases,  vol.  17  (N.  S.), 
p  302,  shew,  that,  to  constitute  an  undue  preference  within  the  act,  by  reason  of  an 
inequality  of  charge,  the  inequality  must  be  in  the  charge  for  travelling  over  the  same 
line  or  the  same  portion  of  the  line,  and  the  party  complaining  must  shew  some 
personal  disadvantage  to  himself.  Here,  the  difference  of  charge  is  in  some  measure 
accounted  for  by  the  increased  disbmce  over  w-hich  the  complainants'  coals  travel : 
and  it  is  justified  as  well  by  the  large  outlay  made  by  Lord  Lonsdale  in  order  to 
bring  his  collieries  within  reach  of  the  railway,  as  by  the  considei'ation  of  expediency 
in  order  to  avert  the  ruin  which  would  result  to  the  company  from  the  threatened 
competition  of  the  proposed  tram-way  from  his  lordship's  pits  to  Workington. 

Hugh  Hill,  Q.  C.,  and  T.  Jones,  were  not  required  to  support  the  rule. 

CocKBUKN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  The 
facts  to  be  gleaned  from  the  affidavits  are  tolerably  clear.  The  complainants  are 
proprietors  of  a  colliery  adjoining  the  defendants'  railwaj',  and  the  Messis.  Fletcher 
are  lessees  under  the  Earl  of  Lon.sdale  of  certain  other  collieries  also  adjacent  to  the 
railway,  and  the  coals  belonging  to  each  are  carried  along  the  line  from  the  points  at 
which  their  respective  tram  or  waggon-ways  intersect  the  railway  to  Workington 
Harbour.  It  is  admitted  that  the  charge  made  by  the  company  to  the  complainants 
for  the  conveyance  of  their  coals  is  higher  than  the  rate  which  is  charged  by  them  to 
the  Mes.srs.  Fletcher.     Prima  facie,  that  shews  a  case  of  undue  preference,  within  the 

{a)  It  was  sworn  that  the  whole  of  the  land  between  the  pits  and  Workington 
Harbour  was  the  property  of  Lord  Lonsdale,  except  one  small  piece,  of  which  Messrs. 
Fletcher  had  obtained  a  ninety-nine  years'  lease.  On  the  other  hand,  it  was  sfcited 
that  the  proposed  tram-way  or  railway  would  ha\e  to  cross  two  turnpike-roads  and 
the  Whitehaven  Junction  Kailway  ;  and  therefore  an  act  of  parliament  would  be 
necessary. 
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sta-[711]-tute  :  and  the  qiiestio  i  is,  whether  the  company  have  shewn  any  sufficient 
reason  or  jiistitication  for  this  diH'ercnce  of  charge.  Three  giomids  of  justification  are 
put  forward  by  tlic  company.  The  one  is,  that  the  colliery  of  the  complainants  is  at  a 
greater  distance  from  the  terminus  than  those  of  the  Messrs.  Fletcher.  That  ground, 
however,  fails  in  point  of  fact;  for,  there  is  nothing  to  shew  that  the  e.\cess  of  charge 
made  to  the  complainants  over  thai  made  to  the  Messrs.  Fletcher  hears  any  proportion 
to  the  difference  of  distance  of  their  rc.si)octive  collieries.  Then  it  is  .said  that  Lord 
Lonsdale  has  been  induced  to  desist  from  carrying  coals  from  his  collieries  to 
Workington  by  another  route,  and  to  use  the  defendants'  railway  for  that  purpo.se, 
and  also  to  make  certain  works  to  facilitate  their  conveyance  to  the  railway,  in  con- 
sideration of  an  agreement  by  the  company  to  cari'y  his  coals  along  their  line  at  a 
somewhat  lower  rate  than  that  which  they  charge  to  the  adjoining  proprietors. 
Further  it  is  said,  as  a  justification  for  the  difference  of  chaige,  that  Lord  Jjonsdale 
had  threatened  the  company,  that,  unless  they  would  agree  to  cai'ry  coals  fiom  his 
collieries  at  such  lesser  rate  of  charge,  he  would  construct  another  line  of  I'ailway  for 
the  use  of  his  tenants.  I  have  already  said  that  the  first  ground  of  ju.stification  fails 
in  point  of  fact :  and  I  think  the  other  two  fail  to  furnish  any  justification  in  point  of 
law  for  the  course  pursued  by  the  company.  The  court  has  already  intimated,  if  not 
absolutely  decided  (a),  that  a  railway  company  is  entitled,  in  determining  the  rate 
of  tolls  they  will  impose  upon  any  particular  traffic,  to  take  into  consideration  any 
circumstances  either  of  a  general  or  a  local  character  which  may  enable  them  to 
charge  less  in  some  [712]  oases  than  in  others.  As,  for  instance,  if  a  company  were 
to  lay  down  a  rule,  that,  if  a  given  quantity  of  coal  or  any  other  commodity  were 
brought  to  them  to  be  carried  at  one  time,  or  at  regular  intervals,  they  would  charge 
for  it  at  a  lower  rate  than  they  would  charge  for  a  smaller  quantity,  or  for  goods 
brought  at  uncertain  times,  in  consideration  of  the  difference  of  cost  of  working  the 
line  :  that  might  be  a  fair  and  legitimate  ground  for  a  difference  of  charge.  So  also, 
if  a  company  made  a  difference  in  the  rate  of  charge  between  terminal  and  inter- 
mediate traffic,  thei'c  might  exist  fair  reasons  to  justify  them  in  so  doing.  As  to  the 
former,  there  might  be  competition  with  another  line,  which  would  make  it  their 
interest  to  reduce  the  charge  to  the  lowest  possible  .scale,  or  increa.sed  traffic  which 
would  enable  them  to  cairy  cheaper  in  pro[)ortion  to  the  distance.  But  these  are  all 
cases  in  which  the  whole  public  is  treated  with  perfect  equality  ;  and  they  differ  very 
materially  from  the  present  case.  Here,  the  collieries  are  all  situate  in  the  same 
locality,  and  the  coals  from  all  of  them  are  carried  under  precisely  the  like  circum- 
stances ;  but  a  difference  is  made  in  the  charge  for  carriage  m  favour  of  Lord 
Lonsdale's  tenants,  because  otherwi.sc  it  is  feared  that  Lord  Lonsdale  or  his  tenants 
will  abstain  from  sending  theii-  coals  by  the  defendants'  railway,  and  will  send  them 
by  some  other  route,  or  by  a  railway  which  Lord  Lon.sdale  would  be  induced  to 
construct  for  that  purpose.  In  my  opinion  that  is  not  a  sufficient  ground  for  the 
preference  so  given.  The  company  are  bound  to  regulate  tlieii-  charges  so  ;u3  to  be 
equally  applicable  to  all  persons  similarly  circumstanced.  If  we  were  to  take  into 
consideration  the  ciicumstanccs  upon  which  the  company  rely  for  their  justification, 
there  is  no  case  in  which  we  might  not  be  called  u|)on  to  consider  the  circumstances 
which  might  influence  a  party  to  send  his  goods  by  a  par-[713]-ticular  railway  ;  every 
man  would  be  making  his  own  bargain  ;  and  it  would  always  l)e  a  ((uestion  how  far 
the  company  weio  justified  in  the  particular  case  in  departing  from  the  general  rule. 
I  do  not  think  it  was  the  intention  oi'  the  policy  of  the  legislature  to  permit  railway 
companies  to  make  private  bargains  to  give  advantages  to  individuals  which  nnist  be 
attended  with  coircsponding  disail vantages  to  others.  The  obvious  intention  was, 
that  there  should  Ijc  an  equal  rate  of  charge  in  respect  of  the  carriage  of  all  goods 
under  the  like  circumstances  ;  and  that,  although  the  eomiiany  may  i)e  justified  in 
laying  down  special  rules  as  applicable  to  paiticular  cases,  pro\  idcd  that  they  bon.1 
fide  act  with  reference  to  their  own  interest  ,ind  the  interests  of  the  public,  they  are 
not  at  lil)crty  to  ni.ikc  special  b.ugains  with  individuals  whereby  one  is  benefited,  to 
the  jircjudice  of  another.  I  think  the  groumls  ])Ut  forwaid  by  the  company  are  not 
sufficient  to  justify  the  prefeience  they  have  given  to  Lord  l.onsilale's  tenants  over 
the  comphiinants,  and  that  the  rule  for  an  injunction  must  l)e  absolute. 

WiLi-iAMS,  J..    I  am  of  the  same  opinion.     I  think  Mr.  Manisty  has  not  siicceoded 

(a)  See  liaiisome's  case,  ante,  vol.  i,  p.  l.'iT,  and  Oxlade's  case,  ante,  vol.  i.,  454. 
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in  shewing  that  the  present  case  is  in  substance  any  more  than  this, — that  the  company 
do  in  point  of  fact  prefer  the  Messrs.  Fletcher  to  the  complainants,  by  charging  lower 
rates  for  the  carriage  of  coals  for  the  formei'  than  they  do  for  the  latter :  and  the 
question  is,  whether  that  amounts  to  an  "undue  preference."  I  assume  that  there 
is  no  undue  or  improper  motive  ;  but  that  the  company  carry  coals  for  the  Messrs. 
Fletcher  at  a  lower  rate  than  they  do  for  the  complainants,  simply  because  the}'  are 
apprehensi^■e,  that,  if  they  do  not  give  such  preference  to  the  Messrs.  Fletcher,  Lord 
Lonsdale,  who  is  their  landlord,  will  construct  another  line  of  railway,  and  so  [714] 
withdraw  from  the  defendants'  line  a  large  portion  of  the  traffic.  The  question  is, 
whether  a  preference  given  under  such  influence  is  not  undue.  I  think  it  is ;  and 
that  to  hold  otherwise  would  be  to  introduce  a  principle  whereby  a  railway  company 
might  give  a  preference  in  every  case  where  they  bona  tide  considered  that  it  would 
be  to  their  advantage  to  do  so.  For  this  and  the  other  reasons  pointed  out  by  my 
Lord,  I  am  of  opinion  that  this  expectation  of  what  Lord  Lonsdale  will  otherwise  do, 
aflbrds  no  answer  to  the  objection  of  undue  preference.  It  is  further  urged,  on  the 
part  of  the  company,  that  expense  has  been  incurred  by  Lord  Lonsdale  in  making 
tram-ways  for  the  purpose  of  appro.\imating  his  pits  to  the  railway,  and  that  the 
compaii}'  are  justified  in  taking  that  into  their  consideration,  and  making  an  allow- 
ance to  his  tenants  in  the  shape  of  a  reduced  charge.  I  think  that  is  an  undue 
preference.  It  must  be  borne  in  mind  that  the  making  of  a  railway  is  a  violation 
of  the  common  law  of  the  land,  which  is  permitted  only  in  consideration  of  the  general 
benefit  accruing  to  the  public.  And,  where  a  man  acquires  an  advantage  by  reason 
of  the  proximity  of  his  land  to  a  railway,  his  right  to  the  enjoyment  of  that  advantage 
is  one  which  nobody  can  lawfully  disturb  or  diminish.  It  would  be  manifestly  unjust 
if  it  weie  not  so :  for,  the  propi'ietor  of  the  land  may  have  been  induced  by  the 
prospect  of  this  advantage  to  withdraw  or  abstain  from  opposition  to  the  bill  for 
making  the  railway.  By  doing  that  which  they  have  done  here,  the  Cockermouth 
and  Woi'kington  Railway  Company  are  virtually  depriving  the  complainants  of  the 
natural  advantage  of  their  position  ;  and  thei'efore  I  concur  with  my  Lord  in  thinking 
that  the  second  ground  urged  on  the  part  of  the  company  gives  no  warrant  foi-  holding 
this  not  to  be  an  undue  preference,  and  consequently  that  the  rule  for  an  injunction 
must  be  made  absolute. 

[715]  Crowder,  J.  I  also  think  that  this  rule  should  be  made  absolute.  In 
giving  the  reasons  which  have  induced  me  to  arrive  at  this  conclusion,  I  do  not 
profess  to  lay  down  a  definition  of  the  term  "  undue  prefei-ence  "  which  will  govern 
every  case  that  may  be  brought  before  us.  It  would  be  very  difficult  to  do  that : 
but,  of  this  there  can  be  no  doubt,  viz.  that  undue  preference  is  not  to  be  confined  to 
the  mere  desire  to  benefit  the  individual.  It  is  said  here  that  no  favour  or  partiality 
has  been  shewn  to  the  Me.ssrs.  Fletcher  as  against  the  complainants,  and  therefore  the 
conduct  of  the  defendants  is  not  brought  within  the  statute.  That,  however,  by  no 
means  follows.  Then  it  is  urged  that  it  is  competent  to  the  railway  company  to  take 
into  their  consideration  circumstances  which  vaiy  the  position  of  one  individual  from 
that  of  another,  and  make  a  difference  in  their  charge  accordingly.  I  apprehend  that 
they  cannot  do  any  such  thing.  If  the  company  might  do  so  as  to  goods,  they  might 
equallj'  do  so  as  to  passenger  traffic  ;  and,  inasmuch  as  no  two  cases  would  be  precisely 
alike  in  circumstances,  the  result  might  be  that  no  two  persons  would  be  charged 
alike.  That,  therefore,  cannot  be  the  principle  upon  which  the  company  are  to 
regulate  their  charges.  I  agree  with  my  Brother  Williams  that  eveiy  proprietor 
whose  land  is  situate  near  a  line  of  railway  acquires  a  fair  right  to  the  natural 
advantages  resulting  from  such  proximity,  and  that  he  is  not  to  be  deprived  of  that 
advantage  by  a  bargain  between  the  company  and  an  individual  at  a  greater  distance 
to  approximate  him  by  means  of  a  diminished  charge.  In  one  of  the  earliest  cases 
that  came  before  us  under  this  statute, — Iiansome's  case,  ante,  vol.  i.,  p.  4o7,  and  in 
O.clad&s  case,  ante,  vol.  i.,  p.  454,  we  laid  it  down,  that,  in  determining  the  propriety 
of  varying  their  charges,  it  was  fair  and  just  to  take  into  consideration  the  circum- 
stance of  the  difler-[716]-ence  of  cost  to  the  company,  as,  for  instance,  in  the  carriage 
of  larger  quantities  at  regular  intervals,  as  compared  with  smaller  and  irregular  con- 
signments. There  are  many  cases,  as  my  Lord  has  suggested,  where  a  comparatively 
lower  charge  may  be  justified  for  what  is  called  through  traffic, — from  terminus  to 
terminus, — than  for  a  traffic  to  and  between  intermediate  stations.  In  the  present 
case,  the  only  substantial  ground  on  which  it  could  for  a  moment  be  contended  that 
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there  has  not  been  an  undue  preference,  is,  that,  in  reference  to  some  of  the  collieries, 
a  threat  has  been  held  out  to  the  company  by  a  powerful  individual,  that,  unless  they 
will  agree  to  carry  the  produce  of  those  collieries  for  his  tenants  at  a  lowei'  rate  than 
they  carry  foi-  others,  he  will  divert  a  large  portion  of  the  traffic  of  the  railway,  by 
constructing  another  line  over  his  own  land.  That  clearly  is  not  a  sufficient  groiuid 
to  justify  the  company  in  thus  varying  their  charges  to  the  prejudice  of  the 
complainants. 

WiLLES,  J.  I  am  entirely  of  the  .same  opinion.  The  fact  that  the  Messrs. 
Fletcher  send  their  coals  along  ditrerent  portions  of  the  railway,  and  less  distances 
than  the  complainants,  is  clearly  not  the  foundation  for  the  difference  of  charge. 
Such  difference  of  charge  does  not  represent  any  proportionate  diflerence  in  the 
distances  which  the  coals  of  each  are  cairied  along  the  line.  The  real  ground  upon 
which  the  company  seek  to  justify  the  imposition  of  a  higher  charge  on  the  com- 
plainants than  upon  the  Messrs.  Fletcher  is,  that  the  latter  are  tenants  of  Lord 
Lonsdale,  and  it  is  suggested  that  Lord  Lonsdale  may  be  induced  to  make  a  railway 
for  the  use  of  the  tenants  or  lessees  of  his  collieries,  and  so  withdraw  considerable 
traffic  from  the  defendants'  railway,  unless  they  consent  to  reduce  the  tolls  to  his 
tenants  so  as  to  enalile  them  to'compete  with  the  eom-[717]-plainants  ;  in  other  words, 
to  buy  off'  a  danger  which  might  arise  if  Lord  Lonsdale  should  be  minded  to  make 
another  railway  (a).  That,  as  it  appears  to  me,  is  entering  upon  a  veiy  wide  field  of 
speculation  as  to  what  may  or  may  not  happen,  and  far  too  remote  to  form  the 
ground  of  a  decision  ;  for,  the  law  looks  only  to  matters  that  are  proximate.  I  think 
it  is  far  safer  to  confine  ourselves  to  the  state  of  things  actually  existing  than  to 
speculate  upon  what  may  oi'  may  not  happen  at  some  future  time.  If  we  indulge  in 
speculation  as  to  the  results  that  might  flow  from  the  execution  of  Lord  Lon.sdale's 
threat,  we  may  carry  it  to  this  extent,  that,  as  Lord  Lonsdale  would  possibly  require 
the  sanction  of  the  legislature  for  the  purpose,  the  complainants  and  the  rest  of  the 
public  might  either  by  the  provisions  of  the  general  act,  JS  &  9  Vict.  c.  20,  or  of  the 
local  act,  acquire  a  right  to  have  their  coals  carried  on  that  railway  upon  the  same 
terms  as  those  of  Lord  Lonsdale's  tenants  are  carried  thereon.  This  demonstrates 
the  absurdity  of  indulging  in  speculations  of  the  kind  suggested.  The  result  is,  that 
the  company  have,  without  any  justifiai)le  reason,  imposed  a  higher  scale  of  charges 
upon  the  complainants  than  upon  the  Messrs.  Fletcher,  which  is  a  thing  that  falls 
clearly  within  the  prohibition  of  the  statute.  For  these  reasons,  I  think  the  rule 
must  be  made  ab.solute. 

Kule  absolute. 


[718]    In  ke  Jones  and  The  Eastern  Counties  Railway  Coju'anv. 

Jan.  27th,  18-58. 

[>S.  C.  1  Kly.  it  Can.  Traff'.  Cas.  45.     Not  a])plied,  Biuld  v.  Lomlon  ami  Xofth-Westcm 
Hailwaii,  1877,  4  Kly.  &  Can.  Tiaff  Cas.  :J96  ;  36  L.  T.  804.] 

The  court  refused  to  grant  a  rule  for  an  injunction  against  the  p]asterii  Counties  Kail- 
way  Company,  under  the  Itailway  Traffic  Act,  1854,  to  compel  them  to  issue  season- 
tickets  between  Colchester  and  London  on  the  same  terms  as  they  issued  them 
betwecTi  Flarvvich  and  London, — upon  a  mere  suggestion  that  the  grantiTig  the 
lattei'  (the  distance  being  considerably  greater)  at  a  much  lower  I'ate  than  the 
former,  was  an  undue  and  unreasonable  preference  of  llio  inh.abitants  of  Harwich 
over  those  of  Colchester. 

Pearce  moved  for  a  rule  calling  u])on  the  Eastern  Counties  Kjvilway  Company  to 
shew  cause  why  a  writ  of  injiniction  should  not  issue  against  them  pursuant  to  the 
liiiilway  and  Canal  Tiatli(;  Act,  LSoJ,  injoining  them  to  grant  to  Henry  Jones  a 
sea,son  ticket  to  trav(^l  on  their  line  from  Colchester  to  Lomlon  and  bac-k  upon  the 
same  terms  as  they  granted  similai-  tickets  to  other  persons  from  Il.irwich  to  London 
and  back. 


le 


('()  The  affidavits  upon  which  cau.so  was  shewn  disclosed  the  f.ut  that  the  Ivirl  of 
Lowther  is  himself  a  large  sh.ui'liolder  in  the  Cockermouth  and  W'oi-kingfon  K'.iilwa}' 
ConipaTiy. 
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The  affidavit  upon  which  the  motion  was  founded,  stated, — that  Colchester  is 
distant  from  London  upwards  of  fifty  miles,  and  that  the  borough  of  Harwich,  in  the 
county  of  Essex,  is  distant  from  Colchester  upwards  of  twenty  miles,  and  from 
London  upwards  of  seventy  miles,  and  that  there  is  a  railway  from  London  to 
Colchester,  called  the  Eastern  Counties  Railway,  belonging  to  or  worked  by  the 
Eastern  Counties  Railway  Company  :  that,  from  Colchester  to  Mannington  in  the 
said  county  is  another  railway  or  portion  of  a  railway  called  the  Eastern  Union  Rail- 
way, which  said  last-mentioned  railway  belongs  to  or  is  worked  liy  and  is  undei'  the 
management  and  control  of  the  said  Eastern  Counties  Railway  Company :  that,  at 
Mannington  aforesaid,  there  is  another  railway  called  the  Harwich  Railway,  which 
also  belongs  to  or  is  worked  by,  and  is  under  the  management  and  control  of  the 
said  Eastei-n  Counties  Railway  Company  :  that  the  direct  route  from  London  to 
Harwich  is  through  Colchester  and  Manningtree  :  that  the  price  of  a  tirst-class  season- 
ticket  for  travelling  on  the  said  Eastern  Counties  Railway  from  Colchester  to  London, 
is  451.  per  year :  that  the  Eastern  Counties  Railway  Company  grant  to  divers  persons 
[719]  first-class  season-tickets  for  travelling  from  Harwich  (or  from  the  parish  of 
Dovercourt,  which  is  situate  within  the  borough  of  Harwich),  through  Colchester, 
over  and  upon  their  said  railways  to  London,  for  201.  per  annum,  which  the  com- 
plainant submitted  was  an  undue  or  unreasonable  preference  or  advantage  to  or  in 
favour  of  such  persons  as  aforesaid,  and  unfair,  illegal,  unequal,  oppressive,  injurious, 
and  unjust :  and  that  the  complainant  had  applied  to  the  company  for  a  first-class 
season-ticket  to  enalilc  him  to  travel  from  Colchester  to  London  (which  is  not  so  far 
from  London  as  Hai-wich  is  by  twenty  miles,)  on  the  same  terms  and  at  the  same 
price  as  the  company  grant  such  season-tickets  from  Harwich  to  London,  but  which 
the  company  refused  to  grant. 

Pearce  submitted  that  the  affidavit  disclosed  a  clear  breach  of  the  prohibition  con- 
tained in  the  2nd  section  of  the  17  &  18  Vict.  c.  31.  [Williams,  J.  For  anything 
that  appeai-s  on  j^our  affidavit,  there  may  be  very  good  reasons  for  making  such 
difl'orence  in  the  price.  Willes,  J.  To  bring  the  case  within  the  act,  you  must  shew, 
— as  we  held  the  other  day  in  the  case  of  Harris  and  The  Cockerrnmdh  and  IForkington 
Railway  Companii,  ante,  p.  693, — that  the  journeys  are  substantially  the  same. 
Williams,  J.  At  this  moment  there  is  active  competition  at  Reading  between  the 
Great  Western  and  South  Western  railways  :  the  consequence  is,  that  considerably 
less  is  chaiged  for  tickets  from  that  place  to  London  and  vice  versa  than  for  inter- 
mediate stations.]  There  is  no  such  rea.son  for  the  difference  here  ;  foi',  there  is  but 
one  line  to  Harwich,  and  consequently  no  competition.  [Willes,  J.  Who  do  you 
suggest  is  tmduly  preferred  to  Jones  ?]  The  undue  preference  complained  of  is,  the 
preference  of  the  inhabitants  of  Harwich  over  those  of  Colchester. 

[720]  WiLLi.iMS,  J.  (a).  I  am  of  opinion  that  there  is  no  ground  for  the  applica- 
tion. The  bare  facts  stated  in  the  affidavit  upon  which  it  is  founded  clearly'  do  not 
constitute  a  case  of  undue  preference  within  the  act. 

WiLLE.s,  J.,  concurred. 

Rule  refused  {h). 

(a)  Cockburn,  C.  J.,  and  Crowder,  J.,  being  both  holders  of  shares  in  the  Eastern 
Counties  Railway  Company,  declined  to  take  part  in  the  discussion.  The  Lord  Chief 
Justice,  on  a  subsequent  occasion  where  the  same  difficulty  occurred,  stated  that  he 
should  take  care  to  remove  it  by  disposing  of  his  shares. 

(/')  The  case  of  Hosier  v.  The  Caledonian  Railway  Company,  Scotch  Sessions  Cases, 
vol.  17  (N.  S.),  p.  302,  is  very  much  in  point.  There,  the  complainant,  who  resided 
at  Maudslie  Castle,  in  the  vicinity  of  the  Motherwell  station  of  the  Caledonian  Rail- 
way, stated  in  his  petition  that  he  had  frequent  occasion  to  travel  upon  that  railway 
between  the  Motherwell  station  and  Edinburgh  and  Gla.sgow,  the  termini  of  the  line  ; 
that  the  fares  exacted  from  passengers  travelling  fi'om  Motherwell  station  to  Edin- 
burgh, being  a  distance  of  about  forty-three  miles,  and  vice  versa,  were  9s.  (id.  by 
first-class  carriage,  and  6s  4d.  by  second-class  carriage, — by  parliamentary  train  these 
fares  being  reduced  to  6s.  -Id.  and  3s.  7d.  respectively  ;  that,  from  Motherwell  to 
Glasgow,  being  a  distance  of  about  sixteen  miles,  the  fares  exacted,  were,  for  the  first- 
class  2s.  6d.,  and  for  the  second  class  Is.  lOd.,  and  in  the  parliamentary  train  Is.  lOd. 
and  Is.  respectively  ;  that  the  fares  exacted  from  passengers  travelling  from  the 
intermediate  stations  were  at  the  same  rate  in  proportion  to  the  distance  as  the  fares 
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[722]    John  Bryant,  by  Ellkn  Bkyant,  his  next  Friend,  v.  Wilson. 

Feb.  1st,  1858. 

In  an  action  liy  an  infant,  the  writ  was  sned  out  in  person,  and,  one  K.  B.  being  appointed 
next  friend  :  a  copy  of  the  order  for  that  purpose  was  served  on  the  defendant's 
attorney,  indoised  "  E.  B.,  next  friend,  at  S.  N.  C.'s,  No.  8  Symond's  Inn,  Chancery 
Lane  ; "  and  a  dechiration  was  afterwards  delivered  with  a  notice  to  plead  similarly 
signed.  The  plaintitl"  having  obtiiined  a  verdict, — Held,  that  the  above  was  a 
sufficient  notice  to  the  defendant  that  S.  N.  C.  was  authorized  by  the  next  friend 
to  act  as  attoi-ney  ;  and,  the  Master  having  on  taxation  allowed  only  co.sts  out  of 
pocket,  the  court  refused  to  set  aside  an  order  directing  him  to  review  his  taxation. 

This  was  an  action  for  negligently  driving  against  and  injuring  the  plaintifl".  On 
the  8th  of  October,  18.57,  the  plaintifl',  who  was  an  infant,  sued  out  a  writ  of  summons 
against  the  defendant,  indorsed  as  follows, — "This  writ  was  issued  in  person  bv  John 

between  Motherwell  and  Edinburgh  and  Glasgow,  while  the  fares  exacted  from 
passengers  travelling  along  the  same  line  from  Edinburgh  to  Glasgow,  or  vice  versa, 
were  is.  by  first-class  carriage,  and  Is.  by  third-class  carriage;  that  the  rates  above 
mentioned  charged  to  the  petitioner  and  his  family  and  dependents  for  travelling  on 
the  Caledonian  Railway  between  Edinburgh  and  Motheiwell  and  Motherwell  and 
Glasgow  respectively,  as  compared  with  the  rates  charged  to  passengers  travelling 
through  between  Edinburgh  and  Glasgow,  amounted  to  an  undue  and  un-[721]-reason- 
able  pi'eference  to  and  in  favour  of  such  through  passengers  over  the  petitioner  and 
others  travelling  between  Motherwell  and  Edinburgh  or  Motherwell  and  Glasgow,  or 
intermediate  places,  and  the  charging  of  such  rates  as  were  charged  to  the  petitioner 
and  his  family  and  dependents  as  aforesaid  was,  in  the  circumstances,  in  violation  and 
contravention  of  the  provisions  of  the  statute  ;  and  that  the  petitionei'  was  aggrieved  by 
being  chaiged  Us.  (Jd.  for  travelling  l)etween  Motherwell  and  Edinl)urgh, — a  distiince  of 
43  miles, — while  passengers  travelling  in  the  same  train,  and  the  same  class  of  cai'riage, 
between  CJla.sgow  and  Edinburgh, — a  distance  of  .")9  miles,  paid  only  l's.  Tlie  court 
held  that  this  was  no  violation  of  the  statute.  The  Lord  President  M'Neil  said:  "I 
do  not  see  that  this  petitioner  has  shewn  any  interest  at  all.  I  put  the  question  whether 
he  suffered  any  disadvantage  Ity  the  proportional  rating  complained  of  ;  and  the  answer 
w;is,  that  he  did  not  complain  of  any  disadvantage,  but  that  he  did  not  choose  that 
parties  travelling  from  Edinburgh  to  Glasgow  shoulil  enjoy  the  benefit  of  a  cheaper 
mode  of  travelhng  than  he  himself  could  enjoy.  It  does  not  appear  to  me  to  be  a 
matter  which  the  statute  provides  for  at  all.  It  provides  for  giving  undue  prefeiences 
to  pai-ties  pari  passu  in  the  matter;  but  you  mu.st  bring  them  into  competition  in 
order  to  give  them  an  interest  to  complain.  If  two  towns  were  situated  on  the  line 
of  railway,  and  the  market-day  of  Ivlinburgh  being  Wednesday,  if  the  railway  company 
were  to  resolve  to  carry  goods  on  Tuesday  from  the  one  burgh,  and  resolved  not  to 
carry  goods  at  all  from  the  other  burgh  till  Thursday,  for  the  .samt;  destination,  that 
would  be  a  competition  of  interest,  and  a  well-fomided  ground  for  complaint  under  the 
statute  at  the  instance  of  parties  coiniocted  with  the  second  station  by  residence  or 
traIHe,  because  in  that  case  there  would  be  an  undue  preference  of  one  competing 
interest  over  another.  But  there  is  nothing  of  the  sort  here.  No  injury  is  done  to 
the  party  complaining :  and  it  is  always  to  be  regaided,  in  a  matter  of  this  kind,  that 
a  company  reducing  rates  to  all  parties  travelling  along  their  line  do  so  at  their  own 
risk,  and  they  themselves  arc  the  parties  who  sutler."  And  Lord  Cnrriehill  .said  :  "  What 
is  this  complaint  ?  Tiie  only  case  stated  in  the  petition  is,  that  passengei's  i)a.ssing 
from  Gla.sgow  to  Edinburgh,  or  from  Edinbiugli  to  (lla.sgow,  aie  carried  at  a  cheapei' 
rate  than  [722]  passengers  fiom  Mid  Calder  to  either  of  these  places.  Now,  that  is  an 
advantage,  no  doul)t,  to  those  passengers  travelling  between  Eflinliurgh  and  Gl;i.sgow. 
But,  is  it  an  unfair  advantage  over  other  passengers  travelling  between  intermedi.-ite 
stations?  The  comi)laiiier  nnist  satisfy  us  that  there  is  something  inifair  or  niu-eason- 
able  in  what  he  complains  of,  in  ordi^r  to  warrant  any  interference.  Now,  I  h.ive  read 
the  skitement  in  the  petition,  and  I  have  listened  to  the  argument  in  support  of  it, 
to  find  what  is  unreasonable  in  giving  that  advantage  to  through  p.ussengor.s.  What 
disadvantage  do  Mid  Calder  pjissengers  sufi'er  l)y  this?  I  tiiink  that  no  .■mswer  was 
given  to  this,  except  that  there  was  none." 
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Bry.ant,  who  lesides  at  No.  1  Crown  Court,  in  the  parish  of  Cripplegate,  in  the  city  of 
l^ondon,  plaintiff  in  person  within  named."  On  the  24th,  an  order  was  obtained 
appointing  Ellen  Bryant  the  next  friend  of  the  plaintiff  to  prosecute  the  action  on  his 
liehalf :  and  a  copy  of  the  oi'dcr  was  served  upon  the  defendant's  attorney,  indorsed 
with  the  following  address,  "Ellen  Br\\ant,  next  friend,  at  S.  N.  Cooper's,  8  Symond's 
Inn,  Chancery  Lane,"  as  required  by  the  166th  rule  of  Hilary  Term,  [723]  1853(a). 
On  the  26th,  a  declaration  was  deli\ered  to  the  defendant's  attoiney,  with  a  notice  to 
plead  indorsed  thereon,  signed  by  Ellen  Bryant,  who  gave  her  address  "  at  S.  N. 
Cooper's,  8  Symond's  Inn,  Chancery  Lane."  The  issue  was  delivered  on  the  16th 
of  No\'ember,  indorsed  with  a  notice  of  trial  similarly  signed.  The  cause  was  tried 
at  the  sittings  after  last  Michaelmas  Term,  when  a  verdict  was  found  for  the  plaintiff, 
with  201.  damages.  On  the  16th  of  January,  1858,  Cooper  delivered  a  bill  of  costs 
amounting  to  961.,  with  an  appointment  to  tax  for  the  18th. 

Upon  attending  the  taxation,  the  defendant's  attorney  objected  to  the  bill  being 
taxed  upon  the  same  principle  as  an  ordinaiy  attorney's  bill,  inasmuch  as  no  notice 
had  been  given  that  an  attorney  had  been  appointed  by  the  next  friend,  but,  on  the 
contrary,  all  the  notices  which  were  served  upon  the  defendant's  attorney  bore  the 
signature  of  Ellen  Bryant  as  next  friend  of  the  plaintiff.  The  master,  being  of 
opinion  that  there  was  uothing  to  distinguish  this  action  fi'om  one  which  had  been 
conducted  by  the  plaintift'  in  person,  declined  to  allow  anj'thing  more  than  costs  out 
of  pocket.  An  order  having  been  made  by  Byles,  J.,  at  Chambers,  foi'  a  reveiw  of  the 
taxation, 

Hawkins  moved  for  a  rule  to  shew  cause  why  the  order  should  not  be  set  aside. 
The  master  was  clearly  right  in  refusing  to  allow  the  costs,  the  plaintiff  appearing  in 
per.son,  and  no  attorney  having  been  appointed  by  the  guardian.  The  166th  rule  of 
Hilary,  18-53,  provides,  that,  "in  all  cases  where  a  party  sues  or  defends  in  person, 
he  shall,  upon  issuing  any  writ  of  summons,  or  other  proceeding,  or  entering  an 
appearance,  enter  in  a  book  to  be  kept  for  that  purpose  at  the  Masters'  [724]  Office  an 
address,  within  three  miles  from  the  General  Post-Otfice,  at  which  all  pleadings,  notices, 
summonses,  orders,  rules,  or  other  proceedings,  not  requiring  personal  service,  .shall  be 
left ;  and,  if  such  addre.ss  shall  not  be  entered  in  the  said  book,  or  if  such  address  shall 
be  more  than  thiee  miles  from  the  General  Post-Office,  then  the  opposite  party  shall 
be  at  liberty  to  proceed  by  sticking  up  all  pleadings,  notices,  summonses,  orders,  rules, 
or  other  proceedings,  in  the  Masters'  Office,  without  the  necessity  of  any  further 
service."  To  entitle  the  plaintiff  to  costs  in  the  ordinary  way,  the  proceedings  should 
purport  to  have  come  from  the  attorney.  Here,  they  purport  to  come  fiom  the  next 
friend  of  the  plaintiff.  [Cockburn,  C.  J.  The  name  and  address  of  an  attorney  are 
given, ^ — "  S.  N.  Cooper,  No.  8  Symond's  Inn,  Chancery  Lane."  What  more  could  the 
next  friend  do '?]  Giving  the  address  at  No.  8  Symond's  Inn,  was  merely  in  compliance 
with  the  166th  rule.  That  is  not  enough.  The  167  rule  provides,  that,  "in  all  cases 
where  a  plaintiff' shall  have  sued  out  a  writ  in  person,  or  a  defendant  shall  have  appeared 
in  person,  and  either  party  shall  by  an  attorney  of  the  court  have  gi\en  notice  in 
writing  to  the  opposite  party,  or  the  attoi'iiey  or  agent  of  .such  party,  of  such  attorney 
being  authorized  to  act  as  attorney  for  the  party  on  who.se  behalf  such  notice  is  given, 
all  pleadings,  notices,  summonses,  orders,  rules,  and  other  proceedings  which  according 
to  the  practice  of  the  courts  are  to  be  delivered  to  or  served  upon  the  party  on  whose 
behalf  such  notice  is  given,  shall  thereafter  be  delivered  to  or  served  upon  such  attorney." 
[Cockburn,  C.  J.  That  rule  is  in  favour  of  the  party  appearing  by  attorney,  not  for 
the  other  side.  Is  there  any  authority  upon  the  subject?]  None  is  found  :  but  the 
officers  of  the  court  are  unanimously  of  opinion,  that,  under  the  circumst;i,nces  here 
disclosed,  the  plaintiff'  was  not  entitled  to  the  costs  of  suing  by  attorney.  [725] 
[Cockburn,  C.  J.     You  do  not  suggest  that  you  have  sustained  any  grievance.]     No. 

Griffits,  who  appeai'ed  to  shew  cause  in  the  first  instance,  was  stopped  by  the  court. 

Cockburn,  C.  J.  We  are  all  clearly  of  opinion  that  the  plaintiff  ought  to  have 
his  costs.     There  will  therefore  be  no  rule. 

Rule  refused. 

(a)  See  13  C.  B.  38. 
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William  Talbot  Agar  and  Louisa  Agar   v.  The  Official  Manager  of  the 
Athen^um  Life- Assurance  Society.    Jan.  26th,  1858. 

[S.  C.  27  L.  J.  C.  P.  95;  4  Jur  N.  S.  211  ;  6  AV.  R.  277.  Di-stinguished,  Aihenimm 
Life  Insurance  Company  v.  Pooki/,  1858,  28  L.  J.  Ch.  125.  See  Colonial  Bank  of 
Australasia  v.  Willan,  1874,  I;,  li  5  P.  C.  448.] 

A  departure  from  the  formalities  reiiuired  by  the  deed  of  .settlement  of  a  joint-stock 
company  does  not  affect  the  validity  of  a  contract  under  its  common  seal. — It  is  no 
defence,  therefore,  to  an  action  against  a  joint-stock  company  upon  a  debenture 
sealed  with  their  common  seal,  that  the  borrowing  of  the  money  thereby  secured 
was  not  sanctioned  by  a  resolution  of  an  extraordinary  general  meeting  of  the 
shareholders,  pursuant  to  the  provisions  of  their  deed  of  settlement. — By  the  12th 
clause  of  the  deed  of  settlement  of  a  joint-stock  company,  it  was  provided  that  it 
should  be  competent  for  any  extraordinary  general  meeting,  and  no  other,  by  a 
majority  of  at  least  two  thirds  of  the  shareholders,  l)y  any  resolution  to  increase 
the  capital  stock  of  the  company  liy  creating  new  shares,  and  al.so  to  impower  the 
directors  to  l)orrow  money  on  mortgage  or  on  such  other  securities  as  to  the  meeting 
might  seem  fit.  The  27th  clause  provided  that  it  should  be  lawful  for  the  directors 
to  effect  insurances  on  lives  and  survivorships,  to  sell  out  and  purchase  reversions 
and  annuities,  and  to  grant  endowments  for  children,  and  generally  to  affect  all 
such  other  insurances,  whether  life,  guardian,  guarantee,  or  otherwise,  upon  such 
terms  and  conditions  and  in  such  manner  as  the  directors  should  think  proper. 
The  28th  provided  that  any  policy,  endowment,  grant  of  annuity,  or  other  instrument 
required  in  any  of  the  transactions  aforesaid,  should  be  given  under  the  hands  of 
not  less  than  three  of  the  directors,  and  sealed  with  the  common  seal  of  the  society. 
And  the  35th  provided  that  the  directors  should  have  power,  with  the  consent  of 
an  extraordinary  general  meeting  in  the  manner  thereinbefore  provided,  to  borrow, 
on  mortgage  or  otherwise,  such  moneys  as  they  should  think  expedient : — Held, 
that  the  28th  clause  applied  only  to  instruments  and  transactions  ejusdem  generis 
with  those  mentioned  in  the  27th,  and  not  to  debentures. — And  semble, — per 
Williams,  J., — that  a  joint-stock  company  cainiot  by  its  deed  of  settlement  declare 
that  deeds  given  by  them, — which,  under  the  44th  and  46th  sections  of  the  7  &  8 
Vict.  c.  110,  are  valid  if  signed  by  two  of  the  directors, — shall  not  be  valid  unless 
signed  by  three. 

This  action  was  brought  to  recover  the  sum  of  3601.,  being  the  interest  clainicil 
to  be  due  from  the  Atheiniaim  Life- Assurance  Society  to  the  plaintiff's  upon  [726] 
eight  several  debentures  alleged  to  have  been  granted  by  the  company  to  Louisa  Agar 
the  elder,  Louisa  Agar  the  younger,  and  William  Talbot  Agar,  in  manner  hereinafter 
mentioned.  l^ouisa  Agar  the  elder  died  on  the  8th  of  April,  I.S55,  leaving  the 
plaintiffs  her  surviving. 

The  Athemcnm  I>ife-Assurance  Society  obtained  a  certificate  of  complete  registra- 
tion under  the  7  it  8  Vict.  c.  110.  on  the  14lh  of  May,  1S51. 

On  the  I7th  of  July,  1854,  the  [)laintiff  William  Talbot  Agar,  on  beh;tlf  of  himself, 
Loui.sa  Agar  the  elder,  and  Loui.sa  Agar  the  youngci',  duly  paid  the  sum  of  40001.  to 
Messrs.  Hopkinson  X-  Co.,  the  bankers  of  the  said  Athenaeum  Life-Assurance  Society, 
to  the  account  of  the  said  society,  and  the  same  was  then  ciirried  over  to  their  credit 
in  the  books  of  the  said  bankers. 

The  plaintiffs  then  received  eight  several  debentures  of  5001.  each  from  the  office 
of  the  said  .society,  to  secure  tlie  re-pavment  of  the  said  money  so  advanced  as  afore- 
said. These  flebentures  bore  date  on  the  17tli  nf  July,  1854,  .and  wimc  in  the 
following  form  : — 

"Atheniuum  Life-Assurance  Society. 
"Debenture  No.  14.      Amoinit,  50()1. 

"By  virtue  of  the  deed  of  sidtlenient  of  llio  Atlii^iia'um  Nile  Assiuance  Society, 
bearing  date  the  2nd  of  May,  IS5I,  and  registered  pursuant  to  the  acts  for  the 
registration,  incoijioralion,  and  regulation  of  joiiit-stt>ck  companies,  and  by  the  direction 
and  consent  "f  \w>vo  than  two  thirds  of  the  shureholdors  of  the  said  company  present 
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at  a  meeting  convened  for  the  purpose,  the  said  societj',  in  consideration  of  5001. 
advanced  to  them  for  the  purposes  of  the  society  by  Louisa  Agar  the  elder,  widow, 
Louisa  Agar,  the  younger,  spinster,  and  William  Talbot  Agar,  Esq.,  of,  &c.,do  hereby 
covenant  with  the  said  Louisa  Agar  the  elder,  Louisa  Agar  the  younger,  and  W.  T. 
Agar,  their  executors,  administrators,  and  assigns,  to  repay  the  same  to  him  or  them, 
or  as  he  or  they  shall  direct,  on  the  17th  of  Jul}',  1859,  with  in-[727]-terest  thereon 
in  the  meantime  at  the  rate  of  61.  per  cent,  per  annum,  to  be  computed  from  the  17th 
of  July,  1854,  and  payable  half-yearlv,  on  the  1st  of  January  and  ist  of  July  in  each 
year,  so  long  as  the  said  sum  of  5001.  shall  remain  unpaid  to  the  said  Louisa  Agar  the 
elder,  Louisa  Agar  the  younger,  and  W.  T.  Agar,  their  executors,  &c.,  by  the  said 
society,  the  first  payment  of  such  interest  to  be  made  on  the  1st  of  January  next :  but,  if 
at  any  time  before  the  expiration  of  the  period  above  mentioned  any  poi-tion  of  the 
said  sum  of  5001.  shall  be  repaid,  then  such  interest  shall  be  pavable  only  on  the 
portion  remaining  unpaid  ;  and  the  co\enant  on  the  part  of  the  said  society  to  pay 
such  interest  is  nevertheless  only  on  condition  that  the  stipulations  following  be 
complied  with, — 

"  1st.  The  holder  of  this  debenture  is  in  all  cases,  when  required  by  the  manager, 
to  produce  the  same  to  him  for  inspection  : 

"  '2nd.  This  debenture  to  be  delivei-ed    up  to  the  societj'  on    payment   of    the 
principal. 

"Given  under  the  common  seal  of  the  society,  this  17th  July,  1854. 

"J.  B.ARTLETT,  Chairman. 


"  H.  Sutton,  Manager.  (  "TT" 

'        Seal. 


"  The  seal  was  affixed  in  the  presence  of 

"  F.  G.  ToMLiNS,  Secretary." 

The  said  debentures  were  sealed  with  the  common  seal  of  the  said  AtheniEum 
Life- Assurance  Societj^,  and  signed  by  Josiah  Bartlett  and  Henry  Sutton,  as  they 
purport  to  have  been.  At  the  time  of  the  signing  and  sealing  of  the  said  debentui'es, 
Josiah  Bartlett  and  Henry  Sutton  were  directors  of  the  said  Athenanim  Life- Assurance 
Society,  and  F.  6.  Tomlins  was  the  .secretary  of  the  said  Athenaeum  Life-Assurance 
Society. 

There  is  the  following  entry  of  a  resolution  of  the  directors,  in  the  directors' 
agenda  book,  under  date  the  14th  of  July,  1854, — "Resolved,  that  the  company's 
[728]  seal  be  affixed  to  eight  several  debentures  for  5001.  each  in  favour  of  Louisa 
Agar  the  elder,  widow,  Louisa  Agar,  jun.,  spinster,  and  W.  T.  Agar." 

The  last-mentioned  resolution  or  entry  is  signed  by  A.  B.  Kichmoud,  Henry  Harris, 
J.  Bartlett,  and  Henry  Sutton  as  manager.  The  said  A.  B.  Richmond,  Henry  Harris, 
J.  Bartlett,  and  Henry  Sutton,  at  the  date  of  the  said  entry,  were  directors,  and  the 
said  Henry  Sutton  was  manager  of  the  said  Athenaeum  Life-Assurance  Society.  The 
said  moneys  were  advanced  by  the  plaintift's  to  the  said  Athena?um  Life-Assurance 
Society  in  good  faith,  and  without  any  knowledge  of  any  irregularity  in  the  holding 
of  the  meeting  in  the  said  debentures  mentioned  ;  and  the  plaintifls  were  wholly 
ignorant  that  the  said  directors  of  the  said  Athenfeum  Life-Assurance  Society,  in 
receiving  the  said  money  for  the  said  society,  or  in  issuing  the  said  debentures,  were 
guilty  of  any  irregularity,  or  that  they  the  said  directors  in  any  manner  exceeded 
their  power  or  authority  as  such  directors,  if  in  fact  they  were  guilty  of  any  irregularity 
or  dicl  exceed  their  powers  in  any  manner  whatsoever. 

The  said  Athenieum  Life-Assurance  Society,  on  the  5th  of  January,  1855,  paid 
half  a  year's  interest  to  the  1st  of  January,  1855,  on  the  said  debentures,  by  a  cheque 
signed  by  Josiah  Bartlett,  Joseph  James  Reed,  and  Henry  Sutton,  directors  of  the 
said  company. 

The  said  Athenajum  Life-Assurance  Society  paid  the  interest  on  the  said  debentures 
to  the  1st  of  July,  1855. 

On  the  22nd  of  February,  1856,  the  said  Athena3um  Life-Assurance  Society  paid 
101.  on  account  of  the  interest  due  to  the  1st  of  January,  1856  ;  and,  subsequently,  on 
the  4th  of  April,  1856,  they  paid  to  the  plaintill's  1101.  being  the  balance  due  to  them 
for  interest  on  the  said  debentures  on  the  1st  of  January  1856,  by  cheque,  dated  the 
2nd  of  April,  1856,  signed  by  D.  Birch  and  A.  B.  Richmond,  then  being  directors  of 
the  said  society. 

[729]  Except  as  aforesaid,  neither  the  plaintiffs  nor  the  said  Louisa  Agar  the 
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elilcr  ill  lier  lifetime  have  received  any  part  of  the  said  sum  of  40001.,  or  the  interest 
thereon,  hut  the  same  remains  due  and  owing  to  the  plaintilVs. 

The  plaintiffs  and  the  said  Louisa  Agar  the  elder  have  at  all  times  been  ready  and 
willing  to  comply  with  all  the  conditions  of  the  insurance. 

An  order  absolute  for  the  dissolution  and  winding  up  of  the  Athenfcum  Life- 
Assurance  Society  was  made  by  Vice-Chancellor  Wood,  in  pursuance  of  the  AVinding- 
up  Acts,  1848  and  1849,  on  the  12th  of  July,  1856. 

The  plaintiff's  contend,  that,  upon  these  facts,  they  aie  entitled  to  recover  from 
the  said  Athenanim  Life- Assurance  Society  the  interest  due  upon  the  said  debentures  ; 
and  that  the  said  society  is  estopped  from  alleging  that  the  moneys  were  not  advanced, 
and  that  the  covenants  in  the  said  debentures  contained  wei-e  not  entered  into,  in 
pursuance  of  the  powers  contained  in  the  said  deed  of  settlement  of  the  said  society, 
and  by  the  direction  and  consent  of  more  than  two  thirds  of  the  shareholders  of  the 
said  society  present  at  a  meeting  convened  for  that  purpose. 

If,  however,  the  defendants  are  at  liberty  to  go  into  evidence  that  the  said 
debentures  were  not  issued  in  pursuance  of  the  powers  given  to  the  directors  by  the 
said  deed  of  settlement,  they  rely  upon  the  following  facts  as  shewing  that  the  said 
debentures,  and  the  covenants  therein  contained,  were  not  binding  upon  them : — 

These  facts  are  admitted  to  he  true  : — That  the  deed  of  settlement  contains, 
amongst  others,  the  following  clauses, — 

7.  "  That,  in  case  at  any  general  meeting,  ordinary  or  extraordinary,  fifty  share- 
holders, holding  together  500  shares,  shall  not  be  present  and  proceed  to  business 
within  one  hour  after  the  time  fixed  for  the  meeting,  [730]  no  business  shall  lie  done, 
but  the  meeting,  if  convened  only  on  special  requisition,  shall  stiind  absolutely  dissolved, 
but,  in  every  other  case,  shall  stand  adjourned  to  that  day  week  at  the  same  hour  and 
place,  and  so  on  from  week  to  week,  from  day  to  day,  or  hour  to  hour,  as  often  as  the 
same  shall  happen,  until  at  some  such  meeting  the  required  number  of  shareholders, 
holding  such  shares  as  aforesaid,  shall  be  present  and  proceed  to  business  within  one 
hour  from  the  time  fixed  for  such  meeting :  but  any  such  meeting  as  last  aforesaid 
shall  not  afterwards  be  rendered  incompetent  to  tran.sact  business  by  reason  of  the 
departure  of  any  shareholder  or  shareholders  after  the  chair  shall  have  been  taken. 

9.  "That  not  less  than  seven,  nor  more  than  fourteen  days' notice  of  the  time  and 
place  of  holding  any  general  meeting,  ordinary  or  extraordinary,  and  of  every  ailjourn- 
ment  thereof  for  more  than  seven  clay.s,  and  also  (except  in  the  cases  of  the  election 
of  directors,  auditors,  trustees,  or  other  officers  of  the  society,  or  of  the  consideration 
of  the  accounts,  balance-sheets,  or  ordinary  leports  of  the  directors  or  auditors  by  any 
ordinary  meeting)  of  the  business  to  be  transacted  thereat,  shall  be  given  by  letter 
addressed  to  every  shareholder,  and  also  by  advertisement  in  some  Lomloii  newspaper  : 
but  the  non-receipt  of  such  notice  by  any  shareholder  sliall  not  invalidate  the 
proceedings  of  any  general  meeting. 

11.  "That  (except  in  the  cases  before  specified),  and  except  as  hereinafter  is 
provided,  no  other  business  shall  be  transacted  at  any  general  meeting  than  that  for 
which  it  shall  have  been  called  and  of  which  notice  shall  have  been  given  as  aforesaid  ; 
and  that  it  shall  be  competent  for  any  general  meeting,  ordinary  or  extraordinary, 
and  such  meeting  is  hcreiiy  impowcred,  to  elect  to  the  otlico  of  directoi',  amlitor,  or 
trustee,  by  a  majority  of  votes  of  the  shareholders  then  present,  either  personally  or 
by  proxy,  and  also,  foi-  negligence,  misconduct,  or  incompetence,  or  any  other  cause 
which  ill  [731]  the  judgment  of  two  thirds  of  the  shareholders  duly  (|ualifi('d  to  vote, 
and  who  shall  be  j)rcsent  either'  pur-sorially  oi'  by  pi-oxy  at  such  meeting,  shall  apjiear 
sufficient,  by  any  resolution  with  which  two  thii'ds  of  such  shar-eholdcr's  shall  concur', 
to  remove  fi'om  office  (immediately  or  pr-ospectively)  any  director-,  manager,  auditor-, 
ti-ustcc,  actuary,  .secr-etary,  solicitor-,  or  other  officer  or  ser-vairt  of  the  society  whatsoever  ; 
and  that  such  removal  shall  be  binding  arrd  conclusive  as  against  the  per-.sorr  or  pei-sons 
so  r-emoved,  who  shall  not  have  or-  be  entitled  to  any  lemedy,  action,  or  suit  against  the 
society,  or  any  officer  thereof,  at  law  or  in  ecpiity,  by  r-cason  of  the  same  or-  of  any 
matter-  arising  therefi'onr ;  ruid  also,  by  resolution  of  the  majority  of  votes  of  the 
shareholders  tlicir  present  as  afor-e.said,  to  vary  the  nirmb(!i-  of  such  directors,  auditors, 
trustees,  officers,  or  servarrts,  and  for  that  purpose  to  determine,  either  immodiatoly 
or  pr-ospectivel}',  the  office  of  such  uuuiber  of  dir-ector-s  or-  other-  otiicer-s  as  may  bo 
expedient,  or  to  create  new  or-  additional  officers,  and  make  the  i-ci|uisito  chairges  in 
the  rotation  of  their  officers,  and  to  i-eceivu,  examine,  and  pass  or  reject  the  accounts, 

C.  ?.  XVIII.— 30 
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balance-sheets,  and  reports  of  the  diieetors,  auditors,  and  (if  any)  of  the  actuary,  to 
compel  the  production  of  any  l)Ook,  paper,  deed,  or  document  belonging  to  the  society, 
and,  generally,  to  control  the  board  of  directors,  to  authorize  any  act  for  which  the 
sanction  of  a  general  meeting  is  hereby  made  requisite,  and  to  discuss,  and,  subject 
to  the  following  clause  and  the  provisions  of  these  presents,  to  determine  upon  anj' 
question,  matter,  or  thing  relating  to  the  affairs  of  the  society  which  shall  arise  in 
the  course  of  the  conduct  or  management  thereof,  and  shall  be  brought  before  such 
meeting  by  an}'  shareholder  whatsoever  :  Provided  that  e\erv  shareholdei-  shall  be  at 
liberty  to  submit  to  a  general  meeting  any  motion  not  i-elating  to  the  business  for 
which  such  general  meeting  shall  have  been  convened,  upon  [732]  giving  fourteen  days' 
previous  notice  in  writing  of  such  motion  to  the  manager,  and  also,  if  such  motion 
should  relate  to  the  remo\'al  of  any  director,  manager,  auditor,  trustee,  or  other  officer 
or  servant  of  the  society,  upon  sending  a  written  notice  of  such  motion  to  every 
shareholder,  seven  days  at  least  before  the  day  appointed  for  holding  such  meeting. 

12.  "That  it  shall  be  competent  for  any  extraordinary  general  meeting,  and  no 
other,  and  such  meeting,  and  no  other,  is  hereby  impowered,  b}'  a  majority  which 
shall  consist  of  at  least  two  thirds  in  number  of  the  shareholders  of  the  society  for 
the  time  being,  or  of  the  holders  of  policies  of  the  society  for  life  and  for  not  less 
than  5001.  each  on  the  participating  scale  (and  on  which  two  annual  premiums  at  the 
least  shall  have  been  then  paid),  and  also  of  two  thirds  in  number  of  the  shareholders 
and  the  said  qualified  holdei's  of  policies  present  personally  or  by  proxy  at  the  meeting, 
and  which  shareholders  shall  hold  together  at  least  two  thirds  of  the  shares  in  the  said 
capital  stock  of  the  society  which  for  the  time  being  may  have  been  subscribed  for,  by 
any  resolution  or  resolutions  to  increase  at  any  one  time,  or  from  time  to  time,  the 
capital  stock  of  the  society,  and  for  that  purpose  to  create  a  sufficient  number  of  new 
or  additional  shares  of  the  same  amount  per  share  as  the  said  present  shares  of  11. 
each,  as  to  such  meeting  shall  seem  fit ;  provided  that  such  addition  or  additions  to 
the  capital  of  the  society  do  not  exceed  in  the  whole  the  sum  of  990,0001.,  and  to 
make  all  other  changes  and  do  all  other  acts  consequent  thereon  or  incidental  oi- 
necessary  thereto  ;  and  also  to  impower  and  require  the  directors  to  borrow  and  take 
up  on  mortgage  of  the  said  estate  or  chattels  real  belonging  to  the  society,  or  on  such 
other  securities  as  to  such  meeting  may  seem  fit,  any  sum  or  sums  of  money  which 
such  meeting  shall  deem  expedient,  and  which  the  directors  for  the  time  being  are 
not  authorized  to  raise  [733]  under  the  power  in  that  behalf  hereinafter  contained, 
not  exceeding  in  the  whole  the  sum  of  50,0001.  :  Provided  always  that  no  general 
meeting,  ordinary  or  extraoidinary,  shall  have  power  so  to  affect  or  alter  the  rateable 
division  of  the  profits  and  liability  to  the  losses  of  the  society,  as  between  the  share- 
holders, as  to  render  the  shareholders  entitled  to  such  profits  or  liable  to  such  losses 
otherwise  than  in  proportion  to  the  amount  and  numbei'  of  the  i-espective  shares  held 
or  subscrilied  for  by  them  in  the  capiUil  stock  of  the  society,  or  to  aft'ect  or  alter  the 
provisions  hereof  for  the  indemnity  of  the  officers  or  the  dissolution  of  the  society. 

20.  "  That  a  common  seal  shall  be  provided  for  the  society,  bearing  such  de\ace 
as  the  directors  shall  think  proper  ;  but  the  name  of  the  society  shall  be  inscribed 
thereon  ;  and  the  director's  shall  have  power  to  break  and  alter  the  same,  and  to 
provide  another  seal  in  place  thereof  :  and  such  seal  shall  be  kept  in  some  secure 
place  selected  by  the  directors  :  and  such  common  seal  shall  not  be  affixed  to  anj' 
policies  or  other  documents  of  the  society,  except  by  the  order  of  three  directors, 
signed  by  them,  and  countersigned  by  the  manager,  or,  in  his  absence,  by  such  officer 
as  the  directors  shall  appoint." 

The  27th  clause  provided  that  it  should  be  lawful  for  the  directors  of  the  said  society 
to  effect  insurances  on  lives  and  survivorships,  to  sell  out  and  purchase  reversions  and 
annuities,  and  to  grant  endowments  for  children,  and  generally  to  effect  all  such  other 
insurances,  whether  life,  guardian,  guarantee,  or  otherwise,  upon  such  terms  and 
conditions,  and  in  such  manner,  as  the  directors  should  think  proper. 

28.  "  That  every  policy,  endowment,  grant  of  aniuiity,  or  other  instrument  required 
in  any  of  the  transactions  aforesaid,  shall  be  given  undei-  the  hands  of  not  loss  than  three 
of  the  directors,  and  be  sealed  with  the  common  seal  of  the  society  ;  and  that  there  [734] 
shall  be  contained  theiein,  and  in  every  other  contract  to  be  entered  into  on  behalf  of 
the  societ\'  in  or  about  the  premises,  a  reference  to  these  presents,  and  a  proviso  limiting 
the  scope  and  effect  of  the  contract  thereby  created,  so  that  the  same  shall  take  efliect 
.and   ))e  satisfied  only  out  of  such  funds  and  property  of  the  society  as  under  the 
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pi'ovisions  hereinafter  eoiitaincd  shall  at  the  time  at  which  such  liability  shall  accrue 
be  at  the  disposal  of  the  directors  in  that  behalf,  and  negativing  an  unconditional 
liability  ;  Provided  always  that  nothing  herein  oi-  in  such  contract  contained  shall  limit 
the  lialiility  of  any  shareholder  as  to  the  performance  of  such  contract,  or  prejudice 
the  rights  of  any  person  or  persons  against  any  shareholder  under  or  by  virtue  of  the 
aforesaid  statute. 

35.  "That  the  directoi's  shall  also  have  full  jiower  and  authority  on  behalf  of  the 
society  to  receive  and  (with  the  consent  of  an  extraordinaiy  general  meeting  in  the 
manner  hereinbefore  provided)  to  borrow  on  mortgage  or  otherwise,  and  also  (at  their 
own  absolute  discretion),  and  in  the  usual  and  ordinary  course  of  the  business  of  the 
society,  to  invest,  lay  out,  or  advance  at  interest,  on  goverinnent  securities,  or  on  such 
pei-sonal  or  other  .security  as  the\'  shall  think  fit  anrl  advantageous  and  they  lawfully 
may,  such  moneys,  or  .such  parts  of  the  moneys  and  funds  of  the  said  society  as  they 
shall  think  expedient." 

The  following  entry  appears  in  ;i  l)ook  used  l)y  the  promoters  of  the  company  prior 
to  its  formation,  viz. 

"  At  an  extraordinary  general  meeting  of  the  shareholders  of  the  Athenieum  Lifc- 
Assurance  Society,  held  at  the  company's  office  on  the  16th  day  of  May,  1851, 
"  The  Rev.  J."  Bartlett  in  the  chair. 

"Resolved,  1.  That  the  capital  stock  of  this  company  be  increased  from  10,0001. 
to  100,0001. 

"  Resolved,  2.  That  1400  shares  be  awarded  to  the  original  promoters  of  the  society. 

[735]  "Resolved,  .'1  'i'hat  the  appointment  of  Henry  Sutton,  Esq.,  as  manager, 
and  John  Carrington  Jone.s,  Esq.,  as  secretaiy  to  the  company,  be  confirmed  as  settled 
by  the  lioard  of  directors  on  the  IDth  day  of  April,  1851. 

"  liesolvcd,  4.  That  the  directors  be  hereby  impowered  to  borrow  any  sum  or 
sums  of  money  not  exceeding  in  amount  the  present  increased  capital  of  the  company, 
on  debenture  under  the  common  seal,  or  on  such  other  security  as  to  such  directors 
shall  seem  fit. 

"Resolved,  5  That  a  vote  of  thanks  be  given  to  the  Rev.  J.  Bartlett,  for  his 
conduct  in  the  chair.  "J.  BAiiXLErr,  chaiiman." 

The  said  entry  is  in  the  handwriting  of,  and  signed  by,  Mr.  Bartlett. 

There  is  no  entry  of  such  meeting,  or  of  any  other  meeting  authorizing  the  borrowing 
of  money,  in  the  registry-book  of  the  general  meetings  of  the  shareholders,  or  in  any 
other  book  ;  and  it  is  alleged  by  the  defendants  that  no  meeting  at  which  any  authority 
was  given  to  the  directors  to  borrow  money  was  in  fact  held  :  and,  in  support  of  that 
contention,  they  rely  on  the  statement  of  Mr.  William  Shambiook  Whitehead,  who 
stiitcs  as  follows, — "Th;it  he  was  the  principal  cashier,  and  a  shareholder  of  the 
company,  from  the  time  of  the  formation  of  the  company,  and  .so  continued  until  its 
dissolution  ;  and  that  he  was  in  the  habit  of  attending  tile  general  meetings  of  the 
conqiany  ;  .and  that,  to  his  Ijclicf,  dui'ing  that  poi'iod,  no  meeting  of  shareholders  was 
held  at  which  any  authority  was  given  to  the  fiirectors  to  l)orrow  money  on  delienturcs 
or  otliervviso  ;  and  that,  to  his  lielicf,  no  meeting  of  the  shareholdei-s  was  held  on  the 
Kith  of  .May,  1851." 

The  following  persons  appear  to  have  executed  the  deed  of  settlement  of  the 
Athenieum  Life-Assurance  Society  previously  to  the  16th  day  of  May,  1851,  at  the 
dates,  and  hn-  the  number  of  shares,  set  opposite  to  their  respective  names,  viz. 


[736] 

Number 

ChriHbian  and  Surname. 

AUdreaa. 

of 
Sharen. 

Date  or 
Signature. 

Ilciii'y  Sultcm 

o 

30  Sackville  Street     . 

100 

May  2,  18&1. 

ICdward  Cuiteis 

J4 

H 

'S   3 

Ealing,  Middlesex 

100 

^ 

James  Charles  Johns 

Jiilin  Baldwin  Btickntoitc. . 
nciiry  Hiirris 

Alficd  I'lacc,  Thurlow 

S([uare    . 
G  Bninipttm  Scjunre    . 
35  Howland  Street     . 

100 
100 
100 

"3 

1* 
If 

" 

a 

■t 
bo 

.5 

II.  ami  A.  .\I.  Sutton 

g.  =  ,  30  Satkvillf  Sheet     . 

200 

cZ 

3 
1 

11.  am!  ('.  II.  SulloM 

g      '  30  Siu:kvillu  .Street     . 

KM.) 

H.  .iml  ('.  II.  Siiilou 

O 

30  Sackville  Sdeil 

Hill 

" 

< 
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Chiistiaii  and  Svirnaiue. 

Address. 

Number 

of 
Shares. 

Date  of 
Signature. 

James  Ashplaiit 

Ajigel  Terrace    . 

200 

May  2,  1851. 

John  Wright  Shaw 

27  Upper  Winchester 
Street      . 

5 

]j 

J.  Carrington  Jones 

Eulham 

50 

)1 

Charles  Woodward 

c5 

Prince's  Square  . 

10 

)1 

John  Rohc-rt  Wykle 

73 

Walton-on-Thames     . 

50 

It 

M.  Spence  Baylis    . 

2 

10  Park  Crescent 

5 

11 

Octavius  J .  Crossley 

cd 

Grove,  Camberwell    . 

5 

>1 

g 

JIary  J.  Curteis 

§ 

De  Beauvoir  Road 

10 

*1 

(3 

Samuel  Curteis 

o 

De  Beauvoir  Road 

20 

aj 

1) 

-4J 

Elizabeth  Batt 

►yf 

Ealing,  Middlesex 

5 

*i 

:e 

}) 

% 

Susan  Curteis 

t 

De  Beauvoir  Road 

5 

s 

CO 

JJ 

be 

c 

W.  Shamhrnol:  Whitehead 

67  Cheapside 

20 

_6C 

■J 

John  Jones 

0 

31  Arlington  Street   . 

20 

Ul 

1) 

s 

Josejih  Kaye  . 

o 
■-3 

15  Pelham  Crescent   . 

50 

?) 

4J 
< 

Edward  Moseley     . 

P. 

75  Coleman  Street 

50 

11 

William  Curteis 

1  George  Yard   . 

20 

11 

James  Gage  Stirton 

O 

Chisleliurst 

300 

May  5,  1851. 

Edward  Curteis 

Ealing,  Middlesex 

200 

,, 

Josiah  Bartlett 

Hatchani,  Surrey 

200 

May  9,  1851. 

John  Bees  Croker 

Clialham,  Kent  . 

400 

May  10,  1851. 

Henry  Harris 

35  Howland  Street     . 

500 

May  13,  1851. 

[737]  The  abo\e  shareholders,  on  the  said  16th  of  May,  held  302-5  share.s  in  the 
said  company. 

The  first  policy  granted  by  the  said  society  bears  date  the  8th  of  July,  1851,  and 
was  eflfected  by  John  Syer  Bristowe,  junior,  for  the  sum  of  10001. 

The  said  William  Shambrook  Whitehead,  James  Ashplant,  John  Eees  Croker,  and 
John  Baldwin  Buckstone  did  not  attend  the  said  alleged  meetitig,  nor  was  any  notice 
of  the  said  alleged  meeting  given  to  them.  It  is  not  known,  and  has  not  been  ascer- 
tained, that  notice  of  the  said  meeting  was  ever  advei'tised  in  any  London  newspaper, 
although  the  following  newspapers  have  been  searched  from  the  1st  to  the  9th  of  Ma\', 
1851,  viz.  the  Times,  the  Daih/  New.%  the  Morning  Advertiser,  the  Mornini/  Post,  the 
Mmiimg  Chranide,  the  Morning  Herald,  the  Sun,  the  Globe,  the  Standard,  the  Weekly 
Dispatch,  the  Era,  the  Observer,  Lloi/d's  IFeckh/  Newspaper,  the  H'eeMi/  Times,  the  Snndai/ 
Times,  being  the  principal  daily  morning  and  evening  papers  and  the  weekly  papers 
published  in  May,  18.51  ;  and  no  advertisement  or  notice  of  any  kind  whatever  relating 
to  the  AtheriKum  Life-Assurance  Company  can  be  found  in  any  of  the  aforesaid 
papers  between  the  said  1st  and  9th  of  May,  1851. 

The  defendants  contend,  that,  from  the  facts  above  stated,  it  must  be  taken  that 
the  plaintitts  had  constructive  notice  of  the  circumstances  stated  in  the  ease  with 
reference  to  the  authority  of  the  directors  to  borrow  money  :  and  the  court  was  to 
be  at  liberty  to  draw  any  inference  of  fact  which  a  jury  might  liave  done. 

A  copy  of  the  deed  of  the  society  was  to  form  part  of  the  case. 

The  questions  for  the  opinion  of  the  court  were, — First,  whether  the  said 
Athenreum  Life-Assurance  Societ}'  were  not  estopped  by  the  recitals  of  the  said 
debentures  from  denying  that  the  money  was  in  fact  [738]  borrowed,  and  the 
covenants  entered  into,  by  \irtue  and  in  pursuance  of  the  powers  contained  in  the 
deed  of  settlement  of  the  said  society,  an<l  by  the  direction  and  consent  of  more  than 
two  thirds  of  the  shareholders  of  the  said  company  present  at  a  meeting  convened  for 
that  purpose, — Secondly,  whether,  subject  as  afoi'esaid,  the  facts  in  evidence  constituted 
any  defence  to  the  action. 

If  the  court  was  of  opinion,  that,  under  the  circumstances,  the  plaintifls  were 
entitled  to  recover,  judgment  was  to  be  entered  foi-  the  plaintiffs,  with  costs  of  suit. 
If  not,  judgment  was  to  be  entered  for  the  defendants,  with  costs  of  suit. 

Bovill,  Q.  C.  (with  whom  was  Norman),  for  the  plaintiffs  (a).     The  plaintiffs  rely 

((()  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were, — 

"That  the  society  is  estopped  from  alleging  that  the  debentures  on  which  the 
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upon  an  instrumeMt  nndcr  the  coninioii  sc;il  of  tlie  company,  .md  signed  by  two  [739] 
directors.  It  is  submitted  tliat  that  is  sufficient  under  the  statute,  and  that  the 
defendants  are  estopped  from  denying  that  that  instrument  was  duly  issued  by  virtue 
of  theii-  deed  of  settlement,  and  by  the  direction  and  consent  of  more  than  two  thirds 
of  the  shai-eholders  present  at  a  meeting  convened  fur  the  purpose.  These  provisions 
are  directory  only,  and  immaterial  as  regards  the  public  and  persons  dealing  with  the 
company.  By  the  7  &  8  Vict.  e.  110,  s.  7,  before  obtaining  a  certificate  of  complete 
registration,  there  must  be  a  deed  of  settlement  in  the  form  prescribed  in  Schedule  A., 
which  is  to  contain,  amongst  other  things,  a  provision  "  foi'  ensuring  the  safe  custody 
of  the  seal  of  the  company,  and  for  regulating  the  authoritj'  under  which  it  is  to  be 
used."  That  has  Ijeen  complied  with  here  :  for,  the  20th  clause  of  the  deed  of  settle- 
ment directs  "that  a  common  seal  shall  be  provided  for  the  said  .society,  and  such 
common  seal  shall  not  be  affixed  to  any  ]»licies  or  other  documents  of  the  said  society 
cxxcpt  liy  the  order  of  three  directors,  signed  by  them,  and  countersigned  by  the 
manager : "  and  the  case  finds  that  there  was  such  an  order.  The  44th  and  4Gth 
sections  of  the  act  contain  provisions  for  the  regulation  of  contracts  b}'  joint-stock 
companies.  The  44th  section,  "  for  the  purpose  of  regulating  contracts  entered  into 
on  behalf  of  any  joint-stock  company  completely  registered  under  this  act  (except 
contracts  for  the  purchase  of  an}'  ai-ticle  the  payment  [740]  or  consideration  for  which 
doth  not  exceed  the  sum  of  501.,  or  for  an}'  service  the  period  of  which  doth  not 
exceed  six  months  and  the  consideration  for  which  doth  not  exceed  501.,  and  except 
bills  of  exchange  and  promissory  notes),"  enacts  "that  every  such  contract  shall  be 
in  writing,  and  signed  by  two  at  least  of  the  directors  of  the  company  on  whose 
behalf  the  same  shall  be  entered  into,  and  shall  be  sealed  with  the  common  seal 
thereof,  or  signed  by  some  officer  of  the  company  on  its  behalf,  to  be  thereunto 
expressly  authorized  by  .some  miiuite  or  resolution  of  the  board  of  directors  applying  to 
the  particular  case  ;  and  that,  in  the  absence  of  such  requisites,  or  of  any  of  them,  any 
such  contract  shall  be  void  and  inefl'ectual  (except  as  against  the  company  on  whose 
behalf  the  same  shall  ha\-e  lieen  made) ;  and  that  every  such  contract  for  the  purchase 
of  an}'  article  the  consideration  of  which  doth  not  exceed  the  sum  of  501.,  or  for  any 
services  the  period  of  which  doth  not  exceed  six  months  and  the  consideration  for 
which  doth  not  exceed  501.,  entered  into  on  behalf  of  any  joint-stock  company  com- 
pletely registered  under  this  act,  may  be  entered  into  by  anj'  officer  authorized  by  a 
general  bye-law  in  that  behalf ;  and  that  cveiy  such  contract,  whether  under  seal  or 
not,  shall  immediately  after  the  .same  shall  have  been  entered  into  be  reported  to  the 
seci'ctary  or  other  appointeil  otKeer  of  the  company  on  whoso  behalf  the  same  shall 
have  been  entered  into,  who  shall  enter  the  same  in  proper  books  to  be  kept  for 

action  is  brought  were  not  duly  issued  by  virtue  of  the  deed  of  settlement  of  the 
society,  and  l)y  the  direction  and  consent  of  more  than  two  thirds  of  the  shai-eholders 
of  the  company  pi'csent  at  a  meetiijg  convened  for  the  purpose. 

"'J'hat  the  coui't  cannot  infer  as  a  fact  from  the  circumstances  stated  in  the  special 
case  that  such  meeting  was  not  held. 

"That,  whether  such  meeting  was  held  or  not,  inasmuch  as  the  plaintiff's  advanced 
the  money  in  good  faith,  and  without  notice  that  such  meeting  had  not  been  held, 
and  inasmuch  as  the  money  was  in  fact  actually  paid  to  and  received  by  the  society, 
any  irregidarity  in  the  holding  of  the  supposed  meeting  cannot  be  set  up  as  an  answer 
to  the  claim  of  the  plaintills  in  this  action. 

"That  the  clauses  of  the  deed  lelicd  M])on  by  the  defendants  may  be  l)inding  on 
the  directors  and  shareholders  of  the  comjiany  ;  so  that,  if  the  directors  have  acted  in 
excess  of  the  powers  therein  conferred  upon  them,  such  excess  of  authorit}'  may  have 
been  a  breach  of  tiust  on  the  part  of  the  diiectors,  Imt  cannot  all'ect  the  rights  of 
persons  dealing  with  the  comp.-uiy  in  ignoi'ance  of  such  breach  of  trust 

"Tiiat  the  deed  gives  powers  to  the  dii'cctoi's  and  to  general  meetings  to  luirniw 
money  and  to  grant  arunu'ties  other  than  such  powers  as  are  given  by  the  I'Jth  clause 
of  the  deed. 

"That  the  several  clauses  of  the  deed  relied  on  by  the  defendants  ,ui'  cilhcr  simply 
directory  or  impowcring,  and  not  nistraining  clauses. 

"That  the  plaintills  are  not  liound  to  in(piire  into  the  regularity  of  the  issuing  of 
the  said  dclwntures,  and  whether  the  said  loan  and  debentures  h.ad  been  authorized 
or  not  by  the  said  directors  or  by  the  society." 
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that  purpose ;  and  that,  if  any  such  contract  be  not  so  reported  and  entered,  then 
the  officer  by  whose  default  such  contract  shall  not  be  so  reported  or  entered,  shall 
be  liable  to  repay  to  the  company  on  whose  behalf  such  contract  may  be  made, 
the  amount  of  the  consideration  to  be  paid  by  or  on  behalf  of  such  company  in 
respect  of  such  contract."  That  section  has  been  complied  with  here.  The  -t-ath 
[741]  section  applies  to  bills  and  notes  by  the  company.  And  s.  -16  enacts  "  that  all 
deeds  and  instruments  bearing  the  seal  of  the  company  shall  be  signed  by  two  at  the 
least  of  the  directors  of  the  company."  The  28th  clause  of  the  deed  of  settlement  in 
this  case  provides  "  that  any  policy,  endowment,  grant  of  annuity,  or  other  instrument 
required  in  any  of  the  transactions  aforesaid,  shall  be  gi^  en  under  the  hands  of  not 
less  than  three  of  the  directors,  and  sealed  with  the  common  seal  of  the  society,"  &c. 
Now,  if  the  statute  had  required  the  signatures  of  three  directors,  the  omission  to 
comply  with  that  direction  would  not  have  rendered  the  transaction  void  :  Cole  v. 
Green,  6  M.  &  G.  812,  1  Scott,  N.  R.  682.  The  doctrine  laid  down  by  Lord  Wensley- 
dale,  in  Ernest  v.  Aicliolls,  6  House  of  Lord  Cases,  401,  419,  which  will  probably  be 
relied  on  by  the  other  side,  has  been  much  discussed,  and  is  not  quite  in  accordance 
witli  the  doctrine  of  this  court  in  Smith  v.  The  Hull  Glass  Company,  11  C.  B.  897. 
Under  the  91st  section  of  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  16),  the  determination  as  to  the  remuneration  of  the  secretary  of  a  company 
is  to  be  exercised  only  at  a  general  meeting  ;  but,  in  Bill  v.  The  Darenth  J'aUcij  Raihcay 
Compuiii/,  1  Hurlst.  &  N.  30.5,  it  was  held  that  it  is  no  answer  to  an  action  by  a 
secretary  for  his  salary,  that  no  detei'mination  as  to  such  salary  had  ever  been  exercised 
at  any  general  meeting  of  the  companj'.  "  These  acts  of  parliament,"  says  Bramwell,  B., 
"  are  construed  as  if  they  were  partnership  deeds.  To  \^iolatc  them  may  be  a  breach 
of  trust  as  between  the  directors  and  the  shareholders  ;  but  acts  not  done  according 
to  them  may  bind  the  company.  If  the  directors,  without  such  authority,  have  agreed 
to  give  the  plaintiff  .5001.  a  year,  they  may  be  guilty  of  a  breach  of  trust,  but  that  is 
all."  The  next  question  is,  whether  the  defendants  are  not  estopped  from  saying 
that  there  was  no  such  meeting  [742]  duly  held  according  to  the  statute  and  the 
deed  of  settlement.  This  point,  it  is  suljmitted,  is  settled  by  the  case  of  The  Eoijal 
Briti'ih  Batik  v.  Tnnjuand,  5  Ellis  &  B.  248,  affirmed  on  error,  6  Ellis  &  B.  -327.  There, 
the  plaintiffs  declared  against  the  defendants,  a  joint-stock  company  completely 
registered  under  the  7  &  8  Vict.  c.  110,  on  a  bond,  signed  by  two  directors,  under 
the  seal  of  the  company,  whereby  the  company  acknowledged  themselves  to  be  bound 
to  the  plaintiff  in  20001.  The  plea  set  out  the  condition,  which  appeared  to  be  for 
securing  to  the  plaintiff's,  who  were  bankers,  such  sum  as  the  company  should,  to  the 
amount  of  10001.,  owe  to  the  plaintiff  on  the  balance  of  the  account  current,  from 
time  to  time,  and  for  indemnifying  the  plaintiff  to  that  amount  from  losses  incurred 
by  reason  of  the  account  between  the  plaintiff"  and  the  defendant :  the  plea  further 
set  out  clauses  of  the  registered  deed  of  settlement,  by  which  it  appeared  that  the 
directorsMvere  authorized,  under  certain  circumstances,  to  give  bills,  notes,  bonds,  or 
mortgages  ;  and  one  clause  provided  that  the  directors  might  liorrow  on  bond  such 
sums  as  should  from  time  to  time,  by  a  general  resolution  of  the  company,  be 
authorized  to  be  borrowed  :  the  plea  then  averred  that  there  had  been  no  such  resolu- 
tion authorizing  the  making  of  the  bond.  The  replication  set  out  the  deed  of  settle- 
ment further,  by  which  it  appeared  that  the  company  was  formed  for  the  purpose  of 
carrying  on  mining  operations  and  forming  a  railway  :  it  also  set  out  a  general 
resolution,  which,  as  suggested,  authorized  the  making  of  the  bond.  On  demurrers 
to  the  plea  and  replication,  the  court  of  Queen's  Bench  held,  that  the  plaintiff"  was 
entitled  to  judgment,  the  defendants  admitting  on  the  record  that  the  bond  was  the 
deed  of  the  company,  and  no  illegality  appearing, — the  opening  such  an  account  with 
a  bank  being  presumably  within  the  authority  of  [743]  the  directors  and  for  the 
benefit  of  the  company, — and  it  not  being  shewn  that  the  obligee  knew  of  any  excess 
of  authority,  if  there  was  any,  or  of  anv  prejudice  done  to  the  shareholders,  and  no 
such  prejudice  being  shewn  in  fact ;  and  this  whether  or  not  the  resolution  set  out 
in  the  replication  authorized  the  making  of  the  bond.  Lord  Campbell,  in  delivering 
the  judgment  of  the  court  below,  says:  "A  mere  excess  of  authority  by  the  directors, 
we  think,  of  itself  would  not  amount  to  a  defence.  The  bond  being  under  the  seal 
of  the  company,  the  gist  of  the  defence  must  be  illegality.  If  the  directors  had 
exceeded  their  authority,  to  the  prejudice  of  the  shai'eholders,  by  executing  the  bond, 
and  this  had  been  known  to  the  obligees,  illegality,  we  think,  would  have  been  shewn. 
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The  obligors  in  executing,  and  the  obligees  in  accepting,  the  bond,  might  be  con- 
sidered as  combining  together  to  injure  the  shareholders  :  the  two  parties  would  have 
been  in  pari  delicto  ;  and  the  action  could  noi  have  been  maintained.  In  such  circum- 
stances, potior  est  con(iitio  defendcntis.  But,  without  the  scienter,  and  without 
prejudice  to  the  shareholders  or  any  others  wliatsoever,  illegality  is  not  established 
against  the  obligees.  If  no  illegality  is  shewn  as  against  the  parly  with  whom  the 
directors  contract  under  the  seal  of  the  company,  excess  of  authority  is  a  matter  only 
between  the  directors  and  the  shareholders.  No  decision  or  dictum  was  cited  on  the 
part  of  the  defendants  for  the  avoidance  of  such  a  bond  under  such  circumstances. 
But  the  case  of  Ilill  v.  The  MamheMcr  and  Salfunl  ICater  ll'orks  Gomjumy,  2  B.  &  Ad. 
544,  is  an  instance  of  such  a  bond  being  upheld,  the  plea  not  disclosing  any  fraud  or 
injury  done  to  the  shareholders  of  the  company ;  ;ind  the  case  of  Ilorton  v.  The  ll'est- 
miiisler  Improvement  Coi/unisswHO's,  7  p]xch.  780,  was  decided  on  the  same  principle." 
And  in  attirining  the  judgment  the  court  of  error  say  :  "Parties  dealing  with  [744] 
the  directors  of  these  joint-stock  companies  arc  bound  to  read  the  deed  or  statute 
limiting  the  directors'  authority,  Init  they  are  ni)t  bound  to  do  more.  The  plaintifls, 
therefore,  as.suming  them  to  have  read  this  deed,  would  have  found,  not  a  prohibition 
to  borrow,  l)ut  a  permission  to  borrow  on  certain  things  being  done.  They  have,  in 
ray  opinion,  aright  to  infer  that  the  company  which  put  forward  their  directors  to  issue 
a  bond  of  this  sort,  have  had  such  a  meeting  and  such  a  resolution  passed  as  were 
requisite  to  authorize  the  directors  in  so  doing  :  "  25  Law  J.,  Q.  B.  318.  [Cockburn,  C.  J. 
The  question  here  is,  whether  the  plaintifl'  is  at  liberty  to  infer  anything,  when  it  is 
found  as  a  fact  that  the  directors  had  not  authority  to  borrow.]  It  is  submitted  that 
there  was  a  sullicient  execution  of  these  debentures  under  the  seal  of  the  company  ; 
that  the  signature  of  two  directors,  as  required  Ijy  the  statute,  was  sufficient;  and 
that  the  clau.sc  of  the  deed  of  settlement  requiring  an  execution  l)y  three  is  directory 
only ;  and  that  the  defendants  are  estopped  from  saying  that  there  was  no  meeting, 
and  no  resolution  authorizing  the  boiTowing  of  money  on  debentures.  This  very 
question  (amongst  others)  is  now  pending  in  the  court  of  Queen's  Bench,  in  a  case  of 
The  Tiince  of  ffah-i  As^nnincc  Soadij  \.  The  Athemnua  Assurance  Societi/,  and  the  court 
have  taken  time  to  consider  it. 

Sir  F.  Thesiger,  Q.  C.  (with  whom  was  Field),  contra  (a).  [745]  The  argument  on 
the  other  side  assumes  that  the  directors  may  utterly  disregard  the  provisions  of  the 
act  of  parliament  and  of  the  deed  of  settlement,  and  yet  bind  the  shareholders.  The 
Ciise  of  The  I'rince  of  Wales  Assurance  Society  v.  The  At/bewpum  Assurance  Society  diil'ers 
essentially  from  this :  there,  the  policy  was  signed  by  three  directors,  but  was  not 
made  in  pursuance  of  an  older  of  three  directors  and  countcisigned  as  required  by  the 
20th  clause;  and  the  question  was,  whether  the  policy  was  void  on  that  account  (see 
the  note  at  the  end  of  the  case).  It  appears  by  the  special  case  that  this  company 
was  completely  registered  on  the  14th  of  May,  18.jl.  Until  rcgisti'ation,  it  could 
have  no  power  to  carry  on  business  :  7  iV  8  Vict.  c.  110,  ss.  7,  25  ;  and  then  it  could 
do  so  only  subject  to  the  piovisions  of  the  act  and  of  the  deed  of  settlement, — one 
of  the  powers  mentioned  in  s.  25,  being,  "  to  borrow  oi'  raise  money  within  the  limita- 
tions prescribed  \>y  any  special  authority."  All  who  contract  with  joint-stock  companies 
are  bound  t<j  look  to  the  act  of  parliament  and  the  provisions  of  the  deed.  Now,  what 
are  the  provisions  relied  on  here  as  an  answer  to  the  liability  which  the  plaintili's  are 
seeking  to  enforce  1    The  12th  and  35th  clauses  of  the  deed  are  those  which  have 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants. were, — 

"  1.  That  the  debentures  were  made  for  money  borrowed  by  the  directors  witiiout 
the  ])r()pcr  authority  of  the  shaieholders. 

"  2.  That  no  meeting  was  held  at  which  the  directors  were  authorized  to  borrow 
the  said  money,  as  re(iuired  \iy  tin;  jirovisions  of  the  deed  of  .settlement. 

"3.  That  no  propel-  notice  prior  to  such  meeting  was  given. 

"4.  That  there  were  not  the  re(iuisite  niuulici'  of  sharciioldcrs  present  to  give  any 
such  authority. 

"  5.  That  the  dcl)entures  were  not  executed  by  three  ilirectors  of  the  said  company, 
as  required  by  the  said  deed  of  settlement. 

"6.  That  the  defendant  is  not  estopped  from  relying  upon  llic  objections 
aforesaid. 

"  7.  That  the  said  company  are  not  lialtlc  upon  the  .^aid  del)entines." 
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relation  to  the  borrowing  of  money.  The  r2th  clause  requires  this  to  be  done  under 
the  sanction  of  an  extraordinary  general  meeting ;  and  the  35th  provides  that  "  the 
directors  shall  ha\'e  full  power  and  authority  on  [746]  behalf  of  the  society  to  recei\'e 
(and,  with  the  consent  of  an  extraordinar\'  general  meeting  in  the  manner  therein- 
before provided),  to  borrow,  on  mortgage  or  otherwise,"  &c.  Here,  then,  is  a  company 
completely  registere<i,  and  having  this  limited  power  to  borrow  money.  The  only 
entry  of  a  meeting  or  any  authority  to  borrow  money,  is  one  that  is  found  in  a  book 
which  had  been  kept  by  the  promoters  of  the  company  before  its  formation,  and 
bearing  date  the  16th  of  May,  1851, — two  daj^s  after  the  certificate  of  complete 
registration  was  obtained, — and  containing  the  following  resolutions:  "1.  That  the 
capital  stock  of  this  society  be  increased  from  10,0001.  to  100,0001.  4.  That  the 
directors  be  hereby  impowered  to  borrow  any  sum  or  sums  of  money,  not  exceeding 
in  amount  the  present  increased  capital  of  the  company,  on  debenture,  under  the 
common  seal,  or  on  such  other  security  as  to  such  directors  shall  seem  fit."  This  is 
signed  merely  by  the  chairman  ;  and  there  is  no  statement  of  any  directors  or  shai'e- 
holders  being  present.  And  at  this  time  only  twenty-nine  persons  had  signed  the 
deed  of  settlement.  The  authorities  are  numerous  and  clear,  that  the  shareholders 
are  bound  only  by  contracts  that  are  entered  into  in  strict  accordance  with  the 
provisions  of  the  statute  and  of  the  deed.  In  Ridley  v.  The  Plymouth  Grinding  and 
Baking  Comjxmy,  2  Exch.  711,  717,  Parke,  B.,  says:  "The  7  &  8  Vict.  c.  110,  s.  7, 
provides  that  there  shall  be  no  complete  registration  of  such  a  joint-stock  company 
until  a  copy  of  their  deed  of  settlement  shall  have  l)eeu  delivered  to  the  registrar  of 
joint-stock  companies.  It  is,  therefore,  competent  to  every  person  dealing  with  such 
a  company  to  ascertain  the  objects  of  the  company',  for  the  deed  must  specify  them, 
and  also  who  the  directors  are ;  and  any  person  may  find  in  that  deed  the  duties  of 
the  directors  and  their  powers  as  between  them  and  the  company.  Therefore,  every 
per-[747]-son  seeking  to  bind  the  company  by  a  contract  with  the  directors,  must 
give  some  proof  of  their  authority.  I  perfectly  agree  that  the  liability  of  the  company 
may  be  shewn  without  producing  the  original  deed,  or  a  copy  of  it,  provided  it  be 
shewn  that  all  persons  who  formed  the  company  had  sanctioned  any  particular 
individuals  entering  into  contracts  to  bind  them  :  if  there  were  any  proof  of  such 
authorit}',  no  doubt  the  company  would  he  bound.  This  case  fails,  because  it  is  not 
shewn  that  the  persons  who  entered  into  the  contract,  that  is,  the  directors  present  at 
the  board  meeting,  when  there  was  some  evidence  of  their  sanctioning  the  agreement, 
were  competent  to  bind  the  company."  Similar  language  is  used  by  Jervis,  C.  J.,  in 
giving  judgment  in  Smith  v.  The  Hidl  Glass  Company,  11  C.  B.  897,  926.  "Joint-stock 
companies,"  he  says,  "it  is  now  admitted,  are  not  to  be  treated  as  ordinarj'  trading 
partnerships  ;  they  are  only  bound  by  contracts  made  by  the  directors  within  the 
scope  of  their  authority.  The  public  have  no  right  to  complain.  They  know  that  the 
company  is  acting  under  the  .sanction  and  direction  of  an  act  of  parliament  and  of  a 
deed  of  settlement;  and  they  have  a  ready  access  to  that  deed."  And  Maule,  J., 
says  :  "  The  statute  7  &  8  Vict.  c.  1 10,  requires  the  deed  of  settlement  to  be  registered, 
and  that  defines  the  purposes  for  which  the  company  is  incorporated,  and  the  powers 
of  the  directors ;  and  all  persons  who  contract  with  the  directors  must  be  taken  to  be 
cognisant  of  the  extent  of  the  authority  conferred  upon  them "  (a).  In  giving  the 
judgment  of  the  court  of  error  in  The  Royal  British  Bank  v.  Twqiutnd,  25  Law  J., 
y.  B.  317,  Jervis,  C.  J.,  says  it  may  now  be  taken  for  granted  that  dealing  with 
companies  of  this  sort  is  not  the  same  thing  as  dealing  with  (ordi-[748]-nary)  ti-ading 
paitnerships ;  and  that  persons  dealing  with  them  are  bound  to  read  the  statute  and 
the  deed  of  settlement.  In  Ernest  v.  Nicholls,  6  House  of  Lords  Cases,  401,  418,  Lord 
Wensleydale  gives  a  very  lucid  exposition  of  the  law  upon  this  subject.  "  It  is 
obvious,"  he  .says,  "that  the  law  as  to  ordinary  partnerships  would  be  inapplicable  to 
a  company  consisting  of  a  great  number  of  individuals  contributing  small  sums  to  the 
common  stock,  in  which  case  to  allow  each  one  to  bind  the  other  by  any  contract 
which  he  thought  fit  to  enter  into,  even  within  the  scope  of  the  partnership  business, 
would  soon  lead  to  the  utter  ruin  of  the  coiitributories.  On  the  other  hand,  the  crown 
would  not  be  likely  to  give  them  a  charter  which  would  leave  the  corporate  property  as 
the  only  fund  to  satisfy  the  creditors.     The  legislature  then  devised  the  plan  of  incor- 

(a)  "But,"  he  adds,  "it  by  no  means  follows  that  they  are  to  be  taken  to  be 
cognisant  of  all  the  proceedings  of  the  board  of  directors." 
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jxjiiiliiig  these  eoinpiuiies  in  a  niaiiiiur  mikiiown  to  the  uonunon  law,  with  speeial  powers 
of  management  and  liabilities,  providing  at  the  same  time  that  all  the  world  should 
have  notice  who  were  the  persons  authorized  to  hind  all  the  shareholdeis,  by  recjuiring 
the  co-partnership  deed  to  be  registered,  certified  \>y  the  directors,  and  made  accessible 
to  all ;  and,  besides,  including  some  clauses  as  to  the  management,  as  in  the  7  &  iS  Vict. 
c.  110,  s.  7,  &c.  All  i)ersons,  therefore,  must  take  notice  of  the  deed  and  the  provisions 
of  the  act.  If  they  do  not  choose  to  acquaint  themselves  with  the  powers  of  the 
directors,  it  is  their  own  fault;  and,  if  they  give  credit  to  any  unauthorized  per.son.s, 
they  must  be  contented  to  look  to  them  only,  and  not  to  the  company  at  large.  The 
stipulations  of  the  flecil,  which  restrict  and  regulate  their  authoi'itv,  are  obligatory  on 
those  who  deal  with  the  company  ;  and  the  directors  can  make  i}o  contract  so  as  to  bind 
the  whole  body  of  shareholders,  for  whose  protection  the  rules  are  made,  unless  they 
are  stiictly  complied  with.  Those  provisions  which  give  to  the  directors  discretionary 
[749]  powers  of  management,  do  not  att'ect  strangers  ;  and  the  shareholders  are  bound 
by  the  exercise  of  the  discretion  which  they  have  consented  to  give.  Other  stipula- 
tions are  directory  merely,  and  do  not  constitute  conditions  to  the  e.vercise  of  the 
powers;  but  thej'  form  the  sul)ject  of  an  action  against  the  directors  for  the  l)reach 
of  theii'  covenants  express  or  implied  in  the  deed.  The  great  body  of  shareholders, 
for  whose  protection  these  limitations  of  authority  are  provided,  cannot  be  affected 
unless  they  are  complied  with.  They  can  only  act  and  contract  through  their  (lirector.s, 
and  the  acts  of  ihe  individud  shareholders  have  no  effect  whatever  on  the  company 
at  large.  That  this  is  the  law,  has  been  fully  settled  by  several  decisions."  His 
Lordship  then  refers  to  liidlci/  v.  The  Pli/mouth  (rrindiii;/  and  Baking  Company,  2  Exch. 
711,  Tlte  KimjsbriiUje  Flour  Mill  Baking  Campani/  v.  Ridky,  2  Exch.  711,  and  SmUh  v. 
Tin:  Hull  (rUiits  Compamy,  8  C.  B.  668,  U  C.  B.  ><97(a).  That  case  conclusively  estab- 
lishes that  all  persons  dealing  with  a  joint-stock  company  are  bound  to  make  themselves 
acquainted  with  the  j)owers  of  the  directors  and  the  provisions  of  the  deed  of  settlement. 
The  relation  of  the  directors  to  the  shareholders  is  in  truth  a  branch  of  the  law  of 
principal  and  agcTit.  They  are  agents  having  a  limited  authority.  The  shareholders 
can  only  act  thi'ough  their  directors:  7  &  8  V'ict.  c.  110,  s.  27.  [Cockburn,  C.  J. 
They  must  act  through  the  directors,  it  is  true  :  but  they  need  not  unless  they  choose 
give  them  power  to  borrow  money.]  Tliat  powei-  is  conferred  by  s.  2.5.  [Cockburn, 
C.  J.  It  may  not  be  necessai-y  to  boi'row  money  :  the  company  may  choose  to  cai'ry 
on  its  business  with  ready  money.]  Where  a  man  is  dealing  with  an  agent  whom  he 
knows  to  be  acting  under  a  limited  authority,  he  is  bound  to  ascertain  its  extent: 
[750]  Story  on  Agency,  §  77  ;  Attwood  v.  Muniungs,  7  B.  *  C.  278,  1  M.  &  li.  (iO  ; 
Alexander  v.  Mackenzk,  6  C.  B.  766.  Knowing  from  the  provisions  of  the  deed  of 
settlement  that  the  power  of  the  directors  to  borrow  money  was  limited  and  fenced 
round  by  the  special  provisions  conbiined  in  the  12th  clause,  it  was  the  plaintiffs'  duty 
to  ascertain  if  the  requirements  of  that  clause  had  been  complied  with.  It  is  .said 
that  these  provisions  are  directory  only  :  but  they  are  the  veiy  terms  upon  which 
alone  the  sub.scribers  consent  that  the  directors  shall  have  power  to  pledge  their 
credit.  [Crowdcr,  J.  You  contend  that  they  are  all  conditions  precedent  to  the 
validity  of  the  contract!]  Yus.  The  construction  .sought  to  be  put  upon  the  ■14th 
and  -MJth  sections  of  the  statute,  is  not  warranted  either  by  the  general  scope  of  the 
act  itself  or  by  the  authorities.  The  lith  section  was  intended  to  apply  only  where 
there  is  no  provision  in  the  deed  of  settlement  as  to  the  mode  of  making  contracts. 
'J'his  is  not  the  conti'act  of  the  company.  [Crowder,  J.  The  common  seal  is  atlixed, 
by  the  authority  of  three  directors.  Can  you  get  rid  of  the  effect  of  that,  without 
shewing  frauil  !]  In  Hill  v.  The  Manclwster  and  SalJ'ord  ll'atcr  IVorhs  Company,  5  B.  ifc 
Ad.  866,  in  an  action  against  a  corporation  on  a  liond  the  condition  of  which  recited 
that  the  company  were  by  act  of  [rarliamont  authorized  to  raise  money  by  bonl,  and 
that,  at  a  general  asseml)ly  of  the  company  of  proprietors,  it  had  been  resolved  th:it 
the  bond  in  question  should  be  issued  for  that  purjiose,  the  defendants  plc.idcd  non 
est  factum  :  and  it  was  held,  that,  although  the  company  could  not  under  that  jiloa 
shew  that  the  bond  executed  by  them  was  invalidated  by  collateral  matter,  thoy 
might  shew  that  it  was  void  because  executed  contrary  to  the  provisions  of  the 
act  of  parliament.     [Williams,  .1.     The  marginal   note  there  is  not  (piitc   a  correct 

(tt)  See  the  ob.servations  of  Lord  Cranworth,  C,  upon  those  cusos,  iii  Greenwood's 
case,  3  De  G.  McN.  &  G.  459,  479. 

C.  P.  XVIII.— 30* 
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statement  of  the  eftect  of  the  case  :  there,  the  seal  was  not  lawfully  [751]  affixed  to 
the  instrument.  Cockburn,  C.  J.  Assuming  that  every  individual  who  contracts 
with  a  joint-stock  company  is  bound  to  be  cognisant  of  the  contents  of  the  deed  of 
settlement, — how  is  he  to  know  that  all  its  requirements  have  been  carried  out  by 
the  directors?]  The  public  are  not  bound  to  contract  with  joint>stock  companies. 
Besides,  there  are  two  parties  whose  inteiests  are  to  be  considered  ;  the  shareholders 
are  entitled  to  the  fair  protection  which  the  deed  was  designed  to  afl'ord  them.  Cole 
V.  Green,  6  M.  '&  G.  872,  7  Scott,  N.  K.  682,  has  no  bearing  upon  this  case.  It  was 
not  a  case  of  principal  and  agent  at  all,  but  of  individuals  intrusted  with  the  perform- 
ance of  certain  duties.  [Willes,  J.  How  do  you  reconcile  your  argument  with  the 
decision  in  The  Royal  British  Bank  v.  Tunjiiandl]  It  is  not,  cei-tainly,  ijuite  reconcile- 
able  with  that  case.  But  reliance  is  placed  upon  the  opinion  expressed  by  Lord 
Wensleydale  in  Ernest  v.  Alchalh,  6  House  of  Lords  Cases,  401.  [Crowder,  J.  With 
every  possible  respect  for  the  opinion  of  Lord  Wen.sleydale,  we  are  bound  by  the 
decision  of  the  Exchequer  Chamber  in  Thi<  Boyal  British  Bank  v.  Tuniuaiid.]  To  decide 
in  favour  of  the  plaintiff'  in  this  case,  the  court  must  declai'e  deeds  of  settlement  to 
be  little  better  than  waste-paper.  The  latter  part  of  the  judgment  of  the  Exchequer 
Chaml>er  in  'The  Boyal  British  Bank  v.  Tnrquand,  is  not  warranted  l)y  either  principle 
or  authority.  Besides,  this  case  is  distinguishable,  on  the  ground  that  here  there  is 
not  merely  an  absence  of  proof  that  the  i-equisitions  of  the  deed  of  settlement  have 
been  complied  with,  but  positive  proof,  and  that  upon  the  face  of  the  instruments  them- 
sehes,  that  those  requisitions  have  been  whoUv  disregarded.  [Cockburn,  C.  J.  Reading 
the  28th  clause  in  connection  with  the  27th,  it  seems  doubtful  whether  it  applies  to 
loans  of  money  on  debentures.]  The  main  ground  upon  which  the  argument  is  liased  is, 
that  tlic  [752]  directors  stand  in  the  position  of  agents  having  only  a  special  and  liraiteil 
authoiily;  and  that  every  person  who  contracts  with  them  is  bound  to  ascertain 
whether  that  authority  has  been  properly  complied  with  or  not. 

Bovill,  in  reply,  was  stopped  l>y  the  couit. 

Cockburn,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  plaintirts. 
The  action  is  brought  upon  certain  debentures  purporting  to  be  issued  under  the  seal 
of  the  society,  and  bearing  the  signature  of  two  of  the  directors.  Two  objections  to 
their  validity  have  been  urged, — first,  that  the  directors  aie  only  impowered  by  the 
terms  of  their  deed  of  settlement,  executed  pursuant  to  the  pi'ovisions  of  the  7  &  8 
Vict.  c.  110,  to  issue  these  instruments  under  the  sanction  of  a  special  general  meeting 
of  the  shareholders  authorizing  it,  and  that,  inasmuch  as  there  was  no  such  special 
general  meeting  duly  convened  according  to  the  deed,  there  could  be  no  valid  resolu- 
tion, and  the  resolution,  whatever  it  was,  gave  the  directors  no  authority  which  could 
be  binding  upon  the  society, — secondly',  tliat,  even  if  there  had  been  such  authority 
to  borrow  money  as  is  contemplated  by  the  deed  of  settlement,  the  28th  clause  requires, 
not  onl}'  that  the  instrument  shall  be  sealed  with  the  seal  of  the  company,  but  also 
that  it  be  signed  by  three  directors,  whereas  the  debentures  in  question  were  signed 
only  by  two.  As  to  the  first  objection,  I  think  we  are  bound  by  the  decision  of  the 
Exchequer  Chamber  in  the  case  of  The  Royal  British  Bank  v.  Turquand,  6  Ellis  &  B. 
327.  There,  the  power  to  borrow  was  almost  identical  with  that  here ;  it  was,  that 
"the  board  of  directors  might  borrow  on  mortgage,  bond,  or  bill,  in  the  name  of, 
and,  if  necessary,  under  the  common  seal  of,  the  company,  such  sum  or  sums  of  money 
as  should  from  time  to  time,  by  a  resolution  passed  at  a  general  meeting  of  the  com- 
pany, be  authorized  to  be  borrowed  ; "  [753]  and  the  court  of  Queen's  Bench  having 
held  (.5  Ellis  &  B.  248)  that  a  plea  founded  on  the  alleged  fact  that  there  had  been  no 
resolution  of  the  company  to  authorize  the  making  of  the  bond,  was  bad,  their  decision 
was  upheld  by  the  Exchequer  Chamber.  That  case  is  directly  in  point ;  and  therefore 
it  is  unnecessary  to  go  into  the  first  question,  inasmuch  as  it  is  one  upon  ■which  we 
are  not  at  liberty  to  exercise  any  discretion.  The  second  question  seems  to  me  to  be 
disposed  of  by  a  more  minute  examination  of  the  deed  of  settlement.  The  28th  clause 
of  that  deed  appears  to  have  reference  only  to  the  instruments  which  are  referred  to 
in  the  27th  clause.  Now,  the  27th  provides  "  that  it  shall  be  lawful  for  the  directors 
of  the  said  society  to  effect  insui'ances  on  lives  and  survivorships,  to  sell  out  and 
purchase  reversions  and  annuities,  and  to  grant  endowments  for  children,  and  generally 
to  efl'ect  all  such  other  insurances,  whether  life,  guardian,  guarantee,  or  otherwise, 
upon  such  terms  and  conditions  and  in  such  manner  as  the  directors  shall  think  proper." 
And  the  2Sth  goes  on  to  say  "  that  any  policy,  endowment,  grant  of  annuity,  or  other 
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iiistninieiit  reijuired  in  .ui^'  of  tlu;  traiisactioiis  aforesaid,  shall  be  tjivi'ii  iiikIl'i-  tiiu  hands 
of  not  less  than  three  of  the  directors,  and  sealed  with  the  common  seal  of  the  society," 
&c.  Reading  these  two  clauses  together,  it  seems  to  me  that  the  provision  in  the  28th 
has  reference  exclusively  to  the  various  transactions,  and  to  the  instruments  to  be 
executed  for  the  purpose  of  carrying  them  out,  that  are  mentioned  in  the  'iTth  clause. 
According  to  the  ordinary  rule  of  construction,  where  there  are  general  words  following 
particular  onces,  they  are  to  be  read  as  applicable  to  persons  or  things  eju.sdem  generis 
with  those  that  have  gone  befoi'C  (a).  The  words  "other  instrument "  in  the  [754] 
2tSth  clause  nuist  therefore  be  read  as  applicalile  to  insurances,  sales  or  purchases  of 
reversions,  amuiities,  and  endowments.  And  this  is  lendered  more  clear  by  the  words 
which  follow,  "required  in  an^'  of  the  transactions  aforesai<l  ;  '  for,  there  is  no  previous 
mention  of  any  transaction  relating  to  the  Ijorrowiug  of  money  and  granting  del)entures, 
— the  only  piovision  which  could  he  uiged  as  .so  applying  being  the  I'-'th  clause,  which 
provides  "  that  it  shall  be  competent  tor  any  extraordinary  general  meeting,  and  no 
other,  and  such  meeting  and  no  other  is  hereby  impowered,  by  a  majority  which  shall 
consist  of  at  least  two  thirds  in  number  of  the  shareholders  of  the  .society  for  the  time 
being,  &e.,  to  increase  the  capital  stock  of  the  .society,  and  for  that  purpose  to  create 
a  sufficient  number  of  new  or  additional  shares,  ifec,  and  also  to  impowcr  and  require 
the  directors  to  borrow  or  take  up  on  mortgage  of  the  real  estate  or  chattels  belonging 
to  the  society,  or  on  such  other  securities  as  to  such  meeting  may  seem  lit,  any  sum 
of  money  which  such  meeting  may  deem  expedient,"  I'fec.  That  only  pi'ovides  generally 
that  an  cxtiaoidinaiy  general  meeting  of  the  shareholders  may  grant  power  to  the 
directors  to  borrow  money  under  special  and  extraordinary  circumstances.  Seeing 
the  long  interval  l)ctween  that  clause  and  the  L'8th,  I  cannot  reconcile  my  mind  to 
the  supposition  that  it  could  be  one  of  the  "transactions"  intended  to  be  referred  to 
in  the  last^mentioned  clause.  This  renders  it  unnecessary  to  inquire  whether  or  not 
the  44th  and  46th  sections  of  the  7  &  8  Vict.  c.  1 10,  apply  to  this  case.  It  seems 
to  me  to  be  very  clear  that  the  28th  clause  refers  to  the  27th  only  ;  and  for  these 
rea.sons  I  am  of  opinion  that  the  plaintili'  is  entitled  to  succeed  upon  both  points. 

Williams,  J.  I  am  entirely  of  the  same  opinioiL  As  to  the  objections  which 
are  not  founded  upon  the  [755]  28th  clause  of  the  deed  of  settlement,  I  agree  with 
the  Lord  Chief  Justice  in  thinking  that  it  is  enough  to  say  that  this  case  is  governed 
bj'  that  of  ■/'/)(■  lloffal  Ihiiixk  Bank  v.  Tiin/uand,  (j  KUis  Si  B.  227.  It  is  agreed  that  the 
facts  shall  be  given  in  evidence  under  non  est  factum  :  if  extended  in  a  plea,  it  woidd 
be  precisely  in  the  terms  of  that  case.  As  to  the  objection  arising  on  the  28th 
clause,  I  should  have  great  ditliculty  in  coming  to  the  conclusion  contended  for  on 
the  part  of  the  defendants.  In  the  first  place,  I  doubt  whether  it  was  competent 
to  the  company  to  stipulate  that  a  contract  which  the  statute  (ss.  44,  46)  declares 
valid  if  sigtierl  by  two  directors,  shall  not  be  valid  unless  signed  l)y  three.  Again, 
I  doubt  the  accuracy  of  the  law  as  laid  down  by  Lord  Wensleydale  in  Ernest 
v.  Nicholl.s, — at  least  to  the  extent  to  which  he  goes.  But  it  is  uinieces.sary  to  con- 
sider these  points,  because  I  entirely  concur  with  my  I.oi-d  in  thinking  that  the  28th 
clause  of  the  deed  of  settlement  was  meant  to  apply  only  to  the  transactions  referred 
to  in  the  27th  :    and  that  cleaily  will  not  include  a  transaction  of  this  sort. 

GitoWDKit,  .1.  I  am  of  the  same  opinion  upon  both  points.  1  was  party  to  the 
decision  of  the  Kxche(iuer  (  hanibcr  in  The  Uoijal  llriMi  Jlank  v.  Tiiri/naml :  and,  not 
only  do  I  think  we  are  bound  liy  it,  but  I  am  persuaded  that  it  is  a  right  decision, 
and  must  govern  this  case.  Tlieie,  there  was  an  aileg.ition  in  the  jjlca,  that  there  was 
no  resolution  authorizing  the  making  of  the  bond,  and  the  plea  was  held  l)ad.  Assum- 
ing that  it  w;is  proved  here  that  there  was  no  such  meeting  or  resolution  as  the  deed 
of  settlement  requires,  the  ease  stands  in  this  respect  precisely  on  the  same  footing 
as  the  plea  in  that  case.  With  I'egard  to  the  attempted  distinction  on  the  second 
point,  that  there  is  enough  on  the  face  of  them  to  nullify  these  debentures,  inasmuch 
as  [756]  they  have  only  the  signatui'c  of  two  directors,  whereas  the  28th  clause  of  the 
deed  requires  that  of  three,  -1  incline  to  think  with  my  Lord  that  the  28t,h  clause 
ajjplies  only  to  the  instrunuMits  and  tr;ui.sactions  referred  to  in  the  27th.  1  do  not, 
however,  wish  to  be  understood  as  giving  a  positive  opinion  ujion  that  point,  not 
having  had  sutlicicnt  time  to  consider  it.  But  I  am  dearl}'  of  opinion  that  the  want 
of  the  required  number  of  signatures  does  not  in  the  slightest  degree  iitt'ect  the  validity 

(a)  Sec  Dwarris  on  Statutes,  2nd  edit.  621,  6.57. 
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of  the  document.  In  any  way,  therefove,  of  construing  the  "iSth  chiuse, — whether  as 
referring  to  the  STth  clause  or  to  the  I'Jth, — it  seems  to  me  that  it  affords  no  answer 
to  the  argument  which  has  been  urged  on  the  part  of  the  plaintiffs. 

WiLLES,  J.  I  am  of  the  same  opinion.  As  a  general  rule,  a  corporation  is  bound 
by  an  instrument  under  its  seal,  unless  it  can  be  shewn  that  its  execution  was  obtained 
by  fraud,  oi'  there  is  some  illegality  in  the  transaction.  There  is  nothing  of  the  .sort 
here,  and  therefore  nothing  to  take  this  case  out  of  the  general  rule. 

Judgment  for  the  plaintiffs  (a). 

(a)  The  court  of  Queen's  Bench  gave  judgment  in  the  case  of  The  Prince  of  Wales 
Atsmrance  Society  v.  The  Athenieum  Assurance  Society,  in  Easter  Term,  1858,  holding 
that  a  policy  bona  fide  executed  by  three  directors  under  the  seal  of  the  company  was 
not  void  because  there  had  been  no  previous  order  of  three  directors  (countersigned  as 
required  liv  the  20th  clause  of  the  deed)  for  affixing  the  seal  thereto.  See  31  Law 
Times,  149. 

Lord  Campbell,  in  giving  judgment,  after  stating  the  facts,  says, — "Under  these 
circumstances,  the  defendants'  counsel  contended  that  they  were  entitled  to  have  the 
verdict  entered  for  them  on  the  pleas  of  non  est  factum,  and  that  they  had  not  granted 
the  policies ;  that  the  previous  order  was  a  condition  precedent  to  the  power  of  the 
directors  to  attix  the  seal  to  the  policies,  so  that  without  proving  such  an  oi'der  a  prima 
facie  [757]  case  could  not  be  made  out  for  the  plaintitt's  ;  that,  for  the  want  of  previous 
orders  signed  hy  three  directors  and  the  manager  under  sect.  20  of  the  deed  of  settle- 
ment, the  policies  were  absolute  nullities,  and  were  incapable  of  confirmation  by  the 
defendants,  although  the  plaintiffs  might  have  I'egularly  paid  and  the  company  received 
the  premiums  upon  them  for  twent}'  years,  although  the  premiums  during  all  that 
time  might  have  increased  the  dividends  received  by  the  shareholders,  and  although 
the  gr.-inting  of  the  policies  was  within  the  scope  of  the  general  authority  of  the 
directors  and  for  the  benefit  of  the  sharcholdeis.  This  reasoning  proceeds  upon  the 
assumption  that  all  who  deal  with  the  company  have  notice,  before  any  negotiation 
begins,  of  the  deed  of  settlement,  and  are  bound  to  make  themselves  masteis  of  its 
contents.  But,  if  it  were  established  that  all  the  world  must  be  presumed  to  have 
notice  of  all  the  contents  of  all  the  deeds  of  settlement  framed  by  all  the  companies 
under  the  7  &  8  Viet.  c.  110,  does  it  follow  that  a  policy  under  the  seal  of  such  a 
company,  which  is  bona  fide  entered  into,  which  is  not  contrary  to  the  rules  of  the 
common  law  nor  to  any  enactment  in  the  7  &  8  Vict.  c.  liO,  or  in  any  other  stiitute, 
and  which,  when  executed,  may  have  been  for  the  benefit  of  the  shareholders,  is 
absolutely  void  if  any  formality  has  been  omitted  which  is  prescribed  hy  the  deed  of 
settlement?  If  a  deed  under  the  seal  of  the  company  contains  matter  contrary  to  the 
deed  of  settlement,  of  which  the  party  dealing  with  the  company  has  notice,  and  this 
works  a  prejudice  to  the  shareholders,  we  do  not  doubt  that  the  deed  is  illegal,  and 
that  it  may  be  avoided  by  a  special  plea  disclosing  the  illegality.  But  the  .simple 
omission  of  a  formality,  or  variation  from  the  form  required  b^'  an  article  in  the  deed 
of  settlement  does  not,  we  conceive,  make  a  deed  under  the  seal  of  the  company  a 
nullity.  We  consider  the  directions  in  sect.  20  of  this  deed  of  settlement  to  be  only 
for  the  guidance  of  the  directors,  and  to  be  intended  to  operate  only  as  between  them 
and  the  shareholders.  If,  from  neglecting  them,  any  prejudice  arises  to  the  share- 
holders by  too  many  risks  being  taken,  or  in  any  other  way,  the  directors  may  be 
liable  to  the  shareholdei's  ;  but  this  is  veiy  different  from  saying  that  a  party  who  has 
bona  tide  insured  a  sum  of  money  by  such  a  deed  on  a  life,  should  lose  that  money 
when  the  life  drops,  and  shall  lose  all  the  premiums  he  has  [758]  paid  upon  it,  although, 
when  the  policy  was  executed,  it  was  an  advantageous  bargain  for  the  shareholders. 
If  a  customer  dealing  with  this  company  for  a  life-policy  is  bound  to  inspect  tlie  deed 
of  settlement  at  all,  he  sui-ely  has  done  enough  if  he  attends  to  sect.  28,  which  regu- 
lates the  manner  in  which  policies  shall  be  framed  and  executed.  And  the  policies  in 
question  are  in  all  respects  framed  and  executed  according  to  the  rules  there  laid 
down."  "  It  is  truly  said  that  such  regulations  ai-e  introduced  into  the  deed  of 
settlement  for  the  isrotection  of  the  shareholders  ;  but  the  shareholders  have  reason- 
able protection  from  them  without  saying  that  any  departure  from  the  regulations 
must  of  necessity  nullify  the  policy,  for,  if  they  are  violated  by  the  directors,  the 
directors  are  answerable  for  the  breach  of  them  to  the  shareholdei's  ;  and,  if  there 
has  been  an  illegal  agreement  between  the  directors  and  the  party  efl'ecting  the  policy. 
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[760]     I'ELLArr  r.  Makkwick.     Jan.  L'Ttli,  18.58. 

The  court  refused  to  refer  an  action  upon  bills  of  exchaiii^e  to  the  master,  iimlcr  the 
compulsory  clauses  of  the  Common  Law  Procedure  Act,  18.54. 

Thi.s  wiis  an  action  to  recover  4661.  7s.  for  principal  and  interest  due  upon  six 
bills  of  exchange  drawn  by  the  defendant  upon  and  accepted  by  one  Alfred  Maikwick. 

Upon  an  affidavit  by  the  plaintirt"s  attorney,  that  he  was  informed  and  l)elieved 
that  the  acceptor  of  the  bills  had  since  the  date  thereof  l)een  adjudged  a  bankrupt, 
that  a  small  dividend  had  been  received  by  the  phiintitF  out  of  his  estate  in  respect  of 
the  bills,  and  that,  on  being  served  with  the  copy  writ  of  summons  in  this  action,  the 
defendant  admitted  having  drawn  the  bills. 

to  the  prejudice  of  the  shareholders,  the  policy  would  be  illegal,  and  by  a  special  plea 
it  might  be  avoided.  We  must  bear  in  mind  that  there  are  no  nullifying  words  in 
the  20th  section  of  the  deed  of  settlement,  and  that  they  may  well  be  considered  as 
directory,  instead  of  creating  by  implication  a  condition  precedent,  which  might  work 
such  enormous  injustice.  Wherever  the  party  dealing  with  such  company  knowingly 
combines  with  the  directors  to  do  any  act  ultra  vires,  to  the  prejudice  of  the  share- 
holders,— as,  for  instance,  to  throw  upon  them  unlimited  liability,  whereas  the  directors 
are  required  so  to  frame  policies  as  to  confine  the  remedy  of  the  assured  to  the  capital 
and  funfls  in  the  hands  of  the  company, — the  shareholders  might  very  fairly  and 
reasonably  deny  their  liability  on  the  policy  :  but  it  would  be  most  unjust  to  allow 
them  to  take  advantage  of  an  irregularity  of  the  directors  (who  are  denominated  their 
agents),  although  they  cannot  shew  that  they  are  in  any  respect  prejudiced  by  the 
irregularity,  and  the  assured  cannot  be  charged  with  any  fraud  or  impropriety.  The 
question  is,  did  the  legislature  mean  that  the  company  may  avoid  all  their  contracts 
unless  the  formalities  prescribed  by  the  statute  and  the  deed  of  settlement,  both  in 
the  form  of  the  contract  and  iu  the  process  of  making  it,  have  been  complied  with  ? 
In  support  of  the  affiimative,  it  is  said  that  the  directors  are  agents  with  limited 
authority  ;  that  the  contractors  have  notice  of  the  limit,  because  the  statute  confers 
the  authority  sul)jeet  to  the  piovi  [759]-sioiis  of  the  act  and  the  deed  of  settlement, 
which  is  registered  for  pulilic  inspection  ;  that  the  shareholders  are  the  principals,  and 
that  they  have  an  unlimited  power  of  repudiation, — although  this  would  be  an  unlimited 
power  to  defraud.  Conceding  the  impossible  supposition  that  every  contractor  has 
read  and  nndeistooil  all  these  provisioius,  the  statute  relied  upon  would  have  efl'ect, 
if  these  pi'ovisions  were  held  to  create  a  <luty  in  the  directors  and  shareholders  inter 
se,  and  thus  enabling  the  eompan}'  to  avoid  contracts  in  which  some  of  the  provisions 
are  not  complied  with,  if  the  contractor,  with  actual  notice  of  the  provisions  has 
knowingly  combined  with  the  dii'ectors  to  omit  them,  to  the  piejudice  of  the  share- 
holders, as  in  the  case  of  partnership  deeds." 

His  lordship  then  ol).serves  at  some  length  upon  the  various  provisions  in  the 
statute  and  in  the  deed,  and  also  upon  the  cases  of  f'idlci/v.  T/te  Pli/nuniih  (hiiuliHij  ami 
Bakinq  Company,  2  Kxch.  711,  Enu'.<t\'.  XichoUs,  6  House  of  Jjords  Cases,  401,  Sndth  v. 
The  Hull  Ghus  Comjjuni/,  8  C.  B.  ()68,  1 1  C.  B.  897,  Hill  v.  The  MaiirhesUr  and  Salfoi-il 
JFalrr  IVmh  ('oiit/imii/,  2  B.  &  Ad.  .5.54,  llorton  y.  The  ircatiiiiHsIci-  I mpivpeauiil  Coni- 
missioiiers,  7  Exch.  780,  The  Royal  Briliah  Bank  v.  Tuiymind,  '>  Ellis  Sc  B.  248,  7  Kills 
&  B.  .'527,  Ayar  v.  The  .ilhmuium  Life-^ls.iarauce  Society,  .'!  C.  B.  (X.  S.)  725,  Bill  v. 
J'hi!  iJarenth  rallcy  lluilway  (Joinpany,  i  Hurlst.  &  N.  ,305,  and  Ban/ate  v.  Shdiiridifc, 
5  House  of  Lords  Cases,  .310. 

Speaking  of  Brncsl  v.  Nicltolh,  he  says, — "  \\'e  are,  of  course,  l)ouu(l  by  the  judg- 
ment of  the  House  of  Lords  in  that  case,  and  we  should  all  most  heartily  have  con- 
curred in  it,  the  (piestion  having  been  '  as  to  a  special  contract  to  do  the  very  unusual 
thing  of  purchasing  by  one  company  the  trade  of  another.'  But  wo  are  not  bound  by 
the  extra-judicial  observations  of  any  noble  and  learned  lord  delivered  in  that  as.sembly, 
though  they  are,  no  doubt,  entitled  to  high  consideration."  And  he  concludes  this 
part  of  his  judgment  thus, — "For  these  I'casons  .md  on  tluwe  authorities  we  think, 
that,  notwithstanding  the  dicta  (jf  the  noble  and  learned  lords  refencd  to,  the  verdict 
for  the  plaintili's  on  tin;  pleas  of  non  est  factum,  and  that  (he  dcfenilauts'  company  did 
not  gi'ant  the  [jolicies,  ought  not  to  l)c  (listurl)ed.  Our  apology  for  entering  so  inuch 
at  length  into  these  comments  on  the  sUitute  and  the  authorities  is,  to  shew  our 
respect  for  the  two  noble  .anil  learned  loids  whose  dicta  were  cited." 
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Aspliuid  moved  for  a  i-ulc  calling  upon  the  defendant  to  shew  oanse  why  the  case 
shonld  not  be  referred  to  the  Master  nndoi-  the  3rd  section  of  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125.  [Cockbiirn,  C.  -T.  AVhat  is  there  to  shew- 
that  the  matter  in  dispute  here  cannot  conveniently  be  tried  in  the  ordinary  way  ?] 
The  plaintiff'  is  naturally  anxious  to  avoid  the  uiniecessary  expense  and  delay  of  a 
trial,  where  there  can  be  nothing  in  dispute.  [Cockburn,  C.  J.  The  object  of  the 
statute  was  to  relieve  the  court  from  the  necessity  of  trying  complicated  questions  of 
account.]     It  is  the  practice  at  Chambers  to  make  such  ordei's  in  cases  of  this  sort. 

Cockburn,  C.  J.  The  3rd  section  of  the  17  &  18  Vict.  c.  125,  provides,  that,  if  it 
be  made  to  appear  to  the  satisfaction  of  the  court  or  a  judge  that  the  matter  in 
dispute  consists  wholly  or  in  pait  of  matters  of  mere  account  which  cannot  conveni- 
ently be  tried  in  the  ordi-[761]-nary  way,  it  shall  be  lawful  for  the  court  or  judge  to 
lefer  it  to  an  arbitrator  or  to  the  Master.  Here,  the  plaintiff"  sues  the  defendant  as 
the  drawer  of  certain  liills.  It  is  not  a  matter  of  mere  account.  The  clause  clearly 
was  not  meant  to  apply  to  such  a  case. 

WiLLiAJis,  J.,  and  WiLLES,  J.,  concurring  («), 

Rule  refused. 

Helliwell  v.  Hobson  and  Another.     Jan  28th,  1858. 

The  court  will  not  deprive  the  plaintiff"  of  the  right  to  lay  his  venue  where  he  pleases, 
unless  there  is  a  manifest  preponderance  of  convenience  in  a  trial  at  the  place  to 
which  it  is  sought  to  change  the  venue. 

This  was  an  action  brought  by  the  plaintiff"  against  the  defendants  for  having 
published  in  a  newspaper  called  the  Derhi/shire  Advertiser,  and  Derhi/,  Ashhourne,  fFirh- 
vorth,  Bdper,  lllo.rekr,  and  North  Staffordshire  Journal,  the  following  alleged  liliel 
against  him: — "Mr.  and  Mr.s.  German  Reed's  enterfcxinment,  and  the  lil)rarian  to  the 
Mechanics'  Institute  (thereby  meaning  the  plaintiff").  On  Friday  evening  last,  Mr.  and 
Mrs.  German  Reed  gave  their  admiralile  entertainment  in  the  Lecture  Hall,  Derby. 
The  attendance  was  satisfactory,  and  the  performance  was  extremely  well  i'ecei\"ed. 
Some  of  our  readers  may  probably  have  i-emarked  that  this  enteitainment  was  not 
announced  in  the  Derbi/shirc  Advertiser ;  and,  as  the  omission  was  equally  unjust  to 
ourselves  and  to  Mr.  and  Mrs.  Reed,  we  may  with  propi'iety  mention  the  cause  of  it 
here.  It  appears  (and  we  state  the  fact  from  a  conversation  with  Mr.  Reed  himself) 
that  Mr.  Helliwell  (meaning  the  plaintiff"),  the  librarian  to  the  Derby  Mechanics' [762] 
Institute,  received  instructions  from  Mr.  Reed  to  adveitise  the  entertainment  in  the 
Derby  papers,  and  to  forward  the  usual  free  tickets  to  the  editor  of  each  journal. 
Presuming  on  his  (meaning  the  plaintift"'s)  position,  and  thinking,  perhaps,  that  he 
could  with  .safety  gratify  a  personal  feeling  towards  this  journal,  Mr.  Helliwell  (rnean- 
ing  the  plaintiff")  disregarded  these  orders  :  the  advertisement  was  forwarded  to  the 
Mercury  and  the  Reporter,  but  neither  advertisement  nor  ticket  found  its  way  to  our 
office.  The  subject  is  only  worth  alluding  to,  in  order  to  place  professionals  who  may 
intend  to  visit  Derby  on  their  guard  ;  so  that  they  may  not  in  future  be  defrauded  of 
that  publicity  which  they  desire.  Mr.  Helliwell  (meaning  the  plaintiff")  should  know, 
too,  that  he  will  not  be  allowed  to  pursue  with  impunity  a  similar  course  of  conduct 
to  that  of  which  we  have  had  to  complain." 

The  plaintiff"  having  delivered  his  declaration,  laying  the  venue  in  Middlesex,  the 
defendants  pleaded  not  guilty,  and  a  justification  a\'erring  the  alleged  libel  to  be  true  ; 
and  now 

Archibald  moved  for  a  rule  nisi  to  change  the  venue  to  Derbyshire.  The  motion 
was  founded  upon  an  affidavit  which  stated,  that  the  newspaper  in  which  the  alleged 
libel  was  pulilished  was  printed  and  published  at  Derby,  and  that  the  priucipal  cir- 
culation thereof  was  in  Derbj',  and  it  had  but  a  very  small  circulation  in  ^liddlesex ; 
that  the  defendants  had  at  least  five  or  more  material  witnesses  to  establish  their 
defence,  the  whole  of  whom  resided  in  Derby  or  the  neigh Itourhood,  and  none  of  whom 
resided  in  Middlesex,  except  Mr.  Reed,  who,  it  was  believed,  resided  in  London,  but 
was  consttintly  travelling  about;  that  the  defendants  themselves,  who  would  neces- 
sarily be  called  as  witnesses,  resided  near  Derby ;  that  the  plaintiff^  resided  at  Derby, 

(a)  Crowder,  J.,  was  absent. 
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iind  it  \v;is  Ijclieved  all  the  witnesses  whom  the  plain  [763]-titr  idiiIiI  siilipcnia  in 
support  of  his  case  resided  at  or  near  Derln',  and  that  he  had  no  material  witness 
residing  elsewhere,  unless  it  were  Mr.  Heed,  whom  the  defendants  intended  to  suh- 
pii'na  ;  that,  if  the  cause  were  tried  in  Middlesex,  the  expenses  would  he  at  least  !SOl. 
more  than  if  it  took  place  in  Derln'  ;  that  the  plaintiff  was  in  very  poo  circumstances, 
and  it  was  extremely  prohalile  that  he  would  not  be  able  to  ])ay  the  defendants'  costs 
in  case  he  failed  in  the  action  ;  that  the  deponent  had  read  an  affidavit  of  the  plaintiff, 
in  which  he  alleged  his  belief  that  he  could  not  have  a  fair  and  impartial  trial  in  Derby, 
by  reason  of  the  prejudice  excited  against  him  by  the  (circulation  of  placards  tending 
to  vilify  his  character  ;  that  the  deponent  believed  that  the  class  of  persons  likely  to 
sit  on  the  jury  at  the  assizes  for  Derby  were  not  likely  to  be  prejudiced  against  the 
plaintiff",  and  that  the  plaintiff' could  have  as  fair  and  impaitial  a  trial  in  that  county 
<as  in  Middlesex.  The  affidavit  concluded  with  a  positive  denial  that  the  defendants 
or  either  of  them  were  diiectly  or  indirectly  concerned  in  the  printing  or  circulation 
of  the  placards  referred  to. 

C'rowdek,  J.  I  think  no  sufficient  ground  has  been  laid  for  changing  the  venne 
in  this  case.  The  plaintiff'  had  the  right  to  lay  his  venue  where  he  chose.  And,  from 
the  circumstjince  of  the  newspaper  containing  the  libel  being  published  in  Derby,  and 
the  circulation  of  ott'en.sive  placai-ds  there,  the  plaintiff'  might  fairly  apprehend  that  he 
would  not  have  an  imjjartial  trial  there.  And  it  is  not  shewn  what  witnesses  he  may 
have.  I  therefore  do  not  think  the  defendants  have  made  out  any  case  to  entitle  them 
to  a  rule.  It  should  at  least  be  made  to  appear  that  the  convenience  of  a  trial  at 
Derby  greatly  preponderates. 

Kule  refused. 

[764]     Dove  v.  Eley,  a  Prisoner.     Jan.  29th,  1858. 

Where  an  application  for  the  discharge  of  a  prisoner,  under  the  43  G.  .3,  c.  I  23,  on 
the  grouufl  that  he  has  been  declined  in  execution  for  a  year  for  a  sum  under  201., 
is  made  before  the  expiration  of  the  ten  days'  notice  mentioned  in  the  129th  rule  of 
Hilary,  1853,  a  rule  nisi  only  can  be  granted. 

Ileaton  moved  foi-  the  discharge  of  the  defendant  under  the  48  (t.  3,  c.  123,  he 
having  been  detained  in  execution  at  the  suit  of  the  plaintiff  in  tliis  action  for  twelve 
months  for  less  than  201.,  exclusive  of  costs.  It  appeared  that  the  notice  of  the 
intended  application  had  not  been  given  until  the  26th  instant.  [Willes,  J.,  referred 
to  the  r29th  rule  of  Hilary,  1853,  which  provides  that  "a  rule  or  order  for  the  dis- 
charge of  a  prisonei-  who  has  liecn  detained  in  execution  a  year  for  a  sum  under 
201.,  may  be  made  alisolute  in  tlic  first  instance,  on  an  affidavit  of  notice  given  ten 
days  before  the  intended  ai)plication,  which  notice  may  be  given  before  the  year 
expires."  In  the  absence  of  a  pro])er  notice,  you  can  only  have  a  lule  nisi.]  The 
language  of  the  rule  is  affirmative  only  :  it  is  in  the  discretion  of  the  court. 

Cot'Kl'.UUN,  C.  J.  We  can  only  grant  a  rule  nisi.  The  plaintifi'  has  a  right  to 
expect  that  the  a|)[)lication  to  the  court  will  iiol  be  made  until  \.\w,  (,'leventh  day. 

The  rest  of  the  court  concurring, 

A  rule  nisi  was  granted  (see  the  next  case). 

[765]     iIl'.Ml'llK^:^s  r.    ll.\Ki:ii:r  Fijanks,  a  Prisoner.     Feb.  1st,  1858. 

A  defendant  who  has  lain  in  ])Tison  in  execution  on  a  judgment  in  ejectment  for  more 
than  twelve  nxjutiis,  is  still  entitled  to  be  flischarged  on  motion,  under  the  tS  (J.  3, 
c.  123,  s.  1,  notwithstanding  the  alteration  in  the  form  of  the  proceedings  luidei'  the 
Common  Law  {'roccdnre  Act,  1852. 

Pearce  moved  for  a  rule  absolute  under  the  4S  (1.  3,  c.  123,  s.  1,  to  discharge  the 
dcfcTidant  from  custody  inuler  an  execution  in  an  action  of  ejectment,  she  having  lain 
in  prison  foi'  more  than  twelve  months  for  t'.e  costs  of  an  action  of  ejcctnuvit,  amounting 
to  901.  2s.  4d.  The  action  had  been  commen('ed  since  the  coming  into  operation  of 
the  Common  Law  I'ror'cdure  Act,  1852.  The  jiroper  ten  d.iys'  notice  wa.s  given  on 
the  12th  of  January.  He  referred  to  Ihic  d.  T/iirlJall  v.  H'aid,  2  M.  .fc  W.  (i5,  anil 
Jhc  (I.  DaJJhi/  V.  Sinclair,  5  i)owl.  1',  ('.  Cil."!,  to  siicw,  that,  before  tlie  late  act,  a  dofen- 
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dant  ill  custody  for  the  iioiuiiial  damages  and  costs  in  an  action  of  ejectment  was  entitled 
to  be  discharged  under  the  act.  The  question  was  whether  the  alteration  in  the  nature 
and  form  of  the  action  of  ejectment  effected  by  the  168th  and  following  sections  of  that 
act  took  the  case  out  of  the  operation  of  the  48  G.  3,  c.  123.  [Willes,  J.  The  question 
is,  whether  the  language  of  the  207th  section  of  the  Common  Law  Procedure  Act, 
1852, — that  "  the  effect  of  a  judgment  in  an  action  of  ejectment  under  this  act,  shall 
be  the  same  as  that  of  a  judgment  in  the  action  of  ejectment  heretofore  used," — is 
sufficient  to  bring  the  new  form  of  pioceeding  within  the  48  G.  3,  c.  123.] 

HoU  shewed  cause.  The  48  G.  3,  c.  123,  was  not  intended  to  apply  to  actions  of 
this  sort.  The  1st  section  recites  that  "it  might  tend  greatly  to  the  relief  of  certain 
debtors  in  execution  for  small  debts,  and  at  the  same  time  occasion  no  material  prejudice 
to  trade  and  public  credit,  if  such  debtors  should,  after  a  limited  period  of  imprison- 
ment, be  allowed  the  benefit  of  a  dis-[766]-charge  therefore,  the  creditors  at  whose 
suit  they  were  so  in  execution  being  at  the  same  time  authorized  to  take  out  other 
writs  of  execution  against  the  land  and  goods  of  such  debtors,  or  to  use  other  remedy 
for  the  satisfaction  of  their  debts,  as  if  the  persons  of  such  debtors  had  never  been 
taken  in  execution  : "  and  it  then  enacts  that  all  persons  in  execution  upon  any  judg- 
ment for  any  debt  or  damages  not  exceeding  201.,  exclusive  of  the  costs  recovered  by 
such  judgment,  and  who  shall  have  lain  in  prison  thereupon  for  tiie  .space  of  twelve  suc- 
cessive calendar  months,  shall  be  forthwith  discharged  out  of  custody  as  to  such  execution, 
by  the  rule  or  order  of  the  court.  [Willes,  J.  Do  you  dispute  that  that  statute  applies 
to  a  judgment  in  ejectment?]  The  court  of  Queen's  Bench  held  that  it  did  not,  in 
the  case  of  Doe  v.  Iteimoldg,  10  B.  &  C.  481,  where  Lord  Tenterden  says  :  "The  object 
of  the  statute  was,  to  relieve  persons  in  execution  upon  a  judgment  for  a  debt  or  damages. 
Here,  the  defendant  is  in  execution  for  the  costs  of  an  ejectment.  The  object  of  a 
party  instituting  such  a  proceeding  is,  to  recovei'  the  possession  of  the  land,  and  not 
any  debt  oi'  damages."  [Cockburn,  C.  J.  Ejectment  has  repeatedly  since  that  time 
been  held  to  be  within  the  48  G.  3,  c.  123.  Then  comes  the  207th  section  of  the 
15  &  16  Vict.  c.  76,  which  says  that  the  efTect  of  a  judgment  in  ejectment  under  this 
act  shall  be  the  same  as  that  of  a  judgment  in  ejectment  was  before.]  In  Doe  d. 
ThrcIfaU  v.  Ward,  2  M.  &  W.  65,  the  court  of  Exchequer  held  themselves  bound  by 
the  strict  letter  of  the  statute,  though  they  thought  the  case  not  within  its  spiiit.  Now, 
it  is  no  longer  even  within  the  words  of  the  statute  ;  for,  no  damages  are  recovered  in 
ejectment,  but  merely  the  possession  of  the  land.  [\\'illiam.s,  J.  Do  you  contend 
that  the  legislature,  in  passing  the  Common  Law  Procedure  Act,  1852,  intended  to 
alter  the  settled  law  in  [767]  this  respect?]  It  would  hardly,  perhaps,  be  justifiable 
to  pi-ess  the  argument  so  far  as  that :  but,  the  technical  ground  of  the  former  decisions 
having  ceased,  the  court  will,  it  is  submitted,  cease  to  give  a  technical  effect  to 
the  words  of  the  old  statue,  and  adopt  the  conclusion  of  Lord  Tenterden  in  Doe  v. 
Reynolds. 

Cockburn,  C.  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  be  discharged 
from  custody  under  the  execution  in  this  action.  It  is  admitted,  on  the  part  of  the 
plaintiff,  that,  prior  to  the  passing  of  the  Common  Law  Procedure  Act,  1 852,  a  defen- 
dant who  had  been  in  custody  in  execution  for  the  nominal  damages  and  costs  in  an 
action  of  ejectment  for  more  than  twelve  successive  calendar  months,  was  entitled  to 
be  discharged  bv  virtue  of  the  48  G.  3,  c.  123,  s.  1.  If  the  question  had  now  arisen 
for  the  first  time,  I  must  confess  I  should  have  entertained  considerable  doubts  whether 
the  provision  in  that  statute  ought  to  be  applied  to  an  action  of  ejectment.  But  the 
law  upon  that  subject  has  long  since  been  settled  ;  the  case  of  Doe  v.  Hei/nolda,  10  B. 
&  C.  481,  having  been  distinctly  over-ruled  by  subsequent  decisions.  Then  comes  the 
question  whether  the  Common  Law  Procedure  Act,  1852,  has  in  any  way  altered  the 
state  of  the  matter.  I  am  clearly  of  opinion  that  it  has  not.  The  207th  section 
enacts  that  the  efl'ect  of  a  judgment  in  an  action  of  ejectment  under  that  act  shall  be 
the  same  as  that  of  a  judgment  in  an  action  of  ejectment  theretofore  used.  There 
being  this  express  provision,  that,  although  the  form  of  the  judgment  in  ejectment 
is  somewhat  altered,  it  is  to  have  the  same  efl'ect  as  it  had  before  the  passing  of  the 
act,  I  think  it  is  impossible  to  sa}'  that  the  operation  of  that  section  is  not  to  reserve 
to  the  defendant  all  the  advantages  which  the  law  before  allowed  him,  and,  amongst 
others,  the  right  to  claim  his  [768]  discharge  under  the  48  G.  3,  c.  123.  For  these 
reasons,  1  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 

Williams,  J.     I  am  of  the  same  opinion.     Whatever  was  the  intention  of  the 
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framers  of  the  statute  48  (i.  3,  c.  1"2."5,  its  language  was  such  as  induced  the  courts, 
aftei-  considerable  controversy,  to  hold  that  they  were  not  at  liberty  to  decline  to  apply 
it  to  the  case  of  a  defendant  in  execution  in  an  action  of  ejectment,  being  of  opinion 
that  the  plaintifl'  did  in  that  form  of  action  recover  damages,  though  nominal.  That 
being  so,  the  question  is,  whether  the  provisions  of  the  Common  Law  Procedure  Act, 
IS.Ti.',  was  intended  to  alter,  or  has  the  effect  of  altering,  the  law  in  that  respect.  Now, 
seeing  that  the  object  of  that  statute  was  merely  to  alter  the  procedure,  I  think  it 
would  be  a  strong  thing  to  hold  that  the  effect  of  it  was  to  make  a  substantive  altera- 
tion in  the  law  in  this  respect.  No  doubt  it  must  have  occurred  to  the  legislature 
that  points  like  this  might  arise ;  and  therefore,  to  obviate  inconvenience,  the  sweeping 
provision  in  s  107  was  introduced,  that  the  effect  of  the  judgment  in  ejectment  in  its 
new  foim  shall  he  the  same  as  the  foimer  judgment.  Before  that  statute,  the  effect 
of  a  judgment  for  the  plaintiff  in  ejectment  was,  to  enable  the  plaintiff  to  keep  the 
defenflant  in  execution  only  for  twelve  months.  To  accede  to  the  argument  of  Mr. 
HoU,  would  be  to  hold  that  the  effect  of  the  judgment  is  altered  in  a  most  material 
respect. 

WiLLES,  J.,  concurred. 

Rule  absolute. 

[769]     Pkrky  r.  Davis  and  Others.    Jan.  13th,  1858. 

Premises  consisting  of  a  wharf  and  dock,  dwelling-house,  wash-house,  and  court-yard, 
wei'e  demised  under  a  lease  containing  a  covenant  that  the  lessee,  his  executors,  &c., 
should  not  erect  or  build  an}'  edifice  or  structure  whatsoever  on  the  wharf  and  dock, 
or  place  goods  thereon  above  a  certain  height,  itc,  "  nor  do  any  other  matter  or 
thing  of  any  nature  or  kind  which  might  obstruct  the  view  of  the  river  from  the 
^^'hite  Ilart  public-house,  or  that  should  grow  or  lie  a  nuisance  or  annoyance  to  the 
occupier  thei'eof,"  nor  carry  on  a  certain  trade  thereon,  "nor  make  any  external 
alteration  whatsoever  in  the  said  piemises,  nor  any  internal  alterations  in  the  said 
dwellinghou.se  that  may  lessen  the  value  thereof,  without  the  consent  in  writing 
of  the  lessor  for  that  purpose ; "  with  a  proviso  for  re-entry  for  a  breach  : — Held, 
that  this  covenant  absolutely  prohibited  all  external  alteration  in  any  part  of  the 
flemised  piemises,  and  that  the  qualification  as  to  lessening  "  the  value  thereof" 
applied  only  to  inteinal  alterations  in  the  dwelling-house. — Mere  standing  by  and 
seeing  the  lessee  making  alterations  which  are  in  breach  of  his  covenant,  does 
not  operate  as  a  waiver  on  the  part  of  the  lessor. 

Ejectment  for  a  foi-feiturc.  The  defendant  Davis  was  sub-lessee  under  the  plaintiff 
(and  the  other  two  defendants  under  him)  of  premises  in  Duke  Street,  Chelsea,  held 
inider  a  lease  of  the  12th  of  .fune,  18.i(),  which  contained,  amongst  others,  the 
following  covenant  ((/)  :  — 

"That  the  said  .John  Francis  Berry,  his  executoi-s,  &c.,  should  not  nor  would  at 
any  time  or  times  during  the  saifl  term  theieby  gianted  erect  or  build,  or  cause  to 
be  erected  or  built,  any  edifice  or  structure  whatsoever  on  the  said  piece  or  parcel 
of  land  and  dock,  or  an}'  jiart  thereof,  thereby  demised,  whereon  formerly  stood  a 
boat-house,  or  lay  or  cause  to  be  laid  or  placed  on  the  .said  land  or  dock  any  timber, 
coal,  or  any  other  description  of  merchandize  or  other  things  which  should  at  any 
time  or  times  during  the  said  term  exceed  in  height  the  highest  par;  thereof,  or  any 
part  thereof,  three  feet  above  the  level  in  Duke  Street  aforesaid,  except  only  carts, 
waggons,  oi-  other  (carriages  standing  to  load  or  unload  on  the  said  land  or  tlock,  or 
inclose  the  said  land  or  dock  at  an}' lime  dining  the  .said  term  otherwise  than  with 
open  ])ali.sadoes  not  exceeding  in  height  in  any  ])art  thci'cof  six  feet  above  the  said 
l(!\cl  of  Duke  Street  aforesaid,  I  he  same  to  be  fixed  on  a  dwarf  wall  oi'  other  founda- 
tion not  to  exceed  the  height  [770]  i if  one  foot  above  the  level  of  the  .said  street, 
such  foundation  and  palisadocs  to  be  of  any  matcri.ils  the  .said  .John  Francis  Berry, 
his  executors,  \c.,  shall  think  fit ;  noi'  do  any  other  matter  or  thing  of  any  nature  or 
Icind  which  may  obstruct  the  view  of  the  river  from  the  White  Hart  ])ublic-hou.se,  or 
that  shall  grow  or  be  a  nuisance  or  annoyance  to  the  occupier  or  occupiei's  thereof ; 

(a)  This  is  taken  from  the  sub-lease ;  but  it  w.as  in  the  same  terms  as  the  lease 
from  Perry  to  Davis. 
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nor  use  the  said  demised  premises,  or  any  part  tlier'eof,  for  the  purpose  of  carrying  on 
therein  the  trade  or  business  of  an  undertaker  and  carpenter,  or  either  of  them,  nor 
raise  the  roof  of  the  wash-house  belonging  to  the  said  premises  above  the  present 
height  thereof,  nor  make  any  external  alteration  whatsoever  in  the  said  premises,  nor 
any  inteinal  alterations  in  the  said  dwelling-house,  that  may  lessen  the  value  thereof, 
without  the  consent  in  writing  of  the  said  John  Davis,  his  executors,  &c.,  for  that 
purpose."  And  there  was  a  pro\iso  for  re-entry  if  the  rent  should  be  in  ai'rear  twenty 
days,  "  or  if  any  breach  or  failure  should  happen  to  be  made  in  any  or  either  of  the 
covenants,  &c.,  on  the  part  of  Berry,  his  executors,"  &c. 

The  cause  was  tried  Ijefore  Chowder,  J.,  at  the  sittings  at  Westminster  after  last 
Trinity  Term.  The  premises  in  question  consisted  of  a  dwelling-house  and  ofiices  and 
a  small  piece  of  land  or  wharf  and  dock  abutting  on  the  Thames,  opposite  a  public- 
house  called  the  White  Hart.  The  alleged  ground  of  forfeiture  was,  that  the  defen- 
dants had  made  alterations  in  the  premises  in  contravention  of  the  above  co^'enant, — 
by  raising  the  river  wall  three  feet,  removing  the  coping  and  iron  railing  therefrom, 
and  placing  thereon  a  piece  of  timber  about  a  foot  thick,  and  raising  the  level  of  the 
wharf  three  feet, — and  had  created  a  nuisance  thereon  by  making  the  wharf  a  receptacle 
for  manure.  There  was  conflicting  evidence  as  to  the  nuisance,  and  also  as  to  whether 
or  not  the  alterations  (which  consisted,  amongst  [771]  others,  of  raising  the  river  wall 
and  the  level  of  the  whaif,  and  also  the  roof  of  the  wash-house),  were  improvements  : 
and  these  c[uestions  weie  disposed  of  by  the  jury  finding  in  the  negative  as  to  the 
former,  and  in  the  affirmative  as  to  the  latter. 

It  appeared,  that,  whilst  the  alterations  were  going  on,  the  plaintiff  was  repeatedly 
on  the  premises,  near  which  he  resided,  that  he  read  over  the  covenant  to  Davis  and 
told  him  he  could  not  without  a  written  licence  do  what  he  was  doing,  but  did  not 
further  complain. 

This  was  relied  on  for  the  defendants  as  a  waiver  of  the  alleged  forfeiture  :  and  it 
was  contended  that  the  words,  "  that  may  lessen  the  value  thereof,"  applied  to  and 
overrode  the  whole  of  the  covenant  as  to  the  alterations,  and  consequently  that, 
the  jury  having  negati\ed  the  lessening  of  the  value,  there  was  no  breach  of  the 
covenant. 

On  the  other  hand,  it  was  insisted  that  those  words  of  qualification  applied  only 
to  the  internal  alterations, — that  the  covenant  wholly  interdicted  the  making  of 
external  alteration,  and  the  making  of  such  internal  alterations  as  might  lessen  the 
value  of  the  premi.ses. 

The  learned  judge  was  of  opinion  that  this  was  the  true  construction  of  the  cove- 
nant :  but,  the  jur}'  ha\ing  found  that  theie  was  a  waiver,  a  verdict  was  entered  for 
the  defendants,  with  leave  to  the  plaintitt'  to  move :  and  leave  was  also  reserved  to 
the  defendants  to  move  as  to  the  construction  of  the  covenant. 

Atherton,  Q.  C,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintiff"  "  on  the  ground  that  there  was  no  evidence  to  go  to  the 
jury  of  the  plaintiff  having  waived  the  breach  of  the  covenant  not  to  make  external 
alterations  in  the  demised  premises, — the  defendants  to  be  at  liberty,  on  [772]  the 
argument  of  the  rule,  to  contend  that  the  covenant  was  not  shewn  to  have  been  broken 
and  therefore  no  forfeiture  was  shewn,  on  the  ground  that  the  terms  as  to  alterations 
lessening  the  value  applies  to  external  alterations." 

Montague  Smith,  Q.  C,  Hugh  Hill,  t^.  C,  and  Cleave,  shewed  cause.  There  was 
no  breach  of  the  covenant  in  question.  There  is  first  an  absolute  covenant  against 
the  erection  of  any  edifice  or  structure,  however  valuable  or  costly,  on  any  part  of  the 
wharf  01'  dock,  or  the  doing  anything  to  obstruct  the  view  of  the  river  from  the 
White  Hart  public-house.  [Cockburn,  C.  J.  If  "  premises  "  includes  the  wharf,  none 
of  these  covenants  would  be  necessary.]  Certainly  not.  The  court  will,  if  possilile, 
put  a  consistent  and  harmonious  construction  upon  the  whole  instrument.  The  cove- 
nant then  goes  on,  "  nor  raise  the  roof  of  the  wash-house  belonging  to  the  said  premises 
above  the  present  height  thereof,  nor  make  an^^  external  alteration  whatsoever  in 
the  said  premises,  nor  any  internal  alterations  in  the  said  dwelling-house,  that  may 
lessen  the  value  thereof,  without  the  consent  in  writing  of  the  lessor."  The  construc- 
tion sought  to  be  put  upon  this  covenant  on  the  part  of  the  plaintiff"  is,  that  it  is  an 
absolute  covenant  against  external  alteration,  and  a  qualified  covenant  against  such 
internal  alterations  as  may  lessen  the  value  of  the  premises.  This,  it  is  submitted,  is 
not  the  fair  and  natural  meaning  of  the  covenant,  which  is  entire  and  all  contained  in 


3  C.  B.  (N.  S  ) 773.  PERRY    1'.   DAVIS  947 

Olio  sciilciice  :  "thereof"  refers,  not  to  the  ihvelliiig-hoiise  only,  l)iit  to  the  whole 
subject-matter  of  the  demise.  The  proliihitioii  as  to  the  river  frontage  in  the  other 
part  of  the  covenant  shews  that  this  is  the  true  construction.  [CockUurii,  C.  J.  There 
cannot  he  "internal"  altei'alions  in  the  wharf.]  Certain  things  which  are  absolutely 
prohibited  are  specilied  :  [773]  and  then  that  which  the  lessee  may  do  is  to  be  subject 
to  the  ([ualitication  that  they  shall  be  such  things  as  may  not  lessen  the  value  of  the 
premises.  Theie  is  nothing  unrcasonal)le  in  this  view  :  and,  if  the  construction  be 
doubtful  01'  the  language  ambiguous,  the  court  will  rather  lean  against  a  forfeiture. 
As  to  the  waiver, — in  the  absence  of  evidence  of  any  substantive  act  done  by  the 
lessor,  such  as  the  acceptance  of  rent,  it  must  be  conceded  that  the  case  is  not  free 
from  ditliculty.  There  are,  however,  cases  in  equity  where  a  landlord,  having,  with 
knowledge  of  the  forfeiture,  encouraged  the  tenant  to  laj'  out  money  on  the  premises, 
has  been  precluded  from  taking  advantage  of  the  forfeiture.  Here,  the  evidence  was, 
that  the  plaintiff,  who  resided  on  the  spot,  was  repeatedly  on  the  premises  while  the 
alterations  (which  occupied  a  considerable  time)  were  going  on,  and  said  nothing. 
[Williams,  J.  Can  his  doing  and  .saying  nothing  amount  to  a  waiver,  where  his  assent 
oially  would  not?]  His  assent  given  orally  after  the  alterations  had  ))een  m;ule,  would, 
it  is  submitted,  have  operated  a  waiver.  In  Doe  d.  Shepherd  v.  Allen,  3  Taunt.  78, 
where  a  i|uestion  of  this  sort  arose,  Sir  J.  Manstield  says, — "It  was  suggested  that  a 
great  deal  of  money  had  been  laid  out  by  the  defendant  in  altering  and  inipioving 
these  premises  ;  that  was  not  merely  a  circumstance  for  the  consideration  of  a  court 
of  eijuity  :  if  the  plaintiff  lay  by  and  saw  that  laid  out,  it  was  a  strong  circumstance 
from  which  a  juiy  might  imply  consent  to  the  alteration."  [Williams,  J.  The  decision 
there  was,  that  some  positive  act  of  waiver  is  necessary  :  and  Heath,  J.,  says  :  "There 
aie  a  great  many  cases  in  the  old  books,  where  it  is  held  that  a  mere  knowledge  and 
acquiescence  in  an  act  constituting  a  forfeiture,  does  not  amount  to  a  waivei.]  In 
Ihr  d.  Knii/hl  v.  limce,  E.  &  M.  .'U.i,  which  was  an  ejectment  on  a  forfeiture  foi-  In-each 
of  covenant  in  a  lease  wherein  [774]  the  les.see  covenanted  to  insure  in  the  joint  names 
of  himself  and  the  lessor,  and  in  two  thirds  of  the  value  of  the  premises  demised, — 
it  appeared,  that  the  lessee  had  insured  in  his  own  name  only,  and,  as  contended,  to 
a  less  amount  than  two  thirds  of  the  value  of  the  premises ;  that  both  parts  of  the 
lease  remained  in  the  possession  of  the  lessor,  and  an  abstract  only  had  been  delivered 
by  him  to  the  lessee,  which  contained  no  mention  that  the  insurance  was  to  be  in  the 
joint  names,  though  it  sUited  that  the  insurance  was  to  be  in  two  thirds  of  the  value 
of  the  premises  ;  and  that  the  lessor  of  the  plaintiff'  had  previously  insured  the  premises 
at  the  same  sum  as  the  defemlant  had  :  and  it  was  held  by  Abbott,  C.  .'.,  that  the 
conduct  of  the  lessor  being  such  as  to  induce  a  reasonable  and  cautious  man  to  con- 
clude he  was  doing  all  that  was  necessary  or  required  of  him  by  insuring  in  his  own 
name  and  to  the  amount  insnied,  lie  could  not  recover  for  a  forfeiture,  though  there 
was  no  dispen.sation  or  release  from  the  covenant. 

Atheiton,  ().  C,  and  Cook  Evans,  in  support  of  the  rule.  The  premises  demised 
are  described  in  the  lease  as  "wharf,  dwelling-house,  wash-liouse,  and  court-yard." 
There  a|)[iears  to  have  been  a  strong  desire  on  the  pait  of  the  lessor  to  prevent  all 
interfeieiice  with  the  appearance  of  the  outside  of  the  premises  :  and  this  may  account 
for  the  reduiKlant  expressions  found  in  the  covenant.  It  begins  with  an  absolute  and 
unqualified  prohibition  to  erect  any  edifice  or  structure  whatsoever  on  the  piece  of 
ground  on  which  the  boat-house  formerly  stood.  Then  we  come  to  that  part  which 
foibids  even  a  temporary  incumbrance  or  interference  with  the  outside  of  the  ])remises, — 
"oi-  lay  or  cause  to  be  laid  or  placed  on  the  .said  land  or  dock  any  timlier,  coal,  or  any 
other  de.scription  of  merchandize  or  other  things  [775]  which  should  at  any  time 
during  the  term  exceed  in  height  three  feet  above  the  level  in  i)uke  Street,"  except 
carts,  iVc.,  standing  to  load  or  miloail  ;  "or  inclose  the  said  land  or  ilock  at  any  time 
during  the  term  otherwise  than  with  open  palisadoes  not  exceeding  in  heiglit  six  feet 
above  the  level  of  I)ukc  Street,"  iVc.  Having  thus  |)articiilarly  sjiecitied  what  was 
more  immediately  within  their  minds,  the  ])artics  then  go  on  with  more  general  words, 
which  might  of  themselves  have  co\ered  all  that  the  former  portions  of  the  covenant 
pointed  at,  — "nor  do  any  other  matter  or  thing  of  any  nature  or  kind  which  iiiiiy 
obstruct  the  view  of  the  river  from  the  White  Hart  ])ubliclioiisc,  or  that  shall  grow 
or  be  a  nuisance  or  annoyance  to  the  occupier  or  occupiers  thereof."  'I'lien  comes  that 
part  of  the  covenant  upon  which  the  question  more  immediately  arises,  "  nor  raise 
the  roof  of  the  w;ush  house  belonging  to  the  said  premises  above  the  present  height 
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thereof,  nor  make  any  (external  alteration  whatsoever  in  the  said  premises,  noi'  an}' 
internal  alterations  in  the  said  dwelling-house  that  may  lessen  the  value  thereof,  with- 
out the  consent  in  writing  of  the  lessors  for  that  purpose."  The  fair  construction  of 
that  covenant  manifestly  is,  that  no  external  alterations  shall  be  made,  whatever  may 
be  their  effect  upon  the  value  of  the  premises  ;  and  no  internal  alterations  in  the 
dwelling-house,  that  might  lessen  its  value,  without  the  consent  in  writing  of  the 
lessor.  This,  it  is  submitted,  is  giving  to  the  word  "whatsoever"  its  legal  and  proper 
signification, — kind  and  consequences;  reading  the  covenant  thus  "nor  make  any 
external  alteration  in  the  premises  of  any  kind  or  whatever  its  consequences,  nor  any 
internal  alterations  in  the  dwelling-house  that  may  lessen  the  value  thereof,  without 
the  consent  in  writing  of  the  lessor."  [C'ockburn,  C.  J.  Must  we  not  read  "  external  " 
in  opposition  to  "  internal  ? "  It  can  onlj'  apply  to  something  which  has  an  [776] 
outside  and  an  inside.  Williams,  J.  It  would  have  been  quite  clear,  if  the  latter 
part  of  the  sentence  had  been  put  first.]  As  to  the  alleged  waivei-,  there  clearly  was 
no  evidence  to  sustain  that.  [Cockburn,  C.  J.  You  need  not  trouble  yourself  as 
to  that.] 

Cockburn,  C.  J.  I  am  of  opinion  that  the  rule  to  enter  a  verdict  for  the  plaintiff 
should  be  made  absolute.  The  covenant  is  drawn  in  language  so  ambiguous  and 
confused  as  to  render  it  a  matter  of  gi'eat  difficulty  to  know  what  construction  to  put 
upon  it.  But,  upon  the  whole,  I  think  a  forfeiture  has  been  established,  on  this 
ground : — I  do  not  agree  that  the  altei'ations  which  shall  not  diminish  the  value  were 
intended  to  apply  to  external  alterations  :  for,  according  to  the  ordinary  rule  of 
grammatical  consti'uction,  the  word  "thereof"  must  apply  to  the  last  antecedent, 
which  would  confine  it  to  internal  alterations  in  the  dwelling-house.  It  seems  to  me 
that  the  language  of  the  entire  covenant  is  more  consistent  with  that  construction  than 
the  othei' :  thei'e  shall  be  no  external  alteration  whatsoever  in  the  premises  (whether 
it  may  lessen  or  increase  their  value),  and  no  internal  alterations  in  the  dwelling-house 
that  may  lessen  its  value,  without  the  consent  in  writing  of  the  lessor.  My  only  doubt 
arises  from  the  difficulty  of  giving  any  .sensible  construction  to  the  words  external 
and  internal  as  applicable  to  a  thing  which  is  not  susceptible  of  internal  alterations. 
"The  premises,"  properly  speaking,  are  the  demised  premises,  which  includes  the 
whole.  I  do  not,  however,  think  it  right  to  stand  out  against  the  opinions  of  my 
learned  Brothers,  and  therefore  I  think  the  rule  should  be  made  absolute. 

Williams,  J.  I  am  of  the  same  ojiinion.  I  must  confess  I  have  entertained  con- 
siderable doubt  during  the  course  of  the  argument :  but,  upon  the  whole,  I  think  the 
alteiations  here  were  external  within  the  meaning  [777]  of  the  covenant.  At  first  I 
was  inclined  to  think  that  this  pai-t  of  the  covenant  was  intended  to  apply  to  that 
poi'tion  of  the  premises  which  had  an  outside  and  an  inside.  But  I  have  come  to  the 
conflusion  that  the  word  "  external "  was  meant  to  apply  to  everything  external  to 
the  house,  oi',  as  it  is  popularly  called,  "  out  of  doors."  Then  arises  the  second  ques- 
tion, whether  the  words  "that  may  lessen  the  value  thereof"  were  intended  as  a 
qualification  of  the  former  part  of  the  covenant.  I  think  they  were  not.  External 
alterations  ai-e  absolutely  pi'ohibited  by  the  word  "  whatsoever : "  but  that  word  is 
not  applied  to  the  internal  alterations,  and  therefore  they  were  not  meant  to  be  in  the 
same  category.  Wliat,  then,  ai-e  the}'  to  be 'I  Such  as  do  not  lessen  the  value  of  the 
dwelling-house.  If  so,  the  expression  is,  so  to  say,  exhausted,  and  cannot  be  applied 
to  the  preceding  part  of  the  sentence.  The  evident  intention  of  the  parties  was, 
that  the  outside  of  the  premises  should  be  left  as  it  was.  As  to  the  alleged  waiver, — 
mere  lying  by  will  not  do  ;  there  must  be  some  positive  act  of  waiver. 

Crowder,  J.  I  also  think  the  covenant  has  been  broken,  and  therefore  that  there 
has  been  a  forfeiture.  The  first  view  thrown  out  was,  that  the  word  "  external "  was 
apparently  used  in  contradistinction  to  "internal."  I  think,  however,  upon  considera- 
tion that  it  clearly  means  external  to  the  building  which  is  let  as  part  of  the  premises, 
— all  that  is  outside  the  house  is  external.  I  therefore  think  there  would  have  been 
a  breach  as  to  that.  Any  alteration  in  the  said  premises,  must  be  in  the  demised 
premises, — the  whole  of  the  premises  compiised  in  the  lease.  The  main  question  i.s, 
whether,  to  constitute  a  breach,  the  altei'ation  must  be  one  that  lessens  the  value  of 
the  premises  :  and  that  depends  upon  the  proper  construction  of  the  words  of  the 
covenant.  The  language  is  no  [778]  doubt  very  loose.  Assuming  my  former  con- 
struction to  be  correct,  that  external  means  all  that  is  not  within  the  four  walls  of  the 
house,  all  the  earlier  prohibitions  would  be  covei'ed  by  the  words   "  nor  make  any 
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external  alteration  whatsoever."  But,  after  those  particular  prciliibitioiis,  there  came 
these  general  words,—  "  nor  do  any  other  matter  or  thing  of  any  nature  or  kind  which 
may  obstruet  the  view  of  the  river  from  the  White  Hart  public-house,  or  that  shall 
grow  or  be  a  nuisance  or  annoyance  to  the  occupier  or  occupiers  thereof."  Then 
comes  a  prohibition  to  carry  on  particular  trades  ;  and  then  follow  these  words,^"  nor 
raise  the  roof  of  the  wa.sh-house  belonging  to  the  said  premises  above  the  present 
height  thereof  ;  nor  make  any  external  alterations  whatsoever  in  the  said  premises, 
nor  any  internal  alterations  in  the  said  dwelling-house  that  may  lessen  the  value 
thereof,  without  the  consent  in  writing  of  the  lessor  for  that  purpose."  To  insure  the 
absolute  prohibition  of  every  alteration  external  to  the  house,  the  very  strong 
expression  "  whatsoever,"  is  used.  According  to  the  strict  grammatical  construction 
of  the  sentence,  the  word  thereof  in  the  latter  part  of  the  last  covenant  can  only 
apply  to  the  last  antecedent.  Upon  the  best  consideration,  therefore,  that  I  can 
bring  to  the  matter,  it  seems  to  me  that  all  external  alterations  are  absolutely  and 
entii'ely  prohibited,  and  that,  to  make  such  alterations  a  l;reach  of  the  covenant,  it  is 
not  necessaiy  that  they  should  diminish  the  value  of  the  premises.  As  to  the  waiver, 
there  clearly  is  no  ground  for  suggesting  that  what  was  done  by  the  plaintiff"  amounted 
to  a  waiver. 

WiLLEs,  J.  I  did  not  hear  the  whole  of  the  argument :  but,  as  far  as  I  have  been 
able  to  form  an  opinion  from  what  I  have  heard,  I  entirely  agree  with  the  rest  of  the 
court. 

Rule  absolute. 

[779]    JoNAssoiiN  V.  Ran.somk  and  Anothek.     Feb.  1st,  1858. 

In  an  action  upon  a  contract  for  the  supply  of  a  certain  quantity  of  coals  during  a 
period  of  six  months,  two  breaches  were  assigned, — first,  that  the  defendants  refused 
to  take  the  stipulated  (juantity  of  coals, — secondly,  that  they  omitted  to  pay  for 
those  which  the}'  had  received  in  the  manner  provided  for  by  the  agreement,  viz. 
by  bills  at  three  months  from  the  1st  and  1-tth  of  each  month. — The  defendants 
having  olttained  a  judge's  order  allowing  them  to  add  two  pleas,  to  the  following 
ellect, — '  1.  On  ecjuitable  grounds,  that,  din-ing  the  .said  six  months,  a  dispute  arose 
between  the  plaintitl' and  the  defendants,  and,  after  the  lapse  of  the  said  six  months, 
it  was  agreed  that  such  dispute  should  be  settled,  anfl  that  defendants  should  take 
as  many  cai-goes  as  remained  untaken,  and  that  plaintitl"  should  allow  defendants 
foi'  any  i|uantity  of  small  coals  in  such  cargoes  exceeding  si.x  per  cent.,  and  that  the 
agreement  in  this  plea  mentioned  should  be  accepted  in  satisfaction  of  the  said 
bi'each  of  contract,  and  that  defeiulants  were  always  ready  and  willing  to  perform 
the  said  agreement.  2.  On  equitiible  grounds,  that,  after  the  said  cargoes  in  the 
second  breach  mentioned  were  supplied,  and  aftei-  the  breaches,  accounts  were  had 
and  stated,  and  on  such  accounting  a  sum  was  agreed  upon  as  the  sum  to  be  paid 
t<j  the  plaintiff  after  deducting  the  sums  due  from  the  plaintitl'  to  defen<lants,  and 
that  plaintiir  should  take  bills  of  exi.'hange  for  the  amounts  .so  agreed  upon,  and 
that  defendants  delivered  Itills  of  exchange,  and  paid  the  bills  so  given," — -The  court, 
on  motion,  varied  the  oi'der,  by  allowing  the  defendants  to  plead  the  Hist  of  the 
two  pleas,  striking  out  "on  e(iuitablc  grounds,'' — and  to  ])lead  another  plea  in  the 
same  form  on  equitable  giounds,  oniitling  the  allegation  as  to  the  acceptance  in 
satisfaction,  and  directing  that  the  second  ])lea  on  equitable  grounds  should  remain, 
— the  plaintiff  to  be  at  liberty  to  reply  or  demur. 

This  was  an  action  upon  a  special  agreement. 

The  first  count  of  the  declaration  stated  that  the  <lefeiidants,  on  the  Ist  of  Oi-tobci, 
1855,  in  consideration  that  the  pl.iintitf  would  ap[ioint  llieni  sole  agents  of  the  ])laintill 
fur  the  sale  of  coals  at  the  ports  of  Ahlborough,  Wooilbridge,  llarwicii,  Manningtree 
or  Mistley,  Ipswich,  Colchester,  and  Maldon,  and  ui)on  all  coals  the  plaintilf  might 
supply  to  any  vessels  coming  to  either  of  the  above-named  purts  the  plaintiff  would 
allow  the  flefendants  a  commission  of  Is.  (id.  jjer  chaldron,  and  that  the  plaintilf 
would  supply  the  defendants  with  such  coals  as  the  defendants  rociuired  witiiiii  the 
then  ])reseiit  month  of  (Jctober,  at  24s.  ])er  chaldnjn,  and  for  such  coals  as  the  defen- 
d.ints  might  require  during  the  six  months  then  next  following,  that  is,  from  the  1st 
of  November,   lt!55,  to  tiie  .'iOtli  of  April,    1851),  and  would  charge  the  defendaiita 
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2-ls.  6d.  per  chaldron,  the  coals  to  be  Montague  Walls  End,  shipped  in  good  condition, 
and  the  ingrain  warranted  six  per  cent., — the  defendants  undertook  and  promised  the 
plaintill,  that,  during  the  said  time,  they  the  defendants  would  take  upon  an  average 
not  [780]  less  than  two  cai'goes  of  coals  per  week  from  the  plaintiff',  and  that  they 
would  not  bind  the  plaintiff'  to  supply  more  than  four  cargoes  per  week  ;  and  that 
they  the  defendants  would  pay,  by  their  acceptance  at  three  months  from  the  1st  and 
14th  of  each  month,  for  all  caigoes  shipped  at  such  dates  :  Averment,  that  the  plaintiff" 
did  all  things  necessary  on  his  part  to  entitle  him  to  have  the  promise  and  agreement 
performed  by  the  defendants  on  their  part  and  behalf,  and  was  ready  and  willing  to 
deliver  to  the  defendants  the  said  coals  according  to  the  terms  of  the  agreement :  Yet 
the  defendants,  not  regarding  their  said  promise  and  agreement,  did  not  nor  would 
take  upon  an  average  two  caigoes  of  coals  per  week  from  the  plaintiff',  from  the  1st  of 
November,  1855,  to  the  30th  of  April,  1S56,  but  wholly  omitted,  neglected,  and 
refused  to  do  so ;  whereby  and  by  means  whereof  the  plaintiff'  lost  the  sale  of  a  large 
quantity  of  coal,  to  wit,  forty  cargoes,  which  he  might  and  would  have  otherwise  sold 
and  disposed  of  at  a  greater  pi-ofit,  and  was  also  deprived,  prevented,  and  hindered 
from  receiving  and  ha\ing  of  and  from  the  defendants  the  price  and  value  of  the  said 
cargoes  of  coals,  and  by  means  of  the  said  several  premises  the  plaintiff  had  lost  and 
been  deprived  of  great  gains  and  profits  which  he  otherwise  would  have  had  and 
received,  and  had  been  put  to  great  costs,  charges,  and  expenses  in  raising  and  getting 
the  coals  for  the  defendants,  which  coals  the  defendants  had  omitted  and  refused  to 
take  and  receive,  and  thereby  the  plaintiff'  had  lost  such  costs,  charges,  and  expenses, 
and  the  plaintiff'  had  liv  means  of  the  premises  lost  the  sale  of  the  coals :  And  for  a 
further  breach  of  the  said  agreement,  the  plaintiff"  a\'erred,  that,  although  he  the 
plaintiff'  shipped  four  cargoes  of  coals  according  to  the  terms  of  the  said  agreement  for 
the  defendants,  and  although  the  time  for  payment  for  the  said  four  cargoes  of  coals 
had  elapsed  [781]  and  passed  before  the  commencement  of  the  suit,  and  although  the 
plaintiff'  was  ready  and  willing  to  accept  and  take  the  defendants'  said  acceptance  at 
three  months  for  the  said  cargoes  of  coal,  yet  the  defendants  wholly  omitted,  neglected, 
and  refused  to  give  the  plaintiff"  their  acceptance  at  three  months  in  payment  of  the 
said  cargoes  of  coals  according  to  their  said  agreement. 

There  were  also  counts  for  goods  sold,  money  paid,  and  money   found   due  on 
accounts  sbited. 

The  defendants  pleaded, — first  (to  the  first  count),  that  they  did  not  promise  as 
alleged, — secondly  (to  the  first  count),  that,  after  the  making  the  contract  and  promise 
in  the  first  count  mentioned,  and  before  any  lireach  or  non-performance  thereof  by  the 
defendants,  and  before  the  commencement  of  the  suit,  it  was  mutually  agreed  by  and 
between  the  plaintiff'  and  the  defendants  that  the  .said  contract  and  promise  should 
then  be,  and  the  same  then  was,  wholly  rescinded  and  aliandoned  accordingly, — thirdly 
(to  the  first  breach),  that  the  plaintiff  was  not  ready  and  willing  to  deliver  to  the 
defendants  the  said  coals  according  to  the  terms  of  the  said  agreement,  as  alleged, — 
fourthly,  a  traverse  of  the  first  breach, — fifthly  (to  the  second  breach),  that  the  plaintiff" 
did  not  ship  the  said  four  cargoes  of  coals,  or  any  [lart  thereof,  according  to  the  terras 
of  the  said  agreement,  for  the  defendants,  as  alleged, — .sixthly  (to  the  second  breach), 
that  they  did  from  time  to  time  and  at  all  times  pay,  by  their  acceptance  at  three 
months  from  the  1st  and  1-lth  of  each  month,  for  all  cargoes  of  coals  shipped  at  such 
dates  by  the  plaintiff',  according  to  their  said  agreement, — seventhly,  (as  to  the 
indebitatus  counts),  except  as  to  681.  8s.  2d.,  parcel  of  the  moneys  claimed,  never 
indebted, — eighthly,  except  as  in  the  seventh  plea  excepted,  payment  before  action, — 
ninthly,  payment  into  court  of  G81.  8s.  2d. 

Issue  ha\ing  been  joined  and  taken  upon  these  pleas,  [782]  the  cause  went  down 
for  trial  at  the  last  Summer  Assizes  at  Durham,  the  commission  day  being  the  21st  of 
July.  On  the  22nd,  the  plaintitt''s  attorney  was  served  with  a  summons  calling  upon 
the  plaintiff"  to  shew  cause  why  the  defendants  should  not  be  at  liberty  to  amend  by 
adding  the  pleas  stated  in  the  accompanying  abstract.  The  abstract  referred  to  was 
as  follows  : — 

"  1.  Plea  on  equitable  grounds, — defendants  say,  that,  during  the  .said  six  months, 
a  dispute  arose  between  the  plaintiff  and  the  defendants,  and  after  the  lapse  of  the 
said  .six  months  it  was  agreed  that  such  dispute  should  be  settled,  and  that  the  defen- 
dants should  take  as  many  cargoes  as  remained  untaken,  and  that  plaintiff'  should 
allow  defendants  for  any  quantity  of  small  coal  in  such  cargoes  exceeding  six  per  cent., 


3  C.  B.  (N.  S.)  783.  JONASSOHN    r.   RANSOME  951 

and  that  the  agiociufiit  in  ihi.s  plfci  mciiliuuoil  shuuld  liu  accepted  in  satisfaetiuii  of 
such  Ijreach  of  contract,  and  that  defendants  were  always  I'eady  and  willing  to  perform 
the  saiil  agreement. 

"  2.  Seconfl  plea  on  equitable  grounds, — defendants  say,  that,  after  the  said  cargoes 
in  the  second  breach  mentioned  wei'e  supplied,  and  after  the  lireaches,  accounts  were 
had  and  stated,  and  on  such  accounting  a  sum  was  agreed  upon  ,is  the  sum  to  be  paid 
to  plaintiii  after  deducting  the  sums  due  from  the  pl.iintil]  to  the  defendants,  and  that 
plaintitr  should  take  bills  of  exchange  for  the  aniount.s  .so  agi'oed  upon,  and  that  defen- 
dants deliveied  Ijiils  of  exchange,  and  paid  the  bills  so  given.'' 

Tins  sunnnous  was  attended  by  couusel  before  Channell,  B.,  at  Durham,  when  he 
directed  the  application  to  be  renewed  at  the  trial.  The  cause  was  ultimately  made  a 
reraanet. 

On  the  12th  of  September,  a  second  summons  was  taken  out,  calling  on  the  plaintiff 
to  shew  cause  why  the  defendants  should  not  be  at  libei'ty  to  amend,  by  adding  the 
pleas  befoie  proposed,  and  also  a  third  to  [783]  the  efl'ect  that  the  agreement  was  an 
agreement  for  the  .sale  of  coals  liy  measure,  contrary  to  the  statute  .5  i^  6  W.  i,  c.  G3. 

The  learned  Baion  refused  to  allow  the  defendants  to  plead  tiie  last  proposed  plea, 
unless  they  would  plead  it  alone  ;  and  ultimately  he  made  an  order  for  the  other  two 
pleas  to  be  added,  and  also  a  third,  increasing  the  amount  of  money  paid  into  court. 
The  order,  which  was  dated  the  2n(l  of  Decembei-  last,  was  as  follows: — 

"Upon  healing  conn.sel  on  both  sides,  I  do  order  that  the  defendants  be  at  lil)erty 
to  amend  tlic  pleas  licrein,  Ijy  adding  those  specified  in  the  alistract  or  statement 
annexed,  the  plaintitt'  being  at  liberty,  if  he  shall  think  tit,  to  reply  and  demur  to  each 
of  the  added  pleas  ;  that  the  defendants  be  at  liberty  to  pay  money  into  court;  and, 
should  he  do  so,  tiie  plaintitt'  may  take  same  out  of  court  in  settlement  of  the  action, 
iu  which  case  the  plaintitt'  to  be  entitled  to  all  costs  up  to  paying  the  additional  money 
into  court.     Counsel's  fees  to  be  allowed  in  costs." 

Hugh  Hill,  on  a  former  day  in  this  term,  moved  for  a  rule  calling  upon  the  defen- 
dants to  shew  cau.se  why  the  above  order  should  not  be  re.scinded  or  varied.  The 
lirst  of  the  proposed  pleas  is  clearly  a  bad  one.  [Williams,  J.  As  a  legal  plea,  it  is 
clearly  bad,  as  being  an  accord  without  satisfaction.]  It  is  ecpially  bad  as  an  equitable 
plea  :  it  is  evidently  designed  to  eml)arrass  the  plaintitt'.  An  ecpiitable  defence  under 
the  17  &  18  Vict.  c.  125,  s.  8.'5,  is  admissible  only  where  it  sets  up  matter  in  respect 
of  which  a  court  of  equit\'  would  have  granted  relief  unconditionally  :  Mines  Jloi/al 
Sucieiics  v.  Mwjnaii,  10  E.xch.  489;  SIcde  v.  Hndddck,  10  Kxch.  643;  Tcedey.  Johnson, 
11  Illxch.  840;  Ji'oUc/iousc  v.  Farehrollivr,  5  Ellis  it  B.  277;  Wood  v.  The  Coj^iier-Iiliiurs 
Company,  17  C.  B.  561  :  Vorky  \.  [784]  JUirretl,  ante,  vol.  i.,  p.  225:  Flu/ht  v.  Gray, 
ante,  320.  If  the  defendants  here  had  applied  to  a  court  of  equity  for  an  absolute 
perpetual  injunction,  the  court  would  not  have  granted  it  without  compelling  them  to 
perform  their  agreement.  [Cockburn,  C.  J.  What  is  the  objection  to  the  second  of 
the  proposed  pleas?]  It  .sets  up  no  ground  of  defence  in  equity:  if  good  at  all,  it 
could  only  be  as  a  legal  defence.  Then,  the  older  makes  no  ])rovision  for  the  costs. 
[Crowder,  J.     That  is  a  mei'c  accidental  omission.] 

Manisty,  (,(.  C,  and  T.  .Tones,  now  shewed  cause,  sul^mitting  that  the  proposed 
pleas  raised  fair  and  boni'v  fide  defences,  and  were  such  as  the  defendants  ought  not  to 
be  precluded  from  putting  on  tiie  record. 

Hugh  Hill,  Q.  C,  and  Unthank,  in  supjiort  of  the  rule.  The  dcfcndanls  siunild, 
as  to  the  first  plea,  be  put  to  their  election  to  strike  out  either  the  words  "cu  eipiit- 
able  grounds,"  and  so  make  it  a  jilea  of  accord  and  .satisfaction  at  law,  or  to  strike  out 
the  words  "  that  the  agreement  in  this  plea  mentioned  should  Ite  acce])ted  in  satisfaction 
of  such  bleach  of  contract."  [Crowder,  .1.  How  is  tiie  plaintitr  projudicod  by  the 
words  "on  e(iuitable  grounds'  being  loft?]  If  tlie  new  agreenient  was  accepted  in 
.satisfaction  of  the  bieach,  there  can  lie  no  necessity  for  those  words :  and,  if  they 
remain,  it  will  bo  said  tliat  tlie  accord  is  no  p:irt  of  the  equitable  defence,  and  therefore 
need  not  be  proved,  inasmuch  as  it  is  enough  to  shew  an  exeeuloiy  ac<'or(l.  If  the 
plea  is  good  as  a  legal  ])lea,  the  terms  of  tiic  order  allowing  the  ijlaintifl'  to  demur  are 
idle:  a  good  legal  defenco  is  stated.  Willes,  J.  Is  that  so  clear.'  Will  you  under- 
take not  to  object  in  any  stage  of  the  proceiMlings  that  the  plea  is  not  u  good  legal 
plea!  \\'illianis,  J.  If  you  uudcil.dvc  that,  1  agree  that  the  words  "on  equitable 
[785]  grounds  "  are  idle.]  Wliy  should  tiic  defendants  be  in  a  better  position  than 
they  Would   lia\e   lieen   in   if  ibis   had   been   pleaded  in  two  pleius, — one  as  a  legal,  the 
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other  as  an  equitable  defence  1  [Williams,  J.  That  was  iloue  in  The  General  Steain- 
Namgation  Compani/  v.  Bolt.]    That  undoubtedly  would  have  been  the  proper  course  hei'e. 

Williams,  J.  I  do  not  see  any  objection  to  that.  Let  the  oider  be  varied,  by 
allowing  the  defendants  to  plead  the  first  of  the  two  proposed  pleas  in  the  form  in 
which  it  now  stands,  striking  out  the  words  "  on  e(iuitable  grounds,"  and  to  plead 
another  plea  in  the  same  form  on  equitable  grounds,  omitting  the  allegation  as  to  the 
acceptance  of  the  new  agreement  in  satisfaction  of  the  breach  of  contract :  the  second 
proposed  plea  on  equitable  grounds  to  remain  :  the  plaintiff'  Ijeing  at  liberty  to  reply 
or  demur,  — the  costs  of  and  occasioned  by  the  amendment,  and  of  the  application  to  the 
court,  to  abide  the  event  of  the  cause. 

The  rest  of  the  court  concurring. 

Rule  accordingly. 

[786]    Edwards  and  Others  v.  The  Kilkenny  and   CIkeat  Southern   and 
Western  Railway  Company.     In  re  Roherts.     Jan.  30th,  18.58. 

The  affidavits  upon  a  motion  for  a  scire  facias  against  a  shareholdei'  in  a  i-ailway 
company  are  properly  intituled  in  the  original  action. 

Brewer,  on  a  former  day  iu  this  term,  obtained  a  rule  calling  upon  one  Robeits 
to  shew  cause  why  a  writ  of  scire  facias  on  the  judgment  obtained  by  the  plaintiffs 
in  this  cause  should  not  be  issued  against  him  as  a  shareholder  in  the  company,  to 
enable  the  plaintiff's  to  have  execution  upon  the  .said  judgment,  to  .satisfy  the  plaintiff's 
in  the  sum  of  33G11.  1.5s.  lOd.,  the  l)alance  of  the  debt,  and  31.  8s.  the  costs  respectively 
recovered  by  the  said  judgment,  and  still  unpaid,  to  the  extent  of  his  (Robert's)  shares 
in  the  capital  of  the  company  not  paid  up,  pursuant  to  the  Companies  Clauses  Con- 
solidation Act,  1845  (8  it  9  Vict.  c.  16).  The  affidavits  upon  which  the  motion  was 
founded  wei'e  intituled  "Between  Francis  Edwards,  John  Alexander  Radclift'e,  and 
Reginald  Stevenson  l)avie.s,  plaintiffs,  and  the  Kilkenny  and  Great  Southei'ii  and 
Western  Riiilwaj'  Company,  defendants." 

Q-uain,  for  Roberts,  objected,  that,  inasmuch  as  this  was  an  application  for  leave  to 
commence  an  action,  the  affidavits  were  improperly  intituled  in  the  original  action. 

Ckowder,  J.  It  is  an  application  which  is  made  in  the  course  of  the  original 
action. 

Williams,  J.  The  practice  always  has  been  to  intitule  the  affidavits  as  they  are 
intituled  here.  The  scire  facias,  though  in  form  a  fresh  action,  is  substan-[787]-tially 
iu  the  nature  of  a  proceeding  in  the  original  cause. 

Rule  absolute  (a). 

Edwards  and  Others  v.  The  Kilkenny  and  Great  Southern  and  Western 
Railway  Company.     In  re  Colls.     Jan.  30th,  1858. 

The  affidavits  upon  a  motion  for  a  scire  facias  against  a  shareholder  in  a  railway 
company  are  properly  intituled  in  the  original  action. — It  is  not  necessary  that  the 
affidavits  .should  in  express  terms  state  that  the  judgment  remains  unsatisfied  :  it  is 
enough  if  that  fact  can  be  fairly  inferred  from  that  which  is  stated  and  not  contra- 
dicted.— And  it  is  no  answer  to  the  application,  that  the  works  have  not  been 
completed  within  the  period  limited  by  the  special  act,  and  that  therefore  the 
powers  granted  to  the  company  "  for  making  the  railwaj',  or  otherwise  in  lelation 
thereto,"  are  at  an  end. 

Brewer,  on  a  former  day  in  this  term,  obtained  a  rule  similar  to  that  in  the  last 
case,  upon  affidavits  similarly  intituled,  against  one  Colls.  It  was  sworn  that  the 
plaintiff's,  on  the  ISth  of  December,  1854,  recovered  final  judgment  in  an  action  against 
the  company  for  44131.  15s.  lOd.,  and  31.  8s.  costs;  that  10521.  had  been  received  by 
the  plaintiff's  since  the  said' judgment  was  recovered,  and  that  the  defendants  were 
justly  and  truly  indebted  to  the  plaintiff's  in  the  sum  of  33611.  15s.  lOd.  for  work  and 
labour  as  attorneys,  and  in  31.  8.s.  for  costs;  that,  on  the  29th  of  December,  1854, 
a  writ  of  fi.  fa.  was  issued,  directed  to  the  sheriffs  of  London,  commanding  them  to 

(a)  See  the  next  case. 
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levy  the  amount  rocovered  in  the  action  on  tho  goods  and  chattels  of  the  defendants, 
lull  the  sheritl's  returned  that  they  had  no  goods,  &c.  ;  and  that  the  defendants  had 
not  at  the  date  of  the  judgment,  or  at  any  time  since,  any  lands,  chattels,  goods,  or 
effects  in  England  or  Ireland  whereon  the  plaintiffs  could  levy  the  amount  of  the  said 
judgment,  or  any  part  thereof.  It  was  also  sworn  that  Colls  was  tho  holder  of  thirty 
shares  of  201.  each,  upon  which  11.  10s.  each  share  had  been  paid,  and  that  three  calls 
of  10s.  each  were  now  due  thereon,  &c. 

[788]  T.  Jones,  for  Colls,  objected  that  the  affidavits  upon  which  the  rule  was 
obtained  did  not  in  terms  state  that  tlie',judgment  remained  unsatistied.  [Crowder,  J. 
It  is  sufficiently  alleged  to  call  for  a  contradiction,  if  the  fact  were  not  so.]  He  then 
objected  that  the  affidavits  were  improperly  intituled  in  the  original  action  ;  whereas 
this  is  a  new  action,  and  not  a  proceeding  in  the  old  one.  [Williams,  J.  There  is 
nothing  in  that  objection  («).]  He  then  referred  to  the  29th  section  of  the  company's 
original  act  of  incorporation,  8  &  9  Vict.  c.  Ix.xxvii.,  which  enacted  "  that  the  railways 
shall  be  completed  within  seven  years  from  the  passing  of  this  act,  and,  on  the  e.\'pii'a- 
tion  of  such  period,  the  powers  by  this  or  the  recited  acts  (b)  granted  to  the  company 
for  executing  the  railway,  or  otherwise  in  relation  thereto,  shall  cease  to  be  exercised, 
except  as  to  so  much  of  the  railway  as  shall  then  be  completed." 

Williams,  J.  That  can  hardly  be  tortured  into  an  excuse  for  the  non-payment 
by  the  company  of  its  debts.     The  rule  must  be  absolute. 

The  rest  of  the  court  concurring, 

liule  absolute. 

[789]     Holmes  v.  Mackrell.     Jan.  13th,  1858. 

The  defendant  being  called  upon  by  a  creditor  (the  holder  of  two  promi-ssory  notes 
for  5101.,  more  than  six  months  o\erdue,)  for  a  statement  of  his  affairs,  made  out 
an  account  in  which  the  notes  were  inserted  as  a  debt  for  which  he  was  liable  : — 
Held,  a  suliicient  acknowledgment  within  the  9  G.  4,  c.  14,  s.  8,  to  take  the  case 
out  of  the  statute  of  limitations. — Held  al.so,  that,  the  whole  document  being  in  tho 
handwriting  of  the  defendant,  his  name  written  at  the  top  was  a  sufficient  signature 
to  bind  liim. — To  take  a  case  of  the  statute  of  limitations,  the  following  indorsement 
on  the  back  of  a  promissory  note  was  offered  in  evidence, — "This  note  is  renewed 
by  the  re-signing  of  the  parties  as  under,  this  7th  of  March,  1855:" — Quioro, 
whether  it  was  admissible  1 

This  was  an  action  against  the  defendant  as  one  of  the  makers  of  two  joint  and 
several  promissory  notes  for  2501.  and  2G01.  respectively  ;  to  which  the  defendant 
pleaded,  an>ongst  other  pleas,  tiio  statute  of  limitations. 

At  the  trial,  before  Cresswell,  J.,  it  appeared  that  the  plaintitf  was  the  manager  of 
the  Hull  Banking  Company,  and  that  the  defendant  had  had  various  ])ocuniaiy  trans- 
actions as  well  with  the  bank  as  with  the  plaintiff  in  his  personal  capacitv.  Tho  notes 
ill  question  had  originally  been  given  to  the  ijank,  but  the  plaintiff  stated  that  he  iiad 
subse(iuently  taken  them  upon  himself.  Tho  notes  were  payable  on  demand  :  and,  in 
order  to  take  the  case  out  of  the  statute,  tho  plaintilf  in  the  lirst  instance  relied  on 
the  following  indorsement  upon  each  of  them,  signed  by  the  defendant  and  tho  other 
parties  before  the  expiration  of  six  yeai's  from  their  date  : — "This  note  is  renewed  ))y 
the  ro-signing  of  the  pai'ties  as  under,  this  7th  of  March,  1855." 

On  the  part  of  tho  dofendant,  it  was  objected  that  this  indorsement  was  not 
admissible,  on  the  ground  that  it  amounted  to  a  promissory  note  oi'  nothing,  and  was 
unstamped  :  and  Joms  v.  Ji'i/der,  i  M.  &  W.  132,  was  relied  on,  where  it  was  held  that 
a  promi.ssory  note  improperly  stamped  is  not  admissible  as  a  memorandum  to  take  the 
case  out  of  tho  statute  of  limitations,  under  tho  9  (A.  4,  c.  14,  8.  8,  that  section  only 
applying  to  instruments  which  might  be  stamped  with  an  agreement  stamp. 

Two  other  documents  wore  then  put  in,  for'  the  same  purpose.  These  were  accounts 
which  the  defendant  had  furnished  at  the  plaintiffs  request,  as  shewing  the  [790]  state 

(a)  See  tho  preceding  ease. 

(Ii)  The  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  1(5),  tho  Liinds 
Clauses  Consoliilation  Act,  1845  (8  it  9  Vict.  c.  18),  and  the  Kailways  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  20). 


954  HOLMES    r.   MACKRELL  3  C.  B.  (N.  S) 791. 

of  his  affairs  at  that  time,  viz.  March,  1 855.  The  first  of  these  mentioned  a  promissory 
note  for  5101.  as  outstanding,  but  it  was  not  signed.  The  other, — which  had  no 
signature  at  the  end,  but  had  "J.  Mackrell "  at  the  head  of  it,  and  was  all  in  the 
defendant's  handwriting, — had  an  entry  on  the  debit  side  of  "two  notes  for  5001." 
which  it  was  assumed  alkided  to  the  two  notes  declared  on. 

For  the  defendant,  it  was  insisted  that  these  were  not  admissible,  the  first  on  the 
ground  of  the  total  absence  of  signature  by  the  party,  and  the  latter  on  the  ground 
that  the  signature  was  not  suihcient  within  the  statute. 

A  verdict  ha\ing  been,  under  the  direction  of  the  learned  judge,  entered  for  the 
plaintiff'  for  the  amount  of  the  notes  and  interest, 

S.  Temple,  Q.  C,  pursuant  to  leave,  moved  for  a  rule  to  enter  a  nonsuit  or  a  verdict 
for  the  defendant.  Jone.s-  v.  Eyder,  4  M.  &  W.  32,  is  a  distinct  authority  to  shew  that 
the  indorsement  was  not  admissible  for  any  purpose.  Alderson,  B.,  there  says  :  "  The 
Stamp  Act,  31  G.  3,  c.  25,  s.  19,  says,  that  'no  promissory  note  shall  be  pleaded  or 
given  in  evidence  in  any  court,  or  admitted  in  any  court  to  be  good,  useful,  or  available 
in  law  or  equity,  unless  the  .same  be  duly  stamped.'  This  is  clearly  a  promissory  note  ; 
it  follows  that  it  cannot  be  received  at  all :  and,  if  so,  there  is  nothing  to  take  the  case 
out  of  the  statute."  [Crowder,  J.  In  Matlieson  y.  Hosa,  2  House  of  Lords  Cases,  268, 
in  an  action  for  work  and  labour,  there  was  tendered  in  evidence  a  paper  containing 
a  statement  of  accounts,  which  declared  a  balance  of  681.  9s.  4d.,  and  at  the  end  was 
an  acknowledgment  of  the  payment  of  that  sum  ;  it  was  offered  by  the  defendant,  not 
for  the  purpose  of  pro\  ing  that  the  sum  of  GSl.  9s.  4d.  had  been  paid,  for  that  was  not 
in  [791]  contest  between  the  parties,  but  in  order  to  shew  what  was  the  admitted  state 
of  accounts  at  a  particular  time:  and  it  was  held, — reversing  an  interlocutor  of  the 
court  of  session, — that  it  was  admissible  for  that  purpose.  Lord  Cottenham,  C,  who 
goes  very  fully  into  the  question,  says  :  "  AVhere  the  document  purports  to  be  on  the 
face  of  it  a  receipt,  and  indeed  is  so,  but  also  purports  to  be  something  else,  or  in  cases 
where  debtor  and  creditor  accounts  appear  set  out  between  the  parties,  making  a  certain 
balance  clue,  and  the  paper  contains  a  receipt  for  the  supposed  balance,  "hether  that 
balance  was  paid  in  money  or  only  settled  in  account,  if  the  object  of  the  parties  is, 
not  to  prove  the  fact  of  that  particular  balance  having  been  paid,  but  merely  to  shew 
that  the  parties  to  the  account  acknowledged  the  state  of  the  account  to  have  been 
such  and  such  at  a  particular  moment,  the  paper  may  be  produced  for  this  purpose, 
whether  the  money  has  been  paid  or  not.  Suppose  that  the  account  stood  without 
any  receipt  or  payment,  that  the  balance  existed  but  had  not  been  paid,  and  the  parties 
had  merely  agreed  to  ascerUiin  how  the  account  stood,  or  was  to  be  rendered,  at  a 
particular  time,  and  suppose  that  the  items  of  the  account  thus  rendered  exactly 
balanced  each  other',  then  there  would  be  no  payment ;  for,  though  there  might  be 
the  signature  of  the  parties  to  the  documents,  there  would  be  nothing  like  a  receipt, 
and  consequently  nothing  to  require  a  stamp.  That  is  exactly  the  present  case,  except 
that  here  we  ha\e  something  added,  which  purjjorts  to  be  a  receipt  for  the  balance. 
But  I  cannot  find  any  argument  for  warranting  the  conclusion,  that,  because  a  paper 
which  purports  to  be  a  receipt  cannot  be  used  without  a  stamp,  that  paper  cannot  be 
used  for  another  object,  the  purport  of  which  is  equally  appai-ent  on  the  face  of  it,  and 
for  which  no  stamp  is  necessary.  I  cannot  find  this  conclusion  warranted  by  [792] 
any  language  in  the  stamp  acts  or  by  any  authority  in  the  decided  cases  "  (a).  1  hat 
was  the  case  of  a  receipt-stamp.  '1  hen,  to  satisfy  the  statute,  the  signature  must  be 
at  the  foot  of  the  document.  [Crowder,  J.  Is  it  the  less  the  signature  of  the  party, 
because  he  writes  his  name  at  the  top  of  it  ?]  In  the  case  of  a  will,  it  is  true,  the 
signature  under  the  29  Car.  2,  c.  3,  s.  5,  might  be  in  any  part  of  it :  but,  even  there, 
it  must  have  been  made  with  the  design  of  authenticating  the  instrument  {h).  Besides, 
in  the  case  of  a  will,  the  testator  has  to  declare  it  to  be  his  last  will  in  the  presence 
of  witnesses.  [Williams,  J.  Unless  the  statute  uses  the  word  "  subscribed,"  or  some 
expression  tantamount  to  it,  I  do  not  see  why  it  should  not  be  a  signature,  wherever 

(a)  See  Lord  Cottenham's  remarks  upon  that  case,  in  the  subsequent  case  of  Evans 
V.  I'nihero,  2  M'N.  &  G.  319,  where  it  was  held  that  a  receipt  not  having  a  proper 
stamp  cannot  be  used  as  evidence  of  a  matter  collateral  to  the  payment  of  the  money, 
— as,  where  it  was  sought  to  prove  an  agreement  for  purchase,  by  means  of  a  receipt 
for  the  purchase-money. 

(Ij)  See  Jarman  on  Wills,  vol.  ii.,  p.  G6,  2nd  edit. 


3  C  B.  (N,  S.)  793.  HOLMES   V.  MACKRELL  955 

placed.]  iSincL'  the  decision  of  the  Exchequer  Chamber  in  Smith  v.  Thome,  18  Q.  B. 
13-1,  it  is  settled  that  the  same  rule  as  to  the  construction  of  acknowledgments  since 
the  y  G.  4,  c.  14,  prevails  as  before.  Parke,  B.,  there  says:  "There  has  l)een  no 
(|uestion  since  Tanner  v.  Smarl,  (i  B.  &  C.  603,  9  D.  &  R.  549,  that  an  acknowledg- 
ment of  a  debt  must,  in  order  to  take  it  out  of  the  operation  of  the  statute  of  limita- 
tions, be  sutticieut  to  support  the  promise  laid  in  the  declaration,  viz.  to  pay  on 
request.  By  stat.  9  G.  4,  c.  14,  that  acknowledgment  must  now  be  in  writing;  but 
it  must  still  support  a  promise  to  pay  on  request,  either  by  shewing  on  the  face  of 
it  an  unconditional  promise  to  pay,  or  by  the  collateral  fact  of  the  performance 
of  the  condition,  or  the  occurrence  of  the  event,  by  which  the  promise  is  qualified." 
[793]  The  document  in  question  was  not  an  account  stated  at  all,  but  a  mere  state- 
ment by  the  defendant  of  his  afl'airs,  for  the  purpose  of  satisfying  the  bank  as  to  his 
solvency.  [Crowder,  J.  How  is  it  the  less  an  account  stated,  because  it  contains 
something  else  ?]  In  Iluckham  v.  MnrrioU,  2  Hurlst.  &  N.  19(i,  in  answer  to  an  applica- 
tion for  pa3'ment  of  a  debt,  the  debtor  wrote  as  follows, — "I  do  not  wish  to  avail 
myself  of  the  statute  of  limitations  to  refuse  payment  of  the  debt.  I  have  not  the 
means  of  payment,  and  must  crave  a  continuance  of  your  indulgence.  My  situation 
as  a  clerk  does  not  afford  me  the  means  of  laying  by  a  shilling ;  but  in  time  I  may 
reap  the  benefit  of  my  services  in  an  augment<ition  of  salary  that  may  enable  me  to 
propose  some  satisfactory  ai-rangement.  1  am  much  obliged  to  you  for  your  forbeai-- 
ance,"— and  it  was  held  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the 
Court  of  Exchequer  (1  Hurlst.  it  N.  234), — that  the  letter  contained  no  sufficient 
acknowledgment  or  promise  to  take  the  case  out  of  the  statute  of  limitations.  Tanner 
V.  Smart  and  Smith  v.  Thome  were  there  referred  to ;  anil  Cockliurn,  C.  J.,  in  giving 
judgment,  says :  "  An  acknowledgment  without  a  promise  is  not  sufficient  to  take  a 
case  out  of  the  statute  of  limitations.  Looking  to  the  current  of  authorities,  and  more 
especially  to  the  last  case  on  the  subject.  Smith  v.  TImiie,  and  being  of  opinion  that 
the  princijile  is  applicable  to  the  present  case,  we  think  that  the  ackTiowledgment  must 
amount  to  a  promise  to  pay  either  on  request,  or  at  a  future  period,  or  on  a  condition. 
Here,  there  is  a  mere  expression  of  a  hope  to  make  some  satisfactory  arrangement, 
not  an  acknowledgment  coupled  with  a  promise  to  pay."  Here,  the  paper  was  given 
b}'  the  defendant,  not  as  an  acknowledgment  at  all,  but  merely  to  satisfy  the  bank  as 
to  his  position.  [Williams,  J.,  referred  to  Sidwell  v.  Mason,  2  Hurlst.  &  N.  306,  where 
Bramwell,  B.,  -says:  "The  word  'acknowledgment'  is  u.sed,  not  as  meaning  [794] 
something  diU'erent  from  '  promise,' but  as  applicable  to  actions  of  debt.  That  con- 
struction was  put  upon  the  word  by  the  court  in  Smith  v.  Thome.  It  is  enough, 
however',  if  there  is  an  acknowledgment  unaccompanied  by  expressions  which  control 
its  eil'cct.  It  is  a  mistake  to  suppose,  that,  because  a  man  expresses  a  hope  to  pay 
when  he  acknowledges  the  debt,  that  therefore  the  acknowledgment  is  to  be  taken  as 
the  mere  expression  of  a  hope  to  pay.  If  a  man  says  'The  bill  is  due,  I  hope  to  be 
able  to  pay  next  month,'  that  is  an  acknowledgment ;  the  hope  expressed  is  not 
inconsistent  with  a  promise  to  pay  immediately.  The  letter  in  the  present  case 
contains  no  express  promise  in  words  :  but  a  man,  in  acknowledging  that  a  debt  is 
due,  does  not  ordinarily  promise  to  pay  it;  and  the  expression  of  an  intention  to  pay 
if  the  bill  is  correct,  is  Tiot  inconsistent  with  the  obligation  to  pay  immediately."] 

CocKiiUKN,  C.  J.  I  am  of  o])inion  that  there  should  bo  no  rule  in  this  case.  It 
appears  that  the  defendant  was  called  upon  by  the  plaintill'  to  furnish  a  statement 
of  iiis  existing  liabilities;  and  that,  among  his  existing  liabilities,  he  stated  the  two 
notes  declared  on  as  l)eing  notes  upon  which  he  was  then  liable.  The  ordinary  legal 
eliect  of  that  acknowledgment  is,  that  it  raises  a  promise  on  his  part  to  pay  the 
amoinit.  The  only  question  that  remains  is,  whether  there  is  a  sutlicient  signature. 
The  defendant  does  not,  it  is  true,  put  his  name  at  the  bottom  of  the  document  But 
the  whole  is  in  iiis  handwriting,  and  he  has  affixed  his  name  at  the  top.  I  cntertiiin 
no  doubt  that  that  is  a  sufficient  signature  for  this  purpose. 

WiLLiAiM.s,  J.  I  am  entirely  of  the  .same  opinion.  This  was  clearly  a  sufficient 
jicknowledgment  in  writing  within  Lord  Tenterden's  act,  from  which  a  promise  to 
pay  may  and  ought  to  Ijc  inqjlicd.  As  to  the  objection  [795]  to  the  sufficiency  of  tiio 
signature,  the  authorities  shew  that  there  clearly  is  nothing  in  that.  In  IaM  v.  Slanlei/, 
5  (.).  B.  574,  I).  iV  M.  635,  on  an  issue  whether  tlic  defendant,  an  uncertiticatod 
l)anki'U])t,  had  given  a  wiitten  promise  signed  by  him  after  his  bankru])tcy,  so  us, 
under  the  statute  6  G.  4,  c.  16,  s.  131,  to  revive  a  claim  baried  by  the  certilicate,  the 
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following  letter  was  produced,  wi-itten  liy  him, — "  Mr.  Stanley  bogs  to  inform  "  the 
plaintiffs  "  that  he  will  take  an  eai'ly  opportunity  of  settling  their  account :  but  Mr. 
Stanley  objects  to  give  his  bill.  Mr.  Stanley  regrets  that  he  has  been  prevented  from 
answering"  the  plaintiffs'  "letter  before.  Crescent,  Saturday."  Evidence  of  the 
amount  due  was  given.  And  it  was  held  that  the  letter  was  sufficiently  signed. 
Patteson,  J.,  there  says:  "I  cannot  see  w'hy  a  different  construction  should  be  put  on 
Stat.  6  (t.  4,  c.  16,  s.  1.31,  from  that  which  is  put  on  the  statute  of  limitations  and  the 
statute  of  frauds.  The  object  of  all  the  statutes  is  merely  to  authenticate  the  genuine- 
ness of  the  document :  and  that  is  done  here  as  much  as  if  the  defendant  had  said  '  I 
promise,'  and  had  subscribed  his  full  name.  It  is  true  that  the  word  '  signed '  occurs 
in  the  statute :  and,  if  this  had  been  the  first  time  that  we  were  called  upon  to  put  a 
construction  on  that  word,  and  if  the  decisions  on  the  statute  of  frauds  had  not 
occurred,  1  should  pei-haps  be  slow  to  say  that  this  was  a  signature  :  but  I  cannot  see 
how  there  can  be  different  constructions  in  the  two  cases."  It  was  taken  for  granted 
both  by  the  bench  and  at  the  bar  that  the  same  pi-inciple  of  construction  applied  to 
the  statute  of  limitations. 

Crowder,  J.  I  am  of  the  same  opinion.  As  to  the  first  point, — whether  the 
indorsement  on  the  notes  was  admissible, — it  is  unnecessarj'  to  pronounce  any  judg- 
ment. As  to  the  othei',  after  the  decisions  upon  the  statute  of  frauds  and  the  banki-upt 
act,  I  cannot  see  why  the  same  construction  should  not  be  put  upon  the  [796]  statute 
of  limitations.  In  the  case  of  a  note  written  in  the  third  person,  the  name  at  the 
commencement  serves  to  authenticate  the  document  just  as  well  as  a  formal  signature 
at  the  foot  of  it.  If,  then,  the  signature  is  sufficient,  what  does  the  defendant  say 
here?  In  effect  he  says, — "I  have  given  two  promissory  notes  for  .5101.,  and  I  am 
now  liable  upon  them."  That  is  a  plain  and  deliberate  and  unconditional  acknowledg- 
ment of  a  debt :  and  it  is  clear  from  the  case  of  Tanner  v.  Smart,  6  B.  &  C.  603, 
9  I).  R.  549,  and  the  authorities  which  have  followed  it,  that,  where  there  is  an 
absolute  and  unconditional  acknowledgment  of  an  existing  debt,  a  promise  to  pay  is 
to  be  inferred.  It  seems  to  me  that  the  acknowledgment  here  is  one  from  which  a 
promise  to  pay  must  necessarily  be  inferred. 

WiLLES,  .1.,  was  absent. 

Rule  refused. 


Cattlin  v.  Kernot.     Jan.  30th,  18-58. 

[S.  C.  27  L.  J.  C.  P.  186 ;  4  Jur.  N.  S.  281.] 

The  discharge  of  a  defendant  from  custody  under  a  ca.  sa.  operates  in  law  as  an 
absolute  satisfaction  of  the  judgment. — The  defendant  being  in  execution  on  a 
ca.  sa.  at  the  suit  of  the  plaintiff,  the  latter  consented  to  his  discharge  upon  the 
former  withdrawing  a  notice  he  had  given  to  dispute  a  fiat  which  had  issued  against 
him.  The  defendant  afterwards  procured  the  fiat  to  be  superseded.  The  plaintiff' 
having  registered  the  judgment, — the  court  made  absolute  a  rule  to  enter  satisfaction 
on  the  roll. 

The  defendant,  in  person,  on  a  former  day  in  this  term,  obtained  a  rule  calling 
upon  the  plaintiff'  to  shew  cause  why  a  memorandum  of  satisfaction  should  not  be 
entered  as  to  the  judgment  signed  in  this  cause  on  the  21st  of  January,  1847,  for 
5461.  16s.  Id.  debt,  and  51.  14s.  costs,  and  registered  pursuant  to  the  statute  (1  &  2 
Vict.  c.  110),  charging  the  estate  of  the  defendant, — the  debt  and  costs  having  been 
satisfied. 

The  circumstances  out  of  which  the  application  arose  [797]  vvere  as  follows : — 
Mr.  Cattlin  in  and  prior  to  the  year  1846,  had  acted  as  solicitor  for  Mr.  Kernot  in  a 
suit  in  Chancery  against  one  Peacock.  In  1847,  Kernot's  bill  against  Peacock  was 
dismissed  by  Vice-Chancellor  Shadwell.  Kernot  appealed  to  the  Lord  Chancellor, 
who  dismissed  his  appeal  \vith  costs.  In  the  mean  time,  Mr.  Cattlin  obtained  from 
Kernot  a  promissory  note  for  5461.  16s.  Id.,  for  his  bill  of  costs,  and  afterwards  sued 
him  thereon,  and  on  the  21st  of  January,  1847,  obtained  judgment.  In  the  beginning 
of  the  year  1848,  Kernot  being  then  in  prison  at  the  suit  of  Peacock  for  the  costs  of 
the  Chancery  proceedings,  Mr.  Cattlin  lodged  a  detainer  against  him  on  his  judgment. 

Whilst  Kernot  was  so  in  custody,  a  fiat  in  bankruptcy  issued  against  him  at  the 
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suit  of  Mr.  Cattlin,  fouudeil  on  a  debt  not  included  in  the  juiiginent.  Kernot  there- 
upon applied  for  and  obtained  a  rule  nisi  for  his  discharge  from  custody,  and  an 
arrangement  was  come  to  between  Mr.  Cattlin  and  Kernot,  that,  in  consideration  of 
the  latter  withdrawing  a  notice  he  had  given  to  dispute  the  tiat,  and  allowing  the  tiat 
to  be  gazetted,  and  an  adjudication  of  Ijankruptc}'  to  take  place,  the  former  would 
consent  to  his  discharge  from  custody  without  incurring  the  e.xpense  of  making  the 
rule  al)Solute.  And  upon  these  terms  Kernot  was  accordingly  discharged  from 
execution  as  to  this  suit. 

Mr.  Cattlin's  affidavit  in  answer  stated,  that,  on  Kernot's  attorney  serving  him 
with  the  rule  nisi  for  his  discharge  from  custody,  he  (Cattlin)  told  him,  that,  as  he 
must  discharge  Kernot  before  he  could  prove  his  judgment  debt  under  the  fiat,  if 
Kernot  would  withdraw  all  opposition  to  his  bankruptcy,  and  consent  to  the  same 
being  gazetted,  and  do  nothing  directly  or  indirectly  to  oppose  the  same,  but  permit 
such  bankruptcy  to  proceed,  so  that  there  might  be  an  equal  dis-[798]-tribation  of 
his  property,  whereby  he  (Cattlin)  should  obtain  his  fair  dividend  with  the  rest  of  the 
creditors,  he  would  consent  to  Kernot's  immediate  discharge  ;  and  that  thereajton 
Kernot's  attorney  procured  his  signature  to  the  following  notice  : — 
"  In  the  court  of  Bankruptcy. 

"  In  the  matter  of  C.  M.  Kernot,  of,  &c.,  chemist  and  druggist,  dealer 

and  chapman,  against  whom  a  tiat  in  bankiiiptcy  hath  been  issued. 

"Take  notice  that  the  above-named  C.  M.  Kernot  withdraws  the  notice  of  his 

intention  to  dispute  the  adjudication  in  the  said  fiat,  and  does  not  intend  to  dispute 

such  adjudication,  and  hereby  ab^uldons  the  notice  served  on  you  and  each  of  you  on 

the  26th  of  January,  instant.     Dated  this  2Sth  Januaiy,  1848." 

"  To  T.  M.  Cattlin,  of,  &c.,  and  to  T.  H.  Abrahall,  Esq.,  deputy  registrar  of  the 
said  court." 

It  further  appeai-cd,  that,  upon  receiving  this  notice,  Mi-.  Cattlin  signed  and 
delivered  to  Kernot's  attorney  an  authority  foi-  his  discharge  from  custody  at  his  suit ; 
that  the  fiat  was  gazetted,  an  adjudication  took  jjlace,  and  Mr.  Cattlin  proved  his  debt 
thereunder  ;  and  that  afterwai-ds,  on  the  2Sth  of  June,  1848,  Kernot  caused  a  petition 
to  be  prescTited  to  the  court  of  Review  to  annul  the  l)ankruptey,  whereupon  the  tiat 
was  ultimatel\'  ainuilled  and  superseded. 

Badeley  now  shewed  cau.se.     The  question  is,  whether  the  discharge  of  the  defen- 
dant under  the  circumstances  operated  as  a  satisfaction  of  the  judgment  debt.     In 
Blumjield'.i  caste,  5  Co.  Rep.  86  b.  it  is  distinctly  laid  down  that  execution  of  the  body 
is  no  satisfaction,  but  a  gage  for  the  debt.     The  like  doctrine  is  laid  down  by  liOrd 
Ilobart  in  Fouler  v.  Jacksmi,  Hob.  52,  59,  and  by  Lord  EUcnborongh  in  Taiilor  v.  Il'akrs, 
5  M.  &  Selw.  103;  and  Simpson  v.  Ilanley,  1   M.  &  Selw.  6'J(>    and  Tanner  [799]  v. 
Hague,  7  T.  li.  420,  proceeded  upon  the  same  principal.     [Crowder,  J.     Do  you  insist 
that  an  absolute  and  unconditional  discharge  of  a  defendant  from  custody  under  a 
ca.  sa.  is  not  satisfaction  .'J     Yes.     His  body  or  his  goods,  it  may  be,  cannot  l)e  taken 
under  another  writ      [Crowdei-,  J.     Then,  what  becomes  of  the  debt  J]     It  is  enough 
to  say  that  it  is  not  satisfied.     [Williams,  J.     In  'runner  v.  llaijur,  7  T.  K.  420,  it  was 
distinctly  held,  t'  at,  if  a  plainlifl' consent  to  the  defendant's  being  dischaiged  out  of 
execution,  on  his  undertaking  to  pay  at  a  future  day,  he  eainiot  afterwards  sue  out 
any  execution  on  that  judgment,  in  the  event  of  the  defendant's  not  fulfilling  his 
undertaking.     And  on  Viyers  v.  jidrich,  4  Burr.  2482,  Jaapies  v.  JHiitbi/,  1  T.  K.  557, 
and  Clark  v.  Clement,  6  T.  K.  525,  being  cited,  the  court  said  those  c;ises  were  founded 
on  this  groinid,  "  that  it  was  considered  that  the  plaintilV  received  a  satisfaction  in  law 
by  having  his  debtor  once  in  custody  in  execution."     On  that  ground  it  is,  that,  if  a 
plaintili' takes  one  of  several  joint  debtois  in  execution,  and  discharges  him,  ho  cannot 
afterwards  take  the  others.      If  you  think  the  c;ise  arguable,  by  all  means   proceed.] 
That  the  judgment  is  still  for  some   [)uiposes  a  subsisting  judgment,  is  clear.     In 
Simpson  v.  llirnln/,  the  defendant  was  allowed,  upon  the  authority  of  I'eacock  v.  Ji'Jferi/, 
1  Taunt.  420,  to  enter  satisfaction  on  the  roll  u])on  a  judgment  obtained  against   him 
in    the   t^)uccn's   jjench,  on   his   acknowledging  satisfaction    for    the    amount    ui)on    a 
judgment  obtained   by  him   in   the  Connnon   I'lcas  against  the  ])!ainliir  for'  a  larger 
amount,  although  he  had  the  plaintili'  in  custody  in  execution  of  that  judgment,— - 
which,  it  was  contended,  in  law  satisfied  it.     And  the  couit  of  Queen's  Bench  allowed 
the  same  tiling  to  be  done  in  this  very  case;  Kernot  having  obtained  a  jmlgiiii'iii 
against  Mr.  Cattlin  in  an  action  of  trover  for  some  documents  which   were  in  his 
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hands.  At  ;ill  events,  this  applica-[800]-tion  is  answered  by  the  fact  of  Keniot's 
discharge  having  been  obtained  by  means  of  fraud  and  trickery  :  it  was  obtained  upon 
condition  of  his  withdrawing  the  notice  to  dispute  the  fiat  which  had  issued  against 
him,  so  that  the  fiat  might  be  worked  out,  and  the  plaintiff  obtain  his  fair  share  of  the 
assets.  In  this  respect,  the  case  differs  very  little  fiom  that  of  Baher  v.  Rvlgimy, 
2  Bingh.  41,  9  J.  B.  Moore,  114.  There,  a  commission  of  bankrupt  having  been  sued 
out  against  the  defendant,  in  custody  ujider  a  ca.  sa.,  the  plaintiff,  in  order  to  prove 
his  debt,  discharged  the  defendant  from  the  execution.  The  commission  having  after- 
wards been  superseded,  the  plaintiff  took  the  defendant  in  execution  again.  And  the 
court  suspecting  from  the  affidavits  that  the  commission  and  supersedeas  had  been 
fraudulently  concerted,  refused  to  discharge  the  defendant  on  motion.  [Crowder,  J. 
In  Tanner  v  Hagm,  the  defendant  obtained  his  discharge  upon  a  condition  which  he 
did  not  perform  ;  and  the  court  held  that  he  could  not  be  taken  again.]  Here,  the 
defendant  was  guilty  of  fraud  in  procuring  the  fiat  to  be  superseded,  in  defiance  of  his 
undertaking.  [Crowder,  J.  You  charge  merel_v  a  wilful  breach  of  a  contract  which 
the  party  had  entered  into.]  In  IFard  v.  Bromhend,  21  Law  J.,  Exch.  216,  the  plaintiff, 
having  obtained  judgment  against  the  defendants,  took  them  in  execution  under  two 
writs  of  ca.  sa.,  from  which  they  were  afterwards  discharged  on  paying  a  portion  of 
the  deljt.  The  plaintiff  afterwards  seized  the  defendant's  goods  under  a  fi.  fa.  for  the 
balance  of  the  debt,  which  execution  was  afterwards  set  aside  by  the  court,  on  the 
report  of  the  master  that  the  plaintiff  had  ratified  the  discharge  of  the  defendant 
under  the  ca.  sa.  The  plaintiff  having  afterwards  brought  an  action  against  the  defen- 
dant upon  the  original  judgment,  the  court  refused,  on  affidavits  of  the  above  facts, 
to  allow  satisfaction  to  be  entered  on  the  [801]  roll.  [Williams,  J.  Lambert  v.  Parnell, 
15  Law  J.,  Q.  B.  5.5,  10  Jurist,  31,  except  as  to  the  condition,  is  exactly-  in  point. 
There,  a  judgment-debtor,  taken  in  execution,  was,  after  a  month's  imprison- 
ment, released  from  prison  by  the  judgment-ci'editor,  who,  three  years  afterwards, 
registered  the  judgment  pursuant  to  the  1  it  2  Vict.  c.  110,  and  2  &  3  Vict.  c.  11  : 
and  the  court  made  absolute  a  rule  to  enter  up  satisfaction  of  the  judgment,  or  to 
strike  out  the  entry  on  the  register,  the  debtor  paying  the  expenses  of  whichever 
alternative  he  adopted.]  The  principle  of  that  case  is  totalh'  different  from  this  : 
a  purchaser  may  well  be  entitled  to  insist  upon  having  an  incumbrance  removed  from 
the  title. 

Milward,  in  support  of  the  rule.  Where  the  records  of  the  court  are  improperly 
made  use  of  for  the  purpose  of  perpetuating  a  judgment  which  is  in  law  satisfied  and 
discharged,  it  is  matter  of  right  to  come  to  the  court  and  ask  to  have  the  entry 
expunged.  That  the  arrest  and  discharge  of  the  defendant  operated  in  law  a  complete 
satisfaction  of  the  judgment  for  all  purposes,  is  clear.  This  was  so  as  long  ago  as  the 
21  Jac.  1,  c.  24  :  and  the  decisions  founded  upon  that  statute  are  uniform.  Clark  v. 
Clement,  6  T.  K.  525,  is  as  strong  an  authority  as  can  be  It  was  there  held,  that,  if 
the  plaintiff  consent  to  the  discharge  of  one  of  several  defendants  taken  on  a  joint 
ca.  sa.,  he  cannot  afterwards  retake  him,  or  take  any  of  the  others.  That  case  goes 
the  whole  length  of  annihilating  the  argument  on  the  other  side.  In  Baker  v.  Ridgicay, 
Best,  C.  J.,  says  :  "  I  have  looked  through  all  the  cases  on  execution  against  the 
person,  from  the  earliest  peiiod  down  to  the  present  time,  and  I  am  aware  of  the  great 
jealousy  of  the  law  on  the  subject  of  personal  restraint.  I  am  aware,  that,  where  a 
party  had  lieen  discharged  on  account  of  privilege  of  parliament,  it  was  doubted 
whether  he  could  be  [802]  re-taken  after  that  privilege  expired,  and  the  interference 
of  the  legislature  became  necessary  to  sanction  such  a  proceeding :  so,  where  he  died 
in  confinement,  it  was  doubted  whether  the  creditor,  having  resorted  to  the  highest 
remedy  the  law  afforded,  could  have  any  further  means  for  the  recovery  of  his  debt, 
though  the  debtor  left  property  behind  him  :  that  doubt  was  also  set  at  rest  by  the 
authority  of  the  legislature.  I  am  therefore  clear,  that,  where  a  commission  of  bank- 
rupt is  sued  out  against  a  party  in  execution,  he  not  being  privy  thereto,  if  the 
plaintiff  abandons  his  execution,  and  proceeds  against  the  effects  of  the  party  by 
proving  his  debt  under  the  commission,  he  has  taken  his  chance,  and,  though  there 
should  be  no  as.sets  forthcoming,  the  defendant  is  secure  in  his  discharge."  Even  if 
the  discharge  was  pi-ocured  by  fraud,  it  would  be  no  answei'  to  the  application.  But 
there  clearly  was  no  fraud  here  :  at  the  most,  the  affidavits  of  Mr.  Cattlin  disclose 
only  a  breach  of  a  condition  subsequent.  Lambert  v.  Parnell,  15  Law  J.,  Q.  B.  55, 
10  Jurist,  31,  is  a  distinct  authority  to  shew  that  it  is  a  matter  of  right  in  a  case  like 
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this  to  conio  and   ask  to  have  satisfaction    entered    upon    the    loll.     [Williams,  .1. 
Except  as  to  the  condition,  Lamhert  v.  Pnniell  is  prcciscl}'  in  point.] 

WiLLiAM.s,  J.  {ay.  The  only  doubt  that  I  have  entertained  in  this  case  is,  whether 
it  is  conipnlson'  on  the  court  to  enter  satisfaction  on  the  judgment  roll.  It  may  be 
taken,  upon  the  affidavits,  that  Mr.  Cattlin  consented  to  the  discharge  of  Mr.  Kernot 
upon  an  agreement,  that,  if  he  would  so  consent,  Mr.  Kei'iiot  would  abstain  from 
controverting  the  proceedings  under  the  fiat  against  him  ;  and  that,  notwithstanding 
he  made  the  agreement,  Mr.  Kernot  did  contest  the  fiat,  and  [803]  ultimately  procured 
it  to  be  superseded.  The  question  i.s,  whether,  under  these  circumstances,  the  dis- 
charge of  Mr.  Kernot  from  custody  operated  a  satisfaction  of  the  judgment-debt.  It 
seems  to  me  to  be  impossible,  upon  the  authorities,  to  entertain  a  doubt.  And  I 
think  it  is  impossible  to  get  over  the  case  of  Lambert  v.  ParneU,  1.5  Law  J,,  t^).  B.  .5.5, 
10  Jurist,  31,  where  the  court  of  Queen's  Bench  ordered  .satisfaction  to  be  entered  in 
a  case  precisely  like  this.  There,  the  plaintiff",  after  having  consented  to  the  defen- 
dant's discharge,  registered  his  judgment  under  the  statute  :  and,  according  to  the 
report  in  the  Jurist,  the  court  ordered  satisfaction  to  be  entered.  That  undoubtedly 
is  in  accordance  with  all  the  authorities,  and  in  point  here,  with  this  exception,  that 
it  does  not  appear  that  the  discharge  was  obtained  upon  a  condition  which  was  after- 
wards broken.  The  only  remaining  cjuestion  is,  whether  that  makes  any  difference. 
ITpon  that  I  think  the  authorities  also  are  clear.  In  Tmiru-r  v.  Hague,  7  T.  R.  420, 
the  defendant  was  discharged  on  a  condition,  viz.  on  his  undertaking  to  pay  at  a 
future  (hiy,  and  it  was  insisted  on  the  part  of  the  plaintiff',  that  his  discharge  under 
such  circumstances  was  no  satisfaction  of  the  judgment:  liut  the  court  of  Queen's 
Bench  held  otherwise.  Again,  in  Blncklmrn  v.  Stupmi,  2  East,  24.3,  it  was  held  that  a 
defendant  cannot  l)e  taken  in  execution  a  second  time  on  the  same  judgment,  though 
he  were  discharged  the  first  time  by  the  plaintiff's  consent,  upon  an  express  under- 
standing that  he  should  be  lialjle  to  be  taken  in  execution  again  if  he  failed  to  comply 
with  the  terms  agreed  on.  It  seems  to  me,  therefore,  to  be  clear,  that,  unless  a  case 
of  fraud  (a)'^  is  made  out,  [804]  the  circumstance  of  the  discharge  being  given  upon  an 
agreement  which  is  afterwanls  liroken  can  make  no  difference,  and  that  the  condition 
can  have  no  operation  against  the  general  rule  of  law,  that,  the  judgment-delit  being 
once  satisfied  liy  tlie  imprisonment  of  the  debtor,  it  can  be  no  longer  used  against  him 
for  any  purpose.  Here,  there  is  no  fraud  in  the  sense  in  which  that  expression  is  used 
in  a  matter  of  this  kind.  The  non-performance  by  the  defendant  of  the  undertaking 
he  entered  into  ma}'  have  been  the  bi-each  of  a  condition  subsequent,  for  which, 
according  to  Tanner  v.  Ifaf/iie,  the  plaintiff  may  have  a  remedy  against  him  ;  but  it 
clearly  does  not  alter  the  effect  of  the  discharge.  This  brings  us  to  the  question 
whether  or  not  it  is  a  matter  of  right  for  the  defendant  to  come  to  the  court  and  ask 
to  have  satisfaction  entered.  I  find  it  so  treated  in  Tidd's  Pi-actice,  vol.  11,  p.  1041. 
I  caiuiot  help  thinking  that  Mr.  Gattlin  has  been  somewhat  roughly  used,  in  having 
by  the  course  pursued  lost  both  securities  for  his  debt.  Still,  in  the  absence  of  fraud, 
the  judgment  being  in  law  satisfied,  I  think  the  defendant  is  clearly  entitled  to  have 
satisfaction  entered  (ay. 

(ay  Cockburn,  C.  J.,  was  absent. 

(a)^  A  ease  occurred  some  \  ears  ago  in  the  court  of  Queen's  Bench  which  does  not 
appear  to  have  found  its  way  into  the  books.  The  ciirumstances  w^^ve  these  : — A.  (a 
barrister),  being  in  custody'  in  execution  at  the  suit  of  B.,  sent  for  his  crcflitor,  and 
persuaded  him,  in  the  absence  of  his  attorney,  to  sign  an  authority  for  his  discharge, 
upon  In's  promising  to  pay  the  debt  in  a  given  time  ;  representing  to  B.  that  this  step 
would  not  prejudice  his  right  to  take  him  again  if  he  (A.)  failed  in  the  performance  of 
liis  pi'omise.  The  riebt  not  l)eing  paid, — the  comt  allowed  B.  to  issue  a  second  execu- 
tion against  A.,  on  tiie  ground  that  his  di.scharge  had  been  procured  by  fraud.  The 
transaction  lieing  afterwards  l)iought  l>efore  the  Benchers  of  the  Inn  of  which  A.  was 
a  member,  he  was  disbarred. 

(a)-'  For  this  pur])osc,  of  course,  Ihe  roll  would  have  (o  lie  cari-icd  in.  This  rule 
would  not  per  sc  authorize  any  interference  with  the  entry  in  the  regist(U-of  judgments 
k(4)t  by  tlu^  senior  master,  which  was  the  ultimate  object  of  the  ap|)lication.  That 
could  (Hily  lie  ett'cctcd  (under  the  authority  of  a  judge's  order)  where,  by  operation  of 
this  lule,  the  judgment  ceased  to  be  upon  the  roll  of  the  court  ius  an  unsatisfied 
judgment. 
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Crowder,  J.  T  also  am  of  opinion  that  this  lule  must  be  made  absolute.  I  have 
always  taken  it  to  be  cleai'  law,  that,  whei-e  a  creditor  has  his  debtor  in  execution 
[805]  under  a  ca.  sa.,  and  then  authorizes  his  discharge,  there  is  an  end  altogethei'  of 
the  judgment  debt,  and  the  debtor  is  entitled  to  have  satisfaction  entered  upon  the 
roll.  That  this  was  so  where  there  was  no  condition  and  no  fraud,  does  not  seem  ever 
to  have  been  doubted.  Upon  the  present  occasion,  the  consent  to  the  defendant's 
discharge  was  given  subject  to  something  of  a  condition  which  it  is  alleged  the  defen- 
dant failed  to  perform.  I  had  some  doubt  at  first  as  to  whether  that  did  not  make 
a  difierence.  But  the  authorities  on  that  are  conclusive.  Tunner  v.  Hague,  7  T.  R. 
420,  shews  that  the  same  principle  applies  whether  the  discharge  was  subject  to  a 
condition  or  not.  It  is  said  that  here  a  kind  of  fraud  has  been  practised  upon  Mr. 
Cattlin.  I  find,  upon  the  affidavits,  that  it  was  Mr.  Cattlin  himself  who  originally 
made  the  proposition  (a).  Kernot  having  had  a  fiat  issued  against  him,  Cattlin  wished 
to  prove  his  delit,  and  accordingly  he  proposed  that,  if  Kernot  would  withdraw  a 
notice  he  had  give:i  to  dispute  the  fiat,  he  would  consent  to  his  discharge  from  custody. 
That  is  the  arrangement,  and  the  only  one  which  Mr.  Cattlin  sets  up.  The  notice  to 
dispute  was  withdrawn,  and  Cattlin's  debt  proved  :  and  subsequently, — at  the  instiga- 
tion, it  is  said,  of  Kernot, — the  fiat  was  superseded.  It  is  therefore  said,  that  the 
ordinary  operation  of  the  discharge  is  prevented  by  the  conduct  pursued  by  the 
debtor.  No  authority,  however,  has  been  cited  to  support  that  proposition.  The  case 
relied  on  by  Mr.  [805]  Badeley,— ^afer  v.  Bidgwai/,  2  Bingh.  41,  9  J.  B.  Moore,  114, 
— was  one  where  the  release  had  been  procured  by  fraud.  Here,  there  is  no  pretence 
for  charging  fraud.  It  seems  to  me  to  be  perfectly  clear  that  the  discharge  of  the 
defendant  did  operate  a  complete  satisfaction  of  the  judgment.  That  being  so,  it  is 
clear  matter  of  right  to  have  satisfaction  entered  upon  the  roll. 

WiLLES,  J.  I  am  of  the  same  opinion.  There  is,  it  seems,  a  judgment  upon  the 
rolls  of  the  court,  which  cannot  be  executed  against  the  defendant,  and  which  ought 
not  to  be  used  against  him  in  any  way,  because  he  has  once  been  in  custody  under  a 
ca.  sa.  issued  upon  it,  and  discharged.  I  do  not  at  present  say  what  ought  to  be  done 
if  a  case  of  fraud  were  made  out.  Fraud  generally  vitiates  every  transaction  which  is 
based  upon  it.  But  here  no  fraud  is  esbiblished.  The  only  answer  attempted  to  be 
set  up  against  the  defendant's  claim  to  have  satisfaction  entered,  is,  that  the  defendant 
promised  the  plaintiff,  that,  if  he  would  consent  to  his  discharge,  he  would  abstain 
from  doing  some  act  in  future.  That  might  give  the  plaintift'  a  very  good  ground  of 
action,  if  the  promise  was  a  legal  one,  and  anj^  damage  resulted  to  him  from  the 
breach  of  it :  but  it  clearly  aftbrds  no  reason  why  a  satisfied  judgment  should  be 
allowed  to  appear  on  the  rolls  of  the  court  as  an  un.satisfied  judgment.  The  only 
effect  of  permitting  it  so  to  remain  would  be  to  enable  some  person  to  raise  an  objec- 
tion to  the  title  to  any  land  the  defendant  might  be  desirous  of  selling,  or  to  enable 
the  executor  to  treat  it  as  a  subsisting  judgment.  It  is  clear,  that,  if  the  plaintiff  bad 
issued  a  second  ca.  sa.  against  the  defendant,  and  taken  him  under  it,  his  broken 
promise  would  ha\e  aflbrded  no  answer  to  an  application  for  his  discharge :  nor  do  I 
think  that  it  can  afford  any  answer  to  the  present  application.  It  may  be  that  an 
[807]  action  will  lie  against  him  for  the  non-perfoi'mance  of  the  condition  upon  which 
his  discharge  was  obtained  :  but  it  cannot  prevent  his  right  to  call  upon  the  court  to 
put  an  entry  on  the  roll  which  will  prevent  his  being  prejudiced  b\'  another  entry 
which  has  been  improperly  placed  there. 

Rule  absolute. 


Plank  and  Another  v.  Gavila.     Jan.  14th,  1858. 

[S.  C.  6  W.  R.  210.] 

The  defendant,  a  merchant  in  Spain,  agreed  to  consign  to  the  plaintifts,  agents  in 
London,  all  the  I'aisins  which  should  be  shipped  by  him  for  this  country,  to  .sell  for 
liim  for  a  certain  commission  on  the  "invoice  price."  In  an  action  to  recover  the 
amount  of  commission  on  two  shipments  consigned  by  the  defendant,  in  breach  of 
his  agreement,  to  third  persons, — Held,  that  it  was  competent  to  the  plaintiffs  to 

(a)  This  was  sworn  by  the  defendant's  attorney,  but  denied  by  Mr.  Cattlin. 
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shew  the  proxim;ite  vahie  of  the  coiisigiimeiits  upon  which  they  chiiracd  commission, 
without  producing  the  invoices.     Quaere,  as  to  the  meaning  of  "invoice  price?" 

The  defendant,  a  merchant  in  Spain,  agreed  with  the  phiintiffs,  merchants  in 
London,  to  consign  to  them  for  sale  as  his  agents  all  the  fruit  he  should  ship  for  this 
country,  for  a  ccitain  commission  upon  the  amount  of  the  "invoice  prices."  In  an 
action  upon  this  agreement,  the  first  breach  assigned  in  the  declaration  was,  that  the 
defendant  had  consigned  certain  raisins  to  other  persons ;  the  second,  non-payment  of 
the  commission  on  sales. 

At  the  trial,  before  Cresswcll,  J.,  at  the  sittings  in  LoTidon  after  last  Michaelmas 
Terra,  it  appeared  that  the  defendant  had,  in  breach  of  his  contract,  consigned  to 
other  merchants  in  London  two  parcels  of  raisins,  the  one  by  a  vessel  called  the 
"Symetry,"  the  other  l>y  the  "Vigilant,"  in  execution  of  orders  received  by  them. 
To  shew  the  amount  of  damages  they  were  entitled  to  on  this  account,  the  plaintifls 
called  one  Fycask,  a  broker,  who  pi'oved  that  the  value  of  these  two  parcels  of  fruit 
was  a  sura  which  would  have  yielded  to  the  plaintifFs  for  commission  1261. 

On  the  part  of  the  defendant,  it  was  in.sistcd,  that  [808]  inasmuch  as  the  plaintiffs 
were  by  the  agreement  to  receive  a  commission  upon  the  "invoice  price"  of  the  goods, 
the  production  of  the  invoices  was  necessary  to  shew  the  measure  of  damages. 

The  objection  was  over-ruled ;  and,  the  jury  having  found  for  the  plaintiffs, 
damages  7281.,  leave  was  reserved  to  the  defendant  to  move  to  reduce  them  by  1261. 
if  the  court  should  be  of  opinion  that  the  invoices  should  have  been  produced. 

Honyman  now  moved  accordingly.  It  was  for  the  plaintiffs  to  enable  the  jury  to 
measure  the  damages  which  they  were  entitled  to  recover  by  reason  of  the  breach  of 
the  agreement.  To  do  this,  the  invoices  of  the  raisins  by  the  "Symetry"  and 
"  Vigilant  "  were  neces.sary,  and  their  production  was  a  condition  precedent.  [Willes,  J. 
Why  should  not  the  market  value  be  proved  by  othei'  means  ?]  The  commission  was 
not  payable  on  the  market  value,  which  means  the  selling  price  here,  but  upon  the 
"invoice  price,"  which  is  the  price  charged  hy  the  shipper  to  the  consignee.  It  is  as 
if  the  contract  had  stipulated  that  the  plaintiffs  should  receive  such  amount  of  com- 
mission as  should  be  fixed  by  A.  B.  [Cockburn,  C.  J.  The  market  value  must  be 
presumed  to  be  a  close  approximation  to  the  invoice  price.  The  amount  does  not 
seem  to  have  been  disputed  at  the  trial,  but  merely  the  media  of  proof.]  The  question 
is  whether  the  evidence  which  was  laid  before  the  jury  really  gave  tihem  the  means 
they  ought  to  have  had  for  measuring  the  compensation  the  plaintifl's  were  entitled  to 
for  the  liieach  of  contract. 

CocKlUJRN,  C.  J.  I  am  of  o])inion  that  there  should  l>e  no  rule  in  this  case.  The 
action  is  brought  for  the  breach  of  a  contract  whereby  the  defendant  engaged  to  pay 
the  plaintiffs  a  certain  commission  on  orders  for  [809]  fruit  procured  l)y  them  for  him. 
It  appears  that  two  orders  were  procured  by  tlu'  plaintill's,  which  were  executed  by 
the  defendant.  There  cannot  be  any  dis])utc  that  the  defendant  is  liable  to  pay  com- 
mission upon  these  oiders  :  but,  inasmuch  as  the  agreement  .says  that  the  commission  is 
to  be  I'egulated  by  the  invoice  price  of  the  raisins,  and  the  invoices  were  not  produced 
at  the  trial,  it  is  contended  that  the  plaintiffs  have  failed  to  comply'  with  that  which 
is  a  condition  precedent  to  their  right  to  damages.  If  the  agreement  had  stipulated 
that  the  jjlaintill's  should  be  paid  a  given  amount  of  conimi.ssion  "  u])on  production  of 
the  invoices,"  that  nu'ght  have  been  a  difl'ei'eiit  thing.  But  here  evidence  was  given 
of  the  value  of  the  shipments;  and  I  think  it  was  open  to  the  jury  to  draw  an 
inference  from  that  of  the  amount  of  the  invoice  price.  It  is  not  denied  that  some 
commission  is  due  :  and  it  is  not  contended  that  th(!  amount  foiuid  by  the  jury  is 
excessive.     I  see  no  reason,  therefore,  why  their  decision  should  lie  ipiar-i'dled  with. 

Wn,M.\Ht.s,  .1.  I  also  am  of  opinion  that  thcic  should  be  no  rule  in  (his  case.  No 
complaint  is  made  hci'e  as  to  the  amount  of  the  verdict.  If  there  had  been,  probably 
I  should  have  taken  a  different  view  of  the  matter.  Hut  what  we  are  asked  to  do,  in 
effect,  is,  to  reduce  the  daniagcs  to  Is.  There  would  be  manifest  injustice  in  doing 
so:  the  l)argaiii  lietween  the  parties  would  not  be  executed.  I  agree,  that,  if,  as  Mr. 
Honyman  suggested,  the  amount  of  conimi.ssion  was  to  be  such  as  A.  B.  should  fix, 
the  plaintiff's  title  to  recover  any  commission  would  bo  flopendant  on  the  a.sccrtain- 
ment  of  the  amount  by  the  person  indicated.  Miit  here  it  is  manifest  that  nuich 
more  than  nominal  damages  were  due.  The  ])roper  course,  I  a|iprclu'nd,  would 
have  been,  to  have  tokl  the  jut y  lh:it  the  evidence  of  .inmnril  [810]  was  unsatisfactory, 
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and  that  thej'  were  at  liberty  to  reduce  it.  That  would  be  serving  the  plaintiffs 
right  for  presenting  their  case  so  imperfectly  :  but,  to  say  that  they  are  therefore  to 
be  punished  by  having  their  claim  reduced  to  Is.  would  be  doing  them  gross 
injustice. 

Crowder,  J.  I  also  am  of  opinion  that  there  is  no  ground  for  reducing  the  verdict 
as  prayed.  The  argument  of  Mr.  Honj^man  proceeds  upon  the  assumption  that  the 
production  of  the  invoices  was  a  condition  precedent  to  the  plaintiffs'  right  to  recover 
any  commission.  That,  however,  is  a  fallacy.  By  the  terms  of  the  agreement,  the 
plaintiffs  are  to  have  a  certain  commission  upon  the  invoice  price  of  the  shipments. 
That  is  a  mere  description  of  the  mode  of  regulating  or  asceitaining  the  amount 
of  the  commission.  Evidence  was  clearly  admissible  to  shew  what  the  invoice  price 
was.  It  was  competent  to  the  defendant  to  contend  before  the  jur}'  that  the  evidence 
given  was  insufficient.  But  that  was  not  the  ground  taken.  It  would  be  doing  the 
grossest  injustice  to  say  that  the  plaintiffs  were  only  entitled  to  Is.,  because  they  failed 
to  produce  the  best  possible  evidence  of  amount. 

WiLLES,  J.  1  am  of  the  same  opinion.  This  application  rests  upon  the  ground 
that  the  plaintiffs  have  not  given  any  evidence  to  entitle  them  to  the  commission  they 
claim,  or  any  part  of  it.  By  the  terms  of  the  contract,  they  are  to  receive  a  certain 
commission,  say  3  per  cent,  upon  the  "invoice  price."  If  "invoice  price"  necessarily 
meant  the  amount  appearing  upon  the  face  of  the  invoice  sent  by  the  defendant,  I 
should  probably  have  thought  that  Mr.  Ilonyman's  argument  was  well  founded.  But 
that  clearly  is  not  so  ;  for,  if  in\-oices  were  not  sent,  or  tliey  fraudulently  represented 
an  amount  less  than  the  real  value  of  the  goods,  it  could  [811]  hardly  be  contended 
that  the  plaintiffs  would  be  precluded  from  recovering  anv  commission,  or  would  be 
bound  to  take  it  upon  such  diminished  amount.  It  appears  to  me  that  the  "invoice 
price  "  here  means  the  amount  at  which  the  goods  are  invoiced  to  the  purchaser. 
Now,  what  was  the  evidence?  That  about  100  tons  of  raisins  were  sent  by  the 
"  Symetry  "  and  the  "  Vigilant,"  consigned  to  two  strangers,  and  that  they  would  fetch 
in  the  market  here  a  certain  sum.  Of  course,  if  the  matter  proceeded  regularly,  the 
amount  would  appear  from  the  invoices.  If  the  production  of  the  invoices  was  a  con- 
dition precedent,  the  persons  who  made  out  the  invoices  would  be  the  proper  persons 
to  call.  It  seems  to  me  that  was  not  the  necessary  course.  There  might  be  great 
difficulty  in  proving  the  invoices  in  such  a  way  as  to  bind  the  defendant :  and  it  would 
be  throwing  an  intolerable  burthen  on  the  plaintiffs.  This  very  much  aids  the  con- 
struction that  "invoice  price"  means  the  amount  which  ought  to  go  into  an  invoice. 
I  think  the  jury  were  properly  directed  to  find  the  invoice  price  from  the  evidence  of 
the  market  value.  It  is  not  pretended  that  1 2fil.  represents  more  than  the  proper 
amount  of  the  plaintiffs'  commission. 

Rule  refused. 

[812]    RiSBOURG  V.  Bruckner  and  Another.    Jan.  16th,  1838. 

[S.  C.  27  L.  J.  C.  P.  90 ;  6  W.  R.  215.] 

A.,  acting  for  B.,  a  foreign  principal,  but  in  his  own  name,  bought  of  C,  in  London, 
a  cargo  of  wheat  on  board  a  certain  vessel  represented  to  be  on  its  way  from 
Galatz,  payment  to  be  made  in  cash  on  delivery  of  the  shipping  documents. 
Having  paid  the  price  at  the  request  of  his  principal,  A.  drew  upon  him  for  the 
amoinit,  and  the  bill  was  duly  paid.  B.  afterwards  came  to  London,  saw  the  con- 
tract, and  ratified  all  that  A.  had  done.  It  turned  out  that  the  cargo  had  been 
fraudulently  disposed  of  by  the  captain  prior  to  the  date  of  the  contract  of  sale  by 
C.  to  A.  : — Held,  that  B.  could  not  maintain  an  action  against  A.  to  I'ecover  back 
the  money  paid,  as  upon  a  failure  of  consideration  ;  but  that  his  only  remedy, — 
whether  in  his  own  name  or  in  that  of  A., — was  again.st  C,  the  seller. 

The  first  count  of  the  declaration  stated  that  the  defendants  theretofore,  and  before 
the  commencement  of  the  suit,  wrongfully  intending  and  contriving  to  deceive  the 
plaintiff  in  that  behalf,  falsely  and  fraudulently  repi'esented  to  the  plaintifl'  that  a 
certain  vessel  called  the  "Gesina  Bertha,"  then  alleged  to  be  on  a  certain  voyage,  to 
wit,  from  Galatz  to  the  United  Kingdom,  had  before  the  time  of  making  the  said 
representation,  and  before  the  purchase  of  whea'.  by  the  plaintiff  thereinafter  men- 
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tioiied,  passed  a  ceitain  place  called  Constantinople,  in  Turkey,  in  parts  beyond  seas, 
on  the  said  voyage,  and  by  such  false  and  fraudulent  representation  induced  and  pro- 
cured the  plaintiff  to  purchase,  and  the  plaintiff,  relying  upon  the  said  representation 
of  the  defendants,  did  purchase,  a  certain  cargo  of  wheat  alleged  to  be  loaded  upon 
the  said  vessel  so  as  aforesaid  represented  to  have  passed  the  said  place  on  the  said 
voyage,  for  a  large  sum  of  money  which  the  plaintiff'  then  paid  for  the  said  wheat ; 
whereas  in  truth  and  in  fact  the  said  vessel  had  not  at  the  time  of  the  making 
of  the  said  representation  b}'  the  defendants,  or  at  the  time  of  the  said  pui'chase, 
passed  the  said  place  called  Constantinople  aforesaid  on  the  said  voyage,  as  the  defen- 
dants at  the  time  of  making  the  said  representation  and  at  all  times  thenceforth  well 
knew  ;  and  by  reason  of  such  false  and  fraudulent  representation  of  the  defendants  the 
plaintiff  wholly  lost  and  was  deprived  of  the  said  sum  so  paid  for  the  said  wheat,  and 
the  gains  and  profits  that  he  would  otherwise  have  derived,  and  ought  to  have  derived, 
from  the  said  purchase,  and  was  otherwise  greatly  injured  and  damnified. 

There  was  also  a  count  for  money  paid,  money  received,  and  money  found  due  on 
accounts  stated. 

[813]  1  he  defendants  pleaded,  to  the  first  count,  not  guilty,  and,  as  to  the  residue 
of  the  declaration,  never  indebted. 

The  cause  was  tried  before  Coekburn,  C.  J.,  at  the  sittings  in  London  after  last 
Trinity  Term,  when  the  facts  which  appeared  in  evidence  were  as  follows ; — The 
plaintiff'  was  a  merch.int  residing  in  the  north  of  France.  The  defendants  were  com- 
mission merchants  in  London.  In  December,  18.5.'5,  the  defendants,  having  a  cargo  of 
wheat  from  (ialatz  to  dispose  of,  wrote  to  the  plaintiff  as  follows  : — 

"London,  2nd  December,  1853. 
"  Herewith  we  send  you  sample  of  a  small  cargo  (620  qrs.)  new  wheat  from  Calatz, 
per  '  Gesina  Bertha.'  We  had  this  cargo  fiim  in  hand  to-day  for  sale  to  the  continent 
at  67s.  If  you  can  oiler  us  that  price,  freight  and  insurance  (done  in  London)  to 
Dunkirk  included,  we  hope  to  be  able  still  to  succeed  on  receipt  of  your  answer: 
and,  if  there  be  a  chance  of  buying  at  a  fraction  lower  than  that,  you  can  rest  assured 
we  shall  be  glad  to  study  economy  in  your  interest,  which  in  that  ease  would  be  ours. 
Our  commission  would  be  2  per  cent,  on  the  gross  amount,  as  usual ;  for,  we  presume 
we  shall  have  to  draw  on  bankers  in  Paris  or  Antwerp.  If,  however,  you  prefer 
paying  us  the  amount  of  invoice  here  in  London  against  bill  of  lading,  we  will  only 
charge  1  per  cent.  commi.s.sion.  Cash  payments  are  customary  here  for  all  floating 
cargoes.  The  wheat  per 'Gesina  Bertha'  has  been  shipper!  at  the  weight  of  61i  to 
62  lbs.,  .say  77/78  kilos,  to  the  hectolitre.  The  shippers  ai'e  very  respectable  ;  and  we 
lately  sold  one  of  their  cargoes  at  68s.  for  Antweip.  The  vessel  having  left  Galatz 
the  12th  October,  and  having  passed  Constantinople,  may  be  expected  on  the  P^nglish 
cojist  within  a  month." 

Having  received  in.structions  from  the  plaintilV  to  make  the  purchase  for  him  on 
the  best  tei'nis  they  could,  the  dcfeinlants  wrote  again  on  the  Gth,  stating  that  I  hey 
[814]  had  purchased  at  66s.  The  contract  between  the  defendants  and  the  sellers 
was  as  follows  : — 

"London,  6th  December,  I85.'5. 
"Sold  Messrs.  Briiekner  &  Co.  the  cargo  of  fine  Galatz  wheat,  quality  equal  to  the 
sealed  samy)le  in  their  possession,  due  allowance  to  be  made  foi'  brandling,  when 
shipped  at  Galatz  in  good  and  merchantable  condition,  per  '(iesina  Bertha,'  W'ever, 
master,  and  consisting  of  4.')0  kilos,  as  ])cr  bill  of  lading  dated  l.'Hh  October,  N.  S.,  at 
the  pi'ice  of  66s.  (.say  sixty-six  shillings)  per  quarter  free  on  l)oarfl  at  (ialatz,  and 
including  freight  and  jiolieies  of  insurance  to  any  safe  port  in  the  Cnitcd  Kingdom 
or  continent  between  Havre  and  Hamburg,  both  these  ports  included  ;  the  vessel 
calling  at  either  Cork  or  Falmouth  for  orders.  Com])utation  of  measures,  100  kilos, 
equal  to  14.'5  quarters.  No  charge  for  dunnage.  Payment,  cash,  in  exchange  for 
ship])ing  documents,  deducting  interest  for  the  unexpired  time  of  three  months  from 
date  of  l)ill  of  ladi?ig,  at  the  rate  of  .5  per  cent.  ])er  annum  ;  the  same  to  be  taken  up  on 
or  before  the  l.'5th  instant.  Sellers  to  h.-ind  buyers  policies  of  insurance  elt'ectod  with 
api)roved  underwriters  in  London,  but  for  whose  solvency  sellers  are  not  responsible. 
Sellers  pay  buyers  a  commission  of  1  per  cent,  on  the  gross  amount  of  invoices." 

(Signed)         "  Bvhkkh  A-   Black." 
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The  invoice  deli\eiefl  by  Barker  &  Black  treated  the  transaction  as  a  sale  to 
Briiekner  &  Co.,  and  the  amount,  less  1  per  cent,  commission,  being  17571.  9s.  lOd., 
was  paid  in  cash  by  Bruckner  &  Co.  to  Barker  &  Black  :  and  Bruckner  &  Co.  drew 
upon  the  plaintiff  at  two  months  for  the  invoice  amount  and  their  commission  and 
brokerage,  amounting  to  183.31.  9s.  The  invoice  sent  by  the  defendants  to  the 
plaintiff  was  headed  as  follows  : — "  Invoice  of  a  cargo  of  Galatz  wheat  aHoat,  per 
'  Gesina  Bertha,'  Captain  R.  F.  \Ve\er,  bought  by  order  and  for  account  of  M.  Risbourg 
at  Bouchain.'' 

[815]  On  the  18th  of  January,  16.54,  intelligence  reached  London,  that,  prior  to 
the  6th  of  Decembei',  1853,  the  cargo  of  the  "  C4esina  Bertha  "  had  been  discharged  and 
sold  at  Constantinople,  and  that  the  proceeds  (3001.)  were  held  by  the  Dutch  consul 
at  that  place  on  behalf  of  the  shippers. 

The  plaintiff  having  paid  the  bills  (and  Barker  &  Black  having  failed),  sought  to 
recover  back  the  amount  from  the  defendants,  on  the  ground  that,  having  made  the 
contract  in  their  own  names  with  Barker  &  Black,  they  thereby  precluded  him  from 
having  recourse  to  Barker  &  Black  for  the  return  of  the  money  recei\'ed  as  the  price 
of  a  non-existing  cargo.  The  case  of  C'outwior  v.  Haslie,  5  House  of  Lords  Cases,  673, 
was  referred  to. 

The  first  count  of  the  declaration  was  abandoned  :  it  being  admitted  that  the 
defendants,  in  representing  the  vessel  and  cargo  to  have  passed  Constantinople,  acted 
bona  fide,  and  spoke  according  to  their  belief.  The  following  admissions  were  made 
between  the  counsel,  and  it  was  agreed  that  the  question  of  the  defendants'  liability 
should  be  referred  to  the  court : — "That  the  defendants  entered  into  and  executed 
the  contract  of  sale  as  the  agents  of  and  on  behalf  of  the  plaintiff,  but  executed  the 
contract  in  their  own  names,  without  disclosing  in  it  the  name  of  any  principal,  or 
that  they  were  acting  for  any  principal,  though  they  verbally  informed  the  sellers' 
brokers  that  they  were  buying  for  a  foreign  purchaser  :  that,  at  the  time  the  contract 
of  sale  was  entered  into,  the  cargo  had  ceased  to  exist,  but  the  defendants  acted  bona 
fide  in  making  the  contract.  The  admission  that  the  defendants  bought  as  the  agents 
of  the  plaintiff  is  not  to  preclude  the  plaintiff  from  contending  that  the  defendants, 
in  executing  this  contract,  departed  from  the  authority  conferred  by  the  correspondence, 
and  are  therefore  liable  to  the  plaintifl",  if  in  this  form  of  action  any  such  point  should 
be  open  to  the  plaintiff." 

[816]  It  was  further  admitted  by  the  counsel  for  the  plaintiff,  that  the  plaintiff, 
ha\ing  come  to  England  in  March,  saw  the  contract,  and  ratified  all  that  the  defendants 
had  done.  But  he  insisted  that  the  defendants  had  no  authority  to  buy  in  their  own 
names,  nor  to  buy  for  cash,  noi'  to  stipulate  for  commission  :  with  reference,  however, 
to  the  last  point,  he  admitted  that  it  was  the  usage  of  the  London  corn  trade,  that 
the  liroker  of  a  foreign  buyer  may  recei\'e  a  commission  from  the  seller,  and  that  the 
taking  such  commission  in  this  case  was  bona  fide,  and  that  the  commission  had  nothing 
to  do  with  the  price. 

A  verdict  having  been  taken  for  the  defendants, 

Bovill,  Q.  C,  in  Michaelmas  Term  last,  pursuant  to  leave,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff  for  17961.  9s.  with  interest  at  the  rate  of  51.  per 
cent,  per  annum  from  the  10th  of  February,  ISo-i,  "on  the  ground  that  the  defendants 
were  liable  to  return  the  money  paid  for  the  cargo,  and  that  plaintiff  was  not  bound 
to  resort  to  Barker  &  Black." 

J.  AVilde,  Q.  C,  Honyman,  and  Yorke,  now  shewed  cause.  The  ground  upon 
which  the  plaintiff  seeks  to  recover  back  the  money  paid  for  the  cargo  in  question 
is,  that,  the  contract  being  for  the  sale  of  a  specific  cargo,  and  the  subject-matter  of 
the  contract  having  no  existence  at  the  time,  the  money  was  paid  without  considera- 
tion. The  case  of  Couturier  v.  Hastie  is  distinguishable  on  thi.s  ground,  that  there 
the  captain  had  sold  the  cargo  under  circumstances  which  rendered  the  sale  justifiable, 
and  the  purchaser  had  a  good  title ;  whereas,  here,  the  sale  was  improper  and  fraudu- 
lent on  the  part  of  the  captain.  Assuming,  however,  that  the  cargo  did  not  exist  at 
the  time  of  the  contract,  and  that,  according  to  the  authority  of  Couturier  v.  Ilastie, 
[817]  the  plaintiff  is  entitled  to  recover  back  the  money  from  somebody,  the  question 
is  whether  he  can  recover  it  from  the  defendants.  In  the  first  place,  it  is  admitted 
the  defendants  made  the  contract  as  agent  for  the  plaintiff.  As  between  themselves 
and  the  plaintift',  thej'  were  agents  throughout ;  and  they  did  not  cease  to  be  his  agents 
because  they  had  so  conducted  themselves  as  to  become  liable  as  principals  to  the 
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parlies  witli  whom  tliey  eontracted.  T!esides,  with  full  knowledge  of  all  that  had 
been  done,  the  plaiiititr,  after  the  payment  of  the  money,  ratified  the  defendants'  aets.' 

The  court  called  on 

Bo\il],  Q.  C,  ami  J.  Kay,  to  support  the  rule.  It  is  cloai',  according  to  the  ease 
of  Couturier  v.  Ila.-<rtc,  5  House  of  Lords  Cases,  67.3,  that,  where  the  subject  of  the  sale 
is  non-existing  at  the  time  the  contract  is  entered  into,  the  purchaser  is  entitled  to 
recover  back  the  money  he  has  paid  upon  the  faith  of  there  being  an  existing  some- 
thing to  be  sold  and  bought,  and  capable  of  transfer.  [Cockburn,  G.  J.  Assume  that 
this  was  a  non-existing  cargo.]  In  that  case  the  plaintitt'  would  clearly  be  entitled 
to  recover  back  his  money  from  some  one.  The  question  is,  from  whom  1  It  is  said 
that  he  is  bound  to  have  recourse  to  Barker  &  Black.  That  raises  another  question, 
— who  was  interested  in  the  cargo?  The  defendants  purchased  in  their  own  names, 
the  contract  not  disclosing  the  fact  that  they  purchased  as  agents.  [Cockburn,  C.  J. 
That  does  not  prevent  the  principal  from  adopting  the  contract  as  his  own.  In  Smith's 
Mercantile  Law,  T)\\i  edit.,  by  Dowdeswell,  162,  it  is  laid  down,  that,  "if  an  agent 
acting  for  an  uudi.sclosed  principal  have  made  a  contract  in  his  own  name,  the  principal 
may  sue  upon  it."]  In  I'liiucll  v.  Alc.mader,  3  Ellis  X-  B.  :2S.3,  the  defendants,  merchants 
resident  in  Ireland,  wrote  to  S.  A.,  a  merchant  resident  in  London,  authorizing  him 
[818]  '"to  take  for  us  two  cai-goes"  of  Ibraila  corn,  1000  to  1500  quarters,  at  ^-is.  to 
•J4s.  3d.,  "  payment  by  our  acceptance  at  two  or  three  months,"  and  in  a  postcript 
added,  "  You  may  go  to  24s.  Gd.,  if  you  find  you  cannot  do  the  work  at  24s.  or  24s.  3d." 
S.  A.  made  a  bargain  with  R.,  a  merchant  resident  in  Loudon,  for  a  cargo  by  the  "  C," 
and  sent  him  a  note  commencing  "  Sold  by  older  and  foi'  account  of  R  to  our  principals 
the  cargo"  of  Bulgarian  corn  per  "C,"  at  24s.  6d.  per  quarter,  cost,  freight,  and 
insurance;  "Sellers  to  pay  a  commission  of  2  per  cent.  Payment  in  cash"  in  one 
week  after  receipt  of  documents.  On  the  same  day,  R.  in  his  books  debited  S.  A. 
with  the  price  of  the  cjirgo,  and  sent  S.  A.  the  shipping  documents  with  the  bill  of 
lading  indorsed,  and  an  invoice  headed  "  S.  A.  I)0ught  of  R."  On  the  same  day,  S.  A. 
wrote  to  defendants  "to  advise  having  purchased  for  your  account  the  cargo  of 
Bulgarian  coin  per  '  C.,'  at  24s.  'Jd.  per  quartei',  C.  F.  &  I.  (cost,  freight,  and  insurance), 
which  is  ;jd.  per-  (piartcr  over  your  limit  for  Ibiaila,  but  proportionately  cheaper.  '  In 
this  letter  were  inclo.sed  the  shipping  documents  of  the  "  0."  (including  the  indorsed 
bill  of  lading),  and  an  invoice  headed  ■'  Invoice  of  a  cargo,  itc,  bought  by  order  and 
for  account  and  lisk  "  of  defendants,  and  a  draft  for  the  price  at  24s.  9d.,  drawn  by 
S.  A.  on  the  defendants  The  flefendants  i-cturned  the  draft  accepted,  stating  in  the 
letter,  "We  note  purcha.se  of  corn  per  'C  at  24s.  'Jd.  ^\'e  would  much  lather  have 
had  Ibraila  at  24s.  or  24s.  3d."  After  thi.s,  whilst  the  bill  was  still  current,  and  before 
the  arrival  of  the  "  C,"  S.  .A.  failed.  R.  stopped  the  cargo  of  the  "  C,"  ti'eating  S.  A. 
as  the  purchaser,  arrd  claiming  to  be  an  unpaid  verrdor  to  him.  The  defendarrts,  orr 
receivirrg  an  indemnity  fr'om  R.  agairrst  the  bill,  paid  him  the  price,  less  discount, 
at  the  I'ate  of  24s.  6d.,  being  less  tharr  the  sum  for'  which  the  bill  was  accepted,  which 
was  at  the  r'ate  of  24s.  'Jd.  The  assigrrees  of  S.  A.,  who  [819]  had  become  banki-u])t, 
sued  the  deferrdants  on  the  bill.  R.  defended  the  action  for-  tlicrn,  on  the  gi-ound  that 
the  considor-atiorr  for  the  bill  liad  failed.  A  case  was  stated  for  the  court  of  l^ueen's 
Bench,  in  which  the  corr'esponderree,  corrtidrring  as  above  stated,  was  set  out,  aird  tlie 
comt  had  power  to  draw  iirfeience  of  fact :  arrd  it  was  held,  that,  on  the  above  docu- 
ments, it  must  be  taken  that,  notwithstanding  the  form  of  the  contr-act  note  and  the 
deferrdants'  order  to  S.  A.,  the  transactiorr  was  a  sale  from  R.  to  S.  A.,  arrd  a  sale  from 
S.  A.  to  the  defendants,  and  not  a  sale  fr-om  R.  to  the  defend.-ints  throrrgh  S.  A.  :  arrd 
this  without  lefer-eirce  to  the  fact  of  the  defendants'  r-esiderrce  iir  Ir-elaud.  [W'illes,  J. 
That  is  arr  exceptional  ca.se.  Ashlirr  could  irot  say  he  acted  as  agent  of  Alexander- 
&  Co.,  for-,  he  boirght  at  24s.  6d.,  and  r'etirrneil  24s.  9d.  If  he  had  beerr  their-  agent 
in  biryirrg  the  corrr,  Alexander-  <k,  Co.'s  payment  to  Ralii  iV  Co.  would  have  boorr  air 
answci-  to  the  action  by  Ashlin's  assignees.]  That  theageirt  is  to  l)econsiiler-e(l  .-is  lire 
seller-  of  the  goods  to  tire  foreigrr  ('oi-i-esponilent  is  not  a  rrew  doctrine  :  /'ccv  v.  H'nii/, 
.3  East,  'J3;  Schuster  v.  M'k'cllar,  26  Law  J.,  t^».  B.  281.  In  .Ames-  v.  Litllalale,  (i  Ad. 
ife  E.  486,  1  N.  &  P.  677,  L.  it  Co.,  br-okeis  at  Liverpool,  sold  hemp  by  auction  at  their 
i-ooms,  aird  gave  an  invoice  dcsciilriirg  the  goods  as  "bought  of  L.  Si  Co."  arrd  i-eeeiveil 
part  of  the  price,  but  failed  to  deliver  the  goods.  An  aetiorr  beiirg  bi-ought  ag.-iirrst  them 
by  the  ])ui'chaser  for  the  iroir delivery,  and  for-  morroy  had  and  reciMved,  it  was  held 
that  L.  Sc  Co.  had  made  themselves  I'esponsible  as  seller-s  liy  the  irrvoice,  arrd  could  not 
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defend  themselves  by  evidence  tending  to  shew  that  they  sold  as  agents,  and  had 
intimated  that  fact  before  and  at  the  time  of  the  sale,  and  that,  the  principals  being 
indebted  to  L.  &  Co.,  the  invoice  had  been  made  out  in  their  names,  according  to 
a  cu.stoni  of  brokers  in  Liverpool,  to  secui'e  the  passing  of  the  purchase-money  [820] 
through  their  hands.  Lord  Denman  there  says:  "It  is  clear,  that,  if  the  agent 
contracts  in  such  a  form  as  to  make  himself  personally  responsible,  he  cannot  after- 
wards, whether  his  principal  were  or  were  not  known  at  the  time  of  the  contract, 
relieve  himself  from  that  lesponsibility."  That  was  followed  by  Higgim  v.  Senior, 
8  M.  &  W.  834,  and  other  cases.  In  Smyth  v.  Jnderson,  7  C.  B.  24,  3.3,  Maule,  J.,  on 
the  authority  of  Thomson  v.  Darenpart,  9  B.  &  C.  78,  4  M.  &  R.  110,  2  Smith's  Leading 
Cases  (4th  edit.),  286,  says:  "It  is  well  known,  in  ordinary  cases,  where  a  merchant 
resident  abroad  buys  goods  here  through  an  agent,  the  seller  contracts  with  the  agent, 
and  there  is  no  contract  or  piivity  between  him  and  the  foreign  principal."  And  that 
is  followed  by  Green  v.  Kopk!;  18  C.  B.  .549,  where  Dr.  Story's  suggestion  is  contro- 
vei'ted  by  the  court,  and  Chancellor  Kent's  adopted.  [Williams,  J.  Do  you  mean 
to  contend,  that,  if  the  money  had  not  been  paid  here,  the  vendors  could  not  have 
sued  the  present  plaintiff?]  Yes.  A  merchant,  though  in  one  sense  agent  for  his 
foreign  correspondents,  is  not  by  mercantile  usage  entitled  to  pledge  their  credit,  as 
purchasers,  foi'  what  he  buys  in  the  home  market  on  their  account :  Poirier  v.  }[orri% 
2  lillis  &  B.  89.  Cronipton,  J.,  during  the  argument  of  that  case,  says, — "There  are 
very  many  mercantile  cases  in  which  a  person  is  employed  as  agent  to  buy,  but  without 
any  authority  to  pledge  his  principal's  credit.  In  the  ordinary  case  of  a  Liverpool 
merchant  purchasing  cotton  at  New  Orleans,  the  constant  custom  is,  to  write  to  his 
correspondents  there  to  buy  cotton  for  him  on  commission.  The  New  Orleans  hou.se 
buy  as  the  Liverpool  merchant's  agents  :  they  charge  him  the  cost  price,  and  a  com- 
mission for  buying  the  cotton  for  him  :  but  they  cannot  pledge  his  credit  for  the  cotton  : 
they  must  buy  it  on  their  own  credit,  or  pay  foi'  it  out  of  their  own  funds."  In  the 
case  of  a  foreign  principal,  to  make  [821]  him  responsible  to  the  sellers,  there  must 
be  an  express  authority  in  the  agent  to  pledge  his  credit.  Here,  the  plaintiff  never  knew 
who  the  sellers  were,  until  after  the  completion  of  the  transaction.  [Cockburn,  C.  J. 
The  general  rule  of  law  undoubtedly  is,  that  an  undisclosed  principal  may  sue  upon 
a  contract  made  by  an  agent.  But  it  is  said  that  rule  does  not  applj'  where  the 
piincipal  is  a  foreigner.]  The  contract  was  made  by  Briickner  &  Co.  as  principals. 
The  plaintiff's  remedy  cannot  be  against  Barker  &  Black  :  for,  the  sum  he  paid  was 
183.31.  9s.,  whereas  the  amount  which  the}'  received  was  onl}'  17-571.  9s.  lOd. 

CoCKBURX,  C.  J.  This  appears  to  me  to  be  so  clear  a  ca.se  that  I  almost  doubt  the 
propriety  of  the  course  I  adopted  at  the  trial,  in  reserving  the  plaintiff'  lea\e  to  move. 
The  facts  are  simple.  The  plaintiff  employed  the  defendants  as  his  agents  to  purchase 
a  Ciirgo  of  corn  for  him.  They  Thought  of  Barker  &  Black  :  but,  though  they  informed 
Barker  ct  Black  that  the}'  were  Ijuying  for  a  foreign  principal,  they  did  not  disclose 
his  name,  and  they  made  the  contract  in  their  own  names.  It  was  afterwards  discovered 
that  the  cargo  had,  pieviously  to  the  date  of  the  contract,  been  fraudulently  disposed 
of  hy  the  captain  at  Constantinople,  in  order  to  enable  him  to  obtain  a  more  ad^'antageous 
freight.  The  defendants  had  paid  the  price  of  the  cargo  to  Barker  &  Black,  and  had 
drawn  for  the  amount  upon  the  plaintiff;  and  the  latter,  having  paid  the  bills,  now 
seeks  to  recover  back  the  money  from  the  defendants,  his  agents.  It  is  of  every-day 
occurrence  that  pei'sons  acting  as  brokers  or  agents  make  contracts  in  their  own  names, 
without  disclosing  the  names  of  the  persons  for  whom  they  are  acting.  It  is  said  that 
the  plaintiff  in  this  case  cannot  have  recourse  to  the  sellers  of  the  cargo  to  recover 
back  the  price  paid  in  respect  of  a  consideration  which  has  [822]  wholly  failed.  But, 
in  the  first  place,  that  is  contrarv  to  the  established  rule  of  law,  that,  where  an  agent 
makes  a  contract  for  a  principal,  though  his  name  is  not  disclosed,  the  principal  may, 
if  he  thinks  proper,  enforce  it  against  the  other  contracting  party.  It  is  true,  that, 
here,  the  principal  is  a  foreigner,  and  that  there  is  another  rule  of  law,  equally  indis- 
putable, that,  whei'e  a  man  contracts  as  agent  for  a  foreign  principal,  the  contract  is 
considered  as  having  been  entered  into  with  the  agent.  It  may  be  doubtful  how  far 
that  rule  applies  where  the  foreign  principal  is  seeking  to  enforce  the  contract  (a). 
But,  be  that  as  it  may,  it  would  have  been  the  same  if  the  defendants  had  made  the 
contract  in  the  name  of  the  foreign  principal.     I  do  not  think  that  part  of  the  argument 

(a)  See  Peterxon  v.  Ayre,  13  C.  B.  353,  and  the  cases  there  cited. 
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touches  at  all  the  gist  of  the  case.  The  question  is,  whether  the  defoiifliiiits  had  the 
authority  of  the  plaiiititt'  for  entering  into  the  contract.  It  is  clear  from  the  corre- 
spondence that  the}'  had  ;  and  it  is  admitted,  that,  after  the  contract  had  been  entered 
into,  the  plaintitl'  ratified  all  the  defendants  had  done.  The  contract  was  entered  into 
by  them  with  Barker  iV:  Black  as  agents,  and  the  money  was  paid  b\'  them  in  discharge 
of  their  principal's  liability  ;  and  the  principal  was  bound  to  repay  them.  Having  paid 
the  money,  he  cannot  be  permitted  now  to  turn  round  upon  his  agents,  and  say 
that  they  are  bound  to  return  the  money,  because  they  made  the  contract  in  their  own 
names.     The  defendants  arc  clearly  entitled  to  retain  their  verdict. 

WiLLl.VMS,  J.  I  am  entirely  of  the  same  opinion.  The  defendants,  acting  as 
agents  for  the  plaintitT,  buy  of  Barker  &  Black  a  cargo  of  wheat,  contracting  with  them 
in  their  own  names,  and  without  disclosing  the  name  of  their  principal ;  and  they  pay 
for  it,  and  are  [823]  reimlnu-sed  by  their  principal.  Baiker  &  Black  never  deliver  the 
wheat,  so  that  there  is  a  total  failure  of  consideration  for  the  payment.  The  question 
is,  to  whom  is  the  principal  to  resort  to  recover  back  his  money, — the  persons  who 
received  it,  or  the  agents?  I  am  cleaily  of  opinion  that  his  only  remedy  is  against  the 
former  ;  and  that  it  makes  no  diH'erence,  that,  by  the  form  of  the  contract  into  which 
they  entered,  the  agents  had  made  themselves  per.sonally  liable  to  the  sellers  in  the 
first  instance.  If  we  were  to  hold  the  contrary,  we  should  lie  altogether  changing  the 
character  of  agents,  who  have  a  right  to  look  to  their  principals  for  indemnity,  and 
making  them  a  sort  of  intermediate  contractor,  buying  from  the  one  party  and  selling 
to  the  other  on  their  own  account. 

GitOWDHK,  J.  I  also  think  the  plaintiff  has  failed  to  make  out  any  right  to 
maintain  this  action.  The  price  of  the  cargo  in  question  was  paid  by  the  defendants 
as  agents  for  the  plaintiff",  and  by  his  express  desire,  and  in  discharge  of  his  liability ; 
and  now  he  seeks  to  recover  it  back  from  them  on  the  ground  that  he  gave  them  no 
authority  to  buy  in  their  own  names.  It  is  admitted  that  the  defendants  were  emphycd 
liy  the  plaintiff  to  make  the  purchase  as  his  agents,  that  they  made  the  purchase 
infoi'ming  him  that  they  had  done  so,  and  that  the  principal  afterwards  came  to  England, 
and,  having  scon  the  contract,  ratified  all  that  the  defendants  iiad  done.  What  possible 
ground  of  complaint,  thei'cfore,  can  the  plaintiff  have  against  the  defendants  for  doing 
that  which,  if  not  previously  authorized  by  him,  was  afterwards  ratified  by  him  1  It 
was  at  one  time  a  question  whether,  the  contract  being  for  cash  on  delivery  of  the 
shipping  docinncnts,  the  plaintiff'  should  furnish  the  defendants  with  the  money  or 
give  them  bills  :  and  he  elected  the  latter  course.  The  payment,  [824]  thcrcfoi-e,  was 
made  at  his  express  I'equcst.  I  cainiot  sec  any  pretence  for  calling  upon  them  to  refund 
the  money.  It  is  .said  that  the  plaintiff  could  not,  upon  the  failure  of  the  consideration, 
sue  Barker  Si  Black.  I  nuist  confess  I  do  not  see  why  not.  One  ground  alleged  is, 
that  the  principal's  name  being  undisclosed,  and  he  being  a  foreigner,  there  is  no  privity 
between  him  and  Barkei'  iV  Black.  It  may  be  that  the  contract  is  entered  into  with 
the  agents  only  :  but  that  is  a  question  of  fact.  In  llcald  v.  Kcnu'ortlii/,  10  Kxch.  73!), 
74.'i,  Paike,  B.,  says:  "M'lierc  the  seller  deals  with  an  agent  resident  in  this  country, 
and  acting  for  a  foreign  pi-incipal,  the  pres\nnptiou  is  that  the  seller  does  not  contract 
with  the  foi'cigner  and  trust  him,  l)ut  with  the  party  with  whom  he  makes  the  bargain. 
That  is  a  tpiestion  of  fact,  and  not  of  law."  It  seems  to  me  that  the  question  does 
not  arise  here.  We  must  take  this  as  the  ordinary  case  of  a  principal  autlioiiiiing  an 
agent  to  make  a  payment  for  iiim.  The  money  having  been  paid  in  |)ursuance  of  the 
authority,  and  the  agent  having  l)cen  reimbunsed  by  his  principal,  the  latter  cannot 
recover  it  back. 

Wii,LKS,  J.  I  am  of  the  same  opinion.  It  appears  to  have  l)cen  assumcfl  in  the 
argument  on  the  part  of  the  plaintiff,  that,  when  once  it  was  made  out  that  Kisbonrg 
would  not  liave  been  liable  on  the  contract  to  Barker  Sc  Black,  it  would  follow  that  the 
transaction  between  the  ])laintiff  and  the  defendants  would  cease  to  be  a  transaction 
as  between  (iiincipal  and  agent.  That  is  cleaily  a  mistake.  Sup[)osc, — though  I  .im 
clearly  of  the  contrary  opiiiiou,  —the  contract  for  the  .sale  of  the  cargo  of  tlu^  "(Jesiiia 
Bertha"  was  only  binding  as  between  the  defendants  and  Barker  iV  Black,  it  would 
have  made  no  diff'tncnre  :  the  plaintiff,  as  pi'incipal,  would  still  have  been  bound  to 
indemnify  the  defendants  from  the  consequences  that  might  result  [825]  from  the 
baigaJTi,  and  would  have  to  bear  the  loss,  if  an}'  loss  iiappened.  It  :qi]ie.us,  that, 
through  the  fraud  or  misconduct  of  the  captain,  thi^  cargo  li.id  been  sol<l  at  Constanti- 
nople before  the  (ith  of  December,  and  consequently  the  subject  matter  of  tiic  contract 
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no  longer  existed.  But  the  price  had  been  paid  by  the  defendants  to  Barker  &  Black 
in  discharge  of  a  liability  which  they  had  incurred  at  Risbourg's  request.  The  defen- 
dants might  have  maintained  aii  action  against  him  for  the  money  so  paid  :  and  it  is 
impossible  that  Risbourg  could  have  any  right  of  action  against  thera  because  he  had 
fulfilled  his  contract  of  indemnity.  It  may  be  that  the  money  could  only  be  recovered 
back  from  Barker  lV  Black  in  the  names  of  the  defendants  :  but  any  inconvenience  that 
might  arise  from  that  would  be  brought  upon  the  plaintiff  by  his  own  act.  Upon  the 
state  of  circumstances  here  appearing,  the  contract  being  one  in  which  the  ordinary 
relation  of  principal  and  agent  subsisted,  the  ordinary  rule  must  be  applied  that  he 
who  would  derive  the  profit,  if  profit  were  made,  must  bear  the  loss,  if  lo.ss  is  sustained. 
The  rule  must  be  discharged. 
Rule  discharged. 

[826]     Holland  r.  Judd.     Jan.  27th,  1858. 

A  cause  in  which  the  defendant  had  pleaded  never  indebted,  the  statute  of  limitations, 
payment,  set-ofi',  and  accord  and  satisfaction,  was  referred  to  a  county-court  judge 
under  the  compulsory  clauses  of  the  Common  Law  Procedure  Act,  18.54;  the  costs 
of  the  cause  to  abide  the  event  of  the  cause,  and  the  costs  of  the  reference  to  be  in 
the  discretion  of  the  arbitrator.  The  county-court  judge  having  certified  "that 
the  defendant  was  not  at  the  time  of  the  commencement  of  the  action  indebted  to 
the  plaintift',  and  ha\ing  found  a  general  verdict  for  the  defendant,  and  directed 
that  the  plaintiff  should  pay  the  costs  of  the  reference, — the  court  sent  the  certificate 
back  to  be  amended  by  stating  the  manner  in  which  the  several  issues  were  found. 

This  was  an  action  for  the  hire  of  horses,  carriages,  and  other  vehicles  by  the 
plaintiff  let  to  hire  to  the  defendant ;  with  a  count  for  goods  sold  and  delivered,  and 
the  usual  money  counts. 

The  defendant  pleaded, — first,  never  indebted, — secondly,  the  statute  of  limita- 
tions,— thirdly,  payment, — fourthly,  set-oS', — fifthly,  accord  and  satisfaction. 

The  cause  was  by  a  judge's  order  under  the  compulsory  clauses  of  the  Common 
Law  Procedure  Act,  1854,  referred  to  the  judge  of  the  countj'-court  of  Warwickshire 
holdeu  at  Birmingham — the  costs  of  the  cause  to  abide  the  event  of  the  cause,  and 
the  co^ts  of  the  reference  to  be  in  the  discretion  of  the  arbitrator. 

After  hearing  the  parties,  the  county-court  judge,  on  the  9th  of  December  last, 
gjive  the  following  certificate  : — "  I  do  herebj-  certify  that  the  said  defendant  was 
not  at  the  time  of  the  commencement  of  this  action  indebted  to  the  plaintiff.  I  find 
a  \erdict  for  the  said  defendant,  and  I  direct  that  the  costs  of  the  said  reference  shall 
be  paid  and  borne  by  the  plaintiff." 

Honyman,  on  a  former  day  in  this  term,  moved  to  set  aside  the  certificate,  on  the 
ground  that  it  did  not  decide  the  issues.  He  referred  to  Bourk-e  v.  Lloyd,  2  Dowl. 
N.  S.  452,  where  it  was  held,  that,  where  a  cause  is  referred  to  arbitration,  and  the 
costs  of  the  cause  ai-e  to  abide  the  event  of  the  award,  the  arbitrator  must  find 
specifically  upon  each  issue  He  submitted  that  the  court  might  probably  think  it 
right  to  send  the  matter  back  to  the  county -court  judge  under  the  8th  section. 
[C'rowder,  J.  Does  that  section  apply  to  these  compulsory  references?]  The  words 
are  general. 

[827]  The  rule  was  granted  in  the  alternative, — to  shew  cause  why  the  certificate 
should  not  be  set  aside,  on  the  ground  that  it  was  not  final,  and  that  the  judge  had 
not  decided  the  various  issues  joined  in  the  cause,  so  as  to  enable  the  mastei'  to  t;ix 
the  costs  thereof, — unless  the  defendant  would  consent  to  the  certificate  being  referred 
back  to  the  county-court  judge  for  re-consideration  and  amendment. 

Bittlestone  shewed  cause.  Substantially,  the  judge  has  found  all  the  issues  for 
the  defendant.  There  is  no  inconsistency.  [Cockburn,  C.  J.  Is  there  no  incon- 
sistency in  saying,  "  I  never  owed  you  51.,"  and  "  I  paid  you  the  money  .' "]  In 
Cooper  v.  Langdon,  9  M.  &  W.  GO,  65,  Parke,  B.  said,  "The  arbitrator  directs  a 
general  verdict  to  be  entered  for  the  defendant.  Then  comes  the  question  whether 
the  issues  may  not  all  consistently  be  found  for  the  defendant.  I  have  no  doubt  they 
may.  Suppose  the  plaintiff'  to  fail  iu  proving  the  agreement,  as,  for  instance,  for 
want  of  a  stamp,  and  that  the  defendant  were  to  prove  the  other  issues,  there  would 
be  no  inconsistency  in  finding  them  all  for  him."     That  was  confirmed  by  IIumi>Iini/s 
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V.  Peanc,  7  f^xch.  696,  where  it  was  helil,  that,  whore  matters  in  ditl'ereiice  in  a  cause 
involving  several  issnes  are  referred  to  arhitiation,  the  costs  of  the  cause  to  abide  the 
event,  the  award  is  good  notwithstanding  there  is  no  specific  finding  on  each  issue,  if 
it  appear  by  necessary  intendment  that  the  arbitrator  has  disposed  of  all  the  issues  (a)'. 
[828]  [Cockburn,  C.  .1.  Independently  of  the  finding  of  the  arbitrator,  how  would  the 
issues  have  been  entered  at  nisi  piius  .']     Substantiallv,  all  for  the  defendant. 

Honyman,  in  suppoi't  of  his  rule,  was  stopped  by  the  court. 

CDCK'iirKN,  G.  J.  The  matter  must  go  back  to  the  arbitratoi'  to  be  re-considered. 
He  has  cleai'ly  made  a  mistake  ;  but  it  might  have  been  set  right  without  the  expense 
of  coming  here.  He  must  state  in  his  certificate  how  he  disposes  of  the  several  issues. 
But  there  must  he  no  costs. 

Rule  absolute,  to  refer  back  the  certificate  to  the  county-court  judge  for  re-con- 
sideration and  amendment  as  to  the  manner  in  which  the  several  issues  were  found, 
each  party  to  pay  his  own  costs  of  and  occasioned  by  this  application. 

[829]     Smith  e.  Harnor.     Jan.  16th,  18-58. 

A.  sued  B.  for  an  assault,  with  a  count  for  slander,  and  obtained  a  verdict  on  the  first 
count  for  51.,  init  failed  to  establish  a  cause  of  action  on  the  second  count : — Held, 
that  he  was  entitlefi  to  no  costs. — Semble,  that  a  question  as  to  the  taxation  of  costs 
will  not  in  geneial  be  entertiiined  at  Chambers. 

The  first  count  of  the  declaration  charged  the  defendant  with  having  assaulted  the 
plaintiff',  the  second  was  for  slandei-. 

.\t  the  trial  the  plain tifi"  obtained  a  verdict  upon  the  first  count,  with  51.  damages  ; 
but  he  failed  on  the  second  count,  proving  mere  terms  of  abuse,  such  as  thief, 
swindler,  &c. 

Xeedham  mo\ed  that  the  master  (who  had  declined  to  do  so)  might  be  directed 
to  t<ix  and  allow  to  the  plaintiff  his  ordinary  costs.  [Crowder,  J.  Have  you  been  to 
Chambers !]  No.  [Willes,  J.  I  invariably  decline  to  go  into  a  ((uestion  of  taxa- 
tion at  Chambers.]  The  master  conceived  that  the  plaintiff  was  precluded  from 
recovering  any  costs  by  the  11th  section  of  the  County  Court  Act,  1.3  &  14  Vict. 
c.  61,  he  having  obtained  a  verdict  for  51.  only,  and  there  being  no  certificate  under 
s.  12,  or  judge's  order  under  s.  13(a)''.  The  11th  section,  however,  it  is  submitted, 
applies  only  where  the  action  is  brought  for  that  in  respect  of  which  the  verdict  is 
obtiiined,  and  that  only  ;  and  does  not  apply  where  it  is  bona  fide  brought  for  some- 
thing else  besides.  [Crowder,  .1.  See  what  absurdity  that  would  lead  to.  If  a 
plaintiir  sues  for  slander,  and  fails,  he  pay  costs  :  if  he  brings  an  action  for  an  assault, 
and  oi)t;iins  no  more  than  51.  damages,  he  gets  no  costs :  but,  according  to  yoin-  view, 
if  he  brought  his  action  for  the  two,  and  altogethci'  failed  as  to  the  one,  and  obfciined 
less  than  51.  damages  on  the  other,  he  would  be  entitled  to  the  costs  of  the  cause  I] 
The  plaintiir  is  enabled  by  the  ilst  section  of  the  Conuuon  Law  Procedure  Act,  1852, 
to  joiu  the  two  causes  of  action. 

{aY  In  that  case,  the  pleas  were, — first,  except  as  to  421.,  never  indebted, — 
secondly,  except  as  to  421.,  a  set-off,  — thirdly,  exeejit  as  to  421.,  pavment, — fourtidy, 
as  to  421.,  payment  of  421.  Is.  into  court.  The  arbitrator  awarded  as  follows: — "  I 
do  awarfl  and  order  that  the  said  J.  Pearce  (the  defendant)  shall  and  do  pay  or  cause 
to  be  paid  to  the  said  K.  Humi)hrcys  the  sum  of  841.  14s.  2d.  over  and  aboxe  the  sum 
of  421.  paid  into  court  by  the  said  J.  Pearce,  whidli  I  do  adjudge  and  award  to  be  due 
from  the  said  J.  Pearce  to  the  .said  K.  Humphreys  for  and  upon  the  matters  in 
diflerence  to  me  referred."  And  Parke,  B.,  said  :  "  In  this  case,  by  necessary  intend- 
ment there  is  a  finding  upon  every  issue  ;  for,  the  arbitrator  awards  that  841.  14s.  2d. 
is  dnc  in  respect  of  the  matters  referred,  over  and  above  the  421.  ])aid  into  court. 
That  disposes  of  the  issues  on  the  pleas  of  payment  and  set-ott';  for,  if  the  defendant 
had  proved  a  set-otl'  and  payment  beyond  the  421.,  the  arbitiator  could  not  have 
found  that  841.  14s.  2d.  was  due.  The  sct-oti' is  only  material  as  a  matter  in  difference 
in  the  cause:  and  the  ipicstion  whether  the  defendant  had  a  set-ofV  will  dcpcml  upon 
the  sum  which  is  awarded  to  the  plaintifis  :  therefore,  the  arbitrator  mu.'^t  lia\c  found 
both  the  pleas  in  the  negative,  foi-  otherwi.sc  the  ])laintifis  could  nut  l)e  entitlorl  to 
841.  14s.  2d.  bevoufl  the  sum  paid  into  court." 

(a)2  See  \5\Sc.  16  Vict.  c.  54,  s.  4,  and  I'.i  &  20  Vict.  c.  108,  s.  ;50. 

C.  P.  xviii.— 31* 
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[830]  CocKBUKN,  C.  J.  The  case  is  too  clear  for  argument.  There  will  be 
no  rule. 

"Williams,  J.  This  is  not  the  less  an  action  of  trespass  in  which  the  plaintifi'  has 
failed  to  obtain  damages  exceeding  51.  because  an  unfounded  charge  of  slander  is 
attached  to  it. 

The  rest  of  the  court  concurring, 

Rule  refused. 


Moor  v.  Roberts  .4nd  Another.     Jan.  12th,  1858. 

In  consideration  that  the  plaintift'  would  advance  12001.  to  a  third  person  upon 
mortgage  of  certain  leasehold  premises,  the  defendants  promised,  that,  if,  after  any 
sale  of  the  said  premises  duly  made  under  the  power  of  sale  to  be  contained  in  the 
mortgage-deed,  the  purchase-money  should  not  be  sufficient  to  satisfy  the  principal 
sum  and  all  interest,  costs,  charges,  and  expenses  which  might  be  then  due  in 
respect  of  the  mortgage,  they  would  immediately  thereafter  make  good  and  pay 
to  the  plaintiff  such  delicieucy,  whether  the  same  should  be  occasioned  by  any 
defect  in  the  title  to  the  premises  otherwise  howsoever. — The  premises  having  been 
put  up  to  auction  under  the  power  of  sale,  were  knocked  down  to  one  W.  for  6501., 
and  \V.  paid  a  deposit  of  1001.  and  signed  the  usual  contract :  but  he  afterwards 
declined  to  complete  the  purchase,  on  the  ground  of  the  vendor's  inability  to 
produce  certain  receipts  for  grouud-rent ;  and  the  plaintiff  brought  an  action  against 
him  to  recover  damages  for  his  alleged  breach  of  contract,  which  action  was  still 
pending: — Held,  that,  under  these  circumstances,  a  concurrent  action  against  the 
defendants  upon  their  guarantee  was  premature, — the  word  "sale"  in  that  instru- 
ment meaning  a  sale  completed,  so  that  the  deficiency  which  was  to  be  made  good 
by  the  defendants  could  be  ascertained. 

This  was  an  action  upon  a  guarantee.  The  declaration  stated  that  one  William 
Kirby  was  desirous  of  bori'owing  the  sum  of  12001.  upon  mortgage  of  certain  land, 
with  the  houses,  messuages,  and  buildings,  thereon  erected,  and  known  as  numbers 
12,  13,  14,  and  15,  Russell  Terrace,  Holland  Road,  in  the  county  of  Surrey,  and  it  was 
proposed  and  intended  that  interest  should  be  payable  on  the  said  principal  sum  of 
12001.,  at  the  rate  of,  to  wit,  51.  per  cent,  per  annum,  and  that  the  mortgage-deed 
to  be  executed  should  express  that  such  [831]  interest  should  be  payable,  and  should 
also  contain  all  neces.sary  and  usual  powers  of  sale  upon  default :  That  thereupon,  in 
consideration  that  the  plaintiff  and  one  George  Mallows,  since  deceased,  at  the  request 
of  the  defendants,  would  advance  to  the  .said  William  Kirby,  the  said  sum  of  12001. 
upon  such  mortgage  as  aforesaid,  the  defendants  undertook  and  promised  the  plaintiff" 
and  the  said  George  Mallows,  that,  if,  after  any  sale  of  the  said  premises  so  to  be 
mortgaged,  duly  made  under  the  said  power  of  sale  to  be  contained  in  the  said  mort- 
gage-deed, the  purchase-money  should  not  be  sufficient  to  satisfy  the  aforesaid  sum 
of  1 2001.  and  all  interest,  costs,  charges,  and  expenses  which  might  be  then  due  in 
respect  of  the  said  mortgage,  they  would  immediately  thei-eafter  make  good  and  pay 
to  the  plaintift"  and  the  said  George  Mallows  such  deficiency,  whether  the  same  should 
be  occasioned  by  any  defect  in  the  title  to  the  said  premises  or  otherwise  howsoever : 
Averment,  that  the  plaintiff  and  the  said  George  Mallows  did  accordingly  advance  to 
the  said  William  Kirby  the  said  sum  of  12001.  as  aforesaid  on  mortgage  of  the  said 
premises,  and  that  a  mortgage-deed  containing,  among  othei'  things,  a  pro\ision  as  to 
the  payment  of  such  interest  as  aforesaid,  and  also  such  power  of  sale  as  aforesaid, 
was  duly  executed  and  delivered  by  the  said  William  Kii'by  to  him  the  plaintiff  and 
the  said  George  Mallows  ;  and  that  afterwards  default  was  made  by  the  said  William 
Kirby,  to  wit,  in  not  paying  the  said  principal  sum  and  interest  according  to  the  terras 
of  the  said  mortgage-deed,  whereby  the  said  powers  of  sale  became  exercisable,  and 
were  thereupon  duly  exercised  by  the  plaintift'  (who  had  survived  the  said  George 
Mallows)  accordingl}^  and  the  said  premises  included  in  the  said  mortgage  and 
powers  of  sale  were  duly  and  properly  sold  in  virtue  thereof ;  and  the  plaintift"  said, 
that,  upon  the  said  sale,  the  purchase-money  of  [832]  the  said  property  was  not 
sufficient  to  satisfy  the  said  sum  of  12001.  and  a  further  sum  amounting  to  2501.  then 
due   in  respect  of  the  said  mortgage  foi-  interest,  costs,  charges,  ancl  expenses,  and 
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thiit  there  was  a  deficiency  thereon  to  the  amount  of  8001.  ;  and  thai  the  phiintitl'  and 
the  said  George  Mallows  before  his  death,  and  the  phiintitl' since  the  death  of  the  said 
George  Mallows,  respectively,  did  all  things,  and  all  things  were  done  and  happened, 
to  entitle  him  the  plaintifi'  to  have  the  said  sum  of  8001.  made  good  and  paid  to  him 
as  the  survivor  of  the  said  George  Mallows;  but  that  the  defendants  had  not  paid 
the  same,  &c. 

The  defendants  pleaded, — first,  that  they  did  not  undertake  or  promise  as  in  the 
declaration  alleged, — secondly,  that  it  was  not  proposed  and  inlenfled  as  in  the 
declaration  alleged, — thirdly,  that  the  pl.iintiH'  and  George  Mallows  did  not  advance 
to  Kirby  the  said  sum  of  I'JOOl.  as  in  the  declaration  alleged, — fourthly,  that  a 
mortgage-deed  was  not  executed  and  delivered  as  in  the  declaration  alleged, — fifthly, 
that  the  said  powei's  of  sale  did  not  1)ecome  exercisable,  nor  were  they  exercised,  as 
in  the  declaration  alleged, — sixthly,  that  the  said  premises  were  not  sold  as  alleged, 
— seventhly,  that  there  was  not  any  deficiency  upon  the  said  sale,  as  in  the  declaration 
alleged.     Issue  thereon. 

The  cause  was  tried  before  Gresswell,  J.,  at  the  sittings  in  London  after  last 
Trinity  Term.  It  appeared  that  one  Kirby,  a  buildei',  being  desirous  of  obtaining 
li-'OOl.  upon  mortgage  of  foui- leasehold  ho\ises  in  Kussell  Terrace,  Holland  Koad,  in 
the  county  of  Surrey,  had  applied  to  the  plaintiff  and  Mallows  to  advance  him  that 
sum  ;  that,  after  some  negotiation,  they  consented  to  advance  the  money  upon  the 
defendants  giving  them  1)\'  way  of  collateral  secuiity  to  the  guarantee  set  forth  in 
the  declaration  ;  that  the  mortgagor,  Kirby,  having  made  default,  and  the  interest 
being  considerably  in  [833]  airear,  the  plaintiff  (Mallows  having  in  the  mean  time 
died)  caused  the  premises  to  be  put  up  to  auction  on  the  20th  of  January,  1S.57,  when 
they  were  knockeil  down  to  a  Mrs.  Savage  for  9001. ;  and  that,  Mrs.  Savage  failing 
to  pay  the  deposit  and  sign  a  contract,  the  premises  were  again  put  up  on  the  2.3rd 
of  February,  when  one  Watson  became  the  purchaser  at  6.501.,  p;iid  a  deposit  of  1001., 
and  signed  the  usual  contract. 

The  conditions  under  which  the  pi'operty  was  put  up  to  sale  were  as  follows : — 

"1.  The  highest  bidder  shall  lie  the  purchaser:  and,  if  any  dispute  shall 
arise  between  two  or  more  biddeis,  the  pi'operty  shall  be  put  up  again  and  re-sold  ; 
and  no  person  shall  advance  less  than  101.  at  each  liiddiug,  nor  retract  his  or  her 
bidding. 

"  2.  The  purchaser  shall,  immediately  after  the  sale,  pay  into  the  hands  of  the 
auctioneers  a  deposit  of  201.  per  cent,  in  part  of  the  purchase-money,  and  sign  an 
agreement  to  pay,  at  the  office  of  the  vendor's  .solicitors,  Messrs.  C.  &  H.,  the  remainder 
of  the  purchase-money  on  or  before  the  2.5th  of  March,  1857,  from  which  time  the 
purchaser  will  be  entitled  to  the  rents  and  profits  of  the  property,  subject  to  the 
payment  of  the  rents  and  performance  of  the  covenants  in  the  leases  under  which  the 
property  is  held,  and  up  to  which  time  all  outgoings  will  l)e  cleared  by  the  vendor , 
but,  in  case  the  purchase  shall,  from  any  cause  whatevei',  not  be  completed  by  the  time 
above  limited,  the  purchaser  shall  pay  iutei'cst  after  the  rate  of  51.  per  cent,  jier  annum 
on  his  01'  her  unpaid  purchasenioney,  from  that  time  up  to  the  day  of  the  completion 
of  the  purchase.  IJut  this  provision  sh:ill  not  j)revcnt  the  vendor  fioni  re([uiring  the 
completion  of  the  purchase  on  the  day  ap])ointed. 

"  .'i.  The  vendor  will  deliver  an  ahsti'act  of  her  title  to  the  [)urcli;iser,  or  to  his  or 
her  solicitor,  and  all  objections  (if  any)  to  the  title  shall  be  staled  in  writing,  and 
[834]  delivered  U>  the  said  Messr.s.  C.  ife  H.  within  seven  days  of  the  delivery  of  such 
abstract,  and  all  objections  and  I'equisitions  not  so  made  within  such  time  shall  bo 
deemed  to  have  been  waived,  anrl  the  purchaser  shall  be  precluded  fiom  making  any 
sul)sef|uent  obj(;ction  or  objections  to  the  title  ;  and,  in  case  .any  ol)jection  or  requisi- 
tion shall  be  made  or  raised  on  the  part  of  the  purchase)',  which  (he  vendor  may  be 
unable  or  tuiwilling  to  remov('  or  comply  with,  the  vendor  shall  be  at  liberty  at  any 
time  to  rescind  the  contract  mid  ])ut  an  cud  to  the  s.de,  ujion  re-paying  to  the  i)ui'cliaser 
his  or  her  dei>osit-moncy,  without  .'iny  interest,  costs,  damages,  or  expenses  (not- 
withstanding any  negotiation  rcil.'ilive  to  such  objection  or  objections  that  may  liavo 
been  carried  on). 

"4.  The  title  shall  comnicnec  with  foui'  scxcial  indcnliucs  of  lease  granted  by 
Mr.  John  Roberts  to  Mr.  W.  Kirby  in  August,  1856,  and  the  vendor  shall  not  lie 
required  to  prove  or  produce,  nor  shall  the  purchaser  bo  entitled  to  investigate,  or 
make  any  olijection  in  respect  of,  any  earlier  or  other  title  than  the  said  loiwes ;  and 
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the  production  of  the  receipt  for  ground-rent  up  to  the  25th  of  December,  1856,  shall 
be  and  be  deemed  sufficient  and  conckisive  evidence  of  the  performance,  up  to  the 
time  of  completion  of  the  purchase,  of  all  the  covenants  in  the  lease  to  which  the  same 
refeis.  Any  written  agreement  or  agreements  which  any  tenant  or  tenants  may  have 
entered  into,  and  which  may  not  be  stamped,  shall  not  be  required  to  be  stamped,  and 
no  objection  or  reipiisition  shall  be  taken  or  made  with  reference  to  such  agreements 
being  unstamped. 

"5.  On  pa\'ment  of  the  remainder  of  the  purchase-money,  anil  all  interest  due 
thereon,  the  purchaser  shall  be  entitled  to  have  executed  to  him  or  her,  at  his  or  her 
own  expense,  a  proper  conveyance,  but  the  vendor,  being  only  a  mortgagee  with  a 
power  of  sale,  shall  not  be  re-[835]-4uired  to  enter  into  any  covenant  other  than  a 
covenant  that  she  has  done  no  act  to  incumber. 

"  6.  If  any  error  or  omission  shall  have  been  made  in  the  description  of  the  property, 
such  error  or  mistake  shall  not  annul  the  sale,  but  a  compensation  or  equivalent  shall  be 
yiven  or  taken,  as  the  case  may  require,  such  compensation  or  equivalent  to  be  settled 
by  two  referees,  or  their  umpire,  to  be  appointed  within  seven  days  after  the  discovery 
of  such  error  or  omission,  in  the  usual  way. 

"  Lastly.  If  the  purchaser  shall  neglect  or  fail  to  comply  with  the  above  conditions, 
•or  any  of  them,  his  or  her  purchase-money  *  shall  be  actually  forfeited  to  the  vendor, 
who  shall  be  at  full  liberty  to  re-sell  the  property,  either  by  public  auction  or  private 
.sale,  with  or  without  notice  to  such  purchaser  at  the  first  sale,  and  the  deficiency  (if 
any)  at  such  second  sale,  and  all  costs,  charges,  and  expenses  attending  the  same,  shall, 
immediiitely  thereafter,  be  made  good  to  the  vendor  liy  the  defaulter  at  this  present  sale, 
and,  in  case  of  non-payment  thereof,  the  whole  thei'eof  shall  be  recoverable  by  the  vendor 
iis  and  for  liquidated  damages  in  an  action  at  law,  and  it  shall  not  be  necessary  first  to 
tender  any  assignment  to  the  purchasei' ;  and  the  profit  (if  any)  arising  after  t  such 
second  sale  shall  belong  to  the  vendor." 

The  vendor  not  being  able  to  produce  the  receipt  for  the  ground-rent  up  to  the 
25th  of  December,  1856,  which  by  the  4th  condition  was  to  be  "  sufficient  and  conclusive 
evidence  of  the  performance  of  all  the  covenants  in  the  lease,"  the  purchaser  (Watson) 
declined  to  complete  the  purchase ;  and,  at  the  time  this  action  was  commenced,  an 
action  had  been  brought,  and  was  still  pending,  against  Watson,  to  recover  damages 
for  such  non-completion. 

On  the  part  of  the  defendants,  it  was  submitted  that  the  action  was  prematurely 
brought,  inasmuch  as  there  [836]  had  been  no  "sale"  within  the  meaning  of  the 
guarantee,  and  consequently  no  ascertained  deficiency. 

The  learned  judge  directed  a  ^•erdict  foi-  the  plaintiff'  for  the  sum  claimed, 
7891.  17s.  lOd.,  reserving  leave  to  the  defendants  to  move  to  enter  a  verdict  for  them 
if  the  court  should  be  of  opinion  that  there  had  been  no  sale  :  and  he  stayed  execution 
until  the  fourth  day  of  the  following  term,  on  the  defendants  bringing  into  court  within 
fourteen  days  5001.  to  aljide  the  event. 

Lush,  (,>.  C,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendants,  "on  the  ground  that  no  sale  of  the  property  had  been 
completed,  and  the  event  upon  which  the  defendants  were  to  be  liable  had  not 
happened,"  and  that  the  5001.  paid  into  court  should  be  paid  out  to  the  defendants. 

Collier,  Q.  C,  and  Griffits,  now  shewed  cause.  There  was  a  sale,  within  the  fair 
meaning  of  the  guarantee,  when  there  was  a  valid  contract  of  sale.  [Cockburn,  C.  J. 
It  is  an  amljiguous  term  ;  it  may  mean  either  the  proceeding'  which  takes  place  at  the 
auction,  or  the  complete  and  final  ti-ansfer  of  the  property  :  it  seems  to  me  to  be  used 
in  the  latter  sense  here.]  A  vendor  may  recover  the  purchase-money,  even  though 
no  conveyance  has  been  tendered.  Thus,  in  Mattock  v.  Kinglake,  10  Ad.  &  E.  50, 
2  P.  &  V>.  343,  on  an  agreement  for  the  sale  of  lands,  the  defendant  covenanted  to 
pay  the  purchase-money  on  a  day  certain,  for  and  as  the  consideration  of  such  sale 
and  purchase,  with  interest  from  a  day  certain  to  the  time  of  "  the  completion  of  the 
purchase  ; "  and  it  was  held  that  the  covenant  of  the  defendant  was  an  independent 
covenant,  and  that  the  vendor  might  recover  the  purchase-money  without  tendering 
a  conveyance.  [Willes,  J.  There  is  no  doubt  about  that.  Gock-[837]  burn,  C.  J. 
You  had  two  courses  open  to  you, — to  enforce  performance  of  the  contract  by  the 
vendee,  or  to  bring  your  action  for  the  breach  of  it.      You  chose  the  latter  course. 

*  " Deposit r'  t  "Upon?" 
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AVhat  is  to  prevent  your  putting  up  the  property  to  sale  again  1]  Equity  would 
prevent  that.  In  the  action  ai;ainst  the  vendee,  the  plaintitt'  might  recover  the 
stipulated  purchase-money  ;  and  then  he  woulil  be  bound  to  convey.  [^^"illiaIns,  .1. 
If  the  purchaser  refuses  to  complete  the  purchase,  e([uity  will  not  restrain  the  v(!Mdor 
from  selling  again.]  There  is  no  absolute  refusal  here.  [Cockl)urn,  C  .'.  Surely 
your  action  is  prematurely  brought :  you  may  peradventure  hereafter  sell  the  property 
for  the  full  amount  for  which  it  is  charged.]  The  contract  of  sale  in  equity  operates 
a  complete  change  in  the  property.  In  Addison  on  Contracts,  4th  edit.  1-59,  it  is 
said, — "The  execution  of  a  simple  contract  in  writing  for  the  sale  and  purchase  of  an 
estate  in  fee,  although  accompanied  by  livery  and  seisin,  or  delivery  of  possession  of 
the  lands  to  the  purchaser,  does  not,  since  the  passing  of  the  transfei-  of  piojierty  act, 
transfer  to  the  latter  the  estate  or  interest  agreed  to  be  sold.  The  written  contract, 
if  it  amounts  to  a  grant  of  the  fee,  would  be  a  feoffment,  and  would  be  avoided  by 
the  section  of  the  act  which  enacts  that  'a  feoH'ment  (other  than  a  feofiment  made 
under  a  custom  liy  an  infant)  shall  be  \()id,  unless  evidenced  by  deed.'  A  right  to 
have  a  conveyance  of  the  lanrl  pa.sses  by  the  contract  to  the  purchaser,  but  not  any 
legal  estate  or  interest  in  the  land  itself  beyond  an  estate  at  will.  In  equity,  however, 
the  contract  operates  as  an  immediate  transfer  of  the  estate  itself.  '  The  effect  of  tiie 
contract  is  very  different  at  law  and  in  equity.  At  law,  the  estate  remains  the  estate 
of  the  vendor,  and  the  money  that  of  the  vendee  (until  a  formal  conveyance  has  been 
executed).  In  equity,  the  estate,  from  the  signing  of  the  contract,  becomes  the  real 
propert}^  of  the  vendee.  It  is  vendible  [838]  as  his,  chargeable  as  his,  capable  of  being 
incumbered  as  his,  devised  as  his  ;  it  may  be  assets,  and  will  descend  to  his  heir  (a).'" 
[Cockburn,  C.  .1.  Does  that  apply  where  the  purchaser  repudiates  the  contract?]  The 
purchasei'  does  not  rejjudiate  the  contract :  he  declines  to  complete  until  a  certain 
requisition  is  complied  with.  He  insists  upon  the  production  of  the  receipts  for 
ground-ient :  he  is  not  entitled  to  that.  [Crowder,  J.  Still  the  (juestion  is,  what  is 
the  meaning  of  the  guarantee.  It  must  necessarily  mean  a  perfected  sale,  otherwise 
there  is  no  ascertained  deficiency.]  The  plaintiff  cannot  recover  more  than  the 
6501.  from  the  vendee.  Besides,  in  equity  there  has  been  a  perfected  sale,  and  that 
satisfies  the  terms  of  this  guarantee.  In  Bahluin  v.  Belclwi;  1  Jones  it  Latouche, 
IS,  26,  Lord  Chancellor  Sngden  says,  that,  "though  the  purchaser  (before  the  con- 
veyance] h;is  neither  a  legal  nor  an  equitable  right,  as  against  the  seller,  until  ho 
pays  the  purch;ise-money,  yet,  for  all  purposes  of  disposition,  the  e(iuitable  estate 
which  he  obtained  under  the  contract  of  sale  is  subject  to  his  control:"  and  he 
adds, — "There  is  no  doubt  as  to  that  point:  it  is  a  land-maik  of  the  court,  and 
ought  not  to  have  been  questioned."  Again,  in  Addison,  p.  180:  "Before  the 
vendor  can  maintain  an  action  for  the  recovery  of  damages  by  reason  of  the  neglect 
of  the  purchaser  to  tcndei-  and  accept  a  conveyance  of  the  estate,  and  ))ay  the 
purchase -money,  he  nuist  produce  and  establish  a  good  title  to  the  estate  agreed  to 
be  sold,  and  it  must  appear  that  he  was  ready  and  willing  to  execute  a  conveyance 
thereof  to  the  purchaser,  on  receiving  payment  of  the  purchase-money."  "So  long 
as  a  conveyance  under  seal  has  not  been  executed,  and  a  legal  transfer  of  the  property 
from  the  vendor  to  the  purchaser  effected  at  common  law,  the  vendor  cannot 
[839]  sue  for  the  purchase-money,  for  he  cannot  have  both  the  est.<itc  and  the  money  ; 
but  he  is  entitled  to  recover  all  the  damages  he  has  sustained  by  the  breach  of  con- 
tract, and  all  the  costs,  charges,  and  expenses  he  has  incurred."  Again,  at  p.  1141, 
it  is  said  :  "  If  an  estate  agreed  to  be  sold  has  been  actually  conveycil  by  the  vendor 
to  the  purchaser,  and  has  become  the  pr()])erty  of  the  latter,  and  the  vendor  sues  for 
the  non  payment  of  the  i)urchase-nioriey,  the  measure  of  damages  is  obviously  the 
price  agreeil  to  be  paid,  with  interest  ;  but,  if  no  conveyance  has  l)een  excH'Utcd,  anil 
the  estiite  still  remain.s  the  pioperty  of  the  vendor,  the  measure  of  damages  is,  the 
difference  between  the  price  agreed  to  be  paid  and  the  markeUible  value  of  the 
property,  for,  the  vendor  cannot  be  permitted  to  have  both  the  estate  and  the  purcha.so- 
money."  For  this  Laird  v.  J'im,  7  M.  &  W.  474,  is  referred  to.  |  Williams,  .1.  In 
the  argument  of  that  case  it  is  said  that  "Sir  Iv  Sugden,  I  V.  iV  1'.  10th  edil.  374, 
appears  to  consider  that  a  vendor  may  recover  the  purehase-monoy  without  having 
executed  a  conveyance,  where  the  purchasei-  lias  discharged    him   from   so  doing." 


(«)  Pel'  1,1)1(1  KMnii,  Srhi,  V.  Sh'lr,  7  Vcs.  l>74. 
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Lord  St.  Leouiuds  alludes  to  that  in  his  13th  edition,  201,  ii.  (t)(a),  where  he  seems 
to  deny  the  inference  there  drawn  from  his  work:  he  sa^'s, — "The  passage  in  the 
text  was  not  intended  to  refer  to  the  amount  to  be  recovered."]  In  Laird  v.  Pirn,  the 
conveyance  of  the  estate  and  the  payment  of  the  purchase-money  were  to  be  simul- 
taneous acts.  //'i/Aw  V.  Si/iil/t,  10  M.  &  \y.  355,  is  somewhat  at  variance  with  the  case 
last  cited.  There,  the  declaration  alleged,  that,  by  an  agreement  made  between  the 
plaintiff'  and  the  defendant,  the  plaintiff'  agreed  to  sell,  and  the  defendant  to  buy, 
certain  building  ground,  for  the  sum  of  I  201.,  which  the  defendant  agreed  to  pay  the 
plaintiff'  on  or  before  [840]  the  expiration  of  four  years,  with  interest  at  51.  per  cent, 
half-yearly,  until  paid  ;  and  it  averred  that  the  four  years  had  not  expired,  that  the 
1201.  had  not  been  paid,  and  that  121.  had  become  due  for  interest:  and  it  was  held 
that  the  declaration  was  good,  and  that  the  plaintiff'  was  not  bound  to  aver  that  he 
had  delivered  possession  of  the  land,  or  that  he  had  title  to  the  land,  or  was  ready  and 
willing  to  convey  it.  Here,  the  purchase-money  was  to  be  paid  oi!  a  given  day,  which 
had  passed.  The  case  is  in  that  respect  very  like  that  of  JHcker  v.  Jackson,  6  C.  B.  103. 
There,  the  declaration  stated,  that,  on  the  2nd  of  September,  1844,  the  plaintiff' 
entered  into  certain  aiticles  of  agreement  with  the  defendant  for  the  sale  of  a  piece  of 
land,  whereby  the  plaintiff  agreed  that  he  would,  within  one  month  from  the  date 
thereof,  or  from  lieing  required  so  to  do,  deliver  to  the  defendant  an  abstract  of  his 
title  to  the  said  pi'emises,  and  deduce  a  clear  title  thereto,  and  that  the  defendant  did 
thereby  agree  that  he  would  pay  the  purchase-money  as  follows, — the  sum  of  5481. 
18s.  lOd.  on  the  signing  of  the  contract,  and  the  residue  or  sum  of  49401.  10s.  on  or 
before  the  2nd  day  of  September,  1848,  together  with  interest,  &c.  The  declaraiion, — 
after  alleging  that  the  plaintiff  did,  before  the  commencement  of  the  suit,  and  within 
one  month  from  being  lequired  so  to  do,  deliver  to  the  defendant  such  an  abstract  of 
his  title  to  the  said  premises,  and  deduce  such  a  clear  title  thereto,  as  in  and  by  the 
said  articles  in  that  behalf  specified  and  required, — alleged  for  breach  the  non-payment 
by  the  defendant  of  the  residue  of  the  purchase-money.  The  defendant  pleaded,  that 
the  plaintiff"  did  not  deliver  to  the  defendant  an  abstract  of  title  to  the  said  premises, 
and  deduce  such  a  clear  title  thereto,  as  in  and  by  the  said  agreement  specified  and 
required,  modo  et  forma,  ttc.  And  the  plea  was  held  bad,  inasmuch  as  the  perform- 
ance by  the  plaintiff' of  the  contract  with  respect  to  [841]  delivering  an  abstract,  <fec., 
was  not  a  condition-precedent  to  his  right  to  maintain  an  action  for  the  non-payment 
of  the  purchase-money,  and  consequently  that  the  allegation  in  the  declaration  of  such 
performance  was  immaterial  and  not  traversable.  It  is  plain  that  there  has  here  been 
such  a  sale  as  to  entitle  the  plaintiff'  to  recover  the  difference  upon  the  defendants' 
guarantee. 

Lush,  Q.  C,  and  R.  Clark,  contra,  were  not  called  upon. 

CocKBURN,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The 
case  appeals  to  me  to  be  a  very  clear  one.  The  action  is  lirought  upon  a  guarantee 
given  by  the  defendants,  whereby  they  undertook,  that,  if  after  any  sale  of  certain 
property  referred  to,  the  pui-chase-money  should  not  be  sufticient  to  satisfy  a  sum  of 
1 2001.  which  had  been  advanced  on  mortgage  thereof,  and  all  interest,  costs,  charges, 
and  expenses  which  might  be  due  in  respect  of  the  mortgage,  they  would  immediately 
thereafter  make  good  and  pay  to  the  plaintiff  such  deficiency.  The  question  turns 
upon  the  construction  of  the  woitl  "  sale  "  in  that  instiument.  I  am  clearly  of  opinion, 
that,  taken  in  conjunction  with  the  rest  of  the  document,  it  means  a  completed  sale. 
If  not,  it  is  obvious  that  the  plaintiff'  might  treat  the  sale  as  incomplete  (as,  indeed,  he 
has  done),  and  bring  an  action  against  the  vendee,  and,  having  recovered  damages 
against  him  for  his  breach  of  contract,  put  the  property  up  to  sale  again,  and  perhaps 
realize  more  than  the  amount  of  the  charge  npon  it :  or,  he  might  compromise  with 
the  vendee,  and  re-sell.  The  amount  of  the  deficiency  which  the  defendants  were  to 
make  good  could  only  be  ascertained  by  a  complete  sale  and  realization  of  the  price. 
It  is  said  that  there  was  a  sufficient  sale  within  the  meaning  of  the  guarantee,  because 
there  [842]  was  a  contract  which  a  court  of  equity  would  enforce.  It  is  unnecessary, 
however,  to  enter  into  that.  The  plaintiff"  has  not  resorted  to  a  court  of  equity. 
The  plain  meaning  of  the  guarantee  being  as  I  have  stated,  we  need  not  speculate 
upon  what  a  court  of  equity  would  do.  It  is  enough  to  say  that  the  contract  has  not 
been  carried  out,  and  consequently  that  the  action  is  not  at  present  maintainable. 

(a)  The  same  observation  occurred  in  the  12th  edition,  p.  171,  u.  {//). 
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Williams,  J.  I  am  entirely  of  the  same  opinion.  The  word  ".sale"  in  the 
guarantee  mu.st  mean  such  a  sale  as  that  the  proceeds  shall  he  realized,  otherwise  there 
are  no  means  of  measuring  the  damages  the  plaintiff"  is  entitled  to  lecover  against  the 
present  defendants.  They  may  be  larger  or  smaller  according  to  the  fortune  of  a 
re-sale.  It  is  said  that  the  plaintitl  would  be  estopped  fioni  demanding  more  than 
the  6501.  from  the  purchaser  in  the  action  against  him.  But  that  does  not  e.Kclude  the 
other  contingency.  It  may  be  that  the  contract  may  never  be  performed,  and  a  re-sale 
may  be  more  advantageous  to  the  defendants.  The  plaintiff  has  no  right  to  exclude 
them  from  that  chance.  As  to  whether,  in  the  action  against  the  vendee,  the  full 
amount  of  the  stipulated  purcha.se-money  may  be  recovered,  I  cannot  entertain  a 
doubt.  Laird  v.  Pirn,  7  M.  &  W.  474,  is  in  point.  But  I  do  not  see  that  that  is 
decisive  of  this  matter.  The  action  against  the  purchaser  may  be  defeated,  and  there 
may  be  a  bill  in  equity  to  enforce  performance  of  the  contract.  And  it  may  be  that 
a  re-sale  might  produce  more,  and  so  the  damages  recovei'able  against  the  present 
defendants  might  be  mateiially  lessened.  What  the  effect  of  the  contract  is  in  equity, 
has  nothing  to  do  with  the  present  question. 

Criiwdek,  J.  The  question  is,  what  is  the  meaning  of  the  term  "sale"  in  this 
guarantee.  Looking  at  all  the  [843]  circumstances,  and  at  the  consequences  of  a 
diti'erent  construction,  I  can  arrive  at  no  other  conclusion  than  my  Lord  and  my 
Brother  Williams  have  arrived  at.  It  seems  to  me  to  be  impossible  that  the  con- 
struction contended  for  by  Mr.  Collier  can  be  that  which  the  parties  intended.  The 
property  was  about  to  be  mortgaged,  and  the  defendants,  in  consideration  of  the  plain- 
tiff agi-eeing  to  advance  12001.  thereon,  bound  themselves  to  make  good  any  deficiency 
that  might  ari.sc  on  a  sale.  It  never  could  have  been  intended  that  it  should  rest  on 
the  mere  contract.  Many  circumstances  might  arise  which  would  enable  the  plaintifl' 
to  realize  much  more,  or  cause  him  to  realize  less,  than  the  contract  gave  him.  I  think 
the  parties  clearly  contemplated  such  a  sale  as  should  realize  the  amount  of  the 
purchase-money,  and  shew  deKnitively  the  balance  for  which  the  defendants  were  to 
be  liable.  The  plaintiff  assumes  that  the  purchaser  has  committed  a  breach  of  his 
contract,  and  brings  an  action  for  that  breach.  Now  he  says  he  is  entitled  to  specific 
performance.  That  is  blowing  hot  and  cold.  Suppose  the  contract  should  for  any 
fair  reason  be  altered  or  rescinded,  why  are  not  the  defendants  to  have  the  value 
ascertained  hy  another  sale  ?  It  might  turn  out  for  their  benefit.  It  ma\'  be  that 
the  purchaser  is  unable  to  pay,  and  that  the  sale  is  rescinded  on  that  account.  How 
is  the  amount  of  the  defendants'  liability  to  be  ascertained  until  there  has  been  a 
re-sale  ! 

WiLLKS,  J.  I  am  entirely  of  the  same  opinion.  The  sale  mentioned  in  the 
guarantee  must  be  undei'stood  to  mean  a  .sale  by  which  it  is  ascertained  that  the  mort- 
gagee can  get  nothing  more  out  of  the  land.  Until  the  result  of  the  action  again.st 
the  vendee  is  known,  and  the  contract  with  him  eithei-  carried  out  or  rescinded,  and  the 
property  sold  again,  I  cannot  sav  that  the  time  [844]  has  arrived  when  the  security 
has  l)ecome  exhausted  :  and,  until  that  has  happened,  the  surety  cannot  be  called  upon. 
In  Hallen  v.  Hundei;  1  il.  M.  &  R.  "iGG,  271,  .'i  Tyrwh.  !)59,  it  being  saiil  in  argument 
that  "  it  has  been  the  practice,  where  the  possession  of  land  .sold  has  been  given,  to 
insert  a  count  for  land  bargained  and  solil,"  Parke,  B.,  said  :  "There  you  must  shew 
an  actual  conveyance  of  the  land  to  the  defendant,  and  the  mere  act  of  giving  posses- 
sion would  not  l)e  suHicient  to  maintain  the  indebitatus  count.  In  point  of  practice, 
such  a  count  seldom  occurs,  and  it  generally  cf)uld  not  be  sustained,  because  the  deed 
of  conveyance  wliich  must  be  shewn  to  |)ass  the  interest  in  the  land,  generally  contains 
a  release  of  the  purchase-monej'."     I  think  this  rule  must  be  m:ide  absolute. 

Rule  absolute. 

Collier  prayed  that  the  rule  might  lie  made  absolute  to  enter  a  nonsuit,  instead 
of  a  verdict  for  th(^  defendants. 

To  this  the  court  assented,  and  the  rule  was  accordingly  drawn  up  to  set  aside  the 
verdict  and  enter  a  nonsuit,  and  for  the  payment  of  the  5001.  out  of  court  to  the 
defendants'  attorney. 

Feb.  1st. — A  veidict  was  found  for  the  plainlilV  at  the  sittings  niWr  Trinity  Term, 
1857  :  in  Michaelmas  Term,  a  rule  nisi  was  obtained  to  enter  a  verdict  for  the  defen- 
dants :  this  rule  was  made  absolute  to  enter  a  nonsuit,  Iti  Hilary  Term,  IS5M; — 
The  plaintiff  having  died  on  the  I4th  of  I)ecenib(!r,  1S57,  the  couit  allowed  judgment 
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to  be  entered  nunc  pro  tunc  as  of  Michaelmas  Term. — Xo  will  of  the  deceased  having 
been  proved,  nor  any  letter  of  administration  granted,  the  ride  was  drawn  up  calling 
upon  the  legal  representatives  (if  any),  upon  notice  of  the  rule  to  be  given  to  them 
or  to  the  attorney  in  the  cause  of  the  late  plaintift". 

On  a  subsequent  day  in  this  term  (Jan.  27),  upon  [845]  affidavits  stating  that  the 
defendants  and  their  attorney  had  been  informed  since  the  above  rule  was  made 
absolute,  that  the  plaintiff  had  died  on  the  l-ith  of  December  last,  and  that  due  .search 
had  been  made  at  "  the  principal  registry  of  Her  Majesty's  court  of  Frobate  in  Doctors' 
Commons,''  lint  that  no  proliate  of  the  will  or  letters  of  administration  had  been 
granted  of  the  estate  and  effects  of  George  Moor,  the  plaintiff, 

R.  Clarke  moved  for  a  rule  to  shew  cause  why  the  rule  of  the  1 2th  should  not  1  e 
amended  by  entering  a  verdict  for  the  defendants  instead  of  a  nonsuit.  He  referred 
to  the  139th  section  of  the  Common  Lavi-  Procedure  Act,  1852,  which  enacts  that 
"the  death  of  either  party  between  the  verdict  and  the  judgment  shall  not  hereafter 
be  alleged  foi-  erior,  so  as  such  judgment  be  entered  within  two  terms  after  such 
verdict;"  and  he  submitted  that  the  corresponding  provision  in  the  17  Car.  2,  c.  8, 
having  been  held  not  to  appl}'  to  nonsuits  (a),  the  defendants  were,  by  the  indulgence 
granted  to  the  plaintiff  in  varying  the  form  of  the  rule,  deprived  of  the  power  of 
entering  their  judgment  and  proceeding  thereon  hy  scire  facias.  [Williams,  J.  Why 
should  you  not  enter  your  judgment  as  of  the  term  after  the  trial,  nunc  pro  tunc? 
The  delay  was  the  act  of  the  court.]  In  Blewelt  v.  Tregonning,  4  Ad.  &  E.  1002,  under 
the  rules  of  Hilary,  4  W.  4,  General  Rules  and  Regulations,  3  (h),  it  was  held,  that, 
where  the  plaintiff  has  obtained  a  verdict,  but  the  defendant  had  obtained  a  rule  nisi 
for  a  new  trial,  which  aftei'  the  lapse  of  a  year  has  been  discharged,  and  in  the  mean 
time  the  defendant  has  died,  the  court  will  order  judgment  to  Ije  entered  nunc  pro 
tunc,  though  more  than  two  terms  have  elapsed  since  the  discharge  of  the  rule,  if  it 
appear  that  the  delay  was  occasioned  by  the  [846]  taxation  of  costs,  and  no  fault  be 
specially  imputed  to  the  plaintiff.  [Cockburn,  C.  J.  Upon  whom  will  you  serve  the 
rule  ?  Who  are  you  to  call  upon  ?]  Upon  the  personal  representatives.  [Cockburn,  C.  J. 
But  you  say  there  are  none.] 

The  Clerk  of  the  Rules  having  informed  the  court  that  a  similar  difficulty  had 
arisen  in  a  case  of  Demw  v.  ConnoJhj,  in  the  year  18.50,  and  that  the  court  had  then 
ordered  the  rule  to  be  drawn  up  calling  upon  the  legal  representatives  of  the  plaintiff 
(if  any),  upon  notice  of  the  rule  to  be  given  to  them  or  to  the  attorney  in  the  cause 
of  the  late  plaintiff,  they  directed  the  same  form  to  be  adopted  here. 

Griflits  now  shewed  cause,  instructed  by  the  late  plaintiff's  attorney.  He  sub- 
mitted that  the  court  had  no  power  to  make  the  rule  ab.solute,  inasmuch  as  there  were 
no  existing  legal  representatives  of  the  late  plaintiff;  and,  if  there  was  a  will  unproved, 
it  would  be  premature  to  make  absolute  a  rule  which  would  bind  them,  when  they 
had  never  been  in  a  position  to  be  heard  in  opposition  to  it.  Besides,  there  is  already 
a  judgment  of  nonsuit  upon  the  record,  and  this  rule  does  not  seek  to  set  that  aside. 
[AMUiams,  J.  That  judgment  amounts  to  nothing.]  Whatever  its  value,  there  it 
remains.  [Willes,  J.  The  rule  we  are  aljout  to  pronounce  will  if  necessar}'  remove 
it.]  A  judgment  of  nonsuit  is  no  more  within  the  139th  section  of  the  Common  Law 
Procedure  Act,  1852,  than  it  was  within  the  statute  of  Charles.  [Williams,  J.  This 
application  is  not  founded  upon  the  Common  Law  Procedure  Act,  1852.  If  it  were, 
no  motion  would  be  necessary.  The  record  will  run  from  the  time  of  the  trial.  The 
plaintiff,  being  called,  did  not  come.] 

[847]  R.  Clarke,  in  support  of  his  rule,  was  stopped  by  the  court. 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  The 
court  is  now  called  upon  to  rectify  what  was  done  at  the  trial,  acting  nunc  pro  tunc. 
The  executors  will  not  be  in  any  respect  prejudiced.  This  is  not  a  fresh  proceeding 
taken  after  the  death  of  the  plaintiff".  It  is  a  proceeding,  not  under  the  statute,  but 
under  the  ordinary  inherent  jurisdiction  of  the  couit.  The  whole  is  to  be  taken  to 
have  been  done  at  the  time  of  the  trial.  As  to  the  circumstance  of  a  judgment  of 
nonsuit  being  already  entered,  that  makes  no  difference.  If  it  is  wished,  it  may  be 
made  a  part  of  this  rule  that  that  judgment  be  set  aside. 

(a)  See  Tidd's  Practice,  9th  edit.  p.  933. 
(J)  See  rule  56  Hilary,  1853,  13  C.  B.  16. 
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Williams,  J.  I  am  of  the  same  opinion.  When  it  is  agreed  at  nisi  prius  that 
leave  should  he  reserved  to  the  defendants  to  move  to  enter  a  nonsuit,  it  amounts 
to  this,  that  a  nonsuit  is  to  be  entered  if  the  court  so  think  fit ;  but  it  is  treated  as 
if  there  had  been  a  formal  nonsuit  at  the  trial.  If  that  had  taken  place  here,  the 
defendants  would  have  been  entitled  to  enter  their  judgment  before  the  death  of  the 
plaintift'.  By  the  act  of  the  court,  the  entry  of  the  judgment  has  l)een  delayed  until 
after  the  plaintiff's  deatli.  By  entering  the  judgment  nunc  pro  tunc,  the  parties  will 
be  precisely  in  the  same  situation  as  if  there  had  been  immediate  judgment.  The  fact 
of  the  will  not  having  been  yet  proved  can  make  no  difference.  It  will  be  perfectly 
competent  to  the  executors,  when  they  have  proved  the  will,  to  come  and  ask  the 
court  to  set  aside  the  judgment,  if  they  can  shew  any  reasonable  and  substantial 
groimd  for  so  doing      But  1  must  confess  I  do  not  see  what  grounds  they  can  have. 

[848]  CliowDKR,  J.  I  am  of  the  same  opinion.  I  see  no  reason  why  the  arrange- 
ment that  was  made  at  the  trial  should  not  be  carried  out.  The  defendants  are  not 
to  be  prejudiced  by  the  delay  which  has  arisen  from  the  act  of  the  court. 

WiM.E.s,  .1.,  concurring, 

Rule  ab.solute. 

End  of  Hilary  Term. 

Memorandum. 

In  the  course  of  this  Term,  viz.  on  the  1.5th  of  January,  the  Hon.  Sir  William 
Maule,  formerly  one  of  the  judges  of  this  court,  died,  in  bis  VOth  year. 
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[1]    Cases  Argued  and  Decided  in  the  Court  of  Common  Pleas,  in  Hilary 
Vacation,  in  the  Twenty-First  Year  of  the  Keign  of  Victoria. 

The  judges  who  usually  sat  in  bunco  at  these  sittings  were, — Williams,  J., 
Crowder,  J.,  Willes,  J.,  and  Bjdes,  J. 

Tabor  and  Others  v.  ED^VARDS.     Feb.  10th,  1858. 

[S.  C.  27  L.  J.  Ch.  183  ;  4  Jur.  N.  S.  339.     See  Comer  v.  Steed,  186(5, 
L.  R.  1  C.  P.  463.] 

To  a  scire  facias  suggesting  a  further  breach  of  a  bond,  the  defendant  pleaded, — 
secondly,  that,  after  the  commencement  of  the  action,  and  before  the  issuing  of  the 
scire  facias,  he  was  a  trader,  &c  ,  and  indel)ted,  &c  ,  and  suspended  pa\'ment ;  and 
that  thereupon  "a  certain  memorandum  of  arrangement  within  the  meaning  and 
according  to  the  provisions  of  the  said  statute"  (12  &  13  Vict.  c.  106)  was  made 
between  him  and  the  several  persons  whose  names  were  thereunto  subscribed,  being 
creditors,  &c. ;  that  "  all  things  were  performed  and  done  as  required  by  the  said 
statute  to  make  the  said  memorandum  of  arrangement  an  obligator}'  instrument 
within  the  terms  of  the  said  statute  upon  all  the  creditors  of  the  defendant ; "  that 
the  plaintiffs  were  creditors,  and,  after  the  said  suspension  of  payment,  and  after 
the  said  memorandum  of  arrangement  had  been  so  signed,  and  before  the  issuing  of 
the  scire  facias,  had  notice  ;  and  that  the  defendant  and  the  parties  of  the  other 
part  had  at  all  times  since  the  making  of  the  memorandum  of  arrangement  well  and 
truly  observed  the  agreements,  &e.  therein  :  and  that,  lav  reason  of  the  premises, 
and  by  force  of  the  statute,  the  said  memorandum  of  airangement  became  and  was 
and  is  obligatory  on  the  plaintiffs  as  if  they  had  signed  the  same. — The  third  plea 
set  up  a  judge's  order,  made  by  consent,  whereby  the  proceedings  were  ordered  to 
be  stayed  on  payment  of  costs,  and  averred  that  the  costs  were  duly  paid. — Held, 
that  the  second  plea  was  bad,  inasmuch  as  it  disclosed  nothing  to  shew  that  the 
memorandum  of  agreement  was  a  bar  to  the  action. — Semble,  that  such  a  deed 
must,  to  satisfy  the  224th  section  of  the  12  &  13  Vict.  c.  106,  contain  an  absolute 
assignment  of  all  the  debtoi's  property  for  distribution  amongst  his  creditors ;  and 
semble,  that  the  plea  should  have  alleged  that  such  a  notice  was  given  as  is  required 
by  s.  225. — Held,  also,  that  the  third  plea  was  bad. 

This  was  a  scire  facias  quare  executionem  non. 

The  writ  recited  that  whereas  William  Tabor,  David  Lloyd,  and  James  Lyne 
Hancock,  on  the  14th  of  No-[2]-vember,  1856,  in  our  court  of  Common  Pleas  at 
Westminster,  by  the  judgment  of  the  same  court  recovered  against  you    the   said 
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Henry  Edwards  5071.  19s.  2d.,  whereof  you  the  said  II.  Edwards  are  coiivieted  ;  which 
said  judgment  wa.s  obtained  upon  a  bond  dated  the  21st  of  Jaiuiary,  lf^56,  and  sealed 
with  the  seal  of  you  the  said  H.  Edwards,  whereby  you  the  said  H.  Edwards  became 
held  and  firmly  i)0und  to  the  said  W.  Tabor,  D.  Lloyd,  and  J.  L.  Hancock,  in  the 
penal  sum  of  5001.,  to  be  paid  to  the  said  W.  Tabor,  I).  Lloyd,  and  J.  L.  Hancock, 
with  and  under  a  condition  to  the  said  bond  subscribed,  of  which  condition  a  breach 
had  been  committed  by  you  the  said  H.  Edwards  before  the  commencement  of  the 
said  action  in  which  the  .said  judgment  was  obtained  as  aforesaid  ;  which  said  condition 
was  and  is  in  the  words  and  figures  and  of  the  tenor  and  effect  as  follows,  that  is  to 
say, — "Whereas  the  above-bounden  John  Amey  hath  agreed  to  efl'ect  a  policy  of 
assurance  with  the  said  society,  upon  the  life  of  himself,  in  the  sum  of  9001.,  at  the 
animal  premium  of  321.  lis.  9d.  ;  and  whereas,  upon  the  request  of  the  above-bounden 
obligors,  the  obligees  in  the  above-written  bond  lately  agreed  to  lend  to  the  said  John 
Amey,  out  of  moneys  in  their  hands  in  trust  for  the  Gresham  Life-Assurance  Society, 
the  sum  of  .3001.,  upon  the  terms  that  the  re-payment  thereof,  with  interest  for  the 
same  at  the  rate  of  51.  for  e\ery  1001.  for  a  year,  should  be  secured  to  the  said 
obligees,  their  executors,  [3]  administrators,  and  assigns,  by  the  joint  and  several 
bond  of  the  said  John  Amey  and  of  the  above-mentioned  Charles  Barber  and  Henry 
Edwards  as  his  sureties,  and  by  a  deposit  of  the  said  recited  policy,  and  by  the  pro- 
visions hereinafter  contained  ;  and  whereas  the  said  obligees  have,  immediately  before 
the  execution  of  the  a])ove-written  bond,  paid  the  said  sum  to  the  said  John  Amey, 
as  he  doth  hereby  admit,  and  the  said  policy  hath  been  deposited  accordingly  :  Now, 
the  condition  of  the  alwve-written  bond  is  such,  that,  if  the  said  obligors,  or  some  or  one 
of  them,  do  and  shall  pay  or  cause  to  be  paid  unto  the  said  obligees,  or  the  survivors 
01'  survivor  of  them,  or  their  or  his  assigns,  or  the  executors  or  admiiu'strators  of  such 
survivor,  the  full  sum  of  .3001.  of  lawful  money  of  Great  Britain,  with  interest,  by  the 
instalments  and  in  manner  following,  that  is  to  say,  the  said  principal  sura  by  six 
consecutive  instalments  of  501.  each,  to  be  respectively  paid  at  the  chief  office  for  the 
time  lieing  of  the  said  society  on  the  21st  of  July  and  the  2Ist  of  January  in  every 
year  until  the  whole  of  the  said  principal  sum  shall  be  fully  repaid, — the  first  of  such 
payments  to  be  made  on  the  21st  of  July  now  next  ensuing, — and  do  and  shall  on 
the  said  several  days  of  payment  pay  or  cause  to  be  paid  to  the  said  ol)ligces,  or  the 
survivors  or  survivor  of  them,  or  their  or  his  assigns,  or  the  executors  or  administrators 
of  such  survi\oi',  at  the  oflice  aforesaid,  interest  after  the  I'ate  of  51.  for  e\ery  1001. 
by  the  year  for  the  said  principal  sum,  or  for  so  much  thereof  as  from  time  to  time 
shall  remain  mipaid, — such  interest  to  commence  from  the  day  of  the  date  of  the 
above-written  bond  ;  and  if  in  the  mean  time  the  premiums  on  the  s.aid  policy  shall 
be  duly  paid,  and  the  said  policy  shall  in  all  respects  be  duly  maintained  and  kept  in 
force  and  available,  and  no  one  of  them  the  said  obligors  shall  in  the  mean  time  die 
or  go  to  reside  out  of  Eng-[4]-land,  or  make  oi-  attempt  to  make  any  arrangement  to 
depart  from  the  united  kingdom,  or  become  bankrupt,  or  be  declared  insolvent,  or  be 
impi-isoned  for  debt  or  outlawed,  or  comjmund  or  attempt  to  conipoiuid  with  his 
creditors,  or  take  or  attempt  to  take  the  benefit  of  any  act  or  acts  now  or  hereafter 
to  be  in  force  for  the  protection,  relief  or  discharge  of  insolvent  debtors,  or  of  any  act 
or  acts  now  or  hereafter  to  be  in  force  for  facilitating  arratigements  between  debtor 
and  creditor,  or  accept  or  take  the  benefit  of  any  letter  of  licence  or  deed  of  arrange- 
ment with  all  or  any  of  his  creditors,  or  obtain  or  attempt  to  obtain  any  extension  of 
time  foi'  payment  in  whole  oi-  in  part  of  any  debt  or  debts  due,  owing,  or  payable,  or 
to  become  due  or  owing  or  payable  fiom  him,  or  make  or  execute  any  bill  of  sale  or 
wanant  of  attoiiiey  as  a  security  for  or  in  satisfaction  of  any  such  debt  or  del)ts,  or 
suffer  judgment  l)y  default  or  otherwise  in  any  action  or  ])rocccding  for  the  recovery 
of  any  such  debt  or  debts,  or  give  or  consent  to  any  order  of  a  judge  for  payment 
of  su(^h  debt  or  del)ts, — then  and  in  such  case,  and  after  such  payments  as  afore- 
said, the  above  written  bond  shall  Ijc  void,  or  else  shall  remaiTi  in  full  force:  Pro- 
vided always,  that,  if  default  shall  lie  made  in  payment  of  the  said  insbUments  and 
interest,  or  any  of  them,  or  any  part  or  parts  thereof  respectively,  for  the  space  of 
twenty-one  days  after  the  day  or  days  hereinbefore  appointed  for  the  payment 
thei'cof,  or  if,  whilst  any  money  shall  remain  on  the  security  of  the  above-written 
bond,  the  premiums  necessaiy  for  keeping  on  foot  the  said  policy  shall  not  be 
duly  |)aid  by  the  said  obligors,  or  .some  or  one  of  them,  or  if  the  said  |)olicy  shall 
for  any  other  cause  become  void  or  voidable,  or  if,  before  the  21sl  of  Jaiuiary,  1859, 
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any  one  or  more  of  the  said  obligors  shall  die  or  go  to  reside  out  of  England,  or 
make  or  attempt  to  make  any  arrangement  to  depart  from  the  united  kingdom, 
[5]  or  become  bankrupt,  or  be  declared  insolvent,  or  be  imprisoned  for  debt,  or  out- 
lawed, or  compound  or  attempt  to  compound  with  his  or  their  creditors,  or  take  or 
attempt  to  take  the  benefit  of  any  act  or  acts  now  or  to  be  hereafter  in  force  for  the 
protection,  relief,  or  discharge  of  insolvent  debtors,  or  of  any  act  or  acts  now  or  to  be 
hereafter  in  force  for  facilitating  arrangements  between  debtor  and  creditoi',  or  accept 
or  take  the  benefit  of  any  letter  of  licence  or  deed  of  arrangement  with  all  or  any  of 
his  or  their  creditors,  or  obtain  or  attempt  to  obtain  any  extension  of  time  for  payment 
in  whole  or  in  pait  of  any  debt  or  debts  due,  owing,  or  payable,  or  to  become  due  or 
owing  or  payable  from  him  or  them,  or  make  or  execute  any  bill  of  sale  or  warrant  of 
attorney  as  a  security  for  or  in  satisfaction  of  any  such  debt  or  debts,  or  suffer  judg- 
ment by  default  or  otherwise  in  any  action  or  proceeding  for  the  recovery  of  any  such 
debt  or  debts,  or  give  or  consent  to  any  order  of  a  judge  for  payment  of  any  such  debt 
or  debts, — then  and  in  any  such  case,  and  at  any  time  or  times  thereafter,  the  above- 
written  liond  shall  be  a  security  for,  and  may  be  put  in  force  for  obtaining  and  enforcing, 
immediate  payment  by  the  said  obligors,  or  any  or  either  of  them,  theii-,  any  or  either 
of  their,  or  his,  heirs,  executors,  or  administrators,  unto  the  said  obligees,  or  the  survivors 
or  survivor  of  them,  or  their  or  his  assigns,  or  the  executoi-s  or  administrators  of  such 
survivor,  of  the  said  principal  sum  of  3001.,  with  intei-est  foi-  the  same  after  the  rate 
and  to  be  computed  as  aforesaid,  or  so  much  of  the  same  principal  sum  and  interest  as 
shall  not  have  been  paid,  and  also  for  obtaining  and  enforcing  the  payment  by  the  said 
obligors,  or  any  or  either  of  them,  or  any  or  either  of  their  or  his  heirs,  executors,  or 
administrators,  unto  the  said  obligees,  or  the  survivors  or  survivor  of  them,  or  their 
or  his  assigns,  or  the  executors  or  administrators  of  such  survivor,  of  all  and  every  the 
premiums  and  premium,  sums  and  simi  of  money  for  which  [6]  the  said  obligees  or 
any  of  them  shall  have  obtained  an  acknowledgment  of  credit  or  leceipt  in  writing  from 
the  said  Gresham  Life- Assurance  Society  for  the  purpose  of  keeping  on  foot  or  renewing 
the  said  policy  against  the  said  compan\',  notwithstanding  that  default  shall  have  been 
made  by  the  said  obligors  and  every  of  them  in  making  the  payments  necessary  for 
keeping  the  said  policy  on  foot,  or  that  any  breach  of  the  conditions  or  stipulations 
contained  in  or  indorsed  on  the  said  policy  shall  have  occurred,  together  with  interest 
for  such  premiums  or  premium,  sums  or  sum  of  money  for  which  such  credit  or  receipt 
shall  have  been  given  as  aforesaid, — such  intei'est  to  be  computed  on  the  respective 
premiums  or  sums,  after  the  rate  aforesaid,  from  the  time  or  times  from  which  such 
credit  or  receipt  shall  have  been  given  for  the  same  ;  and  fuither  for  obtaining  and 
enforcing  from  the  said  obligors,  or  any  or  either  of  them,  theii-  or  any  or  either  of 
their,  or  his,  heirs,  executors,  or  administrators,  the  payment  to  the  said  obligees,  or 
the  survivors  or  survivor  of  them,  or  their  or  his  assigns,  or  the  executors  or  adminis- 
trators of  such  sur\'ivor,  of  all  costs,  charges,  and  expenses  to  be  paid  or  incuried  by 
them  or  any  of  them  in  or  about  the  enforcing  or  attempting  to  enforce  the  above- 
written  bond  against  the  said  obligors,  their  heirs,  executors,  administrators,  or  assigns, 
or  any  one  or  more  of  them,  or  otherwise  incident  to  or  consequent  upon  any  breach 
or  default  of  the  foregoing  conditions,  or  any  of  them  :  Provided  always  that  nothing 
herein  contained  shall  extend  or  be  deemed  to  extend  as  imposing  any  obligation  upon 
the  said  obligees,  or  the  survivors  or  survivor  of  them,  or  their  or  his  executors, 
administrators,  or  assigns,  or  upon  the  said  Gresham  Life-Assurance  Society,  to  renew 
or  cause  or  piocure  to  be  renewed  the  policy  in  cases  of  non-payment  of  any  such 
premium  or  premimns  as  aforesaid,  or  in  case  of  breach  or  non-[7]-observance  of  any 
of  the  provisos,  conditions,  or  stipulations  contained  in  or  indorsed  upon  the  said 
policy  :  Provided  further,  that,  if  default  shall  be  made  in  payment  of  any  of  the 
instalments  of  the  said  principal  sura,  or  in  payment  of  the  interest  thereon,  or  of  any 
premium  or  premiums  upon  the  said  policy,  contiary  to  the  conditions  aforesaid,  and 
the  said  obligees,  or  the  survivors  or  survivor  of  them,  or  their  or  his  executors, 
administrators,  or  assigns,  shall  have  waived  any  such  default,  and  shall  have  accepted 
payment  of  any  of  the  said  instalments  and  interest,  or  have  pei'mitted  the  renewal 
of  the  said  policy  (if  the  said  Gresham  Life-Assurance  Society  shall  choose  to  renew 
the  same)  without  enforcing  full  payment  of  the  said  principal  sum,  and  the  interest 
thereof,  or  so  much  thereof  as  shall  then  remain  unpaid,  such  waiver  and  acceptance 
or  renewal  shall  in  no  wise  prejudice  or  defeat  the  right  of  the  said  obligees,  or  the 
survivors  or  survivor  of  them,  or  their  executors,  administrators,  or  assigns,  to  proceed 


4C.  B.  (N.  S)8.  TABOR   V.  EDWARDS  981 

upon  the  above-written  bond,  on  tlie  haj)])ening  of  any  suljseqiient  breach  or  breaches 
of  the  foregoing  condition,  or  any  part  thereof,  and  so  from  time  to  time :  Provided 
furthei',  that  the  giving  time  to  the  said  John  Amey,  or  the  having  any  other  dealings 
with  liim  by  the  said  obligees,  or  the  survivoi's  or  survivor  of  them,  or  their  or  his 
executors,  administrators,  or  assigns,  or  any  of  them,  shall  not  atiect,  release,  or  dis- 
charge the  said  sureties,  or  either  of  them,  or  their  or  either  of  their  heirs,  executors, 
or  administrators,  from  liability  undei'  the  above-written  l)ond,  but  that  such  liability 
shall  continue  until  all  moneys  intended  to  be  secured  b_y  the  above-written  bond  shall 
be  fully  paid  :  "  And  whereas  wc  are  now  also  informed  on  behalf  of  the  said  \V.  Taboi-, 
D.  Lloyd,  and  .1.  L.  Hancock,  in  our  said  court,  that,  after  the  commencement  of  the 
said  action  wherein  the  saiil  judgment  was  recovered  as  aforesaid,  you  the  said  [8] 
H.  Edwards  compounded  with  your  creditors  within  the  meaning  of  and  contrary  to 
the  said  condition,  and  that,  at  the  time  when  you  so  compounded  with  your  creditors 
as  aforesaid,  a  large  part  of  the  said  principal  sum  of  3001.  and  interest  in  the  said 
condition  mentioned,  to  wt,  in  all,  the  sum  of  2601.,  was  and  remained  unpaid,  and 
thereby  and  by  virtue  of  the  said  condition,  upon  such  compounding  as  aforesaid, 
became  and  was  payable  to  the  .said  W.  Tabor,  1).  Lloyd,  and  .(.  L.  Hancock,  and  that 
the  said  sum  of  2601.  still  is  and  remains  in  arrear  and  unpaid  to  the  said  W.  Tabor, 
D.  Lloyd,  and  J.  L.  Hancock, — for  which  said  breach,  being  another  and  further  breach, 
since  the  said  judgment,  of  the  said  condition,  the  said  W.  Tabor,  I).  Lloyd,  and 
J.  L.  Hancock  have  humlily  Ijesought  us  to  provide  them  a  proper  remedy:  And  we, 
being  willing  that  what  is  just  in  this  liehalf  should  be  done,  do,  according  to  the 
.statute  in  that  behalf  made  and  pro\-ided,  command  you,  that,  within  eight  days  after 
the  service  of  this  writ  upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in 
our  court  of  Common  Pleas  at  Westminster  to  shew  cause  why  execution  should  not 
be  had  and  awarded  against  you  upon  the  said  judgment  so  obfeiined  as  aforesaid,  for 
the  damages  to  be  assessed  by  reason  of  the  said  last-mentioned  breach  of  which  we 
are  now  informed  as  aforesaid,  if  it  shall  seem  expedient  for  the  said  W.  Tabor, 
D.  Lloyd,  and  J.  L.  Hancock,  and  further  to  do  and  receive  what  our  said  court  shall 
then  and  there  consider  of  you  in  this  behalf :  And  take  notice,  that,  in  default  of 
your  so  doing,  the  said  W.  Tabor,  1).  Lloyd,  and  J.  L.  Hancock  may  proceed  to 
execution.  Witness,  &<:.  And  the  said  H.  Edwards  has  appeared  to  the  said  writ; 
and  the  said  W.  Tabor,  I).  Lloyd,  and  J.  L.  Hancock  prayed  that  execution  might  be 
adjudged  to  them  against  the  said  H.  Edwards  upon  the  .said  judgment  so  obtained 
for  the  damages  to  be  assessed  bv  [9]  reason  of  the  said  last- mentioned  breach  of  the 
said  condition  of  the  said  bond,  according  to  the  form  and  effect  of  the  .said  lecovery,  &c. 

The  defendant  pleaded, — first,  that  he  did  not,  after  the  commencement  of  the 
said  action,  compound  with  his  creditors,  within  the  meaning  of  or  contrary  to  the 
said  condition,  as  alleged. 

Secondly,  that,  after  the  commencement  of  the  said  action,  and  before  the  issuing 
of  the  scire  facias  herein,  he,  the  defendant,  was  a  trader  liable  to  become  bankrupt 
under  the  bankrupt  laws,  and  wiihin  the  meaning  of  the  Bankrupt  Law  Consoliiiation 
Act,  LS49,  and,  bcfoie  and  at  the  time  of  the  making  of  the  memorandum  of  arrange- 
ment thereinafter  mentioned,  was  indebted  to  the  parties  of  the  other  part  of  the  said 
memorandum  of  arrangement,  and  t<i  divei's  othei'  per.sons,  in  divers  sums,  and  w;i,s 
unable  to  ])ay  the  same  in  full ;  That  the  defendant,  before  the  time  of  making  the 
said  memorandum  of  arrangement,  and  after  the  passing  and  coming  into  operation 
of  the  .said  statute,  suspended  payment ;  and  thereupon  a  ceitain  inemoranflum  of 
arrangement,  within  the  meaning  aiul  according  to  the  provision.s  of  the  said  stiitute, 
was  made  between  the  defendant  of  the  first  part,  and  the  several  persons  whose  names 
were  thereunto  subscribe<l  (being  respectively  creditors  of  the  defendant,  or  the 
authorized  agents  of  such  creditoi's)  of  the  other  pait  :  That  all  things  were  performed 
and  done  as  i^crjuircd  by  the  .said  statute  to  m.ikc  the  said  memorandinn  of  ari'ange- 
ment  an  ol)ligatory  instrument  within  the  terms  of  the  said  statute  upon  all  the 
creditors  of  the  dcfen<lant  ;  That  the  plaintill's  were  at  the  time  of  the  making  of  the 
.said  mc!norandum  of  ai'i'angement  creditors  of  the  defend.int  in  respect  of  the  clauses 
of  action  in  the  declaration  mentioned,  within  the  |)rovisi()n.s  of  the  said  act;  and 
that,  after  the  saiil  suspension  of  payment  by  the  (le-[10]-fendant  as  aforesaid,  and 
after  the  said  memorandum  of  ariangement  had  been  so  signed  as  aforesaid,  and  before 
the  issuing  of  the  said  scire  facias,  the  plaintiffs  had  notice  ;  and  that  he  the  defendant 
and  the  said  parties  of  the  other  part  had  at  all  times  since  the  making  of  the  said 
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memoraudum  of  arrangement  well  and  truly  observed  and  performed  in  all  respects 
the  premises  and  agreements  in  the  said  memorandum  of  arrangement  contained  on 
their  parts  to  be  fulfilled  and  pei'formed  ;  and  that,  by  reason  of  the  premises,  and  by 
force  of  the  said  statute,  the  said  memorandum  of  arrangement  became  and  was  and 
is  obligatory  on  the  plaintiffs  as  if  they  had  duly  signed  the  same. 

Thirdly,  that,  after  the  commencement  of  the  .same  action,  the  defendant  com- 
pounded with  his  creditors,  and  that,  after  such  compounding,  by  a  certain  order  of 
Martin,  B.,  made  in  the  said  action,  upon  hearing  the  attorneys  or  agents  on  both 
sides,  it  was  ordered  that  the  plaintiffs  should  be  at  liberty'  to  sign  judgment  in  the 
said  action,  with  costs,  to  be  taxed,  and  that  the  proceedings  should  be  staj^ed  on  the 
costs  being  paid  ;  that  the  said  costs  were  afterwards,  on  the  18th  of  November,  1856, 
taxed  by  one  of  the  masters  at  the  sum  of  71.  19s.  2d. ;  that  the  defendant  thereupon, 
and  before  the  issuing  of  the  said  writ  of  .scire  facias,  paid  to  the  plaintiffs  the  said 
sum  of  71.  19s.  2d.  for  such  costs;  and  that,  except  as  in  that  plea  before  mentioned, 
he  the  defendant  had  not,  after  the  commencement  of  the  said  action,  compounded 
with  his  cieditors  within  the  meaning  of  or  contrary  to  the  said  condition. 

The  plaintifl's  joined  issue  on  the  several  pleas. 

They  also  demurred  to  the  second  plea,  the  ground  stated  in  the  mai-gin  being 
"  that  the  second  plea  does  not  set  forth  or  shew  the  existence  of  any  memorandum 
of  arrangement  operating  as  a  bar  to  the  scire  facias." 

And,  for  a  second  replication  to  the  third  plea,  the  [11]  plaintifl's  said  that  the 
said  order  in  that  plea  mentioned  was  and  is  in  the  words  and  figures  and  of  the  tenor 
and  effect  as  follows,  that  is  to  say, — "  Tabor  and  Others  v.  Edwards."  Upon  hearing 
the  attorneys  or  agents  on  both  sides,  I  do  order  that  the  plaintifl's  be  at  liberty  to 
sign  judgment  in  this  action  for  .5001.,  with  costs,  to  be  taxed,  and  that  the  proceed- 
ings l3e  stayed  upon  costs  being  paid  ;  and  that  the  plaintifl's  had  not,  nor  had  the 
said  judge,  at  the  time  of  the  said  order,  knowledge  or  notice  of  the  said  compounding 
by  the  defendant  with  his  creditors  in  the  third  plea  mentioned. 

The  plaintifl's  also  demurred  to  the  third  plea,  the  ground  stateil  in  the  margin 
being  "  that  the  said  order  in  the  third  plea  mentioned  is  no  bar  to  the  scire  facias.'' 

The  defendant  joined  in  demurrer,  and  demurred  to  the  second  replication  to  the 
third  plea,  the  ground  alleged  being  "that  the  said  order  in  the  third  plea  mentioned 
is  a  bar  to  the  scire  facias,  whether  Sir  S.  Martin  at  the  time  of  the  order  had  notice 
or  not."     Joinder. 

Archibald,  for  the  plaintiffs  (a).  The  second  plea  is  bad.  [12]  It  is  meant  for  a 
plea  under  the  224th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  & 
13  Vict.  c.  106,  which  enacts  "that  every  deed  or  memorandum  of  arrangement  now 
or  hereafter  entered  into  between  any  such  trader  and  his  creditors,  and  signed  by  or 
on  behalf  of  six  sevenths  in  number  and  value  of  those  creditors  whose  debts  amount 
to  101.  and  upwards,  touching  such  trader's  liabilities,  and  his  release  therefrom, 
and  the  distribution,  inspection,  conduct,  management,  and  mode  of  winding  up  his 
estate,  or  all  or  any  of  such  matters,  or  any  matters  having  reference  thereto,  shall 
(subject  to  the  conditions  hereinafter  mentioned)  [13]  be  as  efl'ectual  and  obligatory 
in  all  respects  upon  all  the  creditors  who  shall  not  have  signed  such  deed  or  memo- 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were — 

"  As  to  the  second  plea, — that  the  defendant's  second  plea  does  not  set  forth  or 
shew  any  memoraudum  of  arrangement  which  operates  in  any  manner  as  a  bar  to  the 
scire  facias. 

"That  the  allegation  in  the  second  plea,  that  a  certain  memoraudum  of  arrange- 
ment was  made  within  the  meaning  and  according  to  the  provisions  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  without  any  further  statement  of  the  contents,  substance, 
or  efl'ect  of  the  said  instrument,  is  wholly  unmeaning;  and  that  the  provisions  of  the 
said  deed  ought  to  have  lieen  set  forth  in  the  said  plea. 

"That  the  said  second  plea  is  bad,  inasmuch  as  it  does  not  shew  that  the  said 
memorandum  of  arrangement  was  under  seal,  or  contained  any  valid  release  of  any 
of  the  debts  or  causes  of  action  mentioned  or  referred  to  in  the  said  plea  ;  and  that, 
unless  under  seal,  such  memorandum  of  arrangement  would  not  be  pleadable  in  bar. 

"That  the  said  second  plea  does  not  shew  that  the  said  memorandum  of  arrange- 
ment was  duly  signed,  accordiug  to  the  provisions  of  the  said  act,  by  six  sevenths  in 
number  and  \alue  of  the  creditors  of  the  defendant,  or  that  three  months  had  elapsed 
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randuiii  of  arrangement,  as  if  they  had  duly  signed  the  same :  and  such  deed  or 
memorandum,  when  so  signed,  shall  not  he  or  l)e  liable  to  be  distiu'bed  oi'  impeached 
by  reason  of  any  prior  or  subsequent  act  of  bankruptcy  :  Provided  always,  that  every 
creditor  shall  be  accounted  a  creditor  in  value  in  respect  of  such  amount  only  as,  upon 
an  account  fairlj'  stated,  after  allowing  the  ^■alue  of  mortgaged  pro|)eity  and  other 
such  available  securities  or  liens  from  such  trader,  shall  appear  to  be  the  balance  due 
to  him."  The  225th  section  enacts  "'that  no  such  deed  or  memorandum  of  arrange- 
ment shall  be  eflectual  or  obligatory  upon  any  creditor  who  shall  not  have  signed  the 
same,  until  after  the  e.xpiration  of  three  months  from  the  time  at  which  such  creditor 
shall  have  had  notice  from  such  trader  of  his  suspension  of  payment,  and  of  such  deed 
or  memorandum  of  arrangement, — unless  such  trader  shall  within  such  time  obtain  from 
the  court  an  order  or  certificate  of  the  .said  court  declaring  or  certifying  that  such  deed 
or  memorandum  of  arrangement  has  been  duly  .signed  by  or  on  behalf  of  such  majority 
of  the  creditors  as  aforesaid  :  and  it  shall  l)e  lawful  for  the  court  within  the  disti'ict  of 
which  the  trader  shall  have  resided  or  carried  on  business  for  si.K  months  next 
immediately  preceding  his  suspension  of  payment,  to  make  such  order  or  certificate 
on  the  petition  of  any  such  trader,  and  to  exercise  juii.sdiction  in  and  over  the  matters 
of  any  such  application  ;  and  no  ci'editor  who  shall  not  have  had  fourteen  days'  notice 
of  any  intended  application  for  such  order  or  certificate  as  afoi'esaid  shall  be  bound 
thereby."  Here,  the  second  plea  merely  states  that  a  certain  memorandum  of 
arrangement  within  the  meaning  and  according  to  the  provisions  of  the  statute  was 
made  between  the  defendant  and  the  several  per-[14]-sons  whose  names  were  thereunto 
subscribed,  being  creditors  of  the  defendant, — not  that  it  was  a  memoiandum  touching 
the  defendant's  liabilities,  and  his  lelease  therefrom,  and  the  distribution,  &c.  of  his 
estate  ;  nor  is  there  anything  to  shew  that  it  was  a  memoiandum  within  the  above 
sections,  except  the  general  averment  "  that  all  things  were  performed  and  done  as 
I'equired  by  the  said  stiitute,  to  make  the  said  memorandum  of  arrangement  an 
obligatory  in.strument,  within  the  terms  of  the  said  statute,  upon  all  the  creditors  of 
the  defendant."  If  a  form  of  plea  had  been  given  in  the  statute,  that  would  have 
been  intelligible  enough  :  but,  as  it  stands,  the  plea  cannot  be  good  unless  it  sets  out 
the  provisions  of  the  deed,  so  that  the  court  may  see  that  it  is  a  deed  within  the  act. 
[Crowder,  J.  Might  you  not,  if  the  facts  would  wairant  it,  have  negatived  the  fleed 
being  in  accordance  with  the  statute  1]  It  is  for  the  defendant  to  make  out  a  good 
defence  to  the  plaintiti"s  claim.  [Crowder,  J.  The  plea  does  state  that  it  is  a  deed 
of  arrangement  within  the  act.]  It  does  not  point  to  these  sections  ;  and  there  are 
other  provisions  in  the  act  to  which  it  might  have  been  intended  to  apply  :  it  might 
have  been  an  arrangement  made  with  the  sanction  of  the  court,  under  the  211th  and 
subsequent  sections.  Whatever  the  effect  of  the  general  averment,  it  cleaily  cannot 
be  held  to  amount  to  an  averment  that  the  period  of  notice  had  expired.  In  Blminer 
V.  Darke,  2  C.  B.  (N.  S.)  10.5,  it  was  held  that  a  plea  of  arrangement  under  s.  224  is 
not  good,  unless  it  shews  on  the  face  of  it  that  the  deed  is  for  the  distribution  of  the 
whole  of  the  debtor's  estate,  and  enures  for  the  benefit  of  all  the  creditors  ;  and  that 
the  want  of  such  spocilic  avei'mcnts  in  the  plea  is  not  supplied  by  the  general  allegation 
found  in  this  plea.  In  the  course  of  the  argument  in  that  case,  Cresswell, .).,  observes, 
"The  general  words,  'that  all  matters  and  [15]  things  were  done  and  happened,'  &c., 

after  notice  to  the  plaintiffs  of  the  defendant's  suspension  of  payment,  or  that  the 
plaintiffs  ever  had  any  such  notice  or  knowledge  of  any  application  for  a  certificate  of 
the  due  signature  of  the  said  memoramlum,  or  that  any  such  certiticate  was  gianted. 

"And  that  the  alleged  memorandum  of  ai'rangcnnent,  being  the  breach  of  the 
condition  of  the  said  bond  alleged  in  the  declaration,  cannot  be  set  up  by  way  of 
ilefcnce  thereto." 

As  to  the  third  plea,  — "Th.-it  tlie  third  ])lea  is  bad,  inasnnich  as  a  judge's  order 
to  stay  i)rocecilings  in  an  action  cannot  lie  plea<leil  in  bar  of  such  action  ;  and  that  it 
appears  by  the  order  as  set  forth,  that  it  was  not  and  could  not  have  been  meant  to 
stay  proceedings  in  respect  of  the  l)ieach  now  alleged." 

As  to  the  second  replication  to  the  third  plea,  ^"  That  the  second  re])lication  to 
the  third  plea  is  a  sufficient  answer  thereto,  and  shews  that  the  said  order  wjis  only 
intended  to  apply  to  any  breach  of  the  sai<l  condition  which  h.id  occurred  prior  to  the 
issuing  of  the  wi'it  of  summons  in  the  said  action,  and  had  no  ajjplication  whatever 
to  the  liri'ach  now  .alleged." 
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cannot  siii-ely  lie  read  'all  words  were  iiisei'ted  in  the  deed  necessary  to  make  it  a 
compliance  with  the  act.'"  [Williams,  J.  The  plea  is  certainly  very  loose.]  Even 
in  Blocnner  v.  Darke  the  plea  was  much  fuller  than  that  in  the  present  case.  [Willes,  J. 
The  plea  in  that  case  did  not  shew  that  the  deed  relied  upon  was  a  deed  within  the 
meaning  of  the  act.]  It  has  always  been  the  practice  to  set  out  the  terms  of  the  deed. 
[Willes,  J.  It  certainly  was  not  so  before  the  middle  of  the  year  1855.  The  House 
of  Loids  in  Larpent  v.  Bihbij,  5  House  of  Lords  Cases,  iH],  decided  that  you  must  not 
look  to  the  224th  section  only,  but  that  it  must  be  made  appear  that  the  deed  provides 
for  the  distribution  of  the  debtor's  property  amongst  all  his  creditors.  That  is  stated 
here,  by  the  general  averment.]  There  was  a  general  averment  in  Bloomer  v.  Darke. 
[Willes,  J.  Not  that  the  deed  was  in  accoidance  with  the  provisions  of  the  stixtute ; 
but  that  "  all  matters  and  things  were  done  and  happened  according  to  the  said  act, 
to  make  the  deed,  and  the  said  release  therein  contained,  as  eftectual  and  obligatory 
in  all  respects  upon  the  creditors,  including  the  plaintiff",  who  did  not  sign  the  said 
deed,  as  if  they  had  duly  signed  the  same."  It  may  be  that  the  deed  is  conditional 
on  the  estate  proving  sufficient  to  pay  all  the  creditors  20s.  in  the  pound  ;  or  it  may 
not  contain  a  release.  [Willes,  J.  That  is  a  better  point :  it  might  be  only  a  letter 
of  licence  for  two  years.]  Exactly  so.  [Crowder,  J.  If  it  is  a  deed  under  the  224th 
section  of  the  12  &  13  Vict.  c.  106,  it  must  contain  a  release:  if  not,  should  you  not 
have  replied  it  ?]  To  constitute  a  defence  to  the  action,  the  deed  must  amount  to  a 
release  or  a  bai-,  and  that  should  appear  by  the  plea.  The  third  plea  sets  up  a  stay 
of  proceedings  by  judge's  order.  No  action  lies  for  disobedience  of  a  judge's  order : 
the  remedy  is  by  attachment :  Dent  v.  [16]  Basham,  9  Exch.  469, — even  though  the 
order  be  made  by  consent:  Hookpayton  v.  Buxfell,  10  Exch.  24.  The  converse  is 
equally  true,  viz.  that  it  cannot  be  used  as  a  defence  to  an  action.  The  second 
replication  to  the  third  plea  is  unexceptionable. 

Malcolm,  contra  ((7)i.  The  second  plea  sets  out  that  which,  if  proved,  affords  a 
complete  answer  to  the  action.  A  "memorandum  of  arrangement"  under  the  statute 
need  not  be  by  deed.  [Willes,  J.  If  the  plea  had  gone  on  to  .say,  "and  whereby  it 
was  agi'eed  that  the  defendant  .should  be  released  and  discharged  from  all  his  debts," 
&c.,  the  difficulty  now  suggested  could  not  have  arisen.  If  you  will  not  put  in  an 
averment  of  that  sort,  we  cannot  help  thinking  that  the  deed  is  no  release.]  The  plea 
does  .so  allege  in  general  terms.  It  could  [17]  not  have  been  a  statutory  suspension 
of  the  right  of  action  for  a  limited  time  ;  for,  that  would  not  be  a  "  memorandum  of 
arrangement"  within  the  statute  at  all(«)-,  which  the  plea  expressly  avers  this  deed  to 
have  been.  [Williams,  J.  Would  a  letter  of  licence  for  two  years  be  a  bar  ?]  That 
would  not  be  within  the  224th  section.  The  allegation  here  is  altogether  inconsistent 
with  anything  short  of  a  deed  or  memorandum  under  that  section.  The  ordinary 
deed  of  inspection  is  not  the  thing  there  contemplated.  [Williams,  J.  It  is  much  to 
be  regretted  that  we  do  not  know  what  the  deed  really  is.  Ai'chibald  intimated  that 
he  had  ascertained  that  there  was  nothing  in  the  deed  which  could  make  the  plea  any 

{ay  The  points  maiked  for  argument  on  the  part  of  the  defendant  were  as 
follows : — 

"  That  the  declaration  shews  no  cause  of  action  ;  the  stipulation  in  the  contract, 
that  the  defendant  should  not  compound  or  attempt  to  compound  with  his  creditors, 
being  illegal  and  contrary  to  the  policy  of  the  bankrupt  laws  : 

"  That  the  second  plea  does  set  forth  and  shew  a  memorandum  of  arrangement 
which  operates  as  a  bar  to  the  scire  f.acias  : 

"That  the  allegation  in  the  second  plea,  that  a  certain  memorandum  of  arrange- 
ment was  made  within  the  meaning  and  according  to  the  provisions  of  the  Bankrupt 
Law  C"on.solidation  Act,  1849,  without  any  further  statement  of  the  contents,  substance, 
or  effect  of  the  said  instrument,  is  sufficient ;  and  that,  if  the  plaintiffs  contended  that 
the  contents,  substance,  or  effect  of  the  said  instrument  were  not  in  accordance  with 
the  provisions  of  the  said  act,  they  ought  to  have  set  out  the  said  instrument  in  terras, 
and  demurred  thereto  ; 

"And  that  the  Bankrupt  Law  Consolidation  Act,  l.'^49,  does  not  require  a 
memorandum  of  arrangement  to  be  made  by  deed,  or  under  seal,  and  a  memorandum 
of  arrangement  under  the  said  act  is  pleadable  in  bar,  though  not  under  seal." 

(a)2  See  Tetley  v.  Taylor,  1  Ellis  &  B.  529.  Ltirpmt  v.  Bibbt/,  5  House  of  Lords  Cases, 
481. 
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better.]  As  to  the  third  pica, — the  in.stiument  there  referred  to  is  somethiing  more 
than  a  mere  judge's  order :  it  amounts  to  an  accord  and  sati.sfaction,  sanctioned  by 
the  judge. 

Archibald,  in  reply.  No  answer  has  been  given  to  the  objection,  that,  for  anything 
that  appears  upon  the  face  of  the  second  plea,  the  deed  may  not  have  contained  an 
absolute  release.  In  a  case  now  pending  in  the  Exchequer, — Iioing  v.  G-my, — that  court 
treated  a  deed  of  inspection  as  being  within  the  22ith  section.  [Crowder,  J.  How 
do  they  deal  with  Tdlcy  v.  Taylor,  1  Ellis  &  B.  529?]  No  judgment  has  yet  been 
delivered  (i). 

Williams,  J.  We  enteitain  no  doubt  as  to  the  third  plea  being  a  bad  one.  The 
second,  however,  raises  an  [18]  important  question,  as  to  which  it  is  desirable  that  we 
should  take  time  to  consider. 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court : — 

Upon  the  argument  of  this  demurrer,  the  court  entertained  some  doubt  as  to  the 
construction  of  the  224th  section  of  the  12  &  1.3  Vict.  c.  106,  with  reference  to  the 
decisions  as  to  whether,  in  eases  of  arrangements  within  that  section,  there  must  be  an 
express  assigtmient  on  the  part  of  the  insolvent  of  all  his  estate  and  effects.  But  we 
think  it  unnecessary  to  consider  that  question,  because  we  are  of  opinion,  that,  assuming 
it  to  be  requisite  to  the  validity  of  the  deed  or  memorandum  of  arrangement  under 
that  section  that  there  should  be  an  assignment  by  the  debtor  of  all  his  pro-[19]-perty, 
such  a  deed  or  memorandum  might  be  valid  notwithstanding  that  it  should  not  operate 
<is  a  bar  to  an  action  by  a  creditor.  It  is  therefore  quite  consistent  with  the  allegation 
in  the  third  plea  that  the  deed  or  memorandum  of  arrangement  therein  refei'red  to 
contains  nothing  which  can  operate  as  a  bar  to  the  action  ;  and,  consequently,  the  plea 
is  no  answer.  As  there  is  nothing  in  the  plea  to  inform  us  what  are  the  contents  of 
the  deed,  we  cannot  hold  it  to  be  a  bar  to  the  action.  In  addition  to  this,  the  court 
are  by  no  means  satisfied, — though  it  is  unnecessary  to  give  any  decided  opinion  upon 
the  point, — that  the  plea  is  not  bad,  on  the  ground  that  it  fails  to  satisfy  the  require- 
ments of  the  224:th  section,  in  this,  that  it  does  not  allege  that  the  notice  wa.s  given  as 
required  liy  that  .section,  for',  it  is  at  the  best  extrcmel}'  doubtful  whether  the  general 
averment  is  not  consistent  with  the  thing  not  having  been  done  within  the  time 
pre.scribed  by  the  224th  section. 

For  these  reasons,  we  ai-c  of  opinion  tliat  our  judgment  must  be  for  the  plaintiff's. 

Judgment  for  the  plaintiff's. 

{li)  Irving  v.  Gray  has  since  been  reported  in  3  Hurlst.  &  N.  34.  The  way  in 
which  the  court,  in  giving  judgment,  d(!a!  with  TcfJvy  v.  Taylrrr,  is  as  follows  (p.  90) : 
"We  agree  that  the  trusts  of  the  deed  must  be  such  as  to  enure  for  the  distribution 
of  all  the  dcbtoi''s  estate  and  effects  amongst  all  his  creditors.  This  court,  in  Dmc  v. 
CiiUins,  ()  Exch.  670,  and  the  court  of  Common  Pleas  in  Bell  v.  Fislicr,  12  C.  B.  363, 
decided  that  a  deed  of  ari'angement  must  provide  for  a  distribution  of  all  the  trader's 
estate  amongst  all  his  creditors.  The  ef)Uit  of  Exchequer  Chamber  in  the  case  of  Tclley 
V.  Taylor,  1  Ellis  &  B.  -^29,  on  a  writ  of  error  brought  upon  a  decision  of  the  court  of 
Queen's  Bench,  decided  the  same.  This  question  was  much  discussed  in  the  House  of 
Lord.s,  in  the  case  of  Larpent  v.  Bihhy,  5  House  of  Lords  (^ases,  481.  It  was  not,  how 
ever,  then  fletermincd.  The  judges  who  heard  the  argument  were  not  altogether 
agreed  upon  this  point,  anrl  the  ca.sc  was  decided  on  another  ground.  The  court  of 
Common  Fleas  has,  since  the  case  of  l.arjicnt  v.  I'l'Miy,  viz.  in  the  case  of  llloomi'r  \. 
Darke,  i  C.  B.  (N.  S.)  165,  held  that  a  ])lea  of  arrangement  under  the  224th  section  is 
not  good  unless  it  shows  on  the  face  of  it  that  the  <leed  is  for  the  distribution  of  the 
whole  of  tlie  debtor's  estate,  and  einntis  foi-  the  bencitit  of  the  whole  of  the  creditors. 
No  part  of  the  trader's  property  is  in  terms,  or,  as  we  think,  by  necessary  im])lication, 
excluded  from  the  operation  of  the  [nesent  deed,  as  was  the  casein  Dreio  v.  6V/i/(sand 
Tetley  v.  Taylm." 
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[20]    PoppLETON  0.  Buchanan.    Buchanan  v.  Poppleton.    Feb.  10th,  1858. 

[S.  C.  27  L.  J.  C.  P.  210 ;  4  Jur.  N.  S.  4U  ;  6  W.  K.  372.] 

By  the  pMrticulars  ou  a  sale  by  auction  of  freehold  land,  the  propeity  was  described  as 
•'  land-tax  redeemed."  The  only  evidence  of  that  fact  was  a  statement  in  the 
witnessing  part  of  a  conveyance  (dated  in  1844, — twelve  years  before  the  date  of 
the  sale)  from  one  Mears  to  one  Humphi'eys  (from  whom  the  propei'ty  came  by 
various  mesne  assignments  to  the  vendor),  in  which  the  then  vendor  acknowledged 
to  have  received  the  amount  of  the  purchase-money  for  the  purchase  of  the  premises 
"  and  t)ie  fee-simple  and  inheritance  thereof  in  possession,  free  from  land-tax  and  all 
other  incumbrances,"  and  a  statutory  declaration  by  Mears,  to  the  effect,  that,  to  the 
best  of  his  knowledge  and  belief,  no  land-tax  had  ever  been  paid  for  or  in  i-espect  of 
the  land  "  subsequently  to  the  purchase  or  redemption  thereof  in  or  about  the  year 
1799  :" — Held,  that  this  was  not  such  evidence  of  the  fact  of  the  land-tax  having 
been  redeemed,  as  to  entitle  the  vendor  to  insist  upon  a  completion  of  the  purchase, 
— notwithstanding  a  condition  which  provided  that  "  every  deed  and  entry  on  or 
copy  of  court  roll  dated  more  than  ten  years  ago  shall  be  conclusive  evidence  of 
eveiything  recited  or  stated  therein  :  "  for,  that  this  was  not  a  direct  statement  or 
recitiil  of  the  fact  that  the  land-tax  had  been  redeemed,  but  only  an  acknowledgment 
by  the  then  vendor  that  the  then  purchaser  had  paid  a  certain  sum  for  the  land  as 
being  free  of  land-tax  and  othei-  incumbrances  ;  and  it  was  consistent  with  such 
statement  that  the  land-tax  had  not  l)een  redeemed,  but  that  it  had  been  purchased 
or  assigned  to  the  then  purchaser,  or  to  a  tru.stee  for  him,  in  whom  or  in  whose 
representatives  it  might  still  be  vested. — And  held,  that  the  purchaser  was  entitled 
to  recover  back  the  deposit  with  interest,  and  the  costs  of  investigating  the  title. 
Quajre,  whether  this  was  not  properly  the  subject  of  compensation,  under  the  ordinary 
condition  for  that  purpose  1 

The  following  case  was  stated  for  the  opinion  of  the  court,  pursuant  to  a  judge's 
order. 

On  the  1st  of  August,  1856,  Dr.  Andrew  Buchanan  caused  to  be  put  up  for  sale 
by  auction  the  house  and  premises  described  in  Lot  1  of  the  particulars  of  sale  as  "  a 
recently  erected  modern  detached  residence  "  (de.scribing  it). 

"The  land  comprises  in  all  29a.  Ir.  31  p.  (more  or  less),  divided  into  convenient 
inclosures,  as  follows  : — 


No.  on 
tythe 
map. 

Description. 

Cultivation. 

Q 

lantity. 

227a. 

226a. 
231a. 
227 

217 

232a. 

218 
219 
220 
226 

House,      Lawn,     &c., 

(part  of) 

Ditto.        Ditto 

Stable  yard 

The  Me'ad 

Pa.sture 

... 

Pa.sture 

do. 
Arabic 
Pasture 

In  hand 

a. 
0 
0 
0 
3 
4 

r. 

0 
2 
1 
2 
3 

P- 
35 
27 
14 
14 
37 

a. 
9 

r.    p. 
3     7 

King's  Head  Field.  ... 

Part   of    Round    Hill 
Meadow 

Let  to  Mr.  Humphreys... 

0 
5 

6 

1 

0 
3 

2 

3 
3 

35 

21 
39 
26 
23 

19 

2  24 

Tlie  Seven  Acre.? 

SpviuE!  Hill.- 

Baker's  Grove 

Little  Two  Acres 

29 

1   31 

[21]  "The  house,  part  of  garden,  and  carriage  drive,  coloured  pink  on  plan,  are 
freehold.  The  remainder  of  the  property  is  copyhold  of  the  manor  of  Chingford  St. 
Paul's,  subject  to  an  annual  quit-rent  of  a  few  shillings,  and  the  usual  fines  on  death 
or  alienation.     Nos.  219  and  220  are  heriotable. 

"  Of  the  residence,  garden,  yard,  and  two  meadows  (in  all  9a.  3r.  7p.),  possession 
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will  be  given  on  completion  of  the  purchase  ;  the  remainder,  together  with  the  whole 
of  Lot  2,  is  let  on  lease  to  Mr.  Humphreys,  for  a  term  which  will  expire  at  Michaelmas, 
1859,  at  the  very  low  rental  of  951.  per  annum.  The  rent  apportioned  in  respect  of 
the  part  of  Lot  1  now  occupied  by  him  (being  19a.  2r.  24p.),  is  401.  The  apportioned 
quit-lent  on  this  lot  is  14s.  .3d.  The  purchaser  of  Lot  1  shall  hold  Mr.  Humphreys's 
lease.     The  ])uruhaser  of  Lot  2  can  have  an  attested  copy,  at  his  own  expense. 

The  sale  was  subject  to  certain  conditions  (d)  ;  and  at  such  sale  Richard  Poppleton 
became  the  highest  bidder[22]  for  the  same,  at  the  sum  of  25001.,  and  entered  into 

(a)  Conditions  of  sale. — "  1 .  No  person  shall  at  any  bidding  advance  less  than 
101.  No  bidding  shall  be  retracted;  the  highest  bidder  shall  be  the  purchaser,  and, 
if  any  dispute  arise  concerning  the  bidding  for  either  lot,  the  same  shall  be  put  up 
again  and  re-sold. 

"  2.  The  purchaser  of  either  lot  shall  immediately  after  the  .sale,  pay  a  deposit  of 
20  per  cent,  of  his  purchase-money  into  the  hands  of  the  auctioneer,  and  sign  the 
subjoined  agreement. 

"  .'5.  The  fixtures  belonging  to  the  vendor  in  Lot  2  will  lie  included  in  the  purchase 
of  that  lot.  The  fixtures  in  the  house,  and  the  iron  hurdles,  &c.,  in  the  grounds  on 
Lot  1  (according  to  an  inventory  which  will  be  produced  at  the  sale),  shall  be  paid 
for  by  the  purchaser  at  a  valuation  to  be  made  by  two  valuers,  one  to  be  nominated 
by  each  party,  or  by  their  umpire,  in  the  usual  manner.  The  purchaser  of  Lot  1 
shall  have  the  privilege  of  taking  at  a  v.aluation,  to  be  similarly  made,  all  or  any  of 
the  furniture  in  the  said  house,  the  vendor  reserving  to  himself  the  right  of  selling  on 
the  premises  at  any  time  before  the  completion  of  the  purchase  of  Lot  I,  such  furniture 
as  the  purchaser  shall  not  within  21  days  after  the  sale  have  signified  in  writing  to 
the  auctioneer  his  intention  so  to  take. 

"4.  The  purchaser  of  each  lot  will  be  entitled  to  the  benefit  of  all  the  forest 
rights  appurtenant  thereto  :  the  said  rights  are  believed  to  be  the  right  of  depasturing 
or  turning  upon  the  forest  two  cows  or  one  horse  to  every  40s.  of  rental,  and  the 
purchasers  shall  accept  as  conclu.sivc  evidence  thereof  the  evidence  which  satisfied  the 
vendor  on  his  purchase  in  1850  of  part  of  the  property  now  oft'ered  for  sale,  viz.  a 
declaration  on  the  subject  by  the  then  out-going  tenant,  who  in  such  declaration 
states  that  he  had  occupied  his  farm  for  twenty-one  years  and  upwards. 

"5.  The  titles  to  Lot  2  and  to  such  part  of  Lot  1  as  is  copyhold,  shall  commence 
with  the  admittances  of  Charles  Smith  and  Drummond  Smith  respectively  on  the  19th 
of  May,  1815;  the  earlier  titles  will  not  be  shewn,  and  shall  not  be  investigated. 
Upon  the  admittance  in  1850  of  a  former  owner  of  part  of  the  property,  an  annual 
sum  of  17s.  (id.,  stilted  to  be  part  of  a  quit-rent  of  11.  10s.  8d.,  was  apportioned  as  the 
part  to  be  pa3^able  in  respect  of  such  property  ;  and  the  purchaser  shall  assume  that 
the  property  is  subject  to  no  more  than  such  apportioned  part. 

"6.  The  purchaser  shall  assume  that  every  former  owner  of  any  part  of  the 
property  whose  widow  (if  any)  would  have  been  entitled  to  dower  or  free-bench,  and 
is  not  mentioned  in  the  title,  did  not  leave  a  widow. 

"  7.  Every  deed  and  entry  on  or  copy  of  court-roll  dated  more  than  ten  years  ago, 
shall  be  conclusive  evidence  of  everything  recited  or  stated  therein. 

"  S.  The  production,  inspection,  and  examination  of,  and  the  making  and  furnish- 
ing official  or  other  copies  of,  or  extracts  from,  all  deeds,  documents,  court-rolls,  wills, 
letters  of  administration,  maps,  register.s,  evidences  or  muniments  of  title  not  in  the 
vendor's  posse.ssion,  and  any  information  not  in  the  vendor's  knowledge,  whether 
required  for  the  completion  or  verific.ition  of  the  title  or  abstract,  or  for  any  other 
purpose,  shall  be  procured,  made,  and  olitained  liyand  at  the  expense  of  the  purcha,ser 
rc(|Niring  the  .same  :  and  such  purchaser  shall  also  bear  the  expense  of  all  journeys 
and  searches  for  any  of  the  alxive  pur[)oscs. 

"9.  'I'lie  qu.uititics  of  the  estate  as  set  fortli  in  the  p.u-ticul,ars,  .arc  taken  frnni  the 
tithe  commutation  appointment,  and  shall  be  assumed  by  the  vendor  and  purchaser 
.-is  correct  ;  ,tnd,  inasniiu'li  as  it  is  considered  th.al  the  projierty  is  sntliciently  identified 
with  the  descriptions  thereof  in  the  deeds,  court-rolls,  and  other  documents  of  title, 
by  a  ma])  dated  about  the  year  1800  (an  extract  from  which  is  in  the  possession  of  the 
vendor,  and  for  the  production  of  the  original  of  which  he  holds  a  deed  of  covenant), 
the  purchaser  shall  not  be  entitled  to  any  other  evidence  of  identity  th.in  the 
said  map. 
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and  signed  a  written  contract  for  the  purchase  thereof,  in  the  [23]  form  set  forth  in 
the  copy  of  the  particulars,  and  at  the  same  time  paid  the  sum  of  5001.  as  a  deposit, 
pursuant  to  the  said  conditions. 

[24]  In  due  time,  on  the  fith  of  August,  18.56,  the  said  Andrew  Buchanan 
delivered  an  abstract  of  his  title  to  [25]  the  said  Richard  Poppleton,  of  Lot  1 ,  part 
of  which  was  freehold  and  part  copyhold.  The  title  to  the  freehold  portion  only  is 
in  question. 

As   to   the   freehold   portion,  it  commenced  with  the  abstract  of   a  conveyance 

"10.  Each  lot  is  believed  and  shall  be  taken  to  be  correctly  described  as  to 
quantity  and  otherwise,  and  is  sold  subject  to  all  fines,  heriots,  services,  chief  and 
other  rents,  rights  of  way  and  water,  and  other  easements  (if  any)  charged  or 
subsisting  thereon. 

"11.  The  purchaser  of  each  lot  shall  pay  the  remainder  of  his  purchase-money, 
and  the  purchaser  of  Lot  1  shall  also  pay  the  amount  of  the  valuation  aforesaid,  on 
the  29th  day  of  ;September  next,  at  the  office  of  Mr.  Buchanan,  the  vendor's  solicitor, 
or  to  the  vendor,  or  as  he  shall  direct ;  and,  upon  such  payment,  the  vendor  and  all 
other  necessary  parties  (if  any)  will  make  and  execute  proper  conveyances,  surrenders, 
and  assurances  of  such  property  to  the  purchasers,  who  shall  bear  all  the  cost  and 
expenses  of  and  incidental  to  such  conveyances,  surrenders,  and  assurances,  except 
the  costs  of  the  perusal  and  execution  by  the  vendor  of  the  necessary  deeds. 

"  1 2.  The  rents  or  possession  will  be  received  or  retained,  and  the  outgoings  dis- 
chai'ged,  by  the  vendor,  up  to  the  said  29th  clay  of  September  next ;  and  as  from  that 
date  the  outgoings  shall  be  discharged,  and  the  rents  and  possession  taken  by  the 
purchasers,  and  such  rents  and  outgoings  shall  (if  necessary)  be  apportioned  between 
the  vendor  and  purchasers  for  the  purpose  of  this  condition.  If  from  any  cause  what- 
ever either  purchase  shall  not  be  completed  on  the  29th  day  of  September  next,  the 
purchasei'  shall  pay  interest  on  the  remainder  of  his  purchase-money  after  the  late  of 
5  per  cent,  per  annum,  from  that  day,  until  the  purchase  shall  be  completed. 

"13.  The  purchaser  of  Lot  1,  the  greater  part  whereof  is  held  under  the  same 
title  as  Lot  2,  shall  be  entitled,  after  the  completion  of  the  sale  of  both  lots,  to  the 
custody  of  the  muniments  of  title  comprising  the  same,  and  shall  enter  into  the  usual 
covenants  with  the  purchaser  of  Lot  2  for  the  production  and  furnishing  copies  of 
such  muniments,  such  covenants  to  be  prepared  b^'  and  at  the  expense  of  the  purchaser 
of  Lot  2,  if  he  shall  require  the  .same;  and,  inasmuch  as  the  vendor  has  entered  into 
a  covenant  with  an  owner  of  other  property,  held  under  the  same  title,  for  the  produc- 
tion of  some  of  the  muniments  of  title  relating  to  the  freehold  portion  of  Lot  1,  the 
purchaser  to  whom  those  muniments  shall  be  delivered  as  aforesaid,  shall,  if  and  as 
required,  enter  into  a  covenant  with  the  vendor  for  the  production  and  furnishing 
copies  of  such  muniments.  Every  or  any  such  last-mentioned  covenants  shall  be  pre- 
pared by  and  at  the  expense  of  the  \'endor,  but  shall  be  perused  on  behalf  of,  and 
executed  by,  the  intended  covenantor  at  his  own  expense.  If  either  lot  shall  not  be 
sold  at  this  sale,  the  vendor  will  retain,  until  all  the  property  shall  be  sold,  such  of 
the  aforesaid  muniments  as  do  not  relate  exclusively  to  the  lot  sold  ;  and  the  purchaser 
of  the  lot  sold  shall  in  the  mean  time  be  entitled,  at  his  own  expense,  to  the  produc- 
tion of  the  muniments  so  retained,  and  to  copies  of  them,  but  not  to  a  covenant  for 
that  purpose. 

"  14.  The  purchasers  shall  make  their  objections  and  requisitions  (if  any)  in  respect 
of  the  title,  and  of  all  matters  appearing  on  the  abstract,  particulars,  or  conditions,  and 
send  the  same  to  the  ottice  aforesaid  within  twenty-one  days  from  the  day  of  the 
delivery  of  the  abstract ;  and,  in  default  of  any  such  objections  and  retiuisitions  (if 
none),  and  subject  to  such  (if  any),  shall  be  deemed  to  have  accepted  the  title,  and  to 
have  waived  all  other  objections  and  requisitions  ;  and,  if  either  purchaser  shall  insist 
on  any  objection  or  requisition  as  to  the  title  or  abstract,  or  evidence  of  title, 
particulars,  conditions,  conveyance,  surrender,  or  otherwise,  which  the  vendor  shall 
be  unable  or  unwilling  to  remove  or  comply  with,  the  vendor  may  by  notice  in 
writing  to  be  given  to  the  purchaser  or  his  solicitor  at  any  time,  and  notwithst;inding 
any  negotiation  or  litigation  in  respect  of  such  objection  or  requisition,  annul  the 
sale,  and  shall  thereupon  return  to  the  purchaser  his  deposit,  but  without  any  interest, 
costs  of  investigating  the  title,  or  other  compen.sation  or  payment  whatever. 
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dated  the  I'Stli  nf  Oetolier,  l<S4t,  of  which  portion  of  the  abstract  the  following  is  ;i 
copy  :— 

[26]  "  1844.  Octoher  18th.  B_y  indenture  of  this  date,  made  between  John 
Mcais,  of  Bagshot,  in  the  county  of  Surrey,  gentleman,  of  the  first  part,  W.  F.  Snell, 
of  Milford,  in  the  county  of  Southampton,  esquire  (eldest  son  and  heir-at>law  of 
Thomas  Snell,  deceased,  and  sole  residuary  devisee  in  fee  named  in  the  said  will),  of 
the  second  part,  Jeremiah  Humphreys,  of  Chingford,  in  the  county  of  Essex,  farmer, 
of  the  third  pait,  and  J.  B.  Gibbons,  of,  &c.,  of  the  fourth  part, — reciting  that  the 
said  Thomas  Snell,  being  at  the  respective  times  of  making  his  will  and  of  his  decease 
seised  in  fee-simple  of,  or  otherwise  well  and  sufficiently  entitled  to  (amongst  other 
estates),  the  piece  or  parcel  of  land  or  ground,  messuage,  or  tenement  and  premises 
in  the  abstracting  indenture  described  and  released,  with  the  appurtenances,  duly 
made  and  published  his  last  will  and  test;iment  in  writing,  bearing  date  the  24tli  of 
August,  183.3  (executed  and  attested  as  the  law  then  required  for  the  devise  of  real 
estates),  and  thereby  ga^■e  and  devised  his  several  estates  situate  in  the  parish  of 
Chingford,  in  the  county  of  Essex,  to  the  use  and  intent  that  his  wife  Barbara  Snell 
(since  deceased)  and  her  assigns,  should  receive  thereout  during  her  life  one  animal 
sum  or  yearly  rent-charge  of  4001.  payable  as  therein  mentioned  ;  and,  subject  and 
charged  as  before-mentioned,  the  said  testator  gave  and  devised  his  said  leal  estates 
at  Chingford,  and  all  and  singular  other  his  real  estate  whatsoever  and  wheresoever, 
and  whether  in  possession,  reversion,  i-emainder,  or  expecfamcy,  and  which  he  had  any 
power  to  devise  or  appoint,  with  their  appurtenances,  to  the  use  of  James  Scott,  of, 
(fee.,  the  Rev.  Thomas  Neweome,  of,  &c.,  and  the  said  John  Mears,  their  executors, 
administrators,  and  a.ssigns,  for  the  term  of  one  thou,sand  years,  to  commence  and  be 
computed  from  the  day  of  the  said  testator's  death,  without  impeachment  of  waste, 
upon  certain  trust  [27]  therein  declared,  and  for  raising  portions  and  maintenance  for 
the  younger  children  of  the  said  testator ;  and,  from  and  after  the  expiration  or  other 
sooner  determination  of  the  said  term  of  one  thousand  years,  and  in  the  meantime 
subject  thereto  and  to  the  trusts  thereof,  to  the  use  of  his  eldest  .son,  the  said  W.  F. 
Snell,  his  heirs  and  assigns,  for  ever;  and  in  the  said  will  is  contained  a  provi.so,  that, 
notwithstanding  anything  thereinbefore  contained,  it  should  bo  lawful  for  the  trustee 
or  trustees  for  the  time  being  of  that  his  will,  within  twenty-one  years  from  his 
decease,  absolutely  to  sell  and  dispose  of  all  or  any  part  of  his  said  real  estates  for  the 

"  15.  If  either  purchaser  shall  fail  to  comply  with  the  above  conditions,  his  deposit 
shall  thereupon  be  forfeited,  and  the  vendor  shall  be  at  lilierty  to  re-sell  the  property 
bought  by  such  pui'chaser,  eithoi'  i)y  public  auction  or  private  contract,  at  such  time 
and  place,  and  sul)ject  to  such  conditions,  and  in  such  manner,  as  the  vendor  shall 
think  tit;  and  any  deticiency  in  price  which  may  happen  on  such  second  sale,  and  all 
expenses  attending  such  sale,  shall  immediately  after  such  .sale  be  made  good  and  paid 
to  the  vendor  by  the  defaulter  at  this  present  sale ;  and,  in  case  of  non-payment,  the 
whole  or  such  part  of  the  same  deticiency  and  expenses  as  shall  not  be  paid,  shall  be 
recoverable  by  the  vendor,  as  and  foi'  li(|uidatod  damages." 

"  Memorandum. — I,  Richard  Roy)plcton,  of,  &c.,  do  hereby  acknowledge  myself  to 
be  the  purch.iser  of  Lot  1  dcsciibod  in  the  within  particulars,  at  the  auction  held  this 
1st  day  of  August,  1851;,  at  the  sum  of  two  thousand  five  hundred  pounds;  and  1 
have  paid  Kvo  huiidied  ])ounds  as  a  deposit  and  in  part  payment  of  the  said  purchase  ; 
and  I  heieby  contract  and  agiee  with  the  ventlor,  for  myself,  my  heirs,  executors, 
adininislrator.s,  and  assigns,  to  coniiilete  the  purchase  of  the  .same  in  every  respect 
agreeably  to  the  within  particulars  and  conditions  of  sale.  Witness  my  hand  this  1st 
day  of  August,  18.0G.  "  RiCliAUD  Poi'fi.KTON." 

"  Amount  of  .sale     .....     £2,500     0     0 
Deposit    .  .  .  .  .  500     0     0 


Balance  .  .     X2,00()     0     0 

"  As  agent  for  the  above-named  vendor,  I  hereby  acknowledge  to  h.ive  sold  Lot  1 
to  the  above-named  Richard  I'oppleton,  and  to  have  leceived  the  deposit  lus  specified 
above.  "  F.  i'>.  pKiiiiNiiAii. 

"  Witness,  S.  N.  Debenliam.' 
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purpose  of  raisiug  and  paying  all  or  any  part  of  the  moneys  thereby  directed  to  be 
raised  under  the  trusts  of  the  said  term  of  one  thousand  years,  if  they  or  he  should 
think  fit,  such  sales  to  be  either  by  pri\'ate  contract  or  public  auction  ;  and  the  said 
testator  declared   that   the    receipt  or  receipts  in  writing  of  the  said  James  Scott, 
Thomas  Newcome,  and  John  Mears,  and  the  survivors  and  survivor  of  them,  for  anj' 
sum  or  sums  of  money  payaljle  to  them  or  him  under  or  by  \irtue  of  the  trusts  of  the 
said  will  should  be  a  sufficient  and  eflectual  discharge  for  the  same  respectively,  or 
for  so  much  thereof  as  in  such  receipt  or  receipts  should  be  expressed  or  acknowledged 
to  be  received,  and  that  the  person  or  persons  to  whom  the  same  should  be  given,  his, 
her,   or  their  heirs,  executors,  administrators,  or  assigns,  should  not  afterwards  be 
answerable  or  accountable  for  any    loss,    misapplication,    or   non-application    of   the 
money  therein  mentioned  and  acknowledged  to  be  received :  and  the  said  testator 
appointed  the  said  James  Scott,  Thomas  Newcome,  and  John  Mears  executors  of  his 
said  will  :  And  reciting  "  that  the  said   testator  departed  this  life   in  or  about  the 
month  of  February,  1843,  w'ithout  having  altered  or  revoked  his  said  will,  otherwise 
than  by  a  codicil  [28]  bearing  date  the  6th  of  July,  18-40,  but  not  aflectiiig  the  devise 
in  the  abstracting  indenture  recited  ;  and  the  said  will  and  codicil  were,  on  or  about 
the  4th  of  April,  1843,  duly  proved  in  the  Prerogative  Court  of  Canterbury  by  the 
said  John  Mears  alone  :  And  reciting,  that,  by  a  deed-poll  under  the  hands  and  seals 
of  the  said  James  Scott  and  Thomas  Newcome,  bearing  date  the  27th  of  September, 
1843,   the  said  James  Scott  and  Thomas  Newcome  absolutely  and  irrevocably  dis- 
claimed and  renounced  all  and  singular  the  trusts,  &c.  intended  to  be  vested  in  them 
by  \'irtue  of  the  said  will  and  codicil  jointly  with  the  said  John  Mears,  and  also  dis- 
claimed and  renounced  the  aforesaid  nomination  and  appointment  of  them  the  said 
James  Scott  and  Thomas  Newcome  to  be  executors  of  the  said  will,  to  the  intent  that 
the  trusts  and  powers  might  be  exercised  by  the  said  John  Mears  alone,  and  that  all 
the  said  estates  and  intei'ests  of  the  said  executorship  might  l)e  ^■ested  in  and  exercised 
by  him  alone  :  And  reciting  that  the  said  Barbara  Snell,  the  widow  of  the  said  testator, 
departed  this  life  in  or  about  the  month  of  February,  1843,  and  that,  in  pursuance 
and  exercise  of  the  power  for  that  purpose  contained  in  the  said  recited  will,  the  said 
John  Meai's,  with  the  privity  of  the  said   \V.  F.  Snell,  caused  the  said  piece  or  parcel 
of  land  or  ground,  messuage  or  tenement,  and  premises  in  the  abstracting  indenture 
after  described  and  released  (with  other  hereditaments),  to  be  put  up  to  sale  by  public 
auction  at  the  Auction  Mart  in  the  city  of  London,  on  the  25th  of  June  then  last,  in 
several  lots  ;  at  which  said  sale  the  said  Jeremiah  Humphreys  attended,  and,  being  the 
highest  bidder  for,  was  declared  purchaser  of.  Lot  1 2  at  the  said  sale,  comprising  the  said 
piece  or  pai'cel  of  land  or  ground,  messuage  or  tenement,  and  premises  in  the  abstract- 
ing indenture  comprised  and  released,  and  the  inheritance  in  fee-simple,  free  from  all 
[29]  incumbrances,  at  or  for  the  price  or  sum  of  2901.  :  And  reciting  that  the  said 
W.  F.  Snell  had,  at  the  request  of  the  said  Jeremiah  Humphreys,  consented  to  concur 
in  the  conveyance  of  the  said  piece  or  paicel  of  land  or  ground,  messuage  or  tenement, 
and  premises  in  the  abstracting  indenture  mentioned, — It  was  witnessed,  that,  in  order 
to  carry  into  eflect  the  said  sale,  and  in  consideration  of  the  sum  of  2901.  of  lawful 
British  money  to  the  said  John  Mears,  as  such  trustee  as  aforesaid,  in  hand  paid  by 
the  said  Jeremiah  Humphreys,  at,  &c.,  the  receipt,  &c.,  and  that  the  same  was  in  full 
for  the  absolute  purchase  of  the  said  premises  b\'  the  abstracting  indenture  described 
and  released,  and  the  fee-simple  and  inheritance  thereof  in  possession,  free  from  land- 
tax  and  all  other  incumbrances,  and  in  consideration  of  10s.  of  like  lawful  money  to 
the  said  W.  F.  Snell  paid  by  the  said  Jeremiah  Humphreys,  the  receipt,  iVc,  the  said 
John  Mears,  as  such  acting  trustee  as  aforesaid,  and  in  exercise  and  execution  of  the 
power  or  authority  for  that  purpose  given,  limited,  or  reserved  to  him  by  the  said 
recited  will  of  the  said  Thomas  Snell,  deceased,  and  of  all  and  every  other  power  and 
authority,  powers  and  authorities,  in  him  vested,  or  him  thereto  enabling,  and  also 
for  the  purpose  of  assigning  the  said  teim  of  one  thousand  years  to  merge  in  the  free- 
hold and  inheritance  of  the  said  premises  did,  (by  abstracting  indenture  made  in 
pursuance  of  the  4  &5  Vict.  c.  21,)  bargain,  .sell,  release,  and  convey,  and  also  sui-render 
and  yield  up,  and  the  said  W.  F.  Snell  (as  such  heir-at>law  and  devisee  as  aforesaid, 
and  by  way  of  conveyance  and  confirmation  only,  and  not  of  covenant  or  warranty,) 
did    bargain,   sell,   alien,   and  release,   ratify,   and  confirm  unto  the  said   Jeremiah 
Humphreys,  his  heirs  and  assigns,  all  that  piece  or  parcel  of  land  or  ground  containing 
half  an  acre  and  one  perch  (more  or  less),  situate  and  being  near  a  certain  house  called 
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Of  known  by  the  [30]  name  or  sign  of  the  King's  Head  public-house,  at  Chingford 
Gieen,  in  the  parish  of  ChingforJ,  in  the  county  of  Essex,  abutting,  iSic,  together  with 
the  messuage  or  tenement,  stable,  coach-house,  two  cottages,  and  all  other  elections 
and  buildings  thereon,  as  the  same  were  then  lately  held  under  a  lease  thereof  granted 
to  one  John  Marshall,  dated  the  9th  of  .September,  17<S2,  for  the  term  of  sixty -one 
years,  and  which  lease  had  recently  expired,  and  all  and  singular  the  rights,  members, 
and  appurtenances  to  the  said  piece  or  parcel  of  land  or  ground,  messuage,  or  tenement, 
and  other  tiie  premises  by  the  abstracting  indenture  released,  or  intended  so  to  be, 
belonging,  or  in  anywise  appertaining,  or  to  or  with  the  same,  or  any  part  thei-eof, 
then  or  at  any  time  usually  had,  held,  used,  and  occupied,  or  enjoyed,  or  accepted, 
reputed,  deemed,  taken,  or  known  as  part,  parcel,  or  menibei  thereof,  and  the  reversion, 
&c.,  and  all  the  estate,  &c.,  to  hold  unto  the  said  Jeremiah  Humphreys,  his  heirs  and 
assigns,  to  the  uses,  upon  the  trusts,  and  for  the  ends,  intents,  and  purposes,  and  with, 
under,  and  subject  to  such  powers,  provisoes,  declarations,  and  agreements,  and 
generally  in  such  manner  and  form,  as  the  said  Jeremiah  flumphreys,  by  any  deed 
or  instrument  in  writing  to  be  by  him  sealed  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  should  from  time  to  time  direct,  limit,  or 
appoint,  and,  in  default  of  any  and  subject  to  every  such  direction,  limitation,  or 
appointment,  or  so  far  as  the  same,  if  incomplete,  should  not  extend,  to  the  use  of  the 
said  Jeremiah  Humphreys  and  his  assigns,  during  the  term  of  his  natural  life,  without 
impeachment  of  waste,  remainder  to  the  use  of  the  said  J.  B.  Gibbons  and  his  heirs 
during  the  natural  life  of,  and  in  trust  for,  the  said  Jeremiah  Humphreys  and  his 
assigns  ;  and,  after  the  determination  of  that  estate,  to  the  only  proper  use  and  behoof  of 
the  said  Jeremiah  Hiunphreys,  his  [31]  heirs  and  assigns,  for  ever.  Declaration  by  the 
said  Jeremiah  Ilumjjhreys  to  bar  dower.  Covenants  by  John  Mears  and  \V.  F.  Snell 
respectively,  and  for  their  respective  heirs,  executors,  and  administrators,  with  Jeremiah 
Humphreys,  his  heirs  and  a.ssigns,  that  they  had  done  no  act  to  incumber." 

This  was  a  correct  abstract  of  that  deed  :  and  the  abstract  then  set  forth  the 
abstract  of  another  deed,  dated  the  2-ith  of  May,  1845,  from  which  the  following  is 
an  extract : — 

"  Indenture  of  release,  made  in  pursuance  of  an  act  of  parliament,  &c.,  between  the 
said  Jeremiah  Humphreys,  of  the  first  part,  the  said  J.  15.  Gibbons,  of  the  second  part, 
William  Dunsford,  of  the  third  part,  and  Geoi'ge  Baker,  of  the  fourth  part,  reciting 
the  said  indenture  of  the  18th  of  October,  1844,  and  which  i-ecital  is  as  follows, — 
'  Whereas,  by  an  indenture  (made  in  pursuance  of  the  said  act),  bearing  date  the  18th 
of  October,  1844,  and  made  lietween  John  Mcars,  of  the  first  part,  W.  F.  Snell,  of  the 
second  part,  the  said  Jeremiah  Ilunii)hreys,  of  the  thiid  part,  and  the  said  J.  H.  Gibbons, 
of  the  fourth  part,  the  hereditaments  and  premises  thereinafter'  particularly  mentioned, 
and  intended  to  be  thereby  gi-airted  arrd  released,  with  their  appurteirances,  were,  for 
the  valuable  considei'atioirs  ther-eirr  mentioned,  cotrveyed  arrd  assur'cd  to  the  use  of  such 
person  or  pei-sons  for  such  estate  and  interest,  upon  such  trusts,  and  for  such  errds, 
intents,  and  pur-poses,  and  with,  uirder',  aird  subject  to  srrch  power's,  pr'ovisoes,  declar-a- 
tions,  arrd  agr'cemerrts,  arrd  gerrerally  in  srrch  marrrrer  arrd  form,  as  the  said  Jer-emiah 
Hrrraphreys,  by  any  deed  or'  irrstrument  irr  writirrg  to  bo  by  him  .sealed  and  delivered 
irr  the  pre.serrce  of  and  attested  by  two  or-  mor'c  cr'cdible  witnesses,  shorrld  from  time 
U)  time  direct,  limit,  or'  appoirrt ;  aird,  irr  defarrlt  of,  arrd  sirliject  to  ever-y  such  dir'cctiorr, 
linritatiorr,  or  a])poirrtrrrcrrt,  arrd  so  far' as  the  sarrre  if  [32]  irrconrplcte  shoulil  rrot  extern!, 
to  the  use  oi  the  said  .Icrerrriah  llumphicys  arrd  his  assigrrs  for  arrd  drrring  the  ter'm  of 
his  rratrrral  life,  without  im|i(:aL'limerrt  of  or'  for'  arry  marrrrer'  of  waste  ;  with  remaiirder  to 
the  use  of  the  said  J.  B.  (Jibborrs  arrd  his  heiis  durirrg  the  natrrral  life  of  arrd  irr  trust 
for  the  said  .ler'cmiah  ilurrrphreys  arrd  his  assigrrs  ;  with  r'cmairrder-  to  the  orrly  pr'oper- 
use  arrd  behoof  of  the  said  Jeremiah  Jiumphr-eys,  his  heir's  arrd  assigrrs,  for  ever-,"  &c. 

The  abstr'act  therr  set  forth  variorrs  corrveyances,  termirratirrg  witir  a  corrvcyarrce  to 
the  said  Arrdiew  Brrcharrarr,  dated  the  2rrd  of  April,  1849. 

On  the  8th  of  Arrgrrst,  18.jG,  the  .said  Ivicirar'd  I'oppletorr's  solicitors  wr'ote  a  letter' 
to  the  said  Arrdr'ew  Birchairarr's  .solicitrrr,  of  which  the  folhjwirrg  is  a  copy  :  — 

"8th  August,  1856. 
"Chigwell  Estate.      Lot  1. 

"Be  pleased  to  send  rrs  the  earlier  title  to  the  freehold  iir-ojicr'ty.  The  :d>sti-act 
dcliver-ed  corrrirrerrces  with  a  deeil  dated  oiilv  irr  1811." 
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Oil  August  9th,  the  following  reply  was  sent  by  the  solicitor  of  the  said  Andrew 
Buchanan : — 

"9th  August,  1856. 
"  Chigwell  Estate.     Lot  1. 

"  We  have  no  earlier  title  than  1844  :  and,  if  you  still  require  it,  it  must  be  at 
your  client's  expense,  in  accordance  with  the  8th  condition  of  sale." 

On  the  same  day  the  following  reply  was  sent  to  the  last  letter  : — 

"Chigwell  Estate.     Lot  1.     Poppleton  and  Buchanan. 

"  We  wholly  differ  from  you  as  to  the  construction  which  you  put  upon  the  8th 
condition.  AVe  shall  lay  the  papers  at  once  before  our  conveyancer  ;  but  it  must  be 
understood  that  we  call  upon  the  vendor,  at  his  own  expense,  to  furnish  a  proper 
abstract  of  title  to  the  freehold  portion  of  the  property." 

[33]  On  the  14th  of  August,  one  of  the  solicitors  of  the  said  Eichard  Poppleton 
attended  at  the  office  of  the  solicitor  of  Andrew  Buchanan,  for  the  purpose  of  com- 
paring, and  compared,  the  alistiact  with  the  deeds  abstracted. 

Ultimately,  on  the  SSrd  of  August,  1856,  the  solicitor  of  Andrew  Buchanan 
received  from  the  solicitors  of  Richard  Poppleton  certain  objections  and  requisitions 
to  the  said  title,  of  which,  so  far  as  they  are  material,  the  following  is  a  copy  : — 

"Eequisition  1.  The  vendor  must  carry  back  the  title  to  the  freehold  portion  of 
Lot  1  to  a  proper  and  earlier  date  ;  and  the  purchaser  requires  the  earlier  title.  The 
8th  condition  has  no  bearing  upon  the  subject,  since  it  conveys  no  intimation  to  the 
purchaser  that  his  rights  as  to  length  of  freehold  title  are  to  be  limited.  The  very 
fact  that  the  period  at  which  the  copyhold  title  is  to  commence  is  fixed,  would 
naturally  lead  to  the  conclusion  that  a  distinction  was  to  be  drawn  between  it  and  the 
freehold  title,  and  that,  as  to  the  latter,  the  ordinary  rules  were  to  prevail. 

"  16.  There  is  no  evidence  in  the  abstract,  of  the  redemption  of  the  land-tax. 
The  vendor  should  furnish  the  proper  abstract  to  shew  that  the  land-tax  has  been 
redeemed. 

"  23.  The  purchaser  reserves  to  him.self  the  right  to  make  any  further  requisitions 
and  observations  which  may  arise  upon  the  earlier  abstract  of  title  to  the  freehold  part 
of  the  property,  when  the  abstract  is  furnished,  or  upon  the  answers  to  the  present 
observations  and  requisitions,  or  upon  the  searches  for  incumbrances." 

To  the  portion  of  the  abstract  of  the  title  subseciuent  to  the  conveyance  of  the 
18th  of  October,  1844,  above  referred  to,  no  objection  arises  ;  and  it  was  agreed  that 
the  said  Andrew  Buchanan  deduced  such  a  title  to  the  [34]  freehold  to  himself  from 
the  last-mentioned  deed  of  1844  as  he  was  bound  to  do  by  the  conditions  of  sale, 
subject  to  the  objections  and  requisitions  set  forth  in  this  case. 

To  these  objections  and  requisitions,  on  the  1st  of  September,  l85fi,  the  solicitor 
of  Andrew  Buchanan  delivered  the  following  answers  to  Mr.  Poppleton's  solicitors  : — 

"Reply  1.  The  vendor  has  already  shewn  such  a  title  to  the  freehold  portion  of 
Lot  1  as  by  the  conditions  of  sale  he  undertook  to  shew.  He  has,  under  the  7th 
condition,  furnished  the  purchaser  with  conclusive  evidence  that  Thomas  Snell,  the 
testator  of  1833,  was,  at  the  date  of  his  will,  and  at  his  death,  seised  in  fee  ;  and  he 
has  deduced  a  title  and  shewn  a  posses.sion  consistent  with  his  sei.sin  for  more  than 
twenty-three  years  subsequent  to  that  date.  The  production  of  earlier  deeds  shewing 
how  Snell  acquired  the  property,  even  if  the  vendor  had  (which  he  has  not)  any  such 
in  his  possession,  could  not  prove  the  seisin  in  fee  of  Thomas  Snell  more  incontro- 
vertibly  than  the  vendor  has  by  means  of  the  7th  condition  already  proved  it.  The 
chief  object  of  the  5th  condition  was,  to  guard  the  vendor  against  requisitions  on  his 
title  to  the  copyholds,  founded  on  information  obtained  aliunde,  e.g.  from  searching 
the  court-rolls  of  an  earlier  date  than  1815.  With  regard  to  the  freehold,  this  necessity 
did  not  of  course  exist.  The  vendor  is  unable  to  comply  with,  and,  under  the  circum- 
stances, declines  to  entertain,  this  requisition. 

"Reply  16.  An  abstract  of  the  land-tax-redemption  certificate  of  the  copyholds  is 
sent  herewith.  As  to  the  freehold,  the  deed  of  1 844  recites  that  it  is  free  from  land- 
tax.  There  is  also  the  declaration  by  Mears,  in  1844,  that  none  had  ever  been  paid 
subsequently  to  the  purchase  or  redemption  thereof  in  1799:  and  the  vendor  has 
never  paid  any." 
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[35]  111  the  meantime,  Mr.  Popplcton  instructed  Mr.  Dehenham,  the  auctioneer, 
to  prcK.'iiro  a  purchiuscr  from  him  of  ttio  property,  if  he  could,  at  a  profit ;  which  Mi-. 
i)ebeiiham  tried  to  do  on  Mr.  I'oppleton's  behalf,  hut  could  not  succeed.  Mr. 
Poppleton  also  offered  to  sell  the  lot  to  one  Alcock,  for  an  ;vdvance  in  price,  hut 
which  Alcock  declined  to  give. 

The  purchaser's  solicitors  still  insisting  that  a  proper  title  had  not  been  deduced, 
on  the  22nd  of  October,  18.5G,  Mr.  Buchanan,  the  solicitor  of  Andrew  Buchanan,  sent 
to  Mr.  Poppleton's  solicitors  a  letter  and  an  abstract,  of  which  the  following  are 
copies : — 

"  Buchanan  and  Poppleton. 

"  On  again  going  through  the  papers  herein,  I  have  found  counterpart  of  an  old 
expired  lease,  granted  in  1782,  an  abstract  of  which  I  send  you,  without  at  all 
admitting  your  right  to  call  foi'  it,  but  simply  with  a  view  of  avoiding  litigation  :  and 
I  must  reipiest  that  j'ou  will  have  the  goodness  to  complete  the  purchase  without 
further  delay." 

"  1782.  September  9th.  Counterpart  indenture  of  lease  of  this  date,  made 
between  William  Snell,  of,  itc,  committee  of  the  estate  and  effects  of  his  brother  John 
Snell,  of,  itc,  a  lunatic,  and  the  eldest  brother  and  heir-at-law  of  the  said  John  Snell, 
of  the  one  part,  and  John  Marshall,  of,  &c.,  of  the  other  part, — reciting,  that,  by  a 
memorandum  in  writing,  bearing  date  the  16th  of  April  then  last,  entered  into 
between  and  signed  by  the  .said  William  Snell  and  John  Marshall,  in  consideration  of 
the  said  John  Marshall  agreeing  to  build  a  substantial  brick  building  or  dwelling-house 
as  should  be  valued  when  finished  at  2001.,  exclusive  of  out>houses,  on  the  ground 
therein  and  hereinafter  mentioned  to  be  demised,  he  the  said  William  Snell  did, 
amongst  other  things,  agree  with  the  said  John  Marshall,  to  grant  unto  him  a  build- 
ing lease  of  the  said  piece  or  parcel  of  [36]  ground  for  the  term  of  sixty-one  years 
from  Michaelmas  Day  then  next,  at  the  yearly  rent  of  21.,  and  to  fence  in  nineteen 
rods  of  the  said  ground  in  manner  therein  mentioned  ;  and  reciting  that  the  said  John 
Marshall,  in  pursuance  of  the  agreement  on  his  part  contained  in  the  said  memorandum 
in  writing,  had  begun  ami  made  a  gieat  progress  in  the  erection  of  a  brick  dwelling- 
house  and  prcmi-scs  on  the  before-mentioned  piece  of  ground,  on  a  scale  the  completion 
whereof  would  fully  cost  or  exceed  the  sum  of  2001.  mentioned  in  the  said  memo- 
randum, exclusive  of  outhouses ;  and  reciting  that  the  said  W.  Snell  had  completed 
and  finished  the  said  nineteen  rods  of  fencing,  or  ;is  much  thereof  as  was  requisite  for 
the  completely  fencing  in  the  .said  piece  of  ground  in  the  manner  and  on  the  sides 
expressed  and  intended  by  the  said  memorandum, — it  was  witnessed  that  the  said 
W.  Snell,  in  consideration  of  the  premises,  and  in  full  performance  and  execution  of 
the  said  agreement  on  his  pai't,  ami  in  consideration  of  the  rents  and  covenants  therein- 
after reserved  and  contained  on  the  part  of  the  said  John  Marshall,  did  demise  and 
lease  unto  the  said  John  Marshall,  his  executors,  administrators,  and  assigns,  all  that 
piece  or  parcel  of  land  or  gi'ouiid,  containing  half  an  acre  and  one  perch,  little  more 
or  less,  situate  and  being  near  a  certain  house  commonly  called  or  known  by  the  name 
or  sign  of  'The  King's  Head,'  at  C'hingford  (Jreen,  in  the  county  of  Es.sox,  abutting, 
&c.,  together  with  the  erections  and  liuildings  thereafter  to  be  erected  thereon  ;  and 
all  ways,  &c. ;  to  hold  the  same,  with  the  appiiitenances,  unto  the  said  John  Marshall, 
his  executors,  administrators,  and  assigns,  from  the  P'east  day  of  St.  Michael  the 
Archangel  then  next  ensuing  the  date  thereof,  for  the  term  of  si.xty  years,  at  the 
yearly  rent  of  21.,  and  subject  to  the  covenants  therein  contained.  Counterpart 
executed  by  the  said  John  Marshall,  and  attested." 

[37]  The  following  correspondence  then  ensued  between  the  solicitors  for  Mr. 
Popj)leton  and  Mr.  Andrew  Buchanan  : — 

The  purchaser's  solicitors  to  the  vendor's  solicitor, — 

"1856.  October  26th.  The  further  abstract  which  you  have  now  supplied  does 
not  remove  our  objections  to  the  want  of  a  jiroper  abstract  of  title  of  the  freehold. 
1st.  It  does  not  appear  that  the  Thomas  Snell  named  in  the  recital  of  the  deed  with 
which  your  former  abstract  comiiK^nced,  is  the  same  person  as  is  named  in  the  will  of 
the  testator  of  IHK!  ;  but,  if  so,  there  is  no  abstract  of  the  will  under  which  ho  is  .said 
to  be  devisee.     2.  There  is  nothing  to  show  th.it  W.  Sncil  (whosi^  will  is  abstracted  in 
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the  most  meagre  form,  and  is  not  stated  to  be  attested),  was  ever  seised  of  this 
property,  ur  that  it  passed  by  his  will.  3.  The  abstract  of  the  counterpart  lease,  so 
far  as  it  proves  anything,  goes  to  shew  that  John  Suell  (the  lunatic  brother,  who  is 
confused  with  John  Snell  the  father,)  was  the  owner  of  this  property  in  1782  :  and 
there  is  no  attempt  in  the  abstract  to  deduce  the  title  of  the  propei'ty  (now  purchased) 
from  John  Snell  to  the  testator  of  181fi.  The  time  within  which  the  vendor  was 
bound  (by  necessary  implication  from  the  eleventh  condition)  to  deliver  a  proper 
abstract,  ha\'ing  now  expired,  as  well  as  the  time  named  in  our  letter  of  the  11th  of 
October,  we  must  decline  to  continue  the  negotiation,  unle.ss  j^ou  expressly  waive  the 
provisions  of  the  fourteenth  condition,  as  to  interest,  costs,  and  compensation.  In 
the  event  of  your  not  doing  so  within  three  days  from  the  dat-e  of  this  letter,  we  shall 
feel  it  necessary,  ^vithout  further  notice,  to  commence  an  action  for  the  recovery  of 
the  deposit,  and  shall  hold  the  vendor  liable  for  interest  and  costs  from  the  time  of 
his  refusal  to  annul  the  sale  and  return  the  deposit. 

"  Should  you  think  tit  to  forw.ird  us  any  further  ab-[38]  stract,  we  beg  that  you 
will  at  the  same  time  state,  for  our  information  and  guidance,  whether  or  not  you 
insi-st  on  the  application  of  the  eighth  and  fourteenth  conditions  either  to  such  further 
abstract  or  to  the  last  abstract  delivered  to  us,  or  whether  you  deliver  such  abstract 
subject  to  the  ordinary  rules  as  to  costs  attending  perusal  and  verification." 

Reply  thereto.  "  1856.  October  27th.  1.  Thomas  Snell  named  in  the  recitals  of 
the  deed  of  18th  of  October,  1844,  is  the  same  person  who  is  named  in  the  will  of  the 
testator  of  1816  ;  and,  if  \'ou  wish  for  an  abstract  of  his  will,  though  you  now  require 
it  for  the  first  time,  I  will  furnish  it.  2.  The  declaration  of  John  Mears,  11th 
October,  1844,  which  I  shewed  to  you  long  since,  and  a  copy  of  which  I  now  send 
you,  expressly  proves  that  William  Snell  by  his  will  devised  this  property  to  his  son 
Thomas  ;  therefore  he  must  have  been  seised  of  it,  and  it  must  have  passed  by  his 
will.  3.  There  is  no  confusion  in  the  abstracts  furnished  to  you,  between  John  Snell 
the  lunatic,  or  any  other  jjerson.  The  lunatic,  as  appears  by  the  lease,  was  seised  of 
the  property  in  1782;  and  his  brother,  William  Snell,  the  testator  of  1816,  was,  as 
appears  also  by  the  lease,  his  heir-at-law.  I  have  no  further  information  on  the 
subject  than  that  which  I  have  already  furnished  and  shewn  to  you  ;  and,  if  you  wish 
for  further  evidence  or  information,  I  will,  at  your  expense,  endeavour  to  supply  it : 
but  I  will  not  waive  the  eighth  or  the  fourteenth  condition  of  sale  ;  nor  do  I  admit 
j'our  right  to  ask  for  any  other  title  than  that  I  have  shewn.  I  maintain  that  I  have 
conclusively  proved  a  good  title  to  the  whole  property  sold  to  you  ;  and,  if  you  wish 
to  contest  the  point,  I  beg  that  you  will  at  once,  and  without  waiting  three  days,  as 
you  propose,  commence  an  action  for  the  deposit :  and  I  give  you  notice,  that,  if  you 
fail  to  complete  the  pur-[39]-chase,  I  shall  avail  myself  of  the  fifteenth  condition,  and 
re-sell  the  property  at  your  risk,  &c." 

The  following  is  a  copy  of  the  declaration  referred  to,  and  inclosed  in  the  last- 
mentioned  letter : — 

"  Whereas,  William  Snell,  late  of  Salisbury  Hall,  in  the  parish  of  Shenley,  in  the 
county  of  Hertford,  Esquire,  deceased,  by  his  last  will  and  testament  in  wi-iting, 
bearing  date  the  19th  of  December,  1816,  gave  and  devised  to  his  son,  the  Reverend 
Thomas  Snell,  late  of  Windlesham,  in  the  county  of  Surrey,  clerk  (now  deceased), 
certain  estates  and  properties  therein  particularly  mentioned  or  referred  to  ;  and  also 
all  the  residue  of  his  lands  and  hereditaments  not  otherwise  disposed  of  in  and  by  his 
said  will,  comprising  (amongst  others)  a  messuage  or  tenement,  garden,  stable,  and 
premises,  with  the  appurtenances  thereto  belonging,  situate  near  and  adjoining  to  the 
King's  Head  public-house  and  premises  at  Chingford  Green,  in  the  parish  of  Chingford, 
in  the  county  of  Essex,  lately  sold  or  contracted  and  agreed  to  be  sold  to  Jeremiah 
Humphreys,  of  Chingford  aforesaid,  farmer  :  and  it  was  in  and  by  the  said  will  of  the 
said  William  Snell  provided,  that,  if  it  should  appear  that  any  of  the  estates  and 
premises  by  that  his  will  given  and  devised  to  or  in  trust  for  any  person  or  persons 
other  than  and  except  his  said  son  Thomas  Snell,  should  be  entailed  or  subject  to  any 
limitation  over  which  he  the  said  testator  had  not  any  control,  and  which  should 
operate  to  lessen  or  abridge  the  devise  thereinbefore  made,  then  the  person  or  persons 
to  or  for  whose  use  or  benefit  such  estate  or  premises  so  entailed  or  limited  should  by 
that  his  will  be  devised,  or  l)e  mentioned  or  intended  to  be  devised,  should  have  and 
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he  entitled  to  an  equivalent  in  other  estates  anrl  premises  from  and  out  of  the  estates 
and  premises  to  wiiicli  liis  said  son  Thomas  Snell  would  become  entitled  under  or  by 
virtue  of  [40]  that  his  will  :  and  he  directed  that  such  equivalent  should  be  made  and 
efl'ected  b\'  his  said  son  Thomas  Snell,  his  heirs  and  assigns,  accordingly  :  Now,  I, 
John  Mears,  of  Bagshot,  in  the  county  of  Suirey,  gentleman,  sole  acting  tinstee  of 
the  will  of  the  said  Thomas  Snell,  deceased,  do  solemnly  and  sincerely  declare,  that, 
to  the  best  of  my  knowledge,  information,  and  lielief,  no  claim  has  ever  been  made 
against  the  said  Thomas  Snell  oi'  his  estates  under  or  by  virtue  of  the  before-mentioned 
provision  contained  in  the  will  of  the  said  \A'illiam  Snell  deceased  :  and  I  further 
declare,  that,  to  the  best  of  my  knowledge,  information,  and  belief,  no  land-tax  has 
ever  been  paid  for  or  in  respect  of  the  before-mentioned  close  of  land  and  premises 
subsequently  to  the  purchase  or  redemption  thereof  in  or  about  the  year  1799  :  And 
I  make  this  solemn  declaration  conscientiously  believing  the  same  to  be  true,  and  by 
virtue  of  the  provision  of  an  act  of  parliament,  &c.  (5  &  6  W.  4,  c.  62)." 

(Signed)        "John  Mears. 

"Declared  at  the  Marlborough  Street  police-court,  this  11th  day  of  October,  Itiii, 
before  me.     E.  H.  Maltby,  Magistrate,  Metropolitan  Police-District." 

On  the  31st  of  October,  18-56,  the  solicitors  of  Kichard  Poppleton  sent  to  the 
solicitor  of  Andrew  Buchanan  a  letter  of  the  material  part  of  which  the  following  is 
a  copy  : — 

"  Without  waiving  any  of  the  objections  and  requisitions  heretofore  made  by  us, 
we  beg  to  say  that  we  are  willing,  on  behalf  of  Mr.  Poppleton,  to  receive  within  seven 
days  from  this  date  such  further  alistract  of  title  as  you  may  think  proper  to  deliver 
relating  to  the  freehold  portion  of  the  Lot  1  ;  but  we  must  beg  that  it  ma}'  be  in  the 
usual  and  proper  form  of  an  abstract.  We  have  not  asked  speciall}'  for  the  will  of 
Thomas  Snell,  because  it  ought  to  form  part  of  the  abstract  of  the  earlier  title  which 
we  have  required.  The  abstract  we  [41]  desire  to  have,  is,  one  of  the  usual  character, 
and  one  which  ought  properly  to  contain  the  will  of  the  said  Thomas  Snell.  The 
piopriety  of  our  requesting  a  proper  abstract  of  the  will  of  William  Snell  is  evidenced 
by  what  is  disclosed  upon  the  declaration  of  Mr.  Mears,  of  which  you  have  sent  us  a 
copy.  We  think  }'ou  are  mistaken  in  saying  that  we  had  previously  seen  the  declara- 
tion. We  certainly  never  read  it  before.  An  important  question  may  arise  upon  the 
provisions  of  the  will,  respecting  which  we  should  have  beeti  left  in  perfect  ignoi'ance 
had  wc  been  satisfied  with  the  very  short  statement  furnished  to  us.  We  should  be 
informed  when  John  Snell,  the  lunatic,  mentioned  in  the  lease,  died,  and  who  was  his 
heir-at-law.  In  the  abstract  of  the  counterpart  lease  which  you  have  supplied  to  us, 
there  is,  we  must  repeat,  consideiable  confusion :  William  Snell  is  described  as 
'committee  of  the  estate  of  his  brother  John  Snell,  of  Brill,  a  lunatic,  and  the  eldest 
son  and  hcir-at-lavv  of  the  said  John  Snell.'  According  to  this  statement,  William 
Snell  is  the  brother  and  also  the  son  of  the  same  John  Snell :  surely  this  needs 
explanation  and  further  information.  The  further  abstract  should  state  when  William 
Snell  died,  anrl  where  his  will  was  proved. 

"  16.  The  property  comprised  in  the  certiticate  of  the  icdemption  of  land-tiix  now 
abstracted,  cannot  be  held  to  include  the  freehold  portion  of  the  lot,  because,  as  far 
as  appears  upon  the  documents  fiuiiishcd  to  us,  Charles  Smith,  who  made  the  con- 
tract for  redemption,  never  was  entitled  to  the  freehold,  and  therefore  could  not 
redeem  ;  and,  as  time  is  no  bai'  to  the  Crown,  the  vendor  must  now  I'cdeem  the  tax. 
We  cannot  Knd  any  rccitiil  or  statement  in  the  deed  of  1)S44,  that  the  property  is 
free  of  land-tax  ;  but  only  that  money  is  [laid  for  the  purchase  of  the  property  free  of 
land-tax. 

[42]  "We  must  repeat  our  former  notice  to  you,  that,  if  you  either  now  decline 
to  make  a  sulficient  title  to  the  freehold  portion  of  the  property,  or  fail  to  do  so  within 
the  space  of  one  week  from  the  date  of  this  letter,  wc  .shall  commence  an  action  for 
the  recovery  of  the  deposit." 

The  solicitor  of  Andrc^w  Buchanan,  on  the  same  day,  sent  to  Kichaid  Popplcton's 
solicitors  a  letter  iiccompauied  with  an  abstract  of  the  will  of  William  Snell,  of  winch 
abstract  and  letter,  so  f.ir  as  is  material,  the  following  ai'e  copies  ; — 
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"  As  j'ou  now  request  it,  I  heg  to  send  you  an  abstract  of  the  will  of  William  Snell, 
but  without  at  all  admitting  that  you  have  a  right  to  it,  oi-  in  fact  an\'thing  more 
than  the  abstiuct  originally  sent  to  you  :  and  I  must  distinctly  beg  you  to  understand 
that  I  do  not  waive  any  of  our  rights  under  the  conditions  of  sale,  and  that  what  I 
have  sent  you  beside  the  abstract  has  been  done  solely  with  a  view  of  avoiding  litiga- 
tion. I  do  not  know  when  John  Snell  died  ;  and  we  allege  that  his  brother  William 
was  his  heir-at-law.  In  the  abstract  lease,  it  is  a  mere  clerical  error  calling  William 
Snell  the  son  of  John,  instead  of  the  brother,  as  you  could  have  seen  by  comparing 
the  abstract,  if  you  had  chosen.  We  do  not  know  when  AVilliam  Snell  died,  or  where 
his  will  was  proved. 

"16.  The  statement  in  the  deed  of  1844,  and  Mears's  declaration,  is  sufficient.  I 
have  now  answered  everything  that  you  have  asked  ;  but  I  must  beg  you  again  to 
distinctly  understand  that  I  have  nothing  more  in  the  shape  of  abstract,  and  shall 
furnish  nothing  more,  unless  at  your  expense ;  and  whatever  you  may  require  that  is 
not  in  our  possession  or  knowledge,  I  will  at  your  request  endeavour  to  obtain,  at 
your  expense ;  and  I  contend  that  we  have  furnished  you  with  a  perfectly  good  title 
to  the  freehold  ;  and,  as  it  is  quite  clear  that  [43]  your  client  is  a  most  unwilling 
purchaser,  I  must  request,  that,  if  you  are  still  dissatisfied,  you  will  at  once  commence 
your  action  to  recover  the  deposit,  as  there  is  another  party  who  is  willing  to  purchase  : 
and  if  in  three  days  I  do  not  hear  from  you,  I  shall  treat  with  him  for  it  at  your 
risk." 

"  Abstract  of  will  of  William  Snell,  Esquire,  deceased. 

"1816.  December  19th.  William  Snell,  late  of  Salisbury  Hall,  in  the  parish  of 
Shenley,  in  the  county  of  Hertford,  Esquire,  deceased,  by  his  last  will  and  testament 
in  writing,  of  this  date,  gave  and  devised  to  his  son,  the  Reverend  Thomas  Snell,  late 
of  AVindlesham,  in  the  county  of  Surrey,  clerk,  now  deceased,  cert-ain  estates  and 
properties  therein  paiticularly  mentioned  or  referred  to ;  and  also  the  residue  of  his 
lands  and  hereditaments  not  otherwise  disposed  of  in  and  by  his  said  will,  comprising 
(amongst  other  things)  a  messuage  or  tenement,  garden,  stable,  and  premises,  with  the 
appurtenances  thereto  belonging,  situate  near  and  adjoining  to  the  King's  Head 
public-house  and  premises  at  Chingford  Green,  in  the  parish  of  Chingford,  in  the 
county  of  Essex  :  Proviso,  that,  if  it  should  appear  that  any  of  the  estates  and  premises 
by  that  his  will  given  and  devised  to  or  in  trust  for  any  person  or  persons  other  than 
and  except  his  said  son  Thomas  Snell,  should  be  entitled  or  subject  to  any  limitation 
over  which  said  testator  had  not  any  control,  and  which  should  operate  to  lessen  or 
abridge  the  devise  thereinbefore  made,  then  the  person  or  persons  to  or  for  whose 
use  or  benefit  such  estate  or  premises  so  entailed  or  limited  should  by  that  his  will  be 
devised,  or  be  mentioned  or  intended  to  be  devised,  should  have  and  be  entitled  to  an 
equivalent  in  other  estates  and  premises  from  and  out  of  the  estates  and  premises  to 
which  his  said  son  Thomas  Snell  would  become  entitled  under  or  by  vii-tuc  of  that  his 
will.  Direction  that  such  equivalent  should  be  [44]  made  and  effected  by  his  said 
son  Thomas  Snell,  his  heirs  or  assigns,  accordingly." 

To  this  the  solicitors  of  Richard  Poppleton  sent  the  following  reply  :  — 

"  1856.     November  6th. 

"  Having  regard  to  the  statement  in  your  letter  of  the  31st  of  October,  that  you 
have  nothing  more  in  the  shape  of  abstract,  and  that  you  will  furnish  nothing  more 
unless  at  our  expense,  as  well  as  your  announcement  that  j'ou  are  about  immediately 
to  treat  with  a  new  purchaser,  we  think  it  unnecessary  to  say  more,  with  reference 
to  our  former  objections,  than  that  we  still  maintain  that  you  ha\'e  not  furnished 
proper  evidence  to  us  of  the  redemption  of  the  land-tax,  and  that  your  abstract  of  title 
(previous  to  1844)  to  the  freehold  is  still  quite  incomplete.  You  have  not  furnished 
an  abstract  in  chief  of  the  will  of  Thomas  Snell,  though  we  have  twice  referred  to  its 
necessity.  You  profess  your  ignorance  of  the  date  of  William  Snell's  death.  You 
are  unable  to  state  when  or  where  his  will  was  proved  :  it  does  not  appear  that  it  was 
properly  attested  ;  nor  do  you  give  us  any  means  of  ascei'taining  these  facts.  The 
second  abstract  which  you  have  now  furnished  of  that  document,  not  only  shews  the 
liability  of  the  estate  you  have  contracted  to  sell  to  answer  claims  which  may  still  be 
subsisting  under  that  will  (forming  a  serious  additional  objection),  but  also  appears 
on  the  face  of  it  to  be  altogether  imperfect,  as  it  does  not  even  shew  what  the  devises 
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are  which  the  estate  now  purchased  is  liable  to  make  good.  There  is  no  attempt 
made  to  deduce  the  title  of  William  Snell  as  heir-at-law  of  John  Snell,  by  pedigree  or 
otherwise  ;  and  no  kind  of  evidence  that  Willi.im  Snell  was  seised  of  the  property 
previously  to  K^IG,  with  which  yeai'  in  fact  the  earlier  ai)stract  commences.  Under 
these  cii'cumst;incos,  we  propose  to  accede  to  your  rcijuest  of  at  [45]  once  commencing 
an  action  for  the  deposit,  if  we  do  not  hear  anything  from  you  to-moriow  to  prevent 
our  doing  so ;  reminding  you  that  we  have  hitherto  been  prevented  from  taking  that 
course  by  your  continuing  from  time  to  time  to  furnish  us  with  small  portions  of  that 
which  wo  have  demanded,  at  the  same  time  that  you  protested  against  our  right  to 
require  the  information.  Had  you  stood  upon  the  right  you  claimed,  viz.  to  com- 
mence the  abstract  in  the  year  1844,  our  correspondence  would  have  been  much  more 
limited.  To  prove  to  you,  however,  that  we  have  no  desire  but  for  a  cheap  and 
expeditious  settlement,  we  now  offer  to  lay  the  correspondence  and  abstracts  before 
any  of  the  conveyancing  counsel  of  the  court  of  Chancery  whom  you  may  select,  leaving 
him  to  decide, — first,  whether  you  have  shewn  such  a  title  as  under  the  conditions  we 
are  bound  to  accept, — and  .secondly,  if  not,  whether  we  have  a  right  to  recover  back 
the  deposit,  with  costs,  and  interest  on  the  deposit  from  any  and  what  date, — the  costs 
attending  the  case  to  follow^  the  I'esult.  Kc(iuesting  your  reply  to  this  latter  proposal 
in  the  course  of  to-nioriow,  we  remain,  iV:c." 

In  consequence  of  a  difference  as  to  the  questions  to  ho  thus  suluuitted,  this 
suggestion  was  not  carried  out;  and,  after  a  correspondence  which  is  tuiimportant, 
Ilichard  Poppleton's  solicitors  demanded  a  return  of  the  deposit,  and,  on  the  27th  of 
November,  18.56,  brought  an  action  against  Mi'.  Debenham,  the  auctioneer,  for  the 
recovery  of  it.  And  Andrew  Buchanan's  solicitor,  in  December,  1856,  proceeded  to 
sell  the  Lot  1  over  again,  and  by  private  contract ;  upon  which  sale  it  realized  23401., 
including  the  ti.vtures,  which  were  not  included  in  Richard  Poppleton's  purchase, — 
the  price  thereof  being  1 201.  :  and  certain  expenses  were  incurred  on  such  re-sale, 
which  it  was  agreed  should  lie  ascertained,  if  necessary,  Ijy  the  master. 

[46]  To  this  re-sale  no  objection  had  been  made  on  the  part  of  Kichard 
Popi)leton. 

An  interpleader  summons  having  been  taken  out  and  served  by  Mr.  Debenham's 
attorney,  Richard  Poppleton,  Andrew  Buchanan,  and  the  auctioneer,  attended  before 
Crowder,  J.,  upon  that  summons  ;  and  that  learned  judge  directed  that  the  sum  of 
5001.,  the  deposit,  less  31.  8.s.,  his  costs,  should  be  paid  into  court  by  Mr  Debenham  : 
and  a  writ  having  been  since  issued  by  Richard  Poppleton  against  Andiew  Buchanan, 
and  another  writ  having  been  issued  by  Andrew  Buchanan  against  Kichard  Poppleton, 
by  the  consent  of  the  parties,  by  an  ordei'  of  Crowder,  J.,  it  was  ordered  that  the 
above-mentioned  actions  should  be  consolidated,  and  that  this  case  should  be  stated 
for  the  opinion  of  this  court,  with  power  to  the  court  to  decide  the  rights  of  the 
parties  in  law  and  in  equity. 

Andrew  Buchanan  insists  that  he  is  entitled  to  the  deposit  of  5001.,  and  also  to 
his  costs  incurred  in  respect  to  his  sale  to  Richard  Pop|)leton,  and  the  expenses 
incident  to  the  investigation  of  title  thereunder,  and  al.so  the  dcticiency  in  jirice 
realized  upon  the  re-sale,  and  the  expenses  thereof.  And  Richard  Poppleton  insists 
that  he  is  entitled  to  the  deposit,  and  to  recover  interest  thereon,  and  his  costs  of 
investigating  the  title. 

It  was  agreed  that  the  said  costs  and  expenses,  in  either  of  the  said  cjises,  should 
be  ascertained  liy  the  master,  and  that  the  questions  for  the  opinion  of  the  court 
should  be, — 

1.  Whether  the  said  Andicw  l>uclianan  has  shewn  such  a  title  to  the  freehold  part 
of  the  .said  lot  as  by  the  said  conditions  of  sale  he  undertook  to  shew. 

2.  Whether  the  said  .Andrew  Buchanan  has  shewn  such  a  title  to  the  freehold 
p.ii  t  of  the  said  lot  as  by  the  conditions  of  sale  the  purchaser  was  bound  to  accept. 

[47]  Ihc  couit  were  to  h;ne  ])(>wcr  to  <lcclaro  the  rights  and  liabilities  of  the 
parties  resulting  from  their  opinion  upon  the  above  two  que.stions,  and  to  declare 
and  direct  to  whom  the  said  deposit,  or  any  and  what  part  thereof,  should  be  ptiid, 
and  for  whom  and  for  what  sum  judgment  should  be  entered  in  the  said  actions 
respectively. 

The  ease  was  argued  in  Mich.-u'lmas  Tei'ni  last,  before Cockbin'u,  ('.  ■!.,  Wijli.uns,  .1., 
Crowdei-,  J.,  and  Willes,  .1. 
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Byles,  Serjt.  (with  whom  was  Hannen),  for  the  plaintiff,  the  purchaser  (a).  But 
for  the  7th  condition,  the  vendor  would  still  be  bound  to  shew  a  sixty  years'  title, 
notwithstanding  the  statute  3  it  4  W.  4,  c.  27  :  Cooper  \.  Emcri/,  1  Phill.  388  ;  Sugden's 
Vendor  &  Pui'chaser,  13th  edit.  305  ;  Blackhwn  v.  Smith,  2  Exch  783.  That  condition 
provides  that  "  every  deed  and  entry  on  or  copy  of  court-roll  dated  more  than  ten 
years  ago,  shall  [48]  be  conclusive  evidence  of  everything  recited  or  stated  therein." 
The  recital  in  the  deed  of  the  18th  of  October,  1844,  that  Thomas  Snell  was,  at  the 
time  of  making  his  will,  and  at  his  death,  seised  in  fee-simple  of,  or  otherwise  well 
and  suthciently  entitled  to,  the  land  in  question,  does  not  meet  the  difficulty.  It  is 
consistent  with  that  statement  that  he  was  seised  in  fee  of  a  reversion  which  may  fall 
into  possession  after  a  term  of  a  thousand  years,  or  seised  for  life.  It  is  not  even 
alleged  that  he  is  seised  in  fee  beneficially  :  he  may  be  seised  in  fee  as  a  trustee  or 
mortgagee.  Or  he  may  have  been  seised  in  fee  subject  to  a  condition  subsequent 
which  might  defeat  his  estate  :  and  this,  as  it  now  appears,  was  his  actual  condition. 
In  (tuoIcI  v.  H'hile,  Kay,  683,  cop)'holds  having  been  sold  subject  to  a  condition,  that 
all  statements  and  recitals  in  any  of  the  title-deeds  or  muniments  of  title  should  be 
considered  as  satisfactory  evidence  of  the  facts  stated  or  i-ecitcd,  and  that,  in  case  any 
purchaser  should  not,  within  fourteen  days  from  the  delivery  of  the  abstract,  declare  his 
dissatisfaction  with  the  title,  and  point  out  some  valid  objection  thereto,  the  .same 
should  be  considered  as  accepted, — the  purchaser  objected  that  the  first  surrender  on 
the  abstract  was  by  A.  and  J.  his  wife,  "  which  said  J.,"  it  was  therein  stated,  "  had 
then  lately  been  admitted  there  tenant  in  tail  according  to  the  custom  of  that  manor  ; " 
and  that  there  was  nothing  to  shew  how  the  estate-tail  had  been  barred :  afterwards, 
the  purchaser  required  evidence  that  the  custom  of  the  manor  warranted  estates-tail : 
the  first  surrender  was  dated  in  1801,  and  was  conditional  only  :  in  181-5,  the  same 
parties  made  an  absolute  surrender  in  fee,  under  which  the  possession  had  been 
enjoyed  ever  since ;  and  it  was  held,  that  the  recital  was  conclusive  evidence,  under 
the  conditions  of  sale,  of  the  fact  that  J.  had  been  admitted  tenant  in  [49]  tail,  but 
not  that  this  was  according  to  the  custom  of  the  manor  ;  for,  this  was  not  a  single 
fact,  but  a  deduction  from  a  series  of  facts.  [Crowder,  J.  There,  the  condition 
pro^'ided  that  the  recitals  should  be  evidence  of  the  facts  recited  :  here,  they  are  to 
be  conclusive  evidence  of  everything  recited.]  The  woid  is  undoubtedly  larger  here. 
But  parties  are  never  bound  by  mis-recitals  as  to  matters  of  law.  The  rule  for  the 
construction  of  these  conditions  is  well  laid  down  by  Sir  L.  Shadwell,  V.-C,  in  Syinons 
V.  Janus,  1  Y.  &  C,  C.  C.  487,  490, — "If  a  vendor  means  to  exclu<le  a  purchaser  from 
that  which  is  matter  of  common  right,  he  is  Iwund  to  express  himself  in  terras  the 
most  clear  and  unambiguous.  And,  if  there  be  any  chance  of  reasonaljle  doubt  or 
reasonable  apprehension  of  his  meaning,  I  think  that  the  construction  must  be  that 
which  is  rather  favorable  to  the  purchaser  than  to  the  \'endoi'."  But,  assuming  that 
the  plaintift'  (the  purchaser)  is  by  the  terms  of  the  7th  condition  shut  out  from  requiring 
a  sixty  years'  title, — assuming  that  he  has  agreed  not  to  object  to  the  title  on  the 
ground  that  it  does  not  go  back  so  fai',  — still  he  clearly  is  entitled  to  a  sixty  years' 
abstract,  in  order  that  he  may  see  what  the  title  is.  [Cockburn,  C.  J.  What  is  the 
use  of  an  abstract,  if  you  are  precluded  from  objecting  to  the  title  ?]  The  purchaser's 
agreeing  to  take  such  a  title  as  the  vendor  has,  does  not  dispense  with  the  latter's 

(a)  The  following  were  the  points  marked  for  argument  on  the  part  of  the  plaintiflF 
in  the  first  action  : — 

"  I.  That  the  vendor  was  bound  to  furnish  and  verify  to  the  vendee  a  proper 
abstract  shewing  a  marketable  title,  and  that  he  has  not  done  so  ;  and  that  there  is 
nothing  in  the  conditions  of  sale  to  exempt  the  vendor  from  this  obligation  : 

"  2.  That  the  vendor  was  bound  to  shew  a  good  title  going  back  sixty  years  ;  and 
that  he  has  not  done  so. 

"  3.  That,  if  it  were  intended  by  the  vendor  to  limit  by  the  conditions  of  sale  the 
ordinary  rights  of  a  vendee  with  repect  to  the  title,  such  intention  ought  to  have  been 
expressed  in  clear  and  unambiguous  language ;  but  that  neither  the  7th  nor  8th 
condition,  or  any  other,  does  so  express  such  intention  : 

"  4.  That  the  abstract,  or  pretended  abstract,  of  title  to  the  freehold  furnished  by 
the  vendor,  is  defective  in  the  several  points  particularized  in  the  correspondence  set 
forth  in  the  case  : 

"5.  That  no  title  to  the  land-tax  is  shewn  by  the  vendor." 
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shewing  wh;it  that  title  is.  [Crowder,  J.  Does  not  the  14th  condition  shew  th.it 
the  abstract  is  to  be  confined  to  the  title  which  the  purcha.ser  is  bound  to  accept!] 
Cleaiiy  not.  Sugden  says, — Vendor  &  Purch.,  1 3th  edit.  35.5, — that  "a  man  may  be 
entitled  to  an  al)stract  of  the  title,  and  yet  be  compelled  to  accept  the  title  itself  as  it 
stands  ; "  for  which  he  cites  Morris  v.  Kmrslci/,  2  Y.  &  G.  E.xch.  139.  [Willes,  J.  The 
learned  author  notices  that  case  as  an  exception.]  In  Souilihij  v.  Hull,  2  Mylne  &  Cr. 
207,  by  [50]  conditions  of  sale  it  was  stipulated  that  the  vendor  of  an  estate  which 
was  sold  in  lots  should  deliver  an  abstract  of  the  title  to  the  purchasers,  and  deduce 
a  good  title  ;  but  tliat,  as  to  a  part  of  the  estate,  acquired  under  an  inclosure,  he  should 
not  Ije  bound  to  shew  any  title  thereto  prior  to  the  award  ;  and  it  was  further  stipu- 
lated that  the  vendor  should  deliver  up  to  the  largest  purchaser  in  value  all  the  title- 
deeds  atid  other  documents  in  his  custody,  but  should  not  be  requiretl  to  jjroduec 
any  origin;d  deed  or  other  documents  than  those  in  his  po.ssession  and  set  forth  in 
the  abstract ;  and  it  was  held,  on  the  construction  of  these  conditions,  that  they  did 
not  relieve  the  vendor  from  his  liability  to  verify  the  title  shewn  upon  the  abstract  by 
producing  the  title-deeds  themselves,  or,  if  any  of  them  were  not  in  his  po.ssession, 
by  other  .satisfactory  evidence.  In  Dart's  Vendor  &  Purchaser,  p.  48  (3rcl  edit.  (58), 
it  is  said  :  "  Particulais  and  conditions  of  sale,  if  intended  to  exclude  the  p\u'chaser 
from  what  he  would  otherwise  be  entitled  to,  must  be  expressed  in  terms  the  most 
clear  and  unambiguous  ;  if  there  be  any  chance  of  reasonable  doubt  or  misapprehension 
as  to  their  meaning,  the  construction  will  be  in  his  favour."  For  this  the  learned 
author  cites,  amongst  other  cases,  Seaton  v.  Majjp,  2  Coll.  C.  C.  562,  where  Sii'  L. 
Shadvvell,  V.-C,  says, — "  I  do  not  greatly  admire  the  case  on  either  side  :  but  I  think, 
and  have  always  thought,  that,  when  a  vendor  sells  property  under  stipulations  which 
are  against  common  right,  and  place  the  purchaser  in  a  position  less  advantageous 
than  that  in  which  he  otherwise  would  be,  it  is  incumbent  on  the  vendor  to  express 
him.self  with  reasonalile  clearness  :  if  he  uses  expressions  reasonably  capable  of  miscon- 
struction, if  he  uses  ambiguous  words,  the  purcha.ser  may  generally  construe  them  in  the 
maimer  most  advantageous  to  himself."  The  correspondence  will  probably  be  relied 
on  as  sup-[51]-plying  all  defects.  This  however,  it  clearly  does  not.  As  to  the  lease  l)y 
William  Snell,  the  recitals  therein  do  not  amount  to  an  admission  of  title  in  him  ;  for, 
the  deed  itself  shews  that  he  had  no  title.  A  link  is  wanting  to  shew  that  he  took 
as  heir-at-law  of  John  Snell,  the  lunatic.  Then,  as  to  the  will  of  181G,  it  is  not  shewn 
that  it  was  duly  attested,  or  that  it  ever  was  proved.  Then,  there  is  no  abstract  in 
chief  of  Thomas  Snell's  will,  but  only  a  recital  of  it  in  the  indenture  of  October,  1844. 
The  property  is  sold  as  "  land-tax  redeemed."  The  st;itutory  provision  for  the 
redemption  of  land-tax,  is  contained  in  the  42  G.  3,  c.  116,  s.  38.  Xow,  the  only 
evidence  of  such  redemption  is,  the  statement  in  the  conveyance  of  the  18th  of 
October,  1844,  from  Mears  to  Humphreys,  that  the  consideration-money  paid  by 
Humphreys  was  "  in  full  for  the  absolute  purchase  of  the  premises,  .and  the  fee-simple 
and  inheritance  thereof  in  possession,  free  from  land-tax,  and  all  other  incumbrances." 
There  is  no  statement  of  the  fact  of  the  laud-tax  having  been  redeemed  at  all.  In 
Sugden's  Concise  View,  p.  274,  it  is  said,  that,  "  to  land-tax,  if  sold  separately,  or 
where  the  estate  is  sold  as  discharged  from  it,  a  title  must  be  shewn  under  the  land- 
tax  redemption  act,"  42  Cr.  3,  c.  116.  The  7th  condition,  therefore,  cannot  help  this 
defect.  Mears's  declaration,  made  in  1844, — that,  "to  the  best  of  his  knowledge, 
information,  and  lielicf,  no  land-tax  had  ever  been  paid  for  or  in  respect  of  the  before- 
mentioned  close  of  land  and  premises  subsequently  to  the  purchase  or  redemption 
thereof  in  or  about  the  year  1799," — carries  the  case  no  further.  It  is  not  a  positive 
allegation  that  the  land-Uix  was  redeemed  ;  and  the  declarant  speaks  only  upon 
information  and  lielief. 

Hugh  Hill,  Cj.  C.  (with  whom  was  Dowdcswoll),  for  the  defendant,  the  vendor. 
The  main  (|Ucstioii  is,  [52]  whether  the  defendant  has  shewn  such  a  title  to  the 
freehold  portion  of  Lot  I.  as  he  contracted  to  sliew.  The  rule  in  equity,  upon  this 
subject,  is  diU'erent  from  that  at  law.  A  court  of  law  will  not  consider  whether  the 
title  is  such  as  a  court  of  eipiity  would  compel  an  unwilling  purchaser  to  take,  but 
simply  whether  the  vendor  has  or  has  not  a  legal  title  to  convey  :  Boyman  v.  Gulch, 
7  Bingh.  379,  5  M.  &  1'.  222.  The  case  of  Blackhurn  v.  .Smj/A,  2  Exeb.  783,  is  an 
authority  to  show  that  an  abstract  for  si.Kty  years  need  not  be  produced.  By  the 
7th  condition,  it  is  provided  th.it  eveiy  deed  and  entry  on  or  copy  of  I'ourt-roll  dat'Cd 
more  than  ten  years  ago,  shall  l>e  conclusive  evidence  of  everything  reciteil  or  sl;vted 
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therein.  Carrall  v.  Catkll,  -t  M.  &  W.  7.34,  aflbrds  a  strong  illustration  of  the  extent 
to  which  a  court  of  law  will  go  in  giving  effect  to  the  plain  meaning  of  the  conditions. 
The  recital,  therefore,  in  the  deed  of  the  18th  of  October,  1844,  that  Thomas  Snell, 
the  testator,  was  seised  in  fee,  must  be  taken  to  be  conclusive  evidence  of  that  fact. 
Further,  there  is  in  the  extract  from  the  conveyance  l>v  Humphreys,  of  the  24th  of 
May,  1845,  a  statement  of  the  legal  effect  of  the  former  deed,  which  fairly  comes 
within  the  meaning  of  the  7th  condition.  There  is  no  case  in  which  a  court  of  law  has 
ever  held  a  sixty  years'  title  necessary  since  the  3  &  4  AV.  4,  c.  27.  There  is  ample 
evidence  in  the  recital  in  the  deed  of  1844,  and  in  the  declaration  of  Mears,  that  the 
land-tax  has  been  redeemed. 

Bvles,  Serjt.,  in  reply,  refeiTed  to  Sheplwrd  v.  Keatley,  1  C.  M.  &  R.  117,  Sellkk  v. 
Trevor,  11  M.  &  W.  722,  728,  and  Jeake.i  v.  Illiite,  6  Exch.  873. 

Cur.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court : — These  are  cross-actions 
between  the  vendor  and  pur-[53]-chaser  of  an  estate  in  Essex.  The  vendor  claims 
against  the  purchaser,  as  forfeited,  the  deposit  of  5001.  (which  with  the  exception  of 
31.  8s.  deducted  under  an  interpleader  order,  is  now  in  court),  the  costs  incurred  with 
respect  to  the  sale,  the  expenses  incident  to  the  inve.stigation  of  the  title,  the  deficiency 
in  the  price  realized  upon  a  re-sale  of  the  property  in  consequence  of  the  refusal  of 
the  purchaser  to  complete,  and  the  expenses  of  such  re-sale.  The  purchaser,  on  the 
other  hand,  claims  the  deposit  and  interest,  and  the  costs  of  investigating  the  title. 
These  are  the  claims  stated  in  the  special  case,  and  upon  which  we  are  to  decide. 

No  question  of  specific  performance  can  arise,  the  property  having  been  re-sold, 
and  the  vendor  having  chosen  to  bring  an  action.  The  substantial  question  is,  whether 
the  vendor  has  shewn  a  sufficient  title. 

Upon  the  argument  before  my  Lord  Chief  Justice,  my  Brothers  Williams  and 
Crowder,  and  myself,  much  discussion  took  place  upon  the  construction  of  the  con- 
ditions of  sale,  and  the  sufficiency  of  the  title  shewn,  with  reference  to  those  conditions. 
Amongst  other  objections  on  the  part  of  the  purchaser,  it  was  ui'ged,  that,  by  the  eon- 
tract,  the  land  was  flescribed  as  land-tax  redeemed,  and  that  no  sufficient  proof  was 
given  by  the  vendor,  that,  in  respect  of  the  freehold  part  of  the  property,  the  land- 
tax  had  been  redeemed.  This,  in  the  ab.sence  of  a  special  condition  of  sale,  would 
be  a  well-founded  objection.  The  vendor  was  bound  to  give  reasonable  evidence  that 
the  land-tax  had  been  redeemed,  or  that,  if  purchased,  it  was  in  his  power  to  transfer 
or  release  it ;  and,  ordinaril}',  the  proper  evidence  of  this  would  be  the  certificate  of 
the  commissioners  or  a  cop^-  of  the  register.  A  statement  in  the  deed  of  1844,  to 
which  the  purchaser  was  no  party,  would  not  be  sufficient,  of  itself ;  and  the  statutory 
declaration  of  Mears  twelve  years  before  the  purchase,  that,  to  the  best  of  [54]  his 
knowledge  and  belief,  no  land-tax  had  ever  been  paid  for  or  in  respect  of  the  land 
"subsequently  to  the  purchase  or  redemption  thereof  in  or  about  the  year  1799," 
leaves  it  doubtful  whether  the  land-tax  ever  was  redeemed  so  far  as  to  free  the  land 
from  liability  either  to  the  Crown  or  to  a  purchaser  under  the  statute  38  G.  3,  c.  60, 
or  his  representatives. 

The  vendor,  however,  relies  upon  the  seventh  condition  of  sale,  by  which  it  is  pro- 
vided that  "  every  deed  and  entry  on  or  copy  of  court-roU  dated  more  than  ten  years 
ago,  shall  be  conclusive  evidence  of  everything  recited  or  stated  therein  : "  and  he 
insists,  that,  by  force  of  that  condition,  the  statement  in  the  conveyance  of  the  18th 
of  October,  1844,  from  John  Mears  to  Jeremiah  Humphreys,  from  whom  the  property 
came  by  various  mesne  assignments  to  the  defendant,  is  sufficient,  and  indeed  con- 
clusive, evidence  that  the  land-tax  was  redeemed.  That  statement  occurs  in  the  wit- 
nessing part  of  the  deed,  and  is  as  follows  : — "  It  is  witnessed,  &c.,  and  in  considera- 
tion of  the  sum  of  2901.,  &c.,  to  the  said  John  Mears,  &c.,  paid  by  the  said  Jeremiah 
Humphreys,  &c.,  the  receipt  of  which  the  said  John  Mears  acknowledged,  and  that  the 
same  was  in  full  for  the  absolute  purchase"  of  the  premises,  "and  the  fee-simple  and 
inheritance  thereof  in  possession,  free  from  land-tax  and  all  other  incumbrances." 

The  purchaser  insists  that  this  is  not  a  statement  of  the  fact  that  the  land-tax  had 
been  redeemed,  but  only  an  acknowledgment  by  the  then  vendor  that  the  then  pur- 
chaser had  paid  2901.  for  the  land  as  being  free  of  land-tax  and  other  incumbrances ; 
and  that  it  is  consistent  with  such  statement  that  the  land-tax  had  not  been  redeemed, 
or  at  least  that  it  had  been  purchased  and  assigned  to  the  then  purchaser,  or  a  trustee 
for  him,  in  whom  or  in  whose  representatives  it  may  now  be  vested. 
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[55]  We  arc  of  opinion  that  the  purchaser  is  right  in  this  contention.  The  state- 
ment, to  bind  him  conclusively  under  the  seventh  condition,  ouglit  to  be  something 
alleged  by  way  of  direct  recital  or  similar  statement  in  the  deed,  and  not  merely 
matter  to  be  inferred  as  the  probable,  not  certain,  result  of  what  is  stated.  Nor  can 
this  be  con.sidered  as  other  than  a  substantial  objection  ;  for,  upon  the  special  case  as 
it  stands,  there  are  no  materials  for  forming  a  judgment  whether  or  not  the  estate  is 
free  fiom  the  tax. 

For  these  rea.sons,  we  arc  of  opinion  that  the  vendor  has  failed  to  make  out  such 
a  title  to  the  freehold  as  by  the  conditions  of  .sale  he  undertook  to  shew,  or  as  a 
purchaser  was  bound  to  accept.  No  ([uestion  of  whether  the  objection  is  not  mere 
matter  of  compensation, — which  probably  it  is, — arises  in  the  present  proceeding ; 
there  being,  as  we  have  stated,  and  for  the  reasons  we  have  stated,  no  claim  made  or 
sustainable  for  specific  performance:  and,  although  we  are,  by  consent,  to  consider  the 
rights  of  the  parties  both  at  law  and  in  equity,  that  must  mean  existing  rights  with 
reference  to  the  remedies  applicable  to  them. 

With  regard  to  the  amount  to  be  recovered  by  the  purchaser,  it  is  not  affected  by 
the  1-lth  condition  of  sale;  for,  the  vendor  insisted  throughout  upon  his  being  in  the 
right,  and  did  not  give  notice  under  that  condition  to  annul  the  .sale. 

We  therefore  give  judgment  in  BudKinan  v.  I'oppkhn  for  the  defendant :  and  in 
PojiplcUm  V.  Bnchnnan,  we  give  judgment  for  the  plaintifl'  for  the  sum  of  31.  iSs., 
deducted  on  paying  the  deposit  into  court,  the  interest  upon  the  depo.sit  to  this  time, 
and  the  costs  of  investigating  the  title,  to  be  ascertained  by  the  master  :  and  wc  direct 
that  the  sum  deposited  in  court  be  paid  out  to  the  plaintili"  in  that  action. 

Judgment  accordingly. 

[56]     Rees,  Appellant,  Davies,   Hespmident.     Feb.  Ilth,  1858. 

Upon  an  application  (under  the  1  &  2  Vict.  c.  74)  by  a  landlord  to  justices  in  petty 
sessions,  to  recover  possession  of  premises  hold  over  by  his  tenant  after  the  expira- 
tion of  the  term,  the  tenancy  having  been  proved  to  the  .satisfaction  of  the  justices, 
and  its  legal  determination,  and  the  tenant's  refu.sal  to  quit,  —  Held,  that  the  juris- 
diction of  the  justices  to  give  the  landlord  possession,  was  not  ousted  by  the  tenant's 
setting  up  the  title  of  third  person. 

This  was  a  case  stated  for  the  opinion  of  the  court,  pursuant  to  the  statute  20  & 
21  Vict.  c.  -IS. 

At  a  petty  sessions  holdcn  in  and  for  the  hundred  of  Swansea,  in  the  county  of 
Glamorgan,  on  the  I'Jth  of  December,  18.")7,  Ijefore,  &c.,  Lewis  Kees,  the  appellant,  was 
charged  in  and  by  a  certain  complaint,— for  that  he  the  .said  Lewis  Kees  unlawfully 
held  over  and  detained  from  the  above-named  respondent,  James  Davies,  a  ccrUiin 
tenement  consisting  of  a  house  and  land  situate  at  Rhyd-y-Pollon,  in  the  borough  of 
Loughor,  within  the  said  hundred  of  Swansea,  in  the  .said  county,  held  by  the  said 
Lewis  Kees,  under  a  yearly  tenancy,  at  the  rent  of  41.  per  annum,  and  after  the  said 
tenancy  had  been  duly  determined  by  a  notice  to  quit,  contrary  to  the  provisions  of 
the  statute  1  &  2  Vict.  e.  74,  and,  the  said  parties  icspcctively  l)ciug  then  present,  the 
said  complaint  was  duly  heaid  by  us;  and  upon  such  hearing  we  adjudged  that  a 
warrant  should  issue  to  take  and  give  po.sscssion  of  the  .said  tenement  to  the  said 
James  Davies,  the  respondent,  within  the  time  prescribed  by  the  last-mentioned 
statute. 

Lewis  Kees  being  dissatisfied  with  the  determination  of  the  said  justices,  as  being 
erroneous  in  point  of  law,  gave  them  notice,  pui'suant  to  the  statute,  i'e(juiring  them 
to  state  a  case  setting  forth  the  facts  and  grounds  of  their  doterinination,  for  the 
opinion  of  this  court.     A  case  was  thereupon  stated,  as  follows : — 

At  the  hearing  of  the  complaint,  it  was  proved  on  the  part  of  the  respondent,  •lanius 
Davies,  that  notice  to  quit  the  said  tenements,  and  also  of  the  respondent's  intention 
to  apply  to  the  justices  in  petty  sessions  as-[57]-sembled  to  issue  their  warrant  to 
I'ccover'  possession  thcr'cof,  had  bcerr  duly  served  on  the  a[)pcllairt  Kci's  ;  and  the  follow- 
ing eviderrce  was  addirccd  orr  l)ehalf  of  both  [)ar'ties  ; — ■ 

James  Davies.  "In  the  year  1853,  I  let  a  terremerrt,  cousisting  of  a  house  and 
gar-dcir,  for'  a  year-,  to  comrrrcirce  orr  the  21)th  of  September-,  iir  th.it  yt!.ir-,  at  the  rerrt  of 
41.,  payable  half  yearly.  The  defendairt  [)aiil  rrre  the  rerrt  frorrr  the  2'.tth  of  Seplumbcr, 
C.  P.  xviii.— 32* 
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1854,  to  September,  1855,  half-yearly.  He  still  retains  the  said  premises.  The 
signatures  to  the  notices  now  producefl,  marked  A.  and  B.,  are  in  my  hand-writing. 
The  tenement  is  situate  in  the  borough  of  Loughor,  and  called  Khyd-y-PoUon." 

Cross-examined.  "  1  became  tenant  for  the  mill  and  all  the  lands  belonging  to  it, 
together  with  the  cottages,  to  Mr.  C.  11.  Smith,  from  the  29th  of  September,  1853. 
I  did  not  go  under  rent  until  September,  1854,  because  we  were  repairing  the  mill ; 
and  for  that  year  Lewis  Rees  paid  the  rent  to  Mr.  Smith.  In  the  month  of  March 
(the  12th),  1  told  Lewis  Kees  that  he  must  pay  his  rent  to  me,  and  he  agreed  to  it. 
I  then  told  him  he  should  have  a  little  piece  of  land  (about  10  perches)  into  the 
bargain.     He  paid  me  the  half-year's  rent  due  March,  1855." 

Lewis  Rees.  "  I  am  the  defendant  in  this  case.  I  reside  at  Rhyd-y-Pollon,  in  the 
borough  of  l.oughor,  and  have  lived  there  for  sixteen  years  to  last  Michaelmas.  My 
brothei'  li^■ed  there  before  1  went  there  ;  and  I  recollect  my  grandfather  atid  grand- 
mother living  there.  I  am  tifty-tive  years  of  age.  I  was  brought  up  a  child  there. 
1  recollect  my  grandfather  and  grandmother  being  there  fifty  years  ago.  My  grand- 
father had  only  one  son,  named  Evan  Rees,  who  is  my  father,  and  is  still  alive.  My 
grandfather  died  about  thirty  years  ago,  and  my  gr.uidmother  about  sixteen  years  ago. 

"1  went  into  possession  of  Rhyd-y-l'ollon  about  half  [58]  a  year  after  my  grand- 
mother died,  with  the  permission  of  my  fathei-.  I  took  the  little  Held  of  Mr.  Williams, 
Mr.  Smith's  agent,  after  Mr.  Smith  came  into  the  property',  at  41.  a  year,  payalile  half- 
yearly.  I  paid  him  11.  15s.  for  the  first  half-year.  My  wife,  I  believe,  paid  him  the 
second  half-year,  11.  16s.  He  claimed  payment  of  rent  for  the  house;  and  1  said  I 
would  never  pay  him  any  rent  for  the  house,  as  it  never  belonged  to  Mr.  Smith.  The 
notice  now  produced,  marked  C,  was  left  with  my  wife,  and  she  gave  it  to  me. 
James  Davies  came  to  me  and  demanded  the  rent  for  the  field  and  hou.se.  I  told  him 
I  would  pay  him  for  the  field,  but  not  for  the  house.  This  was  the  first  time  James 
Davies  applied  to  me  for  the  rent.  I  took  the  receipts  from  James  Davies  as  now 
produced.  I  would  not  have  taken  them,  had  he  mentioned  the  house  and  land  in 
the  receipts.  On  the  30th  of  September  la.st,  James  Davies  applied  to  me  for  the 
rent ;  and  I  said  I  had  not  got  it  then,  but  he  should  have  it  on  the  following  morning. 
We  afterwards  met  at  Ta\  ern-j'-Trap  public-house  the  same  day.  Thomas  Thomas 
was  present.  I  took  him  with  me  to  see  that  I  got  a  right  receipt.  James  Davies 
wrote  out  a  I'eceipt  for  rent  for  a  house  and  garden.  I  put  the  money  on  the  table, 
and  told  him  1  would  not  take  that  receipt,  and  requested  him  to  gi\e  me  one  in  the 
same  form  as  I  had  received  before.  The  field  I  took  of  Mr.  Williams  was  about  three 
quarters  of  an  acre.  I  paid  so  much  for  it,  because  it  was  convenient  Morgan  Jones 
occupied  part  of  the  premises,  and  Samuel  Rosser  the  rest,  when  I  occupied  Rhyd-y- 
Pollon.  Neither  Samuel  Rosser  nor  Morgan  Jones,  or  any  other  person,  e\'er  asked 
me  for  any  rent ;  and  those  two  gentlemen  hold  now  the  same  premises  as  Mr.  James 
Davies  does.  I  never  sent  my  brother-in-law,  John  Richards,  with  any  mes.sage  from 
me  to  James  Davies." 

By  the  magistrates.  "James  Davies  put  up  the  last  [59]  fence  to  the  field,  my 
fence  having  fallen  down.  I  manuied  the  l.uid  about  eight  years  ago.  James  Davies 
put  up  the  fence  after  Mr.  Smith  purchased  the  property.  1  used  to  pay  poor-rate  for 
the  house  ;  but  James  Davies  pays  it  now.  He  stopped  me  from  paying  it.  Davies 
inclosed  the  field  before  1  paid  rent  to  Mr.  Williams,  Mi'.  Smith's  agent.  I  gave  up 
the  field  to  James  Davies  on  the  30th  of  September  last.  I  turned  out  of  it  at 
Michaelmas  l^ay.  I  have  not  concerned  myself  about  it  ever  since.  1  did  not  pay 
any  rent  to  any  person  whatever,  before  I  paid  the  first  half-year  to  Mr.  Smith's  agent. 
I  have  searched  for  all  the  receipts  ;  but  could  not  find  more  than  those  produced.  I 
had  possession  of  the  field  from  Michaelmas,  1853,  to  Michaelmas,  1854;  but  I  did 
nothing  with  it.  I  am  not  aware  that  any  other  person  used  it.  James  l)a\ies  pulled 
down  the  fence  that  was  there,  and  i-e-fenced  it  before  I  paid  any  rent  to  Mr.  Williams. 
The  field  was  re-feneed  by  Davies  about  the  first  of  the  Summer  of  1854.  I  paid  the 
rent  of  the  field  for  that  year,  although  I  did  not  use  it,  because  I  thought  it  would 
be  a  convenience  to  me  thereafter.  James  Davies  did  not  use  it  that  year.  I  have 
not  measured  it.  To  the  best  of  my  knowledge,  the  field  is  half  an  acre.  I  am  sure 
it  is  forty  perches." 

Mary  Rees,  the  wife  of  Lewis  Rees.  "  I  have  lived  in  Rhyd-y-Pollon  for  sixteen 
years  with  my  husband.  I  never  saw  Mr.  Smith,  \vho  is  now  present,  until  about 
three  weeks  ago,  when  I  saw  him  in  this  court.     I  never  had  any  conveisation  with 
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James  Davies  as  to  renting  IJliyd  y-PuUon.  I  recollect  Samuel  Rosser  ami  Morgan 
Jones  holding  the  premises  now  held  liy  Davies.  I  remember  ^\'illiams  holding  the 
mill.     I  never  heaid  either  of  those  persons  demand  rent  for  Khyd-y  rollon." 

By  the  magistrates.  "  Wc  used  to  pay  poor-iate.s  15^(1.  every  (|uurter.  ^^'e  were 
rated  according  to  the  rent.  We  never  paid  rates  Itefore  I)a\  ies  came  there.  I  p;iid 
[60]  a  poor-rate  to  the  landlord  of  the  Cioss-Keys,  who  I  think  was  overseer  of  the 
poor.  I  think  it  was  15Jd.  I  think  this  was  twelve  months  or  a  year  and  a  half  ago. 
Then  James  Davies  took  the  payment  of  the  poor-rates  out  of  our  hands.  The  pooi- 
rate  was  paid  for  the  house.  We  had  a  portion  of  land  before  Davies  came  into 
possession, — about  a  quarter  of  an  acre.  Da\  ies  afteiwards  gave  us  another  piece, 
larger.  There  was  a  fence  between  the  piece  Davies  gave  us  and  the  piece  we  held 
before.  Afterwards,  Davies  made  a  new  hedge  round  the  whole;  and  we  afterwards 
drew  the  old  fence  down.  I  am  certain  we  paid  poor-rates  for  the  house  before  Davies 
came  into  possession." 

Morgan  Jones.  "I  occupied  (iors-y-flin,  near  Loughor, — about  ten  acres  of  land. 
1  held  it  under  the  Duke  of  Beaufort  for  thirty-four  yeai's.  I  left  it  when  James 
Davies  took  possession.  I  had  notice  from  James  Davies  to  leave.  I  remember  Lewis 
Kees's  grandfather  and  grandmother  living  at  Khyd-y-Pollon  ;  and  it  has  alwaj's  been 
with  the  family  up  to  the  time  of  the  possession  of  Lewis  Kees,  whose  father  is  now 
alive.  It  did  not  belong  to  Gors-y-flin.  It  was  formerly  a  poor-house.  The  parish 
did  not  pay  rent  to  any  person.  It  was  l)uilt  on  a  common  in  the  possession  of  the 
corporation  of  Loughor.     I  recollect  its  being  taken  in  by  the  corporation." 

Cross-examined.  "The  piece  of  land  at  Khyd-y-PoUon  was  inclosed  from  the 
common  about  twenty  years  ago.  Twenty  yeais  ago,  Samuel  Rosser  occupied  seven 
acres  (the  lower  meadow)  of  Ciors-y-tlin,  and  some  waste-lands  which  Samuel  Rosser 
inclosed,  and  I  V)clieve  paid  rent  for.  Samuel  Rosser  never  did  pay  for  the  waste-lands. 
I  inclosed  part  of  the  waste-lands  abt)ut  thirty  years  ago.  Lewis  Rees's  family 
occupied  Rhyd-y-Pollon  for  about  thirt}'  years  l)efore  the  new  inclosure  was  made. 
Rhyd-y-PoUon  house  was  a  poor-[61]-house  forty  years  ago.  Lewis  Rees's  father  lived 
at  Rhyd-y-PoUon  when  it  was  a  poor-house." 

Susan  Jones.  "  I  am  seventy-four  years  of  age.  I  lived  in  the  house  next  door 
to  Rhyd-y-Pollon  for  seventy-two  years.  I  was  born  there.  My  first  lecoUoction  of 
Rhyd-3'-Pollon  is,  that  it  was  a  poor-house.  I  recollect  Lewis  Rees's  grandfather 
living  at  Rhyd-y-PoUon  sixty  years  ago.  1  remember  Mary  Bulk  living  in  the  poor- 
house  for  twenty  years;  and  she  died  in  180.5;  and  it  was  after  she  died  that  Lewis 
Rees's  grandfather  came  ihuru  to  live." 

Josiah  Williams.  "  About  thirty-six  years  ago  I  rented  Loughor  Mill,  and  occupied 
it  for  thirty-two  years.  I  had  nothing  to  do  with  li'liyd  y  Pnllon.  Lewis  Rees's 
family  lived  thcie  then.'' 

Tliumas  Thomas.  "  (Jn  the  .'50th  of  September  last,  I  was  at  the  Tavern-y-Trap 
with  Lewis  Iices  and  James  Davies,  when  Lewis  Recs  objected  to  the  form  of  a  receijjt 
made  out  by  James  Davies,  because  it  mentioned  the  house  and  land." 

At  the  hearing  it  was  contended,  on  the  part  of  the  appellant,  that  no  legal  tenancy 
was  proved,  and  that  the  justices  had  no  jurisdiction  in  the  matter,  inasmuch  as  one 
Evan  Rces  claimed  to  be  entitled  to  the  said  tenement. 

The  justices,  however,  being  of  opinion  that  the  evidence  adduced  l)rought  the 
case  within  the  operation  (jf  the  statute  1  iSi  li  Vict.  c.  74,  gave  juilgnient  against  the 
appellant,  and  ordered  that  a  waiiant  should  issue  to  t;ike  and  gi\e  possession  of  the 
tenement  held  over,  within  twcnty-Hve  days  from  the  date  of  the  order,  —  upon  the 
following  ground,  \  i/,.  that,  the  tenancy  and  holding  o\  cr  being  proved  to  their  satis- 
faction, they  were  not  iniijowered  to  entei'tain  a  I'laini  to  the  fee  of  the  property,  set 
up  on  behalf  of  a  thiid  Jjarty. 

[62]  (irillits,  foi-  the  a])])ellant.  There  wms  no  e\  idence  of  tenancy.  [Williams,  .1. 
Surely  there  was  some  evidence.  By  his,  J.  The  appellant  admits  that  he  paid  the 
lesponiJent  two  half-years'  rent.]  Not  for  the  house,  Imt  for  the  additional  piece  of 
land,  the  po.ssession  of  which  he  derived  from  the  respondent.  It  sulliciently  appears 
from  the  whole  case  that  the  appellant  nevciilid  come  in  under  the  respondent.  But, 
there  being  a  bona  fide  claim  of  title  in  Kvan   Recs,  the  justices  had  no  jurisdiction. 

tWilles,  .1.      Wlii'ii'  is  that   laid  down  I]     In   Hum's  Justice,  title   "Justices   of  the 
'eace,"  §  vii.,  l,  2'.)th  edit.  p.  101:2,  where  it  is  .said,  that,  "as  a  general  rule,  where 
property  or  title  is  in  question,  justices  have  no  jurisdiction  t<j  decide  upon  it  ;"  citing 
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Hex  V.  Burtaihy,  3  Salk.  217,  2  Lord  Kayin.  900;  licz  v.  Speed,  1  Lord  Raym.  583  ; 
Kinncrsley  v.  Urpe,  Dougl.  499.  Lideed,  it  would  be  somewhat  singular  if  the  magis- 
trates had  such  power  under  the  1  &  2  Vict.  c.  74,  when  it  is  not  vested  in  the 
couutv -courts.  [Williams,  J.  The  justices  here  do  not  aflect  to  determine  any  question 
of  title  :  all  they  decide  is,  that  there  was  a  tenancy,  that  the  term  was  duly  put  an 
end  to,  and  that  the  tenant  refused  to  quit  ]  The  justices  could  not  decide  in  favour 
of  the  respondent  without  entertaining  the  question  of  title. 

Josiah  liees,  contra,  was  stopped  b}'  the  court. 

WiLLl.-VM.S,  J.  I  think  the  justices  must  be  taken  to  have  given  credit  to  the 
story  of  the  respondent,  and  to  ha\'e  disbelieved  that  told  by  the  appellant  and  his 
witnesses,  and  to  have  decided  that  a  tenanc}"  was  proved,  and  a  determination  of  that 
tenancy  by  a  regular  notice,  and  a  refusal  on  the  part  of  the  tenant  to  i.juit.  And 
that  being  established,  they  held  that  it  was  not  competent  to  the  tenant  to  set  up 
the  title  of  a  third  [63]  person.  That  seems  to  me  to  be  perfectly  good  law,  and 
consequently  there  is  no  ground  for  our  entertaining  this  appeal. 

The  rest  of  the  court  concurring. 

Appeal  dismissed,  with  costs. 

Baxendale  and  Others  r.  The  Eastern  Coitnties  Railway  Company. 

Feb.  11th,  1858. 

[S.  C.  27  L.  J.  C.  P.  137.     Referred  to.  Great  JFesteru  pMilway  v.  Sutton,  1869, 

L.  R.  4  H.  L.  237.] 

A  railway  company  were  impowered  by  the  I75th  section  of  their  act  of  incorporation 
(6  &  7  W.  4,  c.  cvi.)  to  charge  certain  tonnage-rates  or  tolls  for  all  articles,  matters, 
and  things  carried  or  conveyed  along  the  line,  and  (by  ss.  177  and  179)  to  provide 
locomotive  or  other  power  for  the  carriage  and  conveyance  of  passengers,  cattle, 
goods,  &c.,  and  to  make  reasonable  charges  for  such  cariiage  and  conveyance,  in 
addition  to  the  tonnage-rates. — By  s.  182,  it  was  provided  that  the  company  might 
"  from  time  to  time  make  such  orders  for  fixing,  and  by  such  orders  tix,  the  sum  to 
be  charged  by  them  in  respect  of  small  parcels,  not  exceeding  1  cwt.  each,  as  to 
them  should  seem  proper." — And  by  s.  186,  it  was  fuither  provided  that  "  the 
aforesaid  rates  and  tolls  to  be  taken  by  virtue  of  the  act  should  at  all  times  be 
charged  equally  and  after  the  same  rate  per  ton  throughout  the  whole  of  the  said 
railway,  in  i-espect  of  the  same  description  of  articles,  raattei-s,  or  things,"  and  that 
"  no  reduction  or  advance  in  the  said  rates  and  tolls  should  either  directly  or 
indirectly  be  made  partially  or  in  favour  of  or  against  any  paiticulai'  person  or 
company." — Under  the  powers  given  to  them  by  s.  182,  the  company  framed  a 
scale  of  charges  for  the  carriage  of  parcels  not  exceeding  1  cwt.  each,  which  charges 
were  higher  than  the  tonnage-rates  warianted  by  s.  175,  but  which  included  a 
reasonable  charge  for  the  use  of  their  carriages  and  locomotive  power  under  ss.  177 
and  179.  Lender  this  scale,  where  a  number  of  separate  parcels  (each  weighing  less 
than  1  cwt.,  but  exceeding  1  cwt.  if  taken  in  the  aggregate)  were  brought  to  the 
railway  by  the  same  person,  and  containing  the  same  article,  and  all  directed  to  the 
same  person  at  their  place  of  destination,  the  company  charged  the  tonnage  oi' 
lower  rate  allowed  l)y  s.  1 75  :  but,  if  similar  paicels  were  brought  addressed  to 
several  different  persons,  they  were  chaiged  the  higher  or  parcels  rate. — LIpon  a 
special  case  setting  out  these  facts, — Held,  that  there  was  nothing  to  induce  the 
court  (or  which  ought  to  induce  a  jiuy)  to  infer  that  the  charges  so  made  were 
unreasonable,  i-egard  being  had  to  the  additional  trouble  incurred  by  the  company. 
— Qua're,  whether  the  186th  section  applies  to  "small  parcels'"  Senible,  per 
Byles,  J.,  that  it  does. — Though  limited  to  a  reasonable  charge,  thei-e  is  no  common- 
law  oljligation  on  a  carrier  to  charge  equal  rates  of  carriage  to  all  his  customers. — 
The  Railway  Traffic  Act,  17  iV  18  Vict.  c.  31,  does  not  interfere  with  the  right  of 
a  party  aggrieved  by  over-charges,  to  maintain  an  action  to  recover  Ijack  the  sums 
paid  in  excess. 

This  was  an  action  lirought  by  the  plaintiffs  against  the  defendants,  to  recover  Ijack 
alleged  over-charges  in  respect  of  goods  sent  liy  the  plaintiffs  from  London  to  Xoi  wich 
and  Norwich  to  London  by  the  defendants'  [64]  railway,  and  also  damages  in  respect 
of  such  over-charges.     By  a  judge's  order,  after  issue  joined,  it  was  ordered  that  the 
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questions  of  l:i\v  should  be  stated  in  a  .special  case,  and  that  the  damages,  if  any, 
should  he  as.sessed  by  an  arbitrator,  subject  to  tlic  opinion  of  the  court  whether  the 
plaintirt's  were  entitled  to  recover  any  special  damages. 

The  plaintiffs  are,  and  for  many  years  have  been,  carriers,  cariying  on  their 
business  as  such  under  the  style  and  firm  of  Pickford  &  Co.,  and  as  such  they  have 
been  in  the  habit  of  carrying  goods  for  hii-e  to  and  from,  amongst  other  places,  London 
to  Norwich  and  Norwich  to  London. 

The  defendants  are  the  P^astein  Counties  Railway  Company,  incorporated  by  the 
6  &  7  W.  4,  c.  cvi.,  and  the  proprietors  of  the  lailway  constructed  under  the  powers 
of  that  act  between  London  and  Norwich. 

The  mode  in  which  the  plaintiffs  carried  on  tlieir'  business  between  London  and 
Norwich,  was  and  is,  ])y  collecting  at  their  receiving-houses  in  those  towns  all  parcels 
and  packages  of  their  customers  to  be  sent  from  one  to  the  other  of  those  towns,  and 
from  such  i-eceiving-houses  taking  them  to  the  stations  of  the  defendants'  railway  in 
London  and  Norwich,  and  thei'e  delivering  them  to  the  defendants,  to  be  carried  by 
them  from  London  to  Norwich,  and  from  Norwich  to  London,  respective!}',  such 
parcels  and  packages  being  addressed  to  the  several  parties  at  London  or  Norwich  for 
whom  they  are  intended.  Separate  entries  are  made  by  the  defendants  of  each  parcel 
and  package  in  the  invoices  and  in  the  freight-notes,  weigh-bills,  and  counting-house 
book.s,  when  the  same  are  directed  to  different  persons  ;  and  each  package  is  weighed 
separately  :  but  that  is  not  the  case  when  they  are  directed  to  the  same  ultimate 
consignee.  At  Norwich  and  London  they  were  and  are  delivered  in  separate  packages 
at  the  same  [65]  time  by  the  defendants  to  the  plaintiff's,  and  by  them  delivei'ed  to 
their  customei'.s,  or  their  consignees,  according  to  the  different  addresses  on  such 
parcels  respectively.  There  is  no  other  railway  from  London  to  Norwich  except  the 
defendants' ;  and  the  plaintiffs,  unless  they  so  used  the  defendants'  railway,  could  not 
have  carried  oi'  carry  the  goods  of  their  customers  with  the  same  celerity  as  now,  or 
carry  on  their  business  with  the  same  convenience,  advantage,  and  profit.  All  the 
parcels  and  packages  mentioned  in  this  case  were  delivered  by  the  plaintiffs  to  the 
defendants  at  one  of  their  said  stations,  to  be  carried  by  them,  and  they  were  so 
carried,  from  London  to  Norwich  or  Norwich  to  London,  and  were  parcels  and  packages 
which  the  plaintiffs  were  employed  by  their  customers  to  carry  as  common  carriers, 
a.s  before  described. 

By  s.  1 75  of  the  defendants'  act,  6  &  7  \V.  4,  c.  cvi.,  they  are  authorized  to  demand, 
receive,  and  recover  for  the  tonnage  of  all  articles,  matters,  and  things  which  are 
carried  or  conveyed  upon  or  along  the  said  lailway,  or  any  part  thereof,  lates  and 
tolls  on,  amongst  other  things,  all  silk,  cotton,  linen,  and  woollen  manufactures,  raw- 
silk,  raw-cotton,  cotton-thread,  dye-stuff's,  grocei'ics,  earthenware,  hardware,  iron  and 
other  metals,  and  all  articles  of  merchandize  not  otherwise  charged,  any  sum  not 
exceeding  6d.  per  ton  per  mile. 

By  s.  177  of  the  .same  act,  the  defendants  are  authorized  (if  they  shall  think 
proper)  to  use  and  employ  locomotive  and  other  engines  or  other  motive  power,  and 
in  cairiages  and  waggon.s  drawn  or  ])r()pelled  thereby  to  carry  and  convey  upon  the 
said  railway,  and  also  upon  and  along  any  other  railway  communicating  therewith,  all 
such  passengers,  cattle,  goods,  wares,  and  meichandize,  aiticles,  mattei's,  and  thing.s, 
as  shall  be  oll'cred  to  them  for  that  purjjose,  and  to  make  such  reasonable  charges  for 
such  carriage  and  convc3'ancc,  as  [66]  they  may  from  time  to  time  determine  upon,  in 
addition  to  the  several  tonnages  and  tolls  thereinbefore  authorized  to  be  charged  and 
received. 

Section  179  enacts  that  it  shall  be  lawfid  for  the  defendants,  and  they  are  thereby 
impovvcied,  to  provide  locomotive  engines,  or  other  motive  jjowcr,  for  the  drawing  or 
propelling  of  any  articles,  mattcT-s,  or  things,  ])ersons,  cattle,  or  animals,  upon  the  said 
railway,  and  also  along  and  u])on  any  other  railway  connnnnicating  therewith,  and  to 
receive,  demand,  and  recover  such  sums  of  money  for  the  use  of  such  engines  or  other 
power  as  the  saifl  defendants  sliouhl  think  proper,  in  addition  tn  the  several  rates, 
tolls,  or  sums  by  that  act  authorized  to  be  tak('n. 

Section  IS-J  piovides  that  the  defendants  ni.ay  from  time  to  time  make  such  oixlers 
foi'  fixing,  and  by  such  ordeis  fix,  the  sum  to  be  charged  by  them  in  respect  of  small 
parcels  not  exceeding  I  cwt.  each,  a.s  to  them  shall  seem  propel'. 

Section  lS(i  provides  "  that  the  aforesaid  rates  and  tolls  to  be  tak(Mi  by  virtui-  of 
this  act  shall  at  :ill  times  be  charged  equally  and  afli'i'  the  same  rate  per  ton  through- 
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out  the  whole  of  the  said  railway,  in  respect  of  the  same  description  of  articles,  matters, 
or  things  :  and  no  reduction  or  advance  in  the  said  i^ites  and  tolls  shall,  either 
direetlj'  or  indirectly,  lie  made  jjartially  or  in  favour  of  or  against  any  particulai' 
person  or  company,  or  be  confined  to  any  particular  pai-t  of  the  said  railway,  Init 
that  every  such  reduction  oi'  advance  of  rates  and  tolls  upon  any  particular  kind  or 
description  of  articles,  matters,  or  things,  shall  extend  to  and  take  place  throughout 
the  whole  and  every  part  of  the  said  railway  upon  and  in  respect  of  the  same  descrip- 
tion of  articles,  matters,  and  things  so  reduced  or  advanced,  and  shall  extend  to  all 
persons  whomsoever  using  the  same  or  carrying  the  same  description  of  articles,  [67] 
matters,  or  things  thereon,  anything  to  the  eontraiy  thereof  in  any  wise  notwith- 
standing." 

Undei'  the  power  given  by  s.  182,  the  defendants  framed  a  scale  of  charges,  by 
which  the  lates  for  the  carriage  of  parcels  not  exceeding  1  cwt.  each  from  London  to 
Norwich,  and  vice  versa,  were  higher  than  the  charges  which  the  defendants  were 
entitled  to  receive  and  did  receive  under  section  17.5;  but  such  rates  included,  not 
merely  the  tolls  for  the  use  of  the  railway  under  section  175,  but  also  a  reasonable 
charge  for  the  use  of  their  carriages  and  locomotive  power  under  sections  177  and  179^ 

In  all  cases  in  which  a  number  of  separate  parcels  or  packages  were  lirought  and 
delivered  to  the  defendants  at  the  same  time  by  the  plaintitts  or  others  of  the  public, 
to  be  carried,  which,  if  taken  separately,  would  weigh  less  than  1  cwt.,  but  which,  if 
taken  in  the  aggregate,  wouhl  weigh  more  than  1  cwt., — if  they  all  contained  the 
same  article,  and  were  directed  to  the  same  party,  the  defendants  charged  them  in 
the  aggregate,  and  according  to  the  tonnage  or  lower  rate  of  charges  allowed  by 
section  175  ;  whereas,  if  a  number  of  sepai'ate  parcels  or  packages  of  the  same  kind 
and  weight  were  brought  and  delivered  by  the  plaintiffs  to  the  defendants  under 
similar  circumstances  (except  that  they  were  addressed  to  several  persons,  instead  of 
to  one  person  onl\'),  the  defendants  charged  to  the  plaintifls  the  parcel-rate,  although 
such  parcels  or  packages  were  all  delivered  to  the  defendants  by  the  plaintiffs  at  the 
same  time  and  place,  and  were  also  received  at  the  other  end  by  the  plaintiffs  from 
the  defendants  at  the  same  time  and  place.  Thus, — if  ten  packages  of  |  of  a  cwt.  each, 
containing  the  same  article,  and  addressed  to  the  same  consignee,  were  brought  by 
one  of  the  public,  or  by  the  plaintiffs,  the  whole  would  be  charged  in  the  aggregate 
at  the  tonnage-rate  on  7i  cwt.  ;  luit,  if  [68]  such  packages  were  brought  by  one  of 
the  public,  or  by  the  plaintiffs,  addressed  to  different  parties,  they  would  be  charged 
by  the  pai'cel  rate  as  ten  parcels,  although  delivered  by  the  plaintiffs  to  the  defendants 
at  the  same  time,  and  also  consigned  to  the  plaintiff's  and  received  by  the  plaintiffs 
from  the  defendants  at  the  other  end  at  the  same  time.  If,  amongst  a  number  of 
separate  packages  so  brought  by  the  plaintifls  to  the  defendants  to  be  carried,  some 
were  addressed  to  the  same  person,  whilst  the  others  were  addressed  to  different 
persons,  the  defendants  then  lumped  together  in  one  weight  tho.se  addressed  to  the 
same  person,  and  charged  them  in  the  aggregate  according  to  the  tonnage  or  lower 
rate  only  ;  whereas,  with  respect  to  the  others,  they  charged  the  higher  or  pai'cel  rate 
for  each  package  under  1  cwt.  in  weight. 

No  other  carriers  use  the  defendants'  railway.  A  weigh-bill  shewing  this  mode 
of  charging  is  appended  to  and  to  be  taken  as  part  of  this  case.     (See  opposite.) 

This  practice  continued  for  some  months  previous  to  September,  LS56.  The  plain- 
tifls from  time  to  time  complained  to  the  defendants  of  this  mode  of  charging,  and 
objected  to  it,  and  claimed  to  be  charged  according  to  the  lower  scale,  in  the  same 
manner  as  if  the  parcels  had  been  all  addressed  to  the  same  consignee.  They  con- 
tinued, however,  to  send  goods  hy  the  defendants  from  Noi-wich  to  London,  and  \'ice 
versa,  paying  to  the  defendants  according  to  the  higher  scale,  as  demanded. 

During  the  montlis  of  September,  October,  and  November,  185G,  the  plaintiffs 
delivered  to  the  defendants  at  London  and  Norwich  respectively,  to  be  carried  as 
aforesaid,  goods  in  separate  packages,  each  under  1  cwt.  in  weight,  but  alw.ays  at  the 
same  time,  addressed  to  different  consignees,  and  containing  the  .same  aiticles  as  afore- 
said, and  upon  each  occasion  protested  against  the  defendants'  mode  of  charging,  and 
insisted  [70]  on  the  plaintifls'  right  to  be  charged  according  to  the  lower  or  tonnage- 
scale.  This  the  defendants  declined  to  accede  to,  and  insisted  on  the  plaintifls'  paying 
according  to  the  higher  or  parcels-scale.  The  plaintiffs  on  each  occasion  paid  the  higher 
or  parcels-scale  under  protest ;  and  the  goods  were  received  and  carried  by  the  defen- 
dants.    The  suras  so  paid  by  the  plaintiffs  to  the  defendants  under  protest, — being 
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[69]  The  Eastern  Counties  Eailway  Comi'any 

Carrying  Department.    23/10/.56. 
Messrs.  Pickford  &  Co., 

To  the  Eastern  Counties  Kailway  Company, 
R.  Moseley,  Manager. 


No.  of 
Articles. 

Species  of  Qood.f. 

Weight. 

Rate. 

lid  on. 
irtage. 

Freight. 

Total. 

i£    1   o 

Wilson  . 

Nov. 

1 

Parcel  Drapery 

„    „  22 

ea. 

1 

0 

Bollingbi'ook 

,, 

2 

Trusses    do.   "  . 

,1     1,  24 

„ 

1 

0 

Rigg  A  Co.    . 

11 

Do.        do.      . 

3    2  24 

1/4 

4 

9 

Warner 

), 

Parcel      do. 

„         20 

ea. 

1 

2 

Povey   . 

n 

Do.        do.      . 

„    „  20 

11 

1 

0 

Beaue    . 

1) 

Chest  Leather   . 

1    0  26 

ea. 

1 

2 

Homaii . 

IT 

Hampers  do. 

4    3     9 

9 

3 

8 

Lonian  . 

), 

Bag          do. 

,1     1     0 

ea. 

0 

Siiowdeii 

1» 

Truss  Twine 

1     1  17 

ea. 

1 

2 

Wodehoiise    . 

>J 

Box  Soap  . 

1,    1     6 

ea. 

1 

0 

CTistHiice 

11 

„    Books 

„    1     6 

ea. 

1 

0 

Watson 

11 

Package  Frames 
Paid  .7.  C 

■1   ,,  u 

ea. 

1 

0 

13  1     0 

18 

11 

onstable 

23/10/ 

56 

Drapery 

4    3     6 

@  1/4 

6     5 

Leather 

6     1     7 

Cm      9 

4     9 

Twine   . 

1     1  17 

ea.     . 

1     2 

Soap 
Books    . 

0     1     6 

1,       .         .        . 

1     0 

0     1     6 

11       •         •         ' 

1     0 

Frames 

0    0  14 

,1       .         .         . 

1     0 

Box       . 

0    0    6 

11       •         •        • 

1     0 

16 

4 

the  difference  between  the  toniiage-seale  and  the  parcels-scale  in  respect  of  .such  goods, 
— amounted  to  261.  9s.  .5d.  The  plaintiffs  contend  that  to  this  extent  the}'  have  been 
depiived  of  their  profits  as  carriers  in  respect  of  such  goods.  They  also  allege,  that, 
by  the  coiu'se  adopted  by  the  defendants,  they  have  been  injured  in  their  trade,  by 
being  unalile  to  carry  goods  for  their  custDnicrs  at  so  low  a  rate  as  they  otherwise 
would  have  been  ;  and  thus  have  lost  much  custom,  and  been  unable  so  well  to 
compote  in  the  carriage  of  goods  with  the  defendants.  They  also  allege  that  thoy 
have  been  put  to  great  trouble  in  paying,  as  before  nientioucd,  the  ditlcrenee  to  the 
defendants  uudei-  protest,  and  keeping  accounts  of  such  payments  ;  and  that  they 
have  al.so  been  (ibligc(|  to  charge!  their  customers  a  higher  I'ati^  for  carriage  bot\veen 
London  and  Noiwich,  to  the  detriment  and  injury  of  their  trade  as  carriers. 

The  defendants  contend,  that  the  plaintiff's  have  no  right  to  have  their  |)arcels 
carried  u])on  any  other  terms  than  the  above  :  and  that  it  is  for  the  plaintill's'  own 
advanUige  that  they  uiidcrtiike  the  delivery  t«  their  customers  of  the  different  parcels. 
The  defendants  make  a  separate  charge  to  the  rest  of  the  public  for  the  delivery  of 
parcels  at  the  places  designated,  in  addition  to  the  chaige  for  carrying  the  parcels 
on  the  railway.  The  same  mode  of  chaiging  has  been  adopted  by  the  defendants  ever 
since  the  opening  of  their  railway.  The  defendants  contend,  that,  even  if  the  ])laiu- 
[71]  tills  aie  (Mititled  to  the  2()1.  '.is.  rid.,  they  are  not  entitled  at  law  to  more  damages, 
upon  any  of  the  other  gi-oinids  alleged. 

The  coint  was  to  be  at  liberty  to  draw  from  the  above  facts  any  conclusions  which 
in  their  judgment  a  jury  ought  to  have  <lrawii. 

The  questions  for  the  opinion  of  the  eoiirt  were, — 
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First,  whether  the  defenthuits  were  bound  to  c;uTy  for  the  plaintiffs  all  or  any  of 
the  goods  so  delivered  to  them  by  the  plaintifls,  at  or  for  the  lower  or  tonnage-rate? 

Secondly,  whether  the  plaintiffs  are  entitled  to  recover  from  the  defendants  the 
said  sum  of  261.  9s.  5d.  paid  by  them  to  the  defendants  under  protest  under  the 
circumstances  stated  in  the  case  ? 

Thirdly,  whether  the  plaintiffs  were  entitled  to  recover  from  the  defendants, 
beyond  the  said  sum  of  261.  9s.  5d.,  damages  for  the  alleged  wrongful  refusal  by  tliem 
to  carry  the  said  goods  at  or  for  the  said  rates  1 

The  verdict  on  the  several  issues  were  to  be  entered  in  such  manner  and  foi'ni  as 
to  the  court  should  seem  proper. 

C.  Pollock  (with  whom  was  W.  H.  Willes,)  for  the  plaintiffs  (a).  This  court  held, 
so  long  ago  as  the  case  [72]  of  Parker  v.  The  Givat  JVestern  Bailwai/  Company,  7  Scott, 
N.  R.  875,  7  M.  &  Ct.  2.53,  that  the  company,  as  common  carriers,  are  bound  to  carr}^ 
for  all  persons  upon  equal  terms.  [Williams,  J.  That  turned  upon  the  construction 
of  the  company's  acts.  Willes,  J.  Is  it  not  a  question  for  a  jury  whether  the  differ- 
ence of  trouble,  in  the  case  of  several  parcels  addressed  to  several  different  persons, 
does  not  justify  a  difference  of  charge?]  In  Crmich  v.  T/ie  Great  U'eslern  Itailicay 
Company,  1 1  Kxch.  742,  the  court  of  Exchequer  held,  that  a  railway  company  cannot 
legally  charge  a  greater  sum  for  the  carriage  of  a  package  containing  several  parcels 
belonging  to  diffeient  persons,  than  for  a  package  containing  several  parcels  all 
belonging  to  one  person.  There,  Martin,  B.,  in  a  very  luminous  judgment,  goes 
through  all  the  cases  bearing  upon  this  ciuestion.  He  saj's  :  "  The  fii'st  case  on  this 
subject  is,  Pickfwd  v.  Tlie  Grand  Junction  Railway  Comjiany,  10  M.  &  W.  399.  That 
was  a  special  case  prepared  by  the  parties,  who  wished  to  ascertain  what  the  law  was 
on  the  subject  of  packed  parcels.  Several  packages  had  been  made  up  l)y  the  plaintiffs, 
and  tendered  to  the  defendants,  for  the  express  purpose  of  having  the  law  settled ; 
and  it  was  supposed  that  the  decision  on  the  questions  then  raised  would  have  set  the 
matter  at  rest.  The  case  was  aigued  on  behalf  of  the  company  by  the  late  Mr.  Cowling 
(one  of  the  most  acute  and  able  men  e^'er  at  the  bar) ;  and  the  only  additional  risk 
which  suggested  itself  to  his  mind  was,  that,  by  reason  of  goods  belonging  to  different 
people  being  contained  in  one  parcel,  the  carrier  might  be  [73]  liable  to  several  actions 
at  the  suit  of  the  different  ownei's,  instead  of  one  action  at  the  suit  of  a  single  owner. 
The  court  were  of  opinion  that  the  plaintiff'  was  entitled  to  judgment:  and  Baron 
Parke,  in  delivering  it,  read  the  following  passage,  which  was  not  necessary  for  the 
decision  of  the  case  : — '  But  then  it  is  argued  on  the  part  of  the  defendants,  that  there 
really  is  an  increased  responsibility,  arising  from  the  simple  fact  that  each  parcel  is 
the  property  of  a  distinct  owner,  because  it  is  .said,  that,  in  the  event  of  a  misdelivery, 
the  company  would  be  liable  to  several  actions  of  trover,  instead  of  one  ;  and,  even 
in  case  of  loss  or  damage  by  neglect,  each  separate  owtier  might  maintain  an  action  on 
the  custom  of  England  in  respect  of  his  own  goods.  It  is  very  doubtful  at  least, 
whether,  on  the  custom  of  England,  separate  actions  could  be  maintained,  as  the 
relation  of  employer  and  earlier  would  not  have  subsisted  between  them  and  the  com- 
pany' but  between  them  and  the  plaintiff's.  As  actions  of  trover,  however,  could  be 
maintained,  it  would  not  be  unreasonable  to  allow  some  additional  remuneration  on 
account,  not  of  the  liability  to  pay  greater  damages,  for  they  would  be  the  same  in 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as 
follows  : — 

"  1.  That  the  defendants  were  bound  to  carry  for  the  plaintiffs  the  goods  men- 
tioned in  the  ease  at  the  lower  or  tonnage-rate,  and  were  not  entitled  to  charge  the 
highei-  or  parcels-rate. 

"  2.  That  the  fact  that  the  separate  packages  were  addressed  to  diff'ei-ent  persons 
did  not  entitle  the  defendants  to  charge  the  higher  or  parcels-rate,  inasmuch  as  the 
goods  were  all  delivered  at  one  time  and  in  one  consignment,  to  be  delivered  to  the 
plaintiffs. 

"  3.  That  the  plaintiffs  are  entitled  to  recover  back  from  the  defendants  the  dift'er- 
ence  between  the  toiniage  and  the  parcels-rate,  paid  undei'  protest. 

"  4.  That  the  plaintiff's  are  also  entitled  to  recover  from  the  defendants  damages 
beyond  such  dift'erenee,  for  the  trouble,  expense,  and  annoyance  to  which  they  have 
been  put,  for  the  injury  to  their  lousiness,  and  for  the  infringement  of  their  rights  by 
the  defendants." 
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both  cases,  but  to  pay  the  same  damages  liy  means  of  ditVerciit  suits.  We  are  relieved, 
however,  from  the  necessity  of  deciding  what  the  precise  amount  of  additional  com- 
pensation (which  at  all  events  would  he  trifling)  on  this  account  should  be,  because 
it  is  admitted  on  the  special  case  that  the  sum  tendered  is  proper,  unless  the  defen- 
dants hafl  a  right  to  charge  for  separate  parcels,'  i^c.  Now,  that  is  the  origin  of 
all  the  controversy  which  has  taken  place  on  this  subject :  and  I  listened  at  the  ti-ial, 
and  have  listened  now,  for  any  distinction  to  be  pointed  out  between  packed  parcels 
and  inclosures,  except  this  ;  and  I  have  heard  none.  The  next  case  is  that  of  Parker 
V.  Th/'  Gmit  U'cslem  Baihvaii  Cowpani/,  7  M.  [74]  &  G.  2.5:3,  7  Scott,  \.  R.  .S.3.5  ;  and 
all  that  there  passed  having  reference  to  this  subject  was,  that  the  court  in  a  deliberate 
judgment,  decided  that  there  was  no  distinction  between  Kirriers  and  other  people. 
I  agree  with  Mr.  Clarke,  that  there  is  nothing  in  that  case  conclusive  of  the  present: 
but,  in  a  subsequent  case  of  Parker  v.  The  Orcii  IFedern  Railway  Company,  11  C.  B. 
545,  this  point  was  cxpi-essly  raised  by  the  fourth  and  fifth  questions  ;  and  the  court 
were  of  opinion  that  Mi'.  Parker,  who  stood  in  the  same  position  as  the  present  plaintiff, 
was  entitled  to  recover.  Maule,  J.,  in  distinct  terms,  says  that  there  is  no  difl'erence 
whatever  between  a  parcel  sent  to  an  individual  containing  parcels  belonging  to  a 
variety  of  people,  and  parcels  sent  to  an  individual  all  the  contents  being  his  own. 
There  is,  therefore,  an  express  decision  of  the  court  of  Common  Pleas  upon  the  very 
point  now  in  controversy.  But  the  misfortune  is,  that  it  does  not  seem  to  have 
occurred  to  the  courts  to  call  attention  to  \ihat  was  thrown  out  in  Pickford  v.  The 
Grand  dnnc/ion  EaUvay  Company.  In  a  case  of  (hvnch  v.  Tlie  Creat  Norllicrn  Uaihmiy 
Company,  9  Exch.  5oG,  which  was  identical  with  the  present,  the  counsel  for  the  defen- 
dants treated  the  decision  of  the  court  of  Common  Pleas  as  conclusive  :  and  Paike,  B., 
said, — 'The  court  of  Common  Pleas  have  already  decided  the  point,  and  we  are  bound 
by  their  decision.'  There  is,  therefore,  the  express  decision  of  the  court  of  Common 
Pleas  ;  and  the  only  proper  mode  of  raising  the  question  again  is,  by  writ  of  error." 
Assuming,  then,  that  the  company  are  not  justified  in  imposing  upon  a  package  the 
higher  rate  of  charge  because  it  is  made  up  of  several  parcels,  though  addressed 
to  several  difl'erent  persons, — the  question  is,  whether  the  mere  fact  of  the  parcels 
being  delivered  to  and  received  from  the  conqiany  without  being  inclosed  in  one 
package,  the  person  so  delivering  them  to  and  so  [75]  recei\ing  them  from  the  com- 
pany l)eing  the  same,  will  justify  the  company  in  inqwsing  an  increased  charge,  ))ecause 
they  happ(Mi  to  be  addressed  to  several  ultimate  consignees,  with  whom  the  company 
have  nothing  to  do.  [Williams,  .1.  Is  it  not  a  question  fora  jury,  whether'  the  differ- 
ence of  trouble  in  separately  weighing  and  entering  the  parcels  so  ditt'ercntly  addressed 
will  justify  the  diflerence  of  charge?]  The  directions  on  the  parcels  arc  not  for  the 
guidance  of  the  company  :  and  if  they  choose,  for  their  own  convenience,  separately 
to  weigh  and  entei'  each  pai-ccl,  they  have  no  right  to  make  that  a  pretext  for  an 
extortionate  charge.     The  U^()th  section  of  the  company's  act  is  conclusive. 

Bovill,  Q.  C.  (with  whom  was  Holland),  for  the  (Icfendants  (rj).  This  company, 
which  was  oiiginally  iM-[76] corporated  by  the  (!  &  7  W.  4,  c.  cvi.,  for  the  purpose  of 
making  a  railway  from  liondoii  to  Norwich,  ar-e  impowei'cd  by  s.  175  to  demand  arrd 
i-eeei\e  certain  torrrrage-rates  irporr  all  articles,  matters,  and  things  carried  irpon  or- 
alorrg  the  r'ailway.  The  rates  rrow  irr  qrrestiorr  have  no  corrrrcctiorr  with  thi;  torrnagc- 
rates  there  rrrenliorrcd.  Th(!  177th  scctiorr  inr|)Owers  the  comparry,  if  they  shall  thirrk 
piojrer,  to  use  aird  employ  locomotive  or  other  crrgiircs,  or-  other  motive  power-,  ruid  irr 
carr-iages  and  waggorrs  di-awrr  or  pr-opelled  ther-eby  to  car-r-y  arrd  corrvcy  uporr  the  said 
i-ailway,  <Ve.,  all  srrch  passerrgers,  goods,  &c.,  as  shall  be  ofFer-ed  to  thorn  for  that 
purpose,  and  to  make  such  reasonable  char-ges  for  such  cari-iage  and  conveyance  as 

{a)  The  poirrts  marked  for  argument  on  the  part  of  the  defendants  wore  as 
follows  : — 

"1.  That  the  defendants  wer-c  errtitled,  irrrder- the  ])r-ovisiorrs  of  their  act  set  out 
irr  the  special  case,  arrd  urnlcr-  tin-  cii-rnrrrstairccs  thcrcirr  stated,  to  adopt  the  rrrodc  of 
char-girrg  complairred  of. 

"2.  That  the  facts  found  shew  that  rro  ]ir-efer-crrce  was,  dir-ectly  or-  irrdir-cclly,  by 
such  mode  of  chaigirrg,  shewrr  to  the  jrublic  or-  arry  other  jjersorrs  over-  the  pl.-iirrtill's. 

"  .'!.  That  the  facts  forrrrd  shew  that  the  berroirt  derived  from  the  waiver  liy  the 
defendarrts,  in  cerUiin  c;ises,  of  their  r-igirt  to  char-gc  parcel  rate  uporr  separate  packages, 
was  shared  alike  by  the  public  and  the  plaintifls. 
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they  may  from  time  to  time  determiue  upon,  in  addition  to  the  tonnage-rate  before 
mentioned.  B\' s.  179,  the  compan\' are  impowered  to  provide  and  charge  for  loco- 
motive engines  or  other  motive  powei-.  The  lS2nd  section  relieves  the  company,  as 
to  "small  parcels,"  from  the  restriction  imposed  Ijy  s.  177;  for,  it  enacts  "that  it 
shall  be  lawful  for  the  said  company  fi'om  time  to  time  to  make  such  orders  for  fixing, 
and  hy  such  orders  to  fix,  the  sum  to  be  charged  by  the  said  company  in  respect  of 
small  parcels  not  exceeding  1  cwt.  each,  as  to  them  shall  seem  proper."  The  plaintiffs 
rel}^  upon  the  186th  section,  which  clearly  applies  to  tonnage-rates,  and  not  to  small 
parcels :  it  pro\ides  and  enacts  " that  the  aforesaid  rates  and  tolls  to  be  taken  by 
virtue  of  this  act  shall  at  all  times  be  charged  equally  and  after  the  same  rate  per  ton 
throughout  the  whole  of  the  said  railway,  in  respect  of  the  same  description  of  articles, 
matters,  or  things,  and  that  no  reduction  oi-  advance  in  the  said  [77]  rates  and  tolls 
shall  either  directly  or  indirectly  be  made  partially  or  in  favour  of  or  against  any 
particular  person  or  company,  or  be  confined  to  any  particular  pai-t  of  the  said  railway, 
but  that  every  such  reduction  or  advance  of  rates  and  tolls  upon  any  particular  kind 
or  description  of  articles,  matters,  or  things,  shall  extend  to  and  take  place  throughout 
the  whole  and  e\'ery  part  of  the  said  railway  upon  and  in  respect  of  the  same  descrip- 
tion of  articles,  matters,  and  things  so  reduced  or  advanced,  and  shall  extend  to  all 
person  whomsoever  using  the  same,  or  cariying  the  same  description  of  articles, 
matters,  or  things  theieon,  anything  to  the  contrary  thereof  in  anywise  notwith- 
standing." [Byles,  J.  Is  not  the  provision  in  the  general  act, — the  Railways  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  20,  s.  90, — incorporated  with  the  local  act  I]  No: 
only  as  to  the  extension  acts  (a).  Besides,  the  general  act  was  found,  in  practice,  so 
far  as  this  question  is  concerned,  to  be  a  dead  letter.  [Crowder,  J.  The  giving 
undue  preferences  is  now  restrained  only  by  Mr.  Card  well's  act,  17  &  IS  Vict.  c.  31, 
s.  2.]  That  act  merely  gives  power  to  this  court  to  aft'ord  relief  by  injunction,  but 
does  not  enable  the  pai'ty  aggrieved  to  recover  back  the  tolls  charged  in  excess. 
[Crowder,  J.  There  is  a  positive  prohibition.]  Not  under  a  penalty.  [Williams,  J., 
referred  to  Steven.'^  v.  Jeacocku,  11  Q.  B.  731.  Willes,  J.  The  6th  section  of  the  17  Sc 
18  Vict.  c.  31,  is  decisive  of  this  matter:  it  enacts  that  "no  proceeding  shall  be  taken 
for  any  violation  or  contravention  of  the  above  enactments,  except  in  the  manner 
herein  provided  ;  but  nothing  herein  contained  shall  take  away  or  diminish  any  rights, 
remedies,  or  privileges  of  anj'  person  or  company  against  any  railway  or  canal  or  rail- 
way and  canal  company  undei'  the  existing  law."]  The  judgment  of  this  [78]  court 
in  Parker  v.  The  Great  Western  Bailwai/  Cowpaini,  7  Scott,  N.  R.  835,  7  M.  &  G.  253, 
leaves  this  still  an  aiguable  point.  Under  the  Railway  Traffic  Act,  17  &  18  Vict.  c.  31, 
the  court  has  on  more  than  one  occasion  recognized  the  right  of  the  company  to  make 
a  difference  in  their  charges  where  it  is  shewn  that  there  is  a  difference  in  the  cost  of 
carriage  to  the  company  ;  see  Bansomc  v.  The  Eastern  Counties  Baihrai/  Company,  ante, 
vol.  i.,  p.  437  :  (Xdade  v.  The  North  En4ern  Ilaitway  Company,  ante,  vol.  i.,  p.  454.  All 
these  acts  are  in  pari  materia  :  and  the  whole  course  of  the  legislation  upon  the  subject 
shews  that  these  pro\'isions  for  equal  charges  were  intended  to  apply  to  the  tonnage- 
lates  only,  and  not  to  the  charges  imposed  by  railway  companies  as  carriei's  :  and 
therefore,  it  is  submitted,  the  1  S6th  section  of  the  6  &  7  W.  4,  c.  cvi.,  has  no  applica- 
tion here.  It  is  hardly  necessary  to  refer  to  the  common  law  rights  of  carriers. 
I'arher  v.  The  Great  IVcstcrn  Bailv:ay  Company  was  decided  upon  the  construction  of 
the  acts  relating  to  that  company,  which  ai'e  altogether  difl'erent  from  the  act  in 
question.     [Williams,  J.     In  Smith's  Leading  Cases,  4th  edit.  174,  speaking  of  the 

"  4.  That,  even  if  the  plaintiffs  are  entitled  to  recover  261.  9s.  5d.,  the  amount  of 
the  alleged  overcharges,  they  are  not  entitled  at  law  to  any  special  damage,  upon  anj- 
of  the  grounds  alleged  in  the  declaration  ;  but  that  they  can  only  recover  in  this  action 
the  amount  of  the  said  overcharges. 

"  5.  That,  even  if  the  mode  of  charging  be  held  to  be  incorrect,  still  the  facts 
found  negative  the  averments  in  the  first  and  second  counts  of  the  declaration,  that 
the  defendants  wilfully  and  maliciously  intended  to  injure  the  plaintifls,  to  destroy 
theii'  said  business  and  diminish  their  said  profits,  and  to  create  and  establish  for 
themselves,  the  defendants,  a  monopoly  of  the  business  of  carriers  from  London  to 
Norwich  and  from  Norwich  to  London." 

(a)  See  7  &  8  Vict.  c.  Ixxxv.,  8  &  9  Vict.  c.  xcvii.,  9  &  10  Vict.  c.  liii.,  9  >^t  10 
Vict.  c.  eclxxx. 
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lial)ilitius  of  uiuriuis,  it  is  said  that  "  the  hire  (.-hargcil  iiiiist  bu  no  more  than  a  reason- 
able remuneration  to  the  carrier,  and,  conseijuently,  not  more  to  one  (though  a  rival 
carrier)  than  to  another,  for  the  same  service  : "  but  all  the  authorities  cited  are  rail- 
way cases  (a).  Byles,  J.  I  know  no  common  law  reason  why  a  carrier  may  not  chaige 
less  than  what  is  reasonable  to  one  person,  or  [79]  even  carry  for  him  free  of  all 
charge.  The  lf<Gth  section  of  the  act  seems  to  be  a  mere  proviso  on  the  185th  section, 
which  enacts  "that  it  shall  be  lawful  for  the  said  companv,  from  time  to  time,  as 
they  shall  think  fit,  to  reduce  all  oi'  any  of  the  rates,  tonnages,  tolls,  or  duties  by 
this  act  authorized  to  be  taken,  and  to  take  the  reduced  rates,  tonnages,  tolls,  or 
duties,  and  afterwards  from  time  to  time  again  to  raise  the  same  or  any  of  them,  and 
to  take  such  higher  rates,  toiniages,  tolls,  or  duties,  so  that  the  same  respectively  shall 
not  at  any  time  exceed  the  amount  by  this  act  authoi'ized."]  So  fai'  as  the  act  is 
concernefl,  there  is  nothing  to  disentitle  the  company  to  charge  any  sum  they  please 
in  respect  of  small  parcels,  however  unreasonable  :  and  there  is  nothing  in  the  special 
case  to  shew  that  any  prefei'ence  is  given  to  any  one  as  against  the  plaintiffs. 
r\Villes,  J.  If  the  statement  of  facts  does  not  imply  a  preference  as  against  Messrs. 
rickford  &  Co.,  there  is  an  end  of  the  case.  It  had  better  be  amended  by  a\'erring 
that  in  point  of  fact  packages  under  similar  circumstances  never  were  brought  by 
any  one  else.]  It  certainly  was  not  intended  to  be  inferred  from  the  statement  of 
the  cjise  that  the  rest  of  the  public  would  l)e  charged  at  a  rate  ditl'erent  from  that 
charged  to  the  plaintitl's,  under  the  like  circumstiinces.  But,  assuming  that  the  ISGth 
section  does  apply,  and  that  the  company  are  bound  to  charge  equal  rates  for  carriage 
to  all  persons,  that  must  mean  where  the  circumstances  are  alike.  It  appears  that, 
where  a  number  of  small  parcels  (each  weighing  less  than  1  cwt.)  are  brought  to  the 
railway  l)y  one  party, — and  consigned  to  one  party, — whether  loose  or  packed, — .so 
that  one  weighing  and  one  entry  will  suffice  for  the  whole,  and  one  respon.sibility  only 
be  incurred,  they  are  carried  at  the  lower  rate  of  charge.  But,  what  do  the  plaintitl's 
do?  They  take  to  the  termi-[80]-nus  in  London  one  hundred  parcels,  directed  to 
one  hundred  different  persons,  at  Norwich,  with  nothing  upon  them  to  indicate  that 
they  are  consigned  to  the  plaintiff's.  The  company  are  necessarily  obliged  to  weigh 
an<l  enter  each  of  these  paicels  separately  :  whereas,  if  they  were  all  packed  or  tied 
together,  and  addi'es.sed  to  one  person,  one  weighing  and  one  entry  would  suffice.  It 
is  s;iid  that  this  weighiiig  and  entering  is  for  the  company's  own  convenience,  and 
ought  not  to  be  made  a  pictcxt  for  increasing  the  charge.  But,  suppose,  on  their 
arrival  at  Xorwich,  the  plaint  ills  demand  the  hundred  parcels,  and  ninety-nine  only 
are  produced, — how  is  the  humircdth  parcel  to  l)c  accounted  for  or  traced  unless  the 
company  keep  an  account  of  the  particulars  and  weight  of  each?  The  account 
annexed  to  the  case  shews  the  amount  of  trouble  that  is  imposed  upon  the  company 
by  this  course  of  dealing.  [Willes,  .J.  Is  the  excess  charged  here  more  than  a 
rcason;ible  equivalent  for  the  extra  trouble  occasioned  to  the  company  ]]  Assuming 
it  to  be  unreasonable,  the  plaintiff's  aie  clearly  not  entitled  to  recover  it  back. 
[Williams,  J.  I  do  not  see  how  we  can  be  calleil  upon  to  say  that  there  is  anything 
unreasonable,  under  the  circumstances,  in  the  difference  of  chai'ge.  | 

C.  I'ollock,  in  reply.  Pickford  Sc  Co.  are  both  consignors  and  consignees  ;  and 
CJich  delivery  of  parcels  is  accompanied  by  a  consignment  note.  The  circumstjince  of 
an  ulterior  destination  appealing  ui)on  each  parcel,  is  utterly  innnaterial  as  between 
the  plaintiff's  ami  the  company  ;  for,  they  inctu'  no  res])onsibility  to  any  other  jierson 
th;in  those  who  employ  them  to  carry. 

Wll.lJ.VMs,  J.  I  am  of  opinion  that  the  defendants  are  entitled  to  our  judgnicnl. 
I  was  at  first  under  the  [81]  impression  that  the  parcels  in  question  had  something 
on  the  face  of  them  to  shew  that  they  were  consigned  to  I'ickford  it  Co.  But,  when 
the  facts  come  to  be  known,  it  seems  to  me  that  we  arc  not  called  upon  to  trouble 
ourselves  with  the  construction  of  the  USGth  section  of  the  fi  iV;  7  W.  i,  c.  cvi.,  or  to 
in([uiTe,  whether  or  not  it  applies  to  parcels  or  packages  under   1   cwt.     There  is  no 

(a)  Pickfnrd  v.  Tlie  Gi-awl  Jnm-tion  Railnm/,  10  M.  &  W.  .399,  Parker  v.  T/ie 
G-reat  JVe.ilern  Uaihoay  Company,  7  Scott,  N.  R.  8.3.5,  7  M.  &  (t.  25.3,  Parker  v  7'/w! 
Bristol  anil  Exeler  Railwaij  (Joiiijidni/,  0  Exch.  702,  ('rourh  v.  Tlir,  Gnat  Northern  Rail  way 
Coiiijiam/,  9  Exch.  556,  Parb'r  v.  The  Great  IVeatern  Railway  Company,  II  C.  B.  545, 
and  Edwanh  v.  The  Great  Wedern  Railway  Company,  1 1  C.  13.  588. 
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evidence  upon  the  face  of  the  special  case  from  which  the  court  or  a  jury  coukl  come 
to  the  conclusion  that  there  has  been  any  inequality  in  the  charges  for  carriage  made 
to  the  plaintiff  as  compared  with  other  persons  having  goods  carried  under  the  like 
circumstances.  It  appeais  that  the  company  charge  a  higher  rate  for  the  carriage  of 
several  parcels  addi'essed  separately  to  several  different  persons,  than  they  charge  for 
the  same  parcels  if  all  addressed  to  one  consignee.  I  see  nothing  unreasonable  in 
that.  Where  a  number  of  parcels  are  directed  to  a  number  of  difl'erent  persons,  some 
additional  trouble  and  expense  must  necessarily  be  incurred  by  the  company  in  their 
transmission  and  delivery. 

Crowder,  J.  I  am  of  the  same  opinion.  The  first  question  submitted  for  our 
consideration  is,  whether  the  defendants  were  bound  to  carry  for  the  plaintiffs  all  or 
any  of  the  goods  delivered  to  them  by  the  plaiiititl's  undei  the  circumstances  stated  in 
the  special  case,  at  or  for  the  lower  or  tonnage-rate.  I  agree  with  my  Brother  Williams 
that  it  is  unnecessary  for  us  on  the  present  occasio!i  to  come  to  any  conclusion  as  to 
the  applicability  of  the  186th  section  of  the  6  it  7  W.  4,  c.  cvi.,  because,  assuming 
that  that  section  does  apply  here,  the  plaintiffs  were  not  entitled  to  have  the  goods  in 
question  eairied  at  the  tonnage-rate.  It  seems,  that,  where  a  number  of  parcels,  each 
weighing  less  than  1  cwt.,  are  addressed  to  the  same  individual,  a  lower  [82]  rate  is 
charged  than  that  which  is  imposed  for  the  caixiage  of  the  same  description  of  parcels 
when  directed  to  different  individuals.  I,  like  my  Brother  Williams,  was  for  some 
time  under  the  impression  that  there  was  something  on  the  face  of  the  parcels  to 
denote  that  the  whole  were  to  be  delivered  to  Mes.srs.  Pickfords.  That,  however, 
turns  out  not  to  l)e  the  fact.  There  is  nothing  but  the  ultimate  address  upon  each 
parcel.  This  necessarily  must  entail  upon  the  company  some  additional  labour.  Is 
it,  then,  necessarily  unreasonable  tliat  they  should  make  an  additional  charge  for  this 
increased  labour?  I  see  nothing  on  the  face  of  this  special  case  to  induce  me.  or  which 
ought  to  induce  a  jury,  to  conclude  that  the  charge  made  here  was  an  unreasonable 
one.  Upon  the  whole,  therefore,  I  am  of  opinion  that  the  defendants  are  entitled 
to  judgment. 

WiLLES,  J.  I  am  of  the  .same  opinion  ;  and  I  found  mj^  judgment  entirely  upon 
the  fact  which  has  been  stated  and  admitted  at  the  bar,  and  which  we  are  to  assume, 
that  there  was  no  direction  upon  the  several  parcels  other  than  the  direction  to  the 
persons  to  whom  Messrs.  Pickford  &  Co.  were  to  deliver  them.  That  fact  should  be 
considered  as  added  to  the  case.  The  special  case  is  not  accompanied  by  the  document 
of  charge.  We  must  assume  from  its  non-appearance,  that,  when  a  number  of  .small 
parcels  are  delivered  to  the  company  together,  to  be  carried  from  the  same  person  to 
the  .same  person,  the  lower  or  tonnage-rate  is  charged,  and  not  the  small-paicels-rate  ; 
but  that,  if  the  parcels  are  directed  to  different  persons,  they  are  charged  at  the  small- 
parcels-rate.  It  appears  that  the  plaintiffs,  as  carriers,  are  in  the  habit  of  collecting 
parcels,  and  bringing  them  to  the  defendants  in  London  (or  at  Norwich),  to  be  carried 
for  them  to  Norwich  (or  to  Loudon),  and  there  delivered  to  an  agent  of  the  ])lain-[83]- 
tifl's,  to  be  forwarded  to  their  several  destinations.  The  complaint  is,  that  they  are 
required  to  pay  for  such  carriage  the  parcels-rate  instead  of  the  tonnage-rate ;  and  the 
difference  claimed  in  this  action  is  261.  9s.  .'Jd.  It  is  clear  upon  the  terms  of  the  rule 
itself  laid  down  by  the  company,  the  plaintiffs  are  not  entitled  to  recover ;  for,  that 
rule  is  confined  to  small  parcels  all  of  which  are  addressed  to  the  same  person.  It 
must  therefore  be  by  reason  of  that  part  of  the  rule  being  uni'e.isonable  that  the 
plaintift's  recover,  if  at  all.  It  is  unnecessary  to  consider  how  the  matter  would  stand 
at  common  law.  The  passage  referred  to  by  my  Brother  Williams  in  the  notes  in 
p.  174  of  the  first  volume  of  Smith's  Leading  Cases,  undoubtedly  is  inaccurately 
expressed.  Nor  is  it  necessary  to  expi'css  any  opinion  upon  the  construction  of  the 
statute  6  &  7  W.  4,  c.  cvi.  I  am  of  opinion  that  the  direction  of  the  parcels  to  several 
pei'sons  makes  a  mateiial  difference.  A  jury  would  necessarily  assume  that  that  would 
occasion  an  increased  amount  of  trouble.  I  do  not  rely  upon  the  course  which  the 
company  choose  to  adopt.  But,  when  the  parcels  arrive  at  the  end  of  the  line,  if  all 
are  addressed  to  one  person,  the  servants  of  the  company  could  at  once  place  them 
together :  whereas,  if  addressed  to  different  person.s,  each  package  must  be  searched 
for  sepai-ately.  That  might,  and  obviously  must,  impose  upon  the  company  an 
additional  trouble,  for  which  it  is  not  unreasonable  that  they  should  make  an  additional 
charge.  The  question  is,  what  would  be  a  reasonable  sum  for  that.  It  is  impossible  for 
the  court  to  say  whether  the  alleged  overcharge  here  is  or  is  not  uiu'casonable,  though 
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a  jury  might  h;ive  means  of  coming  to  a  conclusion.  For  these  rea.sons,  I  think  the 
defendants  are  entitled  to  judgment. 

BvLE.s,  J.  I  am  glad  to  tind  that  the  court  is  enabled  [84]  to  decide  this  case, 
without  sending  the  matter  to  a  jury.  It  has  already  been  decided  that  "packed 
parcels  "  are  to  be  carried  at  the  lower  or  tonnage-rate  :  and  it  is  admitted  that  loose 
parcels,  if  all  addressed  to  the  same  individual,  are  al.so  to  be  subjected  to  the  lower 
charge  :  but  this  is  an  attempt  to  carry  the  concession  further.  This  is  the  case  of 
loose  parcels,  directed  to  several  different  persons,  with  nothing  to  enable  any  one  to 
discriminate  lietween  them  and  any  other  parcels.  That  clearly  must  impose  additional 
trouble  upon  the  company.  There  is  nothing  on  the  face  of  the  special  case  to  shew 
that  the  difference  of  charge  was  unreasonable  :  and  the  onus  of  shewing  that  lies  on 
the  party  who  asserts  the  unreasonableness.  To  enable  the  court  to  decide  in  favour 
of  the  plaintiffs,  they  must  be  enabled  to  fix  the  smaller  sum  as  well  as  that  for  which 
it  is  to  be  substituted.  As  to  the  18Gth  section  of  the  6  &  7  W.  4,  c.  cvi.,  it  has  become 
unnecessary  to  pronounce  any  opinion  upon  it ;  though  1  cainiot  help  saying  that  nothing 
which  has  fallen  from  Mr.  Bovill  has  induced  me  to  think  that  that  section  is  not 
applicable  to  this  case. 

Judgment  for  the  defendants. 

[85]     IIalk  and  Anothkk  v.  Kawson  and  Others.     Feb.  9th,  1858. 

[S.  C.  27  L.  J.  C.  P.  189  ;  4  Jur.  N.  S.  363  ;  U  W.  E.  339.] 

Where  there  is  an  agreement  to  deliver  goods  on  a  condition  which,  without  any 
default  on  the  part  of  the  vendor,  never  happens,  he  will  not  be  liable  for  a  non- 
delivery :  but,  where  the  agreement  is  ab.solute,  or  conditioned  on  an  event  which 
happens,  the  vendor  will  be  liable  for  a  breach,  though  without  default  on  his  part; 
for,  it  is  his  own  heedlessness,  if  he  runs  the  risk  of  underUiking  to  perform  an 
impossibility,  when  he  might  have  pi'ovided  against  it  by  his  contract. — The  defendants 
contracted  to  sell  to  the  plaintili's  50  cases  of  East  India  tallow,  at  48s.  6d.  per  cwt., 
to  be  paid  for  by  the  plaintiffs  in  cash  fourteen  days  after  finishing  the  landing 
thereof ;  to  be  delivered  by  the  defendants  to  the  plaintiffs  on  safe  arrival  of  a 
certain  vessel  called  the  "  Countess  of  Elgin,"  then  on  passage  from  Calcutta  to 
London  : — Held,  that  this  was  an  absolute  contract  to  sell  and  delivei-  the  tallow 
provided  the  ship  arrived,  and  that  the  defendants  were  liable  for  a  breach,  notwith- 
standing that  the  non-deliveiy  was  occasioned  by  the  ship's  arrival  (through  no 
default  o!i  their  part)  without  the  tallow  on  board  ;  and  that  the  stipulation  as  to 
payment  fourteen  days  after  finishing  the  landing  introduced  no  additional  condition. 

This  was  an  action  for  an  alleged  lireacli  of  a  contract  for  the  sale  of  tallow. 

The  declaration  stated,  that,  on  the  17lh  of  May,  185G,  the  defendants  contracted 
and  agreed  to  sell  to  the  plaintitl's,  and  the  plaintiffs  then  contracted  and  agreed  to 
buy  of  the  defendants,  lifty  cases  of  I'^ast  India  tallow,  at  the  price  of  48s.  Ud.  per  cwt, 
to  be  ]3aid  for  by  the  plaintili's  to  the  defendants  in  cash  fourteen  days  after  linishing 
the  landing  thereof,  with  2^  per  cent,  discount;  to  be  delivered  by  the  ilefendants  to 
the  ()laintitls  on  .safe  arrival  of  a  certain  ship  oi-  vessel  called  the  "Countess  of  I'-lgin," 
then  alleged  to  be  on  her  passage  from  Calcutta  to  London  ;  the  quality  to  be  ecjual 
to  the  sample  by  wliich  the  same  was  sold ;  but,  should  it  turn  out  inferior  to  the 
sample,  an  allowance  to  be  made,  in  the  usual  mode,  by  arbitration  ;  but  the  said 
contract  was  not  to  be  void  on  that  account :  Averment,  that  afterwartls,  and  long 
before  the  suit,  the  said  .ship  or  vessel  safely  arrived  at  London,  ;uid  the  plaintili's  were, 
on  such  arrival,  and  at  all  times  afterwards,  ready  and  willing  to  accept  and  receive 
the  .said  tallow,  and  to  pay  for  the  .same  according  to  the  said  contract,  of  which  the 
defendants  had  notice;  and  a  reasonable  time  for  the  delivery  of  the  .said  tallow  t(i 
the  plaintili's  elapsed  after  the  said  arrival  of  the  .said  shi|)  or  vessel  and  liefore  the 
connnencenient  of  the  suit,  and  all  other  things  were  done  and  observed  and  hap|)cned 
to  entitle  [86]  the  plaintili's  to  have  the  said  tallow  delivered  to  them  according  to  tile 
saitl  contract  before  the  suit,  and  to  maintain  the  suit :  Breach,  that  the  defendants 
had  not  delivered  to  the  plaintiffs  the  .said  fifty  eases  of  tillow,  or  .any  \ym%  thereof; 
and,  by  reason  of  the  premises,  the  plaintiffs  had  lost  and  been  deprived  of  the  saiil 
tallow,  and  of  the  benefit  of  the  said  contract,  and  of  divers  profits  and   advanUiges 
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which  they  might  and  would  have  acquired  if  the  said  tallow  had  been  delivered  to 
them  according  to  the  said  contract :  and  the  plaintiti's  claimed  3001. 

The  defendants  pleaded, — first,  that  they  did  not  contract  and  agree  as  alleged, — 
secondly,  that  the  said  fifty  cases  of  East  India  tallow  did  not,  nor  did  any  portion  of 
that  quantity,  arrive  in  the  said  ship  or  vessel  called  the  "Countess  of  P]lgin,"  when 
the  said  ship  or  vessel  so  arrived  in  London  as  in  the  declaration  mentioned,  without 
any  default  or  negligence  on  the  part  of  the  defendants  ;  whereby,  without  any  default 
or  negligence  on  their  part  as  aforesaid,  the  defendants  were  unable  to  deliver  the 
said  fifty  cases  of  East  India  tallow,  or  any  pai't  thereof,  to  the  plaintiff's. 

The  plaintiffs  took  and  joineil  issue  on  these  pleas,  and  also  demurred  to  the  second 
plea,  the  grounds  of  demurrer  stated  in  the  margin  being, — "  that  the  second  plea 
affords  no  answer  to  the  action  ;  that  the  contract  to  deliver  declared  on  is  an  absolute 
contr-act,  and  not  dependant  upon  the  arrival  of  the  goods  in  the  ship  the  '  Countess 
of  Elgin.' "     Joinder 

A\'atkin  Williams,  in  support  of  the  demurrer  (a)'.  [87]  1 .  No  property  in  the 
tallow  passed  by  the  contract  to  the  plaintiff's,  for,  the  contract  would  have  been  satis- 
fied by  the  delivery  of  any  fifty  cases  of  tallow,  provided  it  answered  the  character 
of  that  which  was  agreed  to  be  delivered;  H'ait  v.  Baker,  2  E.xch.  1, — even,  perhaps, 
though  it  arrived  contemporaneously  liy  another  \'essel.  In  Alilridgcx.  Johnaon,  7  Ellis 
&  B.  885,  the  plaintiff  agreed  with  one  Knights  to  purchase  fi-om  him  100  out  of  "200 
quarters  of  bailey  which  the  plaintiff  had  seen  in  bulk  and  approved  of  ;  and  he  paid 
part  of  the  price  :  it  was  agreed  that  the  plaintiff'  should  send  sacks  for  the  biarley, 
and  that  Knights  should  fill  the  sacks  with  the  barley,  take  them  to  a  railway,  place 
them  upon  trucks  fi-ee  of  charge,  and  send  them  to  the  plaintiff;  the  plaintift'  sent 
sacks  enough  for  a  part  only  of  the  100  quarters;  these  Knights  filled;  and  Knights 
also  endeavoured  to  find  trucks  for  them,  but  was  unable  to  do  .so  :  the  plaintiff' 
repeatedl}'  sent  to  Knights  demanding  the  bailey  :  Knights  finally  detained  it,  and 
emptied  the  barley  from  the  sacks  into  the  bulk  :  and  the  court  held,  that  the  property 
in  so  much  of  the  barley  as  was  not  put  into  the  sacks  did  not  pass  to  the  plaintiff. 
Lord  Campbell,  Coleridge,  .).,  and  Erie,  J.,  also  held,  that  the  portion  put  into  the 
sacks  passed  to  the  plaintiff, — ha'sitante,  Crompton,  J.,  on  the  ground  that  it  did  not 
appear  quite  cleai-ly,  that,  at  the  time  when  the  plaintifi'  demanded  the  barlej',  he  knew 
that  any  portion  had  been  put  into  the  sacks,  and  that,  therefore,  his  assent  to  the 
particular  appropriation  was  doubtful.  Lord  Campbell  there  says :  "  No  rule  of  the 
law  of  vendoi-  and  purchaser  is  more  clear  than  this,  that,  until  the  [88]  appropriation 
and  separation  of  a  particular  (juantity,  or  signification  of  assent  to  the  particular 
quantity,  the  property  is  not  transferred  "  (d)'-.  And  Erie,  J.,  says  :  "It  is  clear,  that, 
where  there  is  an  agreement  for  the  sale  and  purchase  of  a  particular  chattel,  the  chattel 
passes  at  once.  If  the  thing  sold  is  not  ascertained,  and  something  is  to  be  done  before 
it  is  ascertained,  it  does  not  pass  till  it  is  ascertained."  2.  Assuming,  even,  that  the 
property  did  pass,  still  the  question  remains,  whether  the  contract  is  absolute,  or  subject 
to  a  condition  that  the  tallow  shall  arrive,  and  arrive  in  the  particular  ship.  It  is 
submitted  that  the  fair  construction  of  the  contract,  upon  all  the  authorities,  is,  that 
it  is  an  absolute  contract  dependant  onlj*  on  the  arrival  of  the  vessel ;  and  that  the 
defendants  are  not  excused  from  pei-forming  it,  even  though  its  performance  should 
without  an\'  default  of  theirs  become  impossible.  A  contract  for  the  sale  of  goods 
"on  arrival," — Boi/d  v.  Siffkin,  2  Campb.  .j26, — "to  be  shipped"  or  "to  arrive"  by  a 
particular  ship, — SpliJt  v.  Heath,  2  Campb.  57,  n.,  Loreff  v.  HamiUon,  5  M.  &  W.  6:59, 
Stockdak  V.  Dimhp,  6  M.  &  W.  224,  Johiu^mi  \.  Maalonald,  9  .M.  &  W.  GOO,— or,  "that 
may  be  loaded," — Hayward  v.  Scougall,  2  Campb.  56, — has  been  held  to  be  subject  to 

{ay  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were, — 

"That  the  second  plea  affords  no  answer  to  the  action. 

"  That,  by  the  contract,  the  defendants  were  boiuid  to  deliver  fifty  cases  of  East 
India  tallow  upon  the  arrival  of  the  '  Countess  of  Elgin,'  and  that  that  obligation 
was  not  conditional  upon  the  arrival  of  the  t-idlow  in  that  vessel. 

"  And  that  the  mere  inability  of  the  defendants  to  perform  their  contract  aft'ords 
no  answer  to  an  action  for  a  breach  of  it,  even  though  such  inability  was  occasioned 
without  any  fault  or  negligence  of  the  defendants." 

(a)'-  Qua're  whether  his  Lordship  did  not  mean  "and  signitication  of  assent  to  the 
appropriation  and  separation." 
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the  double  contingency  of  the  curival  of  the  vessel  named,  and  of  the  goods  being  on 
board.  In  Idle  v.  Thornhn,  i  Canipb.  274,  the  contract  was  contingent  on  the  aiiival 
of  the  tallow.  But  here  the  only  contingency  is,  the  arrival  of  the  vessel  named.  The 
case  of  Fi.schel  v.  Scott,  15  C.  B.  69,  as  explained  in  (iorrixsen  v.  I'errin,  ante,  vol.  ii., 
p.  (iSl,  is  also  an  authority  to  shew  that  ihc  non-arrival  of  the  tallow  on  board  the 
"Countess  of  Elgin '"  did  not  e.xcuso  the  defendants  for  the  nonperformance  of  their 
contract.  In  GonU-sen  v.  I'cnin,  A.  contracted  to  sell  to  [89]  B.  1170  bales  of  gamliicr, 
"now  on  passage  from  Singapore,  and  expected  to  airive  in  Ijondon  per  '  Kavenscraig  ' 
and  'Lady  Agnes  Dufi';'"  and  this  was  held  to  be  a  warranty  that  the  goods  were 
then  on  passage.  Cockburn,  C.  J.,  in  giving  the  judgment  of  the  court,  there  .says: 
"  Without  desiring  at  all  to  interfere  with  the  rule  laid  down  in  the  cases  referred  to, 
we  may,  in  passing,  observe  that  we  think  it  has  been  carried  far  enough,  and  that  its 
eft'ect  may  have  been  to  introduce  uncertainty  into  contracts  which  were  not  intended 
by  the  parties  to  l)o  contingent  on  accidental  circumstances,  such  as,  the  transfer  of  a 
cargo  from  one  ship  to  another.  We  are,  however,  of  opinion  that  the  present  case  is 
plainly  distinguishable  fi'om  those  referred  to,  by  the  statement  that  the  goods  were 
on  board  at  the  time  the  contract  was  entered  into.  We  are  of  opinion  that  this  state- 
ment amounts  to  a  warranty  ;  and  although,  if  circumstances  had  subsequently  occurred 
whereby  the  arrival  of  the  goods  had  been  prevented,  the  defendants  might  have  been 
protected  by  the  words  '  expected  to  arrive,'  we  think  they  cannot  resort  to  them  to 
get  rid  of  the  positive  assurance  that  the  goods  were  then  on  their  passage;  on  the 
faith  of  which,  possibly,  the  purchaser  may  have  entered  into  the  contract  to  l>uy."  So, 
here,  the  defendants  might,  if  they  chose,  have  inserted  in  the  contract  words  which 
would  have  made  the  delivery  of  the  tallow  contingent  on  the  double  event.  But  not 
having  done  so,  their  contract  became  absolute  on  the  arrival  of  the  vessel.  And  this 
con.struction  is  in  no  degree  affected  by  the  stipulation  for  payment  within  a  limited 
time  after  the  landing  of  the  goods. 

Coleridge,  contra  ((().  1.  This  is  a  contract  for  the  sale  of  a  specific  ipiantity  of 
tiillow,  and  consccjuently  [90]  immediately  on  the  signing  of  the  document,  the  property 
in  the  subject  matter  of  the  sale  passed  to  the  purchaser:  and,  if  the  goods  had  been 
burnt  or  lost  on  the  voyage,  the  defendants  would  clearly  have  been  enianci])atcd  from 
the  performance  of  their  contiact,  the  performance  having  Ijy  no  default  on  tlu'ir  part 
become  itupossible.  2.  Assuming  that  not  to  be  so,  the  conti'act  is  conditional  on  the 
safe  arriv.d  of  the  "  Countess  of  I'Jlgin  "  with  the  50  cases  of  tallow  on  board.  This  would 
be  the  natural  and  fair  interpretation  of  the  contract,  if  the  matter  were  res  integra. 
The  price  is  to  be  paid  "  in  cash  fourteen  days  after  tinishing  the  landing  thereof : " 
and  the  tallow  is  to  be  delivered  "  on  safe  arrival  of  a  certain  ship  or  vessel  called  the 
'Countess  of  Elgin.'"  In  Buijd  v.  Sijfkin,  2  C'ampb.  .'525,  the  contract  was  as  follows, — 
"Sold  for  .Mr.  H.  Sitt'kin  to  Mr.  M.  Boyd,  about  thirty-two  tons,  more  or  loss,  of 
Riga  Kliine  hemp,  on  arrival  per  '  Fanny  '  and  '  Almira,'  at  821.  10s.  per  ton,  &{:,.,  from 
the  lantling  scale,"  iVc.  :  and  it  was  held  that  this  meant  on  arrival  of  the  goods  which 
the  vessel  was  expected  to  bring;  and  that,  the  vessel  ariiving  emj)ty,  without  any 
default  on  the  part  of  the  vendor,  he  was  not  liable  to  the  purchaser  for  the  non- 
delivery. Haurs  V.  lluinliic,  2  Campb.  ;527,  n.,  is  I'atlicr  more  in  point.  There,  the 
[91]  contract  was  in  these  terms, —  '  I  have  this  day  sold  for  and  1)\'  your  older,  on 
arrival,  100  tons,  more  or  less,  of  TeneriH'e  liarilla,  in  your  '  Bon  Fim,'  from  Teneiifle, 
to  Messrs.  llawes  ^V  Co.,  at  ils.  pel'  cwt,"  &(i.  The  '  Bon  Fim,'  from  accidental  circum- 
stances, and  without  any  default  on  the  part  of  the  sellers,  arrived  without  any  barilla. 
Baron  Wood  was  of  opinion  that  the  contract  was  conditional  ;  and  the  court  of  l^)ueen's 
Bench  unanimously  agreed  with  him.     [Crowder,  .1.     Have  3'ou  found  any  ciise  where 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were, — 

"That,  u])on  the  true  construction  of  the  contiact  mentioned  in  the  declaration,  the 
property  in  the  lifty  cases  of  tallow  ascertained  and  on  board  the  'Countess  of  Elgin,' 
passed  to  the  plaintill's  by  the  said  contract,  and  that  the  said  cases  of  tallow  were 
the  projierty  and  in  the  possession  and  at  the  risk  of  the  |)laintitl's  from  the  time  of 
the  making  thereof : 

"  .\nd  that  the  said  contiact  was  not  an  absolute  contract  on  the  dcfcnd.ints'  part, 
to  deliver  to  the  plaintill's  the  said  cases  of  tallow  on  the  arrival  of  the  'Countess  of 
Elgin,'  but  a  contract  on  their  iiari  to  deliver  to  the  plaintill's  the  said  cases  of  tallow 
on  the  safe  arrival  of  tho  'Countess  of  Elgin  '  with  the  said  (Mises  of  tallow  on  board." 
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"  oil  arrival  of  a  certain  ship  "  has  been  construed  to  mean  "  on  her  arrival  with  the 
goods  on  board?"]  That  was  assumed  in  Idle  v.  Tlwndon,  3  Campb.  37-1.  In  Ahwyn 
V.  Fryor,  K.  &  M.  40G,  the  contract  was  as  follows, — "London,  30  March,  1825.  Sold 
this  day,  by  order  of  Messrs.  Prior  &  Co.,  all  the  Galipoli  oil  on  board  the  'Thomas,' 
Captain  Nichols,  above  ninety  tuns,  say  thirt}'  to  fortj'  tuns  (more  or  less),  direct  from 
Galipoli,  on  arrival  in  Great  Britain,  at  .541.  per  tun  of  236  gallons,  duty  paid ;  usual 
allowance  for  dirt,  grease,  and  water :  to  be  delivered  by  sellers  on  a  wharf  in  Great 
Britain,  to  be  appointed^by  the  bu}'ers,  with  all  convenient  speed,  but  not  to  e.xceed  the 
30th  of  June  next,  and  taken  at  the  King's  landing  scale,  and  to  be  paid  for  in  fourteen 
days  from  landing,  in  ready  money,  allowing  seven  months'  discount."  The  ship  did 
not  arrive  until  the  4th  or  5th  of  July,  and  the  buyers  declined  to  accept  the  oil,  and 
brought  an  action  for  the  alleged  breach  of  contract.  For  the  defendants  it  was 
objected  "  that  the  arrival  was  a  condition  precedent  to  the  sale,  and  that  the  sellers 
meant,  not  to  warrant  the  arrival  of  the  oil  by  the  30th  of  June,  but  that,  if  the  oil 
did  not  arrive  sooner,  the  buyers  would  not  be  bound  to  accept  it : "  and  Abbott,  C.  J., 
assenting  to  this  view,  nonsuited  the  plaintiti'.  In  Lovatt  v.  Hamilton,  5  M.  &  W.  639, 
the  defendants,  by  their  broker,  entered  into  a  contract  [92]  for  the  .sale  to  the  plaiu- 
tifl's  of  "  50  tons  of  palm-oil,  to  arrive  per  the  '  Mansfield,' at  321.  per  ton,  &c.  :  in  case 
of  non-arrival,  or  the  vessels  not  having  so  much  in  after  delivery  of  former  contracts, 
this  contract  to  be  void."  At  the  time  this  contract  was  entered  into,  the  defendants 
had  several  vessels  on  the  coast  of  Africa  for  the  purpose  of  obtaining  palm-oil,  and, 
amongst  others,  the  "  Mansfield  "  and  the  "  Watt."  After  the  date  of  the  contract,  the 
"  Mansfield  "  was  loaded  with  315  tons  of  palm-oil,  and  sailed  homewards.  On  her  arri\'al 
at  Cameroons,  the  defendants'  agent  ordered  the  Captain  of  the  "  Mansfield"  to  trans-ship 
part  of  her  cargo  to  the  "  Watt,"  which  was  the  larger  vessel.  This  trans-shipment  was 
accordingly  made  bona  fide  and  without  fraud,  for  the  purpose  of  enabling  the  "  Watt " 
to  proceed  home  with  a  full  cargo.  The  "  ^\'att  "  proceeded  on  her  voyage,  and  arrived 
in  Liverpool  on  the  8th  of  April,  1838,  and  the  "  Mansfield,"  on  the  20th  of  May  following. 
The  "  Mansfield,''  on  her  arrival,  had  on  board  235  tons  of  palm-oil,  but  the  contracts 
made  previously  to  the  above  contract  amounted  to  228  tons,  leaving  only  seven  tons 
applicable  to  this  contract,  which  were  delivered  by  the  defendants  to  the  plaintitt's. 
In  an  action  for  the  non-delivery  of  the  oil,  it  was  held  that  the  arrival  of  the  oil  in 
the  "  Mansfield  "  was  a  condition  precedent,  and  that  the  plaintiffs  were  not  entitled  to 
the  oil  brought  by  the  "  Watt."  There  is  iio  substantial  ditterence  between  that  case 
and  this  :  the  two  contracts  are  almost  identical,  .^lockdalu  v.  Duulop,  6  M.  &  W.  224, 
only  shews  that  a  contract  for  the  sale  of  goods  "to  arrive"  by  a  particular  vessel,  is 
a  contract  to  sell  the  goods  when  they  arrive.  Johnsun  v.  Mucdomdd,  9  M.  &  VV.  600, 
however,  is  expressly  in  point ;  there,  the  defendant  by  a  bought  and  sold  note  agreed 
to  sell  to  the  plaintiffs  "  100  tons  of  nitrate  of  soda,  at  18s.  per  cwt,  to  arrive  ex  '  Daniel 
Grant ; '  to  be  taken  from  the  [93]  quay  at  lauding  weights,"  &c.  :  and  below  the 
signature  of  the  brokers  there  was  the  following  memorandum, — "  Should  the  vessel 
be  lost,  this  contract  to  be  void  :  "  and  it  was  held  that  the  contract  did  not  amount 
to  a  warranty  on  the  part  of  the  seller  that  the  nitrate  of  soda  should  arrive  if  the 
vessel  arrived,  but  to  a  contract  for  the  sale  of  goods  at  a  future  period,  subject  to  the 
double  condition,  of  the  arrival  of  the  vessel,  with  the  specified  cargo  on  board. 
[Crowder,  J.  By  the  terms  of  the  contract  there,  the  condition  was  that  the  soda 
should  airive.]  So  here,  the  tallow  is  to  be  delivei'ed  on  the  safe  arrival  of  the  ship, — 
having  the  tallow  on  board,  of  course  ;  and  the  price  is  to  be  paid  "  fourteen  days  after 
finishing  the  landing  thereof."  Unless  both  ship  and  goods  arrive,  the  contract  cannot 
be  performed.  Parke,  B.,  in  giving  judgment,  there  says  :  "  I  admit,  that,  in  the  cases 
which  have  been  referred  to,  with  the  e.\:ception  of  Lonitt  v.  llamUton,  5  M.  &  \V.  644, 
and  Utovkdale  v.  Dualop,  6  M.  &  W.  224,  the  words  used  in  the  contract  entered  into, 
were  not  simply  the  words  '  to  arrive,'  l)ut  were,  that  the  contract  was  to  be  completed 
'  on  arrival '  of  the  vessel.  It  appears  to  me,  however,  that  the  meaning  of  both  these 
expressions  is  precisely  the  same.  This  is  a  contract  not  passing  any  property  in  any 
existing  chattel  on  board  the  vessel  at  the  time  it  was  entered  into,  but  merely  an 
agreement  for  the  sale  and  delivery  of  a  portion  of  her  cargo  at  a  future  period,  viz. 
when  the  \'essel  should  arrive  :  in  short,  that  the  goods  are  to  be  delivered  at  the  quay 
out  of  the  vessel,  if  she  should  arrive  ;  in  order  to  fulfil  which  condition,  a  double 
event  must  take  place,  viz.  the  arrival  of  the  \essel  with  the  nitrate  of  soda  on  board. 
Such  was  the  meaning  put  by  the  court  on  a  similar  contract  in  Lovalt  v.  llainiUon  ; 
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iuid  I  must  own  that  1,  for  my  own  part,  never  Iiafl  the  least  douht  [94]  as  to  the 
meaning  of  these  words.  The  word  'to'  docs  not  mean  that  the  goods  'shall  '  arrive, 
but  merely  that  they  shall  be  sold  on  their  arri\-al.  I  think,  therefore,  that,  according 
to  its  true  meaning,  the  language  of  this  contract  renders  the  performance  of  it 
conditional  on  a  double  event, — the  ari'ival  in  safety  of  the  vessel  and  her  cai-go." 
[Crowder,  J.  The  question  is  whether  the  defendants  do  not  by  the  terms  of  this 
contract  guarantee  that  the  "  Countess  of  Elgin  "  shall  have  the  50  cases  of  tallow  on 
board,  and  that  the  plaintill's  shall  have  them  if  the  vessel  arrives.]  The  stipulation 
as  to  payment  fourteen  days  after  lauding,  it  is  submitted,  negatives  that  being  the 
true  construction  of  the  contract. 

Williams,  in  reply.     No  property  in  any  specific  tallow  passed  by  this  contract. 

tWilles,  J.  The  court  are  all  of  opinion  that  this  is  not  a  .sale  of  a  specific  chattel.] 
n  order  to  satisfy  the  contract,  it  was  not  necessary  that  the  .50  eases  of  Uillow  should 
arrive  by  this  particular  ship.  It  is  not  a  contract  for  tallow  "  to  arrive  ex  '  The 
Countess  of  Elgin.'"  In  Alcwi/n  v.  I'ryor,  K.  &  M.  40G,  the  sale  was  subject  to  the 
condition  that  the  goods  should  arrive  Ijy  a  gi\'en  day  :  that  ca.se,  therefore,  has  no 
application.  [\\'illes,  J.  It  is  to  be  regretted  that  the  note  is  not  set  out  in  terms  in 
the  pleadings.]  In  Juhnsoii  v.  Mardonald,  9  M.  &  \^\  GOO,  the  only  question  was, 
whether  the  words  "to  arrive  ex  'Daniel  Grant'"  amounted  to  a  warranty,  or  merely 
to  a  condition  of  sale,  not  whether  they  amounted  to  a  condition  of  delivery. 
Alderson,  B.,  says, — "When  goods  are  to  be  sold  on  a  condition  to  take  effect  at  some 
future  time,  I  agree  in  thinking  that  it  is  more  rational  to  construe  the  words  'to 
arrive '  in  the  light  of  a  condition,  than  as  amounting  to  a  warranty."  It  may  bo 
conceded  that  the  arrival  of  [95]  the  ship  here  was  a  condition  precedent  to  the 
obligation  on  the  defendants'  part  to  deliver  the  tallow  ;  but  the  arrival  of  the  ve.ssel 
is  the  only  event  pi'ovided  for  :  and  the  absolute  character  of  the  contract  is  in  no 
degree  altered  or  affected  liy  the  subsequent  stipulation  that  the  defendant  shall  ])ay  for 
the  tallow  in  a  given  time  after  the  defendants  have  performed  their  conti-act  by  com- 
pleting the  delivery  of  it. 

\\'|],i,i.AM(i,  J.  As  to  the  first  point,  the  court  entertain  no  doulit  at  all.  It  is 
clear  that  the  contract  would  have  been  satisfied  by  the  delivery  of  any  50  cases  of 
tallow  answering  the  description  given.  Clearly,  therefore,  no  property  in  any 
particular  tallow  passed  by  the  bargain.  The  second  point,  however,  presents  some 
nicety  ;  and,  as  it  is  likely  to  be  one  of  general  application,  we  will  take  a  little  time 
to  deliberate  upcjn  it.  « 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court : — 

The  principles  of  law  applicable  to  this  case  are  undisputed.  Where  there  is  an 
agreement  to  deliver  goods  to  a  vendee  on  a  certain  condition,  and  the  condition 
(without  any  defaidt  on  the  part  of  the  vendor)  never  comes  to  pass,  it  is  plain  that 
he  will  not  be  lialile  for  a  non-delivery.  l!ut,  where  the  agreement  is  absolute,  or 
conditioned  on  an  event  which  happens,  the  vendor  will  be  liable  for  a  breach,  although 
he  could  not  hel|)  the  non-performance;  for,  it  is  his  own  heedlessness,  if  ho  runs  the 
risk  of  undertaking  to  perform  an  impossibility,  when  he  might  have  provided  against 
it  by  his  contract. 

The  ciuestion,  therefore,  is,  whether  the  agreement  to  deliver  the  tiiUow,  stated  in 
the  declaration  in  this  [96]  case,  is  conditional  on  the  arrival  of  the  ship  mercl)',  or 
on  her  arrival  with  the  goods  on  board.  The  contract  alleged  is,  to  sell  the  tallow  at 
a  certain  price,  to  be  paid  for  fourteen  days  after  tinisliing  the  landing, — to  be  delivered 
on  safe  arrival  of  the  "  Countess  of  Elgin."  The  plaintill's  comIimkI  th.it  this  is  an  absolute 
contract  to  sell  and  deliver  the  tallow,  provifled  the  sliij)  arrives.  The  defendants 
insist,  that,  as  the  price  is  not  to  be  paid  till  a  certain  time  after  the  landing,  there  is 
also  an  implied  condition  that  the  tallow  shall  arrive  in  the  ship.  Now,  if  there  were 
no  such  stipulation  as  to  the  time  of  payment,  the  contract  would  suiely  be,  to  deliver 
the  tallow  out  of  the  ship  if  she  ari'ived,  whether  it  should  be  possible  oi'  impossible 
to  perform  the  contract.  How,  then,  can  it  make  any  ditVercnce,  that  the  pl.-iintiU's 
undertake,  in  case  the  contract  is  performed  by  the  defendants'  delivering  the  tallow- 
out  of  the  ship,  to  pay  for  it  within  .-i  certjiin  time  after  it  is  landed.  We  think  that 
this  stipulation  introduces  no  additional  condition,  and  that,  as  the  shi])  has  arrived, 
there  was  nothing  to  ab.sohe  the  <lefend.uits  from  performing  their  contract,  and, 
consc(iuently,  that  they  arc  liable  for  a  breach  of  it. 

Judgment  for  the  plaintitl's. 
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[97]     Reindel  v.  Schell.     Feb.  10th,  1858. 

[S.  G.  27  L.  J.  C.  P.  146;  -1  Jur.  N.  S.  310.] 

The  declaration  stated,  that,  by  a  memorandum  of  agreement  made  between  the 
plaintiff  of  the  one  part  and  the  defendant  of  the  other  part,  it  was  witnessed,  that, 
in  consideration,  &c.,  the  defendant  agreed  to  become  and  l)e  for  five  years  assistant 
to  the  plaintiff  in  his  art  and  profession  of  photographic  colourer  or  painter,  and 
would  during  the  term  give  up  his  whole  time  and  attention  to  superintending  the 
same,  in  retouching  and  perfecting  all  such  portraits,  &'c.  as  should  be  coloured  or 
painted  by  the  plaintiff  in  the  prosecution  of  his  said  art  or  profession,  and  as  the 
plaintiff' should  from  time  to  time  require, — that  the  defendant  would  not  at  any 
time  duriiig  the  term  take  employment  from  any  other  person,  or  be  otherwise 
engaged  in  colouring,  &c.  any  photographic  portrait,  &c., — that  the  defendant  would 
during  the  term  do  and  pei'form  all  such  acts,  &c.  in  or  relating  to  the  said  ait  or 
pi-ofession  as  the  plaintiff'  should  direct,  and  would  not  reveal  any  secret  relating 
thereto, — and  that  the  defendant  would  be  just  and  faithful  in  his  dealings,  &c.  : 
that  it  was  thereliy  further  witnessed,  that,  for  and  in  consideration  of  the  agreement 
on  the  defendant's  part,  the  plaintiff'  thereljy  agreed  to  pay  the  defendant  weekly 
a  certain  specified  remuneration  for  every  portrait,  &c.  which  he  should  retouch  to 
the  plaintiff''s  satisfaction,  and  to  guarantee  that  the  defendant  should  be  continually 
supplied  with  photographic  portraits  to  be  retouched,  &c.  :  and  that,  lastly,  it  was 
thereby  mutually  agreed  and  declared  by  and  between  the  plaintiff'  and  the  defen- 
dant, that  they  should  respectively  forfeit  the  sum  of  5001.,  to  be  paid  to  the  other 
of  them  as  liquidated  damages,  in  the  case  of  any  breach  being  made  by  either  of 
them  in  the  true  performance  of  the  terms  and  conditions  of  the  said  agreement. 
After  averring  performance  by  the  plaintiff'  of  all  things  necessary  to  entitle  him  to 
have  the  agreement  performed  by  the  defendant,  the  declaration  alleged  for  breaches, 
— that  the  defendant  did  not  continue  the  assistiint  of  the  plaintiff'  for  the  stipulated 
period,  nor  give  the  whole  of  his  time  in  retouching  portraits,  &c.  as  required, — 
— that,  during  that  period,  he  took  employment  from  other  persons, — that  he 
refused  to  perform  certain  acts  in  and  relating  to  the  said  art  or  profession  as  the 
plaintiff'  required,  and  divulged  secrets,  &c., — and  that  the  defendant  did  not  nor 
would  duiing  the  term  be  just  and  faithful  in  his  dealings,  &c. ;  and  it  concluded 
as  follows:  "by  reason  of  which  said  several  premises  the  defendant  forfeited  and 
became  liable  under  and  by  virtue  of  the  agreement  to  pay  to  the  plaintiff'  the  said 
sum  of  5001.,  as  liquidated  damages,  but  the  defendant  has  not  paid  the  same,  or 
any  part  thereof,  and  the  plaintiff  claims  5001." — The  defendant  pleaded,  "to  the 
plaintiff's  claim  of  5001.  as  and  for  liquidated  damages,"  that  the  said  memorandum 
of  agreement  was  and  is  in  the  words  and  figures  following  (setting  it  out)  ;  aver- 
ment, that  the  5001.  in  the  agreement  mentioned  was  a  penalty,  and  not  liquidated 
damages,  and  that  the  defendant  was  not  liable  to  pay  to  the  plaintiff  the  said  sum 
of  5001.  as  and  for  liquidated  damages,  in  manner  and  form  as  in  the  declaration 
alleged: — Held,  on  demurrer  (dubitant*  Willes,  J.),  that  the  concluding  averment 
in  the  declaration,  that  the  defendant  became  liable  to  pay  the  5001.  as  liquidated 
damages,  but  had  not  paid  the  s.ame,  was  a  mere  erroneous  allegation  of  an  infeience 
of  law,  and  immaterial,  it  being  sufficiently  apparent  ou  the  declaration  that  the 
5001.  was  a  penalty,  and  not  liquidated  damages,  and  that  the  plea  was  bad,  as 
being  a  mere  plea  to  damages. 

The  declaration  stated,  that,  b}'  a  memorandum  of  agreement  in  writing  made  and 
dated  the  6th  of  September,  1853,  between  the  plaintiff'  of  the  one  part,  and  the 
defendant  of  the  other  part,  after  reciting  as  therein  is  recited.  It  was  witnessed,  that, 
in  con.sideration  of  the  plaintiff  having,  at  the  request  of  the  defendant,  paid  the 
expenses  of  the  defendant's  journey  to  London,  and  for  other  the  considerations  in 
the  said  agreement  and  thereinafter  e.xpressed,  the  defendant  agreed  with  the  plaintiff' 
forthwith  to  become  and  be,  [98]  and  continue  thenceforth  during  the  term  of  five  years, 
to  be  computed  fi-om  the  day  of  the  date  of  the  said  agreement,  if  the  plaintiff'  and  the 
defendant  should  both  of  them  so  long  live,  assistant  of  and  to  the  plaintiff'  in  his  the 
plaiiitifl"s  art  and  profession  of  photographic  colourer  or  painter,  and  sliouhl  and  would 
during  the  said  term  give  up  his  whole  time  and  attention  to  superintending  the  same, 
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in  retouching  and  perfecting  all  such  portraits,  pictures,  an<l  other  articles  and  things 
as  should  be  coloured  or  painted  by  the  plaintiff  in  the  prosecution  of  his  said  art  or 
profession,  and  as  the  plaintifi'  should  from  time  to  time  reipiire  the  same  to  1)6  done  ; 
and  that  the  defendant  should  not  nor  would  at  any  time  during  the  said  term  take 
employment  from  any  other  person  oi'  persons  whatsoever,  or  l)e  otherwise  engaged 
in  colouring  or  painting,  or  in  retouching,  any  photographic  portrait  or  other  picture ; 
and  also  that  he  the  defendant  should  and  would,  during  the  said  term,  do  anrl  perform 
all  such  acts,  matters,  and  things,  in  and  about  or  relating  to  the  said  art  or  pi'ofcssion, 
as  the  plaintifT  should  from  time  to  time  direct,  order,  and  aj)point,  and  should  not 
nor  would  at  any  time  thereafter,  without  the  consent  in  writing  of  the  plaintift', 
divulge  or  make  known  any  trust,  secret,  or  dealing  of  or  relating  to  the  said  art  or 
profession  ;  and  that  he  the  defendant  should  and  would  during  the  said  term  be 
just  and  faithful  to  the  plaintiff  in  all  his  dealings  and  transactions  coinieeted  with 
the  said  art  or  profession  ;  And  it  was  thereby  further  witnessed,  that,  for  and  in  con- 
sideration of  the  agreement  therein  above  and  thereinbefore  contained  on  the  part  of 
the  defendant  to  be  by  him  observed  and  kept,  the  plaintitf  did  thereby  agree  with 
the  defendant  to  pay  the  defendant  weekly  and  ever}'  week  a  remuneration,  for  every 
portrait,  picture,  or  other  article  or  thing  which  he  should  [99]  well  and  perfectly 
retouch  to  the  satisfaction  of  the  plaintiff,  at  and  after  certain  rates  specified  in  that 
behalf  in  the  said  agreement,  or  to  be  from  time  to  time  settled  and  determined 
between  them,  and  to  guarantee  that  the  defendant  should  be  continually  supplied 
with  photographic  portraits  or  pictures  by  the  plaintitf,  to  be  retouched  and  perfected 
under  tiie  plaintiff's  direction  by  the  defendant  in  pursuance  of  the  said  agreement : 
And  lastly  it  was  thereby  mutually  agreed  and  declared  by  and  between  the  plaintiff 
and  the  defendant,  that  they  should  respectively  forfeit  the  sum  of  5001.,  to  be  paid 
to  the  other  of  them  as  liquidated  damages,  in  the  case  of  any  breach  being  made  by 
either  of  them  in  the  true  performance  of  the  terms  and  conditions  of  the  said  agree- 
ment :  That,  after  the  making  of  the  said  agreement,  and  before  any  breach  thereof 
by  either  of  the  parties  thereto,  and  during  the  said  term  of  five  years,  on  the  "JDth  of 
June,  18.55,  by  a  certain  other  nicnioiandum  of  agreement  made  and  dated  on  that 
day,  between  the  plaintiii'of  the  one  part,  and  the  defendant  of  the  other  part, — after 
reciting  that  the  defendant  had  since  the  date  of  the  first  aljove-mentioned  agreement 
continued  with  and  acted  for  the  plaintiff  as  an  assistant  in  his  .said  profession,  in 
accordance  with  the  terms  of  the  .said  agreement ;  and  that  the  defendant  had,  at  the 
request  of  the  plaintiff,  and  for  the  considerations  thereinafter  expressed,  agreed  with 
the  plaintiff  to  continue  as  such  assistant  for  the  further  term  of  three  years  after  the 
expiration  of  the  said  term  of  five  years,  if  both  of  them  should  so  long  live,— It  was 
witnessed  that,  in  consideration  of  the  defendant  binding  himself  to  continue  the 
assistant  of  the  plaintiff  for  the  further  term  of  three  years  from  and  after  the  expira- 
tion of  the  .said  term  of  live  yeai-s,  the  plaintiff  agreed  with  the  defendant  that  the 
plaintiti' should  and  would,  on  and  after  [100]  the  (Jth  of  September,  LSoG,  during  the 
lemainder  of  the  .said  term  of  five  years,  pay  to  the  defendant  as  a  remuneration  for 
his  services  as  such  assistant,  for  every  p  'rtrait,  picture,  oi'  other  article  which  he 
should  well  and  perfectly  I'etouch  to  the  satisfaction  of  the  piaiiitiH',  at  and  after 
certain  rates  or  scales  in  the  secondly  mentioned  agreement  \t\  that  liehalf  particularly 
specified  and  set  forth,  the  same  being  larger  and  increased  rates  and  scales  of  remune- 
ration than  and  over  the  rates  and  scales  in  the  first  agreement  mentioned  ;  and  it  was 
by  the  second  memorandum  of  agreement  mutually  agreed,  that,  during  the  remainder 
of  the  said  term  of  five  years,  the  plaintili' should  be  onl}'  liable  and  bound  to  pay  to 
the  defendant  from  week  to  week  after  the  rate  or  scale  mentioned  in  the  first  menio- 
I'andum  of  agreement,  and  that  the  dili'erenee  payable  to  the  defendant  on  and  according 
to  the  said  larger  and  increaseil  rates  or  scales  should  be  ])ayable  and  [)aid  by  the 
])laintiir  to  the  defendant  on  the  (Jth  of  September,  I85.S  :  And  tiie  ijlaiiitifi' agieed 
with  the  defendant,  thai,  for  eveiy  portrait,  picture,  or  article  which  he  should  diu'ing 
the  extended  period  of  three;  years  well  aird  iicifi'C'tly  colour  oi'  i'etouch  to  the  satis- 
faction of  the  plaintiff,  lie  the  ])laintifi'  would  weekly  pay  to  the  tlefendant  after  the 
iircicased  and  larger'  rate  or  scale  iir  the  second  rncmorairdurn  of  agr'eement  s])ecified, 
and  that  the  ilefeirdant  siiould  during  such  extended  period  of  three  years  be  corrtinu- 
ally  su])plicd  with  [)hotogr'aphic  poiti'aits  oi'  pictiu'cs  to  bo  retouched  anil  ])crfectcd 
uirdci'  the  direction  of  the  plaiirtitl';  And  the  deferrdant,  foi'  the  corrsiderations  in  this 
Ijelialf  aforesaid,  agreed  with  the  plaiirtitl'  that  he  the  defeiiilant  would,  during  the 
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remainder  of  the  said  term  of  five  yeius,  faithfully  and  trul\'  perform  his  part  of  the 
said  agreement,  and  that  he  would  during  the  said  extended  period  of  three  [101] 
years  be  and  continue  the  assistant  of  the  plaiutitf  in  his  said  art  or  profession,  and 
upon  the  same  terms  and  conditions  as  were  mentioned  and  contained  in  the  said  first 
memorandum  of  agreement,  save  so  far  as  the  same  were  varied  by  the  said  second 
memorandum  of  agreement:  And  lastly,  it  was  by  the  said  second  memorandum  of 
agreement  mutually  agreed  and  declared  by  and  between  the  plaintiff'  and  the  defen- 
dant, that  they  should  be  respectively  subject  to  the  forfeiture  of  the  sum  of  5001.,  to 
be  paid  to  the  other  of  them  as  licjuidated  damages,  in  the  event  of  any  breach  being 
made  by  either  of  them  in  the  true  performance  of  the  terms  and  conditions  of  the 
said  second  memorandum  of  agreement :  Averment,  that,  since  the  making  of  the  said 
several  agreements  hitherto,  the  plaintiff  had  done  everything  on  his  part  in  the  said 
agreements  and  each  of  them  contained  to  be  by  him  done,  and  had  always  been  ready 
and  willing  to  do  everything  in  the  .said  agreements  and  each  of  them  contained  which 
he  ought  on  his  part  to  do,  and  everything  had  happened  necessary  to  entitle  him  to 
have  the  .said  last-mentioned  agreement  performed  by  the  defendant  on  his  part ;  but 
that  the  defendant,  since  the  making  of  the  said  last-mentioned  agreement,  had  broken 
and  neglected  and  refused  to  perform  the  same,  in  this,  that,  during  the  said  term  of 
five  years  in  the  said  first  memorandum  of  agreement  mentioned,  he  did  not  nor  would 
continue  the  assistant  of  the  plaintiff  in  his  said  art  or  profession,  nor  did  nor  would 
give  up  his  whole  time  or  attention  to  superintending  the  same,  in  retouching  the  said 
portraits,  pictures,  and  other  articles  and  things  as  agi-eed,  and  as  the  plaintiff"  required  ; 
and  in  this,  that  the  defendant  did,  during  the  said  term  of  five  years,  take  employ- 
ment from  persons  other  than  the  plaintiff",  and  was  and  became  engaged  in  colouring, 
painting,  and  retouching  photographic  [102]  portraits  and  pictures  otherwise,  that  is 
to  say,  on  his  own  liehalf,  and  for  other  persons  than  the  plaintiff",  than  was  agreed 
between  the  defendant  and  the  plaintiff';  and  in  this,  that,  during  the  said  term  of 
five  years,  the  defendant  did  not  nor  would  do  or  perform  certain  acts,  matters,  and 
things  in,  about,  and  relating  to  the  said  art  and  profession,  as  the  plaintiff  did  from 
time  to  time  during  the  said  terra  direct,  order,  and  appoint  the  defendant  to  do  and 
perform,  and  did,  during  the  said  terra,  without  the  consent  in  writing  of  the  plaintiff, 
divulge  and  make  known  certain  trusts,  secrets,  and  dealings  of  and  relating  to  the 
said  art  and  profession  ;  and  in  this,  that  he  the  defendant  did  not  nor  would,  during 
the  said  term  of  five  years,  be  just  and  faithful  to  the  plaintiff"  in  his  dealings  and 
transactions  connected  with  the  said  ai't  or  profession  :  By  reason  of  which  said  several 
premises  the  defendant  forfeited  and  became  liable,  under  and  by  virtue  of  the  agree- 
ments aforesaid,  to  pay  to  the  plaintiff'  the  said  sum  of  .5001.  as  liquidated  damages, 
but  the  defendant  had  not  paid  the  same,  or  any  part  thereof :  And  the  plaintiff" 
claimed  .5001. 

Third  plea, — to  the  plaintiff's  claim  of  5001,  as  and  for  liquidated  damages, — that 
the  said  memorandura  of  agreement  in  the  declaration  firstly  mentioned  was  and  is  in 
the  words  and  figures  following,  that  is  to  say,  "  Memorandura  of  an  agreeraent  made 
the  6th  day  of  September,  1S53,  Between  Albert  Keindel,  of  Nuremberg,  photo- 
graphic artist,  of  the  one  part,  and  Anton  Schell,  of  Frankfort-on-the-Maine,  artist,  of 
the  other  part :  Whereas  the  said  Albert  Reindel  practises  the  art  or  profession  of 
colouring  photographic  porti'aits  and  other  photographic  pictures,  and,  in  the  pursuit 
of  that  art  or  profession,  accepts  public  and  other  engagements  to  colour  all  such 
portraits  and  other  photographic  pictures  as  shall  be  required,  at  such  public  esta- 
[103]-blishments,  or  by  the  private  persons  with  whom  he  shall  enter  into  engage- 
ments :  And  where.is,  he  the  said  Albert  Keindel,  having  occasion  for  an  assistant  in 
his  art  or  profession  of  a  photographic  painter,  to  retouch  and  perfect  under  his 
immediate  guidance  and  direction  the  various  portraits  and  other  pictures  which  in 
the  course  of  his  public  and  other  engagements  he  shall  be  required  to  colour  as  afore- 
said, hath  applied  to  the  said  Anton  Schell  to  become  his  assistant  to  retouch  and 
perfect  all  such  portraits,  pictures,  and  ocher  drawings  which  the  said  Albert  Reindel 
shall  undertake  to,  and  shall,  colour  as  aforesaid  ;  which  he  the  said  Anton  Schell  hath 
agreed  to  do,  for  the  period,  and  upon  the  tei'ms,  hereinafter  raentioned  :  Now,  this 
memorandum  of  agreement  witnesseth,  that,  in  consideration  of  the  said  Albert 
Reindel  having  paid  the  costs  and  expenses  of  the  journey  of  the  said  Anton  Schell 
to  London,  and  for  the  considerations  hereinafter  contained  and  on  the  part  of  the 
said  Anton  Schell  to  be  observed  and  performed,  he  the  said  Anton  Schell,  for  him- 
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self,  his  executors  and  administrators,  doth  undert;ike,  promise,  and  agree  to  and  with 
the  said  Albert  Keiiidel,  that  he  the  said  Anton  .Schell  shall  and  will  henceforth, 
during  the  term  of  five  j'ears,  to  be  computed  irom  the  day  of  the  date  of  these 
presents,  if  both  of  them  the  said  Albert  Reindel  and  Anton  8chell  shall  so  long  live, 
become,  be,  and  continue  assistant  of  the  said  Albert  Keindel  in  his  art  or  pi'ofession 
of  a  photographic  colourer  or  painter,  and  shall  and  will  during  the  said  term  give  up 
his  whole  time  and  attention  to  superintend  the  same,  in  retouching  and  ])erfecting 
all  such  portraits,  pictures,  and  other  articles  and  things  as  shall  be  coloured  or  painted 
by  the  said  Albert  Keindel  in  the  prosecution  of  his  art  or  profession  of  a  photographic 
colourer  or  ])ainter,  and  as  the  said  Albert  Reindel  [104]  shall  from  time  to  time 
require  the  same  to  be  done  ;  and  that  he  the  said  Anton  Schell  shall  not  nor  will  at 
any  time  during  the  said  term  take  employment  from  any  other  pei-son  or  pei'sons 
whomsoever,  or  be  otherwise  engaged  in  colouring  or  painting  or  in  retouching  any 
photographic  portrait  or  other  picture  ;  and  also  that  he  the  said  Anton  Schell  shall 
and  will  during  the  said  term  do  and  perform  all  such  acts,  matters,  and  things  in, 
about,  or  relating  to  the  said  art  or  profession  of  photography,  and  the  painting, 
colouring,  and  retouching  photographic  portraits  and  other  pictures,  articles,  and 
things,  as  he  the  said  Albert  Reindel  shall  from  time  to  time  direct,  order,  and  appoint ; 
and  shall  not  nor  will  at  any  time  heieafter,  without  the  consent  in  writing  of  him 
the  said  Albert  Keindel,  divulge,  or  make  known  any  trust,  secret,  or  dealing  of  or 
relating  to  the  said  art  or  profession  of  a  photographic  artist,  painter,  or  colourer,  of 
the  said  Albeit  Reindel ;  and  also  that  he  the  said  Anton  Schell  shall  and  will  during 
the  said  term  be  just  and  faithful  to  the  said  Albert  Keindel  in  all  his  dealings  and 
transactions  coiniected  with  his  said  art  oi'  profession  of  a  photographic  artist,  painter, 
or  colourer  as  aforesaid  :  And  this  memorandum  of  agreement  further  witnesseth, 
that,  for  and  in  consideration  of  the  undertaking,  promise,  and  agreement  hereinbefore 
contained  on  the  part  of  the  said  Anton  Schell  to  be  observed,  kept,  and  performed, 
he  the  said  Albert  Reindel  both  hereby  undertake,  promise,  and  agree  that  he  the 
said  Albert  Reindel  shall  and  will,  weekly  and  every  week,  well  and  truly  pay  to  the 
said  Anton  Schell  a  remuneration  for  every  portrait,  picture,  or  other  article  or  thing 
which  he  shall  well  and  ])erfectly  retouch  to  the  satisfaction  of  the  said  Albert  Keindel, 
at  and  after  the  rate  following,  that  is  to  say, — 
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and,  for  all  other  portraits  or  pictures  of  other  dimensions,  at  and  after  the  same  rate, 
the  actual  amount  to  be  paid  to  be  estimated,  .settled,  and  dctei-mincd  from  time  to 
time  by  the  said  Albert  Keindel ;  and,  further,  that  he  the  said  Albert  Reindel  shall, 
and  he  doth  hereby  undertake,  promise,  and  agree,  to  guarantee  that  the  said  Anton 
Schell  shall  continually  be  supplied  with  photographic  portraits  or  pictures  by  him 
the  said  Albert  Reindel  under  his  direction  to  bo  retouched  and  perfected  by  the  .said 
Anton  Schell  in  accoidance  with  and  in  performance  of  the  terms  of  this  agi-eement : 
And  lastly,  it  is  hereby  mutually  agreed  and  declared  by  and  between  the  parties 
heicto,  that  they  shall  be  respectively  subject  to  the  forfeiture  of  the  sum  of  "lODl.,  to 
be  paid  to  the  other  of  them,  his  e.\ccutois  or  adtninistrators,  as  li(|nidated  damages, 
in  the  case  oi-  event  of  any  breacli  being  made  by  eitlier  of  them  in  the  true  pcrfoiin 
ance  oi  the  terms  and  conditions  of  the  agreement  herel)y  made  and  cTiteicd  into.  In 
witness,"  &c. 

And  the  defendant  further  says  that  the  .said  mcnKiraudum  of  agreement  in  the 
declaration  secondly  mentioned  was  and  is  in  the  words  and  figines  following,  that  is 
to  say, — "Memorandum  of  agreement,  made  the  iOth  day  of  June,  1S55,  Uetween 
the  within-named  Albert  Reindel,  of  the  one  part,  and  the  within-named  Anton  Schell, 
of  the  other  part:  Whereas  the  said  Anton  Schell  has,  since  the  date  of  the  within 
agreement,  continued  with  and  acted  for  the  said  Albert  [lOG]  Keindel  a.s  an  iissistant 
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ill  his  profession  of  photographic  artist  in  accordance  with  the  terms  of  the  within 
agreement :  And  whereas  the  said  Anton  Schell  has  at  the  request  of  the  said  Albert 
Keindel,  and  for  the  considerations  hereinafter  expressed,  agreed  with  the  said  Albert 
Eeindel  to  continue  as  such  assistant  for  the  further  term  of  three  j'ears  after  the 
expiration  of  the  within  term  of  fire  years,  if  both  of  them  the  said  Albert  Reindel 
and  Anton  Schell  shall  so  long  live  :  Now,  this  memorandum  of  agreement  witnesseth, 
that,  in  consideration  of  the  said  Anton  Schell  so  binding  himself  to  continue  as  the 
assistant  of  the  said  Albert  Reindel  as  within  mentioned  for  the  term  of  three  years 
from  and  after  the  expiration  of  the  said  period  of  five  years  as  within  mentioned,  he 
the  said  Albert  Reindel  doth  hereby  agree  with  the  said  Anton  Schell  that  he  the 
said  Albert  Reindel  shall  and  will,  on  and  after  the  6th  day  of  September,  1856, 
during  the  remainder  of  the  said  period  of  five  years,  paj^  to  the  said  Anton  Schell, 
as  a  remuneration  for  his  services  as  such  assistant,  for  every  portrait,  picture,  or 
other  article  which  he  shall  well  and  perfectly  retouch  to  the  satisfaction  of  the  said 
Albert  Reindel,  at  and  after  the  rates  following,  that  is  to  say,  for  every  portrait  or 
picture  which  he  shall  well  and  perfectly  colour  or  retouch  as  aforesaid  between  the 
6th  of  September,  1855,  and  the  6th  of  September,  1856,  after  the  rate  or  scale 
following,  viz., — 
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[107]  "  For  every  poi'trait  or  picture  which  the  said  Anton  Schell  shall  so  perfectly 
colour  or  retouch  as  aforesaid  between  the  6th  day  of  September,  1856,  and  the  6th 
day  of  September,  1857,  after  the  rate  or  scale  following,  viz., — 
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"For  every  portrait  or  picture  which  the  said  Anton  Schell  shall  so  perfectly  colour 
or  retouch  as  aforesaid  during  the  last  year  of  the  within-mentioned  period  of  five 
years,  after  the  rate  or  scale  following,  viz., — 
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"  And  for  all  other  portraits  or  pictures  of  other  dimensions,  at  and  after  the  rates 
set  out  in  the  above  scale.s,  the  actual  amount  to  be  estimated  and  determined  by  the 
said  .Albert  Reindel;  such  increased  rates  to  be  in  substitution  of  the  rates  or  scales 
set  out  in  the  within  agreement :  And  it  is  hereby  mutually  agreed,  that,  during  the 
remainder  of  the  said  term  of  five  years,  the  said  Albert  Reindel  shall  lie  only  liable 
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and  bound  to  pay  the  said  Anton  Schfll  from  week  to  week,  as  within  mentioned, 
after  the  rate  or  scale  mentioned  in  the  [108]  within  agreement,  the  diflerence  payable 
to  the  said  Albert  Schell  on  the  amended  scale  being  ascertained  in  every  such  weekly 
settlement,  and  the  amount  of  such  diflerence  entered  in  two  memorandum  books,  one 
to  be  kept  by  each  party,  and  to  be  signed  by  each  of  them  ;  and  the  total  amount  of 
such  diflerence  to  be  payable  and  to  be  paid  by  the  said  Albert  Reindel  to  the  said 
Anton  Schell  on  the  6th  of  September,  1858  :  And  the  said  Albert  Keindel  doth  here- 
by agree  with  the  said  Anton  Schell,  that,  for  every  portrait,  picture,  or  other  article 
which  he  shall  during  the  extended  period  of  three  years  well  and  perfectly  colour  or 
retouch  to  the  satisfaction  of  him  the  said  Albert  Reindel,  he  the  said  Albert  Reindel 
will  weekly  pay  to  the  said  Anton  Schell  after  the  scale  or  rate  lastly  hereinbefore 
set  out,  and  will  guarantee  that  the  said  Anton  Schell  shall  during  such  extended 
period  of  three  years  be  continually  supplied  with  photographic  portraits  or  pictures 
to  be  retouched  and  perfected  under  the  direction  of  the  said  Albert  Reindel :  And 
the  said  Anton  Schell,  for  the  considerations  aforesaid,  hereby  promises  and  agrees 
with  the  said  Albert  Reindel,  that  he  the  said  Anton  Schell  will,  during  the  remainder 
of  the  said  term  of  five  years,  faithfully  and  truly  perform  his  part  of  the  within 
agreement,  and  that  he  will  during  the  said  extended  period  of  three  years  be  and 
continue  the  assistant  of  the  said  Albert  Reindel  in  his  art  or  profession  of  a  photo- 
graphic colourer  or  painter,  and  upon  the  same  terms  and  conditions  as  are  mentioned 
and  contained  in  the  within  agreement,  save  so  far  as  the  same  are  hereby  varied  : 
And,  lastly,  it  is  hereby  mutually  agreed  and  declared  by  and  between  the  said 
parties,  that  they  shall  Ite  respectively  subject  to  the  forfeiture  of  the  sum  of  5001., 
to  be  paid  to  the  other  of  them,  his  executors  or  administrators,  as  liquidated  damages, 
in  case  or  in  the  event  of  any  breach  being  made  [109]  by  either  of  them  in  the  true 
performance  of  the  terms  and  conditions  of  this  agreement.  In  witness,  &c."  Aver- 
ment, that  the  respective  sums  of  5001.  in  the  said  first  and  second  agreements 
respectively  mentioned  were  and  are  penalties,  and  not  liquidated  damages ;  and 
that  he  the  defendant  was  not,  nor  is,  liable  to  pay  to  the  plaintiff  the  said  sum 
of  5001.  as  ;ind  for  liquidated  damages,  in  manner  and  form  as  in  the  declaration 
alleged. 

Fourth  plea,- — to  the  plaintifTs  claim  of  5001.  as  and  for  liquidated  damages, — that 
the  plaintitr,  at  the  commencement  of  this  suit,  was  and  still  is  indebted  to  the  defen- 
dant in  an  amount  equal  to  the  plaintiff's  said  claim,  for  money  payable  by  the  plaintifl" 
to  the  defendant  under  and  by  virtue  of  the  said  agreements  in  the  declaration 
respectively  mentioned,  as  and  for  licjuidated  damages  for  and  by  reason  of  divers 
breaches  of  the  said  agi'eements  lespectively  committed  by  the  plaintifF,^and  for  the 
non-performance  by  the  plaintiff  of  divers  terms  and  conditions  in  the  said  agieements 
respectively  contained  on  his  part  to  be  performed, — and  for  not  contiiuially  supplying 
the  defendant  with  photogiaphic  portraits  or  pictures  to  be  retouched  and  perfected 
under  the  plaintilf's  direction  by  the  defendant  in  pursuance  of  the  said  agreements, 
and  for  neglecting  and  omitting  so  to  do,  contrary  to  the  tenor  and  effect,  true  intent, 
and  meaning  of  the  .said  agreements  respectively, — and  for  money  found  to  bo  due 
from  the  plaintiff  to  the  defendant  on  accounts  stated  between  them  ;  which  amount 
the  defendant  was  willing  to  set  ofl' against  the  plaintilf's  .said  claim. 

The  plaintiff  demurred  to  the  third  plea, — the  grounds  of  dcmui-rer  stated  in  the 
margin  being  "that  the  third  ])lea  is  bad  in  substance,  upon  the  following  grounds, 
amongst  others,  that  is  to  say,  that  it  is  a  plea  to  damages  merely  ;  that  it  admits  all 
the  breaches,  and  [110]  that  the  plaintiff  had  a  cause  of  action  in  respect  of  each  and 
every  of  them  sullicicnt  to  entitle  him  to  nominal  damages  at  all  events  :  and  that  it 
is  a  plea  to  Ji  mere  conclusion  of  law  deduced  from  the  agreement  set  out  in  the 
declaration,  which  may  be  struck  out  as  surplu.sage,  and  the  deelai'ation  would  if  the 
same  were  struck  out  still  shew  a  good  and  sutlicicnt  cause  of  action  in  respect  of 
which  the  jnry  might  award  any  amount  of  dam.iges  within  the  limit  of  the  sum 
claimed." 

He  also  diimurred  to  tlie  fourth  jjlea,  except  as  to  so  much  thereof  as  related  to 
the  account  stated,  the  gi-ounds  of  demurrer  staloil  in  the  margin,  being  "  tliat  it 
appears  on  the  pleadings  that  the  sum  of  5001.  mentioned  in  the  agreement  was  not 
a  subject  of  set-off" 

The  defendant  joined  in  demurrer. 
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Phipsoii,  in  support  of  the  demurrer  (a)'.  The  5001.  mentioned  in  the  two  agree- 
ments, are  clearly  not  liquidated  damages,  but  a  penalty  ;  and  the  defendant  was 
not  justified  by  the  plaintitt's  introduction  of  an  [111]  allegation  so  idle  into  his 
declaration,  in  pleading  to  the  damages  in  the  way  he  has  done.  In  Kcmhk  v.  Farren, 
(3  Bingh.  141,  3  M.  &.  P.  425,  it  was  expressly  held  that  liquidated  damages  cannot 
be  reserved  on  an  agreement  containing  various  stipulations,  of  difterent  degrees  of 
importance,  unless  the  instrument  specifies  the  particular  stipulation  or  stipulations  to 
which  the  liquidated  damages  are  to  be  confined.  And  that  is  confii'med  by  Gahioorthy 
V.  Strutt,  1  Exch.  659,  wheie  Parke,  B.,  says:  "The  rule  is  correctly  laid  down  in 
Kemhle  v.  Farren :  and  I  said  in  the  cases  of  Horner  v.  Flinioff,  9  M.  &  W.  678,  and 
Beckham  v.  Drake,  8  M.  &  W.  846,  that  we  were  bound  by  that  decision.  In  the  more 
recent  case  of  Gh-een  v.  Price,  13  M.  &  W.  695,  I  said,  'The  principle  is,  that,  although 
the  parties  may  have  used  the  term  liquidated  damages,  yet,  if  the  court  can  see,  upon 
the  whole  of  the  instrument  taken  together,  that  there  was  no  intention  that  the 
entire  sum  should  be  paid  absolutely  on  non-performance  of  any  of  the  stipulations 
of  the  deed,  they  will  reject  the  words,  and  consider  it  as  being  in  the  nature  of  a 
penalty  only  ! '  And  my  Brother  Alderson  there  said, — '  But,  where  the  damage  is 
altogether  uncertain,  and  yet  a  definite  sum  of  money  is  expressly  made  payable  in 
respect  of  it,  by  way  of  liquidated  damages,  those  words  must  be  I'ead  in  their  ordinary 
sense  and  cannot  be  construed  to  import  a  penalty  ! '  The  law  is  correctly  laid  down 
in  that  case."  The  defendant  had  no  right  to  plead  to  an  immaterial  averment :  if  he 
chooses  to  pick  it  out  and  plead  idle  pleas,  he  must  abide  the  consequences.  [Willes,  J., 
referred  to  Liish  v.  Bussell,  4  Exch.  637,  5  Exch.  203.  The  plaintifi'  has  been  guilty 
of  the  first  fault,  by  including  in  his  declaration  a  breach  which  gives  him  no  cause 
of  action.]  It  is  not  a  breach  :  it  is  a  mere  erroneous  pei'  quod, — or  an  erroneous 
inference  of  law.  If  the  defendant  found  himself  embarrassed  by  this  claim,  he  [112] 
might  have  gone  before  a  judge  at  Chambers  to  get  it  struck  out.  As  to  the  dis- 
tinction between  a  penalty  and  liquidated  damages,  see  the  authorities  collected  in 
the  notes  to  Gainsford  v.  Giijfiih,  1  Wms.  Saund.  58  b.  58  c. 

John  Gray  (with  whom  was  W.  R.  Cole),  contrk(«)^.     [113]  Upon  this  declaration, 

(ay  The  points  for  argument  on  the  part  of  the  plaintiff'  were  as  follows  : — 

"  That  the  third  plea  is  a  plea  to  damages  merely  ;  that  it  admits  all  the  breaches 
alleged  in  the  declaration,  but  shews  no  excuse  for  them  ;  that,  upon  the  said  plea  and 
declaration,  it  sufficiently  appears  that  the  plaintiff'  is  entitled  to  recover  some  damages 
against  the  defendant  in  respect  of  every  breach,  and  to  have  the  same  assessed  by  a 
jury  ;  that  the  plea  is  pleaded  to  a  mere  conclusion  of  law  adduced  from  the  terms  of 
the  agreement  set  out  in  the  declaration,  which  conclusion  of  law,  if  erroneous,  may 
be  struck  out  as  surplusage,  without  prejudicing  the  plaintiff's  right,  as  shewn  in  the 
declaration,  to  recover  any  amount  of  damages,  within  the  stipulated  sum,  for  the 
breaches  of  agreement  alleged  in  the  declaration,  and  admitted  by  the  plea  ;  and  that, 
for  the  reasons  aforesaid,  the  plea  is  bad  in  substance." 

And,  as  to  the  fourth  plea,  "that  it  sufficiently  appears  in  the  pleadings,  that  the 
sum  of  5001.  attempted  to  be  set  oft',  is  not  a  subject  of  setroff',  and  that  so  much  of 
the  plea  consequently  is  bad  in  substance." 

(o)-  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 
"  As  to  the  third  plea, — That  the  plea  shews  a  good  and  sufficient  answer  to  that  part 
of  the  claim  to  which  it  is  pleaded  : 

"  That  the  declaration  is  so  fi'amed,  that,  if  the  plaintiff  be  not  entitled  to  recover 
'  5001.  as  and  for  licjuidated  damages,'  he  is  not  entitled  to  recover  anything : 

"  That  the  plaintiff'  might  have  declared  for  general  damages,  but  he  has  elected 
to  sue  for  the  forfeiture  as  and  for  liquidated  damages  ;  and  the  only  breach  alleged 
as  a  cause  of  action  is,  the  non-payment  of  such  forfeiture, — Lmve  v.  Peer.':,  4  Burr.  2228  ; 
Hurst  V.  Hiirsf,  4  Exch.  571,  579  :  That  the  plaintiff'  must  recover,  if  at  all,  secundum 
allegata  et  probata :  that  under  this  declaration  he  would  be  entitled  to  recover  the 
whole  5001.  or  nothing, — Farrant  v.  Ohnius,  3  B.  &  Aid.  692  ;  Fletcher  v.  Di/che, 
2  T.  R.  37 ;  per  Buller,"j.,  in  Adley  v.  IVchlon,  2  Bos.  &  P.  353. 

"  That,  if  the  plaintiff"  might  claim  liquidated  damages  and  also  general  damages 
in  the  same  count  (which  he  has  not  done),  it  would  be  impossible  for  the  defendant 
to  plead  to  it,  because  almost  any  plea  would  be  bad  either  as  to  the  one  claim  or  the 
other:  and  that  if  the  plaintiff' had  newly  a.s.signed  to  the  third  plea,  that  he  seeks 
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the  5001.  must  be  treated  as  licniirlated  damages.  The  plaintiff  takes  upon  himself 
to  state  the  effect  of  the  agreement  ;  and  he  has  chosen  to  claim  the  .5001.  as  liquidated 
damages.  Suppose  there  is  an  agreement  with  such  a  stipulation  as  this,  so  expressed 
as  to  make  it  clear  that  the  penal  sum  is  to  be  paid  in  the  event  of  any  one  breach 
of  the  agreement, — how  is  the  plaintiff"  to  declare  on  it !  He  may  set  it  out  in  terms, 
so  that  the  court  may  see  what  it  is.  But  he  may  also  set  out  the  effect  of  it. 
[Williams,  J.  He  cannot  state  the  legal  effect  of  it :  but  he  may  state  what  the 
language  amounts  to,  at  his  peril.  Is  not  the  effect  of  your  argument  this,  that  the 
third  plea  amounts  to  a  sjiccial  plea  of  non  assumpsit  ?]  No  doubt.  In  Hurd  v.  Hurst, 
4  Exch.  .571,  the  declaration  stated  that  the  defendants  covenanted  that  they  "would 
not  lop  or  top  any  tree  without  the  consent  in  writing  of  the  plaintiff',  under  a  penalty 
of  I'Ol.  for  each  tree  which  should  be  so  lopped  or  topped,  over  and  above  the  actual 
value  of  the  tree  ; "  and  alleged  for  l)reach  that  the  defendants  "  lopped  divers,  to  wit, 
twenty  trees  without  the  consent  in  writing  of  the  plaintiff",  which  trees  so  lopped 
were  of  great  value,  to  wit,  of  the  value  of  801.,  and  thereupon  and  thereby  the 
defendants  then  became  liable  to  pav,  and  ought  to  have  paid  to  the  plaintiff",  certain 
large  sums  of  money,  to  wit,  the  sum  of  801.,  being  the  value  of  the  [114]  said  trees, 
and  also  the  fiirther  sum  of  201.  for  each  of  the  trees  so  lopped  by  the  clefendants,  being 
the  amount  of  penalties  then  incurred  and  forfeited  by  the  defendants  to  the  plaintiff 
for  lopping  the  said  trees:"  and  it  was  held,  that,  assuming  the  201.  penalty  to  be 
liquidated  damage,  the  plaintiff"  could  not  recover  it  on  this  breach,  inasmuch  as  it 
did  not  allege  that  the  penalty  was  not  paid.  That  shews  that  the  allegation  that 
the  defendant  "has  not  paid  the  said  5001.  or  any  part  thereof,"  is  not  a  mere  con- 
clusion of  law,  but  a  material  averment.  [Williams,  J.  Put  it  as  you  will,  the  plea 
is  nothing  more  than  an  informal  non  assumpsit.  Mr.  Phipson  admits  that  the  5001. 
is  a  penalty,  anfl  that  it  is  a  misdescription  of  the  agreement  to  say  it  is  liquidated 
damages.]  The  distinction  between  a  penalty  and  liquidated  damages  is  well  illus- 
trated by  the  judgment  in  Lowe  v.  Peers,  4  Burr.  2225,  2228.  [Williams,  J.  The 
declaration  introduces  the  agreement  with  the  words  "  it  was  witnessed."]  It  is 
not  neces.sary  to  con.sider  the  eff"ect  of  that :  it  is  not  so  as  to  the  part  of  the  instru- 
ment in  question  ;  that  commences  with  the  words  "  and  it  was  further  mutually 
agreed,"  itc.  [Byles,  J.  Does  that  mean  anything  more  than  that  the  agreement 
says  so!]  Lord  Mansfield,  in  Lma:  v.  I'cer^,  says:  "There  is  a  diff"erence  between 
covenants  in  general,  and  covenants  secured  by  a  penalty  or  forfeiture.  In  the  latter 
case  the  obligee  has  his  election.  He  may  either  bring  an  action  of  debt  for  the 
penalty,  and  recover  the  penalty  (after  which  recovery  of  the  penalty  he  cannot  resort 
to  the  covenant,  because  the  penalty  is  to  be  a  .satisfaction  for  the  whole) ;  or,  if  he 
does  not  choose  to  go  for  the  penalty,  he  may  proceed  upon  the  covenant,  and  recover 
more  or  less  than  the  penalty,  toties  quoties.  And  upon  this  distinction  they  proceed 
in  courts  of  equity.  They  will  relieve  against  a  penalty,  upon  a  [115]  compensation  ; 
but,  where  the  covenant  is,  'to  pay  a  particular  liquidated  sum,' a  court  of  equity 
cannot  make  a  new  covenant  for  a  man  :  nor  is  there  any  room  for  compensation  or 
relief.  As  in  leases  containing  a  covenant  against  ploughing  up  meadow  ;  if  the 
covenant  be  '  not  to  ])lough,'  and  there  be  a  penalty,  a  court  of  equity  will  relieve 
against  the  penalty,  or  will  even  go  further  than  that  (to  preserve  the  substance  of 

to  recover  general  damages,  and  not  liquidated  damages,  that  would  have  been  a 
departure.* 

"That  the  plaintiff  is  not  entitled  to  recover  the  5001.  as  and  for  licjuidated 
damages,  i)ccause  the  5001.  mentioned  in  the  contract  is  in  the  nature  of  a  penalty, 
and  not  li(|ui(lated  damages,  —  Krnthlc  v.  Farrci},  (i  Hingli.  Ill,  .i  M.  it  P.  425  ;  Ikrkham 
V.  Dmki',  8  M.  &  VV.  8:'.5 :  Galsimrllii/  v.  SInilt,  1  ICxcli.  WUt :  that  it  never  could  have 
been  the  intention  of  the  parties  that  the  plaintiff  should  actually  pay  the  defendant 
5001.  as  and  for  liquidated  damages,  if  he  neglected  to  pay  him  any  one  of  the  small 
sums  mentioned  in  the  table  of  prices  contained  in  the  contract :  and  that,  if  this 
were  not  clearly  apparent  on  the  face  of  the  declaration  (which  sujipresscs  the  tuble 
of  prices,  &c.),  it  is  rendered  perfectly  evident  l)y  the  third  pica,  which  sots  out  the 
contract  verbatim  : 

"  That  the  plaintiff"  is  not  entitled  to  recover." 

*  Which  since  the  Common  Law  Procedure  Act,  1852,  is  no  ground  of  demurrer. 
C.  P.  XVIII.— 33 
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the  agreement) :  but,  if  it  is  worded, — '  to  pay  51.  an  acre  for  every  acre  ploughed 
up,' — there  is  no  alternative,  no  loom  for  any  relief  against  it ;  no  compensation  :  it  is 
the  substance  of  the  agreement.  Here,  the  specified  sum  of  10001.  is  found  in 
damages :  it  is  the  particular  liquidated  sum  fixed  and  agreed  upon  between  the 
parties,  and  is  therefore  the  propei'  quantum  of  the  damages."  So,  hei'e,  upon  this 
declaration,  the  only  damages  a  jury  can  give  is  .5001.  The  plaintiff  having  chosen  to 
put  this  allegation  into  his  declaration,  and  to  allow  it  to  come  before  the  court  on 
demurrer,  is  not  at  libeity  now  to  turn  round  and  say  that  the  defendant  has  put 
in  issue  an  immaterial  allegation.  [Crowder,  J.  You  might  have  had  it  put  right  by 
going  to  a  judge  at  Chambers.]  Possibly  :  but  our  omission  to  adopt  that  course, 
does  not  aksolve  the  court  from  the  necessity  of  giving  a  legal  judgment  on  the 
demurrer.  Lush  v.  Bu^sell,  4  E.xch.  637,  applies  to  the  fourth  plea.  There,  the 
declaration  stated  an  agreement  whereby  the  defendant  agreed  to  employ  the  plaintiff" 
as  a  journeyman  baker  for  four  years,  and  to  pav  him  certain  weekly  wages,  and  also 
certain  additional  sums  in  the  three  last  years  of  the  term ;  and  alleged  for  breaches, 
— that  the  defendant,  before  the  e.\-piration  of  the  term,  wrongfully  discharged  the 
plaintiff"  from  his  employ, — that  the  defendant  did  not  pay  the  plaintiff  the  weekly 
wages  [116]  for  the  remainder  of  the  term, — and  that  the  defendant  did  not  pay  the 
plaintiff  the  additional  sums  which  he  would  have  been  entitled  to  if  he  had  continued 
in  the  employ  of  the  defendant.  The  defendant  demurred  generally  to  the  last  two 
breaches,  and  the  plMintitf'  joined  in  demurrer  ;  and  the  court  held  that  the  proper 
course  was,  to  have  applied  to  a  judge  to  stiike  out  those  breaches,  and  that,  upon 
this  record,  they  could  not  be  treated  as  surplusage.  Parke,  B.,  giving  the  judgment 
of  the  court,  saj's  :  "  We  think  that,  on  this  record,  we  are  bound  to  treat  these  aver- 
ments as  breaches  ;  and,  it  being  agreed  on  both  sides  that  they  are  bad  as  breaches, 
our  judgment  must  be  foi-  the  defendant.  The  proper  course  was,  to  have  applied  to  a 
judge  at  Chambers  to  strike  them  out  of  the  declaration  as  surplusage  :  and,  in  the 
event  of  the  party  being  dis.satistied  with  the  opinion  of  the  judge,  application  .should 
have  been  made  to  the  court.  By  demurring  generally,  and  joining  in  demurrer,  it 
must  be  taken  that  both  parties  considered  them  as  distinct  breaches  ;  and.  being  bad 
as  breaches,  the  plaintiff  cannot  have  judgment  for  contingent  damages."  If  the  5001. 
is  to  be  treated  as  liquidated  damages,  the  fourth  plea  is  cleai'ly  good  as  a  set-off". 

Phipson  was  heard  in  reply. 

Williams,  J.  It  is  much  to  be  regretted  that  the  improvements  introduced 
by  the  Common  Law  Procedure  Acts  have  not  added  more  to  the  lucidity  of  pro- 
ceedings. We  are  called  upon  here  to  decide  a  mere  point  of  pleading.  It  appears 
to  me  that  both  pleas  are  bad,  as  being  in  substance  pleaded  to  damages  only.  I  cannot 
admit  the  correctness  of  the  view  presented  by  Mr.  Gray,  that  the  stipulation  in 
question  must  upon  this  declaration  be  taken  to  be  liquidated  [117]  damages,  and 
that  the  declaration  is  answered  by  the  plea  bringing  before  the  court  other  parts  of 
the  agreement  shewing  that  the  plaintiff  is  mistaken  in  supposing  that  the  5001.  is 
payable  as  liquidated  damages  for  any  breach  thereof.  That  being  so,  there  is  a 
question  behind  upon  which  the  court  are  not  quite  unanimous,  viz.  whether  or  not 
the  pleas  are  good  as  amounting  to  special  pleas  of  non  assumpsit.  It  has  been 
strongly  urged  by  Mr.  Gray  that  this  case  should  be  governed  by  Lush  v.  Russell, 
4  Exch.  637,  5  Exch.  203.  There,  the  declai'ation  contained  two  bad  breaches  and 
one  good  one  :  the  defendant  demurred  to  the  former  ;  and,  the  plaintiff  having  joined 
in  demurrer,  the  court  held  that  the  defendant  was  entitled  to  judgment.  I  can  see 
no  distinction  between  that  case  and  the  case  of  a  declaration  containing  one  good 
count  and  two  bad  ones :  if  the  defendant  demurs  to  the  two  bad  counts,  and  the 
plaintiff  joins  in  demurrer,  the  former  is  entitled  to  judgment,  no  cause  of  action  being 
disclosed.  I  do  not  understand  the  third  plea  as  being  a  plea  to  one  of  several  claims  : 
but  it  appears  to  me  that  the  plea  is  bad,  as  putting  in  issue  matter  which  is  no 
answer  to  the  action  or  to  any  part  of  the  action,  but  only  goes  to  the  measure  of 
damages.  The  fourth  plea  is  bad  on  the  same  ground.  Upon  the  whole,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  judgment. 

Crowder,  J.  I  am  of  the  same  opinion.  As  to  the  argument,  founded  upon  the 
declaration,  that  there  is  apparently  on  the  face  of  it  an  allegation  that  the  5001.  were 
to  be  paid  as  liquidated  damages,  it  seems  to  me,  that,  looking  fairly  at  the  declaration, 
no  such  result  follows.  The  pleader  sets  out  the  agreement,  beginning  "it  was 
witnessed,"  &c.     It  is  true  that  in  the  lattei-  pait  the  allegation  is  "  And  lastly  it  was 
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theicl)y  mutually  agreed  and  declared,"  \'c.  But  I  think  that  [118]  must  be  tiikeii 
sul)stantially  to  refer  to  that  which  is  stated  in  the  agreement.  The  same  language 
is  used  with  respect  to  the  second  breach  ;  the  intention  being,  to  set  out  the  agree- 
ment, and  not  to  make  that  an  averment  of  an  absolute  stipulation  that  .5001.  should 
be  paid  for  ovory  breach  of  the  agreement.  .Strong  language  is  necessary  to  bring 
about  such  a  result.  That  being  so,  the  avei'ment  at  the  end  of  the  declaration, — 
that  "by  reason  of  the  said  seveial  pi'emise.s,  the  defendant  forfeited  and  became 
liable,  under  and  by  virtue  of  the  agreements  aforesaid,  to  pay  to  the  jilaintitf  the  said 
sum  of  .5001.  as  liquidated  damages,"  is  an  immaterial  averment,  and  the  plaiiititt'  might 
recover  any  portion  of  the  ,5001.  which  the  juiy  might  think  pioper  to  give.  I  agree 
with  my  Brother  Williams  in  thinking  that  Lush  v.  Bvsscll  has  no  beaiing  upon  this 
case.  I  cannot  look  at  this  allegation  as  a  separate  breach,  but  merely  as  a  statement 
of  damages. 

WiLLEs,  .).  I  own  I  should  have  been  better  satisfied  if  the  rest  of  the  court  had 
arrived  at  the  conclusion  that  the  judgment  should  be  in  favour  of  the  defendant. 
The  plaintifi'  nndoulitedly  describes  the  sum  due  to  him  as  liquidated  damages  :  he 
states  that  the  events  have  happened  on  which,  if  the  5001.  were  liquidated  damages, 
it  would  be  payable,  and  that  it  has  not  been  paid.  That  that  is  in  form  an  averment 
that  the  money  is  due  and  payable  as  liquidated  damages,  no  lawyer  who  had  not  read 
the  case  of  Kvin/ilc  v.  F<inrii,  fi  Bingh.  141,  3  M.  I'i:  P.  425,  could  foi'  a  moment  doubt. 
But,  speaking  in  legal  language,  theie  is  a  colourable  breach  of  the  agreement  in  terms. 
If  that  be  so,  and  if  Lvsh  v.  /i'!/.asc//  be  good  law,  the  defendant  selecting  a  bad  breach, 
and  demurring,  and  the  plaintifi' joining  in  demurrer,  the  defendant  would  be  entitled 
to  judgment,  because  there  would  be  nothing  upon  which  the  court  [119]  could  give 
judgment  for  the  plaintifi'.  I  have  always  understood,  that,  whei-e,  if  a  pleading  were 
denunred  to,  there  would  be  judgment  for  the  demurring  party  ;  and  such  party, 
instead  of  demurring,  lelies  on  the  mattci'  of  fact,  and  it  is  foiuid  against  him  ;  or 
if  there  be  a  demurrer  to  a  plea  setting  up  the  answer  in  fact,  and  a  subsequent 
demurrer  thereto,  the  other  party  mav  obtain  judgment  in  respect  of  the  insufficiency 
of  the  former  pleading.  1  do  not,  therefore,  see  any  substantial  distinction  lietween 
Liish  v.  Jlvx-itll  and  the  present  ca.se.  For  these  reasons,  I  must  confess  I  do  not  so 
cleai-ly  see  my  way  to  the  conclusion  at  which  the  rest  of  the  court  have  arrived, 
though  I  have  not  much  reliance  upon  the  correctness  of  my  own  opinion  on  the 
matter. 

Bylks,  J.  I  am  of  opiinon  that  the  plaintifi'  is  entitled  to  judgment.  It  appears 
to  me  that  the  5001.  mentioned  in  the  declaration  is  a  penalty  only,  and  that  its  non- 
payment constitutes  no  breach  of  any  legal  duty.  The  allegation  at  the  end  of  the 
dedai'ation  is  merely  a  legal  consequence  wrongly  inferred.  The  pleas,  therefoi-e,  are 
bad,  as  being  pleaded  to  that  which  is  an  utterly  innnaterial  allegation. 

Judgment  for  the  plaintifi'. 

[120]     Stansfeli)  anii  OriiKifs,  Assignees  of  the  Estate  and  Ett'ects  of  Thomas 
White,  the  Younger,  a  Hankriipt,  v.  The  Mavok,   Ai.dkhmen,  and  Burgksses 

OK  TlIK   BoliOL'till    (->!•■   i'oKT.SMOlTll.      Feb.  9th,   1.S58. 

[S.  C.  27  L.  J.  C.  P.  124;  4  Jur.  N.  8.  440;  6  W.  R.  296.  Distinguished,  Pm/h  v. 
Admi,  1869,  L.  R.  8  Eq.  630.  Principle  applied,  Conmh  v.  Sbibhs,  1870,  J,.  11.  5  C.  P. 
337.     Referred  to,  Ex  park  Gle;///,  1881,  19  Ch.  1).  1l'.] 

By  a  lease,  the  lessee  covenanted  to  erect  a  steam-engine,  machiner}',  and  buildings 
proper  for  carrying  on  the  business  of  a  shipwright,  on  the  land  demised,  and  to 
leave  the  same  for  the  les.sors  at  the  expiration  or  other  sooner  deternuMatinn 
of  the  term, — "it  being  by  the  saiil  indentiue  declared  that  all  steam  and  other 
engines,  machinery,  <V;c.,  set  up  upon  the  premises  at  any  tinu"  during  the  term  for 
tile  purpose  of  carrying  on  the  trade  of  a  slii])wriglit,  together  with  all  fixtuios, 
should  not  be  removed  therefrom,  but  should,  upon  tlie  expiration  or  other  sooner 
d('terinination  of  the  said  term,  belong  to  the  landlords,  and  not  to  the  tenant, 
without  any  ])aynu'nt  being  made  ti  him  for  the  .same."  The  lea.se  then  went  on 
to  provide,  "that  the  last-mentioned  slipidation  should  not  be  construed  to  ap|)ly 
to  any  machinery  or  other  articles  which  might  be  erected  or  set  up  on  the  demised 
piemises  by  the  lessee  during  the  term,  for  any  other  purpose  than  th.at  of  cariying 
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on  the  business  of  a  shipwright :  but  that  it  should  lie  lawful  for  the  lessee  at  any 
time  during  the  term,  or  at  the  expiration  thereof,  to  remove  and  take  away  all 
such  last-mentioned  machinery,  &c.,  from  the  said  demised  premises."  The  lease 
then  contained  a  further  proviso,  that,  in  the  event  of  the  lessee  becoming  bankrupt, 
it  .should  be  lawful  for  the  lessors  to  re-enter,  "and  upon  such  entry  to  take  posses- 
sion of,  have,  &c.,  as  their  own  property,  without  paying  anything  for  the  same, 
all  steam  and  other  engines,  &c.  which  should  be  found  on  the  premises,  and  which 
should  be  used  or  employed  in  or  about  the  business  of  a  ship-builder  thereon." 
The  lessee  having  become  bankrupt,  the  lessors  re-entered  for  the  forfeiture: — Held, 
that  the  assignees  of  the  lessee  were  entitled  to  enter  for  the  purpose  of  removing 
the  fixtures  other  than  those  set  up  for  the  ship-building  business,  and  to  a  reason- 
able time  for  that  purpose. 

The  first  count  of  the  declaration  stated  that  the  said  Thomas  White  the  vounger, 
before  he  became  bankrupt,  under  and  by  virtue  of  a  certain  indenture  of  lease,  bearing- 
date  the  21st  of  December,  18.5.5,  became  and  was  tenant  to  the  defendants  of  a  certain 
building  and  repairing-slip  and  ground,  with  the  appurtenances  thereto  belonging, 
situate  at  Portsmouth,  in  the  said  indentuie  particularly  described  ;  and  it  was  in  and 
by  the  said  indenture  of  lease,  among  other  things,  covenanted  and  agreed  by  the  said 
Thomas  White  the  younger,  that  he  should  oi-  would,  on  or  before  the  2.5th  of  March 
then  next,  provide,  set  up,  and  erect  a  good  and  sufficient  steam-engine  or  other 
sufficient  apparatus,  moving  carriage,  and  all  necessary  machinery  and  building  for  the 
proper  carrying  on  the  business  of  a  shipwright  on  the  .said  slip,  ground,  and  premi.scs 
demised,  to  the  satisfaction  of  the  defendants,  and  the  said  slip,  way,  ground,  buildings, 
erections,  and  engines,  machiner}',  tackle,  gear,  and  premises  demised,  or  which  [121] 
should  be  set  up  by  the  said  Thomas  White  the  3'ounger  during  the  said  term,  with 
their  and  every  of  their  appurtenances,  should  and  would  peaceal)ly  and  quietly, 
leave,  surrender,  and  yield  up  to  the  said  defendants  at  the  end,  expiration,  or  other 
sooner  determination  of  the  said  term, — it  being  by  the  said  indenture  declared  that 
all  steam  and  other  engines,  machinery,  tackle,  gear,  and  utensils,  set  up  upon  the 
premises  at  any  time  during  the  said  term  for  the  purpose  of  carrying  on  the  trade 
of  a  shipwright,  together  with  all  fixtures,  should  not  be  removed  therefrom,  but 
should,  upon  the  expiration  or  other  sooner  determination  of  the  said  term,  belong 
to  the  landlords,  and  not  to  the  tenant,  without  any  payment  being  made  to  him  for 
the  same  :  provided,  nevertheless,  that  the  last-mentioned  stipulation  should  not  be 
construed  to  apply  to  any  machinery,  tackle,  gear,  utensils,  or  other  articles  which 
should  or  might  be  erected  or  set  up  on  the  said  demised  premises  by  the  said  Thomas 
AVhite  the  younger  during  the  said  term  for  anj'  other  purpose  than  that  of  carrying 
on  the  said  business  of  shipwright ;  but  that  it  should  and  might  be  lawful  for  the 
said  Thomas  White  the  younger  at  any  time  during  the  said  term,  or  at  the  expiration 
thereof,  to  remove  and  take  away  all  such  last-mentioned  machinery,  gear,  uten.sils, 
or  other  articles,  from  the  said  demised  premises  :  and  it  was  further  provided,  that, 
if  the  said  Thomas  White  the  younger  should  become  bankrupt,  then  that  it  should 
be  lawful  for  the  said  Mayor,  &c.  in  and  upon  the  said  slip,  way,  ground,  erections, 
buildings  and  premises  demised,  or  any  part  thereof  in  the  name  of  the  whole,  to 
re-enter,  and  the  same  thenceforth  to  have  again,  re-possess,  and  enjoy  as  in  their 
former  estate  and  condition  ;  and  also  upon  anj'  such  entry  to  take  possession  of,  have, 
hold,  and  enjoy  as  their  own  property,  without  pa^-ing  anything  for  the  same,  all 
steam  [122]  and  other  engines,  machinery,  utensils,  txackle,  gear,  matters,  and  things 
whatsoever  which  should  be  found  on  the  said  premises,  and  which  should  be  used  or 
employed  in  or  about  the  business  of  a  ship-builder,  in  connection  with  the  said  slip, 
way,  and  premises  demised :  Averment,  that,  whilst  the  said  Thomas  A\'hite  the 
younger  so  held  the  said  demised  premises  as  tenant  thereof  to  the  defendants,  he 
erected,  set  up,  and  fixed  in  and  upon  the  demised  premises  certain  machinery,  tackle, 
geai',  utensils,  and  other  articles,  for  purposes  other  than  that  of  carrying  on  the  said 
business  of  a  shipwright,  the  same  being  fixed  and  fastened  in  and  upon  the  said 
premises  in  such  a  manner  that  the  same  might  and  could  be  separated  and  removed 
without  causing  or  doing  any  material  damage  or  injury  to  the  said  demised  premises  ; 
and  that  the  said  machinery,  tackle,  gear,  utensils,  and  other  articles  always  were  u.sed 
l>y  the  said  Thomas  White  the  younger  for  purposes  of  trade  other  than  for  the 
l)usiness  of  a  shipwright  :    That,  during  the  continuance  of  the  said  term,  the  said 
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Thomas  Wliitc  the  younger  heeaino  liaiikrupt,  and  thereupon  all  the  estate  anil  effects, 
light,  title,  anfl  interest  whatsoever  of  the  said  bankrupt  came  to  and  of  right  belonged 
to  the  plaintiffs,  as  assignees  as  aforesaid  ;  and  that  thereupon  the  plaintitt's,  as  such 
assignees  as  aforesaid,  entered  upon  and  took  possession  of  the  said  demised  premises, 
and  of  the  said  machinery,  tackle,  gear,  utensils,  and  other  articles  in  and  upon  the 
said  premises  :  Tliat  afterwards,  and  whilst  they  eontinnod  in  possession  and  occupa- 
tioti  of  the  said  demised  premises  as  assignees  as  aforesaid,  for  the  ])urpose  of  realizing 
the  estate  and  ell'ects  of  the  said  bankrupt,  and  before  the  expiration  of  a  reasonable 
time  for  the  separation  and  removal  of  the  said  machinery,  tackle,  gear,  utensils,  and 
other  aiticlos  from  the  said  premises,  the  defendants  entered  upon  the  said  premises  ; 
and  thereupon,  whilst  the  plaintiffs  continued  in  the  possession  [123]  and  occupation 
of  the  said  premises  for  the  purpose  of  realizing  the  estate  and  effects  of  the  said 
bankrupt ;  and,  although  the  plaintiffs  would,  within  a  reasonable  and  pro])er  time 
ill  that  behalf,  have  separated  and  removed  from  and  off  the  said  demised  premises 
the  said  machinery,  tackle,  gear,  utensils,  and  other  articles,  had  the  defendants  suffered 
or  permitted  them  so  to  do,  the  defendants  then  wholly  refused  to  permit  the  plaintiffs 
then  or  at  any  time  to  separate  or  I'emove  the  same,  and  then,  before  a  reasonable 
time  for  the  scpar-ation  or  r-emoval  of  the  same  had  elapsed,  wroirgfirlly  preverrted  and 
hirrdered  the  plairrtiH's  fi-om  scpar'ating  arrd  removing  the  said  machinery,  bickle,  gear', 
uteirsils, and  other-  aiticlcs  fr-om  the  said  pr'cmises,  and  thence  continually  hither-to  have 
prevented  and  hinder-ed  the  plaiirtiffs  fr'om  so  doing,  aird  the  deferrdauts  have  used  and 
corrverted  the  same  to  their'  own  use. 

The  defeirdants  demur-red  to  the  tir'st  count, — the  gi'ourrd  of  demurrer-  stated  irr 
the  rnai'giir  beirrg,  "that  it  shews  no  I'ight  in  the  plaiirtitfs  to  trespass  on  the  defen- 
dants' pr-enrisGs  for  the  alleged  purpose,  nor  any  oliligatiorr  on  the  defendants  to 
per-mit  tire  plaintiffs  so  to  do."     Joinder. 

Coleridge  (with  whom  was  Kinglake,  Ser-jt.),  irr  support  of  the  demurrer  (a). 
[Willes,  J.  Ther'c  is  no  alle-[124]-gatioir  in  the  declar'ation  of  notice  to  the  terrant 
that  the  defendarrts  wei'C  going  irrto  the  land  for  the  pur'pose  of  takirrg  the  fixtures. 
I  do  not  see  how  the  actiorr  could  be  maintaiualile  without  srrch  irotice.  That  should 
be  irrsertcd.  Hairnen,  for  the  plaintiff,  assented  to  the  pr-oposed  amendmeirt.]  The 
dcclai'atiorr  discloses  rro  cause  of  action.  It  aver-s  that  the  articles  in  ciuestioir  were 
used  by  the  barrkr-u[)t  for  pur-posos  of  trade  otherwise  than  for  the  business  of  a  ship- 
wright. Being  urrsexer-ed.  fr-om  the  fi-cehold,  they  would  not  pass  to  the  assignees  as 
goods  and  chattels.  The  general  r-ulo  of  law  is,  that  fixtures,  unless  r-eruoved  dur'irrg 
the  term,  or,  at  all  events,  (hirirrg  the  jrer-iod  of  the  tenarrt's  actual  possessiorr  of  the 
premises  nrrder  a  claim  of  right,  become  the  pr-operty  of  the  larrdlord  :  I'lnion  v. 
Hohart,  2  East,  88,  4  Esp.  N.  P.  C.  33  ;  Mackintosh  v.  Trotter,  3  M.  &  W.  184  ;  melon 
V.  Il'oodcodc,  7  M.  &  W.  14;  Heap  v.  Barton,  12  C.  B.  274;  Itoffi'i/  v.  Henderson, 
17  Q.  B.  574;  2  Smith's  Leading  Cases,  4th  edit.  159,  IGO.  Hei-e,  the  possession  of 
the  tenarrt,  and  of  the  assignees,  was  determined  by  the  re-errtry  of  the  lessor's.  The 
rule  is  the  same  where  the  ternr  is  deteirnincd  by  an  act  over  which  the  tenant  has 
contr-ol,  as  l)y  a  forfeitur-e  :  I\fins/iall  v.  JJoi/d,  2  M.  it  W.  450;  Storer  v.  Hunter,  3  B. 

(«)  The  points  marked  for  argrrmerrt  orr  the  part  of  the  defendants  wci'C  as 
follows  : — 

"  1.  That  the  rights  (jf  the  late  terrant  or-  his  assigrrces  to  remove  fixtur'es  rro  lorrgcr 
exists  after-  the  landlor-ds'  errtr-y,  upon  a  for-fciture  of  the  ter-m. 

"2.  That,  after-  the  cntr-y  of  tire  laridloi'ds  for- a  forfcitur'c,  the  possessiorr  of  the 
late  tenant  or  his  assignee  was  wr-origfirl,  and  that  such  possession  could  give  rro  r'ight 
to  him  or  them  to  remove  the  fixtures. 

"3.  That  the  prevention  of  the  landlor'ds  of  the  lemoxal  of  fixtures  after  the  orrtry 
for'  a  forfortrrr-e,  can  gi\-c  rro  riglit  of  actiorr  to  the  late  tenant  or  his  assignees,  in  the 
absence  of  jury  express  conti'act  orr  the  part  of  the  landlor'ds  to  allow  sirch  removal 
after  the  determination  of  the  terru. 

"4.  That  the  pr-operty  irr  fixtures,  as  iixlirres,  is  always  irr  the  larrdlor'd,  srrbject 
to  the  teirarrt's  right  to  I'cmove  them  dur-iirg  the  term. 

"5.  That  the  law  allows  lo  the  late  tenant  rro  time  after'  the  expiratiorr  of  tho 
tenancy  for-  r'emoval  of  tixlrncs,  arrd  that  a  right  lo  leinove  them  after-  the  expiratiorr 
of  tlie  tenancy  can  be  giantcd  only  liy  deed." 
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6  C.  368,  5  D.  &  R.  340;  Amos  on  Fixtures,  Snd  edit.  103.  Where  a  term  has 
determined  by  the  lessee's  own  act,  it  has  been  held  that  he  is  not  entitled  to  emble- 
ments :  IJavif  V.  Eijtm,  7  Bingh.  154,  4  M.  &  P.  820.  That  shews  the  [125]  principle 
which  ought  to  guide  the  court  in  the  decision  of  this  case.  In  Heap  v.  Barton,  12  C.  B. 
27y,  Jervis,  C.  J.,  suggests  that  fixtures  annexed  to  the  freehold  become  by  the  act 
of  annexation  the  property  of  the  landlord,  subject  to  the  tenant's  right  to  remove 
them  during  the  term.  In  Bviliop  v.  Elliott,  11  Exch.  113,  by  indenture,  C.  demised 
to  E.  an  unfinished  messuage  for  the  term  of  ninety-seven  years :  the  indenture  con- 
tained a  covenant  by  E.,  that,  at  the  expiration  of  the  term,  he  would  deliver  up  the 
demised  premises  unto  C,  "  together  with  all  locks,  keys,  bars,  bolts,  marble  and 
other  chimney-pieces,  foot-paces,  slabs,  and  other  fixtures  and  articles  in  the  nature  of 
fixtures,  which  shall,  at  any  time  daring  the  said  term,  be  fixed  or  fastened  to  the 
said  demised  premises,  or  be  thereto  belonging : "  E.  took  possession  of  and  completed 
the  messuage,  and  fitted  it  up  with  things  necessary  for  carrying  on  the  business  of  a 
tavern-keeper  and  licensed  victualler,  and  for  that  purpose  put  in  the  premises  certain 
fixtures  of  the  description  called  and  known  as  trade  and  tenant's  fixtures :  B.  after- 
wards contracted  with  E.  to  purchase  from  him  an  underlease  of  the  premises,  and 
the  goodwill,  and  also  the  furniture,  fixtures,  stock  in  trade,  &c.,  at  a  valuation  :  in 
pursuance  of  this  agreement,  E.  executed  to  B.  an  underlease,  which  contained  a 
covenant  on  the  part  of  the  defendant  in  the  same  words  as  the  above  covenant  by 
E.  in  his  lease  :  and  it  was  held  by  the  Exchequer  Chamber,  that  the  covenant  above 
set  forth  did  not  restrain  B.,  the  lessee,  from  disposing  either  of  the  tenant's  or  of  the 
trade  fixtures.  In  delivering  the  judgment  of  the  court,  Parke,  B.,  there  says;  "It 
may  be,  that,  by  so  construing  the  covenant,  we  reduce  its  operation  to  that  merely 
which  the  general  rule  of  law  would  have  given  the  landlord  without  it.  But  this  is 
an  ai'gunient  of  little  weight.  No  modern  lease  probably  will  be  found  which  does 
not  contain  [126]  covenants  merely  to  secure  rights  subsisting  at  common  law,  but 
perhaps  more  easily  enfoi'ced  by  the  help  of  an  express  contract.  These  particular 
words  may  have  been  introduced  for  greater  caution,  because  of  the  language  of  some 
of  the  decisions  quoted,  or  to  bring  an  infringement  of  the  right  within  the  clause 
of  re-entry."  [Willes,  J.  The  question  here  depends  upon  the  construction  of  the 
contract  into  which  the  parties  have  entered.]  The  true  constiuction  of  the  contract, 
it  is  sul>mitted,  is  this,  that,  as  to  all  but  the  fixtures  applicable  to  the  ship-building 
trade,  the  common-law  rights  of  the  parties  are  to  prevail,  but  that  those  which  are 
put  up  for  that  purpose,  shall  be  the  property  of  the  lessors.  The  covenant  imposes 
a  limitation  on  the  tenant's  rights,  but  leaves  the  landlord's  rights  untouched.  The 
proviso  that  that  stipulation  should  not  be  construed  to  apply  to  any  machinery,  ike, 
erected  by  the  tenant  during  the  term  for  any  other  purpose  than  that  of  carrying  on 
the  business  of  a  shipwright,  was  merely  introduced  for  the  purpose  of  clearing  up 
any  doubt  which  might  exist  as  to  the  tenant's  liability  to  leave  all  fixtures  he 
might  erect  upon  the  premises  at  the  expiration  of  the  term.  [Williams,  J.  The 
proviso  goes  on, — "  but  that  it  should  and  might  be  lawful  for  the  said  T.  White,  at 
any  time  during  the  said  term  or  at  the  expiration  thereof,  to  remove  and  take  away 
all  such  last-mentioned  machinery,  &c.,  from  the  said  demised  premises."]  That  is 
merely  in  affirmance  of  the  common-law  right  of  the  tenant. 

Hannen,  contr.'i  («).  There  are  two  questions  for  the  [127]  consideration  of  the 
court  in  this  case, — first,  whether  the  assignees  of  White  had  not  a  I'easonable  time 
for  the  removal  of  these  fixtures  after  the  determination  of  the  term, — secondly, 
whether  there  is  anything  in  the  terms  of  the  lease  to  lessen  or  control  that  right. 
1.  The  first  point  has  been  distinctly  raised  in  two  cases, — in  IFeeton  v.   JFoodcock, 

7  M.  &  W.  14,  where,  however,  it  became  unnecessary  to  determine  it, — and  in  Heap 

(a)  The  uoints  marked  for  argument  on  the  part  of  the  plaintiflFs  were  as  follows  ; 
— "  That  the  declaration  discloses  a  good  cause  of  action  ;  that  it  does  not  appear  that 
the  term  was  determined,  so  as  to  deprive  the  assignees  of  the  right,  while  they 
continued  in  occupation  of  the  premises,  to  remove  machinery  not  erected  for  the  use 
of  the  business  of  a  shipwright ;  that  the  plaintiff's  were  entitled  to  a  reasonable  time 
after  the  bankruptcy  to  remove  all  articles  in  the  nature  of  fixtures  to  which  the 
banki'upt  was  entitled  ;  and  that,  by  the  terms  of  the  lease,  the  defendant  did  not, 
upon  the  bankruptcy  of  the  tenant,  acquire  any  right  to  the  machinery,  &c.  erected 
for  purposes  other  than  that  of  carrying  on  the  business  of  a  shipwright." 
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V.  Barton,  12  C.  B.  274,  which  tinned  on  the  speci;il  agreement  of  the  parties.  In 
the  ha.st-nientioned  case,  Jervis,  C.  J.,  says :  "  The  courts  seem  to  have  taken  three 
separate  views  of  the  rule, — first,  that  fixtures  go,  at  the  e.vpiration  of  the  term,  to 
tlie  landlord,  unless  the  tenant  has  during  the  term  exercised  his  right  to  remove 
them, — .secondly,  as  in  Penton  v.  Eohart,  2  East,  88,  that  the  tenant  may  remove  the 
fixtures  notwithstanding  the  term  has  expired,  if  he  I'eniains  in  pos.session  of  the 
premises, — thirdly,  that  his  right  to  remove  fixtures  after  his  term  has  expired  is 
subject  to  this  further  (jualific-ition,  viz.  that  the  tenant  continues  to  hold  the  premises 
under  a  right  still  to  consider  himself  as  tenant."  The  second  of  these  propositions, 
it  is  submitted,  is  the  correct  one.  The  third  is  supported  only  by  a  dictum  of 
Alderson,  B.,  in  H'ceton  v.  U'ondrock,  which  is  based  upon  something  thrown  out  by 
l^arke,  B.,  in  MinshaJI  \.  Lloi/il,  2  M.  iV  W.  460.  It  may  be  convenient  to  see  what 
was  the  [128]  state  of  the  authoi'ities  when  MiiuhaU  v.  Lloyd  came  to  be  decided, — 
all  of  which  will  be  found  referred  to  in  the  notes  to  Ehves  v.  Maw,  2  Smith's  Leading 
Ciises,  4th  edit.  p.  144,  beginning  with  the  Year  Book,  20  H.  7,  fo.  13.  In  all  the 
earlier  authorities,  the  right  of  removal  is  expressly  limited  to  the  actual  legal  tenanev. 
[Williams,  J.  Surely  it  is  now  settled  that  the  right  of  the  tenant  to  remove  fixtures 
exists  during  the  period  during  which  he  might  be  considered  as  tenant.]  In  J'oole's 
ca^e,  1  Salk.  .'UiS,  Lorrl  Holt  says,  "that,  din'ing  the  tei'm,  the  soap-boiler  might  well 
remove  the  fats  he  set  up  in  relation  to  trade,  and  that  he  might  do  it  by  the  common 
law  (and  not  b_v  virtue  of  any  special  custom)  in  favour  of  trade,  and  to  encourage 
industry  ;  hut,  after  the  term,  they  become  a  gift  in  law  to  him  in  reversion,  and  are 
not  removable."  In  I'entrm  v.  Uohmi,  2  East,  88,  Lord  Kenyon  says:  "The  old  cases 
upon  this  subject  leant  to  consider  as  realty  whatever  was  annexed  to  the  freehold 
by  the  occupier :  but  in  modern  times  the  leaning  has  always  been  the  other  way,  in 
favour  of  the  tenant,  in  support  of  the  interests  of  trade,  which  is  become  the  pillar 
of  the  state.  And  some  of  the  cases  have  even  gone  further  in  favour  of  the  executor 
of  tenant  foi'  life  against  the  remaindei-man,  between  whom  the  rule  has  been 
holden  stricter  :  for,  it  has  been  doteinuned  that  the  executor  of  tenant  for  life 
was  entitled  to  take  away  the  fire-engine  of  a  colliery."  Elwes  v.  Maw,  3  East,  38, 
turned  entircily  upon  the  question  whether  an  agricultural  tenant  was  entitled  to 
the  .same  privileges  in  this  respect  as  a  trader  ;  and  Lord  EUenborough,  in  a  very 
elaborate  judgment,  held  that  he  was  not.  So,  in  Lee  v.  Itisdoit,  7  Taunt.  188, 
2  Marsh.  49."),  speaking  of  fixtures  which  a  tenant  might  lawfully  remove,  (libbs,  C. .)., 
s.iys,  that,  "unless  the  lessee  uses  during  the  term  his  continuing  privilege  to  sever 
[129]  Iheni,  he  cannot  afterwards  do  it."  And  that  doctrine  received  the  assent  of 
Abbott,  C.  .1.,  in  Coh'qrave  v.  IHas  Santos,  2  B.  &  C.  76,  3  I).  &  K,  255.  The  observa- 
tions of  Bay  ley,  .).,  in  Storer  v.  Hunter,  3  B.  &  C.  368,  5  I).  &  K.  240,  also  strongly 
corroborate  this  view  :  and  there  the  term  was  determined,  as  here,  by  a  forfeiture. 
Lord  Tenterden,  in  lyi/de  v.  llasscU,  1  B.  &  Ad.  394,  limits  the  right  in  the  same  way. 
In  Miii.ihall  v.  fjoj/d,  2  M.  &  W.  450,  l^irke,  B.,  says,  in  like  mannci-,  that  "the  right 
of  a  tenant  is  only  to  remove  during  his  term  tin;  tixtui-es  he  may  have  put  up,  and 
so  to  make  them  cease  to  Ito  any  longer  fixtures."  And  in  Madiitosli  v.  Trotter,  3  M.  i*i; 
W.  184,  the  same  Icai'ued  judge  says  :  "  Minshall  v.  IJoi/d  is  a  direct  authority  on  this 
point.  I  gave  my  opinion  itj  that  case,  not  on  my  mere  imj)ression  at  the  time,  but 
after  much  consich'iatiou  of  this  point,-  -that  the  principle  of  law  is,  that  whatsoever 
is  plant('(l  in  the  soil  bc^longs  to  the  soil  ;  i|nic([uid  plantatur  solo,  solo  ccdit ;  that  the 
tenant  has  the  right  to  remove  fixtures  of  this  nature  dining  his  term,  or  during  what 
may  for  this  purpose  be  considered  as  an  exciescence  on  the  term  ;  but  that  they  are 
not  goods  and  chattels  at  all,  but  pai-cel  of  the  freehold,  and  as  such  not  recoverable 
in  trover.  That  case  is  a  direct  authority,  so  far  as  my  opinion  and  that  of  my  Brother 
Aldei'.son  go;  and  I  think  it  was  a  correct  decision."  Tli.it,  however,  still  leaves  it 
floubtful  what  that  excrescence  is.  The  ti'ue  rule  ])roliably  is  this,  th;it  the  tenant's 
right  of  removal  continues  whilst  he  remains  in  |)ossession  of  the  premises  in  con- 
tinuation (whetlipi-  rightfully  or  otherwise)  of  the  .same  holding  undei'  the  lessor. 
[\\  illiams,  .1.  Who  was  in  po.sscssion  at  the  time  the  cau.so  of  action  arose  !|  The 
a.ssignees.  [Williams,  J.  No.  The  lessors  had  re-entered  for  the  forfoilin'c,  and  tlicy 
were  in  possession.  Willes,  J.  It  would  seem  that  l)oth  were  in  possession.  [130] 
If  two  are  in  possession  at  the  same  time,  the  law,  according  to  Lord  Coke,  "acconls 
the  possession  to  him  who  has  title."  Crowder,  ^^.  The  assignees  claim  no  title  to 
the  land.]     It  is  submitted  that  the  proper  limitation  of  the  tenant's  right  of  removal 
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exists  only  whilst  he  or  his  representatives  continue  in  possession,  without  any  deter- 
mination of  the  tenancy,  either  actual  or  constructive.  The  fair  construction  of  the 
lease  is,  that  the  tenant  shall  ha^e  a  reasonable  time  to  remove  fixtuies  other  than 
shipwrights'  fixtures  (which  by  the  contract  were  to  be  left)  on  the  determination  of 
his  term.  The  contrary  construction  would  be  giving  no  effect  whatever  to  the  latter 
part  of  the  covenant. 

Coleridge,  in  reply.  The  true  principle  is  involved  in  the  three  propositions  thrown 
out  by  Jervis,  C.  J.,  in  Heap  v.  Barton,  1:2  C.  B.  274, — "First,  that  fixtures  go,  at  the 
expiration  of  the  term,  to  the  landloixl,  unless  the  tenant  has  during  the  term  exercised 
his  right  to  remove  them, — Secondly,  that  the  tenant  may  remove  the  fixtures  notwith- 
standing the  term  has  expired,  if  he  remains  in  possession  of  the  premises, — Thirdly, 
that  his  right  to  remove  fixtures  after  his  term  has  expired  is  subject  to  this  further 
qualification,  viz.  that  the  tenant  continues  to  hold  the  premises  under  a  right  still  to 
consider  himself  as  tenant."  Fixtures  annexed  to  the  freehold  are  prima  facie  the 
property  of  the  owner  of  the  soil.  In  aid  of  the  tenant,  and  in  favour  of  trade,  an 
exception  is  engrafted  upon  that  rule,  enabling  him  to  sever  the  fixtures,  and  so  regain 
his  property  in  them :  if  he  does  not  avail  himself  of  that  right,  the  fixtures  belong  to 
the  person  to  whom  the  freehold  belongs.  The  law  being  so,  the  exceptions  are  equally 
clear  and  simple.  Whichever  be  the  rule  adopted  in  the  present  case,  the  defendants' 
right  must  [131]  prevail.  The  lease  has  expired,  the  lessors  have  entered,  and  the 
fixtures  are  theiis.  Then,  except  for  the  limited  purpose  of  realizing  the  bankrupt's 
eft'ects,  the  assignees  have  nothing  to  do  with  the  occupation  of  the  premises :  and, 
even  if  they  had,  the  term  being  ended,  the  re-entry  of  the  lessors  was  a  re-\esting  of 
the  freehold  in  them,  with  all  the  rights  belonging  to  it.  And,  as  to  the  third  rule, — 
whatever  be  its  meaning, — after  the  re-entry  of  the  lessors,  the  assignees  could  ha;'e 
no  right  to  consider  themselves  as  tenants.  When  a  lessor  re-enters  lawfully,  he  enters 
upon  the  full  and  indisputable  possession  of  that  which,  subject  to  the  privilege  of  the 
tenant,  has  been  his  property  during  the  whole  of  the  term.  [Williams,  J.  The 
I'e-entry  of  the  lessor  can  make  no  difference,  if  the  tenant  has  by  law  a  reasonable 
time  for  the  e.xercise  of  his  right  of  removal.]  Then,  as  to  the  covenant, — the  language 
is  very  peculiar :  "  it  shall  and  may  be  lawful  for  the  said  Thomas  ^\'hite,  at  any  time 
during  the  said  term,  or  at  the  expiration  thereof,  to  remove,"  iScc.  That  clearly  does 
not  entitle  him  to  remove  the  fixtures  after  his  term  has  expired. 

Williams,  J.  I  am  of  opinion  that  the  plaintift's  are  entitled  to  judgment.  A 
number  of  questions  of  no  little  ditfieulty  have  been  raised  in  the  course  of  the  argu- 
ment, as  to  the  right  of  a  tenant  to  remove  fixtures  at  the  determination  of  his  term, 
and  as  to  the  period  of  time  when  he  must  exercise  his  right  to  disaunex  them  from 
the  freehold.  A  good  deal  of  discussion  has  also  taken  place  as  to  the  effect  of  a 
determination  of  the  term  by  the  act  of  the  tenant  himself, — whether  he  puts  himself 
in  a  different  position  as  to  his  right  of  removal  where  the  tenancy  has  been  determined 
by  a  forfeiture.  But,  in  the  view  we  take,  it  becomes  unnecessary  to  determine  any 
of  these  points,  [132]  because  it  appears  that  the  parties  have  themselves  provided 
what  shall  be  their  respective  rights  upon  the  happening  of  such  a  state  of  things  as 
has  arisen.  It  appears  that  White,  the  bankrupt,  became  tenant  of  the  premises  under 
the  corporation  of  Portsmouth  under  a  lease  whereby  he  covenanted  to  set  up  a  steam- 
engine  and  machinery  and  buildings  for  the  proper  carrying  on  the  business  of  a  ship- 
wright on  the  slip,  ground,  and  premises  demised,  "and  the  said  slip-wav,  ground, 
buildings,  erections,  and  engines,  machinery,  tackle,  gear,  and  premises  demised,  or 
which  should  be  set  up  by  the  tenant  during  the  term,  with  their  and  every  of  their 
appurtenances,  should  and  would  peaceably  and  quietly  leave,  surrender,  and  j'ield  up 
to  the  defendants  (the  lessors)  at  the  end,  expiration,  or  other  sooner  determination 
of  the  said  term, — it  being  by  the  said  indenture  declared  that  all  steam  and  other 
engines,  machinery,  tackle,  gear,  and  utensils  set  up  upon  the  premises  at  any  time 
during  the  said  term  for  the  purpose  of  carrying  on  the  trade  of  a  shipwright,  together 
with  all  fixtures,  should  not  be  removed  therefrom,  but  should,  upon  the  expiration  or 
other  sooner  determination  of  the  said  term,  belong  to  the  landlord,  and  not  to  the 
tenant,  without  any  payment  being  made  to  him  for  the  same."  Then  follows  a 
proviso,  "that  the  last-mentioned  stipulation  should  not  be  construed  to  apph'  to  any 
machinery,  &c.,  which  should  or  might  be  erected  or  set  up  on  the  demised  premises 
l)y  ^^'hite  during  the  tei'm  for  any  other  purpose  than  that  of  carrying  on  the  said 
business  of  a  shipwright;  but  that  it  should  and  might  be  lawful  for  White  at  any 
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time  during  the  tunii,  or  at  the  expiration  thereof,  to  remove  and  t;dve  away  all  such 
last-mentioned  machinery,  &c.,  from  the  said  demised  premises."  Stopping  here,  a 
controversy  is  raised  ;is  to  the  meaning  of  this  stipulation.  On  the  [133]  one  hand, 
it  is  insisted  that  it  means  to  express  no  more  than  the  common  law  woidd  imply,  viz. 
that  the  tenant  is  to  have  the  right  to  remove  the  last-mentioned  fixtures,  provided 
he  exercises  that  right  during  the  tei-m  or  at  the  end  of  it.  But  it  seems  to  me  that 
this  proviso  must  he  read  in  conjtuiction  with  that  which  immediately  follows  it, 
manifesting  that  the  parties  are  contemplating  the  very  state  of  things  which  has 
arisen, — that,  if  the  lessee  shall  become  bankrupt,  it  shall  be  lawful  for  the  lessors  to 
re-enter,  and  upon  such  re-entry  to  take  possession  of  and  enjoy  as  their  own  property, 
without  paying  anything  for  the  same,  all  steam  and  other  engines,  machinery,  iVc, 
which  should  he  used  or  employed  in  or  about  the  business  of  a  ship-builder.  Surely 
it  is  impossible  to  doubt,  that,  when  the  parties  have  stipulated  that  the  lessors  shall 
have  this  right,  it  must  be  understood  that  they  intended  the  right  to  Ijc  confined  to 
the  fixtures  stipulated  for,  and  not  to  apply  to  the  others.  It  comes,  then,  to  this, 
that  the  lessors  are  at  the  expiration  or  other  sooner  deternunation  of  the  term  to  take 
the  ship-building  iixtin'cs,  and  the  tenant  is  to  have  the  others ;  and,  if  so,  it  follows 
that  the  latter  is  to  have  a  reasonable  time  for  their  removal.  This  right,  then,  being 
in  the  tenant,  or  his  assignees,  the  declaration  avers  that  they  have  exercised  it  within 
a  reasonable  time.  On  the  face  of  the  lease,  a  distinction  is  made  between  the  two 
sets  of  fixtures;  it  being  in  ettect  stipulated  that  the  one  .set  shall  go  to  the  lessors, 
and  the  other  to  the  lessee ;  and,  the  declaration  averring  that  the  a.ssignees  of  the 
latter  were  prevented  from  exercising  their  right  to  sever  and  remove  them  within  a 
reasonable  time  after  the  lessors'  re-entry  for  the  forfeiture,  the  plaintiffs  are  entitled 
to  the  judgment  of  the  court. 

Ckowuek,  J.     I  also  am  of  opinion  that  the  plain-[134]-tifls  are  entitled  to  judg- 
ment ;  and  I  ground  my  opinion  entirely  upon  the  language  of  the  lease,  and  conse- 
quently it  is  unnecessary  to  enter  upon  the  consideration  of  the  somewhat  nice  and 
difficult  questions  to  which  our  attention  has  Ijccn  directed   in   the  course  of   the 
argument.     The  lease  makes  a  clear  distinction  between  the  two  sets  of  fixtures  ;  as 
to  the  shipbuilders'  fixtures,  there  is   an  absolute  prohibition  against   the   tenants' 
removing  them  during  the  terra,  and  an  express  stipulati(jn  that  at  its  expiration  they 
shall  belong  to  the  lessors  :  but,  as  to  any  other  fixtures  which  may  bo  set  up  on  the 
premises  dui'ing  the  term,  there  is  this  express  proviso, — "  provided  nevertheless,  that 
the  last-mentioneil  stipulation  shall   not  ))e  construed   to  apply  to  any  machinery, 
tackle,  gear-,  iV'c,  which  shall  or  may  be  erected  or  set  up  on  the  said  demised  premises 
by  the  lessee  during  the  said  term  for  any  other  purpose  than  that  of  carrying  on  the 
said  business  of  a  shipwright;  but  that  it  shall  and  may  be  lawful  for  the  lessee  at 
any  time  during  the  said  term,  or  at  the  expiration  thereof,  to  remove  and  take  away 
all    such    last-mentioned   machinery,    &c.,    from    the  said    ilemiscd  premises."     It  is 
insisted,  on  the  part  of  the  defendants,  that  this  gives  the  lessee  no  larger  or  more 
extensive  right  than  the  conunou  huv  already  gave  him.     But  that  proviso,  as  it  seems 
to  me,  nujst  be  read  in  conjunction  with  the  inqjortant  one  which  follows  it,  and 
which  stijjulatcs,  that,  in  the  event  of  the  bankruptcy  of  the  lessee,  the  lessors  shall 
have  power  to  ic-enter  upon   the  demised  picmise.s,  and  to  possess  thcniselves  of  the 
Hxtuies  erected  for  the  pui'iiose  of  the  business  of  a  shipbuilder,      liooking  at  the 
whole    instrument,  it  appears  to  me  that  the  lessors  have  no  title  to    the    fixtures 
erected  for  purposes  other  than  the  business  of  a  shipwright ;  that  tiie  lessee  is  entitled 
to  these ;  and  that  he  is  to  have  a  reasonal)le  time  for  removing  them.     No  ell'ect 
could    [135]  by  any  other  construction  be  given    to    the  language  of  the  provisos. 
And,  the  declaration  averring  that  the  re-entry  of  the  lessors  took  place  before  the 
lapse  of  a  reason.ible  time,  it  seems  to  me  that  a  good  cause  of  action  is  disclo.sed. 

WiLLKs,  .1.      I  am  of  the  same  o|)inion.     The  true  construction  of  the  lease  is, 
that,  in  ca.se  of  the  l)ankriqjtcy  of  the  lessee,  the  lessors  may  re-enter  and  luke  the 
shipbuilding  fixtures,   but  n(j  others.     That  being  .so,   the  assignees   had  a  right   to 
enter  to  take  the  others,  and  had  a  reasonable  time  for  the  exercise  of  that  right. 
Bvi.ics,  .).,  hail  gone  to  cliamliers. 
Judgment  for  the  plaintills((i). 

(a)  See  Leader  v.  HomeuMoil,  post,  T.  Vac.  1858,  and  Tine  Loiulon  and  IVcstmiiustc 
Loan  ami  Discount  Company  v.  Drake,  post,  \ol.  v. 

C.  r.  xviu.— 33* 
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In  the  Mati'er  of  the  CojiplaiiNT  of  Ransome  and  Another  against  The 
Eastern  Counties  Railway  Company.     Feb.  25th,  ISStj. 

[S.  C.  27  L.  J.  C.  P.  166 ;  4  Jur.  N.  S.  282  ;  6  W.  R.  395.     See  the  note, 
1  C.  B.  N.  S.  4.37  ;  140  E.  R.  179.] 

A  railway  company  established  a  system  of  eari'viiig  coals  according  to  assigned 
districts,  comprising  certain  places  on  their  lines  and  branches,  carrying  them  within 
those  several  districts  at  certain  lowei'  rates  for  quantities  not  less  than  a  "train- 
load  "  of  200  tons.  The  complainants,  who  were  coal-dealers  at  Ipswich,  also  carried 
on  that  business  at  X.,  8.,  E.,  T.,  and  B.,  which  are  places  on  that  branch  of  the 
company's  lines  which  conducts  to  Peterborough,  and  also  at  M.  &  D.,  which  are 
on  another  branch  line  communicating  with  that  first  mentioned,  and  also  at  H., 
which  is  on  another  distinct  branch.  These  districts  were  so  adjusted  that  the 
places  where  the  complainants  deal  were  distributed  into  three  of  them,  so  that,  in 
order  to  take  advantage  of  the  reduced  lates,  the  complainants  would  have  to  send 
from  Ipswich  three  full  "train-loads,"  which  was  a  larger  quantity  than  they  could 
profitably  send  to  those  districts;  and  thus  they  sustained  great  injury  :  whereas, 
the  rival  dealers  at  Peterlwrough,  by  reason  of  one  of  the  assigned  districts  embrac- 
ing seven  of  those  places  at  which  the  complainants  dealt,  were  enabled  to  send 
their  coals  in  such  quantities  as  to  avail  themselves  of  the  reduction.  It  being 
sworn,  on  the  part  of  the  company,  that  these  districts  were  adjusted,  not  with  a 
view  to  give  an  undue  preference  to  the  one  set  of  dealers  over  the  other,  but  solely 
with  regard  to  their  own  convenience,  and  the  wants  of  the  neighbourhood  : — Held, 
that  the  complaint  was  not  sustained. — The  company  made  a  scale  of  charges  for 
the  caixiage  of  coals  from  Peterborough  and  Ipswich  respectively  to  various  places, 
the  effect  of  which  was  to  diminish  the  natural  ad\'antages  which  the  Ipswich  dealers 
possessed  over  those  of  Petei'boi-ough,  from  their  greater  proximity'  to  those  places, 
by  annihilating  (in  point  of  expense  of  carriage)  in  favour  of  the  latter  a  certain 
portion  of  the  distance  between  Peterborough  and  those  places  : — Held,  an  undue 
preference  to  the  Peterboi-ough  dealers  over  those  of  Ipswich. — The  court  refused 
to  grant  an  attachment  against  a  railway  company  for  disobedience  to  a  writ  of 
injunction  under  the  17  &  18  Vict.  c.  .31,  injoining  them  to  desist  from  giving  an 
undue  preference,  in  respect  of  the  carriage  of  coals,  to  persons  carrying  coals  fi-om 
P.,  or  other  places  to  or  towards  certain  places  mentioned  in  the  rule, — the  affidavits 
on  the  part  of  the  company  shewing  a  bona  fide  endeavour  on  their  part  to  conform 
to  the  order  of  the  couit, — although  it  appeared  that  the  reformed  scale  of  charges 
still  operated  in  some  other  respects  injuriously  to  the  interests  of  the  complainants, 
and  advantageously  to  the  other  parties. 

T.  Jones,  in  Michaelmas  Term  last,  obtained  a  rule  calling  upon  the  Eastein 
Counties  Railway  Company  to  shew  cause  why  a  writ  of  injunction  should  not  issue 
[136]  against  them  pursuant  to  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict, 
c.  31),  injoining  the  said  company  "to  desist  from  giving  an  undue  preference  in 
I'espect  of  the  carriage  of  coals  on  the  railways  of  the  said  company  to  persons 
trafficking  in  coals  and  sending  them  by  the  said  railways  from  Peterljorough  and 
other  places  to  or  towaixls  Xeedham  .Market,  Stowmarket,  Elmswell,  Thurston,  Bury 
St.  Edmunds,  Hadleigh,  Mellis,  Diss,  and  Ipswich,  or  any  of  them,  and  from  subjecting 
the  complainants  to  any  undue  prejudice  in  respect  of  the  carriage  of  coals  from 
Ipswich  to  or  towards  the  said  places,  or  any  of  them  ;  and  injoining  the  said  company 
to  carry  coals  for  the  complainants  from  Ipswich  to  or  towards  the  said  places  and 
every  of  them  on  equal  terms  with  persons  trafficking  in  coals  and  sending  them  by 
the  said  railways  from  Peterborough  and  other  places  to  or  towards  the  said  places  or 
any  of  them, — having  due  regard  to  the  circumstances,  if  an\%  which  lender  the  cost 
to  the  said  company  of  carrying  for  the  one  party  less  than  the  cost  of  carrying  for 
the  other." 

The  material  pai'ts  of  the  affidavit  upon  which  the  rule  was  obtained,  were  as 
follows : — 

1.  The  complainants  are  dealers  in  coal  at  Ipswich  and  at  Xeedham  Market,  at 
Stowmai'ket,  at  Elmswell,  at  Thurston,  at  Bury  St.  I^dmunds,  at  Hadleigh,  at  Mellis, 
and  at  Diss. 
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2.  The  Eastern  Counties  Railway  Company  are  in  possession  of  and  work  and 
have  the  management  and  [137]  uontrol  of  certain  railways  forming  a  main  line  of 
railway  comnienciiig  at  Ijondun  and  running  thence  to  and  past  Ipswich,  Needham 
Market,  Stowmarket,  I'^lniswell,  Tliin'stun,  Buiy  St.  Edmunds,  Newmarket,  Caml)ridge, 
and  Ely,  and  running  thence  to  Peterborough,  where  it  joins  the  Great  Northern 
Kailway  ;  ami  the  con)pany  are  also  in  possession  of  and  work  and  have  the  manage- 
ment and  control  of  two  branch  lines  of  railway,  one  of  such  l)rancli  lines  being  a 
branch  line  running  from  the  said  main  line  from  a  point  south  of  Ipswich  to 
Hadleigh,  and  the  other  of  such  branch  lines  being  a  line  running  from  the  said  main 
line  at  Haughley,  near  Stowmarket,  to  and  past  Mellis  and  Diss. 

3.  The  coal  in  which  the  complainants  trade  is  brought  by  sea  to  Ipswich,  and  is 
delivered  to  them  at  Ipswich,  and  by  them  sold  to  their  customers  at  the  several 
places  at  which  they  so  deal ;  and  it  is  also  sent  by  them  to  those  places  to  be  sold 
to  their  customers  there  ;  and  the  only  mode  by  which  they  are  able  to  convey  such 
coal  from  Ipswich  to  those  seveial  places  is  by  the  main  line  and  branch  lines 
respectively  belonging  to  the  company. 

4.  The  company  are  desirous  of  preventing  the  complainants  from  dealing  at  the 
several  places  at  which  they  so  deal,  and  arc  desirous  of  excluding  from  the  several 
places  at  which  the  comj)laiiiants  so  deal  in  coal  all  such  seaborne  coal,  and  of  suppress- 
ing and  destroying  the  trade  in  .seaborne  coal  at  several  places  at  which  the  complainants 
so  de;il  in  coal  as  aforesaid. 

5.  Certain  traders  in  coal  lesiding  and  carrying  on  business  for  the  most  part  at 
Peterborough,  or  at  places  to  the  north  and  noith-west  of  Peterborough,  trade  at  the 
places  at  which  the  complainants  so  deal  in  coal,  in  a  similar  desciiption  of  coal 
brought  from  the  noith  of  England  by  the  (ireat  Noithern  Railway  from  Peterborough, 
and  also  in  another  kind  of  coal  brought  from  [138]  the  counties  of  Derby  and  York 
by  the  Midland  railwaj'  to  Pctei'borough. 

6.  The  company  have  given  and  do  give  undue  and  unreasonable  preferences  and 
iidvantages  in  the  carriage  of  such  landboi'ue  coal  on  their  railway  to  and  in  favour 
of  such  dealers  in  landborne  coal,  and  to  and  in  fa^■our  of  the  traffic  in  landborne 
coal,  at  such  places,  and  subject  the  complainants  and  other  traders  in  seal)ornc  coal 
at  the  said  places  in  which  the  complainants  deal  in  coal  as  aforesaid,  and  the  trade  in 
seaborne  coal  at  such  places,  to  undue  and  unreasonable  prejudice  and  disadvantage, 
in  the  carriage  of  such  seaborne  coal. 

7.  The  company  do  not  carry  coals  for  the  complainants  and  for  other  merchants 
residing  at  Ipswich  and  dealing  in  seaborne  coal  as  aforesaid,  on  eijual  terms  with 
such  dealers  in  landborne  coal,  although  there  are  no  circumstances  to  justify  such 
irregularity. 

8.  The  company  having  on  and  jjrcvious  to  the  2',)th  (jf  .lanu;uy,  l.S.^7,  given  an 
undue  preference  to  Messrs.  E.  &  A.  Prior,  who  wore  then  dealers  in  landborne  coal, 
and  carr^'ing  on  business  at  Peterborough,  and  dealing  in  landboi-nc  coal  at  the  places 
at  which  the  complainants  so  deal  in  seaborne  coal  as  aforesaid,  for  and  in  respect  of 
the  carriage  of  coals  on  the  main  line  of  their  railway,  a  rule  was  ])ronounced  by  this 
court  on  the  2Uth  of  .January,  l.SoT,  at  the  instance  of  the  complainants,  whereby  it 
was  ordered  that  a  writ  of  injunction  should  issue  injoining  the  company  thenceforth 
altogether  ab.solutcly  to  desist  from  giving  an  undue  ])rcference  to  the  .said  Mcssis. 
E.  &  A.  Prior  for  or  in  respect  of  the  ciirriage  of  coals  on  their  railways,  and  injoining 
and  comman<iing  them  thenceforth  to  carry  coals  for  the  complainants  on  equal  terms 
with  the  said  Messis.  E.  it  A.  Prior,  having  due  reg.ird  to  the  circumstances,  if  any, 
which  i-endered  the  cost  to  the  [139]  c(jmpany  of  carrying  for  the  one  party  less  than 
the  cost  of  carrying  for  the  other  party  ;  which  .said  writ  of  injunction  was  afterwards 
duly  issued  and  served  on  the  secretary  and  directoi-s  of  the  company. 

!).  In  Fcbruaiy,  1 8.57,  a  corres])ondcnce  took  place  between  the  attojueys  of  the 
complain.mts  and  of  the  comi)aiiy,  in  which  the  former  complained  of  being  still 
charged  the  same  rates  as  before  the  rule,  and  which  ended  with  a  letter  of  the  1st  of 
May,  in  which  the  latter  wrote, — "The  com])any  consider  the  rates  now  charged  are 
in  strict  accordam  e  with  tlu^  i-ulcs  laid  down  by  the  court "  (a). 

10.   At  the  time  the  former  motion  was  made,  the  charges  made  to  the  Messrs. 
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Prior  were  made  under  an  agreement  which  was  put  an  end  to  before  the  date  of  the 
last-mentioned  letter. 

11.  On  the  1st  of  May,  18.57,  the  company  issued  new  regulations  for  the  con- 
veyance of  coal,  and  a  new  scale  of  rates.  The  paper  marked  A.  contains  the  regula- 
tions and  rates  of  the  company  for  the  carriage  of  coal  from  Peterborough  under  the 
circumstances  therein  expressed. 

12.  The  paper  marked  B.  contains  the  regulations  and  rates  of  the  company  for 
the  carriage  of  coal  from  Ipswich,  under  the  circumstances  therein  expressed. 

13.  The  dealers  in  landborne  coal  have  beeu  charged,  since  the  1st  of  May,  1857, 
under  the  circumstances  and  conditions  therein  expressed,  according  to  the  paper 
marked  A.,  or  at  lower  rates. 

14.  The  district  numbered  8  in  the  printed  paper  marked  A.,  includes  Ipswich, 
Xeedham  Market,  Stowmarket,  Elmswell,  Thurston,  Mellis,  and  Hadleigh,  being  seven 
of  the  principal  places  at  which  the  complainants  deal  in  coals. 

[140]  15.  The  district  numbered  1  in  the  printed  paper  marked  B.,  includes  only 
(exclusive  of  Wisbech)  three  of  such  principal  places  at  which  the  complainants  deal, 
viz.  Needham  Market,  Stowmarket,  and  Mellis. 

16.  The  district  numbered  2  iu  the  said  printed  paper  marked  B.  includes  only 
two  of  such  principal  places  at  which  the  complainants  deal,  viz.  Elmswell  and 
Thurston. 

17.  The  district  numbered  3  in  the  said  paper  marked  B.  includes  none  of  the 
principal  places  at  which  the  complainants  deal,  except  Hadleigh. 

18.  The  district  numbered  4  in  the  said  paper  marked  B.  includes  none  of  the 
principal  places  at  which  the  complainants  deal. 

19.  The  effect  of  this  adjustment  of  the  districts  mentioned  in  the  papers  marked 

A.  and  B.  respectively,  and  of  the  regulations  and  rates  mentioned  therein  respec- 
tively, is,  that,  in  order  to  enable  the  complainants  to  supply  all  their  customers  at 
Thurston,  Elmswell,  Mellis,  Stowmarket,  Needham  Market,  and  Hadleigh,  at  the 
lower  rates  mentioned  in  the  paper  marked  B.,  it  is  necessary  for  them  to  send  from 
Ipswich  three  train-loads  of  200  tons  or  35  trucks  each,  viz.  200  tons  or  35  trucks  into 
the  district  No.  1,  in  oi'der  to  supply  Needham  Market,  Stowmarket  and  Mellis,  being 
the  said  last-named  places  included  in  the  district  No.  1, — 200  tons  or  35  trucks  into 
the  district  No.  2,  to  supply  Elmswell  and  Thurston,  being  the  said  last-named  places 
included  in  the  said  district  No.  2, — and  also  200  tons  or  35  trucks  into  the  district 
No.  3,  to  supply  Hadleigh,  being  the  said  place  included  in  the  said  district  No.  3  ; 
whereas,  according  to  the  said  regulations  and  rates,  the  said  dealers  in  landborne  coal 
are  enabled  to  supply  all  their  customers  at  Thurston,  Elmswell,  Mellis,  Stowmarket, 
Needham  Market,  and  Hadleigh,  at  the  said  lower  [141]  rates,  by  sending  from  Peter- 
borough only  one  train-load  of  200  tons  or  35  trucks. 

20.  The  complainants'  trafhc  in  coal  at  the  places  before  mentioned  as  comprised 
in  the  said  districts  Nos.  1,  2,  and  3,  respectively,  is  not  such  as  to  admit  of  their 
sending  a  train-load  of  200  tons  or  35  trucks  of  coal  at  any  one  time  into  each  of  the 
said  districts ;  and  the  consequence  is,  that  they  are  unable  to  deal  in  coals  at  the  said 
places  in  the  districts  Nos.  1,  2,  and  3,  with  a  reasonable  profit. 

21.  The  complainants  believe  the  said  districts  and  regulations  and  rates  mentioned 
in  the  papers  marked  A.  and  B.  respectively  have  been  adjusted  for  the  express 
purpose  of  pre\'enting  them  and  other  merchants  in  the  same  trade  at  Ipswich  from 
availing  themselves  of  the  lower  rates  mentioned  in  the  said  papers  marked  A.  and 

B.  respectively,  by  rendering  it  impossible  for  them,  for  the  rea.sons  aforesaid,  to  avail 
themselves  of  the  said  lower  rates,  so  as  to  gain  a  i-easonable  profit ;  and  to  give  to  the 
said  dealers  in  landborne  coal  an  undue  ad\autage,  by  enabling  them  to  avail  them- 
selves of  the  said  lower  rates, — the  demand  for  coals  at  the  said  places  in  the  district 
No.  8  being  such  as  to  admit  of  the  said  dealers  in  landborne  coal  sending  into  the 
said  district  at  one  time  a  train-load  of  200  tons  or  35  trucks  of  coal  at  a  considerable 
profit. 

22.  The  prices  per  ton  estimated  according  to  the  rates  mentioned  in  the  said 
papers  A.  and  B.  for  carrying  from  Ipswich  to  the  places  in  the  tlistrict  No.  8  in  which 
the  complainants  so  deal,  are  out  of  all  proportion  greater  than  the  prices  per  ton  for 
carrying  from  Peterborough  to  such  places ;  thus.  Bury  St.  Edmunds  is  distant  from 
Ipswich  27  miles,  and  from  Peterborough  74  miles ;  according  to  the  rates  in  the 
paper  marked  B.,  the  price  for  the  carriage  of  coal  in  quantities  of  200  tons  or  35 
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trucks  fiom  Ipswit-li  to  [142]  Bury  St.  Edniunrls  is  2s.  5d.  per  ton,  inclusive  of 
tei'mitials,  luul  the  price  according  to  the  rates  in  the  paper  marked  A.  for  cai-rying 
coals  from  Peterborough  to  Bury  St.  Edmunds  under  the  same  circumst-ances,  is  4s.  3d. 
per  ton  only,  inclusive  of  terminals,  and  from  Petcrboiough  via  Bury  St.  Edmunds,  to 
Ipswich,  a  distance  of  101  miles,  4s.  7d.  per  ton  only.  Thurston  is  distant  from 
Ipswich  '2:i  miles,  and  from  Peteiborough  7S  miles  ;  and  the  price  according  to  the 
paper  marked  B.,  foi-  the  carriage  of  coal  from  Ipswich  to  Thurston  is  28.  2d.  per  ton, 
inclusive  of  terminals  :  whereas,  the  price,  according  to  the  paper  inarked  A.,  for 
carrying  coal  from  Peterborough  to  Thurston  under  the  same  circumstances,  is  4s.  4d. 
per  ton  only.  Elmswell  is  distant  from  Ipswich  18  miles,  and  from  Peterborough  S3 
miles ;  and  the  price,  according  to  the  paper  marked  B.,  of  carrying  coal  from  Ips^^•^ch 
to  Elmswell,  is  Is.  lOd.  per  ton,  inclusive  of  terminals;  whereas,  the  price,  according 
to  the  paper  marked  A.,  for  carrying  coal  from  Peterborough  to  Elmswell  under  the 
.same  circumstances,  is  4s.  .5d.  per  ton  only.  Diss  is  distant  from  Ipswich  27  miles, 
and  fi'om  Peterborough  9)S  miles  ;  and  the  price,  according  to  the  papci'  marked  B., 
for  carrying  coal  from  Ipswich  t(;  Diss  is  2s.  5d.  per  ton,  inclusive  of  terminals  ; 
whereas,  the  price,  according  to  the  paper  marked  A.,  for  carrj'ing  coal  from  Peter- 
borough to  Diss  under  the  same  circumstances  is  4s.  6d.  per  ton  only.  Mellis  is 
distant  from  Ipswich  23  miles,  and  from  Peterborough  9.5  miles  ;  and  the  price, 
according  to  the  said  paper  marked  B.,  of  carrying  coal  from  Ipswich  to  Mellis  is 
2s.  2d.  per  ton,  inclusive  of  terminals  ;  whereas,  the  price,  according  to  the  saiil  paper 
marked  A.,  of  CJirrying  coals  from  Peterborough  to  Mellis  is  4s.  6d.  per  ton  only. 
Stowmarket  is  distant  from  Ipswich  13  miles,  and  from  Peterborough  88  miles  ;  and 
the  price,  according  to  the  paper  marked  [143]  B.,  of  carrying  coal  from  Ipswich  to 
Stowmarket  is  !s.  Gd.  per  ton,  inclusive  of  terminals  ;  whereas,  the  price,  according  to 
the  paper  marked  A.,  of  carrying  coal  fiom  Peterborough  to  Stowmarket  under  the 
same  circumstances,  is  4s.  .5d.  per  ton  only.  Necdham  Market  is  dist;;nt  from  Ipswich 
9  miles,  and  fioni  Petcrboi'ough  92  miles ;  and  the  price,  according  to  the  rates 
mentione<l  in  the  paper  marked  B.,  of  carrying  coal  from  Ipswich  to  Ncedham 
Market  is  Is.  6d.,  inclusive  of  terminals  ;  whereas,  the  price,  according  to  the  paper 
marked  A.,  of  carrying  coal  from  Peterliorough  to  Needham  Market  under  the  same 
circumstances,  is  4s.  5d.  per  ton  only.  Hadleigh  is  distant  from  Ipswich  13  miles; 
and  the  price,  according  to  the  paper  marked  B.,  of  carrying  coal  from  Ipswich  to 
Hadleigh  is  Is.  6d.  per  ton,  inclusive  of  teiminals  ;  wheieas  the  price,  according  to  the 
paper  marked  A.,  of  carrying  coal  from  Peterborough  to  Hadleigh  [a  distance  of  113 
miles]  under  the  same  circumstances,  is  5s.  Id.  per  ton  only. 

23.  There  are  no  circumstances  which  render  the  cost  to  the  company  of  carrying 
for  the  saifl  dealers  in  landboi-ne  coal  from  Peterborough  to  the  places  in  the  district 
No.  8  less  than  the  cost  to  the  coin])any  of  eai'rying  for  the  complainants  from  I])swicli 
to  the  said  places  ;  or,  at  all  events,  there  is  no  such  difrerenee  of  cost  as  to  justify 
such  a  diH'erencc  of  charge. 

24.  It  being,  in  consequence  of  the  said  adjustment  of  districts,  and  having  regard 
to  the  litnited  qnantity  of  coal  required  at  the  places  at  which  the  complainants  trade, 
impossible  foi-  them  in  the  ordinary  course  of  l)u.siness,  or  with  a  reasonable  prolit,  to 
carry  their  coals  in  train-loads  of  200  tons  oi-  35  trucks,  so  as  to  avail  themselves  of 
the  lower  rates  which  according  to  the  pajjcrs  marked  A.  and  B  respectively  arc 
charged  when  coals  are  .sent  in  train-[144]-loads  of  200  tons  or  35  tracks,  the  com- 
plainants aie  obliged  to  send  their  coals  by  the  ordinary  goods  trains ;  and  the 
company  consequently  chaige  them  for  the  carriage  of  their  coals  from  Ipswich  to 
Needham  Market,  Stowmarket,  Mlmswell,  Thurston,  Bury  St.  Ednnuids,  Mellis,  Di.ss, 
and  Hadleigh,  at  the  rate  of  id.  per  ton  [)er  mile,  together  with  lid.  per  ion  for 
waggo)is,  4d.  pci-  ton  for  terminals,  and  4d.  ])er  ton  for  tramway. 

25.  There  ai'e  no  circumstances  which  render  the  cost  to  the  compau}'  of  carrying 
quantities  of  200  tons  or  35  trucks  so  much  smaller  than  the  cost  of  carrying  i|nantilies 
of  less  than  200  tons  or  35  tincks  as  to  justify  the  last  nuMitioned  charges;  and  (he 
complainants  believe  the  said  ditrerence  of  charge  hius  been  devised  for  the  express 
purpose  of  giving  to  the  dealers  in  landborne  coal  an  undue  preference  over-  them. 

The  allidavit  therr  set  out  compai'ativc  .scales  of  charges  made  by  the  company  to 
the  compl.iinants  aird  to  other-s  tr'adirig  fr'Oin  Peter'boi'ough,  as  well  prior  to  the  issuing 
of  the  irrjunctiori  irr  JanuarT,  1857,  as  of  the  charges  now  iiukIc, — for  which  see 
next  page.     It  also  coritairieil  an  allegation,  that,  not  witiistanding  the  r-egnlations  and 
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[145]    .Scale  of  charges  made  to  the  complainants,  prior  to  Jan.  29,  1857, 
for  the  carri.wie  of  coals  from  ip.swich  — 


To 

Ppi-  ton. 

Per  ton  per  mile. 

Needhaiii  Market          .... 

1."!.   lOd. 

sad. 

Stowniarket . 

2s.  lid. 

2|d. 

Elmswell 

L's.   lOd. 

lid. 

Tlmrston 

3s.     Id. 

IJd. 

Bury  St.  Edmunds 

3s.     6d. 

IM. 

Hadleifjli       . 

2s.     2d. 

21 

Mellis  .... 

3s.     Id. 

Ifd. 

Diss      .... 

3s.     6d. 

ifd. 

SCALK   OF   CHARGES,    UNDER   EXISTING   REGULATIONS,    FOR   THE   CARRIAGE   OF    COALS 
FOR   THE   COMPLAINANTS   FROM    IPSWICH — 


To 

Per  ton. 

Per  ton  per  mile. 

Needham  Market          .... 

2s.     4d. 

3d. 

Stowniarket . 

2s.     4d. 

2id. 

Elmswell 

2s.     8d. 

Ijd. 

Thurston 

3s.     Id. 

Ifd. 

Bury  St.  Edmunds 

3s.     5d. 

Ud. 

Hadleigli 

2s.     4d. 

2ld. 

Mellis  . 

3s.     Id. 

Ifd. 

Diss 

3s.     5d. 

" 

Scale  of  charges  made  to  Messrs.  Prior,  previously  to  Jan.  29,  1857, 

FOR   THE   carriage   OF   COALS    FROM    PETERBOROUGH — 


To                                                                           Per  ton. 

Per  ton  per  mile. 

Needham  Jlarket          .... 

4s.     6d. 

Ad. 

Stowniarket . 

4s.     6d. 

id. 

Elmswell 

5s.     Od. 

lid. 

Thurston 

5s.     Od. 

25. 

Bury  St.  Edmunds 

!       5s.     Od. 

'^- 

Hadleigh 

4s.     8d. 

Mellis   . 

5s.     Od. 

id.       : 

Ipswich 

4s.     Od. 

U. 

Scale  of  charges,  under  existing  regulations,  for  carriage  of  coals  for 

OTHER    persons   THAN    THE   COMPLAINANTS,    FRO.M    PETERBOROUGH — 


To 

Per  ton. 

Per  ton  per  mile. 

Needham  Market          .... 

4.S.      5d. 

ftd. 

Stowniarket 

4s.     5d. 

Ad. 

Elmswell 

4s.     5d. 

Od. 

Thurston       ...... 

4s.     4d. 

iSd. 

Bury  St.  Edmunds 

4s.     3d. 

ifd. 

Hadleigh 

5s.     Id. 

M- 

Mellis 

4s.    ed. 

tVi- 

Diss 

4s.     6d. 

/sd. 

Ipswicli 

4s.     7d. 

rV- 
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rates  in  the  papers  markerl  respectively,  A.  and  B.,  the  company  had  on  \arious 
occasions  carried  landViornc  coal  from  I'eterborouijh  to  places  in  the  district  Xo.  8  in 
less  (juantities  than  200  tons  or  35  trucks,  and  by  ordinary  goods  trains,  at  the  lower 
rates.  It  further  proceeded  to  allege  that  the  difference  of  chai-ge  had  the  effect  of 
entirely  destroying  the  trade  of  the  complainants  at  the  places  named.  The  relative 
distances  of  the  places  referred  to  were  given  as  follows : — Between  Peterborough  and 
Bury  St.  Edmunds,  74  miles, —  Bury  St.  Edmunds  and  Thurston,  4  miles, — Thurston 
and  Elmswell,  5  miles, — Elmswell  and  Mellis,  12  miles, — Mellis  and  Diss,  .3  [146] 
miles, — J]lni.swell  and  Stowmarket,  5  miles, — Stowmarket  and  Xccdhani  Market, 
II  miles, — Stowmarket  and  Ipswich,  9  miles — Ipswich  and  Hadleigh,  12  miles, — 
Ipswich  to  London,  G\)  miles.  The  aHidavit  then  concluded  with  a  general  allegation 
that  the  complainants  had  in  consequence  of  the  inequality  of  charges  been  wholly 
deprived  of  their  trade  with  the  places  enumerated. 

Bovill,  Q.  C,  and  Sliarpe,  shewed  cause  upon  afiidavits  of  the  traffic-manager  and 
the  principal  engineer  of  the  company.  These  commenced  with  a  general  denial  that 
the  company  in  fi.xing  the  districts  and  the  chai-ges  for  carrying  coals  had  any  intention 
to  prejudice  the  one  set  of  dealers  or  to  give  any  undue  advantage  to  the  other.  They 
then  proceeded  to  state  that  the  quantity  of  200  tons  or  35  trucks,  has  been  fixed  upon 
as  the  quantity  to  be  dispatched  by  each  coal  train  from  any  of  the  sevei'al  points  of 
dispatch,  as  that  (|uantity  is  an  ordinary  train  load  of  coal ;  and  that,  if  a  less  quantity 
were  carried  liy  a  separate  train,  the  cost  to  the  company  in  the  cai'riage  of  such  less 
quantity  per  ton  per  mile  would  l)e  so  increased  that  the  scales  of  rates  published  on 
the  1st  of  May,  1857,  would  not  realize  to  the  companv  any  remuneration  or  return 
for  such  carriage  of  coal  beyond  or  in  addition  to  the  actual  cost  incurred  by  the 
company  in  the  working  expenses  of  such  trains,  and  consequently  the  less  the 
quantities  cariicd  in  separate  trains  the  greater  in  proportion  would  be  the  cost  to  the 
company  of  conveyance  of  such  trains,  and  the  less  the  returns  ;  That,  in  reference  to 
the  adjustment  of  the  districts  for  coal-traffic  upon  the  lines  of  railway  under  the 
management  of  the  company,  and  the  regulating  and  fi.\ing  the  scale  of  coal-i-ates  issued 
by  the  company  on  the  1st  of  May,  1857,  the  actual  cost  or  amount  of  working 
expenses  to  the  company  are  not  in  direct  proportion  to  [147]  the  number  of  trains 
run,  neither  are  such  expenses  directly  propoi'tioncd  to  the  numbei'  of  miles  run,  but 
ai'c  dependent  upon  the  two  conditions  of  number  of  trains  and  number  of  miles  i-un  ; 
and  that,  in  estimating  the  actual  cost  or  amount  of  working  expense  incurred  by  the 
company  in  the  cai-riage  of  coals,  it  may  be  assumed,  for  all  practical  purposes,  that 
aliout  one-half  of  the  expenses  of  the  company  are  caused  l)y  the  number  of  trains, 
and  are  not  affected  by  the  number  of  miles  run  by  those  trains,  and  that  the  other 
half  of  such  expenses  are  caused  by  the  number  of  miles  I'un,  and  are  not  altered  by 
the  numbei'  of  trains,  notwithstanding  such  trains  may  l)e  few  or  many  in  number,  so 
long  as  the  aggregate  mileage  run  by  such  trains  remains  the  same  :  That  the  regula- 
tions and  the  scales  of  rates  foi'  the  carriage  of  coals  were  made  by  the  traffic-manager 
of  the  company  in  pursuance  of  the  instructions  of  the  directors  given  to  him  to  carry 
into  effect  the  injinietion  issued  by  this  court  in  tiie  matter  of  the  former  complaint 
niiule  by  the  complainants  against  the  company  («),  and  deponent  believed  that  the 
regulations  so  nuwlc  and  the  scales  of  rates  so  fixed  as  aforesaid  for  the  cari'iage  of  coal 
flo  bona  tide  carry  into  etl'ect  the  said  injunction:  That,  from  the  1st  of  Ma\',  1857, 
the  company,  their  agents  and  .servants,  had  altogether  ab.solulely  desisted  from  giving 
an  undue  preference  to  any  pei'son  or  |)ersons  wliatsoev(!r  for  or  in  res])ect  of  the 
carriage  of  coals  on  their  railway.s,  and  that  tiie  comi)any  ha<l  from  that  day  carried 
coals  for  the  complainants  on  c(|ual  terms  with  all  pci'sons  whatsoever,  having  due 
regard  to  the  circumstances  (if  any)  which  i-endered  llu^  cost  to  the  company  of  carrying 
for  the  one  party  less  thaTi  the  cost  of  carrying  for  [148]  the  other  jmrty  :  That  the 
districts  mentioned  in  the  regulations  marked  A.  anil  B.  respectively,  anil  the  other 
regulations  referred  to,  were  fixcil  and  assigned  by  the  tratlic-managcr,  having  regard 
to  the  ((uantity  of  coals  earriiid  along  the  lines  of  the  company,  and  the  places  from 
and  to  which  coals  wore  carried,  at  the  time  of  tlu^  revising  of  the  .said  scaler  of  latos, 
and  also  having  regard  to  the  consinnption  of  coal  which  would  bt!  i('i|uirc(l  for  the 
use  of  the  population  of  the  .several  places  com])rised  within  the  distiicls  mentioned 
in  the  said  regulations ;  and  that  the  said  districts  hiid  not  been  Uxod  or  assignod  or 

(a)  See  In  re  Raiuiome  and  The  Eastern  OmnUies  liailwai/  Compani/,  ante,  vol,  i.,  ]>.  4.'i7. 
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the  said  regulations  for  the  coiiveyiuiee  of  coal  made  to  give  any  undue  preference  or 
advantage  to  any  persons  whatever-,  or  to  give  any  undue  preference  or  advantage  to 
landborne  coal  over  seaborne  coal,  or  of  preventing  the  complainants  from  dealing  at 
the  several  places  at  which  they  so  deal  as  aforesaid,  oi-  of  excluding  seaborne  coal 
from  those  places,  or  of  interfering  with  the  trade  of  the  complainants,  for  that,  by 
the  revised  scale  of  rates,  the  profit  accruing  to  the  company  for  the  carriage  of  a  given 
quantity  of  seaborne  coal  from  Ipswich  to  the  several  places  at  which  the  complainants 
so  deal  in  coal,  is  greater  than  for  the  carriage  of  the  same  quantity  of  landborne  coal 
from  Peterborough  to  those  places  :  That  the  cost  to  the  company  of  the  carriage  of 
large  quantities  of  coals  for  long  distances  is  proportionately  less  per  ton  per  mile  than 
the  cost  of  the  carriage  of  small  quantities  for  short  distances,  and  consequently  the 
profit  to  the  company  is  greater  per  ton  per  mile  for  the  carriage  of  large  quantities 
for  long  distances  than  for  the  carriage  of  small  quantities  for  short  distances,  and 
therefore  that  the  company  can  aflbrd  to  carry  coal  for  long  distances  at  a  less  rate 
per  ton  per  mile  than  they  can  afford  to  carry  coal  for  short  distances.  The  atfida\its, 
after  enumerating  the  se\e-[149]-ral  places,  with  the  amount  of  their  population 
respectively,  whose  supply  of  coal  was  derived  from  the  several  stations  within  the 
districts  mentioned  in  the  regulations  marked  A.  and  B.,  proceeded  to  allege, — that 
there  are  circumstances  which  I'cnder  the  cost  per  ton  per  mile  to  the  company  of 
eariying  coal  from  Peterborough  to  the  places  in  the  district  No.  8,  mentioned  in  the 
paper  marked  A.,  less  than  the  cost  of  carrying  coal  for  the  complainants  from  Ipswich 
to  the  said  places,  and  that  there  is  such  a  difference  of  cost  as  to  justity  such  a 
difference  of  charge  as  mentioned  in  the  complainants'  affidavit,  because  the  distance 
from  Peterborough  to  the  places  to  which  the  complainants  trade  are  as  follows,  that 
is  to  say, — from  Peterborough  to  Thurston,  78  miles, — to  Mellis,  9.5  miles, — to  Stow- 
market,  88  miles, — to  Needham  Market,  92  miles, — to  Hadleigh,  113  miles, — to 
Elmswell,  83  miles, — to  Bury  St.  Edmunds,  74  miles, — to  Diss,  98  miles, — whereas, 
the  distances  from  Ipswich  to  the  places  at  which  the  complainants  trade  are  as  follows, 
— to  Thurston,  23  miles, — to  Mellis,  23  miles, — to  Stowmarket,  13  miles, — to  Needham 
Market,  9  miles, — to  Hadleigh,  13  miles, — to  Elmswell,  18  miles, — to  Bury  St. 
Edmunds,  27  miles, — to  Diss,  27  miles  ;  because  the  cost  to  the  company  of  the 
carriage  of  coal  for  long  distances  is  proportionately  less  than  the  cost  of  the  carriage 
of  coal  for  short  distances.  The  affidavits  then  went  on  to  allege  that  the  costs  to  the 
company  of  getting  ready  a  coal-train  of  3.5  trucks  or  200  tons  alone,  is  about  one-half 
the  costs  to  them  of  carrying  a  similar  coal-train  a  distance  of  100  mile.s,  and  that  the 
cost  to  the  company  of  cariTing  a  similar  train  of  coals  the  distances  hereafter  men- 
tioned is  as  follows,  viz.  for  a  distance  not  exceeding  10  miles,  55/lOOths  of  the  cost 
of  carrying  coals  in  a  similar  train  a  distance  of  100  miles, — for  a  distance  not  exceeding 
[150]  20  miles,  60/lOOth.s,— for  a  distance  not  exceeding  30  miles,  65/lOOths,— for 
a  distance  not  exceeding  40  miles,  70/lOOths, — for  a  distance  not  exceeding  .50  miles, 
75/lOOths, — for  a  distance  not  exceeding  60  miles,  80/lOOths, — for  a  distance  not 
exceeding  70  miles,  8.5/lOOths, — for  a  distance  not  exceeding  80  miles,  90/lOOths, — 
for  a  distance  not  exceeding  90  miles,  95/lOOths  ;  that  the  rates  charged  by  the 
company  in  the  scales  referred  to  for  the  carriage  of  a  coal-ti-ain  of  200  tons  the 
distances  hereafter  mentioned,  are  as  follows,  viz.  for  a  distance  not  exceeding  10 
miles,  28  lOOths  of  the  chai-ges  for  carrying  coals  in  a  similar  ti'ain  a  distance  of  100 
miles, — for  a  distance  not  exceeding  20  miles,  40/lOOths, — for  a  distance  not  exceeding 
30  miles,  u4/100ths, — for  a  disfcvnee  not  exceeding 40  miles,  62/lOOths, — for  a  distance 
not  exceeding  50  miles,  78/lOOths, — for  a  distance  not  exceeding  60  mile-s,  86/lOOths, 
— for  a  distance  not  exceeding  70  miles,  92/lOOths, — for  a  distance  not  exceeding  80 
miles,  96/lOOth.s, — for  a  distance  not  exceeding  90  miles,  98/lOOths;  and  that,  from 
a  comparison  of  the  above  results,  it  appeared  that  the  charges  made  by  the  company 
for  the  carriage  of  coals  in  train-loads  of  200  tons  from  Peterborough  to  the 
places  at  which  the  complainants  trade,  was  greater  in  proportion  to  the  cost  to 
the  company  of  the  carriage  of  coals  in  such  trains,  than  were  the  charges  made 
by  the  company  for  the  c;irriage  of  coals  in  such  trains  fi-om  Ipswich  to  the  places 
at  which  the  complainants  trade,  in  proportion  to  the  cost  to  the  company  of  the 
carrying  of  a  similar  coal-train  from  Ipswich  to  those  respective  places,  and  conse- 
quently that  the  profit  to  the  company  upon  carrying  coals  in  such  trains  from 
Peterborough  to  the  last-mentioned  places,  was  greater  than  the  profit  to  the 
company   upon   carrying   coals  in    such   trains  from  Ipswich   to  the    last-mentioned 
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[151]  pluucs  ;  and  thus,  so  far  from  the  scale  of  rates  set  out  in  the  papers  marked  A. 
and  Ik,  and  the  other  regulations  referred  to,  tending  to  destroy  the  complainants' 
trade  in  coals,  such  scales  of  rates  were  more  advantageous  to  the  complainants,  as 
compared  with  the  cost  to  the  company,  than  is  sneh  scale  of  lates  as  aforesaid  to 
the  persons  trading  in  coals  from  Peterborough  :  That  it  was  not  true  that  the  dilTer- 
ence  between  the  rates  charged  for  the  carriage  of  seaborne  coals  from  Ipswich  to 
the  several  places  before  mentioned,  and  those  charged  foi-  the  carriage  of  landborne 
coals  from  Peterborough  to  the  same  several  places,  tended  to  create  a  monopoly  in 
the  trade  in  coals  in  favour  of  landlioine  coals,  inasmuch  as  the  complainants,  residing 
at  Ipswich,  and,  on  acconnt  of  their  local  and  geographical  position,  nearer  to  the  said 
sevei'al  places  at  which  they  trade,  have  an  advantage  over  the  traders  in  landborne 
coals  to  and  at  the  same  several  places  from  Peterborough,  since  the  gross  cost  of  the 
carriage  of  such  landljorne  coals  from  Peterborough  to  Bury  St.  Edmunds,  the  nearest 
of  the  said  several  places  from  Peterborough,  is  4s.  3d.  per  ton  (in  the  owners'  waggons 
or  trucks),  while  the  gross  rate  of  charge  fi'om  Ipswich  to  Bury  St.  Edmunds,  the 
farthest  of  the  said  several  places  from  Ipswich,  is  only  :2s.  •5d.  per  ton  :  And  that  the 
scale  of  I'ates  for  the  cairiage  of  coals  since  the  1st  of  May,  18.57,  charged  on  the 
principle  of  propoi-tionably  lowering  the  rates  for  a  larger  than  for  a  shortci' distance, 
tended  greatly  to  the  advantage  of  the  public,  in  extending  the  area  of  the  supply  of 
coal,  and  in  diminishing  the  cost  of  coal  to  the  consumer. 

It  was  insisted,  on  behalf  of  the  company,  that  the  al)ove  affidavits  completely 
negatived  any  intention  on  their  part  to  evade  or  disiegard  the  injunction  of  the 
court  on  the  former  occasion  ;  that  the  ai'rangement  [152]  of  disti'icts  was  shewn  to 
have  been  bonii  fide  made,  partly  with  a  view  to  the  convenience  of  the  company  them- 
selves, and  partly  with  a  view  to  the  benefit  of  the  neighbouring  places,  and  without 
any  intention  to  piejudice  or  interfere  with  the  tiade  of  the  complainants  ;  that  it 
was  absolutely  impracticable  to  frame  a  scale  of  charges  so  as  to  avoid  the  imposition 
of  some  disadvantage  upon  particular  individuals  :  and  that  the  diftcrence  of  cost  to 
the  company  had  already  been  recognised, — in  Raiunim'ii  case,  ante,  vol.  i.,  p.  437, 
and  in  O.rlade's  case,  ante,  vol.  i.,  p.  454, — asajustifial)le  ground  for  making  dilFerences 
of  charge. 

Byles,  Serjt.,  and  T.  Jones,  in  support  of  the  rule.  The  districts  have  evidently 
been  studiously  adjusted  and  arranged  for  the  e.^press  purpose  of  prejudicing  the 
complainants  ;  for,  the  result  is,  that,  in  order  to  enable  them  to  have  their  coals 
carried  at  the  lower  rate,  they  must  send  a  separate  train-load  of  200  tons  into  each 
of  the  three  districts, — which  is  a  greater  quantity  than  their  trade  at  the  several 
places  therein  demands ;  whereas,  the  .same  arrangement  places  all  or  nearly  all  the 
places  at  which  the  Peterborough  dealers  trade  in  one  district,  and  so  gives  them  an 
advantage  which  is  withheld  from  the  Ipswich  dealeis.  Then,  the  rates  charged  for 
the  carriage  of  coal  fi'om  Ipswich  are  out  of  all  propoi'tion  higher  than  those  charged 
for  the  carriage  of  coals  from  the  conti'ary  direction, — as  appears  from  the  com- 
parative scales  of  charges  at  p.  14.0.  The  only  answer  which  is  otVered  on  this  part  of 
the  coni[)laiiit  is,  that  there  are  circumstances  which  justify  the  (litlerence  of  charge, 
inasmuch  as  the  cost  of  carrying  coal  for  long  distances  and  in  lai'go  i|nantiti('s  is  less 
in  proportion  than  the  cost  of  cai-rying  it  for  shorter  distances  anil  in  smaller  [153] 
((uantities.  But  that  does  not  account  for  the  circumstance  of  the  scale  of  charges 
for  the  carriage  of  train-loads  of  coal  from  Pctcrboi'ough  diminishing  precisely  at  the 
point  where  the  landborne  coal  comes  into  competition  with  the  seal)oinc  coal, —thus 
depriving  the  complainants  and  the  other  dealers  in  the  last-mentioned  coal  of  a  con- 
siderable portion  of  the  natural  advantage  of  their  geographical  position.  There  is 
no  pretence  for  saying  that  the  cost  of  carriage  to  the  company  is  less  in  this  inter- 
vening space. 

Cur.  adv.  vult. 

VVilIjIAMS,  J.,  now  delivered  the  judgment  of  the  court: 

The  rule  in  this  case  calls  on  the  lOastern  (Jounties  Railway  Com])any  to  show 
cause  why  an  injunction  should  not  i.ssue  against  them,  injoining  them  to  desist  from 
giving  any  undue  i)referencc  in  res[)eot  of  the  carri.-igo  of  coals,  todealers  sending  I  licin 
from  l'eteil)orough  towards  certain  places  on  the  railway  at  which  the  coniplainants 
deal  in  coal.s,  and  from  subjecting  them  to  any  undue  ])rcjudice  in  respect  of  the 
carriage  of  coals  from  Ipswich  to  those  places,  and  injoining  the  company  to  carry 
coals  thither  for  the  complainants  on  equal  terms  with  the  dealers  sending  coals  from 
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Peterborough,  having  duo  regard  to  the  circunistances,  if  any,  which  render  the  cost 
of  carr\nng  for  the  one  party  less  than  the  costs  of  carrying  for  the  other. 

The  complainants  charge  the  company  with  having  contrived  a  scale  of  charges 
for  the  carriage  of  coals  on  their  railroad  with  .i  view  to  give  the  traders  in  landboriie 
coals  lironght  along  it  from  Peterborough,  an  undue  advantage  over  the  seaborne  coals 
brought  along  it  from  Ipswich. 

On  the  argument,  before  my  Brotheis  Crowder  and  [154]  Willes  and  myself,  the 
complaint  was  rested  by  the  counsel  for  the  applicants  mainly  on  two  grounds  con- 
tained in  the  affidavits.  The  fii-st  was,  that  the  company,  since  j\Iay  1st,  l!:>57,  have 
est;iblished  a  system  of  carrying  coals  according  to  as.signed  districts,  comprising  certain 
places  on  their  lines  and  their  various  branches,  and  within  these  several  districts  the 
compaTiy  carr}'  coals  at  certain  lower  rates  for  quantities  not  less  than  ^^■hat  is  called 
a  train-load,  i.e.  200  tons,  or  3-5  trucks.  The  complainants,  who  are  coal-dealers  at 
Ipswich,  also  carry  on  that  business  at  Needham  Market,  Stowmarket,  Elmswell, 
Thurston,  and  Bury,  which  are  places  on  that  branch  of  the  company's  lines  which 
conducts  to  Peterborough  ;  and  also  at  Mellis  and  Diss,  which  are  on  another  branch 
line  communicating  with  that  first  mentioned  ;  and  also  at  Hadleigh,  which  is  on 
another  idistinct  branch.  These  districts,  the  complainants  assert,  have  been  so 
adjusted  that  the  places  where  they  deal,  instead  of  being  put  into  one  district, 
are  distributed  into  three  ;  so  that,  in  order  to  take  advantage  of  the  reduced  rates, 
it  is  necessary  to  send  from  Ipswich  three  train-loads,  one  into  each  district, — which 
is  a  greater  quantity  than  theii'  traffic  demands.  They  say,  therefore,  that  it  is  thus 
rendered  impo.ssible  for  them  to  avail  themselves  of  the  lower  rates  :  whereas,  the 
districts  are  so  arranged,  that,  for  dealers  sending  coals  from  Peterborough,  instead  of 
fiom  Ipswich,  a  single  district  is  constituted,  which  comprises,  besides  other  places, 
seven  of  those  at  which  the  complainants  deal,  and  so  affords  a  traffic  requiring  such  a 
quantity  of  coals  as  enables  the  Peterborough  dealers  to  take  advantage  of  the  lower 
rates. 

On  the  part  of  the  company,  the  greater  part  of  these  suggestions  is  denied  by 
affidavit :  and,  pai'ticulai-ly,  it  is  sworn  by  Mr.  Moseley,  the  traffic-managei',  that  the 
company  would  make  no  pi-otit  at  all,  if  the}'  were  to  [155]  carry  a  less  quantity  than 
a  train-load,  in  a  separate  train,  at  the  lower  rate  ;  and  that,  as  to  the  adjustment  of 
the  districts,  they  were  fixed  and  assigned  by  himself,  having  i-egard  to  the  quantity 
of  coals  carried  along  the  lines,  and  the  places  to  and  from  which  they  were  cari'ied, 
aud  the  consumption  of  coal  which  would  Ije  required  for  the  use  of  the  population  of 
the  places  comprised  in  the  districts  :  and  he  goes  on  to  deny  positively  that  they 
were  fixed  or  adjusted  in  order  to  give  any  undue  preference  to  the  landborne  coal- 
tradeis,  or  work  any  prejudice  to  the  seaborne.  And  it  is  also  sworn  that  the  districts 
into  which  the  places  where  the  complainants  deal  are  distributed,  comprise  also  other 
places  containing  a  large  population. 

On  the  whole,  therefore,  we  think  that  this  ground  of  complaint  has  not  been 
sustained  ;  for,  although  we  think  the  company  have  failed  to  shew  that  the  district 
system,  arranged  as  it  now  stands,  is  not  disadvantageous  to  the  complainants,  yet, 
looking  at  the  affidavits  on  both  sides,  we  caiuiot  find  sufficient  to  justify  us  in  coming 
to  the  conclusion  that  the  complainants  are  unduly  subjected  to  this  disadvantage,  or 
that  it  is  caused  by  any  undue  preference  or  partiality,  as  suggested.  It  is  their 
misfortune,  which  we  cannot  remedy,  if  the  state  of  their  trade  is  such  that  it 
happens  not  to  accommodate  itself  to  a  scale  and  system  of  rates  which  does  not 
appear  to  be  disadvantageous  to  the  public  at  large,  or  objectionable  in  other  respects. 

The  second  ground  of  complaint  is,  that  the  company  charge  rates  for  carrying 
coals  from  Ipswich  to  places  where  the  complainants  deal,  which,  it  is  alleged,  are 
out  of  all  proportion  greater  than  the  rates  chai-ged  foi'  carrying  coals  from  Peter- 
borough to  those  places  ;  inasmuch  as  the  company  charge  for  carrying  a  train-load 
from  Ipswich  to  Bury,  which  is  only  27  miles,  the  sum  of  2s.  5d.,  and  from  Peter- 
borough to  the  same  place,  [156]  which  is  7-1  miles,  the  sum  of  4s  3d., — from  Ipswich 
to  Thurston,  which  is  23  miles,  the  sum  of  2s.  2d.,  and  from  Peterborough  to  the  same 
place,  which  is  78  miles,  the  sum  of  4s.  4d., — from  Ipswich  to  Elmswell,  which  is 
18  miles,  the  sum  of  Is.  lOd.,  and  from  Peterborough  to  the  .same  place,  which  is  83 
miles,  the  sum  of  4s.  .5d., — from  Ipswich  to  Diss,  which  is  27  miles,  the  sum  of  2s.  5d., 
and  from  Peterborough  to  the  same  place,  which  is  98  miles,  the  sum  of  4s.  6d., — from 
Ipswich  to  Mellis,  which  is  23  miles,  the  sum  of  2s.   2d.,  and  from  Peterborough  to 
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the  .s.iiiic  place,  which  is  U5  miles,  the  sum  of  -is.  (id.  :  uiid  a  similar  dispropurlioii 
between  the  distances  ovei-  which  the  coals  aie  carried,  and  the  prices  charged  for 
carrying  thcin,  is  shewn  as  to  the  other  places  where  the  complainants  deal. 

In  answer  to  thi.s,  it  is  sworn,  on  the  pait  of  the  company,  that  there  are  circum- 
stiinces  which  render  the  cost  to  the  company  per  ton  per  mile  of  carrying  coal  from 
Peterborough  to  the  places  where  the  complainants  deal,  less  than  the  cost  of  carry- 
ing coal  from  Ipswich,  so  as  to  justify  the  difference  of  charge :  because  the  cost  of 
carrying  coal  for  long  distances  is  proportionably  less  than  the  cost  of  carrying  it  for 
short  distances.  It  is  further  sworn,  that,  on  an  analysis  of  the  comparative  cost  of 
canying  for  various  distances  ranging  from  10  to  90  miles,  .and  of  the  rates  charged 
by  the  company  for  those  distances,  and  a  comparison  of  those  results,  it  appears  that 
the  chai-ges  made  by  the  company  for  carrying  coals  from  Peterborough  to  the  places 
where  the  complainants  deal,  are  greater  in  proportion  to  the  cost  of  carrying  than  the 
charges  made  by  the  company  for  canying  coals  from  Ipswich  to  those  places  ;  and, 
coiise(4uently,  that  the  profit  to  the  company  is  greater  with  respect  to  the  former 
than  the  latter.  It  is  also  sworn  that  the  adjustment  of  districts,  and  the  scale  of 
rates  for  the  car-[157]-riage  of  coals,  are  not  confined  to  Peterborough  and  Ipswich, 
but  e.xtend  on  precisely  the  same  footing  to  other  places  on  the  company's  lines, 
viz.  the  ports  of  Wisbeach,  Lynn,  Yarmouth,  Lowestoft,  Harwich,  and  Colchester. 

But  there  is  a  portion  of  the  scale  of  rates  as  to  which  we  think  no  satisfactory 
explanation  has  been  given  by  the  company.  The  scale  for  train-loads  of  coals  in  the 
owners'  waggons  begins  to  increase  at  the  distance  of  14  miles.  From  thence  up  to 
the  point  of  20  miles  it  increases  at  the  rate  of  Id.  per  ton  per  mile.  It  then  goes 
on  increasing  (with  some  exceptions)  at  the  rate  of  Id.  for  every  two  miles,  till  it 
reaches  the  point  of  fiO  miles.  Then  it  increases  at  the  rate  of  Id.  for  3  additional 
miles,  and  then  at  the  rate  of  Id.  for  4  additional  miles,  till  it  reaches  the  point  of  75 
miles.  Then  it  increases  only  Id.  for  6  additional  miles,  till  it  reaches  the  point  of 
81  miles:  and  then  it  increases  only  Id.  for  the  additional  distance  of  12  miles,  till  it 
reaches  the  point  of  9.3  miles;  and  then  it  increases  only  Id.  for  the  additional  dis- 
tiince  of  6  miles,  till  it  reaches  the  point  of  100  miles.  The  scale  then  reverts  to  the 
earlier  ratio  of  increasing  at  the  rate  of  Id.  for  every  2  miles,  and  continues  invariable 
at  that  rate  of  increase  till  it  reaches  the  maximum  distance,  viz.  137  miles. 

It  is  therefore  obvious,  that,  on  this  scale,  the  charge  is  the  same  to  the  Peter- 
borough dealers,  whether  they  send  their  coals,  in  the  direction  of  the  place  where  the 
complainants  deal,  76  or  <S1  miles,  and  whether  they  send  them  82  or  93  miles,  and 
whether  they  send  them  9.")  or  100  miles.  In  effect,  as  far  as  respects  the  cost  of 
carriage,  the  distance  fiom  Peterlwiough  is  abridged,  in  these  instances,  to  the  extent 
of  5,  11,  and  5  miles  respectively  ;  and  the  Peterborough  dealers  are  only  charged  2d. 
per  ton  for  the  journey  of  24  miles  which  intervenes  between  the  point  of  70  miles 
distance  from  Peter-[158]-borough  and  the  point  of  100  miles  distiince  from  that 
place.  And  it  will  be  found  that  between  these  points  lie  all  the  ])laces  (except  Bury 
and  Iladleigh)  where  the  complainants  deal,  and  where  the  landborne  coal  is  alleged 
to  be  brought  into  competition  with  the  sealwrne.  And  thus  the  cairiage  from  Peter- 
borough to  Stowniarket  .ind  Xeedham  Market  (two  of  the  places  where  the  com- 
plainants deal),  which  are  distant  respectively  88  and  92  miles  from  Pcterliorough,  is 
charged  the  .same  as  if  they  were  distant  only  82  miles.  And  the  distance  from  Bury 
to  Diss, — including  in  its  course  Thurston,  KlmswcU,  and  Mellis,  ,and  amoiniting  to  24 
miles, — only  increases  the  charge  to  the  Peterborough  dealers  by  3d.  But,  as  soon  as 
the  distance  reaches  100  miles,  that  is,  as  soon  as  the  places  where  the  competition 
exists  are  passed,  the  scale  resumes  the  increasing  ratio  of  Id.  for  every  2  miles. 

This  anomalous  part  of  the  scale  is  not  accounted  for  by  the  company,  as  fai-  as 
we  can  discover.  It  is  true  that  it  pervades  all  the  districts,  and  is  applied  to  Lynn 
and  Yarmouth  and  all  the  other  ports  on  the  company's  lines,  and  is  not  peculiar  to 
that  portion  of  them  which  conducts  from  Peterborough  to  Ipswich.  If  it  had  been 
so,  the  pressure  on  the  complainants  would  have  been  so  transparent  that  it  would 
have  been  a  palpable  cvasimi  of  the  injunction  already  oljtained  Iti  this  court  by  the 
.same  complainants  against  this  company  :  see  /;(  re  llanxoiiu,  ante,  vol.  i.,  p.  437. 

But  the  (iU(^stion  remains,  whether  the  rate,  even  thus  guarded,  must  not  neces- 
sarily be  deemed,  when  closely  considered,  as  in  reality  a  disguised  iufriugcnu'ut  of 
the  principles  on  which  the  judgment  of  this  court  on  that  occasion  was  founded.  The 
effect  of   such  a  scale  of  charges  is,  to  diminish  the  natural  advantages  which  the 
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position  of  the  deiileis  at  Ipswich,  by  reason  of  its  greater  proximity,  gi\es  them  over 
the  dealers  at  [159]  Peterborough,  in  respect  of  the  traffic  at  Thurston,  Elmswell, 
Stowmarket,  Needham  Market,  Melh's,  and  Diss,  by  annihilating,  in  point  of  expense 
of  carriage,  a  certain  portion  of  the  distance  between  Peteiboi'ough  and  those  places. 
And  just  in  the  proportion  by  which  the  natural  advantage  is  diminished,  an  undue 
preference  is  given  to  the  Peterborough  dealers,  and  an  undue  disadvantage  is  brought 
upon  the  complainants  and  the  other  Ipswich  dealers. 

We  are,  therefore,  of  opinion  that  a  writ  must  issue,  injoining  the  company  to 
desist  from  giving  an  undue  preference,  in  respect  of  the  carriage  of  coals,  to  persons 
sending  coals  from  Peterlwrough  or  other  places  to  or  towards  the  places  mentioned 
in  the  rule.     And  we  think  the  company  ought  to  pay  the  costs  of  this  application. 

The  rule  was  drawn  up  as  follows : — "  It  is  ordered  that  a  writ  of  injunction  do 
issue  against  the  said  company  pursuant  to  the  Railway  and  Canal  Traffic  Act,  1854, 
injoining  the  said  company  to  desist  from  giving  an  undue  preference  in  respect  of  the 
carriage  of  coals  on  the  railways  of  the  said  company  to  persons  sending  coals  by  the 
said  railways  from  Peterborough  or  other  places  to  or  towards  Needham  .Maiket,  Stow- 
niarket,  Elmswell,  Thurston,  Bury  St.  Edmunds,  Hadleigh,  Mellis,  Diss,  and  Ipswich, 
or  any  of  them," — with  costs. 

T.  Jones,  in  Easter  Term,  1858,  obtained  a  rule  calling  upon  six  persons  (named), 
directors  of  the  Eastern  Comities  Railway  Company,  to  shew  cause  why  a  writ  or  writs 
of  attachment  should  not  issue  forth  against  them  as  such  diiectors,  for  disobedience 
of  the  abo\e  [160]  writ  of  injunction,  on  the  ground  that,  professing  to  obey  the  writ, 
the  company  had  altered  their  rates  of  charges  in  such  a  manner  as  to  leave  the  sub- 
stantial grievance  complained  of  still  e.xisting.  The  atiidavits  upon  which  the  motion 
was  founded,  after  referring  to  the  former  application  and  to  the  writ  issued  in  pur- 
suance thereof,  proceeded  to  state,  that,  on  the  "iGth  of  March,  1858,  the  company 
issued  new  regulations  for  the  conveyance  of  coals  from  Ipswich  and  from  Petei'borough, 
and  a  new  .scale  of  coal-rates  of  which  the  following  is  a  copy  : — 


Miles. 

Rate  per  ton,  inclu- 
sive of  terminaLs. 

Miles. 

Rate  per  ton,  inclu- 
sive of  terminals. 

S. 

d. 

S. 

d. 

1  to    7 

0 

43 

3 

4 

8  to  14 

6 

44 

3 

4 

15 

7 

45 

3 

5 

16 

1 

8 

46 

3 

5 

17 

9 

47 

3 

6 

18 

10 

48 

3 

6 

19 

11 

49 

3 

6 

20 

2 

0 

50 

3 

7 

21 

2 

1 

51 

3 

7 

22 

2 

1 

52 

3 

8 

23 

2 

2 

53 

3 

8 

24 

2 

3 

54 

;? 

9 

25 

2 

4 

55 

3 

9 

26 

2 

4 

56 

3 

10 

27 

2 

5 

57 

3 

10 

28 

2 

6 

58 

3 

10 

29 

2 

7 

59 

3 

11 

30 

2 

7 

60 

3 

11 

31 

2 

8 

[161]  61 

4 

0 

32 

2 

9 

62 

4 

0 

33 

2 

10 

63 

4 

0 

34 

2 

10 

64 

4 

1 

35 

2 

11 

65 

4 

1 

36 

2 

11 

66 

4 

1 

37 

3 

0 

67 

4 

1 

38 

3 

1 

68 

4 

2 

39 

3 

1 

69 

4 

2 

40 

3 

2       1 

70 

4 

2 

41 

3 

2 

71 

4 

2 

42 

3 

3       1 

72 

4 

3 
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Miles. 

Rate  per  ton,  inrln. 

Miles. 

Raty  pf*r  ton,  inclu- 

sivo of  tenninals. 

sive  of  tei-miuals. 

S. 

d. 

.S. 

rl. 

~:i 

4 

3 

106 

4 

11 

74 

4 

3 

107 

4 

11 

7.') 

4 

3 

108 

5 

0 

76 

4 

4 

109 

5 

0 

77 

4 

4 

110 

•> 

0 

78 

4 

4 

111 

5 

0 

79 

4 

4 

112 

.') 

1 

80 

4 

5 

113 

5 

1 

81 

4 

5 

114 

5 

1 

82 

4 

5 

115 

5 

1 

83 

4 

5 

116 

5 

2 

84 

4 

6 

117 

5 

2 

85 

4 

6 

118 

5 

2 

86 

4 

6 

119 

5 

2 

87 

4 

6 

120 

5 

3 

88 

4 

7 

121 

5 

3 

89 

4 

7 

122 

5 

3 

90 

4 

7 

123 

5 

3 

01 

4 

7 

124 

5 

4 

92 

4 

8 

125 

5 

4 

93 

4 

8 

126 

5 

4 

94 

4 

8 

127 

5 

4 

95 

4 

8 

128 

5 

5 

96 

4 

9 

129 

5 

5 

97 

4 

9 

130 

5 

5 

98 

4 

9 

131 

5 

5 

99 

4 

9 

132 

5 

6 

100 

4 

10 

133 

5 

6 

101 

4 

10 

134 

5 

6 

102 

4 

10 

135 

5 

6 

103 

4 

10 

136 

5 

7 

104 

4 

11 

137 

5 

7 

105 

4 

11 

[162]  The  .-iliidavits  thou  went  on  to  state,  that,  up  to  the  26th  of  March,  1858, 
the  coni])aii\'  charged  the  sanio  rates  for  the  carriage  of  coals  from  Poterljoroiigh  to 
Noedham  Market,  Stowiuarket,  ElmswoU,  Thurston,  Bury  St.  Kdiuunds,  Hadloigh, 
Mollis,  Diss,  and  [pswich,  as  they  did  prior  to  the  application  for  and  the  granting  of 
the  injunction;  and  up  to  the  2Gth  of  .March,  1858,  the  company  charged  the  same 
rates  for  the  carriage  of  coal  from  Ipswich  to  Noedham  Market,  .Stowmarket, 
Elmswell,  Thurston,  Bury  St.  Hdmunds,  Hadlcigh,  Mollis,  and  Diss,  as  they  did 
before  the  injunction :  That,  since  the  injunction,  the  company  have  charged 
the  complainants  the  same  rates  for  the  carriage  of  coal  from  Ipswich  to  the  places 
last  mentioned  as  they  did  prior  thereto:  That,  since  the  2()th  of  March,  1858, 
the  company  have  charged  for  the  carriage  of  coal  from  Peterborough  and  Ipswich 
the  rates  mentioned  in  certain  new  .scales  :  That,  according  to  the  new  .scale,  tho 
charge  for  the  carriage  of  coal  a  distiincc  of  137  miles  (l)cing  the  maximum  distance 
mentioned  in  such  now  scale)  is  5s.  7d.  per  ton,  whereas,  prior  to  the  injunction, 
the  charge  for  a  similar  dintance  was  6s.  Id.  :  That  Noedham  Market,  Stowmarket, 
Klmswcll,  Thurston,  Bury  St.  I'Mmunds,  Hadloigh,  .Mollis,  Diss,  and  Ipswich,  are 
the  principal  places  at  which  tho  complainants  trade  in  coal,  and  they  all  lie 
between  74  and  11.".  miles  from  I'eterhorough  ;  and  the  company  now  charge  tho 
same  rates  for  tho  carriage  of  coal  for  tho  said  distiinee  of  1 1.'5  miles  from  Fotorlioroiigh 
as  they  did  prior  to  the  injunction  ; — thus,  before  the  injunction,  the  rates  charged  for 
the  carriage  of  coal  between  Peterborough  and  Bury  St.  I'Minnnds,  a  distance  of  7-i 
miles,  was  4s.  .'5(1.  per  ton,  and  between  Peterborough  and  Hadloigh,  via  Bury  and 
Ipswich,  a  dist;ince  of  1  l.'i  miles,  was  5s.  Id.  per  ton  ;  according  to  the  now  scale,  tho 
[163]  charge  for  tho  carriage  of  coal  from  Peterborough  to  Bury  St.  Ivlniunds  is  4s.  3d. 
per  ton,  and  from  Peterborough  to  Hadloigh,  via  Bury  St.  ICdninnds  and  Ipswich, 
5s.  III.  [ici-  ton, — being  in  fact  a  charge  of  lUd.  per  ion,  nr  [il.  |n.'r  ton  per  mile  for  the 
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distance  of  39  miles  between  Bury  St.  Edmunds  and  liadleigh  ;  and  the  company, 
according  to  the  new  scale  of  coal-rates,  charge  for  the  carriage  of  the  complainants' 
coal  from  Ipswich,  under  the  same  circumstances,  the  said  distance  of  39  miles,  3s.  Id. 
per  ton  :  That  since  the  injunction,  the  company  had  not  made  any  alteration  in  the 
lates  for  the  carriage  of  coals  from  Peterborough  to  Bury  St.  Edmuntls,  ?]lmswel!, 
Thurston,  and  Hadleigh,  or  from  Ipswich  to  those  places  ;  and  that,  with  regard  to 
such  places,  the  company  had  not  in  any  way  obej^ed  the  writ,  liut  gave  exactly  the 
same  undue  preference  in  respect  of  the  carriage  of  coals  to  persons  sending  coals  from 
Peterborough  to  those  places  as  they  did  before,  and  subjected  the  complainants  and 
their  traffic  to  the  same  undue  disadvantage  in  respect  of  the  carriage  of  their  coal 
from  Ipswich  to  those  places  as  they  did  before  :  That  the  company,  by  their  new 
scale,  had  made  certain  alterations  in  their  charges  for  the  carriage  of  coals  from 
Peterborough  to  certain  other  of  the  places  at  which  the  complainants  deal,  that  is  to 
saj',  from  Peterborough  to  Needham  Market,  a  distance  of  92  miles,  the  rate  prior  to 
the  injunction  was  is.  .5d.  per  ton,  now  4s.  8d., — to  Stowmarket,  a  distance  of  88 
miles,  the  rate  prior  to  the  injunction  was  Is.  .3d.  per  ton,  now  -is.  Id., — to  Mellis,  a 
distance  of  95  miles,  the  rate  prior  to  the  injunction  was  4s.  6d.  per  ton,  now  4s.  8d., 
— to  Diss,  a  distance  of  98  miles,  the  rate  pi'ior  to  the  injunction  was  4s.  Gd.  per  ton, 
now  4s.  9d., — and  to  Ipswich,  a  distance  of  101  miles,  the  rate  prior  to  the  injunction 
was  4s.  7d.  per  ton,  now  4s.  lOd.  :  That,  by  the  new  scale,  the  [164]  company  had 
between  the  distance  of  64  miles  and  101  miles,  that  is,  between  10  miles  north  of 
Bury  and  Ipswich,  made  an  uniform  rate  of  charge  of  ^d.  per  ton  per  mile,  which 
increases  the  charge  per  ton  to  the  Peterborough  dealer  of  carriage  of  coal  between 
those  two  places  in  the  aggregate  by  the  sum  of  3d.  per  ton  :  That,  between  the  said 
distance  of  64  miles  and  137  miles  from  Peterborough,  the  whole  of  the  seaborne  coal 
traffic  arri\'ing  at  the  port  of  Ipswich  and  the  ports  south  thereof  on  the  company's 
line  of  railway,  comes  into  competition  with  the  landboi'ne  coals  from  Peterborough  ; 
and  whilst  by  the  new  scale  of  rates  an  additional  charge  in  the  aggregate  of  3d.  per 
ton  over  and  above  the  charge  previous  to  the  injunction  was  made  to  the  dealer  in 
coal  from  Peterborough  between  the  distance  of  64  miles  and  101  miles,  the  aggregate 
charge  was  diminished  by  9d.  per  ton  to  such  dealer  in  coal  from  Peterborough  between 
the  said  distance  of  101  miles  and  137  miles:  That  Hadleigh  is  distant  from  Peter- 
boiough  113  miles,  and  from  Ipswich  12  miles;  and  that,  previous  to  the  injunction, 
the  chai-ge  for  the  carriage  of  coal  to  the  dealers  from  Peterborough,  via  Ipswich,  to 
Hadleigh,  was  5s.  Id.,  or  Gd.  per  ton,  or  ^d.  per  ton  per  mile,  for  the  e.\:cess  distance 
of  12  miles  between  Ipswich  and  Hadleigh, — the  chaige  then  being  from  Peterborough 
to  Ipswich  4s.  7d.  per  ton  ;  whereas,  by  the  new  scale,  the  charge  for  the  carriage  of 
such  coal  from  Peterborough,  via  Ipswich,  to  Hadleigh,  is,  for  such  excess  distance  of 
12  miles,  3d.  per  ton  only,  or  |d.  per  ton  per  mile, — Ijeing  an  additional  ad\autage  or 
preference  of  id.  per  ton  per  mile  in  the  cai-riage  of  coal  from  Ipswich  to  Hadleigh 
given  by  the  company  to  or  in  favour  of  persons  .sending  coal  from  Peterborough,  via 
Ipswich,  to  Hadleigh,  than  existed  prior  to  the  injunction.  The  affidavits  then  set 
out  a  [165]  scale  of  the  rates  charged  to  the  Peterborough  dealers  previously'  to  the 
Hrst  application  against  the  company,  and  also  the  charges  made  previously  to  the 
second  application,  and  since  the  issuing  of  the  injunction  to  the  several  places 
named : — 


From  Peterborough. 

Miles. 

Previous  to  tirst  ap- 
plication for  writ 
of  injunction. 

Previous  to  second 
application      and 
service     of     the 
writ. 

Since  the  service  of 
the  \vTit,  and  ac- 
cording   to    new 
scale. 

To  Needham  Market . 

92 

4s.  6d.  per  ton. 

4s.  5d.  per  ton. 

1 
4s.  8d.  per  ton. 

Stowmarket  .... 

88 

4s.  6d.       „ 

4s.  5d.        „ 

4s.  7d. 

Elmswell       .... 

83 

58.  Od. 

4s.  5d. 

4s.  5d. 

Thurston       .... 

78 

5s.  Od. 

4s.  4d.        „ 

4s.  4d.        „ 

Eury  St.  Edmunds 

74 

5s.  Od. 

4s.  3d. 

4s.  3d. 

Hadleigh       .... 

113 

4s.  8d. 

5s.  Id. 

5s.  Id. 

Mellis             .... 

95 

5s.  Od. 

4s.  6d.       „ 

4s.  8d. 

Diss 

98 

5s.  Od. 

4s.  6d. 

4s.  9d. 

Ipswich         .... 

101 

4s.  Od. 

4s.  7d. 

4.S.  lOd.      „ 
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The  attidavit  then  went  on  to  state  that  the  rates  charged  by  the  eunipauy  accord- 
ing to  the  new  scale  for  carrying  coal  for  the  complainants  from  Ipswich  to  Xeedham 
Market,  Stowraarket,  Klniswell,  Thiuston,  Bury  -St.  Edmunds,  liadleigh,  Mellis,  Diss, 
and  Ipswich,  were  out  of  all  pr()])ortion  greater  than  the  rates  charged  for  carr3'ing 
coals  from  Petei-borough  to  Xeedham  Market,  Stowmarket,  Elmswell,  Thurston,  Bury 
St.  Edmunds,  liadleigh,  Mellis,  Diss,  and  Ipswich,  under  like  circumstances;  and  that 
there  were  lo  circumstances  which  rendered  the  cost  to  the  company  of  carr\'iiig  coal 
from  Peterborough  to  those  places  less  than  the  cost  of  carrying  coal  from  Ipswich  to 
the  .same  places. 

The  affida\it  then  proceeded  to  refer  to  and  observe  upon  a  report  of  the  directors 
of  the  Eastern  Counties  Railway  Com])any  containing  .statements  as  to  the  e.\'-[166]- 
penses  of  the  locomotive  depai'tnient,  from  which  deductions  were  drawn  which  were 
at  variance  with  some  of  the  statements  in  the  affidavits  used  on  the  part  of  the 
company  on  the  former  occasion  ;  and,  in  particular, — referring  to  the  affidavit  of  the 
traffic-manager,  wherein  he  stated  that  "he  had  carefully  cideulated  the  cost  to  the 
company  of  the  working  of  the  train.s  for  the  caiiiage  and  conveyance  of  coals,  and 
that  he  found  from  e.vperience  and  calculation  that  the  cost  to  the  company'  of  prepar- 
ing and  getting  ready  to  start  a  coal-train  of  ,^5  trucks  or  200  tons,  without  carrying 
or  conveying  the  .said  coals  any  distance  whatevei-,  was  about  one-half,  or  .50  per  cent., 
of  the  cost  to  the  company  of  carrying  and  convc\'ing  a  similar  coal-train  a  distance  of 
one  hundred  miles," — alleged,  that,  if  such  statement  were  correct,  the  actual  cost  to 
the  company  (accoi-ding  to  the  said  I'ejioi-l)  of  pi'cparing  and  getting  ready  to  start 
one  of  such  train-loads  would  be  the  sum  of  '2\.  i2s.,  or  aljout  .'3(1.  per  ton  only. 

The  affidavit  fui  ther  proceeded  to  allege,  that,  according  to  the  new  scale  of  rates, 
the  company  charge  the  persons  sending  coal  from  Peterborough,  for  the  carriage  of 
such  coals  91  miles,  that  is  to  say,  from  Caml)ridge  to  Maldon, — Cambridge  being 
forty-five  miles  from  Peterborough,  and  Maldon  1  'Mi  miles, — the  sum  of  2s.  2d.  per 
ton  ;  whereas,  by  the  said  new  scale,  the  company  charge  the  complainants  for  sending 
such  coals  27  miles, — that  is,  from  Ipswich  to  Bury  St.  Edmunds, — the  sum  of  2s.  .5d. 
per  ton  :  That,  according  to  the  said  new  scale,  the  company  charge  the  complainants 
for  the  carriage  of  coal  a  distance  of  .'i7  miles,  the  sum  of  .3s.  per  ton  ;  whereas,  they 
charge  the  other  dealers  from  Peterborough  2s.  7d.  per  ton  only  for  the  carriage  of 
their  coal  the  further  distance  of  100  miles:  That,  according  to  the  new  scale,  the 
company  charge  for  the  carriage  of  coals  for  the  first  .■!2  miles  2s.  9d.  per  ton,  [167] 
for  the  second  .■J2  miles  Is.  -Id.  ])er  ton  (or,  less  than  half),  for  the  third  .■i2  miles  8d. 
per  ton  only  (or,  nearly  three  fourths  less  than  the  amount  charged  for  the  tii'st  32 
miles),  and  for  the  fourth  32  miles  Sd.  per  ton  only,— that  is  to  say,  they  charge  Id. 
per  ton  more  for  the  first  32  miles  than  they  do  for  the  following  'JG  miles  ;  or  more 
than  three  times  as  much  foi-  the  first  fi4  miles  as  they  charge  for  the  ne.xt  64  miles: 
That  the  whole  of  the  places  at  which  the  complainants  deal  in  coal  lie  within  a 
distance  of  32  miles  from  Ipswich  ;  and,  in  conseipicnce  of  the  natural  position  of 
Ipswich,  the  merchants  or  dealers  in  coal  there  (which  is  seal)orne  to  Ipswich)  arc 
limited  to  aliout  that  ilistance,  and  they  cainiot  advantageously  send  coal  a  greater 
distance  ;  that,  if  they  were  to  send  coal  l>y  the  company's  railway  a  further  distance 
than  32  miles  towards  Norwich,  they  would  come  into  close  competition  with  the  coals 
which  are  seal)orne  to  the  [lorts  (jf  Lowestoft  and  Yarmouth  ;  that,  if  they  were  to 
send  coal  by  the  company's  railways  a  further  distance  than  32  miles  towards  jjondon, 
they  would  then  come  into  close  co)npetition  with  the  coals  which  arc  seaborne  to  the 
poits  of  Maldon  and  London  ;  and  that,  if  they  were  to  send  coal  l)y  the  company's 
railways  a  further  distance  than  32  nn'les  towards  Cambridge,  they  would  then  come 
not  only  into  close  competition  with  the  inland  coal  from  Peterborough,  but  also  into 
close  competition  with  the  coals  which  are  sealjornc  to  the  ports  of  Lynn  and  Wisbeach  ; 
that  the  ell'ect  of  the  new  scale  of  coal-rates  was,  to  give  the  same  preference  or 
advantage  to  persons  sending  coals  horn  Peterborough  to  the  said  places  at  which  the 
complainants  dealt,  as  existed  ]iTior  to  theii'  application  and  the  issuing  of  the  writ  of 
injunction,  and  entirely  dei)rivcd  them  of  the  nalur.il  advantages  which  their  position 
by  reason  of  th<^  |)ro.Kimity  of  Ipswich  to  the  sea  gave  them  ;  that,  unless  the  grievance 
they  [168]  I'oiiiplained  of  was  altered,  the  trade  in  seaborne  coal  to  I[)swich  would  bo 
utterly  superseded  and  dcsUoycd,  and  the  ])ros])crilv  of  the  port  ;uid  Iheii'  tra<le 
ruined  ;  and  that  the  object  of  the  company  in  m.iking  the  sjiirl  scale  of  rates  was  for 
the  [)urj)ose  of  competing  with  and  destroying  the  traile  in  seaborne  coal:  That  the 
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company  cany  coals  for  the  persons  sending  them  from  Peterborough  to  or  towards 
the  places  at  which  the  complainants  deal,  and  charge  to  such  persons  the  rate  specified 
in  the  new  scale  of  coal-rates  for  the  carriage  of  full  train-loads,  although  the  .said 
coals  are  not  conveyed  from  Peterborough  for  such  persons  to  such  places  in  full  train- 
loads  of  '200  tons  or  35  trucks :  That  the  said  coals  start  from  Peterborough  to  such 
places  and  the  other  districts  in  which  such  persons  sending  coals  from  Peterborough 
deal,  in  full  train-loads  of  3-5  trucks  or  200  tons ;  that,  when  the  train  reaches 
Cambridge,  and  sometimes  BuT-y  St.  Edmunds  (which  are  distant  from  Peterborough 
respectively  4.5  miles  and  74  miles),  the  train  no  longer  remains  a  special  or  full  coal- 
train  ;  and  that  such  coals  stay  either  at  Cambridge  or  Bury  St.  Edmunds,  or  aie 
taken  on  from  Cambridge  and  Bury  St.  Edmunds  to  such  places  and  districts  by 
different  engines,  and  generall}'  form  part  of  the  ordinary  goods  trains  :  That,  in  order 
to  get  such  coals  from  Peterborough  to  Mellis,  they  have  to  be  brought  to  the 
Haughley  junction,  and  at  the  Ilaughley  junction  they  are  conveyed  to  Mellis  by  a 
different  train  and  a  different  engine  than  that  by  which  the}'  are  brought  from  Peter- 
borough or  Cambridge  :  That  the  coals  carried  by  the  company  from  Ipswich  to 
Mellis  for  the  complainants  and  other  merchants  at  Ipswich,  are  conveyed  fiom 
Haughley  junction  to  Mellis  by  the  same  trains  and  engines  as  convey  the  coals  from 
Haughley  junction  to  Mellis  of  the  persons  so  sending  them  from  Peterborough  to 
Mellis  :  That,  in  [169]  order  to  get  coals  from  Peterborough  to  Hadleigh,  they  have 
to  be  brought  through  Ipswich  to  Bentley  junction  ;  and  from  Bentley  junction  they 
are  conveyed  by  a  different  train  and  by  a  different  engine  than  that  b\-  which  they 
were  brought  to  Bentley  from  Petcrliorough  or  Cambridge  :  And  that  the  coals  carried 
by  the  company  from  Ipswich  to  Hadleigh  for  the  complainants  and  other  merchants 
at  Ipswich,  are  conveyed  by  the  .same  train  and  engine  as  the  coals  of  the  persons  so 
sending  them  from  Peterborough  to  Hadleigh. 

Bovill,  Q.  C,  and  Sharpe,  shewed  cause,  upon  affidavits  by  the  engineer  and  traffic- 
manager,  and  the  several  directors  of  the  company,  the  former  of  whom  deposed  in 
substance  as  folloivs : — That,  immediately  after'  the  delivery  of  the  judgment  upon 
the  former  motion,  the  chairman  of  the  board  of  directors  caused  a  copy  of  such  judg- 
ment to  be  delivered  to  the  traffic-manager,  with  instructions  honestly,  fairly,  and 
bonii  fide  to  alter  and  amend  the  scale  so  as  to  carry  out  the  judgment  according  to 
its  true  intent  and  meaning,  and  so  that  no  undue  preference  should  be  given  to  the 
Petei'borough  dealers,  and  no  undue  disadvantage  should  be  brought  upon  the  com- 
plainants and  the  other  Ipswich  dealers  in  coal :  That  the  traffic  manager  altered  and 
amended  the  scale  accordingly^  and  that  the  directors,  after  carefully  considering  the 
altered  scale,  and  consulting  their  legal  advisers  thereon,  adopted  it  in  the  bona  fide 
belief  that  they  were  thereby  fairly  and  honestly  carrying  out  the  judgment  of  the 
couil,  and  that  no  undue  preference  was  thereby  given  to  the  Peterborough  dealers, 
and  no  undue  disadvantage  brought  upon  the  complainants  and  other  Ipswich  dealers  : 
That  the  rates  and  charges  for  the  conveyance  of  coal  for  distances  between  one  mile 
and  75  miles,  as  contained  in  the  former  scales,  were,  as  the  deponents  [170]  believed, 
sanctioned  and  allowed  by  the  judgment  of  this  court  as  rates  or  charges  by  which  no 
undue  preference  was  given  to  the  Peterborough  dealers,  and  no  undue  disadvantage 
was  brought  upon  the  complainants  and  other  Ipswich  dealers,  and  therefore  that  no 
alterations  or  amendments  were  made  in  the  said  rates  or  charges,  but  that  they 
remained  as  before.  The  affidavits  then  went  on  to  state  that  there  were  circumstances 
which  rendered  the  cost  per  ton  pei'  mile  to  the  company  of  cariying  coal  from  Peter- 
borough to  the  places  in  the  district  No.  S  in  the  paper  marked  A.  referred  to  in  the 
complainant's  affidavit,  less  than  the  cost  to  them  of  carrying  coal  for  the  com- 
plainants from  Ipswich  to  those  places,  and  that  there  was  such  diff'ei'ence  of  cost  as 
to  justify  such  a  difference  of  charge  as  mentioned  in  the  complainants'  affidavit ;  and, 
after  giving,  as  before,  the  relative  distances  of  those  several  places  from  Peterborough 
and  from  Ipswich  respectively,  they  assigned  for  reason  that  the  cost  to  the  company 
of  the  carriage  of  coal  for  long  distances  is  proportionately  less  than  the  cost  of  the 
carriage  of  coal  for  short  distances.  The  affidavits  then  went  on  to  allege  that  it  had 
been  found  by  experience  and  calculation  that  the  cost  to  the  company  of  preparing 
and  getting  leady  to  start  a  coal-train  of  35  trucks  or  200  tons,  without  carrying  the 
said  coals  any  disfcmce  whatever,  was  about  one  half  of  the  cost  to  the  company  of 
carrying  a  similar  coal-train  a  distance  of  100  mile.s.  They  then  gave  tables  shewing 
the  proportion  which  the  cost  to  the  company,  and  the  suras  charged  by  them  respec- 
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lively,  for  the  coine\^anfC  of  a  full  train  distances  varj-ing  from  10  to  90  miles,  bore 
to  the  cost  of  carrying  coals  in  a  similar  train  a  distance  of  100  miles.  They  then 
alleged,  that,  from  a  comparison  of  those  results,  it  appcarcil  that  the  charges  made 
by  the  company  for  the  carrying  of  coal  in  trains  of  35  [171]  trucks  or  200  tons  from 
Peterl)orough  to  the  places  at  which  the  complainants  trade,  was  greater  in  proportion 
to  the  cost  to  the  company  of  the  carrying  of  coal  in  such  trains  than  were  the  charges 
made  by  the  coni[)aiiy  for  carrying  coals  in  such  trains  from  Ipswich  to  the  ])laces  at 
which  tile  complainants  trade,  and  conse(|ueutly  that  the  profit  to  the  company  upon 
carrying  coals  in  such  trains  from  Peterborough  to  tlie  last-mentioned  places  was 
greater  than  the  piofit  to  the  company  upon  carrying  coals  in  such  trains  from  Ipswich 
to  the  last-mentioned  places ;  and  thus,  so  far  from  the  new  scale  tending  to  suppress 
and  destro}'  the  trade  in  coals  of  the  complainants,  it  was  more  advantageous  to  the 
complainants  compared  with  the  cost  to  the  company  than  to  the  persons  trading  in 
coals  from  Peterborough  :  That  it  was  impossible  so  to  construct  scales  of  rates  for 
the  carriage  of  coals  for  a  distance  so  long  as  137  miles,  without  making  the  same  rate 
or  charge  for  the  cairiage  of  coals  for  ditt'ei'ent  distances,  or,  in  other  words,  " anni- 
hilating in  point  of  expense  of  carriage  "  a  certain  portion  of  distance  ;  and  there- 
fore, when  the  distance  along  which  coals  are  carried  increases  considerabl}',  and  coii- 
seiinently  the  cost  per  ton  per  mile  diminishes  considerabl}',  the  greater  will  be  the 
diilerent  distances  in  respect  of  winch  the  .same  total  rate  is  charged,  or,  in  other 
words,  the  greater  must  neces.sarily  be  the  distance  annihilated  or  destroyed  in  pomt 
of  expense  of  carriage  :  That,  since  the  service  of  the  writ  of  injunction,  the  company 
had  charged  to  the  dealers  in  coal  at  Peterborough  for  the  cai'riage  of  their  coal  from 
Peterborough  to  Ipswich  an  increased  rate  of  3d.  per  ton, — to  Needham  Market,  an 
increased  rate  of  3d.  per  ton, — to  Stowmarket  an  increased  rate  of  2d.  per  ton, — to 
Mellis  an  increased  rate  of  2d.  per  ton,— and  to  Diss  an  increased  rate  of  3d.  per  ton  : 
That,  accoi'ding  to  [172]  the  new  .scale,  the  sum  charged  by  the  company  for  the 
carriage  of  coal  a  flistance  of  137  miles  (being  the  maximum  distance  mentioned  in 
such  new  scale)  is  iis.  7d.  per  ton,  and  is  (U\.  ])or  ton  less  than  the  sum  formerly  charged 
l>y  them  foi'  the  carriage  of  coal  a  similai'  distance,  because  the  rates  have  been  inci'eased 
at  an  uniform  rate  of  foui  miles  for  Id.  from  75  miles  to  the  end  of  the  scale,  in  order 
to  cai-iy  out  tile  judgment  of  this  court;  tliat  no  complaint  had  been  made  by  the 
complainants  as  to  the  ciiarges  made  by  the  company  to  the  Peterborough  dcalei's,  or 
any  other  dealers  in  coals  wlialsoever,  for  the  carriage  of  coal  a  distance  of  137  miles  ; 
and  that  none  of  the  towns  of  Tluirston,  Mellis,  Htowmaiket,  Needham  Market,  Had- 
Icigh,  Bm-y  St.  Edmunds,  Di.ss,  and  Ipswich  are  distant  fiom  Peterl)oiough  137  miles: 
That,  although  it  is  true  that  the  company  charge  for  the  carriage  of  coal  from  Peter- 
borough to  Buiy  St.  Kdmunds  4s.  3d.  per  ton,  and  from  Peterborough  to  lladleigh, 
via  Bury  St.  Kdnunuls  and  Ipswich,  5s.  Id.  per  ton,  being  (as  alleged  in  the  com- 
plainants' alfida\it)  a  charge  of  lOd.  per  ton  or  jd.  per  ton  per  mile  for  the  distance 
between  Bury  St.  Edmunds  and  Madlcigli,  yet  it  is  only  after  the  coals  have  lieen  con- 
veyed from  Pcterliorougii  to  Bury  St.  Edmunds  as  a  part  of  tiic  journey  from  P(^ter- 
borougli  to  lladleigh,  and  after  tlic  com[)any  iiave  become  entitled  to  the  charge  of 
4s.  3d.  as  aforesaid  for  the  carriage  from  Pcterliorougii  to  Bury  St.  Edmunils,  that 
they  chai-gc  for  the  pai't  of  the  said  journey  from  Bury  St.  Edninnds  the  sum  of  lOd.  pel' 
ton  ;  and  that  the  company  would  not  have  received  the  said  charge  of  4s.  3d.  per  ton 
for  the  carriage  of  tiie  said  coals,  unless  they  had  afterwards  Ijccn  proceeding  onwards 
to  lladleigh  ;  and  that  the  coni])any  would  charge  to  the  dealers  in  coal  at  Peterborough, 
and  all  other  per  [173]-sons  whatever,  the  same  charge  per  ton  per  mile  for  the  carriage 
of  coal  from  Bury  St.  Ivlmuiids  to  Ipswich  as  they  do  to  the  com[)lainants  and  other 
dealers  in  coal  at  Ipsuich  for  tlie  carriage  of  coal  from  I|)swich  to  Hurv  St.  I'^dmunds, 
if  the  coals  passing  from  Bury  St.  Edmunds  to  Ijiswii-li  liad  not  bet^n  conveyed  fidiii 
Peterboroiigli  to  Bury  St.  Edmunds  as  a  portion  of  a  loiigei' distance  from  Pcterliorougii 
to  Iladliugh  along  wliich  tin;  said  coals  liad  been  or  were  to  lie  (^ari'ied  by  the  com- 
pany ;  and  that  the  reason  why  the  company  cliarge  the  rate  of  5s.  Id.  for  1  I .'!  miles, 
is,  because  the  cost  to  the  eomjiaiiy  of  (he  carriage  of  coal  for  long  distances  is  pro- 
portionately less  than  tlie  cost  of  the  carriage  of  coal  for  short  distances,  a-s  shewn  in 
the  former  part  of  the  atlidavit :  That,  since  the  issuing  of  the  injunction,  the  comp.uiy 
had  not  made  any  alteration  whatever  in  the  charges  foi-  carriage  of  coals  to  pursoiin 
sending  coals  from  Peterborough  to  Bury  St.  lidmuiids,  Elmswell,  Thurston,  and 
iladleigli ;  nor  had  they  made  any  alterations  in  the  charges  for  the  carriage  of  coal 
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from  Ipswich  to  such  places,  for  the  reasons  alreadj'  stated  :  That  the  alteration  in 
the  scale  of  rates  for  the  carriage  of  coal  a  distance  of  113  miles,  viz.  the  distance  from 
Peterborough  to  Hadleigh,  was  made  upon  the  principle  of  increasing  the  rates  for  the 
carriage  of  coal  per  ton  between  the  distances  of  75  miles  and  137  miles,  at  the  rate 
of  Id.  for  every  four  miles,  as  before  stated.  The  affidavits  then  adverted  to  the  half- 
yearly  report  to  the  directors  to  the  shareholders,  and  entered  into  a  calculation  of 
the  cost  to  the  company  of  conveying  trains  to  the  different  places  mentioned,  and 
concluded  with  a  general  allegation  that  the  introduction  of  landborne  coal  into  the 
districts  referred  to  operated  beneficially  to  the  public,  by  inducing  competition,  and 
so  keeping  down  the  price  of  seaborne  coals.  The  affidavits  of  [174]  the  chairman 
and  directors  disclaimed  all  intention  to  evade  compliance  with  the  injunction,  and 
stilted  the  instructions  which  they  had  given  to  their  engineer  and  tratiic-manager  with 
a  view  to  the  carrying  out  the  order  of  the  court,  and  their  belief  that  this  had  been 
done. 

Atherton,  Q.  C,  and  T.  Jones,  were  heard  in  support  of  the  rule. 

The  arguments  consisted  entirely  of  observations  upon  the  affidavits  filed  on  the 
one  side  and  on  the  other,  and  references  to  the  former  judgments  upon  the  contests 
between  these  parties. 

WiLLi.VM.s,  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  The  order  of 
the  court  upon  which  the  present  application  for  an  attachment  is  founded,  was  a 
general  order  that  a  writ  should  issue  injoining  the  company  to  desist  from  giving  an 
undue  preference,  in  respect  of  the  carriage  of  coals,  to  persons  sending  coal  from 
Peterborough  towards  the  places  mentioned  in  the  rule  which  was  made  absolute  on 
that  occasion.  But  the  rule  was  explained  by  the  judgment  which  accompanied  the 
grant  of  it,  to  be  founded  upon  certain  anomalous  charges  in  the  scale  of  rates  which 
had  been  adopted  by  the  company, — those  anomalous  charges  being  not  only  perfectly 
unaccounted  for  in  the  affidavits  used  by  the  comp.iny  on  that  occasion,  but  also 
having  in  their  nature  a  direct  tendency  to  give  an  undue  preference  to  the  Peter- 
borough dealers  over  the  Ipswich  dealers.  Now,  with  respect  to  those  particular 
features  in  the  old  rates,  the  company  have  substantially  reformed  all  these.  They 
have  in  the  new  scale  which  they  have  published  adopted  the  suggestions  which  fell 
from  the  court  with  refe-[175]-rencc  to  what  would  have  been  the  proper  mode  of 
framing  that  scale  :  and  this  is  accompanied  by  a  most  explicit  affidavit  that  they 
have  done  their  best  to  carry  into  effect  the  order  of  the  court,  and  to  construct  a  scale 
of  rates  that  should  be  in  all  respects,  to  the  best  of  their  judgment  and  opinion,  con- 
formable to  the  order  of  the  court.  As  far,  therefore,  as  that  goe.s,  there  is  no  doubt 
that  this  application  for  an  attachment  has  entirely  failed.  But  it  has  been  contended, 
— and  I  will  take  it  for  granted  that  it  has  been  properlv  contended, — on  behalf  of  the 
applicants,  that,  looking  at  the  general  terms  of  the  rule,  notwithstanding  the  judg- 
ment was  founded  upon  certain  items  in  the  scale  of  rates  which  have  been  reformed, 
it  was  open  to  them  to  contend  that  there  had  been  a  violation  of  the  injunction 
generally  by  the  new  scale  of  rates  giving  an  undue  preference  in  other  respects  to  the 
Peterborough  dealers  o\er  the  Ipswich  flealers.  And  the  main  argument  in  support 
of  that  view  of  the  case  wiis  based  upon  this : — It  unquestionably  appears  upon  the 
fivce  of  the  new  scale  of  rates  that  the  charges  made  to  the  Peterborough  dealers  who 
sent  coals  to  the  places  where  they  enter  into  competition  with  the  Ipswich  dealers, 
beginning  with  Bury  St.  Edmunds,  is  not  at  all  in  an  equal  ratio  with  the  scale  of 
charges  imposed  upon  the  Ipswich  dealers.  But  then,  on  behalf  of  the  company,  it  is 
said,  that,  though  that  is  so,  thev  account  for  it  and  justify  it  upon  the  ground  that 
there  is  what  has  been  called  the  expense  of  preparing  and  starting  the  train,  which 
falls  upon  the  company  in  respect  of  every  train  which  leaves  the  station,  whatever 
be  the  distance  it  has  to  travel :  so  that  the  same  expense  is  incurred  by  the  company  in 
that  respect,  whether  the  ti-ain  goes  27  miles,  or  1 00  miles,  or  any  other  distance  that 
might  be  suggested.  And  it  is  said,  that,  taking  that  into  account,  the  dis-[176]- 
proportion  in  the  charges,  having  reference  to  the  distances,  is  fully  accounted  for. 
After  a  careful  consideration  of  the  affidavits  on  both  sides,  I  am  of  opinion  that  that 
is  a  correct  view  of  the  case.  It  is  admitted  that  there  is  such  a  general  charge 
incurred  In'  the  companj'  upon  the  starting  of  every  train,  whatever  the  distance  it 
has  to  travel  ;  and  that  circumstance,  in  my  opinion,  sufficientlv  accounts  for  the 
difl'erence  of  charge  which  is  complained  of.  But  then  it  is  urged,  on  behalf  of  the 
company,  that,  assuming  that  principle  to  be  one  upon  which   they  are  justified  in 
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acting,  although  it  may  justify  the  diminished  scale  of  rates  l>eyoud  a  distance  of  74 
miles,  it  does  not  satisfactorily  account  for  the  rates  up  to  that  point  for  the  shorter 
distances.  It  certainly  must  be  admitted  that  the  earlier  part  of  the  scale  is  not  framed 
strictly  in  accordance  with  the  principle  suggested.  For  some  reason,  which  is  not 
apparent  on  the  face  of  the  affidavits,  so  far  from  their  being  based  upon  that  principle, 
the  rates  arc  considerably  lower  :  the  increase  is  upon  a  different  footing  altogether: 
and  it  would  appear  that  the  company  charge  a  great  deal  less  than  would  be  the 
proper  charge  if  that  principle  had  been  adopted.  But  the  question  is,  whether  that 
affords  any  ground  for  making  this  rule  absolute  for  an  attiichment  against  the  com- 
pany. I  am  of  opinion  that  it  does  not.  In  the  first  place,  I  must  observe,  that, 
although  I  find  nothing  in  the  affidavits  made  by  the  company's  ofKccrs  to  justify  or 
explain  this  anomalous  rate  of  charge  for  the  earlier  distances,  yet  the  observation  of 
Mr.  Bovill  is  perfectly  tiuc,  that  neither  on  the  former  occasion  nor  on  this  were  the 
company  at  all  challenged  to  account  for  this  anomalous  part  of  their  scale  :  and  in 
addition  to  this,  it  must  be  observed  that  it  is  not  now  shewn  that  this  diminished  rate 
of  charge  is  at  all  detrimental  to  the  complainants,  or  [177]  has  in  any  way  the  effect 
of  preferring  the  I'eterborough  dealers.  Indeed,  if  the  principle  above  suggested  were 
cjirried  out  on  all  parts  of  the  transit,  the  consequences  would  be  still  more  injurious 
to  the  Ipswich  dealers  than  the  rates  of  which  they  now  complain,  by  raising  the 
rates  coirsiderably  withiir  the  distance  of  twcnty-se^■err  miles,  which  compr-iscs  all  the 
places  wher'e  their'  coal  cntei-s  iirto  competition  with  that  of  the  Peterbor'ough  dealers. 
I  therefore  thirrk  that  no  sufficient  grourrd  has  been  laid  for  an  attachment,  and  conse- 
•juently  that  the  rule  must  be  discliai-ged,  and  dischar'ged  with  costs. 

CitowDKR,  J.  It  seems  to  me  also  that  the  complaiirants  have  failed  to  establish 
any  grourrd  for-  callirrg  upon  us  to  make  this  r-ule  ab.sohrte.  In  consequence  of  the 
judgmerrt  pi-onourrced  by  the  court  upon  the  former  occasion,  it  became  necessary  for 
the  company  to  reform  their  scale  of  rates  :  and  it  appear's  that  they  have  done  so 
in  the  points  to  which  their  atterrtion  was  particirlariy  dir'ected  by  the  jirdgmerrt. 
Lookirrg  at  the  atiidavits  pr-oduced  befoi'e  us  irr  arrswer'  to  this  r-ule,  I  can  find  nothing 
in  them  which  shews  that  ther-e  has  beerr  any  wilful  currtcnipt  of  the  or-der  of  the 
coui-t,  or  arry  irrtcntiorr  on  the  part  of  the  coniparry  to  evade  a  compliarrce  with  its 
iirjurrction.  Orr  the  corrtrar-y,  it  seems  that  they  have  borrii  fide  errdeavoured  to  the 
best  of  their-  jrrdgrircrrt  aird  al)ility  to  comply  with  it.  The  affidavit  of  the  company's 
cngirreer  and  tr-allic-managcr-  shews  that  they  have  gorre  irrto  -ver-y  mirrrrte  calculations 
as  to  the  e.xperrse  of  rrinrririg  trains  of  iO'l  torrs  or-  '45  tr-ricks,  and  have  crrdeavorrr-cd  to 
estjiblish  a  pr-irreiplc  ujjorr  which  to  fouirfl  their  rates  of  charge.  They  say  that  the 
cost  of  pr-eparing  a  coal-train  of  200  tons  or  35  trucks  amoiirrts  to  orre  half  the  errtiro 
expense  of  conveying  a  tr-airr  of  that  description  a  distance  of  100  [178]  miles.  Upon 
that  foundatiorr  they  appear-  to  have  pr-oceeded  so  far-  as  regards  the  greater  part  of 
the  scale  ;  and  they  shew  that  all  the  charges  which  ar-e  particirlariy  objected  to  as 
beirrg  too  favour-able  to  the  Peterbor-oirgh  dealers  have  liccrr  adjrrsted  uporr  that 
prirrciplo.  Birt,  on  the  part  of  the  compl.-iiriarrts,  it  is  said  that  that  pr-irrci])lc  jiresses 
heavily  and  unfaiily  irporr  the  Ipswich  rlealcrs,  who  carry  on  the  whole  of  their-  tr-ade 
within  a  distance  far-  shor-t  of  100  miki.s  fr-onr  that  place.  It  may  be  that  that  is  so: 
h)ut,  assirming  that  the  company  ar-e  right  irr  their-  cslirrrate  of  the  comparative  cost  to 
them  of  the  transit  of  a  full  tr-airr-load  for  the  longer  or  the  .shorter-  distiuicc,  it  is 
obvious,  that,  if  the  cost  of  startirrg  the  train  wer-c  taken  irrto  the  accourrt,  the  char-ges 
for  the  shorter-  distances  worrld  be  even  lar-ger-  than  they  now  are.  An  obser-vation 
to  this  effect  havirrg  bccrr  made  by  the  coirrt  irr  the  eorrr-se  of  the  ar-gumerrt,  and  the 
courrscl  for  the  company  being  asked  how  they  could  aiibr-d,  regar-d  being  had  to  the 
cost  of  pr-epar-irrg  arrd  starting  a  trairr,  to  char-ge  sirch  low  rates  as  they  do  for  the 
shor-ter  distances,  the  answer-  I  thirrk  was  sutficicrrtly  sirggestive,  viz.  that  ther-e  are 
marry  circirmstances  which  rrray  induce  a  railway  conrpany  to  char-ge  orr  par-ts  of  their- 
lirre  r-ates  which  leave  them  little  or-  rro  rerrirnier-atiorr,  —  as,  the  ])r-()ximitv  of  river-s  oi- 
canals  or-  other-  lines  of  railway  which  nray  (Mrter  irrto  compctitiorr  with  thcrii,  and 
matcr-ially  aHect  their-  irrter-ests.  This  seems  to  be  the  gr-orrnd  ir|)()n  whii-li,  in  all 
pr-obability,  the  r-atcs  have  l)eerr  settled  in  the  earlier  portiorr  of  the  sc.de  which  is 
com])lairrcd  of.  If  this  wer-e  to  bo  alter-cd,  the  .-dlcr-.-ition,  so  far-  fr'om  bencliling, 
would  very  materially  prejrrdicc  the  interests  of  the  Ipswich  dcaler\s.  l,ookirig,  then, 
at  the  scale  of  charg(w,  as  r-cfornied  by  the  coniparry  in  jrirrsrrance  of  the  jirdgment  of 
this  coirrl  orr  the  for-mer  motiorr,  1  see  no  reason  for-  thiirking  that  ther-e  [179]  has 
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been  any  design  on  their  part  to  evade  compliance  with  the  injunction,  or  to  give  the 
Peterborough  dealers  an  undue  ad\antage  at  the  expense  of  those  of  Ipswich ;  and 
thei-efore  I  agree  with  my  Brother  Williams  that  this  rule  must  be  discharged  with 
costs. 

WiLLE.s,  J.  I  am  of  the  same  opinion.  Assuming  that  the  average  cost  of 
preparing  and  starting  a  train-load  of  200  tons  or  35  trucks  of  coal  is  2s.  5d.  per  ton, 
as  is  sworn  to  on  the  part  of  the  company,  and  not  controverted  on  the  part  of  the 
complainants,  the  latter  have  failed  to  make  out  that  the  cost  with  the  mileage  (which 
is  admitted  to  be  correctly  charged)  would  make  a  tonnage-rate  less  than  the  charges 
of  which  they  complain.  Unless  they  establish  this, — and  they  certainly  have  not 
done  so, — they  have  no  locus  standi  ;  and  consequently  they  must  bear  the  usual 
penalty  of  an  unsuccessful  experiment,  by  having  their  rule  discharged  with  costs. 

Rule  discharged,  with  costs. 

[180]     Warner,  Appellant,  Riddiford,  Respmdeni.     Feb.  12th,  18.58. 

[S.  C.  6  \X.  R.  32C  (sub.  nom.  JVanl  v.  Reddifcr).] 

The  defendant,  the  owner  of  a  beer-house,  placed  the  plaintiff  therein  to  carry  on  the 
business  as  his  servant  at  weekly  wages,  with  an  agreement  for  a  month's  notice  to 
determine  the  service.  Ha\'ing  given  him  a  week's  notice,  the  defendant  made  up 
the  account  and  required  the  plaintiff  to  pay  him  the  balance  ;  and,  on  the  plaintiff's 
refusal  to  accede  to  this  request,  on  the  ground  that  he  had  not  received  the 
stipulated  month's  notice,  the  defendant  brought  in  a  superintendent  and  a  Serjeant 
of  police,  one  of  whom,  on  the  plaintiff's  attempting  to  go  up  stairs,  refused  to 
permit  him  to  do  so,  and  ultimately  only  allowed  him  to  go  accompanied  by  an 
officer.  After  some  further  altercation  about  the  money,  and  the  plaintift''s  again 
refusing  to  hand  it  over  at  the  request  of  the  superintendent,  the  latter  asked  the 
defendant  if  he  should  take  him  :  it  did  not  appear  what  answer  the  defendant 
made,  but  the  officer  took  the  plaintiff'  into  custody,  and  entered  a  charge  of 
embezzlement  against  him  at  the  station-house,  and  afterwards  carried  him  before 
the  magistrates,  by  whom  he  was  discharged. — In  an  action  in  the  county-court 
for  the  false  imprisoimient,  the  judge  told  the  jury  that  there  were  thi-ee  questions 
for  their  consideration, — first,  whether  there  was  an_y  imprisonment, — secondly,  by 
whom  it  was  committed, — thirdly,  whether  there  was  any  legal  ground  for  it. 
Upon  the  first  point,  he  told  them  that  "  to  constitute  an  imprisonment,  it  was  not 
necessary  that  the  person  should  l>e  locked  up  within  four  walls,  Ijut  that,  if  he  was 
restrained  in  his  freedom  of  action  by  another,  that  was  an  act  of  impi-isonment, 
and  that  the  way  in  which  the  plaintiff'  had  been  constrained  in  his  own  house  and 
the  restraint  put  upon  his  person  by  refusing  him  permission  to  leave  the  room  and 
go  up  st-airs  in  his  own  house,  was  in  itself  an  imprisonment,  independent  of  his 
lieing  conveyed  before  a  magistrate  ; "  upon  the  second,  "  that,  if  they  found  the 
defendant  was  the  moving  party  in  causing  the  imprisonment,  he  was  responsible 
for  it ; "  and,  upon  the  third,  "  that  the  plaintiff',  as  tenant  or  as  lawful  occupier, 
under'  an  agi'eement  not  then  terminated,  of  the  premises,  was  not  legally  liable  to  be 
ejected  by  compulsion  and  without  notice,  and  that,  if  he  refused  to  leave  the  house, 
the  defend.ant  could  only  eject  him  by  adopting  the  proper  legal  proceedings  to 
obtain  possession,  and  that  there  was  no  evidence  whatever  to  support  or  justify 
the  charge  of  embezzlement." — The  jury  having  found  for  the  plaintiff, — Held, 
upon  an  appeal,  that,  although  the  latter  part  of  the  summing-up  (which  seemed  to 
assume  that  there  was  a  tenancj^  or  quasi  tenancy)  was  somewhat  inaccurate,  it  did  ' 
not  amount  to  a  misdirection  in  point  of  law. — Semble,  that  the  county -court  judge  has 
(under  the  15th  section  of  13  &  14  Vict.  c.  61,  and  the  l-lSth  of  the  rules  of  practice 
issued  under  the  authority  of  the  19  &  20  Vict.  c.  108,  .s.  32),  no  power  to  alter  or 
add  to  an  appeal  case  after  it  has  been  agreed  on  and  signed  by  the  parties  or  by 
their  attorneys. 

This  was  an  action  brought  to  recover  damages  as  stated  in  the  particulars  of 
the  plaintiff's  claim,  "  For  that  the  defendarrt  assaulted  the  plaintiff'  aird  impr-isoned 
arrd  detained  him  in  prisorr  without  arry  r'easonable  or  probable  cause." 

The  cause  was  tried  (with  a  jury)  irr  the  county  court  of  Wiltshir'e  holden  at 
Swindon,  on  the  10th  of  November,  1857. 
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The  fii'st  witness  for  the  plaintiff  was  the  plainlili'  himself.     He  stated,  that,  in 
the  beginning  of  the  year,  the  defendant,  who  kept  a  beer  house  at  New  Swindon, 
proposed  to  him  to  come  and  manage  his  business  there,  otVci-ing  to  pay  him  as  wages 
30s.  a  week,  or  61.  per  month, — a  month's  notice  to  be  given  [181]  either  wa\'  ;  which 
offer  was  accepted  by  the  plaintiff",  and  he  accordinglj'  came  to  New  Swindon  in  April 
last.      lie  fuither  stated,  tliat,  on  the  9th  of  September  last,  the  defendant  (Warner) 
had  said  that  he  could  not  pay  him  the  wages  he  had  hitherto  paid  ;  and  that,  after 
some  discussion,  the  defendant  offered  the  plaintiff  U.  a  week,  which  the  plaintiff 
refused.     "We  had,"  said  the  plaintiff,  "a  main  Ijother."     He  further  stated  that  tiie 
defendant  and  his  wife    slept   under  his    roof;    that,  on  the  morrow  morning,    the 
defendant  gave  him  a  week's  notice  to  leave  his  service  ;  that  he  (plaintiff)  nieiely 
smiled,   and  said   "  thank  you  ; "    that,  on  the  following  Wednesday,   the   1 6th   of 
September,  the  defendant  and  his  wife  drove  up ;  that  he  then  told  the  defendant 
that  he  should  take  no  notice  of  the  week's  notice  which  the  defendant  had  given 
him  ;  that  the  defendant  and  one  Monk  went  into  the  cellar  at  six' o'clock,  and  the 
defendant  called  the  plaintiff'  to  take  stock  ;  that  the  plaintiff"  refused  to  have  stock 
taken  that  night  ;  that  they  had  a  regular  bother  ;  that  the  ])laintiff  requested  Monk 
to  come  the  following  morning,  when  he  said  he  had  promised  the  defendant  to  do  so  ; 
that  defendant  and  his  wife  slept  there  that  night ;  that,  on  the  next  day,  plaintiff 
was  engaged  in  making  up  the  books,  when  the  defen<lant  came  in  with  one  Vallis ; 
that  plaintill'  went  through  with  defendant  and  Vallis  in  the  cellar,  and  when  they 
came  out  they  began  to  take  account  of  glass  and  cigars  ;  that  the  keys  were  in  the 
till  ;  that  defendant  and  Vallis  went  upstairs  to  cast  up  accounts  ;  that  they  did  not 
call  upon  plaintiff  to  know  what  money  he  had  in  hand  ;  that  they  went  out,  and  he 
remained  as  usual ;  that,  between  five  and  six  o'clock,  defcmlaut  and  Vallis  came  back 
with   the  police  superintendent  and  Serjeant;  that  many  per.sons  were  about;  that 
plaintiff  put  the  keys  of  the  till  in  his  pocket,  saying  [182]  they  were  his  yet ;  that  the 
superintendent  said  they  were  come  for  plaintill'  to  gi\'e  up  defendant's  money,  and 
that  plaintiff  then  .said,  "  Veiy  well ;  if  Warner  will  give  me  warning,  I'll  go  on  the 
12th  of  October,  but,  if  this  is  not  done,  I'll  stick  to  what  I've  got;"  that  Mr.  llaynes 
(the  snpeiintcndcnt)  then  said,  "  Now,  Mr.  Warnei',  you  are  at  liberty  to  lireak  open 
anything  there  is  in  the  house  ;  "  that,  as  Warner  was  going  towards  the  till,  as  plaintiff 
thought,  to  break  it  open,  he  (plaintiff)  said,  "  You  need  not  do  that,  here's  the  keys  ; " 
that  defendant  pulled  out  of  his  pocket  a  receipt  for  five  weeks,  and  said,   "Thee  beest 
only  a  weekly  servant,  and  I'll  give  thee  a  week's  wages,  and  no  more  ;"  that  plaintiff' 
then  gave  them  the  keys  of  the  till ;  that  they  took  out  the  money  ;  that  |)laintirt"s 
wife,  with  the  superintendent  and  defendant  went  up  stairs,  and,  when  they  came 
down,  plaintiff'  was  called  into  the  parlour  and  asked  for  .301.  Os.  9d.  ;  that  plaintiff 
said  he  would  not  give  it  without  his  right,  his  month's  money  ;  that  the  Serjeant 
watched  the  plaintiff,  and   would  not  allow  him  to  go  up  stairs  ;  that  ])laintill'  went  to 
see  his  child  ;  that  he  said   to  the  superintendent,  he  h()])l^d,  if  he  was  in  custody,  he 
would  permit  him   to  go  and  change  his  clothes  ;  th.it  one  IJidlock  (the  oHicer)  went 
up  with  the  plaintill';  that  the  superintendent  took  him  to  the  station-house;  that  ho 
was  in   the  station-house    three    hours,  and   at    nine  at   night  was  t;d<en    before   the 
magistrate  and  bailed  ;  and  that  IJullock,  the  otlicer,  and  Il.-ynes,  the  superintendent, 
were  there.     The  plaintill'  further  stated,  that,  on  the  ■J4th  of  Sejitemiier,  he  attended 
before  the  magistrate  again,  with  Mi'.   Browne  his  solicitor  ;  that  Mr.  Biowno,  who 
appeared  for  him,  opened  the  case;  that  Haynes,  the  superintendent  of  police,  said 
defendant  did  not  wish  to  press  the  case  ;  that  the  magistrate  said  there  was  no  case 
against  him,  and   he  was  di.schai-ged  ;  that  [183]  he  ])aid  Mr.    Browne    11.    lis.   6d., 
witnesses,  lOs.,  and  summons,  .''is.  ;  that,  on  the  Satuid.iy  following,  defendant  wanted 
hini  to  go  to  his  lawyer's  to  have  a  receipt  for  the  money  he  had  ])aid,  viz.  .'idl.  Os.  !)d., 
deducting  the  61.  for  his  month's  wages,  and  leaving  "Jll.  Os.  !)(!.  ;  and  that  he  wished 
him  to  go  back  at  11.  per  week,  which  plaintill'  refused. 

On  ci-o.ss-examiu.ition,  the  ])laintill'  stated,  th.at,  on  the  '.)th  of  Septemlicr,  he  .and 
defendant  had  ,i  m.iin  bother:  that  defcnd.iiU  told  him  to  give  up  the  money  to  Mrs. 
Warner,  and  tli.it  he  (|)laintilt')  refused  ;  that  the  stock  had  been  taken  ;  that,  on  the 
9th  of  Septembei-,  the  defendant  .said  he  could  not  afford  to  give  ])l.iinlill'  more  than 
11.  a  week  ;  that,  on  the  Kith  he  (jilaintilt)  rcfuseil  to  let  stock  be  takiMi  ;  that  he  did 
not  recollect  swearing  that  night;  that  next  morning  Vallis  and  defendant  came  again, 
and   plaintiff  wont  round  the  cellar  with  them;  that   Vallis  did  not  immediately  iwk 
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for  money,  not  until  plaintiff  was  called  upon  for  301.  0.?.  9d.  ;  that  that  was  after  they 
had  taken  the  cash  from  the  till  ;  that  plaintifl'  produced  an  account  for  cei-tain  small 
moneys  ;  that  he  claimed  61.  for  a  month's  wages  ;  that  Vallis  never  said  he  should 
require  a  receipt  for  four  weeks  :  that,  in  the  evening,  they  said  he  wanted  301.  Os.  9d., 
and  plaintiff  said  "Very  well,  give  me  my  month's  wages,  and  you  may  do  what  you 
like  ;"  that  Haynes  (the  superintendent)  said  defendant  was  at  liberty  to  break  open 
the  locks  in  the  house  ;  that  plaintifl'  did  not  hear  defendant  or  any  one  else  tell  the 
police-officer  to  take  him  (plaintifl')  into  custody  ;  that  four  friends  came  to  him 
(plaintifl')  at  the  station-house,  and  he  had  a  talk  that  night  about  an  action  for  false 
imprisonment ;  that  Haynes  advised  him  to  give  up  the  money,  and  he  refused  ;  that 
he  did  not  say  he  "  would  not  give  up  the  money  ; "  that  he  went  to  Mr.  Browne  when 
he  was  [184]  liberated  on  bail ;  ;ind  that  the  charge  was  entered  on  the  sheet  as 
"  embezzlement." 

Millicent  Riddiford,  wife  of  the  plaintifl",  said  that  she  was  present  at  the  agree- 
ment between  her  husband  and  defendant ;  that  there  was  to  be  a  month's  notice 
given  either  way  ;  that  she  was  present  when  the  police-officer  came,  and  when  her 
husband  went  away,  and  when  he  (the  officer)  went  up  stairs ;  that  plaintifl'  wanted 
to  go  up  stairs,  and  the}'  would  not  let  him  ;  that  they  searched  the  room  and  boxes, 
and  left  the  things  as  they  were,  scattered  about;  that  there  were  many  persons 
about ;  that  she  heard  them  ask  foi-  the  money,  and  her  husband  said,  provided  they 
gave  him  his  month's  wages,  he  would  give  it  up. 

On  cross-examination,  the  witness  said  that  she  unlocked  the  boxes  ;  that  she  would 
not  give  them  the  keys  ;  that  they  found  some  small  coin  belonging  to  the  little  girl ; 
that  Haynes,  the  superintendent,  asked  Warner  (the  defendant)  whether  he  was  to 
take  Riddiford,  the  plaintifl',  and  that  she  did  not  hear  any  answer  hy  defendant ;  and 
that  her  husband  was  taken  oft'  l)y  Bullock. 

John  Short  said  that  he  had  taken  stock,  being  employed  by  defendant,  and  that 
plaintifl"  was  never  unwilling  to  pay  over  the  money;  that,  previous  to  the  lOth  of 
April,  defendant  said  to  him,  "I  have  a  man  coming  from  the  country  :  I  have  made 
an  arrangement  that  I  can  get  rid  of  him  at  any  time  at  a  month  :  that  is  our 
agreement." 

Edwin  Monk  said  that  he  remembered  the  9th  of  September,  and  the  parties  coming 
to  his  house;  that  defendant  said  to  plaintifT,  "I  give  you  a  week's  notice;"  that 
plaintifl"  said  nothing  at  the  time,  but  afterwards,  when  defendant  was  gone,  said 
something  about  a  month's  notice. 

The  counsel  for  the  defendant  thereupon  submitted  [185]  to  the  court  that  there 
was  no  evidence  to  go  to  the  jury  of  the  plaintifl"'s  alleged  causes  of  action.  The 
judge  was  of  opinion  that  there  was,  and  thereupon  the  following  witnesses  were 
called  for  the  defendant : — 

Henry  Edward  Haynes,  the  superintendent  of  police  of  the  district,  said,  that,  on 
the  17th  of  December,  he  went  to  defendant's  premises  between  five  and  six  o'clock. 
Mrs.  Riddiford,  the  plaintiff's  wife,  was  in  the  bar  :  she  called  her  husband.  Witness 
said  defendant  had  called  him  to  settle  some  dispute  between  them.  He  asked  plaintiff 
to  give  up  the  keys.  He  said  to  defendant,  "  You  are  quite  at  libertj'  to  break  open 
your  own  locks."  Riddiford  was  asked  for  the  money,  about  301.  He  said  he  should 
not  give  it  up  on  a  week's  notice.  Witness  said  to  plaintifl",  "  You  are  liable  to  be 
turned  out  at  a  minute's  notice."  We  went  up  and  searched  :  we  found  6d.  He 
advised  Riddiford,  the  plaintifl",  to  give  up  the  money  :  the  plaintiff"  said,  "  Never, 
unless  he  went  before  a  magistrate."  Witness  said,  "  Y^ou  know  the  consequence." 
He  said,  "  Y'es,  I  shall  go  to  Devizes."  He  kept  repeating  that  he  would  never  give 
up  the  money  till  he  had  been  before  a  mngistrate.  Plaintiff'  went  out  with  Bullock 
(the  officer)  near  an  hour  afterwards.  Witness  followed,  and  said,  "  This  is  very 
foolish."  Plaintiff"  said,  "I  never  will  give  up  the  money  until  going  before  a  magis- 
tiate."  Witness  directed  Bullock  to  take  him  into  custody.  Witness  took  him  before 
Mr.  Goddard,  and  got  him  liberated  upon  bail.  When  defendant  came  to  witness, 
he  said  that  plaintiff'  would  not  leave  the  house,  and  he  wanted  him  (witness)  to  eject 
him  from  the  house.     Witness  took  Bullock  with  him. 

Cross-examination.  [The  charge  book  was  called  for  and  produced,  and  the 
witness  was  desired  to  lead  the  entry  I'elating  to  this  transaction,  from  which  it 
appeared  that  the  plaintiff  was  charged  by  Warner  [186]  with  embezzlement,  and 
that  the  witness  in  support  of  the  charge  was  Haynes.]     The  witness  admitted  that 
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tlie  eiitrv  was  in  his  huiuhvritiiii;.  He  further  s.iid  that  Warner  did  not  make  any 
direet  cliarge  of  enihezzlement ;  but,  as  plaiutiti'  was  bound  to  appear  on  the  24th,  and 
witness  then  expected  Warner  would  be  present  and  prefer  the  charge,  he  entered  it 
in  the  charge-book.  He  was  then  asked,  should  he  have  laid  the  charge  before  the 
magistiates  if  Mr.  Warner  had  not  chai-ged  Kiddifoi'd  with  embezzlement ;  to  which 
he  answered,  "  I  put  Warnei-'s  name  as  a  matter  of  course."  He  was  then  asked  if 
the  entry  wa.s  true  ;  to  which  he  al.so  answered,  "Yes."  He  further  added,  "  Warner, 
the  defendant,  fetched  me  to  the  house."  I  gave  plaintirt'  into  custody  to  Bullock. 
Bullock  l)efore  that  had  gone  up  stairs.  I  did  not  allow  plaintifl"  to  go  up  stairs, 
because  I  thought  he  would  secrete  money  up  stairs.  Plaiutiti'  said  he  would  not 
leave  without  a  month's  notice.  The  account  was  made  out  in  my  presence.  He 
admitted  the  correctness  of  the  account,  but  refused  to  deliver  it. 

Bullock,  the  police-ofiicer,  said,  that,  on  the  17th  of  September,  he  accompanied  the 
superintendent.  He  did  not  hear  Warner  give  any  direction  Hayues  said  to  plaintifl", 
"  You  had  lietter  give  up  the  money  "  He  said,  "  I'll  do  no  such  thing,  unless  I  have 
my  month's  wages." 

The  defendant,  Warner,  was  then  examined.  He  stated  that  he  engaged  plaintifl' 
at  30s.  per  week  as  a  weekly  servant ;  that  accounts  were  rendered  satisfactorily^  until 
the  last  week  ;  that  he  came  and  took  stock  on  the  9th  of  September,  and  then  gave 
notice  that  he  should  reduce  the  wages  to  11.  per  week  ;  that,  on  the  following  morn- 
ing, lie  gave  the  plaintifl'  a  foi-mal  notice  ;  that  he  (plaintifl')  said  nothing  about  being 
a  monthly  servant;  that,  on  the  I'ith  of  September,  defendant  [187]  went  to  the 
pi'emises,  and  plaintifl'  would  not  allow  him  to  take  stock  ;  that,  on  the  next  morning, 
he  (defendant)  went  to  Haynes  ;  that  Ilaynescame  about  six  o'clock;  that  Vallis  took 
stock,  the  items  of  the  account  being  agreed  to  by  Kiddiford  ;  that  defendant  took 
Haynes  to  give  him  possession  of  the  house  ;  that  he  heard  Haynes  apply  for  the 
money  ;  that  plaintifl'  refused,  and  then  Haynes  took  him  in  custody. 

On  cross-examination,  defendant  said  that  he  remained  in  the  beer  trade ;  that  he 
had  got  a  per.son  at  24s.  a  week  ;  that  he  fetched  Haynes  to  give  him  posse.ssion  ; 
that  he  slept  at  the  house  the  night  before  ;  that  plaintifl'  said  nothing  about  notice  ; 
and  that  he  (defendant)  did  not  authorize  Haynes  to  take  plaintifl'. 

Edward  Vallis  said  that  j)laintifl'  put  in  a  claim  for  a  month's  wages ;  that  a 
balance  was  struck,  and  entered  on  Warner's  book  l)y  him  ;  that  the  claim  for  (il.  did 
not  appear  in  the  account ;  that  he  (witness)  applied  to  plaintifl'  for  the  money,  which 
he  refused  ;  and  that  he  accompanied  ])laintitf  to  the  police-station. 

In  summing-up,  the  judge  stated  to  the  jury  that  the  fli'st  question  for  them  was, 
— Was  there  any  imprisonment?  And  he  told  them,  that,  to  constitute  an  act  of 
imprisonment,  it  was  not  necessary  that  the  person  should  be  locked  up  within  foui' 
walls ;  but  that,  if  the  per.son  was  constrained  in  his  freedom  of  action  by  another, 
that  was  an  act  of  imprisonment ;  that  the  way  in  which  the  i>laintifl'  had  been  con- 
strained in  his  own  house,  and  the  restraint  put  upon  his  person  by  refusing  him 
permission  to  leave  the  room  and  go  up  stairs  in  his  own  house,  was  in  it.self  an 
imprisonment,  independent  of  his  being  conveyed  before  a  magistrate  ;  and  that  there 
was  an  act  of  impi'isonment  of  .some  duration,  there  could  be  no  doubt  eitiiei-  in  fact 
or  law. 

The  judge  then  told  the  jui'y  that  they  would  next  [188]  have  to  consider,  by 
whom  was  the  imjjrisonmcnt.  And  he  directed  them,  that  if,  in  doing  this,  they 
found  that  the  defendant  was  tiie  moving  party  in  causing  the  iuiprisdunient,  he  was 
responsiiile  for  the  act  .so  caused  ;  and  that  they  would,  he  thought,  have  but  little 
difliculty  in  arriving  at  the  conclusion  that  there  had  i)ecu  an  imprisonment,  and  that 
such  imprisonment  was  caused  by  the  direct  act  of  the  defendant. 

The  judge  stated  that  the  next  question  for  the  jury  was, — Was  the  imprisonment, 
legal  or  illegal!  And  ho  directed  them  that  there  were  two  groiuids  upon  wiiich  it 
was  argued  that  the  arrest  and  detention  of  the  plaintifl' was  justiliable,  and  legal,— 
first,  tliat  ho  was  mci'cly  the  servant  of  the  defendant,  and  that,  refusing  to  deli\er 
over  the  monciv  of  his  employer,  and  to  (|uit  his  house,  it  was  lawful  to  eject  him  liy 
force, — secondly,  that  he  was  guilty  of  embczzlcuK'nt,  anil  lawfully  taken  and  lu^hl  in 
custody  on  that  charge.  I'ljon  these  points,  the  judge's  ob.siuvations  were  to  the 
eflect, — first,  that  the  i)laintifl',  as  tenant,  or  as  lawful  occupier  (muler  an  agreement 
not  then  terminated)  of  the  premises,  was  not  legally  liable  to  be  cjectcil  liy  com- 
pulsion .uid  without  notice,  and  that,  if  ho  refused  to  leave  the  house,  the  defendant 
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could  only  eject  him  by  adopting  the  pioper  legal  proceedings  to  obtain  possession, — 
secondly,  that,  as  to  embezzlement,  there  was  no  evidence  whatever  to  support  or 
justify  the  charge. 

The  jury  having  retired  to  consider  their  verdict,  the  counsel  for  the  defendant 
took  exception  to  the  judge's  direction  to  the  jury,  and  pointed  out  the  alleged  mis- 
direction relied  upon  by  the  defendant,  and  hereinafter  set  out  as  his  second  and  third 
grounds  of  appeal. 

The  jury  found  for  the  plaintiff,  and  judgment  was  given  accordingly. 

[189]  A  notice  of  appeal  was  in  due  time  served  on  the  plaintiff, — the  grounds  of 
appeal  being, — first,  that  the  judge  was  wrong  in  ruling  that  there  was  evidence  to  go 
to  the  jury  of  the  causes  of  action  insisted  on  by  the  plaintiff, — secondly,  that  the 
jury  were  misdirected,  in  being  told  that  the  plaintiff  was  imprisoned  in  his  own 
house  when  prevented  from  going  up  stairs, — thirdly,  that  the  jury  were  misdirected 
when  told  that  the  plaintiff'  was  tenant,  and  that  the  defendant  should  have  taken 
proper  legal  proceedings  to  obtain  possession. 

Subsequently  to  the  notice  of  appeal  being  given  liy  the  defendant,  the  defendant, 
by  his  attorney,  on  the  30th  of  November,  1857,  gave  a  notice  of  an  application  to  be 
made  to  the  judge  at  the  then  next  court,  for  a  new  trial,  on  the  grounds  of  misdirec- 
tion and  excessive  damages. 

At  the  next  court,  the  case  of  appeal  was  tendered  to  the  judge,  by  the  defendant's 
counsel,  to  settle  and  sign  ;  and  he  refused  to  settle  or  sign  the  case  for  the  appeal, 
until  the  motion  for  a  new  trial  was  disposed  of.  The  counsel  for  the  defendant  said 
he  would  abandon  the  ground  of  misdirection,  and  move  on  the  ground  of  excessive 
damages  alone.  It  was  objected  by  counsel  for  the  plaintiff  that  the  defendant  should 
not  be  heard  in  support  of  his  motion  for  a  new  trial,  until  he  abandoned  his  notice 
of  appeal,  or  unless  the  motion  was  adjudged  by  his  Honour  to  be  of  itself  an  abandon- 
ment and  virtual  supercession  of  the  notice  of  appeal. 

The  judge  said  he  was  ready  to  hear  the  application  for  a  new  trial,  considering 
the  other  notice  for  the  appeal  was  not  before  him  ;  and  he  declined  taking  cognizance 
of  the  notice  of  appeal  until  the  motion  for  a  new  trial  was  either  disposed  of  or 
withdrawn. 

The  defendant's  counsel,  as  he  said,  under  protest,  and  still  contending  that  he 
had  a  right  first  to  call  on  [190]  the  judge  to  settle  and  sign  the  case  of  appeal,  then 
moved  for  a  new  trial,  on  the  ground  of  excessive  damages,  which  the  judge,  after 
hearing  the  plaintiff's  counsel,  refused,  with  costs ;  after  which,  the  defendant's 
counsel  again  tendered  the  case  of  appeal  to  be  settled  and  signed,  and  the  judge 
ordered  that  a  case  should  be  agreed  on  l)y  the  attorneys  foi-  the  plaintiff  and  defen- 
dant, and  should  be  forwarded  to  him  in  the  event  of  their  not  agreeing,  and,  in  the 
mean  time,  and  until  the  next  court,  he  would  consider  whether  he  could  sign  the 
case  or  not. 

The  case  was  accordingly  settled  and  agreed  to  by  the  respective  attorneys,  and 
signed  by  the  judge,  who  added  thereto  the  following  observations : — 

"By  the  rules  of  practice  in  county-courts  (rule  145),  the  judge  is  required  to  sign 
a  special  case  in  appeal  from  his  decision  or  summing-up,  when  agreed  upon  by  the 
litigant  parties  or  their  attornies.     I  have  accordingly  signed  the  above  case. 

"But  I  respectfully  sulimit  to  Her  Majesty's  court  having  cognizance  of  this 
appeal,  that,  unexjjlained,  the  judge's  signature  would  be  taken  to  siginfy  his  approval 
and  adoption  of  the  statement.  In  the  present  insbmce,  the  consequence  would  be 
that  I  should  stand  committed  to  statements  of  my  own  judicial  language  and  conduct 
which  are  defective  and  erroneous,  and  which  (it  is  possible,  at  least),  if  left  without 
correction,  might  affect  the  issue  of  the  appeal.  I  therefore  wish  to  append  to  my 
signature  the  following  statement : — 

"  In  summing-up,  I  directed  the  jury  that  the  points  for  their  consideration  were, — 
first,  was  there  any  imprisonment? — secondly,  by  whom  was  the  plaintiff'  imprisoned  1 
— thirdly,  was  the  imprisonment  lawful  or  unlawful?  As  to  the  first  point,  I  stated, 
that,  to  constitute  imprisonment,  it  was  not  necessary  that  the  party  should  be  locked 
up  within  four  walls  ;  that,  if  [191]  he  were  controlled  or  restrained  in  his  freedom  of 
action  by  another,  that  was  an  act  of  imprisonment ;  that,  accordingly,  preventing 
the  plaintiff'  leaving  the  sitting-room  and  going  up  stairs  to  his  bed-room,  might  itself 
be  held  to  be  an  imprisonment :  but  that  it  was  unnecessary  to  dwell  upon  that,  as  it 
was  not  disputed  that  the  plaintiff'  had  been  taken  to  the  police-station,  and  detained 
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in  custody  several  hours,  until  he  found  Ijuil  for  his  appearance  in  a  court  of  criminal 
judicature  to  answer  a  charge  of  felonious  embezzlemetit. 

"As  to  the  second  point,  I  told  the  jury,  that,  if  they  found  that  the  defendant 
was  the  moving  party  in  causing  the  inipiisonmunt,  he  would  be  responsible  for  the 
act  so  caused. 

"As  to  the  third  point,  I  commenced  by  saying,  that  'as  tenant,' — but,  upon  the 
counsel  for  the  defendant  intei-posing  the  words  'not  tenant,' — I  added,  '  If  not  strictly 
tenant,  yet,  as  legal  occupier  under  an  agreement  not  then  terminated,  and  which 
entitled  him  to  either  a  week's  or  a  month's  notice,'  he  was  not  liable  to  be  forcibly 
ejected  ;  and  that,  if  the  defendant  wished  to  obbiin  possession,  he  .should  have  resorted 
to  legal  measures  for  that  purpose ;  that,  as  to  the  charge  of  embezzlement,  upon 
which  he  had  been  taken  before  the  magistrates  and  held  to  bail,  it  was  entirely 
unsupported  by  evidence. 

"  At  the  next  court,  after  the  motion  for  a  new  ti'ial  had  been  heard  and  refused, 
a  special  case  was  handed  to  me,  not  to  settle  and  sign,  but  as  an  agreed  case  to  be 
signed  only  ;  and,  as  the  business  in  hand  did  not  admit  of  my  then  reading  it,  I  pro- 
posed to  take  it  home  with  me  for  that  purpose ;  to  which  the  parties  bv  their 
attorneys  readily  assented.  Some  alterations  were  afterwards  made,  but  not  to  the 
extent  reiiuired  ;  and  the  case  was  then  transmitted  to  me  in  its  present  form,  for  my 
signature." 

[192]  Kingdon,  for  the  appellant.     The  statement  appended  by  the  county  court- 
judge  cannot  be  looked  at  as  part  of  the  case.     He  might  have  declined  to  sign  the 
ease  if  presented  to  him  in  a  form  of  which  he  might  reasonably  disapprove  :   but, 
having  signed  it,  his  duty  was  completely  done.     "The  15th  section  of  the  13  &  14 
Vict.  c.  61,  enacts  that  the  appeal  "shall  be  in  the  form  of  a  case  agreed  on  by  both 
parties  or  their  attorneys,  and,  if  they  cannot  agree,  the  judge  of  the  county-court, 
upon  being  applied  to  by  them  oi'  their  attorneys,  shall  settle  the  case  and  sign  it." 
[Williams,  .1.     It  has  been  thought  that  the  judge  has  no  discretion  if  the  parties 
agree  on  a  case  (a).     I  cannot  conceive  that  to  bo  so.     Willes,  J.     It  is  the  14.5th  rule, 
and  not  the  statute,  that  requires  the  judge  to  sign  the  case  as  settled  by  the  parties 
or  their  attorneys.     Williams,  J.     It  may  in  the  result  become  unnecessary  to  consider 
this.     Take  the  case  without  it.]     The  judge  was  clearly  wrong  in  telling  the  jury 
that  there  was  any  evidence  of  an  imprisonment  of  the  plaiutifT  by  the  act  or  procure- 
ment of  the  defendant.     [Williams,  .7.     Was  tlieie  not  evidence  that  he  set  the  police 
in  motion  1]     It  is  true  that  the  defendant  brought  the  superintendent  to  the  house  ; 
but  that  was  for  the  purpose  of  ol>taining  possession  of  the  house.     [Crowder,  .1.     And 
of  the  money.]     There  wiis  no    evidence  upon  the    plaintiff's    case,  that  the  act  of 
Haynes  in  Uiking  him  into  custody  was  authorized  by  the  defendant,  or  that  he  was 
in  any  way  party  to  it.     [Williams,  J.     It  appears  upon  the  plaintiff's  e\idence  that 
he  was  denied  (by  the  police,  in  the  defendant's  pi'csence)  permission  to  go  up  stairs, 
when  he  refused  to  give  up  the  balance  claimed  of  him.     Then,  the  plaintiff's  wife 
afterwards  hears  the  superintendent  ask  the  defendant  if  he  shall  take  tiic  plaintiff 
[193]  into  custody.     She  does  not  hear  the  answer :   but  the  [ilaintilf  is  takeu  away 
and  charged  with  embezzlement.     Surely  that  was  evidence  for  the  jury.]     Tliat  must 
be  taken  in  conjunction  with  what  the  defendant  himself  sweai's,  viz.  that  he  did  not 
authorize  the    superintendent  to  take  him  :  and  in  this  he  is    corroborated  by  the 
superintendent,  who  .says  that  the  defendant  did  not  attend  at  the  station  or  make 
any  direct  charge.     [Crowder,  J.     He  brings  the  police  :  he  sees  all  that  is  done,  and 
is  silent.     It  was  a  fair  question  foi-  the  jury  who  was  the  moving  cause.]     In  Brown 
v.  Chapmun,  G  C.  B   .'5G5,  the  plaintiff  went  voluntarily  before  a  police-magisti-ate  to 
meet  a  cliarge  of  embezzlement  which  was  thei'c  aljont  to  be  made  against  him  by  the 
defendant;   the  magistrate  declining  to  enteitain  tlie  matter,  unless  a  charge  were 
formally  in.ide,  the  defendant  .said,  "Weil,  then,  I  cliarge  him  with  embezzling  .'?0s.  :" 
the  plaintiff  was  then  ordered  by  one  of  the  constables  in  attendance  logo  into  the 
dock.     [Urowilcr,  J.     That  is  a  very  different  Cii.se.     There  was  no  trespass  there  b}' 
or  uudci'  the  authoiity  of  the  defendant.)     If  the   evidence  of  the    ijlaintiff's  wife, 
followed  by  the  arrest,  had  stood   inie.vplained,  there  might  iiave  been  a  cjise  for  the 
jury  :   but,  her  evidence  being  in  itself  ambiguous,  and  that  ambiguity  being  removed 
by  the  evidence  of  Haynes,  who  stated  that  he  never  was  authorized  by  the  defendant 

(a)  See  Fnrhcr  v.  Shtrmeij,  :!  Ilurlsl.  fi  N.  521. 
C.  P.  xviii.— .34 


1058  WARNER   V.  RIDDIFORD  4  C  B.  (N.  S.)  194. 

to  act  as  he  did,  there  was  nothing  to  sul)mit  to  the  jury  upon  which  they  could 
reason.ably  act.  The  second  objection  to  the  summing-up  was  clearly  a  valid  one,  and 
was  a  matter  that  must  very  materially  have  enhancecl  the  damages  (a).  The  jury 
were  told  that  the  plaintiff  was  imprisoned  in  his  own  house  when  prevented  from 
going  up  st;irs.  [Williams,  J.  If  your  [194]  first  point  fails,  surely  there  was  a  con- 
tinuous imprisonment  by  the  policeman  throughout.]  The  plaintiff  did  not  occupy 
the  house  as  tenant :  he  was  there  merelj'  as  a  servant,  and  might  have  been  turned 
out  at  any  moment.  [Willes,  J.  The  judge  did  not  mean  to  say  that  the  relation 
of  landlord  and  tenant  subsisted  between  the  parties  :  and,  though  it  is  true  that  the 
plaintift'  might  have  been  turned  out  of  the  house  at  any  moment,  the  defendant  by 
so  doing  would  have  been  guilty  of  a  breach  of  his  contract,  in  an  action  for  which 
the  jury  would  certainly  have  given  the  same  amount  of  damages  as  if  he  had  really 
been  tenant.]  At  all  events,  the  judge  was  wrong  in  telling  the  jury  that  the  plaintiff 
was  tenant,  and  that  the  defendant  should  have  taken  proper  legal  proceedings  to 
obtain  possession  of  the  house.  [Williams,  J.  There  was  certainly  some  inaccuracy 
in  that :  but  it  was  altogether  an  irrelevant  matter :  the  jury  could  not  possibly  ha\  e 
been  diverted  by  it  fiom  that  which  was  the  real  substance  of  the  case.]  It  had  a 
direct  and  evident  tendency  to  inflame  the  damages.  [Willes,  J.  You  might  have 
some  ground  of  complaint,  if  we  could  see  that  the  jury  gave  damages  in  respect  of 
the  expulsion.  Williams,  J.  It  was  not  such  an  erroneous  statement  of  the  law  as 
to  amount  to  a  misdirection.  Byles,  J.  The  judge  evidentlj-  speaks  of  an  occupation 
in  the  popular  sense,  and  not  of  a  strict  legal  occupation  as  tenant.]  The  jury  are 
told  that  the  plaintiff' had  such  a  legal  right  to  the  possession  of  the  house  as  to  make 
the  act  of  preventing  him  fi-om  going  np  stairs  an  imprisonment.  [Williams,  J.  Upon 
con.sideration,  we  think  we  should  not  be  doing  justice  to  the  learned  judge  not  to 
look  at  the  explanation  which  he  has  appended  to  the  case.  If  you  have  anything 
to  object  to  that  course,  we  will  hear  it.]  The  right  to  appeal  is  given  by  the  14th 
section  of  the  13  &  14  Vict.  c.  61  ;  [195]  and  the  1.5th  section  enacts  "that  such 
appeal  shall  be  in  the  form  of  a  case  agreed  on  by  both  parties,  or  their  attoi-neys, 
and,  if  they  cannot  agree,  the  judge  of  the  county-court,  upon  being  applied  to  by 
them  or  their  attorneys,  shall  settle  the  case  and  sign  it."  The  14.5th  of  the  rules 
made  under  the  authority  of  the  19  \-  20  Vict.  c.  108,  s.  32,  provides  that  "all  cases 
on  appeal  shall,  unless  the  judge  shall  otherwise  order,  be  presented  to  him  for 
signature  at  the  court  holden  next  after  the  expiration  of  twelve  clear  days  from  the 
day  on  which  judgment  was  pronounced,  and  shall  then  be  signed  by  the  judge,  and 
be  sealed  with  the  seal  of  the  court ;  and,  when  signed  and  sealed,  one  copy  thereof 
shall  be  deposited  with  the  registrar,  and  another  sent,  by  post  or  otherwise,  by  the 
appellant,  to  the  successful  party  within  three  clear  days  next  after  the  time  of  signing 
and  sealing  the  same  ;  and,  if  the  appellant  do  not  comply  with  this  rule,  the  successful 
party  may  proceed  on  the  judgment,  unless  the  judge  shall  otherwise  order."  The 
rule  requires  the  judge  to  sign  all  cases  ;  but  the  statute  only  authorizes  him  to  settle 
the  case  if  the  parties  cannot  agree.  [Byles,  J.  Suppose  two  ignorant  persons  choose 
to  agree  upon  a  case,  and  incorrectlj'  represent  the  judge's  summing-up,  is  he  neverthe- 
lessbound  to  authenticate  it  by  his  signature'?]  Probablj' not.  [Byles,  J.  Does  it 
matter  where  his  signature  is  put, — whether  before  or  after  the  additions  ?]  It  is  sub- 
mitted that  he  has  no  right  to  make  alterations  or  additions  to  a  case  which  the  parties 
have  agreed  on  in  the  absence  of  the  parties.  A  judge  of  one  of  the  superior  courts  never 
settles  a  bill  of  exceptions  or  a  special  verdict  without  having  the  parties  before  him. 

Gray,  contrk.  The  fair  meaning  of  the  statute  and  the  rule,  taken  together,  is, 
that  the  judge  shall  be  the  party  who  is  to  inform  the  court  as  to  what  are  the  [196] 
facts  of  the  case,  and  what  was  his  direction  to  the  jury.  Manifest  inconvenience 
would  result  from  a  contrary  coui'se. 

WiLLi.\MS,  J.  We  have  great  difficulty  in  seeing  how  we  can  look  at  the  supple- 
mental statement  added  to  the  ca.se  by  the  county -court  judge  after  it  has  been  agreed 
to  and  signed  by  the  parties  or  their  attorneys.  But  we  entertain  some  doubt  whether 
as  the  case  stands  without  it  there  was  not  some  misdirection. 

Gray.  The  defendant  was  clearly  responsible  for  the  whole  imprisonment.  The 
plaintiff  never  was  asked  to  leave  the  house  :  the  object  of  the  defendant  evidently 

(a)  The  ease  does  not  state  the  amount  of  damages.  It  was  stated,  however,  that 
they  were  501, 
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was,  to  restrain  the  plaintiff's  freedom  there,  as  a  means  of  compelh'ng  him  to  produce 
the  money.  There  was  nothing  to  sliew  that  the  plaintifl'  did  not  continue  hiwfuUy 
possessed  of  the  house  until  he  left  it  in  custody.  Assuming  that  there  was  some  slight 
inaccuracy  in  what  the  judge  said  upon  that  point,  it  has  no  substantial  bearing  upon 
the  case,  and  could  not  in  any  degree  have  influenced  the  minds  of  the  jury.  It  seems 
to  have  been  assumed  that  the  imprisonment  was  all  one  ;  and  in  substance  it  clearly 
was  so.  What  the  jury  are  told  substantially  amounts  to  this,  that,  in  order  to  con- 
stitute an  imprisonment,  it  is  not  neoessaiy  that  the  party  shall  ])e  kept  within  four 
walls :  but  that  it  is  enough  if  he  is  restrained  in  his  freedom  of  action.  Without, 
therefore,  adopting  the  whole  of  Lord  Denman's  opinion  in  Bird  v.  Jones,  7  Q.  B.  742, 
there  clcai'ly  was  abundant  evidence  here  from  which  the  jury  were  warranted  in 
inferring  that  the  plaintiff  had  been  imprisoned,  and  that  by  the  act  and  procurement 
of  the  defendant. 

Kingdon,  in  reply.  If  the  legislature  had  intended  [197]  that  the  judge  of  the 
county-court  should  have  control  over  the  case  though  agreed  to  by  the  parties,  they 
knew  how  to  say  so.  By  the  42nd  section  of  the  6  it  7  Vict.  c.  18,  it  is  provided  that, 
where  a  party  is  dissatisfied  with  the  decision  of  the  revising-barrister,  and  gives 
notice  that  he  is  desirous  to  appeal,  the  revising-barrister  "  shall  state  in  writing  the 
facts  which  according  to  his  judgment  shall  have  been  established  by  the  evidence 
in  the  case,  and  which  shall  be  material  to  the  matter  in  question,  and  shall  also  state 
in  writing  his  decision  upon  the  whole  case,  and  also  his  decision  upon  the  point  of 
law  in  question  appealed  against;"  "and  the  said  barrister  shall  read  the  said  state- 
ment to  the  appellant  in  open  couit,  and  shall  then  atid  there  sign  the  same."  There 
was  no  evidence  of  any  imprisonment  of  the  plaintiff  by  the  defendant.  All  that  was 
done  that  could  be  construed  to  amount  to  an  imprisonment,  was  done  by  the  super- 
intendent. [Byles,  J.  The  refusal  to  permit  the  plaintiff  to  go  up  staii's  was  an 
instance  of  the  general  restraint  of  his  person  brought  about  by  the  act  of  the  defen- 
dant.] There  is  no  complaint  that  the  plaintiff  was  not  permitted  to  leave  the  house. 
[Willes,  J.  It  is  obvious  that  the  plaintiii'  would  not  have  been  permitted  to  leave 
the  house  without  giving  up  the  money.] 

WiLLl.\MS,  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  respondent. 
The  case  involves  a  question  of  no  little  importance,  viz.  as  to  how  far  we  can  look 
at  the  protest  or  appendi.\:  which  the  county-court  judge  has  annexed  to  the  case  he 
has  signed.  It  is  unnecessary  to  give  any  opinion  whether  he  was  bound  to  sign  the 
ease  oi'  not.  Looking  at  the  statute  it  is  dirticuit  to  avoiil  coming  to  the  conclusion, 
that,  when  the  attoi-neys  for  the  respective  p;»-ties  have  agreed  upon  what  was  the 
case  at  the  trial,  and  have  ratified  that  [198]  agreement  by  atiixing  their  signatures 
to  the  document,  by  force  of  the  statute  aiul  the  rule  the  judge  is  bound  to  put  his 
signature  to  it  also.  It  is  unnecessary  to  determine  whether  or  not  the  judge  is  bound 
to  sign  a  case  which  grossly  misrepresents  that  which  took  place  at  the  tiial.  But, 
wheie  the  judge  has  signed  a  case  so  j)repared  and  agreed  upon  ))y  the  parties,  I 
think  we  are  not  at  liberty  to  look  at  any  additions  or  explanations  which  he  may 
think  fit  to  make  to  the  case,  but  must  look  only  at  that  which  appears  above  his 
signature.  So  looking  at  this  case,  it  seems  to  mo  to  be  impossible  to  doulit  that  the 
learned  judge  in  presenting  the  case  to  the  jury,  in  .some  respects  inaccurately  stated 
the  law.  But  the  question  is  whether  these  inaccurate  statements  of  the  law  liore  so 
directly  upon  the  important  poirrts  which  wore  before  the  jury  and  upoir  the  law  which 
was  to  guide  them  in  coming  to  a  conclusion  as  to  aniourrt  to  a  wrong  direction  irr 
poiirt  of  law,  and  irrduce  us  to  send  the  case  down  again.  I  am  of  opinioir  that  these 
inaccuracies  are  rrot  of  such  a  natur-e  as  to  constrain  us  to  t<ike  such  a  course.  It 
appears  to  have  been  objected  by  the  defendant's  advocate,  at  the  close  of  the  plairrtifi''s 
case,  that  there  was  no  evidcrrce  to  go  to  the  jirry.  The  jirdge,  however-,  was  of  u 
ditlercnt  opinioir,  arrd  the  deferrdarrt's  case  was  gorro  irrto.  Iir  his  summirrg-irp,  the 
judge  told  the  jury  that  the  first  qucstiorr  for  their  corrsider'atioir  was,  whether  ther'o 
had  been  any  imprisorrrncnt :  and  then  he  pr'ocecds  to  say,  that,  "  to  corrstitute  arr 
impiisoiimcnt,  it  was  not  neces.sary  that  the  per'sorr  should  be  locked  up  within  four 
walls,  liut  that,  if  he  was  constrained  irr  his  fi'ecdonr  of  action  by  another-,  that  was  an 
act  of  imprisonrneirt ;  that  the  way  in  which  the  ])Iaintitr  h;id  lieen  constrained  in  his 
own  house,  and  the  r-estr-airrt  put  upoir  his  pei'.sou,  by  i-cfusiug  liinr  permission  to  leave 
the  I'oonr  and  go  irp  stairs  in  his  own  [199]  lioirse,  was  in  itself  an  imprisoirnrerrt, 
indepeirdent   of  his    being    corrveyod    before  a   inagistr'ate ;    and   that   there    was    an 
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act  of  imprisonment,  and  a  continueil  imprisonment  of  some  duration,  there  could 
be  no  doubt  either  in  fact  or  law."  In  substance,  the  judije  leaves  it  to  the  jury 
to  say  whether  there  is  anything  in  the  objection  uiged  on  the  part  of  the  defen- 
dant, that  there  had  been  no  imprisonment.  He  goes  on  to  lay  down  the  law 
generally,  and  to  illustrate  his  meaning  by  reference  to  the  facts  and  the  conduct 
of  the  parties, — the  refusal  (the  policemen  being  present)  to  permit  the  plaiutifT 
to  go  up  stairs  lest  he  should  hide  the  money,  coupled  with  the  charge  before 
the  magistrate, — all  of  which  seems  to  have  been  sanctioned  by  the  defendant.  I 
cannot  see  that  there  has  been  any  misdirection  upon  this  point :  and  I  agree  with 
the  learned  judge  that  there  was  beyond  all  doubt  an  imprisonment.  The  next 
question  left,  was,  by  whom  was  the  impiisonment ;  and  the  jury  wei-e  told,  that, 
"if  they  found  that  the  defendant  was  the  moving  party  in  causing  the  imprisonment, 
he  was  responsible."  Upon  this  point,  the  question  is  whether  there  was  not  some 
evidence  to  connect  the  defendant  with  the  restraint  put  upon  the  plaintiff's  person, 
and  his  subsequent  detention  and  conveyance  before  the  magistrate.  I  think  there 
was.  The  defendant  himself  saj's  he  took  the  superintendent  to  give  him  possession 
of  the  house.  That  he  first  put  the  police  in  motion,  therefore,  is  clear.  Then  it 
appears  from  the  evidence  of  the  plaintiff's  wife,  that  the  plaintift'  refusing  to  give  up 
a  sum  of  money  which  was  claimed  by  the  defendant,  the  latter  was  asked  Ijy  the 
superintendent  whether  he  w:is  to  take  the  plaintiff".  It  does  not  appear  what  the 
answer  given  was  :  but  the  fact  is,  that  the  policemen  do  take  the  plaintiff'  into 
custody,  professing  to  act  at  the  instigation  of  the  defendant,  upon  a  charge  of 
embezzlement.  [200]  Now,  it  is  obvious  that  the  duty  of  the  police  was  not  to  take 
the  defendant  into  custody  unless  charged  with  an  offence.  I  therefore  think  there 
was  abundant  evidence  of  the  defendant's  having  sanctioned  their  proceedings;  and 
that  the  judge  was  right  in  leaving  that  to  the  jury.  The  remaining  objection  is, 
that  the  judge  misdirected  the  jury  in  reference  to  the  defendant's  justification. 
Aftei-  stating  that  two  points  were  urged  on  the  pai-t  of  the  defendant, — first,  that  the 
plaintiff  was  merely  his  servant,  and  that  his  ref\isal  to  deliver  over  the  money  of  his 
employer,  and  to  quit  his  house,  rendered  it  lawful  to  eject  him  by  force, — secondly, 
that  the  plaintift'  was  guilty  of  embezzlement,  and  lawfully  taken  and  held  in  custody 
on  that  charge  ;  the  judge  proceeds  to  observe,  upon  the  first,  that  the  plaintiff,  as 
tenant,  or  aslawful  occupier  under  an  agreement  not  then  terminated,  of  the  premises, 
was  not  legally  liable  to  be  ejected  by  compulsion  and  without  notice,  and  that,  if  he 
refused  to  leave  the  house,  the  defendant  could  only  eject  him  by  adopting  the  proper 
legal  proceedings  to  obtain  possession  ;  and,  as  to  the  second,  he  tells  the  jury  that 
there  was  no  evidence  whatever  to  "support  or  justify  the  charge  of  embezzlement. 
The  first  ground  clearly  aft"ords  no  defence  to  the  action.  We  must  now  assume  that 
the  defendant  was  guilty  of  false  imprisonment ;  and  the  question  is  whether  he  had 
anvthingto  urge  in  defence.  It  clearly  was  no  answer  to  say  that  the  plaintift"  was  in 
possession  of  his  house,  and  refused  to  quit  ;  and,  though  the  judge  in  his  summing-up 
treats  that  part  of  the  case  somewhat  inaccurately,  I  do  not  think  that  amounts  to  a 
misdirection.  The  substance  of  the  defendant's  contention  was,  that  the  plaintiff  had 
brought  the  charge  upon  himself  by  his  refusal  to  give  up  possession  of  the  premises, 
and  to  pay  over  the  balance  claimed.  The  judge,  in  answer  to  that,  says  that  the 
plaintift"  was  not  [201]  in  the  wrong.  It  certainly  was  not  quite  accui-ate  to  say  that 
the  plaintift"  bad  a  right  to  keep  possession  ;  and  it  would  be  wrong  in  the  jury  to  give 
eff"ect  to  that ;  but  still  I  do  not  think  it  was  such  a  misdirection  in  point  of  law  as  to 
justify  us  in  sending  the  case  down  to  a  new  trial. 

Crowdek,  J.  I  also  am  of  opinion  that  our  judgment  must  be  for  the  respondent. 
The  first  question  is,  whether  or  not  we  are  justified  in  looking  at  that  which  the 
judge  has  anne.\-edto  the  case  after  the  signature.  I  am  clearly  of  opinion  that  we  are 
not.  When  the  1 5th  section  of  the  13  &  14  Vict.  c.  61,  and  the  Uoth  rule,  are  looked 
at,  it  seems  to  me  to  be  clear,  that,  where  the  parties  agree  upon  a  case  and  sign  it, 
all  that  remains  for  the  judge  to  do,  is,  to  attach  his  signature  in  order  to  authenticate 
it  as  the  document  which  is  to  be  brought  before  the  superior  court.  Having  signed 
the  case  here,  all  that  the  judge  has  subsequently  added  amounts  to  nothing.  Then, 
looking  at  the  case  as  settled  and  agreed  to  by  the  parties,  the  matter  for  our  con- 
sideration is,  whether  or  not  the  jury  were  misdirected.  The  alleged  misdirection 
was  threefold, — first,  in  ruling  that  there  was  evidence  to  go  to  the  jury  in  support  of 
the  plaintifts  cause  of   action, — secondly,  in  telling  the  jury  that  the  plaintift"  was 
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imprisoned  in  liis  own  house,  when  prevented  from  p;oing  up  stairs, — thirdly,  in  telling 
them  that  the  plaintiti'  was  tenant,  and  that  the  defendant  should  have  taken  proper 
legal  proceedings  to  obtain  possession.  Now,  was  the  defendant  the  moving  cause  of 
the  plaiiititt"s  imprisonment?  I  think  there  cannot  be  any  reasonable  doubt  that  he 
was  the  author  of  it.  He  goes  to  the  premises  with  a  superintendent  and  a  serjc.ant 
of  police,  his  object  evidently  being  to  get  the  money.  The  plaintiff,  conceiving  that 
he  is  entitled  to  a  month's  notice,  refuses  to  [202]  give  up  the  money.  lie  is  at  this 
time  in  a  room  with  the  two  police-officers,  and  wishes  to  go  up  stairs,  but  is  pieventcd 
from  doing  so,  and  ultimately  only  permitted  to  go  accompanied  by  a  policeman.  The 
wife  hears  the  superintendent  ask  the  defendant  if  he  is  to  take  the  plaintiff  into 
custody  ;  but  she  does  not  hear  the  answer.  The  plaintiff,  however,  is  carried  to  the 
station-house,  and  afterwards  before  a  magistrate,  and  a  charge  of  embezzlement  made 
against  him.  The  whole  was  one  tran-action  :  and  1  think  there  was  ample  evidence 
whence  a  jui  y  might  fairly  conclude  that  the  defendant  was  the  author  of  the  imprison- 
ment. That  tiiere  was  some  imprisonment,  is  clear :  but  it  is  said  that  the  judge  was 
wrong  in  telling  the  jury  that  the  mere  restraining  the  plaintiff  from  going  up  stairs 
amounted  to  an  imprisonment.  We  must,  however,  look  at  all  the  circumstances  to 
which  the  summing-up  has  reference.  It  seems  that  the  plaintiff  was  not  allowed  to 
go  up  stxiirs  without  a  policeman.  The  judge  tells  the  jury  that  that  constitutes  an 
act  of  imprisonment :  and  that  is  very  like  what  is  said  l)y  Patteson,  J.,  in  ]>inl  v. 
Jontfs,  7  y.  B.  7-i2.  lie  w'as  dealing  with  a  portion  of  the  imprisonment.  Then  it  is 
said  that  the  judge  further  misdii'ccted  the  jury,  in  telling  them  that  the  plaintiff  was 
imprisoned  in  his  own  house.  In  one  sense  it  was  his  own  house  whilst  he  was  in  it: 
and  it  can  hardly  be  doulited  that  he  would  equally  have  been  restrained  from  quitting 
the  house  without  first  giving  up  the  balance  claimed.  I  therefore  think  the  judge 
was  right  al.so  in  that.  But,  so  far  as  regards  the  statement  that  the  plaintiff  was 
tenant,  I  think  the  learned  judge  was  mistaken.  The  plaintiff  had  no  right  to 
remain  in  the  house  a  moment  after  the  defendant  chose  to  order  him  to  quit.  But 
what  the  judge  really  meant,  was,  that  the  defendant  had  no  right  to  rely  upon  this 
as  a  justification,  because  he  [203]  would  be  l)rcaking  his  agreement.  Then  it  is 
urged  that  the  damages  might  have  been  enhanced  by  this  incorrect  way  of  presenting 
the  case  to  the  jury.  I  cannot,  however,  see  how  that  could  l)e  so.  The  complaint 
in  substance  is,  that  the  plaintiff  was  arrested  anil  taken  before  a  magistrate  upon  an 
unfounded  charge  of  embezzlement.  That  is  a  grave  charge,  and  one  which  would 
well  warrant  a  jury  in  giving  very  considerable  damages.  Upon  the  whole,  I  see  no 
sutiicient  ground  to  justify  us  in  sending  the  case  down  to  a  new  trial,  and  therefore 
the  respondent  must  have  judgment. 

WiLLES,  J.  I  am  of  the  same  opinion.  There  are,  undoubtedly,  some  e.xpi'ession.s 
in  the  course  of  the  summing-up  which  taken  by  themselves  could  hardly  l)c  justified. 
It  would,  however,  be  unfair  to  apjjl^'  a  strict  construction  to  those  e.vpressions,  when 
it  is  consiilered  lh.it  they  arc  lemarUs  made  in  I'cference  to  the  facts.  The  judge  took 
a  strong  view  in  favour  of  the  plaintili,  in  con.seciuence  of  the  breach  of  agreement  by 
the  ilefendant ;  and  it  was  in  reference  to  that  the  expressions  complained  of  were 
used.  The  first  statement  of  law  which  is  objected  to,  is,  as  to  whether  or  not  thci'O 
Wius  an  imprisoTunent  of  the  plaintili'  in  his  house, — whether  the  imprisonment  com- 
menced when  he  was  told  that  he  could  not  go  up  stairs.  I  cannot  doubt  that  the 
imprisoinnent  did  commence  at  or  immediately  after  the  time  of  the  refusal  to  permit 
the  plaiiitiir  to  go  up  stairs.  It  appears  that  the  defendant  wished  to  obtain  a 
settlement  of  accounts  with  the  plaintifl";  and  that  a  disagreement  arising  l)etwoeri 
them  as  to  the  notice  the  plaintili'  was  entitled  to,  and  the  plaintiff  refusing  in 
conseiiuence  to  hand  over  the  balance  claimed  by  the  defendant,  the  latter  went 
away,  and  shortly  aftcrwaids  ictuined  [204]  accompanied  l)y  two  policemen.  His 
object  cle.irly  was  to  intimidate  the  [)laiiilifr.  The  superintendent  demanded  the 
money,  and,  upon  the  pl.iintiff  refusing  to  jjart  with  it,  on  the  ground  that  he  had 
not  received  <lue  notice,  he  is  taken  into  custody  and  carried  before  a  magistrate 
chai'ged  with  enil)ezzlement.  It  would  be  asking  one  to  come  to  a  conclusion  ipiito 
contrary  to  one's  common  sense,  to  suppose  that  the  [)olicc  took  upon  themselves  to 
arrest  the  plaintiff,  and  to  enter  such  a  charge  against  him,  without  being  desired  by 
the  defendant  to  do  so.  Whilst  in  the  house  in  a  room  with  the  two  policonicn,  he 
w;us  refused  permission  to  go  u|)  stairs  ;  and  ultimately  he  seems  to  have  iteen  allowed 
to  go,  but  accompanied  by  an  ollicei-.      I  think  it  is  impo.ssible  that,  upon  these  facts, 
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any  one  can  doubt  that  it  was  meant  to  be  conveyed  to  the  mind  of  the  plaintiff  that 
he  should  not  go  out  of  the  presence  or  control  of  the  officers.  That  in  my  opinion 
clearly  amounts  to  an  imprisonment.  There  is  a  great  deal  of  learning  in  the  books 
as  to  whether  or  not  there  can  be  an  arrest  and  imprisonment  without  actually  touching 
the  party.  In  Armvxinith  v.  Lu  Mesurier,  2  N.  R.  211,  it  appeared  that  a  warrant 
having  been  granted  Vjy  a  magistrate  for  apprehending  the  plaintifi'  upon  a  charge  of 
a  conspiracy  to  sue  out  a  fraudulent  commission  of  bankrupt,  a  constable  went  with 
the  wai'rant  to  the  plaintift"'s  house  and  shewed  it  to  him ;  that,  after  conversing  some 
time  with  the  constable,  the  plaintift'  desired  to  have  a  copy  of  the  warrant,  which 
the  constable  permitted  him  to  take,  after  which  the  plaintifT  attended  the  constable 
to  the  magistrate,  and,  after  being  examined  upon  the  subject  of  the  charge,  was 
dismissed,  about  si.K  hours  after  the  warrant  was  first  shewn  to  him  ;  and  that  the 
constiible  never  touched  the  plaintilT.  The  jury  having  found  foi'  the  defendant,  in 
discharging  a  rule  for  a  new  trial,  [205]  'Sir  .1.  Manstielrl  said:  "I  can  suppose  that 
an  arrest  may  take  place  without  an  actual  touch,  as,  if  a  man  be  locked  up  in  a 
I'oom  (</) ;  but  here  the  plaintift'  went  voluntarily  before  the  magistrate.  The  warrant 
was  made  no  other  use  of  than  as  a  summons.  The  constivble  bi'ought  a  warrant,  but 
did  not  arrest  the  plaintiff.  How  can  a  man's  walking  freely  to  a  magistrate  prove 
him  to  be  arrested?  I  think  that  the  jury  have  done  justice."  I  notice  that  case  in 
order  to  express  my  dissent  from  the  doctrine  it  lays  down.  It  appears  to  me  that 
the  later  case  of  Graiiujir  v.  /////,  4  N.  C.  212,  5  Scott,  5G 1 ,  states  the  law  upon  this 
subject  more  accurately.  The  facts  of  that  case  were  shortly  these  :— In  September,. 
]  836,  the  plaintiff  by  deed  mortgaged  to  the  defendants  foi'  801.  a  vessel  of  which  he 
was  owner  as  well  as  captain.  The  money  was  to  be  repaid  in  September,  1837  ;  and 
the  plaintift"  was  in  the  mean  time  to  retain  the  register  of  the  vessel,  in  order  to 
pursue  his  voyages.  In  November,  1836,  the  defendants,  under  some  apprehension  as 
to  the  sufficiency  of  their  security,  resolved  to  possess  themselves  of  the  ship's  register, 
and,  for  this  purpose,  after  threatening  to  arrest  the  plaintiff  unless  he  repaid  the 
money  lent,  they  made  an  affidavit  of  debt,  sued  out  a  capias  indorsed  for  bail  in  the 
sum  of  9.51.  17s.  6d.  in  an  action  of  assumpsit,  and  sent  two  sheriff's  officers  with  the 
writ  to  the  plaintiff,  who  was  lying  ill  in  bed  from  the  effects  of  a  wound.  A  surgeon 
pi'csent  perceiving  he  could  not  be  removed,  one  of  the  defendants  said  to  the  sherift''s 
officers,  "Don't  take  him  away,  leave  the  young  man  with  him."  The  officers  then 
told  the  plaintiff'  that  tliey  had  not  come  to  take  liim,  but  to  get  the  ship's  register ; 
but  that,  if  he  failed  to  deliver  the  legister,  or  to  find  bail,  they  must  [206]  either 
take  him  or  leave  one  of  the  officers  with  him.  The  plaintiff  being  unable  to  procure 
bail,  and  being  much  alarmed,  gave  up  the  register  :  and  the  court  held  that  this 
amounted  to  an  arrest.  Tindal,  C.  J.,  there  said, — "Without  actual  contact,  the 
officer's  insisting  that  the  plaintift'  should  produce  the  register,  or  find  bail,  shews 
that  the  plaintiff'  was  in  a  situation  in  which  bail  was  to  be  procured  ;  that  was  a 
sufficient  restraint  upon  the  plaintiff's  person  to  amount  to  an  arrest.  The  authority 
in  Buller's  Nisi  Piius,  p.  62,  goes  the  full  length.  'If  the  bailiff  who  has  a  process 
against  one,  says  to  him,  when  he  is  on  horseback  or  in  a  coach.  You  are  my  prisoner, 
I  have  a  writ  against  you  ;  upon  which  he  submits,  turns  back,  or  goes  with  him, 
though  the  bailiff  never  touched  him,  yet  it  is  an  arrest,  because  he  suljmitted  to  the 
process.'  "  In  the  present  case,  if  the  door  of  the  room  had  been  locked,  nobody  could 
doubt  that  that  would  have  been  an  imprisonment.  The  defendant  coming  to  the 
house  with  two  officers,  the  plaintiff'  being  there,  and  submitting  to  their  control,  it 
was  the  same  as  if  he  had  actually  been  locked  up  in  the  room.  That  being  the  proper 
view  of  the  facts,  the  judge  observes  that  "  the  way  in  which  the  plaintiff'  had  been 
constrained  in  his  own  house,  and  the  restraint  put  upon  his  person,  liy  refusing  him 
permission  to  leave  the  room  and  go  up  stairs  in  his  own  house,  was  in  itself  an 
imprisonment,  independent  of  his  being  conveyed  before  a  magistrate."  I  think  the 
judge  must  be  considered  as  having  here  adopted  the  view  of  the  case  taken  by  the 
defendant's  advocate :  and,  though  it  would  have  been  more  correct  to  have  told  the 
jury,  that,  if  the  substance  of  the  transaction  was  that  the  plaintiff  was  restrained 
from  leaving  the  room  without  permission  or  without  the  attendance  of  a  constable, 
it  amounted  to  an  imprisonment,  yet,  giving  a  fair  and  reasonable  con-[207]-struetion 
to  the  summing-up,  it  seems  to  me  that  it  is  not  open  to  exception.     The  judge  does 

(«)  See  per  Lord  Hardwicke,  in  Willimm  v.  Jones,  Cas.  temp.  Hardw.  301. 
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not  profess  to  bo  laying  down  a  piinciple,  but  rather  to  be  discussing  and  explaining 
the  law  with  reference  to  the  facts  of  the  case.  The  other  exception  to  the  summing- 
up  is,  that  the  judge  was  wrong  in  telling  the  jury  that  the  plaintiff"  had  such  an 
interest  in  the  premises  that  he  could  not  be  turned  out  without  recourse  being  hiul 
to  the  proper  legal  proceedings.  In  this  respect,  I  think  the  judge  was  mistaken. 
The  plaintiff'  was  not  in  any  sense  tenant  to  the  defendant.  He  might  have  been  put 
out  at  any  time.  But  it  does  not  follow,  that,  because  a  judge  in  the  course  of  his 
summing-up  lays  down  a  wrong  proposition,  that  there  must  necessarily  be  a  new 
trial.  This  was  not  a  matter  by  which  the  jury  could  have  been  misled,  and  therefore 
no  ground  for  setting  aside  the  verdict.  With  regard  to  the  statement  added  to  the 
case  by  the  judge,  I  entirely  agree  with  my  learned  Brothers  that  we  ought  not  to 
look  at  it. 

BvLES,  J.  I  am  glad  the  court  has  been  enabled  to  come  to  the  conclusion  that 
there  ought  to  be  no  new  trial  in  this  case.  It  appeal's  that  the  defendant  was  the 
owner  of  a  beer-shop,  and  that  he  let  the  plaintiff'  in  as  his  servant  at  certain  weekly 
wages,  subject  to  a  month's  notice.  It  may  be  that  under  this  agreement  the  plaintiff 
was  not  in  any  sense  the  defendant's  tenant.  But,  in  popular  language,  he  was  the 
occupier  of  the  house ;  and  it  may  be  said  to  have  been  "  nis  own  house  "  whilst  he  so 
occupied  it.  The  plaintiff'  would  clearly  have  no  right  to  continue  in  possession  after 
the  relation  of  master  and  servant  between  him  and  the  defendant  had  been  severed. 
But  the  observations  of  the  judge  are  not  to  be  scanned  with  the  .same  sti'ictness  as 
on  a  bill  of  exceptions.  In  the  first  place,  the  [208]  jury  wei'e  told  that  the  circum- 
stances proved  befoi-e  them  amounted  to  an  imprisonment :  and  I  am  cloai-ly  of  opinion 
that  theie  was  ample  evidence  of  all  the  acts  of  imprisonment  insisted  upon.  The 
second  objection  to  the  direction  was,  that  the  judge  told  the  jury  that  the  plaintiff" 
was  imprisoned,  not  by  "  lieing,"  but  when  prevented  from  going  up  stairs.  I  think, 
for  the  reasons  given  b\'  my  learned  Brothers,  and  especially  those  given  by  my 
Brother  Crowder,  that  there  was  abundant  evidence  that  the  plaintiff"  was  imprisoned 
in  his  own  house.  As  to  the  third  point,  it  seems  to  me,  that,  in  one  sense,  the 
direction  wiis  too  favourable  to  the  defendant.  And,  at  the  most,  the  judge  was 
guilty  of  a  mere  inaccuracy  of  expression  in  a  matter  not  at  all  aff"ecting  the  damages 
which  the  jury  would  be  likely  to  award  upon  a  new  trial.  I  therefore  agree  with 
the  rest  of  the  court  in  tiiinking  that  there  should  be  judgment  for  the  respondent. 
And  I  cannot  help  ()l)serving  that  the  defendant  was  guilty  of  a  very  reprehensible 
abuse  of  criminal  process  for  the  purpose  of  enforcing  a  civil  right. 

Appeal  dismissed,  with  costs. 

[209]     Hybart  v.  Parker.     Feb.  10th,  1858. 

[S.  C.  27  L.  .1.  C.  P.  120 ;  4  Jur.  N.  S.  265  ;  6  W.  K.  :!(54.     Piinciple  applied, 
Gray  v.  Pearson,  1870,  L.  R.  5  G.  P.  57').J 

It  is  not  competent  to  the  adventurere  or  shareholders  in  a  cost-book  mine  to  stipulate 
by  their  rules  that  unpaid  calls  shall  lie  recovered  as  a  del)t  due  from  the  defaulting 
shareholder  to  the  purser. 

This  was  an  action  against  a  shareholder  in  a  cost^book  mine  to  recover  calls. 

The  first  coiuit  of  the  decl.iration  stated,  that,  before  and  at  the  time  of  the  making 
of  the  several  calls  thereinafter  mentioned,  the  defendant  and  others  were  adventurers 
and  shareholders  of  and  in  a  certain  company  of  adventurers  and  shareholders  for 
working  certain  mines,  formed  upon  the  cost-book  principle,  and  called  the  Ivist  Birch 
Tor  Till  Mining  Company,  and  that,  l)y  the  rules  and  regulations  of  the  said  company 
before  and  at  the  time  of  the  making  of  the  said  calls  and  still  in  force  for  and  agreed 
to  liy  the  defendant  as  such  adventurer  and  shareholder  and  the  other  adventurers 
and  shaieholders  therein,  autiiority  was  and  is  given  to  the  adventurers  present  at 
any  general  or  special  general  meeting  of  the  adventurers  and  shareholders  of  and  in 
the  said  company,  held  iinrsuaiit  to  the  said  rules,  to  make  any  call  or  calls  they  might 
think  necessary  for  working  the  said  mines,  upon  the  .said  adventurers  and  share 
holders  in  respect  of  their  several  shares  therein  ;  and  that  by  the  .said  rules  and 
regulations  it  was  and  is  further  agreed  that  all  calls  should  be  paid  into  such  bank 
as  the  committee  for  the  time  being  appointed  pursuant   to  the  s.iiil  rules  for  the 
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management  of  the  said  company  might  direct,  within  fourteen  days  after  such  calls 
should  have  been  made,  and  that,  foi'  the  better  enforcing  payment  of  any  call  or 
calls  made  pursuant  to  the  said  authority,  and  found  to  be  in  arrear,  the  same  should 
be  considered,  and  was  thereby  declared  to  be,  a  debt  or  debts  due  from  the  share- 
holders or  respective  shareholders  so  in  arrear  to  the  purser  of  the  said  company,  who 
should  have  power  to  recover  the  [210]  same  as  a  simple-contract  debt  or  debts  due 
to  him  from  such  defaulter  or  respective  defaulters,  by  action  at  law  in  any  or  either 
of  Her  Majesty's  superior  or  inferior  courts  ;  and  that,  upon  the  hearing  or  trial  of 
any  such  action,  the  production  of  the  register  of  shareholders  in  the  cost-book,  with 
the  minute  of  the  resolution  making  such  call  or  calls  so  in  anear  should  be  prima 
facie  evidence  of  the  defendant  in  any  such  action  being  a  shareholder,  and  of  the  call 
or  calls  being  made  :  and  that,  in  any  such  action,  the  defendant  should  not  be  at 
liberty  to  set  up  or  plead  a  partncrshij)  with  the  purser  as  a  defence  :  Averment,  that, 
while  the  defendant  and  the  saifl  others  were  such  adventurers  and  shareholders  as 
aforesaid,  and  while  the  said  rules  were  so  in  force  and  agreed  to,  three  general  or 
special  general  meetings  of  the  said  adventurers  and  shareholders  were  held,  at  each  of 
which  a  call  of  a  certain  sum  of  money  was  duly  made  by  the  adventurers  present,  on 
the  defendant  and  the  other  adventurers  and  shareholders  of  and  in  the  said  company, 
in  respect  of  each  of  their  shares  thei'ein,  which  said  calls  were  severally  thought  to 
be  necessary  for  working  the  said  mines,  bj'  the  said  ad^■enturers  present  at  the  said 
meetings  respectively  ;  and  that,  at  the  time  of  the  making  the  said  se\'eral  calls,  there 
was  a  committee  appointed  pursuant  to  the  said  rules,  and  that  the  said  committee 
appointed  a  bank  into  which  the  said  moneys  were  to  be  paid,  and  that  notice  was  given 
to  the  defendant  and  the  several  adventurers  for  payment  of  the  said  moneys,  and 
that  the  moneys  due  from  the  defendant  in  respect  of  the  said  se\'eral  calls  were  unpaid 
and  found  to  be  in  arrear,  and  that  the  plaintitF  was  the  purser  of  the  said  company, 
and  that  all  things  had  happened  and  been  done  necessary'  to  entitle  the  plaintifT,  as 
such  purser,  to  have  the  said  moneys  paid  him  by  the  said  defendant,  and  to  maintain 
this  action. 

[211]  There  were  also  counts  for  money  payable  by  the  defendant  to  the  plaintiflF 
for  moneys  found  to  be  due  from  the  defendant  to  the  plaintift"  upon  accounts  stated 
between  them  as  such  shareholder  and  purser  respecti\  ely. 

The  defendant  demuri-ed  to  the  first  count.     Joinder. 

M.  Smith,  Q.  C.  (with  whom  were  Tapping  and  Kingdon),  in  support  of  the 
demurrer.  This  is  an  attempt  on  the  part  of  the  shareholders  in  a  cost-book  mine, 
without  the  aid  of  an  act  of  parliament,  to  appoint  a  pul)lic  officer  to  sue  and  be  sued 
on  their  behalf :  it  is  in  effect  a  breach  of  the  principle  laid  down  by  the  House  of 
Lords  in  tScoli  v.  Awry,  5  House  of  Lords  Cases,  SI  1,  that  parties  caiuiot  by  conti'act 
oust  the  courts  of  their  jurisdiction.  There  is  no  privity  between  the  plaintiff  and 
the  defendant,  and  no  consideration  for  the  alleged  promise.  The  intention  was,  that 
the  calls  should  be  recoverable  by  the  individual  who  might  happen  to  be  purser  at 
the  time  of  the  making  of  the  call  or  at  the  time  of  bringing  the  action.  In  Pigott  v. 
Thom]:it<on,  3  Bos.  &  P.  147,  where  A.  agreed  in  writing  to  pay  the  rent  of  certain  tolls 
which  he  had  hired,  "  to  the  treasurer  of  the  commissioneis," — it  was  held  that  no 
action  for  the  rent  could  l)e  maintained  in  the  name  of  the  ti'easurer.  Lord  Alvanley 
there  says  :  "  The  manifest  intention  of  the  agreement  was,  that  the  defendant  should 
pay  the  money  to  any  person  whom  the  commissioners  should  choose  to  make  their 
treasurer  for  the  time  being  ;  but  by  law  a  debt  is  not  so  assignaljle."  And  Charalire,  J., 
adds :  "  The  contract  is,  to  pay  the  commissioners  through  the  medium  of  their 
officer." 

The  court  called  on, — 

Collier,  Q.  C.  (with  whom  was  Prideau.x),  to  support  [212]  the  declaration.  This 
is  a  question  of  vit^il  importance  to  cost-book  mining  companies.  They  cannot  have 
deeds  of  settlement,  for  that  would  be  an  abandonment  of  the  cost-book  principle  ;  and 
it  is  impracticable  for  each  company  of  ad\enturers  to  obtain  an  act  of  parliament. 
The  only  mode  by  which  a  recusant  shareholder  has  hitherto  been  compelled  to  pay 
calls  has  been,  by  getting  a  creditor  of  the  company  to  sue  him.  This  declaration  in 
substance  means,  that  a  cost-book  company  was  formed  pursuant  to  certain  rules  and 
regulations,  that  a  purser  was  appointed  who  by  virtue  of  one  of  those  I'ules  was 
impowered  to  sue  for  calls,  that  the  defendant  became  a  subscriber  anel  thereby 
assented  to  the  rules, — and,  amongst  others,  that  the  amount  of  the  call  should  be  a 
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debt  due  from  him  to  the  purser.  [Willes,  J.  Does  the  rule  mean  the  purser  at  the 
time  of  the  contract,  at  the  time  of  the  making  of  the  call,  at  the  time  of  bringing  the 
action,  or  purser  for  the  time  being  f]  At  the  time  the  action  i.s  brought.  It  is  said 
that  there  is  no  privity  between  the  plaintiff  and  defendant,  and  no  consideration 
moving  from  the  plaintiff.  The  declaration,  however,  discloses  this  coiisidei'ation, — 
the  defendant  becomes  a  sul)scriber  and  thereby  agrees  to  l)o  bound  by  the  rules  and 
regulations  in  the  cost-book  ;  and  the  plaintiff'  l)ecomes  purser  upon  the  faith  of  those 
rules  and  of  the  defendant's  having  by  subscribing  them  agreed  that  calls  shall  be 
recovered  from  him  as  a  debt  due  from  him  to  the  purser.  The  question  is  not  cVS  to 
the  adequacy  of  the  consideration,  but  whether  there  is  not  some  consideration.  By 
this  arrangement,  the  debt  due  to  the  co-adventurers  is  extinguished.  In  Chitty  on 
Contracts,  Gth  edit.,  pp.  60-62,  where  the  authorities  are  collected,  there  seems  to  be 
some  conflict  between  the  ancient  and  the  more  recent  decisions  upon  the  question 
whether  a  stranger  to  a  contract  may  sue  upon  it :  and  the  [213]  opinion  of  Lord 
Alvanley  in  Piiioli  v.  Thomimm,  3  Bos.  &  P.  147,  is  referred  to  (n)',  and  also  a  dictum 
of  BuUcr,  J.,  in  Marchington  v.  Fcnum,  I  Uos.  &  P.  101,  n.,  to  the  effect,  that,  "if  one 
per.son  make  a  promise  to  another  for  the  benefit  of  a  third,  that  third  may  maintain 
an  action  upon  it."  So,  in  Starkie  v.  Milne,  1  Kol.  Abr.  Action  sur  Case,  32,  pi.  13,  it 
is  said,  "  It  has  been  decided,  that,  if  A.  give  goods  to  B.  of  the  value  of  801.,  on 
condition  that  he  pay  '20\.  to  C,  the  latter  may  sue  B.  for  the  201.,  for  it  became  a 
debt  to  C."  It  may  bo  said  that  this  is  not  a  promise  to  the  co  adventurers  for  the 
benefit  of  the  purser.  It  would,  however,  be  a  good  answer  to  an  action  at  the  suit 
of  the  co-adventurers. 

Williams,  J.  I  am  of  opinion  that  there  must  be  judgment  for  the  defendant 
upon  this  demurrer.  In  order  to  get  over  the  difficulty  of  want  of  consideration,  Mr. 
Collier  puts  the  case  of  a  man  accepting  the  office  of  pursei-,  in  consideration  of  the 
shareholders  undeitaking  to  pay  their  calls  to  him.  It  is  not  necessary,  however,  to 
decide  that.  All  that  appears  here  i.s,  that,  there  being  a  difficulty  in  enforcing  the 
payment  of  calls  by  the  shareholders  in  cost-book  mines,  the  adventurers,  in  order  to 
get  lid  of  that  dilHculty,  agree  amongst  themselves  that  the  amount  of  calls  due  from 
any  one  of  them  .shall  be  considei'cd  as  a  debt  due  to  the  purser,  who  shall  have  power 
to  sue  for  it, — thus  violating  the  law  in  two  respects,  finst,  by  agreeing  that  [214]  one 
partner  may  sue  his  co-partner  (a)'^,  secondly,  by  agreeing  that  an  action  shall  be 
brought  upon  a  contract  by  one  who  is  no  party  to  it,  and  between  whom  and  the 
person  sued  there  is  no  privity.  They  might  as  well  agree  that  no  plea  shall  be 
plciwled  except  payment.  This  is  neither  more  nor  less  than  the  case  of  an  action 
brought  for  a  debt  due  to  the  company  by  a  person  who  is  a  mere  servant  of  the 
company,  and  who  has  no  connection  whatever  with  the  cause  of  action  in  respect  of 
which  he  is  suing.  It  may  be,  as  Mr.  Collier  suggests,  that  the  law  operates  hardly 
in  the  case  of  these  companies  :  Ijut,  if  it  he  a  hardship,  the  remedy  must  be  sought  at 
the  hands  of  the  legislature  ;  and  I  know  no  one  so  fit  to  advocate  such  a  measure  as 
the  Icai'iied  counsel  who  has  made  the  suggestion  (h). 

Ckowuek,  J.     1  am  of  the  same  opinion. 

(ay  "It  is  not  necessary  to  discuss  whether  if  A.  let  land  to  B.,  in  consideration 
of  which  the  latter  promises  to  pay  the  rent  to  C,  his  executors  and  administrators, 
C.  may  maintiiin  an  action  on  that  promise.  I  have  little  doubt,  however,  that  the 
action  might  be  maintained,  and  that  the  consideration  would  be  surticient ;  though 
my  Brothers  seem  to  think  dillereutly  upon  this  jioint.  It  a])pears  to  me  that  C. 
would  be  only  a  trustee  foi'  A.,  who  might  for  some  reason  be  desirous  that  the  money 
should  be  jjaid  into  the  hands  of  C.  In  case  of  marriage,  it  is  often  necessary  to  make 
contracts  in  this  manner,  and  the  personal  action  is  given  to  the  trustee  for  the  benclit 
of  the  feme  covert.'' 

{af  It  did  not  appear  on  the  trial  of  HijhaH  v.  Evens,  post,  215,  whether  or  not  the 
pur.ser  was  a  sul)scriber. 

(/()  M.  Smith  observed  that  these  cost-book  mining  companies  were  not  entitled 
to  much  sympathy,  inasmuch  as  they  harl  struggled  successfully  to  got  themselves 
excluded  from  the  Joint  Stock  Companies  Act,  7  i^  8  Vict.  c.  110,  the  G3rd  section 
of  which  provides  "that  nothing  in  this  act  contained  shall  exteiul  or  bo  construed  to 
extend  to  any  partnership  formed  for  the  working  of  mines,  minerals,  and  (pi.irrics  of 
what  nature  soever,  on  the  principle  commonly  called  the  cost  l)uok  principle.' 

C.  P.  XVIII.— 34* 


1066  WILLIS   1'.  DE   CASTRO  4  C.  B.  (N.  S.)  215. 

WiLLKS,  J.  I  agree  with  the  rest  of  the  court  in  thinking  that  this  declaration 
cannot  he  supported,  and  for  this  additional  reason,  that,  if  we  were  to  hold  that  the 
purser  might  maintain  this  action,  it  would  be  trenching  upon  the  prerogati\e  of  the 
Crown,  by  making  a  new  species  of  corporation, — a  corporation  sole  for  the  purpose 
of  bringing  actions. 

Judgment  for  the  defendant. 

[215]  Another  action  which  had  been  brought  1)}'  the  same  plaintiff  against  one 
Evens,  and  in  which  the  declaration  was  the  same  as  that  in  Ili/hart  \.  Parker,  wafe 
tried  before  Coleridge,  J.,  at  the  Bristol  Summer  Assizes,  1857,  when  the  plaintift' was 
nonsuited,  with  liberty  to  move  to  enter  a  verdict  for  the  plaintiti'  for  the  sum  claimed, 
on  the  ground,  that,  iissuming  the  facts  stated  in  the  declaration  to  be  proved,  they 
disclosed  e\idence  of  a  debt.  A  rule  nisi  was  accordingly  obtained  by  Collier,  Q.  C, 
in  Michaelmas  Term  last,  and  that  rule  was  ordered  to  stand  over  until  the  demurrer 
was  argued. 

David  Keane  now  shewed  cause,  referring  to  the  case  of  The  Feltmakers'  Company 
V.  Davis,  1  Bos.  &  P.  98. 

Eule  discharged. 

End  of  Hilary  V'acation. 


[216]    Cases  Argued  and  Decided  in  the  Coubt  of  Comsion  Pleas,  in  Easter 
Term,  in  the  Twe.nty-First  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  banco  in  this  Tci'm,  were, — Cockburn,  C.  J., 
Crowder,  J.,  Willes,  J.,  and  Byles,  J. 

Willis,  Merry,  and  Smith  v.  De  Castro.     April  ■28th,  1858. 

[S.  C.  27  L.  J.  C.  P.  243 ;  6  W.  R.  .500.] 

To  an  action  for  goods  sold  and  deli\ered,  the  defendant  pleaded  that  the  causes  of 
action  accrued  to  the  plaintiffs  against  the  defend.uit  and  A.,  B.,  and  C,  jointly, 
and  not  otherwise,  and  not  separately  against  the  defendant,  and  that  the  defen- 
dant and  A.,  B.,  and  C,  were  jointly  liable  to  the  plaintiffs  in  respect  of  the  causes 
of  action  in  the  declaration,  and  not  otherwise  ;  and  that,  after  the  accruing  of  the 
causes  of  action,  and  before  suit,  the  plaintiffs  by  deed  released  A.,  B.,  and  C.  from 
the  said  causes  of  action,  &c. — Replication,  that  the  deed  in  the  plea  mentioned  was 
a  deed  of  assignment  by  A.,  B.,  and  C,  of  their  estate  and  eff'ects  for  the  benefit  of 
their  creditors,  and  contained  words  purporting,  if  considered  without  reference  to 
any  other  part  of  the  deed,  to  release  as  in  the  plea  pleaded,  but  that,  in  another 
and  earlier  part  of  the  same  deed,  it  was  agreed  and  declared  in  the  words  following, 
that  is  to  say,  "  that  it  shall  be  lawful  for  the  creditors  to  execute  these  presents 
without  prejudice  to  any  mortgage,  lien,  or  security  which  they  may  have  for  their 
respective  debts,  or  any  part  thereof,  or  to  any  claim  against  any  surety  or  sureties 
or  an}'  other  person  or  persons  who  may  be  liable  for  the  payment  thereof ; "  and 
that  all  the  creditors  who  executed  the  deed,  executed  the  same  without  prejudice 
as  aforesaid  ;  and  so  the  plaintiff's  said  that  the  defendant  was  not  released  as  in 
and  by  the  plea  supposed: — Held,  on  demurrer,  that,  taking  the  plea  and  replica- 
tion together,  the  deed  appeared  to  amount  only  to  a  covenant  not  to  sue  A.,  B., 
and  C,  and  not  to  a  release  ;  and,  consequently,  that  the  liability  of  the  defendant, 
— whether  joint  only,  or  joint  and  several, — was  not  thereby  discharged. 

This  was  an  action  for  goods  bargained  and  sold  and  sold  and  delivered,  for 
work  and  materials,  money  lent,  money  paid,  interest,  and  money  found  due  upon 

accounts  stated. 

[217]  The  defendant  pleaded, — first,  never  indebted, — secondly,  payment, — 
thirdly,  that  the  causes  of  action  .-iccrued  to  the  plaintifl's  against  the  defendant  and 
G.  S.  Miller,  E.  Thompson,  and  W.  C.  Miller,  jointly,  and  not  otherwise,  and  not 
separately  against  the  defendant,  and  that  the  defendant  and  G.  S.  Miller, 
E.  Thompson,  and  \V.  C.  Miller,  were  jointly  liable  to  the  plaintiffs  in  i-espect  of 
the  several  causes   of   action  in  the  decl.-uation  mentioned,  and  not  otherwise,  and 
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the  defendant  was  not  solely  liable  in  respect  thereof ;  and  that,  after  the  accruing 
of  the  said  causes  of  action,  and  before  this  suit,  the  plaintiffs  by  deed  released  the 
said  G.  8.  Millei-,  E.  Thunipson,  and  \V.  C.  Miller  from  the  said  causes  of  action,  and 
all  suits,  claims,  and  deinauds  which  the  plaintiffs  then  had,  ever  had,  or  at  an}'  time 
thereafter  should  or  might  ha\e,  claim,  challenge,  or  demand  against  the  said  G.  S. 
Millei-,  E.  Thompson,  and  W.  C.  Millei', — fourthly,  that  the  said  causes  of  action 
accrued  to  the  plainlii's  against  the  tlefcndant  and  E.  ThompsDU  jointly,  and  not  other- 
wise, and  not  separately  against  the  defeiulant,  and  that  the  defcnilant  and  the  said 
E.  Thompson  were  jointly  liable  to  the  plaintili's  in  res])ect  of  the  several  causes  of  action 
in  the  declaration  mentioned,  and  not  otherwise,  and  the  defendant  was  not  solely 
liable  in  respect  thereof ;  and  that,  after  the  accruing  of  the  said  causes  of  action,  and 
before  this  suit,  the  plaintiffs  b}'  deed  released  the  said  E.  Thompson  from  the  said 
causes  of  action,  and  all  suits,  claims,  and  demands  which  the  plaintiffs  then  had,  ever 
had,  or  at  any  time  thereafter  should  or  might  have,  claim,  challenge,  or  de-[218]- 
mand  against  the  said  E.  Thompson, — ttfthly,  that  the  said  causes  of  action  accrued 
to  the  plaintiffs  against  the  defendant  and  G.  >S.  Miller,  E.  Thompson,  and  W.  G. 
Miller  jointly,  and  not  otherwise,  and  not  separately  against  the  defendant,  aud  that 
the  <lcfendant  and  the  said  G.  JS.  Miller,  E.  Thompson,  and  \V.  G.  Miller,  were  jointly 
liable  to  the  plaintiffs  in  respect  of  the  several  causes  of  action  in  the  declaration 
mentioned,  and  not  otherwise,  and  the  defendant  was  not  solely  liable  in  respect 
thereof ;  and  that,  after  the  accruing  of  the  said  causes  of  action,  and  Itefore  this  suit, 
the  plaintiff  Merry  by  deed  released  the  said  G.  S.  Miller,  E.  Thompson,  and  W.  C. 
Miller,  from  the  said  causes  of  action,  and  all  suits,  claims,  and  demands,  which  the 
plaintiffs  then  had,  ever  had,  or  at  any  time  thereafter  should  or  might  have,  claim, 
challenge,  or  demand  against  the  said  G.  S.  Miller,  E.  Thompson,  and  VV.  G.  Miller, — 
sixthly,  that  the  said  causes  of  action  accrued  to  the  plaintiffs  against  the  defendant 
and  E.  Thompson  jointly,  and  not  otherwise,  and  not  sepai'ately  against  the  defen- 
dant, and  that  the  defendant  and  the  said  E.  Thompson  were  jointly  liable  to  the 
plaintiffs  in  I'cspect  of  the  several  causes  of  action  in  the  declaration  mentioned,  and 
not  otherwise,  and  the  defendant  was  not  solely  liable  in  respect  thei'eof ;  and  that, 
after  the  accruing  of  the  said  causes  of  action,  and  before  this  suit,  the  plaintiff  Merry 
by  deed  released  the  said  E.  Thompson  from  the  said  causes  of  action,  and  all  suits, 
claims,  and  demands  which  the  plaintiffs  then  had,  ever  had,  or  at  any  time  tiiereafter 
should  or  might  have,  claim,  challenge,  or  demand  against  the  said  E.  Thompson. 

The  plaintili's  joined  issue  upon  the  first  plea,  took  issue  upon  the  second,  and  to 
the  third,  fourth,  fifth,  and  si.xth,  replied  that  the  deed  in  each  of  those  pleas  resi)ec- 
tively  mentioned  was  one  and  the  same  deed,  to  wit,  a  deed  of  assignment  from  the 
said  G.  S.  Miller,  [219]  M  Thompson,  and  W.  G.  Miller,  of  their  estate  and  ell'ects  for 
the  benetit  of  their  cretlitors,  and  contained  words  purporting,  if  considered  without 
reference  to  any  othei-  part  of  the  deed,  to  release  as  in  the  same  pleas  i-es{)ectively 
was  pleadeil, — but  that,  in  another  and  earlier  part  of  the  same  deed,  it  was  and  is 
agreed  and  declared  in  the  words  following,  thai  is  to  say,  "tliat  it  shall  be  lawful 
for  the  creditors  to  execute  these  presents  without  prejudice  to  any  moitgage,  lien, 
or  security  which  they  may  have  for  their  lespective  debts,  or  any  part  thereof,  or  to 
any  claim  against  any  surety  or  sureties  or  any  other  person  or  persons  who  may 
be  liable  for  the  payment  thereof;"  and  that  all  the  creditors  who  executed  the  said 
deed  executed  the  same  without  prejudice  as  aforesaid  ;  and  so  tlie  plaintiH's  said  that 
the  defendant  was  not  released  as  in  and  by  the  said  pleas  respectively  was  supposed. 

To  this  replication  the  defendant  demurred,  the  ground  stated  in  the  margin  being 
"  that  the  deed  released  the  debt  notwithstanding  the  clause  in  (luestion,  and  that, 
when  one  of  two  jcjint  debtors  is  released,  there  being  no  sepai'atc  b'ability,  llic  wiiole 
debt  is  gone."     Joinfler. 

Milward  (with  whom  was  M.  Chambers,  (}.  G.),  in  support  of  tiie  deniinrcr.  The 
(|Ueslion  is  whether  one  of  several  joint  debtors  can  be  leleased,  the  liability  of  the 
other  being  i-eserved.  In  '2  W'nis.  Saund.  47  gg.,  n.  (1),  it  is  .said,  that  "a  release  to 
one  of  several  ol)ligors,  whethei-  they  are  bound  jointly,  or  jointly  and  sevcTally, 
discharges  the  others,  and  may  bo  pleaded  in  t)ar  by  all  :  2  Kol.  Abr.  112  ((4.),  pi.  1,  5  ; 
Clai/lon  v.  Ki/iMsloH,  2  Salk.  574."  Prima  facie,  the  release  of  one  ili.scharges  all :  the 
debt  is  gone.  In  Cocks  v.  Nash,  9  Bing.  :i41,  2  M.  &  Scott,  4:i4,  to  a  plea  that  the 
plaintill'  had  released  one  of  two  joint  obligors,  the  [220]  plaintill'  ie])lied  that  the 
release  was  given  with  an  undertidiing  on  the  part  of  the  defemlanl,  the  other  obligor, 


1068  WILLIS   V.  DE   CASTRO  4  C.  B.  (N.  S.) 221. 

that  the  release  should  not  operate  in  his  discharge  :  and  the  replication  was  held  ill. 
[Williams,  J.  The  general  words  of  a  release  may  be  restrained  by  other  parts  of  the 
instrument :  Solli/  v.  Fitrbfs,  2  B.  &  B.  .38,  4  J.  B.  Moore,  4-18.]  Where  the  parties 
are  jointly  and  severally  bound,  the  several  liability  may  be  preserved  though  the 
joint  liability  is  released  :  North  v.  WakeJicU,  13  C^.  B.  536  ;  Skvens  v.  Stevens,  5  Exch. 
306.  The  ground  of  the  distinction  is  very  clearly  put  by  Channell,  Serjt.,  in  Thomjjson 
V.  Lack,  3  C.  B.  .540,  549.  It  was  there  held  that  a  release  to  one  of  two  sureties  who 
had  entered  into  a  joint  and  several  covenant  to  pay  au  annuity,  in  default  of  payment 
by  the  grantor,  was  accompanied  by  a  proviso  that  such  release  should  not  prejudice 
the  right  of  the  grantee  to  enforce  its  payment  against  the  grantor  and  the  other 
sui'ety,  or  either  of  them :  and  it  was  held  that  the  proviso  restrained  the  operation 
of  the  release,  and  that  the  liability  of  the  co-surety  was  not  afi'ected  by  such  release. 
[Willes,  J.  What  would  be  the  efJ'ect  of  a  covenant  not  to  sue  one  of  two  joint 
debtors,  which  would  be  a  release  of  the  one  only  1]  To  avoid  circuity,  it  might  be 
pleaded  as  a  release  of  l)oth. 

John  Henderson,  contra  («).  It  is  clear  that  a  covenant  not  to  sue  one  of  two 
joint  debtors  is  not  a  release  of  the  other :  Iluiton  v.  Eyre,  6  Taunt.  289,  1  Marsh. 
603.  [Byles,  J.  Might  not  the  one  to  whom  the  covenant  not  to  sue  is  given  plead 
it  as  a  release  f\  No.  A  release  in  terms  given  to  one,  and  guarded  and  restrained 
so  as  not  [221]  to  release  the  other,  is  a  mere  covenant  not  to  sue  :  Solhi  v.  Forlw.s, 
2  B.  &  B.  38,  4  J.  B.  Moore,  448.  [Crowder,  J.  In  order  to  give  effect  and  operation 
to  the  deed  as  intended  between  the  parties.]  The  observations  of  the  court  in  North 
V.  Wakefield,  13  Q.  B.  536,  shew  that  the  principle  of  the  thing  a])plies  just  as  much 
to  the  case  of  a  joint  and  several  liability  as  to  that  of  a  joint  liability.  Patteson,  J., 
in  giving  judgment,  says  :  "  The  reason  why  a  release  to  one  debtor  releases  all  jointly 
liable,  is,  because,  unless  it  was  held  to  do  so,  the  co-debtor,  after  paying  the  debt, 
might  sue  him  who  was  released  for  contribution,  and  so  in  effect  he  would  not  be 
released  :  but  that  reason  does  not  appl}'  where  the  debtor  released  agrees  to  such  a 
qualification  of  the  release  as  will  leave  him  liable  to  any  rights  of  the  co-debtor. 
Neither  does  such  a  clause  qualifying  the  release  operate  as  a  fraud  on  other  creditors  ; 
for,  as  it  appears  on  the  face  of  the  deed,  all  who  execute  that  deed  are  aware  of  it 
and  agree  to  it."  The  argument  urged  on  the  other  side  would  tend  very  materially 
to  impair  many  securities.  [Watkin  Williams,  Amicus  Curi;e,  mentioned  a  case  of 
Ciirrei/  v.  Armilage,  which  had  been  decided  in  the  court  of  Queen's  Bench  on  the 
preceding  day,  where  this  point  had  been  decided.  It  was  an  appeal  from  the  decision 
of  the  judge  of  the  county-court  of  Durham.  The  action  was  brought  to  recover 
471.  10s.  for  goods  supplied  to  the  ship  "Celeste,"  of  Hartlepool,  of  which  the  defen- 
dant Armitage  and  one  Drysdale  were  the  owners.  The  defendant  lived  at  some 
distance  from  Hartlepool,  and  left  the  entire  management  of  the  ship  to  his  co-owner, 
who  appointed  the  master.  The  goods  for  which  this  action  was  brought  had  been 
ordered  by  the  master,  with  the  authority  of  Drysdale.  Drysdale  liecame  insolvent, 
and  was  indebted  to  the  plaintiff',  in  addition  [222]  to  the  above  sum  of  471.  10s.,  in 
the  sum  of  541.  10s.  for  goods  supplied  to  ships  in  which  the  defendant  had  no  interest, 
making  in  the  whole  1021.  Drysdale  compounded  with  his  creditors,  paying  10s.  in 
the  pound  :  a  composition  deed  was  entered  into,  contixining  in  terms  the  usual  release, 
followed  by  a  proviso  that  nothing  therein  should  prejudice  or  affect  any  claim,  demand, 
or  remedy  which  the  creditors  had  upon  any  person  who  might  be  liable  for  any  of 
the  debts  in  the  character  of  surety  or  otherwise.  The  plaintiff'  signed  this  deed,  but 
did  not  insert  the  amount  of  the  claim,  stating  at  the  time  that  he  did  not  intend  to 
include  the  471.  10s. :  afterwards,  however,  without  the  plaintilfs  authority,  the  whole 
sum  of  1021.  was  filled  in.  Three  questions  arose, — first,  whether  the  defendant  as 
part-owner,  and  taking  no  part  in  the  management  of  the  ship,  could  be  made  liable 
on  the  contract  of  the  master  appointed  by  Drysdale, — secondl}',  whether  the  deed 
was  the  plaintiff's  deed  quoad  the  471.  10s. — thirdly,  whether,  if  the  deed  was  the 
plaintitt''s  deed,  it  amounted  to  a  release  or  merely  to  a  covenant  not  to  sue.  The 
judge  decided  that  the  defendant  was  liable  on  the  contract,  and  that  the  deed  was 
the  plaintiff's  deed,  but  that  it  amounted  only  to  a  covenant  not  to  sue,  and  therefore 

(a)  The  point  mai-ked  for  argument  on  the  part  of  the  plaintiffs  was, — "  that  the 
deed  pleaded,  as  qualified  by  the  words  set  out  in  the  replication,  does  not  in  law 
operate  to  discharge  the  defendant." 
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did  not  oijcrate  as  a  bar  to  the  action.  Lord  Campbell,  in  giving  judgment,  laid  : 
"The  tir.st  point  turns  entirely  upon  whether  there  was  a  eontraet  on  the  part  ot  the 
defendant;  and  we  think  there  was  sufticieiit  to  justif\'  the  judge  in  determining  that 
Drysdale  had  authority  to  liind  the  defendant  jointly  with  himself,  so  as  to  liring  him 
within  the  rule  laifl  down  by  us  in  Mikhcsmi  v.  Oliver,  5  Ellis  it  B.  419.  Upon  the 
second  point,  we  think  it  is  clear,  that,  if  the  amount  was  tilled  in  without  the 
authority  of  the  plaintitl',  the  deed,  although  signed  1)\'  him,  was  not  his  deed,  so  as 
to  release  the  dei)t  of  -17!.  10s.  Upon  [223]  the  third  point,  looking  to  the  whole 
deed,  and  giving  ett'ect  to  the  obvious  intention  of  the  parties,  apparent  on  the  deed 
itself,  it  must  be  treated  as  a  covenant  not  to  sue,  and  not  as  a  release.  This  case  is 
not  distinguishable  in  principle  from  SoUii  v.  Forbes,  2  B.  iV;  B.  38,  4  J.  B.  Moore,  448. 
It  is  cleai'  that  an  absolute  release  in  terms,  followed  by  a  clause  saving  remedies 
against  certain  parties,  cannot  be  treated  as  a  release,  if  the  efTect  of  so  doing,  is,  to 
prevent  the  operation  of  the  saving  clause  :  the  whole  must  be  taken  together,  and 
effect  given  to  the  intention  of  the  parties."] 

Milward,  in  reply.  lii  the  case  just  referred  to,  there  was  no  joint  liability  in  the 
first  instance  :  part-owners  of  ships  are  not  oidinary  partners.  This  is  not  to  be 
treated  upon  this  record  as  a  mere  covenant  not  to  sue  :  it  is  pleaded  as  a  release  ;  and 
the  replication  admits  it  to  be  so.  [Willes,  J.  The  replication  sets  o\it  a  part  of  the 
deed  which  controls  the  ett'ect  of  it  as  stated  in  the  plea.  It  may  be  that  the  replica- 
tion is  only  an  argumentative  denial  of  the  plea :  but  argumentativeness  is  not  now 
an  objection.] 

Crowdek,  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment.  The 
plea  in  terms  shews  a  joint  liability  in  the  defendant  and  three  other  persons,  and 
a  release  by  the  plaintift"  of  those  three.  Had  that  stood  alone,  the  plea  would 
have  shewn  that  which  in  law  woidd  operate  as  a  release  of  all.  But  the  replica- 
tion shews  that  that  is  not  the  true  effect  of  the  deed  ;  for  that,  in  another  part 
of  it,  was  contained  a  provision  that  it  should  be  lawful  for  the  ci'cditors  to 
e.vecutc  the  same  without  prejudice  to  any  mortgage,  lien,  or  securitj'  which 
they  might  have  for  their  respective  debts,  or  any  part  thereof,  or  to  any  claim 
against  any  surety  or  sur'cties,  or  any  other  ])erson  oi'  persons  who  [224]  nn'ght  be 
liable  foi-  the  payment  thereof,  and  that  all  the  creditors  who  executed  the  deed 
executed  the  same  without  prejudice  as  aforesaid.  It  is  insisted  on  the  pait  of  the 
plaintiffs  that  the  tiue  nature  and  operation  of  the  deed  as  disclosed  by  the  I'eplica- 
tion,  is,  that  it  amounts  only  to  a  covenant  not  to  sue  the  parties  released.  In 
order  to  be  an  answer  to  the  declaration,  the  plea  must  allege  a  release.  Then,  to 
meet  that,  the  replication  introduces  the  words  which  (jualif}^  and  control  the  operation 
of  the  deed.  To  hold  that  the  deed  thus  disclosed  upon  the  whole  record  enured  as 
a  release,  would  be  manifestly  giving  it  an  efl'ect  contrary  to  the  intention  of  the  parties. 
It  is  common  knowledge  that  every  deed  must,  if  possible,  1)0  so  contrued  as  to  give 
ett'ect  to  all  its  parts,  and  to  ctt'ectuate  the  intention  of  the  covenanting  parlies.  So 
construing  this  deed,  the  covenant  in  ((uestion  amoinits  only  in  my  opinion  to  a 
covenant  not  to  sue  the  persons  mentioned  in  the  plea,  and  not  to  a  release,  and  con- 
sequently the  light  to  sue  the  defendant  remains.  If  so,  Ilulhn  v.  Kijre,  (i  Taunt.  '289, 
1  Marsh.  60."5,  where  it  was  held  that  a  covenant  not  to  sue  one  of  two  joint  debtors 
does  not  operate  as  a  release  of  the  other,  is  quite  conclusive.  Most  of  the  cases 
referred  to  in  the  judgment  ecrt;iinly  wore  cases  of  joint  and  several  liability, 
(iibbs,  C.  .!.,  says  :  "The  principle  on  which  the  covenant  not  to  sue  is  held  to  operate 
as  a  release,  is,  to  avoid  circuity  of  action  ;  but  it  goes  no  further.  Kyre  .says  it  goes 
much  fuither;  it  is  a  release  as  between  me  and  those  to  whom  I  and  Ilutton  were 
jointly  indebted,  and,  being  a  release  to  me,  it  is  a  release  to  Ilutton,  who  was  jointly 
with  me  obliged  for  ])ayment  of  that  debt :  and  he  relies  on  ccrt;un  authorities,  which, 
however,  shew  that  the  rule  is  not  universal  that  a  ccivcnant  not  to  sue  is  a  lelease  of 
those  jointly  with  whom  the  covenantee  may  be  [225]  sued.  Dean  v.  NcwIkiIJ,  8  T.  K. 
1G8,  is  cited.  There,  an  issue  was  joined  on  the  lelease  of  another  party  witii  whom 
the  defendant  was  jointly  and  severally  bound  ;  and  it  was  contended  that  a  covenant 
not  to  sue,  and  the  covenant  that  those  presents  should  be  a  sulHcieiit  release  of  the 
other  obligor,  would  operate  as  a  release  to  the  defendant  who  was  bound  with  him  : 
but  the  court  were  of  opinion  that  the  rule  how  far  a  covenant  not  to  sue  should 
operate  as  a  release,  was  limited  to  the  parties  themselves.  Certainly  that  ca.se  in  all 
its  parts  is  not  like  the  piescnt :  there,  the  party  was  jointly  and  .severally  answerable 
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to  the  plaintitt',  who  might  sue  the  one  obligor  without  the  other :  and  in  the  case  of 
Lacy  V.  Kinastrm,  12  Mod.  54S,  552,  1  Ld.  Itaym.  688,  on  which  that  case  of  Dean  v. 
NeivliaU  is  much  founded,  it  was  stated  as  the  reason  of  the  judgment,  that,  the  bond 
being  joint  and  several,  the  obligee  might  sue  one  without  the  other.  The  fact  is  not 
so  here,  therefore  the  same  doctrine  is  not  applicable,  and  we  must  consider  it  on 
piineiple,  whether  the  law  applies  to  the  present  case.  In  the  case  of  a  creditor  suing 
a  single  debtor  whom  he  has  covenanted  not  to  sue,  it  not  only  promotes  the  doctrine 
which  prevails  so  strongly  in  the  law,  of  preventing  circuity  of  action,  but  it  falls  in 
with  the  intent  of  the  parties,  to  hold  that  the  co\enant  shall  operate  as  a  release ; 
but  it  is  impossible  that  it  should  here  be  in  the  contemplation  of  the  parties,  that, 
in  covenanting  not  to  sue  Eyre,  the  insufficient  debtor,  he  meant  to  release  Hutton, 
who  was  sufficient.  It  was  as  easy  to  insert  in  the  deed  a  release,  as  a  eo\'enant  not 
to  sue,  and  it  would  have  lieon  shorter ;  it  must  be  inferred  that  the  parties  did  not 
insert  a  release,  because  it  would  release  Hutton  also  ;  but  it  is  this  day  contended 
that  a  covenant  not  to  sue  has  the  same  ett'eet.  Where  the  words,  by  being  extended 
beyond  their  obvious  intent,  would,  [226]  as  it  seems,  go  beyond  the  intent  of  the 
party,  the  court  ought  not  to  put  that  construction  on  them."  There  is,  therefore, 
no  foundation  for  the  distinction  suggestetl  by  Mr.  ]SIilward ;  and  no  case  can  lie  found 
where  it  has  prevailed.  The  result  of  all  the  authorities,  as  it  seems  to  me,  is,  that, 
if,  looking  at  the  whole  deed,  we  can  see  that  it  amounts  only  to  a  covenant  not  to 
sue,  and  not  to  a  release,  the  right  of  action  against  those  who  are  no  parties  to  the 
covenant  is  preserved.  That  being,  in  my  opinion,  the  effect  of  this  deed,  I  think  the 
plaintiffs  are  entitled  to  judgment  on  this  demurrer. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  is  the  duty  of  the  court,  in  construing 
a  deed  or  other  written  instrument,  to  give,  if  possible,  effect  to  every  word.  The 
part  of  this  deed  which  is  set  out  in  the  replication  plainly  indicates  the  intention  of 
the  parties  to  be  that  it  shall  not  enure  as  a  discharge  of  the  solvent  partner.  That 
intention  could  not  be  carried  into  eflFect  if  the  covenant  were  held  to  amount  to  a 
I'clease.  The  only  way  in  which  full  efi'ect  can  be  given  to  the  deed,  so  as  to  carry 
out  the  intention  of  the  parties,  and  to  avoid  doing  violence  to  any  part  of  the  language 
they  have  used,  is,  to  construe  it  as  a  covenant  not  to  sue  or  molest  those  who  were 
intended  to  be  discharged  b}'  it.  By  so  consti-ning  the  deed,  the  three  are  effectually 
discharged,  and  the  liability  of  the  fourth  (the  defendant)  preserved.  Mr.  Milward 
has  raised  a  question  upon  the  pleadings,  which  seems  to  deserve  a  woi'd.  The  plea 
sets  up  the  deed  as  a  release.  It  appears  to  me  that  the  point  relied  upon  by  Mr. 
Henderson  might  be  taken  on  a  simple  traverse,  when  the  plea  would  be  aTiswered  by 
the  production  of  the  deed  at  the  trial :  and  that,  perhaps,  would  ha\e  been  the  safer 
course.  The  plaintiffs,  however,  have  [227]  chosen  to  reply  specially  matter  which 
amounts  to  an  ai'gumentative  denial  of  the  release  alleged  in  the  plea.  To  make  the 
replication  a  good  answer,  it  must  be  good  in  omnibus.  As  at  present  advised,  it 
appears  to  me  that  the  replication  is  sufficient.  But,  if  the  defendant  should  be  minded 
to  take  the  opinion  of  a  court  of  error  upon  the  point,  it  may  be  worth  the  plaintiffs' 
while  to  consider  whether  they  will  not  now  adopt  the  course  suggested. 

Byles,  J.  I  also  am  of  opinion  that  the  replication  is  a  good  answer  to  the  pleas. 
We  have  in  this  case  to  endeavour  to  arrive  at  the  intention  of  the  parties  from  the 
four  corners  of  the  instrument,  so  far  as  it  is  disclosed  upon  the  face  of  the  record. 
Now,  the  deed  appears  to  contain  an  express  covenant  that  all  obligations  on  land,  and 
all  claims  against  sureties  oi'  other  persons  liable  for  the  respective  debts,  should  stand 
unprejudiced  thereby  ;  and  yet  it  has  been  contended  on  the  part  of  the  defendant 
that  the  obligation  of  a  joint  principal  debtor  is  discharged  by  the  technical  words  of 
the  release  of  his  co-debtois.  That  clearly  was  not  the  meaning  of  the  parties  :  and 
I  think  we  are  Ijound  to  make  suTiordinatc  though  stuliborn  words  bow  and  incline 
themselves  before  the  supreme  and  paramount  intention  manifested  by  the  whole  of 
the  deed.  We  must,  therefore,  construe  the  instrument  as  a  covenant  not  to  sue,  and 
nothing  more. 

Judgment  for  the  plaintiffs. 
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[228]     Teai;  r.  Fheebody.     April  .'Sth,  1858. 

[S.  C.  6  W.  R.  520.  See  Siwjmn  v.  Smith,  1871,  L.  K.  6  C.  P.  95.  I)i.stiiigiiishe(l, 
Manners  v.  Johnson,  1875,  1  Ch.  D.  677.  See  <S7.  Mam,  IsUnqton  I'eslni  \.  doodman, 
1889,  23  Q.  B.  D.  Ifi2.] 

By  the  H'ird  section  of  the  Metropolis  Local  Management  Act,  18  (<!;  19  Vict.  e.  120, 
after  the  1st  of  January,  1856,  no  building  is  to  be  erected  beyond  "the  regular 
line  of  buildings  in  the  street  in  which  the  same  is  situate  : " — Held,  that  this  does 
not  mean  a  strict  mathematical  line,  l)Ut  a  substjintially  regular  line. — A  building  is 
not  an  "old  building"  within  this  statute  a?id  the  8th  section  of  the  Metropolitan 
Buildings  Act,  18  ife  19  Vict.  c.  122,  unless  the  "inclosing  walls"  (which  expression 
is  not  satisfied  by  two  mere  boundaiy  walls,  at  either  side  of  the  ground)  were 
carried  higher  than  the  footings  before  the  1st  of  January,  1856. — By  the  28th 
section  of  the  18  &  19  Vict.  c.  120,  the  duties  of  vestries  are  to  be  performed  by 
the  majority  present.  By  a  bye-law  made  pursuant  to  the  202nd  section,  it  was 
provided  that  "  all  cjnestions  shall  be  determined  by  a  show  of  hands,  or  by  a 
division,  if  demanded,  with  the  names  recorded  : " — Held,  that  the  division  or  poll 
might  take  place  aftei-  a  show  of  hands. — The  plaintift'  having  erected  a  building  in 
contravention  of  the  143rd  section  of  the  18  X'  19  Vict.  c.  120,  a  resolution  of  a 
vestry  was  passed  directing  theii'  surveyor  to  demolish  the  portion  which  incroached 
beyond  the  line.  The  surveyor  having  taken  down  the  offending  building,  placed 
the  materials  within  a  hoarding  on  the  cari'iage-wa\%  and  afterwar-ds  removed  them 
to  the  parish  stone-yard,  and  detained  them  there  as  a  security  and  pledge  for  the 
costs  and  expenses  of  .so  taking  down  the  building,  in  the  bona  fide  belief  that  he 
was  entitled  so  to  do  under  the  resolution  of  the  vestry  ;  and  the  case  (settled  by 
an  arbitrator)  found  that  the  plaintiff  could  not  have  obtained  the  said  materials 
back,  without  paying  the  said  costs  and  expenses  : — Held,  a  conversion. 

This  cause  came  on  for  tilal  before  Ci'owder,  J.,  at  the  sittings  at  Westminster 
after  Trinity  Term,  1857,  when  an  order  was  made  as  follows: — "It  is  ordered  by  the 
court,  with  the  consent  of  all  parties,  their  counsel  and  attorneys,  that  a  veidict  bo 
entered  f(jr  the  plaintiff  for  the  claim  in  the  declaration,  costs  40s.,  and  that  it  be 
I'eferred  to  1).  K.  Esq.,  barrister-atdaw,  to  state  a  special  case  for  the  opinion  of  the 
court,  and  to  find  the  damages  (if  any)  to  which  the  plaintiff  is  entitled  ;  all  (juestions 
of  law,  and  mixed  (juestions  of  law  and  fact,  to  be  reserved  for  the  consideration  of 
the  court ;  the  court  to  have  the  power  of  drawitig  all  inferences  from  the  facts  which 
a  jury  might  ha\e  drawn  :  And,  by  the  like  consent,  it  is  also  ordered  that  the  witnesses 
to  be  examined  before  the  said  arbitrator  touching  the  matters  referred  shall  be  examined 
upon  oath,  &c.  :  And,  by  the  like  con.scnt,  it  is  also  ordered  that  the.saitl  arbitrator  shall 
have  all  the  powers  as  to  certifying,  amending,  and  otherwise,  of  the  court  and  of  a 
judge  of  nisi  prius  and  of  a  judge  at  chambers  :  And,  by  the  same  consent,  it  is  also 
ordered  that  the  costs  of  the  cause,  to  be  taxed,  and  of  the  reference  and  case,  to  be 
tiixed,  shall  abide  [229]  the  event:  It  is  also  ordered,  that,  in  the  event  of  the  said 
arbitrator  declining  to  act,  or  dying  before  he  shall  have  made  his  award,  the  said  parties 
may,  or,  if  they  cannot  agree,  the  Lord  Chief  Justice  of  the  court  of  Common  Pleas 
may,  on  application  by  either  side,  appoint  a  new  arbitrator:  It  is  also  ordered  that 
the  coint  may,  if  they  think  fit,  from  time  to  time  remit  the  case  back  to  the  arbitrator 
for  amendment,  alteration,  or  re-statement,  wholly  or  in  part :  And  lastly,  it  is  ordered 
that  cither  of  the  said  parties  shall  le  at  liberty  to  move  Her  Majesty's  court  of 
Connnon  Pleas  that  this  order  may  be  made  a  rule  of  the  same  court." 

In  pursuance  of  this  order,  the  following  case  was  stated  for  the  opinion  of  the 
court ; — 

This  was  an  action  of  trespass  for  ])ulling  down  part  of  a  house  of  the  plaintiff  in 
Victoria  Koad,  Dalston,  in  the  parish  of  St.  Leonard,  Shoreditch,  in  the  county  of 
Mi(hllesex,  one  of  the  pari.shes  in  Schedule  A.  to  the  18  &  19  Vict.  c.  120,  "An  act  for 
the  bettor  local  management  of  the  metropolis,"  and  also  for  the  conversion  of  tho 
building  materials  of  the  ])art  of  the  house  so  pulled  down. 

The  first  coinit  of  the  declaration  stateil  that  the  defendant  broke  and  ent<.!red 
certain  land  of  the  plaintiffsiliiatc  at  N'ictori.i  Koad,  Dalston,  in  the  p.irisli  of  St.  Ijconard, 
Shoicditch,  in  the  county  of  Middlesex,  between  .i  row  of  houses  there  called  Priory 
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Terrace  and  houses  called  the  Marlborough  Road,  and  pulled  down  and  prostrated  a 
great  part  of  a  house  and  building  of  the  plaintift'  erected  on  his  said  land,  and  the 
matei'ials,  to  wit,  bricks,  timber,  wood,  slates,  and  other  building  materials  of  the 
plaintiff  of  which  the  same  was  built.  The  second  count  stated  that  the  defendant 
converted  to  his  own  use,  and  wrongfully  deprived  the  plaintifi'  of  the  use  and  posses- 
sion of  his  goods,  to  wit,  bricks,  [230]  slates,  timber,  wood,  and  other  materials  ;  and 
by  reason  of  the  premises  one  Hatchings,  v:lio  othericise  would  have  become  tenant  of  the  said 
lumse  and  building  of  the  plaintiff  for  a  term  of  seven  years  from  the  2Uh  day  of  June,  1858, 
at  a  rent  of  35?.  per  year,  refused  to  become  tenant  of  the  same,  and  the  said  hmise  and  buildinc/ 
of  the  plaintiff  had  from,  thence  hitherto  remained  untenanted  (a).     Claim,  5001. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  as  to  the  first  count,  that  the 
said  land,  house,  building,  and  materials,  were  not  the  land,  &c.,  of  the  plaintiff,  as 
alleged, — thirdly,  as  to  the  first  count,  that  the  said  parish  of  St.  Leonard,  Shoreditch, 
in  the  declaration  mentioned,  was  and  is  one  of  the  parishes  mentioned  in  the  schedule  A. 
to  an  act  of  parliament  passed,  &c.  [18  &   19  Vict.  c.   120];  that  the  said  house  and 
building  was  erected  and  built  by  the  plaintifi'  on  the  said  land  after  the  passing  and 
coming  into  operation  of  the  said  act  of  parliament ;  that  the  said  part  of  the  said 
house  and  building  alleged  to  have  been  pulled  down  and  prostrated,   was  erected 
and   built  on  the   said    land    contrary  to  the   provisions  of   the  said  act  of  parlia- 
ment,   that  is  to  say,   the  said  part   was,   without   the  consent   in    writing  of   the 
Metropolitan   Board  of  Works,  erected  beyond  the  regular  line  of  buildings  in  the 
street  in  which  the  same  was  situate,  to  wit,  the  said  Victoria  Road  in  the  declara- 
tion mentioned,  the  distance  of  such  line  of  buildings  from  the  high  road  not  exceeding 
thirty  feet ;  wherefore  the  defendant,  as  the  servant  and  by  the  command  of  the  vestry 
of  the  said  parish  of  St.  Leonard,  Shoreditch,  did  demolish  the  said  part  of  the  said 
[231]  house  and  building,  and,  in  so  doing,  did  necessarily  and  unavoidably  commit 
the  alleged  trespasses  in  the  first  count  mentioned,  doing  no  unnecessaiy  damage  to 
the  plaintiff;  and  that,  before  and  at  the  time  of  the  committing  by  the  defendant  of 
the  said  alleged  trespasses,  all  things  had  happened  and  did  exist  to  render  it  lawful 
for  the  .said  vestry  and  the  defendant  to  demolish  the  said  part  of  the  said  house  and 
building  of  the  plaintifi'  under  and  by  virtue  of  the  said  statute, — fourthly,  as  to 
the  said  first  count,  the  defendant  repeats  all  the  allegations  of  his  third  plea,  except 
that,  instead  of  alleging  that  he  committed  the  alleged  trespasses  in  demolishing  the 
said  part  of  the  said  house  and  building  as  in  the  said  third  plea  alleged,  he  in  this 
plea  alleges  that  he  committed  the  alleged  trespasses  in  order  to  set  back  and  in 
setting  back  the  said  house  and  building  of  the  plaintiff"  according  to  the  true  intent 
and  meaning  and  under  the  provisions  of  the  said  statute, — fifthly,  as  to  the  second 
count,  that  the  goods  were  not  the  plaintiff's  as  alleged, — sixthly,  as  to  the  second 
count,  the  defendant  re])eats  the  allegations  of  his  third  plea,  and  he  further  says, 
that,  because  he  could  not  demolish  the  said  part  of  the  said  house  and  building  with- 
in the  true  intent  and  meaning  of  the  said  act  of  parliament  in  the  third  plea  mentioned 
without  removing  the  materials  thereof  to  a  short  and  convenient  distance  in  that 
behalf,  and  there  leaving  the  same  for  the  plaintiff,  he  the  defendant  did  remove  the 
said  materials  to  a  short  and  convenient  distance  in  that  behalf  for  the  plaintift",  as  he 
the  defendant  lawfully  might  for  the  causes  aforesaid  ;  that  the  goods  in  the  second 
count  mentioned  were  and  ai-e  the  said  materials  so  removed  by  him  as  aforesaid  ;  and 
that  the  said  removing  thereof  as  aforesaid  was  and  is  the  alleged  grievances  in  the 
second  count  mentioned, — seventhly,  as  to  the  second  count,  the  defendant  repeats 
[232]  the  allegations  of  his  fourth  and  si.xth  pleas  respectively,  except  that,  instead  of 
alleging  that  he  could  not  demolish  the  said  part  of  the  said  house  and  building  within 
the  true  intent  and  meaning  of  the  said  act  of  parliament  without  removing  the 
materials  thereof  as  in  the  sixth  plea  alleged,  the  defendant  in  this  plea  alleges  that 
he  could  not  set  back  the  said  house  and  building  within  the  true  intent  and  meaning 
of  the  said  act  of  parliament  without  removing  the  said  materials  as  in  the  sixth  plea 
alleged. 

The  plaintift"  joined  issue  on  the  defendant's  pleas ;  and,  as  to  the  third,  fourth, 
sixth,  and  seventh  pleas,  the  plaintiff  new-assigned  that  he  sued   not  only  for  the 

(a)  The  woids  in  italics  were  added  by  the  arbitrator  by  way  of  amendment  at 
the  request  of  the  plaintiff's  counsel.  His  right  to  make  such  amendment  was  denied 
by  the  defendant's  counsel. 
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grievances  in  those  pleas  admitted,  but  also  for  trespasses  and  grievances  committed 
by  the  defendant  in  excess  of  the  alleged  rights,  and  on  other  occasions,  and  for  other 
purposes  than  those  referred  to  in  the  said  pleas. 

To  the  new-assignment,  the  defendant  pleaded  not  guilty. 

Before  and  on  the  1st  day  of  January,  1856,  the  plaintitt'  was  and  still  is  the 
occupier  of  a  piece  of  ground  on  the  north-eastern  side  of  Victoria  Road,  Dalston,  in 
the  parish  of  St.  Leonard,  Shorediteh,  having  a  frontage  to  the  .said  road  of  1  8  feet 
ti  inches,  extending  back  fi'om  that  road  a  distance  of  90  feet  to  100  feet  northwards, 
and  bounded  on  the  west  bv  a  wall  commencing  at  the  north-eastei'n  footpath  of 
Victori.i  Road,  and  extending  back  northwards  to  nearly  the  whole  depth  of  the  piece 
of  land,  and  on  the  east  by  a  similar  wall  parallel  to  the  former,  but  commencing  with 
a  pier  at  a  distance  of  three  feet  from  the  said  footpath. 

Both  the  said  walls  had  lieen  carried  higher  than  the  footings  thereof  before  the 
said  1st  of  .January,  and  had  so  been  at  all  times  since. 

On  the  1st  of  Jaimary,  1856,  the  said  western  wall  [233]  was  about  six  feet  high, 
and  for  a  distance  of  about  fifty  feet  northwards  from  the  said  footpath  separated  and 
still  separates  the  plaintiifs  said  land  from  the  garden  of  a  house  then  and  still 
belonging  to  one  Adcock,  which  house  was  and  is  situate  at  the  north-eastern  corner 
of  Victoiia  Koad  aforesaid,  and  another  road  there  called  Marllioroiigh  Road,  fronts 
Marlborough  Road,  and  has  no  opening  whatever  on  Victoria  Road,  from  which  it 
was  and  is  separated  by  a  blank  wall  about  six  feet  high  and  about  8.'5  feet  in  length. 
The  .said  eastern  wall,  at  a  distance  of  three  feet  from  the  said  pathway,  touched  the 
north-western  fence  of  the  foi'ceourt  of  the  first  of  a  row  of  nine  houses  on  the  same 
side  of  Victoria  Road,  running  eastwards  from  the  said  piece  of  land,  and  called 
Priory  Terrace.  Each  of  the  said  nine  houses  has  a  forecourt  in  front  of  it,  separated 
fiom  the  said  north-eastern  footpath  bj'  a  I'ailing. 

The  houses  No.  1,  2,  8,  and  9,  are  built  at  a  distance  of  11  feet  6  inches  from  the 
said  footpath;  the  houses  No.  3,  4,  5,  6,  and  7,  are  built  at  a  distance  of  12  feet 
3  inches  from  the  said  footpath. 

The  forecourts  of  these  nine  houses  are  separated  from  one  another  by  railings, 
and  are  of  the  same  width.  At  the  eastern  end  of  Priory  Terrace,  there  is  a  piece  of 
land,  in  the  centre  of  which  is  a  l)lock  of  two  cottages  of  equal  size,  called  Boundary 
Cottages,  having  before  them,  towai'ds  Victoria  Road,  forecourts  of  equal  size,  which 
forecourts  are  separated  from  the  north-ea.stern  footpath  of  Victoria  Road  by  a  railing 
of  the  same  description  as  and  continuing  in  a  straight  line  with  the  said  railing  in 
front  of  Priory  Terrace.  The  westei'u  siiie  of  the  block  is  distant  from  the  eastern 
wall  of  No.  9  Priory  Terrace,  about  four  feet ;  and  the  eastern  side  of  the  block  is 
exactly  the  same  number  of  feet  distant  from  the  western  wall  of  the  [234]  first  of  a 
row  of  houses  extending  eastward,  called  Portland  Terrace.  The  last-named  terrace 
consists  of  twelve  houses.  Nos.  1,  2,  6,  7,  11,  and  12,  being  distant  from  the  said 
footpath  11  feet  6  inches,  and  Nos.  3,  4,  5,  8,  9,  and  10,  being  12  feet  3  inches 
disUmt  from  the  same.  The  forecourts  of  Nos.  1  and  1 2  are  somewhat  wider  than 
those  of  the  other  houses  ;  yet,  in  all  other  respects,  Portland  Terrace  resembles  Priory 
Tei'race,  and  it  is  separated  from  the  said  footjjath  by  a  i'ailing  which  is  a  continua- 
tion of  the  railing  in  front  of  Priory  Terrace  and  Boundary  Cottages. 

A  straight  line  may  be  drawn  horizontally  eastwaT'ds  from  the  edge  of  the  .south- 
western corner  of  No.  1  Piiory  Teriace,  which  is  at  a  pcri)endi('ular  dist^mce  of 
11  feet  6  inches  from  the  norlh-castcrn  foot])ath  of  Victoria  Road,  through  the  edge 
of  the  south-eastern  cornei'  of  the  last  house  in  Portland  Terrace,  which  is  also  at  a 
perpendicular  distance  of  1 1  feet  G  inches  from  the  said  north-easteiii  footpath  :  and 
the  several  houses  in  Priory  Terrace,  Boundary  Cottages,  and  Portland  Terrace,  are 
built  in  symmetrical  blocks  close  up  to,  or  at  a  distance  of  nine  inches  from  the  said 
supposed  straight  line,  from  No.  1  Priory  Terrace,  to  No.  12  Portland  Terrace.  Next 
to  Portland  Terrace,  eastwaid,  there  is  a  large  open  and  uncultivated  piece  of  ground, 
which,  measured  by  the  north-eastern  footpath  of  Victoria  Road,  its  boundary  to  the 
south-cast,  is,  and  on  the  1st  of  .ianuary,  185(),  was,  about  450  feet  in  length. 

This  portion  of  the  footpath  of  Victoiia  Koad  describes  an  irregular  curve  ;  the 
eastern  extremity  of  it  being  at  a  pcr[)endi(nilai-  distance  of  about-  ino  fc(!t  from  the 
supposed  horizontal  lino  drawn  eastward  through  the  south-west  corner  of  No.  1 
Priory  Terrace,  and  the  south-eastern  corner  of  the  last  house  eastward  in  I'oitland 
Terrace.     Eastward,  and  next  to  the  [235]  saiil  irregular  piece  of  ground,  is  a  row  of 
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three  houses  built  in  the  same  manner  in  every  respect  as  the  houses  in  Priory  and 
Portland  Terraces,  one  of  them  having  a  forecourt  in  front  12  feet  3  inches  deep,  and 
two  having  forecourts  1 1  feet  6  inches  deep.  These  three  houses  are  separated  from 
the  .said  north-eastern  footpath  by  a  railing  similar  to  that  in  front  of  Prioiy  Terrace 
and  Portland  Terrace.  Next  to  the  most  eastern  of  these  three  houses,  is  a  house 
used  as  a  shop,  built  flush  up  to  the  said  north-eastern  footpath,  at  a  spot  where  the 
Victoria  Eoad  takes  such  a  direction  from  south-east  to  north-east  that  the  commence- 
ment of  a  new  street  is  suggested  ;  and  the  last-mentioned  house  becomes  a  corner, 
though  not  an  extreme  corner,  of  Victoria  Road. 

Thus,  on  the  l.st  of  January,  1856,  the  north-eastern  footpath  of  Victoria  Road, 
between  Marlborough  Road  and  the  said  corner,  was  bounded  on  the  north-east  by  a 
dead  wall  about  80  feet  long  ;  then  by  a  hoarding,  flush  with  the  said  dead  wall,  in 
front  of  the  said  piece  of  land  of  the  plaintiff';  then  by  a  continuous  line  of  rails  in 
front  of  Priory  Terrace,  Boundaiy  Cottages,  and  Portland  Terruce  ;  then  by  the  said 
irregular  piece  of  gro^nid  ;  then  by  the  line  of  rails  in  front  of  the  three  houses  next 
to  the  house  at  the  said  coi-ner  ;  then  by  the  sho|>-front  and  wall  of  the  house  at  the 
said  coi'ner. 

At  the  same  date,  the  buildings  on  the  north  side  of  Victoria  Road  were  Adcock's 
house  at  the  corner,  having  neither  door  nor  window  opening  into  Victoria  Road,  the 
two'  walls  one  on  the  east  and  the  other  on  the  west  of  the  plaintiff's  piece  of  land, 
then  Priory  Terrace,  Boundary  Cottages,  and  Portland  Terrace,  forming  one  regular 
line  of  buildings,  unless  the  regularity  was  prevented  by  the  fact  that  some  of  them 
recede  some  inches  from  the  others,  in  the  manner  above  [236]  described  :  then 
followed  the  said  irregular  piece  of  ground,  and  then  the  .said  row  of  three  houses, 
the  houses  of  which  are  of  the  same  description  as,  and,  measured  by  perpendicular 
distance  from  the  said  north-eastern  footpath,  are  in  a  regular  line  of  building  with, 
those  in  Priory  Terrace  and  Portland  Terrace. 

If  it  was  a  question  of  fact  for  him,  the  arbitrator  found  that  Priory  Tei'race  was 
a  regular  line  of  buildings  ;  that  Boundary  Cottages  were  in  a  regular  line  of  buildings  ; 
that  Portland  Terrace  was  a  legular  line  of  buildings  ;  ami  that  Priory  Terrace, 
BoundaiT  Cottages,  and  Portland  Terrace,  formed  one  regular  line  of  buildings. 

The  width  of  the  footpath  in  Victoria  Road  is  about  six  feet ;  the  width  of  the 
caniage-way  is  about  twenty-eight  feet. 

The  south-western  side  of  Victoria  Road,  between  Marlborough  Road  and  Pownall 
Road,  which  runs  into  Victoi'ia  Road  opposite  the  said  row  of  three  houses,  is,  and  on 
the  1st  of  January,  18.56,  was,  divided  into  three  compartments  by  Brownlow  Road 
and  Broke  Road,  which  also  run  into  Victoria  Road,  on  the  south-eastern  side  thereof. 
The  first  compartment  consists  of  a  wall  with  one  window  in  it  flanking  the  house  at 
the  south-west  corner  of  Marlborough  Road  and  Victoria  Road,  and  then  of  a  row  of 
houses  flush  up  to  the  south-eastern  footpath,  of  an  entirely  dift'erent  description  from 
those  in  Priory  Terrace,  ending  with  a  house  at  the  corner  of  Brownlow  Road 
differing  in  form  from  the  others  on  that  side,  and  from  those  in  Priory  Terrace. 
From  Marlborough  Road  to  Brownlow  Road,  none  of  the  houses  in  Victoria  Road 
project  beyond  any  of  the  rest.  Between  Brownlow  Road  and  Broke  Road,  on  the 
south-eastern  side  of  Victoria  Road,  there  is  a  row  of  four  houses  similar  to  those  in 
Priory  Terrace,  but  only  8  feet  6  [237]  inches  distant  from  the  footpath  ;  then  follows 
a  piece  of  vacant  ground  having  200  feet  of  frontage  towards  the  road  ;  then  two 
houses  like  the  last,  but  built  at  a  distance  of  ten  feet  from  the  footpath  ;  and  then  a 
corner  house,  used  as  a  shop,  built  about  four  feet  from  the  line  of  footpath,  and 
projecting  about  six  feet  beyond  the  line  of  buildings  immediately  to  the  east  of  it. 
Between  Broke  Road  and  Pownall  Road  there  is  first  a  vacant  piece  of  ground  about 
sixty  feet  in  length,  then  a  row  of  eight  houses  like  those  in  Priory  Terrace,  1 1  feet 
6  inches  from  the  road,  and  then  a  piece  of  \'acant  ground  about  forty  feet  long. 

Sir  William  Middleton  is  the  owner  in  fee  of  all  the  land  hereinbefore  mentioned, 
which  so  far  as  the  same  is  covered  is  let  by  him  on  building  leases  for  terms  of  ninety- 
nine  years. 

The  said  piece  of  ground  of  the  plaintift'  has  been  occupied  by  him  for  the  last 
seven  years,  and  he  now  holds  it  under  an  agreement  with  one  Clarkson,  the  inter- 
mediate lessee  of  Sir  William  Middleton,  which  agreement  is  as  follows  : — 

"Memorandum  of  agreement  made  this  2.3rd  of  January,  1856,  between  George 
Clarkson,  of,  &c.,  of  the  one  part,  and  J.  M.  Tear,  of,  &c.,  of  the  other  part :  the  said 
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G.  Cliiiksoii  ilulh  for  himself,  his  executors,  &c.,  once  for  all,  lieroby  coveniuit,  promise, 
and  iii^rcc  with  and  to  the  said  J.  M.  Tear,  his  executors,  itc,  and  the  said  J.  M.  Tear 
doth  for  himself,  his  executors,  &c.,  once  for  all,  hereby  covenant,  promise,  and  agree 
with  and  to  the  said  G.  Clarkson,  his  executors,  &c.,  in  manner  and  form  following, 
that  is  to  say, — 

"  1st.  That,  in  consideration  of  the  expense  the  said  J.  M.  Tear  will  incur  in 
making  the  erections  hereinafter  mentioned,  and  the  rents  and  covenants  hereinafter 
agreed  to  be  paid  and  performed,  the  said  G.  Clarkson  shall  demise  unto  the  said 
J.  M.  Tear,  at  [238]  the  time  and  in  the  manner  hereinafter  mentioned,  all  the  pieces 
or  parcels  of  ground  situate,  lying,  and  being  on  the  north  side  of  Victoria  Koad,  leading 
from  the  Mai-lborough  Road  to  Pritchard's  Place  and  Duncan  Place,  in  the  parish  of 
8t.  Leonard's,  Shoreditch,  and  county  of  Middlesex,  containing  the  several  quantities 
and  abutting  on  the  respective  directions  more  paiticularly  de.scril>ed  in  the  plan  drawn 
in  the  margin  thereof,  and  coloured  green, — to  hold  the  same  unto  the  said  J.  M.  Tear, 
his  executors,  &c.,  fi'om  the  2.5th  of  December,  IS-iG,  for  the  term  of  ninety-nine 
years,  at  the  rent  of  a  pepper-corn  till  the  "iSth  of  March,  18.56,  and  at  the  yeai-ly  i-ent 
of  51  for  the  remainder  of  the  term,  payable  quarterly,  clear  of  all  rates,  t«axes,  or 
deductions  whatsoevei-,  whether  the  lease  shall  have  been  granted  or  not ;  the  first 
quarterly  payment  to  be  due  and  payable  on  the  24th  of  June,  1856. 

"  2nd.  That  all  the  erections  and  buildings  shall  Ije  in  accordance  with  the  building 
act,  and  be  ei'ected  tmder  the  direction  and  to  the  .satisfaction  of  G.  Clarkson,  and  also 
of  Sir  \V.  Middleton,  or  their  surveyor  for  the  time  being ;  and  all  plans,  elevations, 
anil  .sections  shall  be  approved  by  such  surve3'or  previous  to  the  commencement 
of  the  work  :  and  no  addition  to  oi'  alteration  in  the  said  intended  erections  shall  at 
any  time  be  made  without  the  license  of  the  said  surveyor  in  writing  first  had  and 
obtained. 

"  .'ird.  That  the  said  J.  M.  Tear  shall  erect  on  the  said  ground  one  good  anil 
substantial  messuage  or  dwelling-house  of  the  fourth  rate  of  building,  and  of  the  value 
of  not  less  than  2501.,  and  to  be  fronted  with  second  malm  bricks  and  pickings  ;  the 
said  messuage  to  be  carcased  in  on  or  before  the  28th  of  February,  and  to  he  completely 
finished  fit  for  habitation  on  or  before  the  30th  of  .lune,  1856. 

"4th.  That  the  .said  J.  M.  Tear  shall,  so  soon  as  the  [239]  .same  shall  have  been 
carcased  in,  insure  and  keep  insui-cd  the  intended  erection  and  building  in  the  Ijaw 
Fire  Insurance  Society,  or  some  other  respectable  oHice  in  London  or  Westminster,  in 
two  thirds  the  value  thereof,  such  value  to  be  ascertiiineil  from  time  to  time  by  the 
surveyor  for  the  time  lieing  of  the  saiil  G.  Clarkson. 

"5th.  That  the  said  .1.  M.  Tear  shall  pay,  when  thci-eunto  required  b\' the  .said 
Sir  W.  Middleton,  his  heirs  or  assigns,  a  i-easonable  share  and  ])roportion  with  the 
other  lessees  of  the  saiil  Sir  \V.  Middleton,  the  freeholder,  towards  the  expenses  incurred 
or  to  be  incurred  in  making  drains  or  sewers  for  the  use  and  service  of  the  .said  premises, 
at  the  rate  prescribed  by  the  surveyor  of  the  said  Sir  W.  Middleton. 

"  6th.  That  the  whole  of  the  ballast  and  shingle  obtained  by  excavation  and  sifting 
for  sand  on  the  said  premises,  except  what  may  be  required  for  making  paths  and 
walks  in  and  about  the  said  premises,  shall  be  placed  at  the  disposition  of  the  said 
G.  Claikson,  free  of  expense,  for  lemoval. 

"  7th.  That  the  said  U.  Clai'kson  shall  not  be  compelled  or  required  to  ])roduee 
or  prove  the  title  of  the  .said  Sir  W.  Middleton  to  the  s.iid  premises,  or  to  deliver  any 
abstract  thereof. 

"  8th.  That,  in  case  the  said  messuage  or  promises  shall  be  completed  at  tin;  time 
and  in  manner  hereinbefore  mentioned,  the  said  (r.  Clarkson  will  at  once,  or  so  soon 
after-  as  the  said  ground  and  messuage  shall  have  been  demised  to  him,  demise  unto 
the  said  J.  M.  Tear,  his  executors,  &c.,  the  said  ground  and  messuage  foi'  the  term  and 
at  the  rent  aforesaid  ;  such  lease  and  the  counterpart  thereof  to  contain  all  such 
covenants  and  provisoes  as  arc  consistent  with  this  agreement,  and  also  all  such  othei- 
covenants  and  provisoes  as  are  usually  inserted  in  leases  granted  Ijy  the  said  [240]  Sir 
W.  Middleton  of  giound  on  the  same  estate  ;  but  that  the  [iremises  hereby  agreed  to 
be  demised  shall  not  be  liable  or  subject  to  the  rents  or  covenants  in  respect  of  any 
cither  i)ro|)erty  than  that  hereby  agreed  to  be  demised  ;  the  same  shall  be  i)re])ared 
by  the  .solicitor  for  the  time  being  of  the  said  G.  Clarkson,  at  the  expense  of  the  said 
.1.  M.  Tear,  who  shall  accept  such  lease  and  execute  a  counteri)art  theieiif. 

"9th.  That  the  said  .T.   M.  Tear  shall  not  assign,  part  with,  oi'  pledge  this  agree- 
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ment,  or  his  interest  therein,  without  the  consent  of  the  said  G.  Clarksoii  first  had 
and  obtained. 

"10th.  That,  in  case  of  any  Ijreach  or  non-performance  of  this  agreement  on  the 
part  of  the  said  J.  M.  Tear,  or  if  he  shall  become  bankrupt  or  insolvent,  or  execute  an 
assignment  of  or  surrender  his  effects  for  the  benefit  of  his  creditors,  or  if  the  said 
intended  messuage  oi'  liuilding  shall  at  any  time  be  left  in  an  unfinished  state,  or  the 
works  shall  not  be  regularly  proceeded  in  to  the  satisfaction  of  the  said  G.  Clarkson, 
or  his  surveyor,  or  in  case  of  any  breach  or  non-performance  of  any  one  or  more  of 
the  covenants,  clauses,  or  agreements  hereinbefrre  contained  on  the  part  and  behalf 
of  the  said  J.  M.  Tear  to  be  observed,  performed,  or  kept,  then  and  from  thenceforth, 
and  at  an}'  time  or  times  thereafter,  or  in  any  of  the  said  cases  or  events,  it  shall  and 
may  be  lawful  for  the  said  G.  Clarkson,  his  heirs  or  assigns,  into  or  upon  the  said 
piece  of  ground  hereby  agi-eed  to  be  demised,  or  any  part  thereof  in  the  name  of  the 
whole,  immediately  or  at  any  time  thereafter  to  re-enter,  and  the  said  J.  M.  Tear  and 
all  other  tenants  and  occupiei-s  of  the  said  premises  thereout  and  from  thence  by  force, 
if  necessary,  and  without  action  or  suit,  to  expel  and  remove,  and  the  same,  together 
with  all  ei-ections,  buildings,  matei-ials,  and  other  things  whatsoever  therein  or  there- 
[241]-upon,  to  have  again,  retain,  re-possess,  and  enjoy,  without  giving  or  allowing  any 
compensation  or  equi\alent  whatsoever  to  the  said  J.  M.  Tear,  or  any  othei'  parties 
as  if  these  presents  had  not  been  made,  anything  herein  contained,  and  an}'  rule  of 
law  or  equity  to  the  contrary  thereof  in  anywise  notwithstanding,  and  to  plead  leave 
and  license  to  any  action,  suit,  or  other  proceeding  for  so  doing,  of  which  this  agree- 
ment shall  be  sufficient  evidence. 

"  nth.  That  the  said  J.  M.  Tear  shall,  as  soon  as  the  said  intended  messuage 
shall  have  been  covered  in,  lay  down  a  six-inch  stone-ware  glazed  drain-pipe,  for  the 
purposes  of  draining  the  said  premises,  and  shall  connect  the  same  with  the  common 
sewer. 

"  1 2th.  Tliat  the  .said  .1.  M.  Tear  shall  put  down  a  proper  stone  curb  at  the  edge 
of  the  pathway  in  front  of  the  house  herein  referred  to,  of  the  entire  length  of  the 
said  frontage,  and  properly  pebble  the  channel  for  the  purpose  of  carrying  oft"  the 
water  the  whole  length  of  the  .said  frontage.'' 

[Then  followed  a  specification  of  the  manner  in  which  the  messuage  referred  to  in 
the  agreement  was  to  be  erected.] 

In  February,  1856,  the  plaintiff"  began  to  erect  on  the  said  piece  of  land,  and 
ultimately,  before  the  committing  of  the  grievances  complained  of,  did  erect  on  it,  the 
carcase  of  a  house  26  feet  deep  and  22  feet  high,  with  a  frontage  towards  Victoria 
Road  of  18  feet.  In  constructing  this  house,  the  then-existing  eastern  and  western 
walls  before  described  were  first  reduced  in  height,  but  not  taken  down  to  the  footings, 
and  afterwards  carried  up  to  the  full  height  of  22  feet.  The  northern  wall,  both 
footings  and  super-structure,  was  then  built  for  the  first  time.  The  southern  wall  has 
never  had  footings,  as  the  house  was  intended  to  be  a  baker's  shop,  with  a  shop- 
frontage  of  the  ordinal'}'  [242]  kind.  The  ai-bitrator  therefore  found  as  a  fact,  that 
the  inclosing  walls  of  the  building  so  erected  by  the  plaintiff  had  not  been  carried 
above  the  footings  on  or  previously  to  the  1st  of  January,  1856.  The  southern  wall 
of  the  said  building  was  erected  at  a  distance  of  three  feet  only  from  the  north-eastern 
footpath  of  Victoria  Road  :  and  the  house  ultimately,  at  the  time  of  the  grievances 
complained  of,  pTojected  towai-ds  the  said  footpath  8  feet  G  inches  beyond  any  of  the 
buildings  in  Priory  Terrace,  boundary  Cottages,  or  Portland  Terrace,  and  9  feet 
3  inches  beyond  some  of  them. 

The  .said  building  was  so  erected,  and  up  to  and  at  the  time  of  the  committing  the 
grievances  complained  of  was  so  continued,  without  the  consent  of  the  Metropolitan 
Board  of  A\"orks. 

On  the  I7th  of  April,  1856,  the  vestry  of  the  parish  of  St.  Leonard's,  Shoreditch, 
took  into  their  consideration  a  complaint  made  to  them  that  the  plaintifi"  was  erecting 
at  the  corner  of  Priory  Terrace,  Victoria  Road,  a  building  beyond  the  regular  line  of 
building,  and  contrary  to  the  18  &  19  Vict.  c.  120,  s.  143,  which  enacts  that  "  no  building 
shall,  without  the  consent  in  writing  of  the  Metropolitan  Board  of  Woi'ks,  be  erected 
beyond  the  regular  line  of  buildings  in  the  street  in  which  the  same  is  situate,  in  ca.se 
the  distance  of  such  line  of  buildings  from  the  highway  do  not  exceed  30  feet,  or  within 
thirty  feet  of  the  highway  whei'e  the  distance  of  the  line  of  buildings  therefrom  amounts 
to  or  exceeds  30  feet,  notwithstanding  there  being  gardens  or  vacant  spaces  between 
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the  line  of  buildings  and  the  highway  ;  and,  in  case  any  Ijuilding  be  erected  contrary 
to  this  enactment,  it  shall  be  lawful  for  the  vestry  or  district  board  in  whose  parish 
or  distiict  such  building  is  situate,  to  cause  the  same  to  be  demolished,  or  set  back, 
as  the  case  may  reciuire,  and  to  recover  the  expenses  incurred  by  them  from  the  owner 
of  the  premises,  in  manner  provided  by  this  act." 

[243]  The  number  of  elective  vestrymen  for  that  purpose  is  one  hundred  and 
twenty  :  the  rector  and  two  chm'chwaidens  are  also  members  of  the  vestry. 

The  'JfSth  section  enacts  that  "  all  powers  or  duties  to  be  performed  by  the  vestry 
of  any  parish  under  this  act  may  be  exercised  and  performed  respectively  by  the 
major  pait  of  such  vestry  assembled  at  any  meeting,  there  being  not  less  than  five 
vestrymen  present  at  a  meeting  of  a  vestry  which  consists  of  not  more  than  eighteen 
elected  vestrymen,  and  not  being  less  than  seven  vestrymen  present  at  a  meeting  of 
a  vestry  which  consists  of  twenty-four  elected  vestrymen  and  no  more,  and  not  being 
less  than  nine  vestrymen  present  at  a  meeting  of  a  vestry  which  consists  of  thirty-six 
elected  vestrymen  or  upwards  ;  and,  at  every  such  meeting,  all  questions  shall  be 
decided  by  the  votes  of  the  majority  of  the  vestrymen  present :  and  the  vestry  may 
act  notwithstanding  any  vacancies  therein." 

Under  the  202nd  section  the  vestry  has  made  bye-laws  for  regulating  their 
proceedings,  the  Kith  of  which  bye-laws  is  in  the  following  terms: — "All  questions 
shall  be  determined  by  a  show  of  hands,  or  by  a  division,  if  demanded,  with  the 
names  recorded." 

The  said  complaint  having  been  considered  by  the  vestry  on  the  said  17th  of 
April,  it  was  moved  and  seconded  "  that  the  surveyor  be  directed  to  require  Mr. 
Tear,  of  Prioi-y  Terrace,  Victoria  Road  (the  plaiiitirt"),  to  set  back  the  premises 
illegally  Iniilt  beyond  the  regular  lino  of  buildings,  within  seven  days  :  and,  in  case 
the  said  Mr.  Tear  shall  refuse  or  neglect  to  set  back  such  building  to  the  satisfaction 
of  the  surveyor,  the  surveyoi-  be  directed  to  cause  the  .same  to  be  demolished,  and 
recover  the  expenses  thereof  from  the  offender."  A  show  of  hands  then  took  place, 
and  there  appeared  for  the  motion  fourteen,  against  it  fourteen.  [244]  Thereupon, 
a  division  was  demanded,  and  that  the  names  be  taken  down.  This  was  done,  and 
there  appeai-ed,  for  the  motion,  twenty-live,  against  the  motion,  eighteen,  neutral  (that 
is,  did  not  vote,)  one.     Thereupon,  the  chairman  declared  the  motion  carried. 

It  was  proved  l)cfore  the  aibitrator,  that,  between  the  commencement  .and  the 
termination  of  the  proceedings  at  the  said  meeting  of  the  vestry,  fort^'-nine  members 
thereof  and  no  more  harl  been  in  the  place  of  meeting ;  but  no  evidence  was  laid 
Ijcfore  him  to  shew  that  all  the  forty-nine  were  present  at  the  same  time.  The 
arbitratoi'  found  as  a  fact  that  forty-four  were  present  when  the  said  division  took 
place ;  but  he  was  nnal)le  to  say  how  many  were  present  when  the  show  of  hands 
took  place.  It  was  not  objected  before  the  arbitrator  that  the  motion  was  not  intended 
to  apply  to  the  said  building  of  the  plaintilV  in  Victoria  Road  ;  and  therefore,  although 
the  said  building  is  not  in  Priory  Terrace,  and  there  were  Ijuildjngs  in  Priory  Terrace 
which  the  plaintiff  had  erected,  he  found  as  a  fact  that  the  motion  was  intended  to 
apply  to  the  said  building  of  the  plainlitt'. 

The  vestry  treated  the  motion  as  cai'rieil,  that  is  to  .s.iy,  as  a  resolution  of  their 
body  ;  the  terms  were  communicated  to  the  defendant,  who  was  and  is  their  chief 
surveyor;  and  he,  on  the  liJtIi  of  the  same  month,  gave  notice  to  the  pLiiiitill'  in  the 
terms  of  the  alleged  resolution. 

The  plaintiff  did  not  desist ;  but,  on  tlu!  24:th  of  April,  so!it  a  letter  to  the  vestr>' 
as  follows  : — 

"I  Prioi-y  Terrace,  Dalston, 
"24th  April,  1850. 
"Gentlemen, — Permit  me  most  respectfully  to  solicit  your  kind  re-consideration 
of  my  case  respecting  the  building  lately  erected  by  mo  on  ground  adjoiniii" 
No.  1  Priory  Teri-aee,  balston.  I  can  assui-e  you,  that,  [245]  at  the  tiim;  I  commenced 
the  building,  I  was  not  aware  of  the  clause  in  the  Metroixjlilau  .Management  .\cl  I'iving 
l<i  the  vestry  control  over  any  building  th.it  might  l)e  erected  beyond  the  usn.al  line 
of  buildings,  and  was  not  then  aware  that  the  liuilding  was  contrai'v  to  law.  H.avin" 
received  notice  from  your  sur\eyor  on  Saturday  last,  giving  me  notice  to  pull  dowii 
a  portion  of  the  said  premi-scs  within  seven  days  from  that  d.ite,  1  luive  iii(|uired  as 
to  the  jui'isdiction  of  the  vestry  as  to  any  such  buildings  as  might  be  erected  beyond 
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the  regular  line  of  building  in  the  street,  and  am  perfectly  satisfied  that  they  have 
power  to  cause  any  projection  to  be  demolished  if  they  should  think  fit.  Should  I 
be  compelled  to  pull  down  any  portion  of  my  premises,  the  loss  will  be  most  serious 
to  me,  and  one  that  may  injui-e  me  much  in  a  pecuniaiy  point  of  view.  I  .beg  to 
sulimit  that  the  property  being  situated  as  it  is  can  be  no  detriment  to  the  adjoining 
property,  being  the  first  house  in  the  row  ;  and  that  the  plan  was  approved  of  by 
Sir  W.  Middleton's  surveyor  previous  to  the  commencement  of  the  works.  Under 
these  circumstances,  I  humbly  tiust  that  you  will  be  kind  enough  to  re-consider  the 
matter,  and  give  instructions  to  your  surveyor  not  to  take  any  furthei'  pi-oceedings 
to  demolish  any  portion  of  the  building,  under  the  powers  vested  in  vou  bv  the  act." 

(Signed)         ''  J.  W.  Tear." 

This  letter  was  bi'ought  to  the  notice  of  the  vestry  at  an  ordinary  meeting  held 
on  the  8th  of  May,  1856,  without  previous  notice  of  motion.  It  was  thereupon  moved 
and  seconded,  that  the  former  order  of  the  vestrv  of  the  17th  of  April,  18.56,  ho 
carried  into  execution  ;  to  which  an  amendment  was  moved,  that  the  plaintifi'  should 
have  fourteen  days'  notice  to  set  back  the  buildings  erected  by  him  in  Priory  Terrace, 
from  that  day.     The  amendment  was  carried  by  twenty-one  votes  against  sixteen. 

[246]  The  57th  section  enacts,  that  "no  resolution  or  other  act  of  the  Metropolitan 
Board  of  Works,  or  of  the  board  of  works  for  any  district,  or  of  any  such  vestr\',  shall 
be  revoked  or  altered  at  any  subsequent  meeting,  unless  such  subsequent  meeting  be 
specially  convened  for  the  purpose,  nor  unless  such  revocation  or  alteration  be  deter- 
mined upon  by  a  majority  consisting  of  two  thirds  of  the  members  of  the  board  or  of 
the  vestrymen  present  at  such  subsequent  meeting,  if  the  number  of  members  or 
vestrymen  present  at  such  subsequent  meeting  be  not  greater  by  one  fifth  than  the 
number  present  when  such  resolution  was  made  or  such  act  was  done  ;  but,  if  the 
number  of  members  or  vestrymen  present  at  such  subsequent  meeting  be  greater  by 
one  fifth  than  the  number  present  at  such  former  meeting,  then  such  revocation  or 
alteration  may  be  determined  upon  by  a  mere  majority." 

It  was  pi'oved  before  the  arbitrator,  that,  between  the  commencement  and  the 
close  of  the  proceedings  of  the  vestry  on  the  8th  of  May,  fifty-seven  members  of  the 
vestry  and  no  moie  had  been  in  its  place  of  meeting ;  but  there  was  no  evidence  to 
shew  that  the  said  fifty-seven  members  wei'c  present  together  at  the  place  of  meeting. 
And  the  arbitrator  found  as  a  fact  that  only  thirty-seven  were  present  when  the  said 
amendment  was  put  to  the  vote  ;  he  again,  and  for  similar  reasons  as  in  the  like  wise 
above  given,  found  as  a  fact  that  the  last-mentioned  resolution  and  amendment  applied 
to  the  said  building  of  the  plaintifi'  in  Victoria  Koad. 

On  the  10th  of  May,  the  defendant,  as  chief  survej'or  of  the  vestry,  ga\e  to  the 
plaintifi'  a  formal  notice  pursuant  to  the  last-mentioned  amendment,  and  at  the  same 
time  sent  him  a  letter  to  the  like  ett'ect,  concluding  with  these  words, — "  I  trust  you 
will  commence  forthwith,  and  obviate  my  giving  instructions  to  cause  the  work  to  he 
done."  The  plaintiff,  however,  went  on  [247]  with  the  work,  and  on  the  5th  of  June, 
1856,  the  defendant  made  a  report  to  the  \estry  in  the  following  terms  : — 

"  Gentlemen, — I  beg  to  report  to  this  vestry,  that,  in  obedience  to  their  order, 
I  caused  another  notice  to  be  served  on  Mr.  J.  M.  Tear  on  Saturday,  the  10th  of  M;iy, 
requiring  him  within  fourteen  days  to  set  back  the  buildings  he  had  constructed  at 
Priory  Terrace,  Victoria  Koad,  in  this  parish,  beyond  the  regular  line  of  buildings, 
and  without  the  consent  of  this  vestiy.  Mr.  Tear  has  not  proceeded  to  set  back  the 
premises  in  question  within  the  period  afl'orded  him  by  this  vestry,  nor  has  he  in  any 
way  notified  to  me  as  your  officer  why  your  order  has  been  disregarded.  Under 
these  circumstances,  I  would  now  beg  to  direct  the  attention  of  this  vestry  to  their 
first  order  herein  made  in  vestry  l7th  April,  1856,  which  authorizes  your  chief 
surveyor  to  cause  the  buildings  in  question  to  be  demolished,  or  to  receive  your 
further  pleasure  thereon."  (Signed)         "W.  Y.  Fkeebody." 

On  the  19th  of  June,  1856,  a  special  meeting  of  the  vestry  was  duly  held,  pursuant 
to  a  requisition  duly  signed  pursuant  to  the  bj^e-laws  by  nine  members.  The 
requisition  stated  several  matters  to  be  submitted  to  the  consideration  of  the  meeting. 
The  first  on  the  list  was  in  these  terms : — "  To  consider  the  report  of  the  surveyor 
made  to  the  vestry  on  the  5th  instant,  relative  to  an  erection  beyond  the  regular  lino 
of  l)uildings  in  Priory  Terrace,  Dalston."     The  matter  was  brouglit  to  the  considera- 
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tioii  uf  the  vestry  ;  hikI  the  proceedings  rehitive  thereto  arc  entered  in  the  minutes 
of  that  bod}'  in  the  following  terras  : — 

"In  the  matter  of  building  in  Priory  Terrace  erected  by  Mr.  Tear. 
"The  clerk  lead  the  report  of  the  surveyor  of  the  Otli  June,  18.5(5. 
[248]  "Moved   by   Mr.   Owen,  and  seconded   by   Mr.   Edwards,   that  the  chief 
surveyor  be  ordered  to  demolish  the  Ijuildiiig  erected  by  Mi-.  Tear  beyond  the  regular 
line  of  buildings  near  Priory  Terrace,  \'ictoiia  Road,  in  accordance  with  the  act  18  & 
19  Vict.  c.  120. 

"Moved  by  Mr.  Pcarce  as  an  amendment,  and  seconded  by  Mr.  Boston,  that  Mr. 
Tear  be  summoned  before  the  magistrate  for  the  supposed  infringement  of  the  law. 
"  And  upon  a  show  of  hands  there  appeared 

"For  the  amendment,  G  ;  against,  2'2.     For  the  oi'iginal  motion,  2i  ;  against,  G. 
"A  division   was  demanded,   and    the   names    to   be    taken    down,   when    there 
appeared, — 

"For  the  original  motion,  27  (naming  them).  For  the  amendment,  6  (naming 
them),  Neuter,  5  (naming  them). 

"  The  chairman  declared  the  original  motion  carried." 

Between  the  commencement  and  the  close  of  the  proceedings  on  the  .said  17th  June, 
forty-se\'en  mcmliers  of  the  vestry  and  no  more  had  Ijeen  in  the  place  of  meeting ;  but 
there  was  no  evidence  before  the  arbitratoi  that  the  .said  forty-.seven  members  were 
present  together  at  the  said  place  of  meeting.  There  was  no  evidence  before  the  arbi- 
trator to  shew  how  many  of  the  forty-seven  were  present  at  either  of  the  times  when 
a  show  of  hands  was  taken  as  aforesaid.  He  found  as  a  fact,  that,  at  the  subsequent 
division,  thirty-eight  members  of  the  vestry  out  of  the  said  forty-seven  were  present. 
The  fact  that  the  last-mentioned  original  motion  had  been  carried,  was  communi- 
cated to  the  defendant  as  chief  surveyor  of  the  vestry,  and  he,  on  the  2.3rd  of  June, 
sent  to  the  plaintiff  an  extract  from  the  minutes  of  the  vestry,  setting  forth  the  terras 
of  the  motion,  and  stating  the  fact  that  it  had  been  carried.  He  also  [249]  wrote  to 
the  plaintifl'  a  letter  beaiing  the  same  date,  in  the  following  terms  ; — 

"Sir, — Having  to  carry  out  the  resolution  come  to  by  the  vestry  (copy  of  which  is 
herewith  inclosed),  I  beg  to  state  that  I  shall  deem  it  my  duty  to  supply  you  with 
every  information  rcnuired  as  to  the  acts  of  the  people  I  shall  cm|)loy  to  remove  the 
materials,  &c.  I  trust  j'ou  will  all'ord  me  every  facility  towards  the  proper  removal 
of  the  same,  as  well  as  to  shore  up  and  leave  the  other  portion  in  a  secure  workman- 
like stiito,  in  order  that  no  fui-thei'  expenses  be  incurred  or  hereafter  be  ici|uii('(l  from 
you  than  is  absolutely  needed  for  duly  remo\'ing  what  is  reijuii'cd." 

On  the  24th  of  June,  1S5U,  the  defendant  went  with  some  workmen  to  the  house 
to  which  the  said  motion  so  carried  as  aforesaid  on  the  19th  of  June  aj)pliccl,  that  is 
to  say,  to  the  house  so  erected  by  the  plaintiff  as  afoiosaid,  saw  the  plaintil!  there, 
and,  after  explaining  that  he  h;ul  come  there  to  demolish  or  set  back  the  building  as 
the  case  might  rc(iuirc,  pursuant  to  an  order  of  the  vestry,  asked  the  plaintill'  whether 
he  would  give  him  facilities  for  that  purpose.  The  plaintifl'  refused  to  give  any  ;  and 
thereupon  the  defendant,  by  his  servants  on  his  behalf,  in  the  l)ona  fide  execution  of 
the  .said  alleged  resolution  of  the  vestry  of  the  19th  of  June,  \S't(>,  took  down  so 
much  of  the  said  building  as  projected  towaids  the  north-east  footpath  beyond  the 
wall  of  No.  1  Priory  Terrace,  facing  the  said  footpath,  connnittiug  no  excess,  and 
doing  no  uiuiece.ssary  damage.  The  dcfen<laiit,  in  fact,  cut  oil' a  slice  of  the  building 
towards  Victoiia  Road,  18  feet  wide,  22  feet  high,  and  8  feet  deei).  The  building 
raatei-ials  were  placed  by  the  defendant  in  the  lirst  instance  within  a  hoar<l  erected  on 
the  carriage-way  in  front  of  the  hou.se  ;  and  thence  they  were  conveyed  to  a  stone- 
yard  belonging  to  the  parish,  in  Fleming  Street,  Kingsland  [250]  Road,  where  they 
have  since  been.  The  arbitrator  found  as  a  fact,  that  there  was  sp.ice  on  the  plaintiU's 
said  promises  on  which  the  defendant  might  have  stacked  the  said  building  materials 
after  they  had  so  been  taken  down  and  placed  within  the  said  hoarding  ;  but  that,  if 
the  plaintill"  was  entitled  to  remove  them  away,  the  stone-yard  was  a  convenient  place 
tu  icmove  them  to.  lie  fomid  as  a  fact  that  the  defendant  removed  the  .said  l>uilding 
mateiials  to  the  said  stone-yard,  ami  detained  ami  still  detains  them  thei'e  as  a  security 
and  pledge  for  the  costs  and  exi)enses  of  so  taking  down  or  sotting  iKick  the  said 
building  as  aforesaid,  in  the  bona  liile  belief  lli.it  he  w.is  and  is  cntitlivl  so  to  do  nniler 
the  said  alleged  rc^solution  of  the  vestry  of  the,  19th  of  .lunc,  18.")(),  and  under  no  other 
resolution  or  order  of  the  said  vestry  ;  and  that  the   plaintill'  could   imt  h.ivc  ulitiiined 
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the  said  materials  back,  without  paying  the  said  costs  and  expenses.  He  found  as  a 
fact  that  the  said  costs  and  expenses  had  never  been  demanded  of  the  plaintiff;  and 
that  no  account  of  them  had  ever  been  rendered  to  him.  He  also  found  as  a  fact,  that 
the  plaintiff'  never  asked  for  such  account,  nor  demanded  that  the  said  building 
materials  should  be  delivered  to  him. 

Early  in  the  year  1856,  one  Hutchinson  had  contracted  verbally  with  the  plaintiff 
to  take  the  said  house  and  premises  from  the  plaintiff  for  a  baker's  and  confectioner's 
shop,  for  a  term  of  twenty-one  years,  determinable,  at  the  option  of  Hutchinson,  at 
the  end  of  seven  or  fourteen  years,  at  a  rent  of  351.  per  annum.  By  the  terms  of  the 
contract,  Hutchinson  was  to  be  let  into  possession  at  Midsummer,  1856  ;  and  the  first 
quarter's  rent  was  to  be  paid  at  Michaelmas,  1856  ;  and  he  was  to  put  in  his  own  oven 
and  shop-front.  He  was  able  and  willing  to  perform  his  part  of  the  contract ;  but 
declined,  when  he  was  informed  that  the  building  had  been  set  back  by  the  defen- 
dant ;  and  has  since  [251]  taken  another  house,  and  invested  his  capital  in  it.  At 
the  time  of  the  contract  with  Hutchinson,  the  house  had  been  commenced,  and  had 
been  raised  about  three  feet  from  the  ground,  except  in  front.  The  arbitrator  found 
as  a  fact,  that  the  contract  between  Hutchinson  and  the  plaintiff  contemplated  a 
building  having  the  proportion  which  was  demolished  by  the  defendant  as  aforesaid. 

The  plaintiff  has  done  nothing  towards  reinstating  or  completing  the  said  building 
since  the  acts  complained  of  were  committed. 

A  plan  of  Victoria  Ivoad  was  annexed  to  the  case  and  was  to  be  taken  as  part 
thereof. 

The  plaintiff  contended,— First,  that  the  143rd  section  of  the  18  &  19  Vict.  c.  120, 
contemplates  such  buildings  only  as  are  new  buildings  within  the  Metropolitan 
Buildings  Act,  18  &  19  Vict.  c.  122  ;  that  the  .said  building  of  the  plaintiff  was  not 
a  new  building  within  that  act,  liecause  the  eastern  and  western  walls  thereof  were 
carried  up  higher  than  the  footings  before  and  on  the  1st  of  January,  1856;  and 
therefore  that  the  plaintiffs  building,, was  not  within  the  said  143rd  section, — Secondly, 
that  his  said  building  was  in  Victoria  Road,  and  that  there  was  no  regular  line  of 
buildings  in  Victoria  Road, — Thirdly,  that  the  regular  line  of  buildings  on  the  north- 
eastern side  of  Victoi'ia  Road  was  the  north-eastern  boundary'  of  the  footpath  on  the 
said  north-eastern  side, — Fourthlj',  that  there  was  no  valid  legal  order  or  command  of 
the  vestry  authorizing  the  defendant  to  do  what  he  did,  or  any  part  of  it,  because  the 
motion  to  set  back  his  premises  made  on  the  17th  of  April  was  conclusively  negatived 
by  the  operation  of  the  28th  section,  and  all  the  subsequent  pi'oceedings  of  the  vestry 
were  based  on  the  erroneous  assumption  that  the  said  motion  was  carried  ;  and, 
further,  because  the  result  of  the  show-  of  hands  on  the  said  motion  was  an  [252]  act 
or  resolution  of  the  vestry  never  rescinded  or  altered  in  compliance  with  the  57th 
section, — Fifthly,  that,  at  all  events,  the  removal  of  the  building-materials  to  the 
stone-yard,  and  the  detention  of  them  there,  were  and  are  wholly  unjustified,  and  the 
defendant's  plea  of  justification  to  the  second  count  not  proved. 

The  defendant  contended,  that  the  plaintiff's  building  was  erected  in  violation  of 
the  143id  section  ;  that  the  vestry  were  well  warranted  in  making,  and  did  make,  a 
valid  order  on  him,  as  their  surveyor  and  servant,  to  demolish  or  set  back  the  said 
premises  ;  and  that  he  had  acted  in  all  respects  within  the  authority  conferred  on  him 
by  such  valid  order. 

If  the  plaintiff  was  entitled  to  have  the  verdict  entered  for  him  only  on  the  issues 
on  the  second  count,  the  arbitrator  found  the  damages  to  which  he  was  entitled, 
to  be  121. 

If  the  plaintiff  was  entitled  to  have  the  verdict  entered  for  him  only  on  the  issues 
on  the  first  count,  but  was  only  entitled  to  have  damages  for  the  demolition  of  the 
house,  he  found  the  damages  to  which  he  was  entitled,  to  be  951. 

If  the  plaintiff  was  entitled  to  have  the  verdict  entered  for  him  on  the  issues  on 
the  first  count  only,  but  was  entitled  to  indemnity  for  the  loss  of  Hutchinson's  con- 
tract, then  he  found  the  damages  to  which  he  was  entitled,  to  be  1651. 

If  the  plaintift'  was  entitled  to  have  the  verdict  entered  for  him  on  all  the  issues, 
then  he  found  the  damages  to  which  he  was  entitled,  to  be  1071.,  or  1771.,  according 
as  he  was  or  was  not  entitled  to  damages  in  respect  of  the  loss  of  his  said  contract 
with  Hutchinson. 

Montagu  Chambers,  t^).  C.  (with  whom  was  Barnard),  for  the  plaintifl'.  The  first 
question  is,  whether  the  defendant  was  justified  in  demolishing  the  plaintiff's  pre-[253]- 
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mises  by  the  143rd  section  of  the  Metropolis  Local  Management  Act,  IS  &  19  Vict. 
c.  120.  That  section  enacts  that,  "no  building  shall,  without  the  consent  in  writing 
of  the  Meti'opoliUm  Board  of  Works,  be  erected  l)eyond  the  regular  line  of  buildings 
in  the  street  in  which  the  same  is  situate,  in  case  the  distance  of  such  line  of  buildings 
from  the  high\va\'  do  not  exceed  thirty  feet,  or  within  thirt}'  feet  of  the  highway 
where  the  distance  of  the  line  of  buildings  therefrom  amounts  to  or  exceeds  thirty 
feet,  notwithstanding  there  l)eing  gardens  or  vacant  spaces  between  the  line  of 
buildings  and  the  highway ;  and,  in  case  any  building  be  erected  contrary  to  this 
enactment,  it  shall  he  lawfid  for  the  vestry  or  district  board  in  whose  parish  or 
district  such  building  is  situate,  to  cause  the  same  to  be  demolished  or  set  l)ack  (as 
the  case  may  re(juire),  and  to  i-ecover  the  expenses  incurred  liy  them  from  the  owner 
of  the  premises,  in  manner  provided  by  this  act."  This  provision,  which  came  into 
operation  on  the  1st  of  January,  18.56,  contemplates  that  which  shall  be  done  in 
future.  The  8th  section  of  the  Metropolitan  Buildings  Act,  18  &  19  Vict.  c.  123, 
enacts  that  "  a  building  shall  be  deemed  to  be  new  whenever  the  inclosing  walls  thereof 
have  not  been  carried  higher  than  the  footings  previously  to  the  1st  of  January',  18-5t> : 
any  other  building  shall  be  deemed  to  be  an  old  building."  The  ease  shews  that  the 
building  in  (juestion  was  an  "  old  building  ; "  for,  it  finds  that  the  eastern  and  western 
walls  close  up  to  the  footpath  in  Victoria  Road  had  been  carried  up  higher  than  the 
footings  before  the  1st  of  January,  18-56.  The  plan  shews  the  state  of  the  buildings 
in  the  Victoria  Koad  at  the  time  the  act  came  into  operation.  The  court  is  called 
upon  for  the  first  time  to  .say  what  is  "  the  regular  line  of  buildings  in  the  street."  Is 
this  to  be  determined  by  reference  to  Nos.  1  and  2  Piioiy  Terrace !  or  by  Nos.  3,  4, 
5,  6,  and  7  ?  [254]  or  by  Nos.  8  and  9?  or  by  Nos.  1  and  2  Boundary  Cottages? 
There  is  nothing,  it  is  submitted,  in  the  Local  Management  Act,  or  in  the  statements 
in  the  case,  to  interfere  with  the  plaintift's  right  to  build  close  up  to  the  footpath. 

Then,  as  to  the  vestry  proceedings, — it  does  not  appear  from  the  facts  found  l>y 
the  ai'l)itrator  that  the  twenty-five  vestrymen  who  voted  for  the  demolition  of  the 
plaintitt's  premi.ses  formed  the  majority  of  those  present  on  the  17th  of  April.  The 
resolution  jiroposed  at  the  first  vestry  meeting,  on  the  I  7th  of  April,  was  conclusively 
negatived  by  the  show  of  hands,  and  the  statute  and  bye-law  do  not  authorize  a 
subsequent  division  or  poll ;  they  give  the  vestry  the  option  to  proceed  by  the  one 
mode  or  the  other,  but  not  by  both.  And,  assuming  the  resolution  then  come  to,  to 
have  been  valid,  it  was  not  acted  upon,  and  those  passed  at  the  subsequent  meetings 
were  mere  nullities. 

At  all  events,  the  plaiiitill'  is  entitled  to  recover  upon  the  second  count.  The 
I'cmoval  of  the  materials  to  the  stone-yard  was  clearly  unjustifiable.  [Willes,  -1.  The 
defendant  certainly  had  no  right  to  insist  upon  a  lien  on  them  for  the  expenses.] 

The  plaintitiis  entitled  to  recover  all  the  damages  assessed,  and  the  amendment  of 
the  second  count  was  pro])ci'ly  made. 

Macauley,  C,)  C.  (with  whom  was  Raymond),  contra,  [("rowder,  J.  desired  him  to 
confine  his  argument  to  the  fii'st  point,  viz.  whether  the  building  in  question  was  an 
"old  building,"  and  to  the  question  raised  on  the  second  count.]  The  first  point 
admits  of  two  answers.  In  the  first  place,  the  arbitrator  finds  that  the  inclosing  walls 
were  not  built  before  the  1st  of  January,  1856.  The  eastern  and  western  walls  were 
not  erected  for  the  purpose  of  ai\y  building,  but  wei'e  mere  [255]  l)<)undary  walls  to 
the  piece  of  land.  The  agreement  under  which  the  plaintil!  took  the  land  from 
Glarkson  was  dated  the  23rfl  of  Febiiiary,  1856  ;  and  the  ])laintitl'  did  not  commence 
building  his  house  until  February.  In  the  next  place,  though  an  "old  building"  for 
the  piu'poso  of  the  Metropolitan  Buildings  Act,  it  would  not  necessarily  bo  so  for  the 
pui'poso  of  the  -Metropolitan  l,ocal  Management  Act.  The  two  statutes  are  not  in 
pari  materia  ;  they  have  totally  dilierent  objects  in  view. 

Then,  as  to  the  second  coiuit, — there  is  no  statement  therein  of  anything  which 
amounts  to  a  conversion.  The  asportation  of  the  materials  to  a  convenient  pl.ice  of 
deposit  was  perfectly  justifiable.  If  tiie  defendant  Wius  authorized  to  demolish  the 
oft'ending  portion  of  the  building,  he  was  authorized  to  do  all  that  was  reasonably 
neccssaiy  to  carry  out  that  object.  He  could  not  leave  the  materials  incumbering  tiio 
highway  :  and  he  would  have  been  guilty  of  a  trespass  if  he  h.ul  gone  upon  tho 
plaintifi's  premises  to  de])osit  them  there.  The  arbitrator  finds  th.it  the  stone-yarl  Wiis 
a  convenient  place  to  remove  tho  m.iterials  to.  [Crowdci-,  .1.  Convenient  for  whom? 
He  does  not  say  that  it  was  convenient  for  tho  use  of  llie  pl.iintiir.  ]     He  may  fairly 
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be  assumed  to  have  meant  so  :  his  finding  has  reference  to  the  pleadings  which  were 
before  him.  Then  it  is  said  that  the  defendant  detains  the  materials  as  a  security 
and  pledge  for  the  costs  and  expenses  of  taking  down  the  building.  But  the  arbi- 
trator has  not  found  that  the  defendant  claimed  a  lien  upon  the  materials :  and,  if  the 
act  of  removal  was  lawful,  the  mere  intention  to  insist  upon  a  lien  could  not  make  it 
unlawful.  If  a  man  distrains  cattle  damage  feasant,  the  quality  of  the  act  could  not 
be  in  any  degree  altered  or  affected  by  his  ha\ing  told  some  third  person  that  he 
means  to  detain  the  cattle  until  the  owner  pays  him  [256]  10001.  In  Cicncther  v. 
liaimboltoM,  7  T.  R.  6.54,  it  was  held,  that,  in  trespass  for  breaking  and  entering  the 
plaintiff"s  close,  and  taking  his  goods,  the  defendant  may  justify  under  sufficient  legal 
process,  if  he  had  it  in  fact  at  the  time,  although  he  declared  then  that  he  entered 
for  another  cause.  And  Lord  Keuj'on  said  :  "  I  never  understood  that  a  man  was 
bound  to  justify  a  distress  for  the  cause  which  he  happened  to  assign  at  the  time  it 
was  made.  If  he  can  shew  that  he  had  a  legal  justification  for  what  he  did,  that  is 
sufficient.  A  man  maj'  distrain  for  rent,  and  avow  for  heriot  service."  [Crowder,  J. 
The  taking  the  materials  to  the  stone-3'ard  was  for  the  expiess  purpose  of  claiming  a 
lien.  It  is  obvious  he  did  that  for  his  own  purposes.  I  do  not  see  how  you  can  get 
over  that.]  If  the  defendant  did  no  more  than  he  had  a  legal  right  to  do,  what  he 
said  or  intended  does  not  afi'ect  the  validity  of  his  act :  Stevenson  v.  Xeiniham,  13  C.  B. 
285.  [Crowder,  J.  That  is  the  infirmity  of  your  argument.  The  defendant  had  no 
right  to  remove  the  materials  from  the  hoarding  to  the  stone-yard.]  There  was  no 
demand  here :  and  this  is  eminently  one  of  those  cases  where  a  demand  and  refusal 
are  necessary.  The  asportation  is  mere  aggravation  :  Woods  v.  Durmnt,  16  M.  ife  W. 
149.  A  mere  wrongful  asportation  of  a  chattel  does  not  necessarily  amount  to  a 
conversion,  unless  the  taking  or  detention  of  the  chattel  is  with  intent  to  convert  it 
to  the  taker's  own  use,  or  that  of  some  third  person,  oi'  unless  the  act  done  has  the 
effect  eithei-  of  desti-oying  or  changing  the  quality  of  the  chattel :  Fouldes  v.  irUlouyhhy, 
8  M.  &  W.  540;  Sinnncms  y.  LiUysto-w.,  22  Law  J.,  Exch.  217.  To  constitute  a  con- 
version of  goods,  there  must  be  some  repudiation  by  the  defendant  of  the  owner's 
right,  or  some  exercise  of  dominion  over  them  by  him  inconsistent  with  such  right : 
Ileakl  V.  Care;/,  11  C.  B.  977.  Here,  the  defendant  was  not  [257]  asserting  a  right': 
he  was  acting  in  the  performance  of  a  public  duty. 

Crowder,  J.  I  am  of  opinion  that  there  must  be  judgment  for  the  defendant  on 
the  first  count,  and  for  the  plaintiff'  in  the  count  in  trover.  As  to  the  questions  arising 
upon  the  first  count,  they  arise  under  the  18  &  19  Vict.  c.  120,  and  mainly  under  the 
14.3rd  section.  This  being  an  act  to  regulate  the  building  of  streets,  that  section 
enacts  that  "  no  building  shall,  without  the  consent  in  writing  of  the  Meti'opolitan 
Board  of  Works,  be  erected  beyond  the  regular  lino  of  buildings  in  the  street  in  which 
the  same  is  situate,  in  case  the  distance  of  such  line  of  buildings  from  the  highway 
do  not  exceed  30  feet,  or  within  30  feet  of  the  highway  where  the  distance  of  the  line 
of  buildings  therefrom  amounts  to  or  exceeds  30  feet,  notwithstanding  there  being 
gardens  or  vacant  spaces  between  the  line  of  buildings  and  the  highway  :  and,  in  case 
any  building  be  erected  contrary  to  this  enactment,  it  shall  lie  lawful  for  the  vestry 
or  district  board  in  whose  parish  or  district  such  building  is  situate,  to  cause  the  same 
to  be  demolished,  or  set  back,  as  the  case  may  require,  and  to  recover  the  expenses 
incurred  Ijy  them  from  the  owner  of  the  premises  in  manner  provided  hy  this  act "  (a). 
It  appears  fi'om  the  case  that  there  is  a  road  called  Victoria  Road,  with  certain  buildings 
on  the  north  side, — to  the  extreme  west  Priory  Teirace,  consisting  of  nine  houses, 
then  Nos.  1  and  2  Boundary  Cottages,  and  then  another  terrace  consisting  of  twelve 
houses,  called  Portland  Terrace  ;  and  to  the  extreme  east  three  houses  and  other  two 
in  course  of  erection.  To  the  west  of  Priory  Terrace,  there  are  also  ceitain  [258] 
houses  numbered  respectively  1,  2,  3,  and  4,  abutting  on  Marlborough  Road.  The 
end  house.  No.  4,  marked  A.  on  the  plan,  is  divided  from  Victoria  Road  by  a  wall. 
It  seems  that  a  poi'tion  of  the  premises  marked  A.  is  skirted  by  that  wall  and  a  zinc 
flat.  The  premises  erected  liy  the  plaintiff',  marked  B.  upon  the  plan,  are  at  the  west 
end  of  Priory  Terrace,  and  immediately  behind  the  premises  in  Marll)orough  Road 
marked  A.  In  erecting  those  pj'emiscs,  the  plaintiff'  placed  his  house  very  near  to  the 
line  of  the  footpath,  anil  a  considerable  distance  in  advance  of  the  line  of  any  of  the 
other  houses.     The  defendant,  in  exercise  of  the  authority  conferred  upon   him  as 

(a)  To  be  ascei'tained  and  determined  by  and  recovered  before  two  justices,  s.  225. 
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surveyor  to  the  vestry  under  the  143rd  section  of  the  act,  has  removed  so  much  of 
the  house  as  projected  beyond  the  regular  line  of  buildings  in  Victoria  Road.  The 
plaintiff  insists  that  he  had  no  right  to  do  .so.  In  the  fir.st  place,  it  is  contended  that 
the  l)uilding  was  not  within  the  act  at  all ;  for  that  the  1 43rd  section  applies  to  new 
buildings,  and  the  f<th  section  of  the  Metropolitan  Buildings  Act,  IS  &  19  Vict.  c.  122, 
shews  that  this  is  not  a  new  building.  That  section  enacts  that  "  a  building  shall  be 
deemed  to  he  new  whenever  the  inclosing  walls  thereof  have  not  been  carried  higher 
than  the  footings  previously  to  the  1st  of  .Januar}',  1856  :  any  other  building  shall  be 
deemed  to  be  an  old  building."  The  case  finds  that  before  the  1st  of  .Jauuar}',  1856, 
there  were  two  walls,  one  at  the  east  and  the  other  at  the  west  side  of  the  plaintifTs 
land,  which  commenced  at  or  near  the  footpath,  and  which  had  before  that  date  been 
carried  higher  than  the  footings,  and  which  subsequently  became  part  of  the  house. 
In  constructing  the  house,  in  the  month  of  February,  the  then-existing  east  and  west 
walls  before  described  were  first  reduced  in  height,  but  not  taken  down  to  the  footings, 
and  afterwards  carried  up  to  the  full  height  of  twenty-two  [259]  feet.  The  north 
wall,  both  footings  and  superstructure,  was  then  built  for  the  first  time.  The  south 
wall  has  never  had  footings,  as  the  house  was  intended  for  a  baker's  shop.  The  arbi- 
trator thei'efore  finds  as  a  fact  that  the  "inclosing  walls"  of  the  building  so  erected 
by  the  plaintitl  had  not  lieen  carried  al)0ve  the  footings  on  or  previously  to  the  1st  of 
January,  l'S.56.  Now,  the  first  answer  given  on  the  part  of  the  defendant,  is,  that 
there  is  no  connection  between  the  two  acts, — that  there  is  nothing  to  shew  that  the 
term  "new  building"  in  the  8th  section  of  the  18  &  19  Vict.  c.  122,  is  a  definition 
of  that  referred  to  in  the  143rd  section  of  the  18  &  19  Vict.  c.  120.  But,  looking  at 
the  facts,  it  seems  to  me  that  the  objection  admits  of  this  answer.  At  the  time  the 
act  came  into  operation,  the  two  walls  called  the  east  and  west  walls  were  not  con- 
nected with  any  building:  liut  they  became  so  afterwards.  Therefore,  even  if  the 
8th  section  of  the  Meti'opolit.ui  Buildings  Act  did  apply,  the  facts  negative  this  being 
an  old  building;  and,  if  impropei'ly  erected  as  regards  the  line  of  buildings  in  Victoria 
Koad,  it  is  within  the  143rd  section  of  the  18  &  19  Vict.  c.  120.  Then  it  was  said 
that  the  plaintiff"  was  at  liberty  to  build  his  house  up  to  the  footpath.  It  seems  to  me, 
however,  that  so  to  construe  the  act  would  be  to  make  it  utterly  useless.  The  case 
finds  that  the  houses  in  Priory  Terrace,  Boundary  Cottages,  and  Portland  Terrace, 
are  built  in  .symmetrical  blocks  close  up  to,  or  at  a  distance  of  nine  inches  from,  an 
imaginary  line  drawn  from  No.  1  Priory  Terrace,  to  No.  12  Portland  Terrace.  From 
this  it  is  argued,  on  the  part  of  the  plaintiff,  that  there  is  no  "  regular  line  of 
buildings  "  in  this  road.  The  arbitiator,  however,  finds  that  there  is  a  regular  lino 
of  buildings, — which  need  not  be  a  mathematical  line, — and  that  the  house  in  question 
was  built  l)eyond  that  line.  The  object  of  this  [260]  part  of  the  act  evidently  was 
the  maintaining  an  appearance  that  should  he  ornamental.  It  seems  to  me  that  the 
ease  falls  within  the  143rd  section,  and  that  the  vestry  were  right  in  taking  steps  to 
demolish  the  offending  structure.  Then  certain  ([uestions  ai'e  raised  as  to  the  pro- 
ceedings at  the  vestry  meetings.  It  is  said  that  the  resolution  proposed  at  the  meeting 
of  the  17th  of  April  was  conclusively  negative<i,  ]>y  reference  to  the  28th  section  of  the 
act,  and  the  bye-law  made  under  the  authority  of  the  202n(l  .section.  By  one  of  those 
bye-laws  made  for  regulating  the  proceedings  of  vestries,  it  is  provided  that  "all 
questions  shall  be  determined  by  a  show  of  hands,  or  by  a  division,  if  domamled,  with 
the  names  recorded."  At  the  meeting  of  the  17th  of  Api-il,  a  resolution  was  proposed 
to  the  effect  that  Te.ar  be  directed  to  set  back  the  premises  illegally  built  beyond  the 
regular  line  of  buildings,  witiiin  seven  days  ;  and,  in  case  of  non-compliance,  that  the 
surveyor  be  directed  to  cause  the  .same  to  be  demolished.  A  show  of  iiands  took  place, 
when  there  apjieai-ed  fourteen  for  the  motion  and  fourteen  against  it.  A  di\ision  was 
then  demanded,  when  there  ap])eared  to  be  a  majority  of  seven  in  fa\'mn' of  the  resolu- 
tion. It  was  insisted  that  U])oii  the  show  of  hands  there  was  an  end  of  the  I'csolution  ; 
for,  that  the  true  meaning  of  the  bye-law  is,  to  give  the  parties  tiie  option  to  vote  by 
show  (jf  hands  or  by  division,  and  that,  iiaving  taken  the  one  course,  they  could  not 
afterwards  resort  to  the  other.  That  would  be  contrary  to  all  one's  experience.  I'lleetions 
of  mcnilicrs  of  parliament  are  invariably  made  by  show  of  hands,  followed  by  a  poll. 
Nothing  can  be  more  clear.  The  proceeilings  were  perfectly  good,  and  the  resolution 
valid  within  the  act.  Then  it  is  said  that,  a-ssuming  the  resolution  at  that  meeting  to 
have  been  a  valid  one,  it  was  not  the  resolution  that  w<is  acted  upon.  It  .appears  that 
there  was  another  vestry  meeting  held  on  tlu^  Sth  of  .May,   when,  it  lieing  movetl 
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[261]  that  the  resolution  of  the  17th  of  April  be  carried  into  execution,  an  amendment 
was  proposed  that  the  plaintiff  should  have  foui-teen  daj's'  notice  to  set  back  his 
premises ;  and  the  amendment  was  carried.  This  made  an  end  of  the  former  resolu- 
tion :  and  the  plaintiff  had  the  benefit  of  the  additional  fourteen  days'  delay.  The 
plaintiff  having  failed  to  obey  this  last  injunction,  it  became  necessary  to  convene 
another  meeting  of  the  vestry.  Accordingly,  on  the  1 9th  of  June,  another  meeting 
was  held,  when  it  was  proposed  that  "  the  chief  surveyor  be  ordered  to  demolish  the 
building  erected  by  Mr.  Tear  beyond  the  regular  line  of  buildings  near  Priory  Terrace, 
Victoria  Road,  in  accordance  with  the  act  18  &  19  Vict.  c.  120 ; "  and  this  was  carried 
by  a  majority  of  eighteen.  That  was  a  perfectly  separate  motion.  The  result  was 
conimuin'cated  to  the  plaintiff',  and,  on  the  24th  of  .lune,  the  building  was  demolished. 
I  think  the  defendant  was  perfectly  justified,  and  consequently  that  he  is  entitled  to 
judgment  upon  the  first  count.  'I'hen  comes  the  count  in  trover.  I  cannot  help 
regretting  that  our  decision  should  turn  upon  so  small  a  matter.  I  cannot  construe 
the  finding  of  the  arbitrator  otherwise  than  as  I  have  already  suggested  in  the  course 
of  the  argument.  The  building  having  been  taken  down,  it  appears  that  the  materials 
were  at  first  placed  within  a  hoarding  in  the  carriage- way,  and  that  they  were  after- 
wards corneyed  to  a  stone-j'ard  belonging  to  the  parish,  which  the  arbitrator  found 
to  be  a  convenient  place  to  remove  them  to.  The  arbitrator,  however,  further  finds 
"that  the  defendant  removed  the  said  buildirrg-materials  to  the  said  stone-yar'd,  and 
detained  and  still  detains  them  ther-e  as  a  security  arrd  pledge  for  the  costs  and  expenses 
of  so  taking  down  or  setting  back  the  .said  building  as  afor'csaid,  in  the  bona  fide  belief 
that  he  was  and  is  entitled  so  to  do  urrder  the  said  alleged  r-esolution  of  [262]  the 
vestry  of  the  19th  of  June,  1S.56,  and  under  rro  other  resolution  or  or-der  of  the  said 
vestry  ;  aird  that  the  plaintiff  could  not  have  obtained  the  said  materials  back  without 
payirrg  the  said  costs  arrd  expenses."  I  think  it  is  impossible  to  avoid  coming  to  the 
conclusion  that  the  defendant  has  beerr  guilty  of  a  conversion.  It  is  said  that  the  fact 
of  the  defendant  havirrg  intended  to  claim  a  lien  on  the  materials  for  his  costs  and 
expenses  was  immaterial  so  long  as  that  intention  was  not  communicated  to  anybody. 
We  must,  however,  give  a  fair  and  reasoirable  constructiorr  to  the  finding  of  the 
arbitrator-.  Reliance  is  also  placed  irpon  the  finding  of  the  arbitr-ator  that  the  storre- 
yard  was  a  convenient  place  for  the  deposit  of  the  materials.  But  it  is  rather  vague 
to  say  that  any  place  is  convenierrt  to  stow  away  property  of  this  sort,  that  places  it 
out  of  the  control  of  the  owner.  'I'here  is  rrothirrg  to  shew  that  the  materials  were 
carried  to  the  storre-yar-d  for  the  benefit  of  the  plaintiff":  orr  the  contrary,  it  is 
aburrdantly  clear  that  the  defendairt  had  an  eye  to  his  own  berretit  only.  There  must, 
ther-efor-e,  be  a  verdict  for  the  plaintiff' on  the  second  count,  for  121. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  there  is  nothing  irr 
the  Sth  section  of  the  18  &  19  Vict.  c.  122,  to  take  the  building  in  questiorr  out  of  the 
operation  of  the  143rd  section  of  the  IS  &  19  Vict.  c.  120:  the  walls  called  the  east 
and  west  walls  were  mere  boundary  walls,  and  not  external  walls  of  a  building.  It 
is  said  that  there  does  not  appear  to  have  been  any  regular  line  of  building,  in  the 
place  irr  question,  within  the  meaning  of  the  14.3r-d  section  of  the  Metropolis  Local 
Management  Act.  That  is  a  question  of  fact.  The  "regular  line  of  buildirrgs" 
mentioned  irr  that  section  cannot  possibly'  mean  a  geometrical  lirre ;  it  must  mean 
substarrtially  such  a  [263]  line  as  shall  preserve  uniformitj'  of  appearance.  The 
arbitr-ator,  as  it  seems  to  me,  has  disposed  of  this  question,  bj'  firrdirrg  that  ther-e  is 
in  poirrt  of  fact  a  i-egular  line  of  buildings  fr-om  No.  1  Prior-y  Terr-ace,  to  No.  12 
Portlarrd  Terrace.  Therr  it  is  said  that  the  surveyor  had  no  authority  to  remove  the 
buildirrg,  because,  when  the  resolution  was  put  to  a  show  of  hands  at  the  fir-st  vestry 
meeting,  and  the  rrumber-s  were  equal,  that,  accordirrg  to  the  true  constructiorr  of  the 
bye-law,  disposed  of  the  matter,  and  there  could  not  legally  be  a  poll.  The  rule  upon 
this  subject  is  well  stated  by  Sir  William  Scott,  in  a  case  of  Anthony  v.  Sccjcr,  1  Hagg. 
Consist.  R.  9,  13, — "Where  a  poll  is  demanded,  the  election  commences  with  it,  as 
beirrg  the  regular  mode  of  popular  elections ;  the  show  of  hands  being  orrly  a  r-ude  and 
imper-fect  declaration  of  the  elector-s.  It  oftens  happerrs,  that,  on  a  show  of  hands, 
the  person  has  a  majority  who  on  a  poll  is  lost  in  a  mirrority ;  arrd,  if  the  parties  could 
afterwards  recur  to  the  show  of  harrds,  there  would  be  no  certainty  or  regirlarity  iir 
elections.  I  am  of  opirrion,  therefore,  that,  when  a  poll  is  demanded,  it  is  an  abarrdon- 
ment  of  what  was  dorre  before,  and  that  everything  arrterior  is  rrot  of  the  srrbstanco  of 
the  election,  iror  to  be  so  r-eceived."     It  is  clear,  therefore,  that  a  demarrd  of  a  poll  or 
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division  does  away  with  the  previous  show  of  hands.  That  objection  cannot  be 
sustiiiued.  And  this  seems  to  me  to  dispose  of  the  tiist  count  in  favour  of  the  defen- 
dant. As  to  the  second  count,  I  apprehend  that  a  person  is  guilty  of  a  conversion, 
if  he  takes  away  the  goods  of  another  for  the  purpose  of  depriving  that  other  of  the 
use  of  them  and  acquiring  the  use  of  them  himself.  It  seems  to  me  that  that  was  the 
defendant's  object  in  removing  the  building-materials  to  the  stone-yard, — to  enable 
him  the  better  to  enforce  his  claim  of  lien.  That  clearly  was  a  wrongful  deprival  of 
the  [264]  i)laintift'  of  the  use  of  his  goods.  The  circumstance  of  the  materials  being 
tiiken  in  order  to  enforce  an  unfounded  claim  of  lien,  distinguishes  the  cases  from  those 
cited.  There  will,  therefore,  be  judgment  for  the  defendant  upon  the  first  count,  and 
for  the  plaintiff  on  the  second  count,  for  1 21. 
Judgment  accordingly. 

John  Peacock,  Appellant ;  The  Queen,  Respondent.    April  28th,  1 858. 

[S.  C.  27  L.  J.  C.  P.  224  ;  6  W.  R.  .517.  Followed,  Woodlwme  v.  Woods,  1859,  29  L.  J. 
M.  C.  150 ;  Moi-ffan  v.  Ednwds,  1860,  5  H.  &  N.  418.  Distinguished,  Park  Gate  Iron 
(Jompiany  v.  Coaies,  1870,  L.  R.  5  C.  P.  637.  Not  followed  on  point  as  to  costs, 
Gi'eat  -Northern  ami  London  and  North  IFestern  Joint  Committee  v.  Inett,  1877, 
2  Q.  B.  I).  284.] 

_  Sunday  is  to  be  computed  in  the  three  days  allowed  for  an  application  to  justices  to 
state  a  case  for  the  opinion  of  one  of  the  superior  courts  under  the  20  ife  21  Vict. 
0.  43,  s.  2,  although  it  lie  the  last  day. 

This  was  an  information  preferred  by  .James  Bell,  inspector  of  police,  against  John 
Peacock,  an  alehouse  keeper;  for  that,  "on  the  20th  of  December,  1857,  at  Sutton 
Bridge,  in  the  parish  of  Sutton  St.  Mary,  in  the  pai'ts  of  Holland,  Lincolnshire,  the 
said  John  Peacock,  being  then  a  beer-house  keeper,  and  duly  licensed  to  sell  l)eer,  ale, 
and  porter  and  exciseable  liquors  by  retail  to  be  drunk  and  consumed  in  his  house  and 
premises  there  situate,  under  the  provisions  of  the  statutes  in  that  case  made  and 
provided,  did  keep  his  said  house  and  premises  (the  said  day  being  Sunday)  open  for 
the  sale  of  beer  after  the  hour  of  eleven  o'clock  at  night,  to  wit,  at  thirty-five  minutes 
past  eleven  o'clock  at  night  of  the  same  day  ;  being  in  the  .said  parish  of  Sutton 
St.  Mary,  the  population  of  which,  according  to  the  last  parliamentary  census,  exceeded 
two  thousand  five  hundred  persons ;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided." 

Aftei'  hearing  the  parties,  and  the  evidence  adduced  by  them,  the  magistrates  at 
a  petty  session  held  on  the  30th  of  December,  1857,  convicted  the  said  John  Pea-[265]- 
cock,  as  an  alehouse  keeper,  of  the  said  oiVence,  under  the  18  &  19  Vict.  c.  118,  s.  1, 
and  adjudged  him  to  forfeit  and  pay  the  fine  oi-  penalty  of  5s.  and  costs. 

The  said  .John  Peacock,  Ijcing  dissatisfied  with  the  said  determination,  as  being 
erroneous  in  point  of  law,  applied  for  a  case  for  the  opinion  (jf  this  court  puisuant  to 
the  20  &  21  Vict.  c.  43  :  whereupon  the  justices  stated  the  following  case  : — 

"The  defendant  having  appeared  upon  summons  before  us  to  answer  to  the  said 
information,  it  was  thereupon  proved  on  the  part  of  the  .said  prosecutor,  by  the  evidence 
of  a  police-constiible,  that  the  said  John  Peacock  was  keeping  and  carrying  on  the 
business  of  an  alehouse  keeper  at  an  inn  called  the  Crown,  situate  at  Sutton  Bridge 
aforesaid  ;  and  that,  about  half  past  eleven  o'clock  on  the  night  of  Sunday,  the  20th 
of  December  last,  the  police  on  duly,  being  atti'acted  by  a  noise  inside,  entered  the 
.said  alehouse,  and  there  found  four  men  in  a  lowei'  room, — one  of  them  (one  of  the 
strangers  after-mentioned)  having  a  glass  of  rinn-and-water  in  his  hand  at  the  time, 
and  being  diunk  and  noi.sj'  ;  that  three  of  such  four  ])ersons  were  strangers,  and  the 
fourth  was  known  to  the  police  to  be  a  resident  at  Sutton  Bridge  afoicsaid,  but  not 
a  lodger  in  the  said  alehouse  kept  by  the  .sai<l  .John  I'cacock. 

"  It  was  alleged  in  re|)ly,  by  the  .said  John  Peacock  in  person,  but  no  proof  lenderod 
or  given  by  him,  that  the  three  strangers  in  (|nestion  were  travellers  resting  theie  for 
the  night  with  droves  of  beast,  which  they  were  tid<ing  into  Norfolk  for  sale  :  and  it 
was  not  disputed  by  him  that  the  other  party  was  a  resident  at  Sutton  Bridge,  and 
not  a  lodger  in  his  .said  house  ;  but  it  was  asserted  that  that  ])arty  neither  was  nor 
bad   been  drinking,  and  sot  up  that  he  was  there  unly  fur  the  |iur]Kj.se  of  reading  the 
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newspaper  and  of  conversation  with  the  drovers.  Peacock  further  objected  that  he 
was  an  old  [266]  licensed  innkeeper,  and  not  a  mere  retail  beer-house  keeper  as  stated 
in  the  information  and  summons :  whereupon  we,  the  undersigned,  did  adjudge  and 
determine  that  the  said  John  Peacock  was  guilty  of  the  offence  so  chai'ged  against 
him  ;  and  that  his  objection  to  the  character  in  which  he  had  been  summoned,  was 
removed  under  the  provisions  of  the  statute  11  &  12  Vict.  c.  43,  s.  1,  by  his  personal 
appearance  before  us :  and  we  did  convict  him  accordingly  in  the  mitigated  penalty 
of  5s.,  besides  costs,  amounting  to  the  sum  of  18s. 

"  If  the  court  shall  be  of  opinion  that  the  said  John  Peacock  was  duly  and  properly 
convicted  of  the  said  offence,  then  the  conviction  shall  be  confirmed.  But,  if  the  court 
shall  be  of  a  contrary  opinion,  then  the  said  conviction  shall  be  quashed." 

Tompson  Chitty  appearing  to  support  the  appeal, 

Beasley,  for  the  respondents,  objected  that  the  application  to  the  justices  for  a  case 
was  made  too  late,  the  adjudication  having  taken  place  on  Thursday,  the  30th  of 
December,  1857,  and  a  case  not  having  been  asked  for  until  Monday,  the  3rd  of 
January,  1858  ;  whereas,  the  statute  requires  it  to  be  done  "  within  three  days"  after 
the  determination. 

Chitty  submitted  that  the  objection  was  waived  by  the  appearance  of  the 
respondents. 

Crowder,  J.  I  think  we  have  no  jurisdiction  to  hear  this  appeal.  The  2nd 
section  of  the  20  &  21  Vict.  c.  43,  provides,  that,  after  the  hearing  and  determina- 
tion by  a  ju.stice  or  justices  of  the  peace  of  any  information  oi-  complaint  which  he  or 
they  have  powei-  to  determine  in  a  summarj-  way,  by  any  law  now  in  force  [267]  or 
hereafter  to  be  made,  either  party  to  the  proceeding  before  the  said  justice  or  justices 
may,  if  dissatisfied  with  the  said  determination,  as  being  erroneous  in  point  of  law, 
apply  in  writing  within  three  days  after  the  same  to  the  said  justice  or  justices  to 
state  and  sign  a  case,  &c.  Unless  that  condition  has  been  complied  with,  we  have  no 
power  to  entertain  the  mattei'  (a)i.  The  statute  giving  that  number  of  days,  and  saying 
nothing  about  Sunday  being  excluded  from  the  computation,  as  in  some  of  the  rules 
of  court  (b),  it  must  be  reckoned  as  one  of  the  three  days.  The  appellant  ought, 
therefore,  to  have  applied  to  the  justices  on  the  Saturday. 

WiLLES,  J.  The  case  of  Rowherry  v.  Morgan,  9  Exch.  730,  is  precisely  in  point. 
The  27th  section  of  the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76, 
impowers  a  plaintiff,  in  case  of  non-appearance  by  the  defendant,  where  the  writ  of 
summons  is  indorsed  in  the  special  form  given  by  the  act,  on  filing  an  affidavit  of 
personal  service,  &c.,  at  once  to  sign  judgment :  "  and  the  plaintiff  may,  upon  such 
judgment,  issue  execution  at  the  expiration  of  eight  days  from  the  last  day  for 
appearance  : "  and  it  was  held  in  that  ease,  that,  where  [268]  Sunday  is  the  last  of 
such  eight  days,  it  is  to  be  reckoned  in  the  computation  as  one  of  those  days,  and 
consequently  that  an  execution  issued  on  the  Mondaj'  was  regular.  In  the  course 
of  the  ai'gument  there,  Martin,  B.,  referred  to  a  case  of  The  Queen  v.  The  Justices  of 
Middlesex,  7  Jurist,  396,  where  one  of  the  questions  turned  upon  the  4  G.  4,  c.  95, 
s.  87,  the  turnpike-act,  which  requires  the  notice  of  appeal  to  be  served  within  six 
days  after  the  cause  of  complaint ;  and  it  was  held,  that,  the  conviction  being  on  the 
2n'd  of  May,  service  of  the  notice  of  appeal  upon  the  9th,  the  8th  being  Sunday,  was  ' 
not  in  time  {a)K 

{ay  See  Nortan,  App.,  The  Toum  Clerk  of  SaMnin/,  Req).,  4  C.  B.  32,  1  Lutw.  Eeg. 
Cas.  538  ;  Pring,  App.,  Eskowt,  Ri-sp.,  4  C.  B.  73,  1  Lutw.  Reg.  Cas.  543  ;  Clarke,  App., 
Beaton,  Re.fji ,  4  C.  B.  76. 

(A)  See  the  174th  rule  of  Hilary  Term,  1853  (13  C.  B.  p.  40),  which  provides,  that, 
"in  all  cases  in  which  any  particular  number  of  days,  not  expressed  to  be  clear  days, 
is  prescribed  by  the  rules  or  practice  of  the  courts,  the  same  shall  be  reckoned 
exclusively  of  the  first  day,  and  inclusively  of  the  last  day,  unless  the  last  day  shall 
happen  to  fall  on  a  Sunday,  Christmas  Day,  Good  Friday,  or  a  day  appointed  for  a 
public  fast  or  thanksgiving,  in  which  case  the  time  shall  be  reckoned  exclusively  of 
that  day  also  " 

(a)''  And  see  The  Queen  v.  The  Justices  of  Middlesex,  17  Law  J.,  M.  C.  111.  By  the 
4th  section  of  the  7  &  8  Vict.  c.  101,  notice  of  an  appeal  against  an  order  of  affiliation 
[269]  is  required  to  be  given  "within  twenty -four  hours  after  the  adjudication."  It 
was  held,  that,  in  computing  the  twenty-four  hours  for  that  purpose,  Sunday  is  to  be 
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Byles,  J.  I  am  of  the  same  opinion.  Sunday,  at  common  law,  is  just  like  any 
other  day.  By  the  11  G.  4  &  1  W.  4,  c.  70,  s.  G,  Trinity  Tei-m  was  made  to  commence 
on  the  22nd  of  May,  and  "the  first  essoign  or  general  return  day"  was  "the  fourth 
day  before  the  day  of  the  commencement  of  the  term,  both  days  being  included  in 
the  computation."  Where  the  22nd  of  May  happened  to  be  a  Sunday,  for  the  purpose 
of  casting  essoigns,  it  was  still  considered  the  first  day  of  the  term. 

Beasley,  for  the  respondents,  asked  for  costs,  referring  to  the  Gth  section  of  the 
statute,  which  places  the  costs  at  the  discretion  of  the  court. 

WiLLE.s,  J.  That  only  applies  where  the  court  has  jurisdiction.  Here,  we  dismiss 
the  appeal  because  we  have  no  jurisdiction. 

Appeal  dismissed. 

[269]    In  re  Robert  Stirling  Newall,  and  George  Elliot  and 
Richard  Attwood  Glass.    April  30th,  1858. 

[S.  C.  27  L.  J.  G.  P.  337;  4  Jur.  N.  S.  562.  Applied,  Penn  v.  Bihhij,  1866,  L.  R. 
2  Ch.  133;  United  TeUplume  Company  v.  Harrison,  1882,  21  Ch.  D.  745.  See 
Moseley  v.  Victoria  BuLlmr  Companq,  1887,  57  L.  T.  143.  Referred  to,  Siddell  v. 
Fickers,  1888-90,  39  Ch.  D.  98;  15  App.  Gas.  496;  Nuttall  v.  Haryreaves,  [18921 
1  Ch.  34.] 

The  office  of  the  provisional  specification,  under  the  6th  section  of  the  15  &  16  Vict, 
c.  83,  is,  only  to  describe  generally  and  fairly  the  nature  of  the  invention,  and  not 
to  enter  into  all  the  minute  details  as  to  the  manner  in  which  the  invention  is  to 
be  carried  out,  as  in  the  complete  specification  under  s.  9. — A.  was  the  inventor  of 
"  improvements  in  apparatus  emploj'cd  in  laying  down  submarine  electric  telegraph 
wires."  In  the  provisional  specification  filed  pursuant  to  the  6th  section  of  the 
15  &  16  Vict.  c.  83,  the  invention  was  thus  described, — "The  cable  or  rope  con- 
taining the  insulated  wire  or  wiies  is  passed  round  a  cone,  so  that  the  cable  in  being 
drawn  ofl'  the  coil  is  prevented  from  kinking  by  means  of  the  cone,  and  there  is  a 
cylinder  on  the  outside  which  prevents  the  coil  from  shifting  in  its  place."  In  the 
complete  specification,  after  describing  the  invention  in  the  same  terras,  the  inventor 
proceeded  to  say, — "  When  the  wire  or  cable  is  to  be  laid  down,  I  place  over  the 
cone  an  apex  or  top  which  is  conoidal  or  conical,  and  aroiuul  this  I  suspend  several 
rings  of  iron  or  other  metal  by  means  of  coirls,  so  as  to  admit  of  adjustment  at 
vai'ious  heights  over  the  cone.  The  use  of  these  rings  is,  to  pi'event  the  bight  of 
the  rope  fiom  fi3'ing  out  when  going  at  a  rapid  speed,  and  the  combination  of  these 
parts  of  the  apparatus  jjrevents  the  wire  or  cable  from  running  into  kinks  : "  and 
the  claim  at  the  end  was  thus, — "What  I  claim  as  my  invention  is, — first,  coiling 
the  wire  or  cable  round  a  cone, — second,  the  supports  placed  cylindrically  outside 
the  coil  round  the  cone, — third,  the  use  of  rings  in  combination  with  the  cone  as 
described  :" — Held,  that  the  validity  of  the  patent  was  not  affected  by  the  omission 
of  all  mention  of  the  metal  rings  in  the  provisional  specification. — And  held,  that 
the  substitution  by  B.  of  a  cylinder  having  a  domed  or  hemispherical  top,  for  the 
cone  or  the  cone  with  the  conoidal  apex  in  A.'s  apparatus, — A.'s  apparatus  and  B.'s 
l)eing  used  for  the  same  purpose,  and  in  nearly  the  .same  manner, — was  evidence, 
and  strong  evidence,  of  infringement. — A  necessary  and  unavoidable  disclosure  of 
the  invention  to  others,  if  made  in  the  course  of  mere  experiments,  is  not  such  a 
publication  as  will  avoid  the  subse(|uent  gi'ant  of  a  patent, — though  the  same  dis- 
closure, if  made  in  the  course  of  a  profitable  use  of  an  invention  previously  ascer- 
tiiined  to  be  useful,  would  bo  a  publication  :  but  an  experiment  perfoi'med  in  the 
presence  of  otheis,  which  not  only  turns  out  to  be  successful,  but  actually  beneficial 
in  the  particular  instjince,  is  not  necessarily  a  publication,  so  as  to  constitute  a  gift 
of  the  invention  to  the  world. — A.  had  invented  an  improved  apparatus  for  laying 
down  submarine  telegraph  wires ;   and,  after  some  unsatisfactory  and   indecisive 

excluded  ;  and,  coiisci|ucntIy,  whore  the  order  was  made  on  Saturday,  a  notice  of 
appeal  given  on  Monday  was  held  snilicient.  In  Hawliiis,  App.,  Tin:  Oi'ttrscers  of  JFrd 
Derliy,  Jtcsp.,  2  C.  B.  72,  the  last  day  for  giving  notices  of  claims  under  the  Registration 
of  Voters  Act,  6  &  7  Vict.  c.  18,  falling  on  a  Sunday,  a  notice  of  claim  serveii  upon 
the  overseer  on  (hat  dav  was  held  good. 
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experiments  at  the  works  on  shore,  having  entered  into  a  contract  with  government 
for  laying  down  a  telegraphic  cable  in  the  Black  Sea  (the  mode  of  doing  it  being 
left  to  his  discretion),  iitted  a  vessel  with  his  improved  apparatus,  and  used  it 
successfully  on  that  occasion,  and  immediately  afterwaids  took  out  a  patent  for  the 
invention  : — Held,  that  what  was  done  in  the  Black  Sea,  having  been  done  merely 
bv  way  of  experiment,  though  pioductive  of  profit  to  A.,  did  not  amount  to  a 
publication,  so  as  to  preclude  him  from  afterwards  obtaining  the  protection  of  a 
patent  for  his  invention. 

By  a  memorandum  of  agreement  made  and  entered  into  the  9th  of  July,  1856, 
between  Robert  Stirling  Newall,  of  Gateshead-on-Tyne,  wire-rope  and  submarine- 
telegraph  manufacturer  and  contractor,  of  the  one  [270]  part,  and  George  Elliot  and 
Eichard  Attwood  Glass,  of  East  Greenwich,  in  the  county  of  Kent,  wire-rope  and 
submarine-telegraph  manufacturers  and  contractoi's,  of  the  other  part, — reciting  that 
"whereas,  on  the  14th  of  May,  1S5.5,  the  said  R.  S.  Newall  obtained  letters-patent  of 
that  date  to  be  granted  to  him  for  an  invention  under  the  title  of  '  improvements  in 
apparatus  employed  in  laying  down  submarine  electric  telegraph  wires,'  and  such 
letters-patent  were  duly  sealed  on  the  3rd  of  August,  185.5,  the  .said  invention  being 
protected  by  a  provisional  specification  left  by  the  said  R.  S.  Newall  at  the  office  of 
the  commis.sioners  of  patents,  with  his  petition,  on  the  said  14th  of  May,  1855,  and 
a  specification  thereof  was  duly  filed  on  the  14th  of  November,  1855,  pursuant  to  the 
proviso  for  that  purpose  contained  in  the  said  letters-patent :  And  whereas  the  said 
G.  Elliot  and  E.  A.  Glass  have  lately  shipped  on  board  the  ship  '  Propontis '  a  certain 
apparatus  to  be  employed  in  laying  down  submarine  electric  telegraph  wires  between 
Newfoundland  and  the  opposite  coast  of  North  America,  which  is  alleged  by  the  said 
E.  S.  Newall  to  be  an  infringement  of  the  said  letters-patent,  but  which  is  denied  by 
the  said  G.  Elliot  and  R.  A.  Glass ;  and  the  said  G.  Elliot  and  E.  A.  Glass  allege  that 
the  said  letters-patent  are  illegal  and  \'oid  :  And  whereas  the  said  R.  S.  Newall  having 
filed  a  bill  in  the  court  of  Chancery  with  a  view  to  an  injunction  being  obtained, 
proceedings  in  the  said  suit  were  abandoned  only  upon  the  said  G.  [271]  Elliot  and 
E.  A.  Glass  agreeing  to  refer  the  whole  matter  'o  arbitration,  as  after  provided  :"  It 
was  witnessed,  "  that,  in  pursuance  of  the  said  agreement,  the  said  E.  S.  Newall  did 
thereb}',  for  himself,  his  executors  and  administratoi-s,  promise  and  agree  with  and  to 
the  said  G.  Elliot  and  E.  A.  Glass,  their  executors  and  administrators,  and  the  said 
G.  Elliot  and  R.  A.  Glass,  did,  and  each  of  them  did  thereby,  for  himself  and  their 
and  his  executors  and  administrators,  promise  and  agree  to  and  with  the  said  E.  S. 
Newall,  his  executors  and  administrators,  in  manner  following,  that  is  to  say,  that  he 
the  said  E.  S.  Newall,  his  executors  and  administrators,  and  they  the  said  G.  Elliot 
and  R.  A.  Glass,  their  executors  and  administrators,  should  and  would  on  his  and 
their  respective  parts,  save  as  theieinafter  appeared,  abide  by  and  well  and  truly 
observe  and  keep  the  award,  order,  arbitrament,  and  determination  of  T.  W.,  Esq., 
barrister-at-law,  of  and  concerning  the  matters  aforesaid,  so  that  the  said  arbitrator, 
&c.,  &c.  :  And  it  was  agreed,  that,  in  case  the  arbitrator  should  be  of  opinion  that 
there  had  been  an  infringement  of  the  patent  by  the  said  G.  Elliot  and  R.  A.  Glass, 
he  should  give  the  said  R.  S.  Newall  such  compensation  as  he  should  think  the  said 
G.  Elliot  and  R.  A.  Glass  ought  to  pay  for  the  use  of  the  apparatus  then  on  board  the 
'  Propontis,'  in  laying  clown  such  suljmarine  telegraph  wires  as  aforesaid  :  And  it  was 
agreed  that  the  arbitrator  should,  if  required  by  either  party,  state  a  special  case,  so 
as  to  enable  the  parties  to  take  the  opinion  of  one  of  the  superior  courts  of  law  on  any 
point  of  law :  And  it  was  thereby  fuither  agreed  and  declared  between  and  by  the 
said  parties  thereto,  that  the  costs  and  expenses  of  the  said  submission  and  reference, 
and  of  the  award  to  be  made  in  pursuance  thereof,  should  abide  the  event,"  Ac,  &c. 

The  arbitrator  having  taken  upon  himself  the  bur-[272]then  of  the  reference,  and 
having  duly  weighed  and  considered  the  several  allegations  of  the  said  parties,  and 
also  the  proofs,  vouchers,  documents,  and  other  matters  which  had  been  given  in 
evidence  before  him,  made  and  pulilished  his  award  in  writing  of  and  concerning  the 
matters  refen-ed  to  him,  in  manner  following,  that  is  to  say, — he  did  declare  that  the 
said  letters-patent  were  not  illegal  or  void  ;  and  he  did  further  award  and  adjudge 
that  the  defendants  had  infringed  the  said  letters-patent ;  and  he  did  further  award, 
order,  and  direct  that  the  defendants  pay  to  the  plaintiff'  the  sum  of  501.  as  a  com- 
pensation for  the  use  of  the  said  apparatus  on  board  the  "  Propontis  "  in  laying  down 
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the  said  submarine-telegraph  wire  :  And,  in  fnrther  pursuance  of  the  said  agreement  of 
reference,  being  required  by  the  parties  respective!}',  he  did  state  the  following  case 
for  the  purpose  of  enabling  the  parties  to  take  the  opinion  of  the  court  of  Common 
Pleas  on  the  points  of  law  therein  stated  : — 

The  plaintiti"  carries  on  business  at  Gateshead,  and,  in  the  course  of  such  business, 
has  made  and  laid  down  sevei'al  sulnnarine  cables  for  telegraphic  purposes.  The 
defendants  carry  on  business  at  E;ist  tireenwich,  and,  in  the  course  of  such  business, 
have  also  made  and  laid  down  submarine  cables  for  telegraphic  purposes. 

The  plaintitt',  on  the  15th  of  December,  1854,  entered  into  a  contract  with  the 
British  (iovcrnment  to  lay  down  a  telegraphic  submarine  cable  between  Varna  and 
Balaklava,  and  Balaklava  and  Eupatoria,  in  the  Black  Sea ;  in  the  execution  of  which 
contract,  the  apparatus,  the  subject  of  the  letters-patent  dated  the  14th  of  May,  18.55, 
was  employed,  such  employment  taking  place  Ijefore  the  date  of  the  said  letters- 
patent. 

A  copy  of  the  provisional  specification  filed  on  the  application  for  such  letters- 
patent,  and  of  the  specifica-[273]-tion  filed  in  pureuance  of  the  usual  condition  contained 
in  such  letters-patent,  was  anne.xed  to  the  award,  and  was  to  be  taken  as  part  thereof. 
Previously  to  the  making  of  the  contract  for  and  the  laying  down  the  Varna  calile 
by  the  plaintiff",  submarine  cables  for  telegraphic  purposes  had  usually  been  coiled  in 
one  or  more  oval  or  elliptical  coils,  in  the  hold  or  fore  and  aft  of  vessels,  such  coils 
being  made  as  large  as  the  vessel  would  permit.  These  coils  were  supported  on  the 
outside  by  the  part  of  the  vessel  with  which  the  coil  came  in  contact,  and  also  occasion- 
ally by  stays  at  other  parts  of  the  coil  whei'e  the  coil  was  not  in  contact  with  the  sides 
of  the  vessel ;  but  these  coils  were  usually  without  support  in  the  interior :  in  one 
instance,  however,  guano  bags,  and,  in  another  instance,  a  solid  cylinder,  had  been 
introduced  as  a  core  to  fill  up  and  wedge  the  intei'ior  of  the  coil,  and  to  prevent  it 
from  shifting  by  the  motion  of  the  vessel ;  but  such  external  and  internal  supports 
wei-e  removed  previously  to  the  uncoiling  or  laying  of  the  cable,  and  were  not  employed 
or  ad;iptcd  for  the  purposes  described  in  the  specification  of  the  said  patent. 

It  had  been  the  practice,  before  the  date  of  the  said  contract  and  letters-patent,  to 
coil  ropes  and  cables  on  or  about  cones  or  cylinders,  in  the  course  of  manufacture  ; 
also,  telegraph  caliles  had  been  coiled  in  circular  tanks,  such  coils  being  supported  at 
their  extei'ioi'  by  the  vertical  side  of  the  tank,  and  at  their  interior  by  a  cylindrical 
brick  pier  whereby  the  coils  were  preserved  in  a  pi'oper  form,  and  capable  of  being 
subjected  to  water  and  other  experimental  operations  previous  to  the  cable  being 
removed  into  and  stowed  away  in  the  vessel  for  the  jiurpose  of  being  laid  down.  The 
successive  layers  of  such  coils  were  usually  tied  together  for  the  purpose  of  pi'eventiug 
the  dili'erent  layers  being  interlaid,  and  also  to  reUiin  the  successive  layers  in  [274] 
their  places.  In  the  laying  of  these  cables,  one  end  of  the  cable  was  passed  out  from 
the  hold  through  the  hatchway,  or  through  an  opening  in  the  deck,  to  and  through 
the  bi'cak  ajjpai'atus,  and  made  fast  to  the  shoi'o,  the  calile  being  drawn  out  of  the  hold 
as  the  vessel  passed  onwards  to  and  from  the  points  between  which  the  cable  was  to 
be  laid.  As  the  cable  was  so  drawn  out  from  the  coil  by  the  motion  of  the  vessel, 
men  were  employed  to  cut  the  fastenings  of  the  successive  layers  of  coils,  and  to  handle 
the  cable  so  as  to  prevent  kinks  in  the  cable  as  it  passed  from  the  coil,  the  effect  of 
such  kinks  being  to  destroy  or  materially  to  interfere  with  the  insulation,  and  it  being 
necessary,  should  a  kink  occur,  to  stop  the  ojieration  of  laying  the  cable,  and  cut  out 
the  kink,  and  join  the  two  severed  portions  of  the  cable.  The  uncoiling  of  the  cable 
for  the  purpose  of  paying  out  and  of  laj'ing  down  was  attended  with  danger,  as  the 
men  were  liable  to  lie  caught  in  the  liight  of  the  rope,  al.so  the  rate  at  which  the  cable 
could  be  uncoiled  and  laid  down  depended  to  some  extent  upon  the  facility  with  which 
the  men  so  employed  could  handle  the  calile  in  the  process  of  luicoiling.  This  service 
re(|uired  a  great  inimber  of  smart  active  men,  who  were  i)aid  a  higher  rale  of  wages 
than  for  other  ordinary  services. 

(Jn  the  18th  of  December,  1854,  the  plaiutill'  entcicd  into  a  contract  with  the 
government  to  lay  down  and  establish  an  electric  telegra])h  connniuiication  between 
Varna  and  Balaklava  and  Balaklava  and  iMijjatoiia,  and  subject  to  the  following  amongst 
other  conditions, — the  government  to  appoint  an  experienced  naval  officer  to  accompany 
theplaintift"s  vessel,  who  would  certify  as  to  the  slii])meMt  (jf  tin;  cable  ;  the  satisfactory 
completion  also  to  be  certified  by  an  engineer. 

In  the  course  of  the  pr('[i;ualions  for  eari'ying  out  this  contract,  a  cone  was  con- 
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struptcd  with  poles  on  the  [275]  works  of  the  plaintiff,  and  a  small  cable  coiled  round 
such  cone,  and  drawn  off  at  different  speeds,  for  the  purpose  of  ascertaining  the  effect 
on  the  kinking  ;  but  the  cable  was  not  spread  out  and  formed  into  a  flat  coil,  as  on 
board  the  vessel  for  the  laying;  and  the  experiment  was  stated  not  to  have  been 
satisfactory,  or  sufficient  to  dispense  with  the  necessity  of  an  experiment  on  a  larger 
scale  as  to  the  utility  of  a  cone  in  the  laying  of  a  submarine  cable,  or  to  have  fortified  the 
judgment  of  the  plaintift'  to  a  greater  extent  than  he  was  already  fortified  by  theoretical 
considerations  as  to  the  utility  of  a  cone  in  laying  a  cable  at  sea,  and  in  deep  water, 
under  the  circumstances  ordinarily  attending  the  laving  a  submarine  telegraph  cable. 
This  experimental  cone  was  made  in  the  works  of  the  plaiiitift',  from  which  the  public 
were  excluded,  and  came  to  the  knowledge  of  many  persons  employed  in  tho.se  works ; 
but  it  did  not  appear  to  have  come  to  the  knowledge  of  the  public  generally,  or  to 
have  been  in  use  by  any  other  persons,  or  in  any  other  manner  than  for  the  purpose 
of  such  experiment. 

The  Varna  cable  was  made  at  the  works  of  the  plaintiff  at  Gateshead,  and  shipped 
from  the  wharf  of  those  works  into  a  vessel  called  the  "  Black  Sea,"  the  property  of 
the  plaintiff.  The  vessel  was  fitted  with  a  cone  and  external  supports,  as  described  in 
the  specification.  The  cable  was  coiled  round  such  cone,  the  coil  being  supported  at 
its  outsides  by  vertical  supports  arranged  in  a  circle,  as  described  in  the  specification. 
The  "  Black  Sea,"  with  the  cable  so  coiled  in  the  hold,  started  on  her  voyage,  but, 
meeting  with  an  accident  from  bad  weather,  was  compelled  to  put  into  the  Thames ; 
and  the  cable  was  transferred  from  the  "Black  Sea"  to  the  "Argus,"  and  formed  into 
a  coil,  and  coiled  about  a  cone,  and  supported  at  its  exteriors  in  the  same  manner  as 
in  the  "Black  Sea." 

[276]  Precautions  were  taken  to  prevent  what  was  going  on  at  the  works  of  the 
plaintiff  becoming  known  ;  and  precautions  were  taken  to  conceal  the  fact  of  the  "  Black 
Sea"  being  in  the  Thames:  but,  during  the  original  shipment  of  the  cable,  and  during 
its  transference  fi'om  the  "  Black  Sea "  to  the  "  Argus,"  various  persons  other  than 
those  on  board  in  the  employ  of  the  government  and  of  the  plaintiff,  visited  the  "  Black 
Sea"  and  the  "Argus"  ;  and  such  persons  had  the  means  of  becoming  acquainted  with 
the  apparatus  so  constructed  :  but  it  did  not  appear  that  any  use  was  made  of  such 
knowledge,  or  that  an  apparatus  consisting  of  a  cone  about  which  the  cable  was  coiled, 
or  of  a  cone  in  combination  with  external  supports,  was  in  use  by  others  than  the 
plaintiff  before  the  date  of  the  said  letters-patent,  or  by  the  plaintiff  before  the  date  of 
the  said  letters-patent,  except  in  executing  the  contract  as  hereinafter  mentioned. 

The  "Argus,"  with  the  cable  so  stowed,  sailed  for  the  Black  Sea  on  the  1st  of 
March,  IS.5.5.  On  her  arriving  there,  the  top  of  the  cone  and  rings,  .as  described  in 
the  specification,  were  applied  to  and  adjusted,  and  the  laying  down  of  the  cable  was 
completed  on  the  26th  of  April,  18.55.  The  apparatus  described  in  the  specification 
of  the  letters-patent  of  the  1.5th  of  May,  was  employed  in  laying  down  such  cable  under 
the  contract  of  the  15th  of  December,  1854.  The  plaintiff  received  an  agreed  or 
stipulated  sum  for  the  whole  contract,  the  laying  the  cable  under  that  contract,  and 
the  means  or  apparatus  to  be  employed  in  the  execution  of  that  contract,  being  left  to 
the  plaintift's  choice  and  discretion. 

The  said  letters-patent  were  applied  for  by  the  plaintiff  in  accordance  with  the 
intention  previously  entertained,  of  applying  for  such  letters-patent  in  case  the  apparatus 
should  prove  successful  in  laying  down  the  cable.  The  use  of  the  said  apparatus 
enabled  the  cable  to  be  laid  with  fewer  hands  than  the  submarine  [277]  cables  previously 
laid,  and  without  the  occurrence  of  any  kinks. 

The  defendants,  in  May,  1856,  fitted  a  vessel  called  the  "  Propontis,"  with  a  cylinder 
having  a  domed  or  hemispherical  top,  and  fastened  to  the  bottom  of  the  vessel,  with 
an  outside  cylinder  of  vertical  supports  arranged  in  a  ciicle,  and  also  fixed  to  the 
vessel.  A  submarine  cable  was  coiled  round  this  cylinder,  the  outside  of  the  coil  being 
supported  liy  the  vertical  supports  arranged  in  a  circle  or  outside  cylinder ;  the  coil 
about  the  cylinder  being  therebj'  prevented  from  shifting.  The  cable,  on  being  laid 
down,  was  passed  through  a  hole  ni  the  deck  and  a  hawse-tube,  and  another  apparatus 
of  the  ordinary  description,  and  drawn  up  against  the  cylinder  as  the  laying  down 
proceeded.  The  cylinder  with  the  domed  top  assisted  the  paying  out,  and  diminished 
the  tendency  of  the  cable  to  kink  in  the  paying  out  and  laying  down,  in  the  same 
manner,  though  not  so  perfectly,  as  a  cone  ;  and  the  outside  cylinder  or  supports 
prevented  the  coil  from  shifting. 


4  C.  B.(N.  S.)278.  IN    RE    NEWALL    AND    ELLIOT  1091 

The  defeiifliiiits  did  not  use  any  ring  or  rings,  as  described  in  the  plaintiff's  specitica- 
tioii,  adjustalile  to  the  height  of  the  coil  as  the  t-ablc  was  payed  out.  The  length  of 
the  Gallic  laid  by  the  defendants  by  the  use  of  this  apparatus  was  about  85  miles.  The 
phiiiitiH'  was  the  tirst  to  use  an  outside  eylinder,  that  is  to  say,  vertical  supports  arranged 
ill  a  circle  and  fixed  to  the  vessel,  in  combination  with  a  cone  or  internal  cylinder 
about  which  the  cable  was  coiled  ;  and  the  coil  being  prevented  from  shifting  in  its 
place  by  the  outside  cylinder,  and  the  cable  as  it  payed  out  passing  up  against  the 
cylinder :  and  such  a  combination  was  an  improvement  in  the  apparatus  in  use  for 
laying  down  submarine  telegraph  cables  before  the  laying  of  the  Varna  cable  by  the 
plain  tit!'. 

[278]  Apparatus  foi-  laying  down  a  telegraphic  cable,  in  which  the  cable  was  to  be 
coiled  about  and  diawn  oft'  a  cylinder,  and  supported  externally  by  cylindrical  supports, 
was  designed  in  the  year  185:;!,  as  preparatory  to  laying  down  a  submarine  telegraphic 
cable,  and  drawings  were  made  of  such  apparatus  ;  but  such  apparatus  was  not  published 
or  used  before  the  date  of  the  plaintitt''s  patent. 

It  was  contended,  on  behalf  of  the  defendants,  as  matters  of  law, — first,  that  the 
use  of  supports  placed  cylindrically  outside  the  coil  round  a  cylinder,  could  not  be  an 
infringement  of  the  above  letters-patent, — secondly,  that  the  letters-patent  were  invalid, 
because  the  provisional  specification  contained  no  description  of  or  reference  to  the 
rings  desciibed  and  claimed  in  the  specification, — thirdly,  that  the  letters-patent  were 
invalid  by  rea.son  of  a  publication  during  the  operations  in  the  "  Black  Sea  "  and  the 
"  Argus  "  respectively,  or  one  of  them,  of  a  material  part  of  the  invention  claimed, — 
fourthly,  that  the  letters-patent  were  invalid,  by  reason  of  the  use  bj'  the  plaintifi' 
prior  to  tlie  date  of  the  letters-patent  of  the  apparatus  for  which  the  letters-patent 
were  granted,  in  executing  a  contract  for  profit,  under  the  circumstances  above  stated. 

The  contrary  was  contended  on  behalf  of  the  plaintiH':  and  the  arbitrator  decided 
each  of  the  above  points  of  law  in  favour  of  the  plaintitt'. 

The  title  of  the  letters-patent  was, — "  Improvements  in  apparatus  employed  in 
laying  down  submarine  electric  telegraph  wires."  They  were  sealed  on  the  3rd  of 
August,  185.5,  and  dated  the  14th  of  May,  1855. 

The  provisional  specification  left  by  the  inventor  at  the  office  of  the  commissioners 
of  patents,  with  his  petition,  on  the  14th  of  May,  1855,  was  as  follows  : — 

"  I,  Kobert  Stirling  Newall,  of  Gateshead,  do  hereby  declare  the  nature  of  the 
invention  for  'Improvements  [279]  in  apparatus  employed  in  laying  down  submarine 
electric  telegraph  wires  '  to  be  as  follows  : — 

"  This  invention  consists  of  apparatus  combined  and  acting  in  the  following  manner  : 
— The  cable  or  rope  containing  the  insulated  wire  or  wires  is  passed  round  a  cone, 
or,  if  it  is  a  long  cable,  round  several  cones,  .so  that  the  cable,  in  being  drawn  otl'  the 
coil,  is  prevented  from  kinking,  by  means  of  the  cone  ;  and  there  is  a  cylinder  on  the 
outside,  which  prevents  the  coil  from  shifting  in  its  place.  The  cable  passes  over  a 
pulley  above  the  cone,  and  on  to  a  break  wheel,  round  which  it  takes  several  turns,  to 
obtain  sufficient  holding ;  and  from  the  break-wheel  it  passes  over  the  stern  of  the 
vessel  on  board  which  the  cable  or  rope  is  placed  :  or,  I  use  two  or  more  break- 
wheels,  the  one  behind  the  othei- ;  the  cable  or  rope  comes  up  from  the  hold  of  the 
vessel,  and  round  the  first  break-wheel  several  times,  then  on  to  the  second  break- 
wheel,  round  which  it  also  takes  several  turns.  When  the  break  is  ap|)lied  to  the 
first  wheel,  it  increases  the  fi'iction  on  the  second,  and  so  on,  according  to  the  number 
of  break-wheels  used  :  oi',  I  use  two  break-wheels  coupled  together  either  by  s|)ur-gcar 
or  cranks  and  connecting-rods  ;  the  cable  in  such  case  ])as.ses  round  only  a  ])art  of  the 
circumference  of  each.  There  are  grooves  in  the  wheels,  which  guide  the  cable  or 
rope  from  one  to  the  other,  and  prevent  its  getting  foul  ;  or,  a  guide  is  used  to  push 
the  calile  from  one  side  of  the  wheel  to  the  other,  so  as  to  keep  one  part  from  riding 
over  another." 

The  specification  filed  in  the  Great  Seal  Patent  Office  on  the  14th  of  November, 
1855,  in  pursuance  of  the  conditions  of  the  letters-patent,  was  as  follows  : — 

"  To  all  to  whom  these  presents  shall  come,  I,  Roboit  Stirling  Newall,  of  Gateshead, 
send  greeting : 

"  Whereas,  Her  most  excellent  Majesty,  Queen  Vie-[280]-toria,  by  Her  letters- 
])atent,  bearing  date  the  14th  of  May,  1855,  in  the  eighteenth  year  of  Ilcr  reign,  did, 
for  Herself,  Her  heirs  and  successors,  give  and  grant  unto  me,  tlie  said  Kolieit  Stirling 
Newall,  Her  special  liccTice  thai    1,   the  s.iiil   iuiluirt  Stii-ling  Nc\\all,  my  executors. 
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administrators,  and  assigns,  or  such  others  as  I,  the  said  Robert  Stirling  Newall,  my 
executors,  administrators,  and  assigns,  should  at  any  time  agree  with,  and  no  others, 
from  time  to  time  and  at  all  times  thereafter  during  the  term  theiein  expressed,  should 
and  lawfully  might  make,  use,  exercise,  and  vend,  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  Channel  Islands,  and  Isle  of  Man,  an  invention  for 
'  Improvements  in  apparatus  employed  in  laying  down  submarine  electric  telegraph 
wires,'  upon  the  condition  (amongst  others)  that  I,  the  said  Robert  Stirling  Newall, 
by  an  instrument  in  wiiting  unfler  my  hand  and  seal,  should  particularly  describe  and 
ascertain  the  nature  of  the  said  invention,  and  in  what  manner  the  same  was  to  be 
performed,  and  cause  the  same  to  be  filed  in  the  Great  Seal  Patent  Othce  within  six 
calendar  months  next  and  immediately  after  the  date  of  the  said  letters-patent: — 

"  Now  know  ye,  that  I,  the  said  Robert  Stirling  Newall,  do  hereby  declare  the 
nature  of  the  said  invention,  and  in  what  manner  the  same  is  to  lie  performed,  to  be 
particularly  desci'ibed  and  ascertiiined  in  and  by  the  following  statement  thereof,  that 
is  to  say  : — 

"  This  invention  consists  of  apparatus  combined  and  acting  in  the  following 
manner  : — The  cable  or  rope  containing  the  insulating  wire  or  wires  is  passed  round 
a  cone,  or,  if  it  is  a  long  cable,  round  several  cones,  so  that  the  cable  in  being  drawn 
oft'  the  coil  is  prevented  from  kinking,  by  means  of  the  cone  ;  and  there  is  a  cylinder 
on  the  outside,  Avhich  prevents  the  coil  from  shifting  in  its  place.  The  cable  passes 
over  a  pully  above  the  [281]  cone,  and  on  to  a  break-wheel,  round  which  it  takes 
several  turns,  to  obtain  sutticient  holding  ;  and  from  the  break-wheel  it  passes  over  the 
stern  of  the  vessel  on  board  \vhich  the  cable  oi'  ro])e  is  placed  :  or,  I  use  two  or  more 
break-wheels,  the  one  behind  the  other.  The  cable  or  rope  comes  up  from  the 
hold  of  the  vessel,  and  round  the  tirst  break-wheel  several  times,  then  on  to  the 
second  break-wheel,  round  which  it  also  takes  several  turns.  When  the  break  is 
applied  to  the  first  wheel,  it  increases  the  friction  on  the  second,  and  so  on,  according 
to  the  numbei'  of  break-wheels  used  :  or,  I  use  two  break-wheels  coupled  together 
either  by  spur-gear  or  cranks  and  connecting-rods  :  the  cable  in  such  case  passes  round 
only  a  part  of  the  circumference  of  each.  There  are  grooves  in  the  wheels,  which 
guide  the  cable  or  rope  from  one  to  the  other,  and  prevent  its  getting  foul ;  or  a  guide 
is  used  to  push  the  cable  from  one  side  of  the  wheel  to  the  other,  so  as  always  to  keep 
one  part  from  liding  over  another.  The  greatest  ditticulty  in  laying  down  submarine 
telegraph  wires  or  cables  hitherto  has  been  to  limit  the  speed  in  paying  them  out ; 
ari.sing  from  the  necessity  of  the  leading  otl'  part  of  the  coil  being  kept  clear  of  the 
others,  by  a  great  number  of  men  handling  it,  to  prevent  its  getting  into  kinks,  or 
becoming  entangled  one  part  with  another.  This  is  remedied  by  coiling  the  wire  or 
cable  round  a  cone  (or  several  cones,  if  required),  so  that  the  wire  in  being  drawn  off 
the  coil  is  prevented  from,  kinking  by  means  of  the  cone.  The  apparatus  I  employ  is 
shewn  in  the  accompanying  drawings,  which  represent  a  section  and  plan.  A.,  B.,  C,  D., 
is  the  cone :  it  is  formed  of  wood,  or  it  may  be  of  iron,  so  as  to  prevent  an  even 
surface  on  the  outside,  so  that  the  wire,  in  passing  round  it,  may  not  be  caught  by 
any  projection.  This  cone  is  firmly  fastened  to  the  bottom  of  the  vessel,  and  reaches 
at  "least  as  high  as  the  top  of  the  coil.  Around  the  [282]  cone  is  formed  a  cylinder 
or  series  of  uprights  m.,  strongly  fastened  to  the  bottom  and  deck,  so  as  to  prevent 
the  coil  of  wire  or  cable  which  is  coiled  round  the  cone  from  shifting  in  its  place.  A 
strong  iron  ring  or  hoop  is  fastened  outside  the  supports,  to  brace  them  together,  at 
11.  Over  the  cone  is  placed  a  pulley,  one  side  of  it  being  in  a  line  with  the  axis  of 
the  cone. 

"  At  a  convenient  distance  between  the  cone  and  the  stern  of  the  vessel,  is  placed 
either  one  or  two  break-wheels,  depending  on  the  weight  of  wire  or  cable  hanging 
over  the  stern,  and  the  power  of  the  break-wheel  (which  must  be  sutticient  to  prevent 
the  cable  from  running  out  when  the  ship  or  vessel  is  passing  over  the  greatest  depth 
of  water),  so  that  by  easing  the  break  the  wire  may  be  payed  out  at  the  same  speed, 
or  nearly  so,  as  the  vessel  is  passing  over  the  ground.  I  prefer  the  diameter  of  the 
break-wheel  to  be  about  eight  or  nine  feet,  and  arranged  in  a  frame-work,  as  shewn 
in  the  drawing.  The  cable  is  carefully  coiled  round  the  cone  in  horizontal  layers, 
beginning  from  the  outside  next  the  cylinder,  and  coiling  towards  the  cone.  When 
the  space  is  filled  up,  the  bight  of  the  rope  is  taken  to  the  outside  of  the  coil  at  b, 
and  another  layer  is  coiled,  and  so  on,  until  the  whole  length  is  coiled  round  the 
cone. 
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"  When  the  wire  or  cable  is  to  be  laid  down,  I  place  over  the  cone  an  apex  or  top, 
which  is  eonoidal,  as  shewn  in  the  drawing,  or  conical,  and  around  this  I  suspend 
several  rings  of  iron  or  other  metal,  by  means  of  cords,  so  as  to  jtxlmit  of  adjustment 
at  various  heights  over  the  cone,  as  at  c.  The  use  of  these  rings  is,  to  prevent  the 
bight  of  the  rope  from  flying  out  when  going  at  a  rapid  speed  ;  and  the  combination 
of  these  parts  of  the  apparatus  prevents  the  wire  or  cable  from  running  into  kinks. 
The  two  rings  nearest  the  coil  are  lowered,  so  as  to  be  about  six  inches  and  a  foot 
respecti\ely  above  the  coil  as  it  is  being  payed  out. 

[283]  "  When  the  wire  or  cable  is  to  be  payed  out,  the  end  is  led  up  through  the 
rings  over  the  pulley  and  round  the  break-wheel ;  or,  if  two  break-wheels  are  used, 
it  is  led  round  the  first  one  several  times  to  obtain  adhesion,  then  round  the  second, 
and  over  the  stern  of  the  vessel  to  the  shore,  where  it  is  made  fast.  The  vessel  then 
goes  a-head,  and  the  wire  is  drawn  from  the  coil,  sufficient  friction  being  applied  by 
the  handle  of  the  break-wheel  or  wheels  to  keep  the  wire  or  cable  tight. 

"Having  thus  described  the  nature  of  the  apparatus  I  employ  in  laying  down 
submarine  electric  wires,  what  I  claim  as  my  invention  is, — first,  coiling  the  wire 
or  cable  round  a  cone, — second,  the  supports  placed  cylindrically  outside  the  coil 
round  the  cone, — third,  the  use  of  the  rings  in  combination  with  the  cone,  as 
described." 

M.  Smith,  Q.  C.  (with  whom  was  W.  Stokes),  for  the  plaintiff".  1.  The  arbitrator 
must  be  taken  to  have  found  that  the  cylinder  used  by  the  defendants  is  an  infringe- 
ment of  the  plaintift"'s  patent.  The  only  question,  therefore,  on  this  part  of  the  case, 
is,  whether  the  use  of  "a  cylinder  having  a  domed  or  hemispherical  top,  and  fastened 
to  the  bottom  of  the  vessel,  with  an  outside  cylinder  of  vertical  supports  arranged 
in  a  circle,  and  also  fi.xed  to  the  vessel,"  could  as  a  matter  of  law  amount  to  an  infringe- 
ment. Now,  the  description  of  the  plaintiM's  invention  in  the  specification  is  as 
follows : — "  The  cable  or  rope  containing  the  insulating  wire  or  wires  is  passed  round 
a  cone,  or,  if  it  is  a  long  cable,  round  several  cones,  so  that  the  cable  in  being  drawn 
ott'  the  coil  is  prevented  from  kinking,  by  means  of  the  cone:  and  there  is  a  cylinder 
on  the  outside  which  prevents  the  coil  from  shifting  in  its  place."  There  is  no  sub- 
stantial dirt'erence  between  these  two  :  [284]  the  object  and  purjwse  and  the  effect  of 
both  are  precisely  the  .same  :  the  substitution  of  the  cylinder  for  the  cone  is  a  mere 
transparent  mechanical  equivalent.  If  this  would  be  any  evidence  of  infringement  to 
go  to  a  jury,  the  finding  of  the  arbitratoi'  upon  this  point  is  clearly  correct. 

2.  The  next  question  is,  whether  the  [)atent  is  invalid  because  the  provisional  specifi- 
cation contains  no  description  of  or  reference  to  the  rings  described  and  claimed  in 
the  specification.  This  depends  upon  the  6th  section  of  the  1.5  &  16  Viet,  c.  8.'5, 
which  provides  that  "every  petition  for  the  grant  of  letters-patent  for  an  invention, 
and  the  declaration  required  to  accompany  such  petition,  shall  be  left  .at  the  office  of 
the  connni.ssioners,  and  there  shall  be  left  therewith  a  stitement  in  writing,  herein- 
after called  the  provisional  specification,  signed  by  or  on  behalf  of  the  applicant  for 
lettei's-patcnt,  descrilnng  the  nature  of  the  said  invention."  It  is  not  neces.sary  that 
the  provisional  specification  should  point  out  all  the  matters  of  detail  which  are 
recpiired  in  the  full  specification.  It  is  enough  if  it  agrees  with  it  in  the  statement  of 
the  general  natiu'c  and  object  of  the  invention  :  and,  if  there  be  a  ditt'ercnce,  that  is  no 
ground  for  avoiding  the  patent.  [Crowder,  J.  Must  not  the  piovisional  specification 
point  out  all  the  material  parts  of  the  invention?]  It  is  enough  if  sulH(^iont  be  stated 
to  bring  all  paT-tics  interested  in  the  subject  before  the  Attorney-ticncral.  Arul  if, 
in  the  inteival  between  the  filing  of  the  provisional  ami  tin;  conipKilc!  specification,  a 
more  useful  or  convenient  mode  of  carrying  out  the  invention  should  present  itself  to 
the  mind  of  the  inventor,  he  is  bound  to  specify  according  to  the  imi)roved  light  which 
subsequent  experience  has  thrown  upon  the  subject.  That  has  been  done  here.  The 
inventor  may,  if  he  pleases,  at  once  file  a  complete  specification  :  s.  i).  The  prerogative 
of  the  Clown  as  to  [285]  the  grant  of  patents  is  wholly  unairected  by  the  statute. 
The  only  provision  for  the  avoidance  of  the  patent  is  that  contained  in  the  17th 
section,  viz.  for  non-payment  of  stamp-duties  at  the  periods  prescribed.  There  is 
nothing  to  make  it  void  because  the  provisional  specification  falls  short  of  what  it 
ought  to  contain,  provideil  there  be  no  fraud, — which  is  not  found  or  suggested  here. 

.'?,  4.  The  thii'd  objection, — that  the  lotf(!rs-])atent  wmv  invalid,  by  reason  of  a  ])nbli- 
cation  during  the  operations  in  the  "  IJlack  Sea  "  .and  tlu^  "Argus"  respectively,  or  one 
of  them,  of  a  material  part  of  the  invention  claimed,  —and  the  fourth, — that  the  letters- 
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patent  were  invaliri,  by  reason  of  the  use  by  the  plaintiff  prior  to  the  date  of  the 
letters-patent  of  the  apparatus  for  which  the  letters-patent  were  granted,  in  executing 
a  contract  for  pi-ofit, — present  substantial!}'  the  same  question.  It  is  submitted  that 
the  use  of  the  invention  prior  to  the  gi-ant  of  the  letters-patent  did  not  go  beyond  the 
fair  and  legitimate  limits  of  experiment.  The  e.Kperiment  at  the  plaintift''s  works  at 
Gateshead  is  disposed  of  by  the  observations  of  the  arbitrator.  In  order  to  ascertain 
the  utility  and  practicability  of  the  invention,  it  was  essential  that  experiments  should 
be  made  at  sea  and  in  deep  water,  umler  the  circumstances  ordinarily  attending  the 
laying  a  submarine  telegraph  cable, — with  a  vessel  in  motion,  and  under  the  action  of 
the  winds  and  waves,  and  of  currents  which  might  operate  upon  the  machinery  used 
for  the  purpose.  The  effect  of  these  influences  obviously  could  only  be  ascertained  by 
the  course  adopted  here.  The  utility  of  the  invention  could  not  be  tested  until  the 
arrival  of  the  vessel  with  the  cable  on  board  in  the  Black  Sea.  [Crowder, .).  Was  it 
put  iuto  use  when  the  cable  was  transferred  from  the  "  Black  Sea,"  the  vessel  in  '.vhich 
it  was  tii'st  placed,  to  the  "  Argus  I  "]  The  [286]  transfer  from  the  one  vessel  to  the 
other  was  merely  the  consequence  of  an  accident :  the  cable  was  not  "  payed  out." 
The  rule  upon  this  subject  is  well  stated  in  the  case  of  In  re  Adamaon's  Patent,  6  De 
Gex,  M'N.  &  G.  420.  There,  a  contractor  for  certain  harbour  works  had  in  the 
progress  of  his  undertaking  invented  an  apparatus  which  greatly  facilitated  the  works, 
but  which  could  only  be  tested  in  a  place  accessible  to  the  public.  After  having  used 
the  apparatus  for  four  months  in  the  progress  of  the  woi'ks,  he  applied  for  a  patent : 
and  it  was  held  that  such  user  amounted  to  a  dedication  to  the  public,  and  that  he  was 
not  entitled  to  a  patent.  The  Lord  Chancellor  (Cranworth)  says :  "  The  petitioner 
admits  that  he  completed  his  invention  in  May,  18-55,  and  that  he  used  it  publicly  for 
upwards  of  four  months  before  applying  for  the  patent.  No  doubt,  an  experiment 
might  have  been  made  ;  and,  if  made  bona  tide  only  for  the  purpose  of  testing  the 
merits  of  an  invention,  I  do  not  think  it  would  have  amounted  to  a  dedication  to  the 
public  :  but  where,  as  in  the  present  case,  thousands  of  persons  had  the  opportunity 
of  seeing  the  apparatus  at  work  for  a  period  of  four  months,  during  the  carrying  on 
of  the  petitioner's  contract,  and  in  the  regular  couise  of  the  undertaking,  it  is  quite 
clear  that  no  intention  of  applying  for  a  patent  originally  existed  ;  and,  under  such 
circumstances,  and  after  the  lapse  of  such  a  time,  I  must  hold  that  there  was  a  dedica- 
tion to  the  pul)lic,  and  refuse  the  application."  [Crowder,  J.  This  invention  was 
used  in  the  carrying  out  of  a  contract.]  But  the  contract  had  no  reference  to  the 
invention.  [Crowder,  J.  Nor  had  it  in  the  case  cited.]  In  order  to  test  the  utility 
of  the  invention,  it  was  necessary  that  an  experiment  upon  a  large  scale  should  be 
made.  The  arbitrator  has  found  that  there  was  no  possibility  of  making  a  complete 
experiment  on  shore :  and  it  is  obvious  that  no  satisfac-[287]-tory  experiment  could 
be  made  even  at  sea,  except  in  the  performance  of  some  contract.  The  laying  down 
the  cable  in  the  Black  Sea  was  not  a  public  use  of  the  invention  within  the  meaning 
of  th'  statute  and  the  letters-patent :  Morgan  v.  Seward,  '2  M.  &  W.  544,  559. 
[Crowder.  J.  Does  the  arbitrator  find  here  that  what  was  done  in  the  Black  Sea  was 
done  merely  for  the  purpose  of  experiment  ?]  He  does  not  in  terms  find  so  ;  but  that 
is  the  whole  tendency  of  his  finding  :  it  is  evident  that  in  his  judgment  there  was  no 
publication. 

Cleasby,  contra.  The  inventor  by  his  specification  claims  three  things, — "first, 
coiling  the  wire  or  cable  round  a  cone," — secondly,  "the  supports  placed  cylindrically 
outside  the  coil  round  the  cone," — thii-dly,  "  the  use  of  rings  in  combination  with  the 
cone  as  desciibed."  1.  In  the  first  place,  there  has  been  no  infringement.  The  claim 
distinctly  points  to  a  "  cone  "  as  an  essential  part  of  the  invention.  Any  workman, 
looking  at  the  specification,  could  not  fail  to  understand  from  it  that  the  material  part 
of  the  plaintift's  invention  is  the  cone  :  and,  if  so,  the  use  of  a  " c^'linder  "  could  be 
no  infringement. 

2.  There  is  a  fatal  difference  between  the  provisional  and  the  complete  specifica- 
tion. The  6th  section  of  the  15  &  16  Vict.  c.  83,  requires  the  provisional  specification 
to  describe  "  the  nature  of  the  invention."  That  neces.sarily  means  the  whole  invention. 
The  manner  in  which  it  is  to  be  carried  into  effect  (and  the  best  manner  known  to  the 
inventor)  is  to  be  disclosed  by  the  complete  specification.  But  both  must  describe 
the  invention  accurately  and  completely.  Nothing  can  be  described  as  "  the  invention," 
in  the  complete  specification,  which  has  not  already  been  described  in  the  provisional 
specification.     The  inventor  may  in  the  [288]  complete  specification  give  additional 
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iuformatioii  as  to  tlio  manner  of  carrying  it  out ;  but  he  has  uo  right  to  add  a  scintilla 
to  the  invention  contained  in  the  provisional  specification.  The  3rd  section  of  the 
act  impowers  the  commissioners  of  patents  to  frame  rules  and  regulations  respecting 
the  business  of  their  office.  One  of  tiie  rules  made  in  ItS52,  in  pursuance  of  that 
authoiity,  is  as  follows: — "The  provisional  speeitication  must  state  distinctly  and 
intelligibly  the  whole  nature  of  the  invention,  so  that  the  law  officer  may  be  apprised 
of  the  improvement,  and  of  the  means  by  which  it  is  to  he  carried  into  effect :  "  see 
Norman  on  Patents,  p.  2W.  Here,  the  provisional  specification  confines  itself  to  the 
cone,  altogether  omitting  all  mention  of  the  "rings,"  which  appear  to  form  a  most 
material  part  of  the  alleged  improvement.  [Willes,  J.  A  form  of  letters-patent  is 
given  in  the  schedule  to  the  act.  it  recites  the  complete  specification,  if  a  complete 
specification  has  been  filed  under  s.  9,  or,  if  no  complete  specification  has  been  tiled, 
it  makes  it  a  condition  that  that  shall  be  done  :  but,  in  either  case,  there  is  no  reference 
in  the  letters-patent  to  the  provisional  specification,  which  seems  to  be  a  mere  matter 
for  the  information  of  the  law  officei-,  and  does  not,  as  it  seems,  at  all  afl'ect  the  validit}' 
of  the  patent.  Unless  you  can  make  out  that  the  provisional  specification  is  conclusive 
as  to  what  the  invention  is,  there  is  nothing  in  this  point.]  It  is  not  suggested  that 
a  mistake  in  describing  the  mode  of  carrying  the  invention  into  eft'eet  in  the  provisional 
specification,  would  affect  the  validity  of  the  patent:  but  that  the  nature  of  the  inven- 
tion must  be  completely  described  (a).  In  Civil  v.  Edye,  ■!  C.  B.  479,  [289]  a  patent 
was  held  void  by  reason  of  a  vaiiance  between  the  invention  specified  and  that 
described  in  the  title.  In  Hancock  v.  JVi/t/es,  9  E.xch.  3S8,  there  is  a  pretty  strong 
intimation  of  opinion  on  the  part  of  the  court  that  a  patent  would  be  held  void  under 
a  plea  of  non  concessit,  where  the  specification  embraces  something  beyond  the  inven- 
tion for  which  the  patent  was  granted.  In  Onions  v.  Crowky,  1  Macrory's  Patent 
Cases,  261,  the  plaintiff  had  taken  out  a  patent  for  "improvements  in  the  manufacture 
of  certain  parts  of  machinery  used  in  spinning."  The  "deposit  paper"  lodged  with 
the  Attorney-General  (for  which  the  "  provisional  specification  "  is  now  substituted, 
and  which  was  required  to  contain  "an  outline  description  of  the  invention,")  began 
by  describing  the  invention  thus : — "  This  invention  relates  to  cerUiin  parts  of 
machinery  used  in  spinning,  which  parts  are  known  by  the  names  of  spindles  and 
flyers.  iVly  impi'ovements  consist  in  casting  such  spindles  and  flyers  from  suitable 
moulds,  instead  of  the  mode  now  used  for  manufactiu'ing  such  spindles  and  tlyei'S, 
which  present  mode  consists  in  making  them  all  of  iron  forgetl  and  wrought  : "  and 
it  concluded  thus  : — "I  do  not  confine  myself  to  the  shape  or  size  of  flyer,  but  what  I 
claim  is  the  producing  flyers  of  any  shape  and  size  by  existing,  after  the  principle 
above  described."  The  specification  described  the  invention  thus: — "My  invention 
has  for  its  object  the  improvement  of  the  manufacture  of  those  parts  of  spinning- 
machinery  called  flyers  and  pressers,  and  consists  of  combining  the  processes  of 
casting  and  annealing  in  making  such  articles,  in  place  of  the  means  heretofore 
employed  :  '  and  it  concluded, — "  I  would  have  it  understood  that  what  I  claim  is, 
the  manufacture  of  flyers  and  pressers  for  spinning-machinery,  by  casting  them  as 
herein  described,  and  then  causing  them  to  be  ainiealed.''  It  was  left  to  the  jury  as 
a  <iuestion  of  fact,  [290]  wliclher  the  specilicatiun  descriijcd  the  invention  for  which 
the  patent  was  tiiken  out :  and  the  jury  founil  that  it  did  not. 

3,  4.  There  was  such  a  prioi-  puiilication  and  user  for  profit  of  the  invention  in 
(luestion  as  to  invalidate  the  subse(iuent  patent.  The  arbitrator  finds,  that,  in 
December,  1854,  the  ])laintiff  entered  into  a  contract  with  government  to  lay 
down  an  electric  telegraph  communication  between  Varna  and  Balaklava  aiifl  Bala- 
klava  and  Eupatoria.  In  the  course  of  carrying  that  contract  into  effect,  the 
invention  was  used  ;  and  thus  it  became  public  property.  It  may  be  that  the  e.vperi- 
ments  at  the  plaintiff's  works  at  Gateshead  did  not  amount  to  a  puiilication  :  but  wiial 
was  done  on  board  the  "Argus"  clearly  did.  It  is  said  that  this  latter  was  a  mere 
"experiment."  No  doubt,  the  ])laintiti'  availed  himself  of  the  ex[)crienec  he  olitained 
ui  the  course  of  performing  his  contract  with  government  to  perfect  his  invention. 
But,  in  that  sense,  Stephenson,  while  constructing  the  great  tubular  bridge,  might  be 
said  to  have  been  engaged  in  an  experiment.     [Crowilcr,  .1.     Thai  would  be  a  very 

{a)  Sue  upon  this  subject,  the  c\idence  given  by  Mr.  Carpmael  and  by  the  Master 
of  the  Rolls  (Sir  John  liomilly)  and  the  Solicitor  tiencral  (Sii-  W.  Page  Wood)  before 
a  committee  of  the  House  of  Lords,  in  1851.     Keport,  pp.  GO,  379. 
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different  case  from  this.  The  contract  there  would  be  for  the  construction  of  the 
Ijridge  itself.  Here,  the  contract  entered  into  by  the  plaintiff  was,  to  lay  down  the 
telegraph  cable ;  the  manner  of  doing  it  being  left  to  his  discretion  and  judgment.] 
Nihil  simul  inventum  est  et  perfectum.  At  what  period  may  the  inventor  of  a  thing 
be  supposed  to  cease  to  make  experiments  I  Was  one  voyage  to  satisfy  the  plaintiff 
as  to  the  operation  and  effect  of  his  improved  method  .'  or  was  he  to  go  on  making 
voyage  after  voyage?  If  he  is  allowed  to  make  one  profitable  use  of  his  discovery 
before  obtaining  a  patent  for  it,  why  not  more?  In  Adamson's  case,  6  I)e  Gex,  M'N. 
&  G.  420,  there  was  but  one  user  of  the  invei}tion  for  profit,  and  yet  that  was  held  to 
be  such  a  public  use  [291]  of  it  as  to  a^■oid  the  patent.  It  is  true  that  that  was  done 
under  circumstances  and  conditions  of  greater  publicity  than  could  happen  in  this 
case;  but  the  court  cannot  enter  into  nice  considerations  of  the  greater  or  less  degree 
of  publicity  attending  the  user.  The  cases  shew  that  any  user  prior  to  the  gi'ant  of 
the  patent,  wherebj^  a  knowledge  of  the  invention  is  imparted  to  the  public,  avoids 
the  grant :  Wood  v.  Zimmer,  Holt's  N.  P.  C.  58  ;  Losk  v.  Hague,  1  Webster  P.  C.  202, 
Hiudmareh,  95;  Carpenter  v.  Smith,  9  M.  &  W.  300,  1  Webster  P.  C.  530,  534; 
Alullins  V.  Hart,  3  Car.  &  K.  297.  In  Morgan  v.  Seaward,  2  M.  &  W.  544,  there  was 
no  user  in  the  carrying  into  effect  any  contract :  the  invention  was  not  used  at  all 
for  any  beneficial  purpose  :  nor  was  it  a  thing  that  was  capable  of  being  used  by  itself. 
The  arbitrator  in  stating  this  case  has  guardedly  omitted  to  stat«  that  what  was  done 
on  board  the  "  Argus  "  in  the  Black  Sea  was  a  mere  expeiiment.  It  is  plain  that,  at 
the  time  the  plaintiff'  put  the  cone  on  board  that  vessel,  he  had  not  made  up  his 
mind  to  apply  for  a  patent ;  but  that  he  afterwards  did  so  in  pursuance  of  an  inten- 
tion to  take  out  a  patent,  if  he  found  it  desirable. 

M.  Smith,  in  reply.  1.  The  infringement  seems  to  he  conceded.  2.  The  pro- 
visional specification  sutticiently  describes  "  the  nature  of  the  invention  : "  it  was  not 
necessary  that  it  should  go  on  to  describe  the  mode  of  carrying  it  into  ett'ect  ;  that 
being  the  office  of  the  complete  specification.  And  there  is  no  substantial  variance 
here  between  the  two  instruments.  The  use  of  the  rings  was  a  mere  mode  of  carrying 
the  invention  into  effect, — for  managing  the  apparatus  in  drawing  the  cable  off  the 
cone.  But,  supposing  there  was  a  variance,  it  would  not,  in  the  absence  of  fraud, 
avoid  the  patent :  Cook  v.  Pearce,  8  Q.  B.  1044.  3,  4.  The  [292]  arbitrator  expressly 
finds  that  the  experiments  at  the  works  at  Gateshead  were  incomplete  and  unsatis- 
factoiy.  Indeed  it  is  manifest  that  no  experiment,  except  upon  a  scale  which  would 
be  impracticable  unless  conducted  as  this  was,  would  have  sufficed  to  enable  the 
inventor  to  judge  of  the  utility  of  his  invention.  The  circumstance  of  the  experiment 
having  been  tried  in  the  performance  of  a  contract  which,  if  successful,  would  produce 
profit,  does  not  make  it  the  less  an  experiment.  Besides,  the  contract  with  govern- 
ment was,  for  making  and  laying  down  the  cable,  not  foi'  the  apparatus  whereby  the 
operation  of  laying  it  down  was  to  be  pei'formed.  In  Bentleij  v.  Flemimj,  1  Car.  &  K. 
587,  it  was  held,  by  Cresswell,  J.,  that,  if  the  inventor  of  a  machine  lend  it  to  another, 
in  order  to  have  its  qualities  tested,  and  that  other  use  it  for  some  weeks  in  a  public 
room,  this  is  not  giving  the  invention  such  publicity  as  to  deprive  the  inventor  of  his 
right  to  obtain  letters-patent  for  it.  [Crowder,  J.  That  case  was  moved  in  the  court 
in  banc,  but  upon  another  point :  which  so  far  strengthens  its  authority  :  1  C.  B.  479.] 
In  Cory  ton  on  Patents,  p.  93,  it  is  said  "The  question  of  'user'  is  almost  entirely  one 
of  fact,  to  be  dealt  with  according  to  the  circumstances  of  each  particular  case.  In 
Hartley  v.  Hmvland,  London  Journal,  1852,  the  latitude  given  to  the  patentee  was  very 
great.  The  manufacture  was  glass,  and  the  publication  contended  for  the  open  use  of 
the  plaintifl''s  invention  by  the  predecessor  of  the  defendant  during  the  period  of  three 
months  (March  to  May,  1835),  in  a  factory  employing  seventy  men.  The  question 
put  to  the  jury  by  the  learned  Chief  Baron,  was  whether  that  constituted  a  sufficient 
publication  to  the  trade  and  the  world  to  deprive  the  plaintiff"  of  the  right  to  take  out 
a  patent.  The  jury  found  a  verdict  for  the  plaintiff."  [293]  If  the  question  be  one 
of  fact,  it  is  here  disposed  of  by  the  finding  of  the  arbitrator. 

Cur.  adv.  vult. 

Byles,  J.,  now  delivered  the  judgment  of  the  court : — The  first  objection  of  the 
defendants  was,  that  the  defendants'  apparatus  is  not  an  infringement  of  the  plaintiff's 
invention. 

It  was  foi-  the  arbitrator  to  decide  any  question  of  fact ;  and  the  court,  therefore, 
are  not  at  liberty  to  interfere  with  his  finding,  unless  they  see  that  there  was  no 
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evidence  of  infringement  before  him.  But  the  sul)stitiitioii  1)\'  ibo  defunilaiits  of  a 
cylinflei'  having  a  domed  or  hemispherical  top,  for  the  cone  or  the  cone  with  the 
conoidal  apex  in  the  plaiiitilfs  apparatus, — both  the  plaintirt"s  and  the  defendants' 
apparatus  being  used  for  the  same  purpose  and  in  nearly  the  same  manner, — is,  in  our 
judgment,  not  only  evidence,  but  strong  evidence,  to  support  the  arliitrator's  fitidiug. 
The  second  objection  was,  that  the  provisional  specification  contained  no  mention 
of  the  rings  claimed  in  the  full  specification. 

But  the  otfiee  of  the  provisional  specification  is  only  to  describe  generally  and 
fairly  the  nature  of  the  invention,  and  not  to  enter  into  all  the  minute  detaii.s  as  to 
the  maimer  in  which  the  invention  is  to  be  carried  out :  otherwise  the  provisional 
specification  must  be  as  full  as  the  complete  specification,  and  drawn  with  as  much 
care  and  deliberation.  Indeed,  the  statute  itself  indicates  this  distinction  between 
the  provisional  and  the  final  specification  ;  for,  it  calls  the  latter  the  complete  specifica 
tion, — implying  that  the  former  is,  or  may  legally  he,  in  some  respects  executory  and 
incomplete.  Moreover,  it  enacts  (s.  6)  that  the  provisional  specification  is  to  describe 
the  nature  of  the  invention,  and  no  more  :  but  when  the  statute  comes  to  speak  of 
[294]  the  complete  specification,  its  language  is  altogether  ditt'erent :  it  enacts  (s.  9) 
that  the  complete  specification  shall  describe,  not  only  the  nature  of  the  invention, 
but  also  the  manner  in  which  it  shall  be  performed  ;  and  not  only  describe,  but 
particularly  ascertain  it.  We  therefore  think  that  the  provisional  specification  in  the 
case  under  consideration  sufficiently  describes  the  natin-e  of  the  invention,  though  it 
does  not  enter  into  a  detail  of  all  the  means  by  which  it  is  to  be  accomplished. 

The  third  objection  was,  that  the  plaintitt's  invention  had  been  disclosed  and 
published  before  the  date  of  the  letters-patent. 

But  a  necessary  and  unavoidable  disclosure  to  others,  such  as  here  appears,  if  it  be 
only  made  in  the  cour.se  of  mere  experiments,  is  no  publication  ;  although  the  same 
di.selosure,  if  made  in  the  course  of  a  profitable  use  of  an  invention  previously  ascertained 
to  be  useful,  would  Ijc  a  publication  :  In  re  Adamsoii,  25  Law  Journ.  Gh.  457. 

The  answer  to  this  third  objection,  therefore,  depends  on  the  fourth  and  last  and 
main  objection,  which  was  this, — That  the  use  of  the  apparatus  for  profit  l)efore  the 
date  of  the  letters-patent,  was  a  use  which  avoided  the  patent. 

It  must  bo  and  is  conceded,  on  the  part  of  the  plaintifl^,  that  an  inventor's  public 
use,  for  profit,  of  an  invention  already  ascertained  by  previous  experiment  to  be  useful, 
is  a  gift  of  the  invcTition  to  the  public,  and  avoids  a  subse(|uent  patent.  And  it  is 
conceded  by  the  defendant,  that  a  use  before  the  patent,  merely  experimental  and 
tentative,  does  not  avoid  it. 

Now,  the  use  here  made  of  the  invention  in  actually  laying  down  the  cable,  was  a 
use  which  partook  of  l)oth  characters.  On  the  one  hand,  it  was  experimental  and 
tentative  ;  but,  on  the  other,  the  experiment  itself  turned  nut,  not  only  successful,  but 
Ijeneficial  to  the  inventor  at  the  moment. 

[295]  The  true  question,  therefore, — looking  at  the  decision  of  the  arl)ilrator, — 
seems  to  be  this:  is  an  experiment  perfoimcd  in  the  ])iosence  of  others,  whi(!h  not 
only  turns  out  to  be  succcssfid,  but  actually  beneficial  in  the  paiticular  instance, 
necessarily  a  gift  of  the  invention  to  the  world  ? 

We  think  it  is  not.  In  the  case  under  consideration,  experiments  on  dry  land  are 
found  to  be  indecisive.  The  decisive  experiment  still  remains  to  l)e  made  on  a  largo 
scale,  and  in  deep  water.  An  opportunity  presents  itself,  in  the  course  of  a  govern- 
ment contract, — not  acontra(-t  for  the  use  of  this  particular  app.aratus,  but  a  contract 
for  laying  down  the  cable  by  any  means  the  contractor  may  select.  'I'he  expcrimentor 
is  obliged  either  to  experiment  in  a  way  that  may  turn  out  to  l)e  useful  in  the 
particular  instance,  or  else  not  to  make  any  cHicicnt  and  decisive  experiment  at  all. 
The  coincidence  of  an  experiment  with  actual  immediate  profit  or  .-idvantagc  from  i(, 
if  successful,  is  miavoidable. 

Su])()ose,  even,  that  this  coincidence  had  been  accidental.  Su])posc  that,  in  llic 
course  of  the  voyage,  the  inventor  had  tried  some  further  and  new  experiment,  with 
an  alteration  of  the  a])paratus,  which  alteration  had  at  once  answered  S(nne  useful 
piu'pose  ;  surely  that  fmther  invention  would  have  been  his  property  :  otherwi.se,  a 
man  cannot  have  the  ])roperty  in  an  invention  which  stai'ts  from  his  brain  so  fully 
matured  and  armed  that  it  not  only  siicceeds  at  the  first  tri.il,  but  .K^'omplishes  on 
that  very  ti'ial  some  profitalile  or  useful  purpose. 

If,  indeed,  the  plairitill'  in  the  present  case  had  on  other  and  subsecpient  vo3'ages 

C.  P.  XVill.— au* 
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used  his  apparatus,  and  unnecessarily  delayed  his  application  for  a  patent,  he  would 
have  given  his  invention  to  the  public.  But  here  the  arbitrator  must  be  taken  to  have 
found, — as  he  well  might  ou  the  evidence  before  him, — that  the  [296]  inventor  lost 
no  time,  but  applied  for  his  patent  with  reasonable  expedition. 

There  must,  therefore,  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Dalton  v.  The  South-Eastekn  Railway  Company.     May  8th,  18.58. 

[S.  C.  27  L.  J.  C.  P.  227  ;  4  Jur.  N.  S.  711  ;  6  W.  R.  574.  Applied,  Pym  v.  Great 
NmiJiern  Ilaihmy,  186.3,  4  B.  &  S.  407.  See  JColJe  v.  Gnat  Northern  Railimy,  1890, 
26  L.  R.  Ir.  554.     Applied,  Taff  J'ale  Railway  v.  Jenkins,  [1913]  A.  C.  6.] 

In  an  action  founded  upon  Lord  Campbell's  Act,  9  &  10  Vict.  c.  9.3,  for  injury  result- 
ing from  death,  legal  liability  alone  is  not  the  test  of  injury  in  respect  of  which 
damages  may  be  recovered  ;  but  the  I'easonable  expectation  of  pecuniar}'  advantage 
by  the  relation  remaining  alive  may  be  taken  into  account  by  the  jury ;  and 
damages  may  be  gi\'en  in  respect  of  that  expectation  being  disappointed,  and  the 
piobable  pecuniaiy  loss  thereby  occasioned. — Therefore,  in  an  action  by  a  father  for 
injury  resulting  from  the  death  of  his  son  through  the  negligence  of  the  servants 
of  a  railway  company,  it  appeared  that  the  son,  who  was  twenty-seven  years  of  age, 
and  unmarried,  but  living  away  from  his  parents,  had  for  the  last  se^'en  or  eight 
years  been  in  the  habit  of  visiting  them  once  a  fortnight,  and  of  taking  them  on  those 
occasions  presents  of  tea,  sugar,  and  other  provisions,  besides  money,  amounting  in 
the  whole  to  about  201.  a  year: — Held,  that  the  jury  were  warranted  in  inferring 
that  the  father  had  such  a  reasonable  expectation  of  pecuniary  benefit  from  the 
contiiuiance  of  his  son's  life  as  to  entitle  him  to  recover  damages  under  the  statute. 
— But  held,  that  it  was  not  competent  to  the  jury  to  award  him  compensation  for 
the  expenses  incurred  by  him  for  his  son's  funeral  or  for  familj'  mourning. 

This  was  an  action  brought  by  the  plaintiff,  as  administrator  of  his  deceased  son, 
to  recover  damages  under  Lord  Campbell's  Act,  9  A:  10  Vict.  c.  93,  by  reason  of  the 
deceased  having  been  accidentally  killed  through  the  negligence  of  the  defendants' 
servants. 

The  declaration  stated  that,  before  and  at  the  time  of  the  committing  of  the 
grievance  thereinafter  mentioned,  the  defendants  weie  common  carriers  of  passengers 
for  reward  by  trains  of  carriages  by  a  cei'tiiin  railway,  and,  before  the  committing  of 
the  grievance  thereinafter  mentioned,  the  said  intestate,  at  the  request  of  the  defendants, 
became,  and  at  the  time  of  the  committing  of  the  said  grievance,  at  their  said  request, 
was,  a  passenger  in  a  certain  train  of  carriages,  to  be  by  the  defendants  carried,  for 
reward  to  them  in  that  behalf,  by  the  said  train  of  carriages  l)y  and  along  the  said 
railway  from  one  place  to  another  place  ;  and  that,  before  and  at  the  time  of  the  com- 
mitting of  the  said  grievance,  the  defendants  were  possessed  of  a  [297]  certain  other 
tiain  of  cairiages,  and  were  causing  the  same  to  proceed  along  the  said  railway,  and 
had  the  management,  government,  and  dii'ection  thereof  upon  the  said  railway  :  j'et 
that  the  defendants,  by  their  servants  in  that  behalf,  took  so  little  and  such  bad  care 
in  and  about  the  carrying  of  the  deceased  as  aforesaid  by  the  tii-st-mentioned  train, 
and  in  and  about  the  management,  government,  and  direction  of  the  said  secondly- 
mentioned  train,  that,  by  reason  of  the  said  carelessness  and  negligence,  the  said 
secondly-mentioned  train  came  into  violent  collision  with  the  first-mentioned  train, 
and  greatly  crushed  and  broke  the  carriages  whereof  it  consisted,  and  by  means  thereof 
the  said  deceased  was  killed,  leaving  him  surviving  his  father,  the  plaintiff,  and  his 
mother,  Sarah  Dalton,  for  whose  benefit  this  action  is  brought ;  and,  after  his  death, 
administration  of  all  and  singular  the  goods,  chattels,  and  credits  which  were  of  the 
deceased  at  the  time  of  his  death,  in  due  form  of  law  was  granted  by  the  Right 
Reverend  Father  in  God,  John  Bird,  by  Divine  Providence  Archbishop  of  Canterbury, 
Primate  of  all  England,  and  Metropolitan  :  And  the  plaintiff,  as  administrator  as 
aforesaid,  claimed  6001. 

The  defendants  pleaded  not  guilty  ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  Middlesex  after  last  Hilary 
Term.     The  action  was  biought  by  the  plaintiff,  as  administrator,  under  the  9  &  10 
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Vict.  c.  93,  to  recover  damages  against  the  defendants  for  the  loss  sustained  by  himself 
and  his  wife  through  the  death  of  their  son,  who  w;is  accidentally  killed  whilst  a 
pjisseuger  in  a  train  on  the  South  Eastern  Railway,  which  on  the  28th  of  June  last, 
through  the  negligence  of  the  company's  servants,  came  into  collision  with  another 
train  on  the  defendants'  line  between  the  IJlackheath  and  Lewisham  stations. 

[298]  It  was  admitted  on  the  part  of  the  defendants  that  the  death  of  Thomjvs 
l)alliiii  was  the  conseiiuence  of  negligeTice  on  the  part  of  their  servants,  and  that  that 
negligence  was  of  such  a  character  as  would  have  enabled  the  deceased  himself  to 
recover  damages  for  any  injury  short  of  death  which  might  have  resulted  to  him 
thereby  :  l)iit  it  was  in.sisteil  that  the  plaintiff'  and  his  wife  had  sustained  no  such 
injury  by  the  death  of  theii'  son  as  to  enable  them  to  maintain  an  action  under  the 
statute. 

As  to  this  the  facts  were  these  : — The  deceased,  who  was  about  twenty-seven  years 
of  age,  and  tnmiarried,  resided  in  London,  where  he  worked  as  a  piano-forte  maker, 
earning  about  31.  a  week.  P'or  the  last  seven  or  eight  years  he  had  been  in  the  habit 
of  visiting  his  father  and  mother,  labouring  people  at  Dartford,  once  a  fortnight,  and  on 
these  occasions  took  them  presents  of  tea,  coffee,  sugar,  meat,  &c.,  which  with  occasional 
donations  of  money  averaged  about  201.  a  year. 

On  the  part  of  the  company,  it  was  submitted,  that,  under  this  stjitute,  the  plaintiff 
could  only  recovei'  in  respect  of  the  loss  of  some  legal  right.  On  the  other  hand,  it 
was  sul)initted  that  it  was  enough  that  the  plaintiH'  should  have  had  a  reasonable 
e.xpectation  of  a  continuance  of  pecuniary  ad\antage  fiom  the  lemaining  alive  of  his 
son:  and,  in  addition  to  compensation  for  that  loss,  the  plaintiff  claimed  lOl.  which 
he  had  expended  upon  his  son's  funeral,  and  also  the  cost  of  providing  himself  and 
wife  with  mouriu'ng. 

The  leained  judge  told  the  jury,  that,  in  his  opinion,  the  plaintiff'  and  his  wife 
had  sustained  such  a  pecuniary  injury  from  the  death  of  their  son  as  to  entitle  them 
to  recover  damages  undei-  the  statute  :  and  he  directed  them  to  find  separately  the 
sums  they  thought  the  ])laintiff'  entitled  to  in  respect  of  the  mourning  and  the  fiuieral 
expenses. 

[299]  The  jury  accordingly  returned  a  verdict  for  the  plaintiff", — assessing  the 
damages  as  follows: — 801.  for  the  plaintiff,  ajid  401.  for  his  wife,  in  respect  of  the 
pecuniary  loss  sustained  by  their  son's  death;  101.  for  the  funeral;  and  ll>\.  foi- 
mourning:  ami  leave  was  reserved  to  the  dcfcndjints  to  move  to  enter  a  nonsuit,  if 
the  couit  should  lie  of  opinion  that  there  was  no  evidence  of  such  damage  as  would 
entitle  the  plaintiff  to  maintain  an  action  under  the  statute,  or  to  reduce  the  damages 
by  deducting  the  sums  allowed  for  funeral  expenses  and  mourning. 

Hugh  Hill,  (.}.  C,  having  on  a  former  day  in  this  term  obtained  a  rule  nisi, 

Montagu  Chambers  and  Needham,  shewed  cause.  The  tii-st  question  is  whether 
the  plaintiff  has  sustained  such  an  injury  from  the  death  of  his  son  as  to  entitle  him 
to  maintain  the  action.  Now,  the  act  is  iiititided  "An  act  for  compen.sating  the 
faniilies  of  persons  killed  l>y  accidents."  The  first  section  enacts,  "that,  whensoever 
the  death  of  a  pei-son  shall  be  caused  by  wrongful  act,  Tioglect,  oi-  fiefault,  and  the 
act,  neglect  or  default  is  such  as  would  (if  fleatli  had  not  ensued)  h.ive  cntitltid  the 
party  injured  to  maintain  an  action  and  reeo\er  damages  in  respect  th(!ieof,  then 
and  in  eveiy  such  case  the  penson  who  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  shall  have  been  cau.sed  luider  such  cireimistances  <is 
aniouTit  in  law  to  felony."  .^nd  the  2nd  section  enacts  "that  every  such  action  shall 
be  for  the  benefit  of  the  wife,  husband,  parent  (which  by  the  interpretation  clause, 
8.  5,  includes  father  and  mother,  and  grandfather  and  grandmother,  and  sti^pfather 
and  ste])m()th<!r),  and  child  of  the  j)ei' [300]-son  whose  death  shall  have  been  so 
caused,  and  shall  be  brought  by  anrl  in  the  name  of  the  executor  or  jwlministrator  of 
the  person  dccca.scfl  ;  .and  in  every  such  action  the  jni'v  may  give  such  damages  as 
they  may  think  proijortioncd  to  the  injury  resulting  from  such  death  to  the  parlies 
respectively,  for  whom  and  for  who.se  benefit  such  action  shall  be  brought.  '  ('.in  it 
be  said  that  "injury  '  did  not  result  to  the  parents  of  this  yotnig  man  from  his  deatli '! 
He  was  not  residing  with  them,  it  is  true  ;  but  he  was  constjintly  visiting  them,  and 
mateiially  contributing  to  their  snppoit:.  |('iowder,  .).  It  will  be  said  on  the  other 
side  that  many  circumstances  might  have;  occurred  to  induce  the  son  to  discontinue 
these  contributions.]     The  court  will  lathci'  contemplate  the  eontimied  perfoi-mance  of 
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a  duty  dictated  alike  by  nature,  morality,  and  religion.  The  damage  can  only  be 
measured  by  the  state  of  facts  at  the  time,  and  the  probability  of  their  contiiniance. 
It  has  already  been  decided  in  many  cases  that  compensation  may  be  awarded  for 
wounded  feelings  in  addition  to  pecuniary  damage.  [Byles,  J.  Except  as  to  the  101. 
and  151.,  this  point  hardly  arises.  There  is  no  complaint  of  the  direction.  The  law 
casts  upon  a  son  a  legal  ol)ligation  to  maintain  his  parents.  The  plaintiff'  therefore 
has  clearly  sustained  some  damage  liy  his  son's  death  ;  and  the  quantum  is  not  in 
question.]  The  7th  section  of  the  4.'i  Eliz.  c.  2,  enacts  that  "  the  fathei-  and  gi'and- 
father,  and  the  mother  and  grandmother,  and  the  children  of  every  poor,  old,  blind, 
lame,  and  impotent  person,  or  other  poor  person  not  able  to  work,  being  of  sufficient 
a))ility,  shall,  at  their  own  charges,  relieve  and  maintain  every  such  poor  person  in 
that  manner  and  according  to  that  rate  as  by  the  justices  of  the  peace  of  that  county 
where  such  sufficient  persons  dwell,  or  the  greater  number  of  them,  at  their  general 
quarter  sessions,  shall  be  assessed  ;  upon  pain  that  [301]  every  one  of  them  shall 
forfeit  20s.  for  every  month  which  they  shall  fail  therein."  Incidentally',  it  is  true,  that 
is  in  aid  of  the  parish  ;  yet  it  is  a  duty  which  is  distinctly  fixed  upon  the  parent  or 
child.  If  the  compensation  under  this  statute  were  to  be  limited  by  the  strict  legal 
rights  and  liabilities  of  the  parties,  a  very  small  class  of  persons  indeed  would  be 
benefited  b\'  it.  Take  the  case  of  a  man  having  a  .son  at  college,  or  studying  for  a 
profession,  to  whom  an  allowance  is  made  suitable  to  his  station, — could  it  be  said, 
that,  because  the  fathei'  was  undei-  no  legal  obligation  to  continue  the  allowance,  the 
son  would  sustain  no  pecuniary  loss  by  his  death  ',  It  is  enough  if  he  is  deprived  of 
those  just  expectations  of  pecuniary  aid  which  but  for  the  death  he  would  have  a  right 
to  entertain.  In  the  case  of  an  action  for  the  seduction  of  a  daughter,  the  legal 
foundation  of  the  action  is  the  service  of  the  daughter :  but  it  never  was  suggested 
that  the  father  could  not  recover  damages  because  the  daughter  was  under  no  legal 
liability  to  reiider  service.  The  ease  of  JFaters  v.  Towers,  8  Exch.  401,  strongly 
supports  this  argument.  That  was  an  action  for  a  breach  of  contract  in  not  fitting 
certiiin  mill-gearing  in  a  workmanlike  manner,  and  for  not  completing  it  within  a 
reasonable  time  ;  the  declaration  alleging  for  special  damage  that  the  plaintiffs  lost 
the  benefit  of  a  certain  contract.  It  appeared  that,  in  consequence  of  the  defendants' 
breach  of  their  contract,  the  plaintiff's,  who  carried  on  the  business  of  bobl)in-s].iinners 
in  Cumberland,  were  unable  to  fulfil  a  (verbal)  contract  which  they  had  made  with 
two  of  the  members  of  their  firm,  who  carried  on  a  separate  business  in  Manchester, 
for  the  supply  of  goods  as  alleged  in  the  declaration.  On  behalf  of  the  defendants, 
it  was  submitted  that  the  loss  of  profit  upon  that  transaction  was  too  remote  a  conse- 
quence to  be  the  subject  of  special  damage  ;  and  that,  even  if  that  [302]  were  not  so, 
still  the  plaintiff's  could  not  recover  any  damages  in  respect  of  it,  by  reason  of  the 
community  of  the  parties,  and  also  that  the  contract  was  invalid  lay  the  1 7th  section 
of  the  statute  of  frauds,  29  Car.  2,  c.  .'S,  the  value  of  the  goods  agi-eed  to  be  supplied 
being  above  101.  A  verdict  was  taken  for  the  plaintiffs  for  141.,  with  leave  to  move 
to  increase  it  by  11.31.,  the  estimated  profit  which  would  have  accrued  to  the  plaintiff's, 
if  their  contract  for  the  supply  of  the  bobbins  had  been  fulfilled.  Upon  cause  being 
shewn  against  a  rule  obtained  for  that  purpose,  it  was  submitted  that  the  contract  was 
not  binding  on  the  parties,  inasmuch  as  no  action  at  law  could  be  maintained  by  the 
three  plaintiff's  against  two  of  themselves,  and  also  because  the  contract  was  void  by 
the  statute  of  frauds.  But  Alderson,  B.,  said  :  "  If  a  person  undertakes  to  make  a 
certain  article  for  another,  and  to  deliver  it  to  him  on  a  particular  day,  but  fails  to  do 
so  until  a  year  afterwards,  it  would  l)e  most  unreasonable  that  the  latter  should  not 
recover  any  damage  because  the  contract  was  not  in  wiiting.  The  existence  of  a 
contract  is  evidence  of  the  probal)le  amount  of  loss  sustained.  Suppose  the  plaintiff's 
had  said,  '  We  should  have  made  such  and  such  a  contract,  if  the  defendants  had 
performed  theirs,'  and  the  jury  believed  that  the  plaintiff's  would  have  done  so,  that 
would  surely  have  been  evidence  of  the  amount  of  loss  occasioned  by  the  defendants' 
breach  of  contract."  And  the  rule  was  made  absolute.  [Aspland,  Amicus  Curiic, 
mentioned  a  case  of  Bramall  v.  Lees,  tried  before  Crompton,  J.,  at  Liverpool,  at  the 
Spring  Assizes,  in  1857,  where  the  father  of  a  child  twelve  years  of  age  recovered  a 
verdict  for  151.  against  a  druggist,  who  had  sent  laudanum  instead  of  tincture  of 
rhubarb,  and  so  caused  the  child's  death  ;  it  appeai'ing  that  the  child  was  at  the  time 
incapable  of  earning  anything  towards  its  suppoit,  it  was  insisted  on  the  [303]  part 
of  the  defendant  that  the  parents  sustained  no  pecuniary  injurj'  from  its  death,  and  a 
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rule  iii.si  was  giaiited  to  set  a.sicle  the  verdict,  but,  being  diseomaged  by  the  court, 
it  was  ultimately  allowed  to  drop  (see  29  Law  Times,  82,  111,  IM>).  Then,  as  to  the 
funeral  expenses  and  mourning, — it  was  incumbent  on  the  plaintitl'  to  bury  his  son 
decently,  and  reasonalile  to  put  on  mourning  for  his  loss.  Tliese  expenses,  therefore, 
as  much  constituted  a  consequential  damage  as  if  the  son  had  sustained  an  injury 
short  of  death,  and  the  plaintitt'  had  carried  him  home  and  incurred  expense  in  medical 
and  other  attendance  upon  him.  [Byles,  J.  It  may  be  said  on  the  other  side  that 
the  duty  of  burying  the  bodv  properly  devolved  upon  the  parish  officers,  under  the 
7  &  8  Vict.  c.  101,  s.  31.] 

Petersdorff,  in  support  of  the  rule.  This  case  presents  a  question  of  no  ordinary 
difficulty.  Since  the  passing  of  the  statute,  no  intelligible  rule  has  been  laid  down 
for  the  eom[)utation  of  damages  :  and  it  remains  for  this  court, — or  for  the  court  of 
Jlxchequer  in  a  similar  case  now  pending  before  it,  of  Franklin  v.  Tlie  South  Eddurn 
Raihuufi  Cmnpaiu/,  ai-ising  out  of  the  same  accident, — to  say  what  is  the  legitimate 
interpi-etation  of  the  act.  Is  the  test  for  the  measure  of  tlamages  to  be  the  calculable 
or  ascertainable  pecuniary  loss  which  the  survivor  has  sustained,  as  was  suggested  by 
Pollock,  C.  B.,  in  (riUurd  v.  Tlw  Lancashire  and  Yorksliirc  Railway  Company,  12  Law 
Times,  Sf)*!  ?  Or  is  the  test  to  be  the  hope  oi'  expectation  of  benefit  from  the  continu- 
ance of  the  life  of  the  deceased?  If  the  former  is  to  prevail,  this  rule  must  be  made 
absolute.  If  the  latter,  see  the  incalculable  number  of  degrees  of  which  that  expecta- 
tion may  consist, — from  almost  ab-[304]solute  certainty  to  the  extreme  of  doubt. 
[Crowder,  J.  Why  would  not  reasonable  expectation  do, — that  which  a  reasonable 
man  might  fairly  expect?]  Who  is  to  say  what  is  reasonable  expectation  here? 
[Crowder,  J.  The  jury,  perhaps.]  In  Blake  v!  Tlie.  Midland  Piaihoay  Company, 
18  Q.  B.  9.3,  it  was  held,  that,  in  an  action  under  this  statute,  by  the  wife,  husband, 
parent,  or  child,  of  a  per-son  killed  by  misfeasance,  the  jury,  irr  estimating  the  damages, 
cannot  take  into  consideration  mental  suffering  or  loss  of  society,  but  must  give  com- 
pen.sation  for  pecuniary  loss  oidy.  Colei-idge,  .J.,  at  the  coirclusion  of  the  judgment  in 
that  case,  says  :  "  We  ar-e  of  opinion  that  tlie  learned  judge  at  the  trial  ought  more 
explicitly  to  have  told  the  jury,  that,  irr  assessing  the  damages,  they  could  irot  take 
into  their  consideration  the  mental  suH'erings  of  the  plaintill'for  the  loss  of  her-  husliand  ; 
aird  that,  as  the  damages  cer-Uiinly  exceeded  airy  loss  sustained  liy  her  admitting  of 
a  pecuniary  estimate,  they  must  be  considered  exce.ssive."  [Byles,  J.  To  entitle  you 
to  succeed  on  the  first  part  of  your  rule,  you  must  shew  that  the  plaintiff  was  entitled 
to  no  damages  at  all.]  The  question  is,  has  the  plaintitt'  through  the  act  of  the  defeir- 
darrts'  servants,  sustained  any  calculable  pecuniary  loss?  [Ci-owder',  J.  Can  any 
reasonable  being  doubt  that  this  plaintilf  had  a  pecuniary  interest  in  his  sorr's  life? 
For'  seven  or  eight  years  he  had  been  in  the  regular  habit  of  corrtributing  to  the  suppor-t 
of  his  par'cnts.  It  is  true  he  might  not  always  be  of  ability  to  continue  this :  but  the 
same  uncertairrty  exists  irr  all  cases  where  the  loss  is  of  an  inconrc  arising  fr-orn  per-- 
sonal  (ixer-tions]  There  is  little  or  no  analogy  between  earnings  and  accidentiil  or 
occasional  gifts  like  these.  The  statute  contcni])lates  a  "  recompcrrse  "  for  the  loss  of 
profit  ar'ising  from  some  higal  obligation.  The  relation  of  parent  and  child  is  not 
necessary  to  create  [305]  the  mer-e  moral  obligation  to  administer  to  the  wants  of  the 
aged  aiifl  destitute.  'I'hc  true  rule,  it  is  submitted,  is  this, — where  the  son  is  not 
emarrcipatcd  fr'orrr  his  p.arent's  roof,  arrd  he  by  his  industry  contriliutcs  to  his  parerrt's 
support,  to  the  extent  of  the  pecuniary  value  of  that  contribirtion  the  parorrt  would 
be  entitled  to  coniirciisatiorr :  but,  wher'e  the  sorr  is  emarrci])ated,  the  circurrrstairce  of 
his  having  been  in  tire  habit  of  assisting  his  parent  out  of  the  pr-oceeds  of  his  labour, 
will  not  atlbid  tire  latter'  a  ground  of  action  in  respect  of  the  discontirruance  of  these 
volurrtary  contiiliutions.  Suppose  tire  son  had  happened  to  bo  out  of  enqiloy  at  the 
time  of  the  accident,  would  tiiat  circumstance  have  atlccted  the  measure  of  conrperrsa- 
tiorr  ?  All  these  consider-alions  shew  the  difficulty  and  tiie  ilaiiger  in  dealing  with  tills 
statutory  r'iglit  to  corn|iens;iti()n  for  a  pecuniary  loss.  As  to  the  funervil  expenses, — 
the.se  elear-ly  are  not  witliin  the  act.  'I'he  duty  of  a  parent  to  bury  ills  child,  or-  of  .a 
child  to  l)nry  his  parent.  If  of  ability,  stands  upon  a  totally  diHerent  footirrg,  arrd  is 
altogether  independent  of  accldetrt. 

Cni'.  adv.  vult. 

\ViLLE,s,  J.,  now  delivei-ed  the  judgment  of  the  court : — 

The  great  qiiestlorr  In  this  cji.se  is  disposed  of  by  the  judgmerrt  of  the  cour-t  of 
Exchequer  in  Franklin  v.  Tlir  Smilh  Fadi'm    li'ailwny  Company,  .'t   Ilurlst.  Si  N.  211,  ijy 
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which  it  is  decided,  with  our  entire  concurrence,  that  legal  liability  alone  is  not  the 
test  of  injury  in  respect  of  which  damages  may  be  recovered  Luider  Lorrl  Campbell's 
Act,  9  &  10  Vict.  c.  93  ;  but  that  the  reasonable  expectation  of  pecuniary  advantage 
by  the  relation  remaining  alive  may  Ije  taken  into  account  by  the  jury,  and  damages 
may  l)e  given  in  respect  of  [306]  that  expectation  being  disappointed,  and  the  probable 
pecuniary  loss  thereby  occa.'iioneil  («). 

In  respect,  thei'efore,  of  the  sum  of  1201.,  given  as  damages  upon  that  footing,  the 
verdict  must  stand. 

As  to  the  expenses  of  the  funeral  and  mourning,  however,  we  think  they  ought 
not  to  be  allowed.  The  subject-matter  of  the  statute,  is,  compensation  for  injury  by 
reason  of  the  relative  not  being  alive  :  and  there  is  no  language  in  the  statute  I'eferring 
to  the  cost  of  the  ceremonial  of  respect  paid  to  the  memory  of  the  deceased  in  his 
funeral,  or  in  putting  on  mourning  for  his  loss 

The  rule  must,  therefore,  be  absolute  to  reduce  the  verdict  by  those  expenses,  and 
discharged  as  to  the  residue. 

Rule  accordingly. 

[307]      John    Thomas    Metcalfe    and    George    Metcalfe    r.    The    London, 
Brighton,  and  South  Coast  Railway  Company.     April  28th,  1858. 

[S.  C.  27  L.  J.  C.  P.  205  ;  6  W.  R.  498.  Explained,  Vmighton  v.  Londm  and  North 
fFestern  Railway,  1874,  L.  R.  9  Ex.  97.  Adopted,  M'Qiiccn  v.  ffreat  IFesfern  Railway, 
1875,  L.  R.  I'O  Q.  B.  577.  Explained,  Shmv  v.  Great  li'cxtmi  Railway,  [1894] 
1  Q.  B.  380.] 

In  an  action  against  a  common  carrier  for  the  loss  of  a  parcel,  a  replication  that  the 
loss  arose  from  the  felonious  acts  of  the  defendants'  servants  is  a  good  answer  to  a 
plea  founded  upon  the  carriers'  act,  11  G.  4  &  1  \V.  4,  c.  68,  s.  1,  that  the  value 
exceeded  101.,  and  was  not  declai-ed  at  the  time  of  delivery  to  the  carrier. — In  an 
action  against  a  railway  company,  as  common  carriers,  for  the  loss  of  goods,  the 
defendants  pleaded  a  plea  founded  upon  the  Carriers'  kct,  11  G.  4  &  1  W.  4,  c.  68, 
s.  ],  that  the  value  of  the  goods  exceeded  101.,  and  was  not  declared  at  the  time  of 
the  deli\ery  to  them  ;  to  which  plea  the  plaintitls  replied  that  the  loss  arose  from 
the  felonious  acts  of  servants  of  the  companj^. — It  was  proved  that  the  goods  in 
respect  of  which  the  action  was  brought  consisted  of  articles  of  jewellery,  &c.,  con- 
tiiiiied  in  a  tin  box,  which  was  inclosed  in  a  deal  box  fastened  with  a  padlock  ;  that 
the  box  was  Ijiought  to  the  company's  stjition at  Worthing,  by  a  servant  of  a  person 
in  whose  house  the  plaintiffs  had  lodged,  to  be  forwarded  to  the  plaintiffs  in  London  ; 
and  that,  when  the  bo.x  was  delivered  to  the  plaintiffs  there  by  a  porter  of  the  com- 
pany, it  was  found  that  the  outer  box  had  lieen  opened,  and  the  tin  box  and  its 
contents  abstracted  from  it : — Held,  no  evidence  for  the  jury  of  a  felony  by  the 
company's  servants. — A  box  containing  goods,  some  of  which  were  the  property  of 
A.,  and  some  the  property  of  B.,  was  delivered  on  their  behalf  by  a  third  person  at 
a  railway  station,  to  be  carried  from  Worthing  to  London.     The  box  was  addressed 

(a)  Pollock,  C.  J.,  in  giving  the  judgment  of  the  court  in  that  case,  says:  "The 
statute  does  not  in  terms  say  on  what  principle  the  action  it  gives  is  to  be  maintainable, 
nor  on  what  principle  the  damages  are  to  be  assessed  :  and  the  only  way  to  ascertain 
what  it  does  is  to  shew  what  it  does  not  mean.  Now,  it  is  clear  that  damage  must 
be  shewn,  for,  the  jury  are  to  'give  such  damages  as  they  think  proportioned  to  the 
injury.'  It  has  been  held  that  these  damages  are  not  to  be  given  as  a  solatium,  but 
are  to  be  gi\cn  in  reference  to  a  pecuniary  loss.  That  was  so  decided  for  the  first 
time  in  banc  in  Blake  v.  The  Midland  Railway  Company,  18  Q.  B.  93.  It  is  also  clear 
that  the  damages  are  not  to  be  given  merely  in  reference  to  the  loss  of  a  legal  right, 
for,  they  are  to  be  distributed  among  relations  only,  and  not  to  all  individuals  sustaining 
such  a  loss;  and  accordingly  the  practice  has  not  been  to  ascertain  what  benefit  could 
have  been  enforced  by  the  claimants  had  the  deceased  lived,  and  give  damages  limited 
thereby.  If,  then,  the  damages  are  not  to  be  calculated  on  either  of  these  principles, 
nothing  remains  except  that  they  should  be  calculated  in  reference  to  a  reasonable 
expectation  of  pecuniary  benefit,  as  of  right  or  otherwise,  from  the  continuance  of 
the  life." 
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to  A.,  and  was  received  hy  him  in  London,  and  lie  paid  the  carriage: — Held,  that 
there  was  evidence  of  a  joint  bailment  in  respect  of  which  a  joint  action  might  be 
brought  by  A.  and  B.  for  the  loss  of  the  goods. 

The  declaration  stated  that  the  flefendants  were,  and  still  are,  common  carriers 
by  railway  for  hire,  and  the  plaintitis,  at  the  i-equest  of  the  defendants,  caused  to  be 
delivered  to  the  defendants,  and  the  defendants  then  accepted  and  received  of  the 
plaintill's,  a  certain  liox,  and  divers  goods,  to  wit,  one  box,  two  watches,  one  siniH'-box, 
one  pni-se,  one  sovereign,  one  ring,  one  pencil  case,  four  shirt-studs,  one  pin,  two  shirt- 
cuttlings,  of  and  belonging  to  the  plaintitt's,  therein  contained,  to  lie  safely  and  secuiely 
carried  and  conveyed  by  the  defendants,  as  such  carriers  for  hire  as  aforesaid,  from  a 
place  called  Worthing,  u])on  the  said  railway  of  the  defendants,  to  a  certain  other 
place,  to  wit,  London,  and  there  safely  to  be  delivered  to  the  plaintift's  for  a  cert^iin 
reward  to  be  paid  by  the  plaintift's  to  the  defendants  in  that  liehalf  ;  yet  the  defen- 
dants did  not  nor  would  safely  and  secureh'  convey  or  deliver  the  said  box  and  the 
said  goods  as  aforesaid,  but,  on  the  contrary,  so  carelessly  and  negligently  behaved 
and  conducted  themselves  in  the  premises,  that,  by  and  through  the  carelessness, 
negligence,  default,  and  improper  conduct  of  the  defendants,  and  not  otherwise,  the 
said  goods  iiecame  and  were,  and  still  are,  wholly  lost  to  the  plaintill's  :  Claim,  1001. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that  the  plaintift's  did  not 
cause  to  be  delivered  to  the  defendants,  nor  did  the  defendants  accept  or  receive  of 
the  plaintill's,  the  said  box,  or  the  said  goods,  or  any  ot  them,  upon  the  terms  or  for 
the  purposes  in  the  declaration  in  that  behalf  alleged, — thirdly,  that  the  goods  [308] 
in  the  declaration  mentioned  were  contained  in  one  outside  package  or  parcel,  that  is 
to  say,  the  said  first-mentioned  box,  and,  ii'respective  of  the  value  of  the  box  secondly 
mentioned  and  the  said  purse,  exceeded  in  value  the  sum  of  101.,  and  were  all  of  them, 
except  the  said  purse  and  box  secondly  mentioned,  articles  and  property  of  sorts  and 
descriptions  mentioned  in  the  1st  section  of  a  certain  statute  made  and  passed  in  the 
session  of  [)arliamcnt  holdcn  in  the  eleventh  ycai'  of  the  reign  of  King  George  the  Fourth 
and  the  first  year  of  the  i-eign  of  King  William  the  Fourth  [11  (t.  4  (t  1  W.  4,  c.  68], 
commonly  called  "The  Carriers'  Act,"  and  within  the  intent  and  meaning  thereof, 
and  intended  to  be  protected  thereby, — which  said  fii-st-mentionod  box,  so  lieing  the 
outside  package  oi'  jjarcel  in  which  the  said  goods  were  contained,  and  accessory 
thereto,  was  delivered,  with  the  said  goods  therein,  by  the  plaintitl's  to  the  defendants 
as  common  carriers,  to  be  carried  l)y  them,  to  wit,  foi'  hire,  to  the  place  in  the  declara- 
tion mentioned  ;  that  the  said  box  secondly  mentioned,  and  the  said  purse,  were  en- 
velopes aufl  inclosures  in  which  respectively  certiiin  parcel  of  the  residue  of  the  said 
goods  were  contained,  and  accessory  thereto;  that,  before  and  at  the  time  when  the 
said  first-mentioned  box,  and  the  said  good.s,  were  so  delivered  as  aforesaid,  the  defen- 
dants had  caused  to  be,  and  there  was,  aftixcd,  in  legible  characters,  in  a  public  and 
conspicuous  ])art  of  a  certain  otlice  of  the  defendants  for  the  receipt  of  ];ackages  and 
goods  to  be  carried  by  them  as  such  common  carriers  as  aforesaiil,  a  notice  under  and 
according  to  the  tTiie  intent  .and  meaning  of  the  .said  statute,  whereby  they  the 
defendants  notified  that  a  <'crtain  rat(^  of  chaigc  therein  mentioned  was  rei|uired  to  be 
])aid  to  them,  over  and  ;ibo\c  the  ordinary  rate  of  cairiage,  as  a  com])cnsation  for  the 
greater  risk  and  care  to  be  taken  for  the  s.ifc  [309]  conveyance  of  articles  of  the 
several  kinds  and  des(-i-iptioiis  in  the  1st  section  of  the  said  act  mentioned  ;  and  that, 
at  the  time  of  the  delivery  of  the  said  package  or  parcel,  to  wit,  the  .said  first-mentioned 
box  and  the  said  goods  to  the  defendants  as  afore.s.-iid,  the  value  and  nature  thereof, 
to  wit,  of  the  .said  goods  so  exceeding  such  value  as  afores,aifl,  were  not  declared  by 
the  peison  dcliveiing  the  same,  oi'  any  one,  and  neither  the  said  increased  charge  was 
then  or  at  any  time  paid  or  ott'ei-cd,  nor  was  any  engagement  to  pay  the  same  acccj)tcd 
by  the  d(^fendants  or  the  person  receiving  the  said  first-mentioned  box  and  the  said 
goofls,  or  any  other  person  whatever. 

Tlu!  plaintill's  joined  and  took  issue  upon  the  above  pleas  ;  and,  for  a  second  re])lica- 
tion  to  the  ihiiil  pica,  said  that  the  lo.ss  and  injury  in  the  declaration,  and  every  ]);irt 
thereof,  arose  from  the  felonious  acts  of  servants  of  the  defendants  then  lieing  in  their 
employ,  and  not  othei'wis(!. 

The  defendants  took  and  joincfl  issue  on  the  plaintift's'  second  rciilication. 

They  also  demurred  to  the  second  replication,  on  the  ground  "  that  the  defendants, 
undei'  the  circumstances  stated,  were  not  lia))le  for  the  felonious  act«  of  their  servants." 
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Spinks,  ill  support  of  the  demurrer.  There  is  nothing  in  the  Carriers'  Act,  1 1  G.  4 
&  1  W.  4,  c.  68,  to  render  a  common  carrier  liable  for  the  felony  of  his  servants :  to 
constitute  an  answer  to  the  third  plea  in  this  case,  therefore,  the  replication  should 
have  alleged, — as  did  the  new  assignment  in  Butt  v.  The  Great  Western  Hail  way  Company, 
11  C.  B.  140, — that  the  felonv  occuried  through  the  gross  negligence  of  the  defendants. 
[Willes,  J.  That  case  has  been  very  much  misunderstood.  It  was  not,  as  is  assumed 
in  some  of  the  te.Kt-books,  a  [310]  case  under  the  statute  at  all  It  was  twice  argued. 
On  the  tii'st  occasion,  the  replication  being  like  this,  I  demurred  on  the  ground  that 
carriers  are  not  answerable  at  common  law  for  the  felonious  acts  of  their  servants. 
The  plaintift's  then  amended  by  new  assigning,  alleging  that  the  article  was  feloniously 
stolen  by  certain  servants  of  the  defendants  whose  names  were  unknown  to  the 
plaintiffs, — "  whereby  the  same  was  not  safely  and  securely  carried,  but  became  and 
was  wholly  lost  to  the  plaintiffs,  as  in  the  declaration  mentioned."  The  defendants 
again  demurred,  and,  upon  the  argument,  the  court  suggested  (and  the  plaintiffs 
adopted)  a  further  amendment,  by  replying  a  loss  by  felony,  and  that  such  felony 
arose  through  the  gross  negligence  of  the  defendants.  It  was  there  assumed  on  all 
hands  that  felony  did  not  excuse  gross  negligence.  Crowder,  .J.  Butt  v.  The  Great 
Western  Railway  Company  is  explained  in  a  subsequent  case  of  TIm  Great  Northern 
Bailway  Company,  App.,  Bimell,  Besp.,  18  C.  B.  57.o.  Jer\n.s,  C.  J.,  there  said:  "I 
think  the  judge  has  altogether  misconceived  the  decision  of  this  court  in  the  case 
of  B7(tt  V.  The  Great  JVesteni  Uuihcay  Company,  because,  when  the  defendants  set  up 
a  defence  under  the  statute,  negligence  has  nothing  to  do  with  the  question.  The 
rule  is  this, — under  the  statute,  felony  by  a  servant  is  a  sufficient  answer  to  the  defence 
set  up  by  the  carrier,  and  negligence  has  nothing  to  do  with  it ;  and,  on  the  other 
hand,  under  the  carriers'  notice,  negligence  is  the  sole  question,  felony  is  immaterial. 
Under  the  statute,  felony  is  an  answer ;  under  the  notice,  negligence.  That  is  the 
effect  of  Butt  v.  llie  Great  Western  Raihcay  Company,  which  was  a  case  of  felony  permitted 
or  occasioned  by  the  negligence  of  the  defendants."  And  my  Brother  Willes  added, 
— "  I  am  glad  the  Lord  Chief  Justice  has  explained  the  case  of  Butt  v.  The  Great 
Western  Railway  Company;  for,  in  [311]  some  modern  text-books  («),  it  is  cited  as 
a  case  upon  the  statute,  which  in  truth  it  has  nothing  whatever  to  do  with."]  Those 
dicta  conflict  with  the  decision  of  the  court  of  Queen's  Bench  in  the  ca.se  of  llinton  v. 
Dihbin,  2  Q.  B.  646,  i  Gale  &  D.  36.     [Willes,  J.     Not  at  all.] 

Raymond,  contra,  was  not  called  upon. 

Crowder,  J.  The  plea  is  answered  by  the  leplication,  and  consequently  the 
plaintiffs  are  entitled  to  judgment. 

Willes,  J.,  and  Byles,  J.  concurring. 

Judgment  for  the  plaintiffs. 

May  24th. — The  issues  of  fact  came  on  to  be  tried  before  Byles,  J.,  at  the  sittings 
in  London  in  Trinity  Term,  1858.  The  facts  that  appeared  in  evidence  were  as  follows  : 
— The  plaintift's  are  brothers,  and  were  both  acting  as  agents  of  a  Mr.  Hollinghamof 
Worthing  in  the  sale  of  an  article  used  for  agricultural  purposes,  called  English  guano. 
They  both  lodged  at  Mi-.  HoUinghani's  house  in  Augu.sta  Place,  Worthing.  On  the  17th 
of  August,  1857,  they  left  that  place  for  the  purpose  of  proceeding  to  London  by  the 
2.40  p.m.  train,  accompanied  by  a  man  named  Oliver,  a  servant  of  Mr.  Hollingham, 
[312]  who  carried  their  carpet-laags.  On  their  arrival  at  the  station,  it  was  discovered 
that  a  deal  box  which  thev  had  intended  to  take  to  London  with  them  had  been  left 
behind,  and  accordinglj'  they  sent  Oliver  back  to  Augusta  Place  for  it,  with  instructions 
to  forward  it  to  the  Queen's  Head  Inn,  Borough,  l)y  the  next  train.  On  his  return  to 
Augusta  Place,  Oliver  received  the  bo.x  from  Mr.  Hollingham,  with  a  direction  on  it 
to  "J.  T.  Metcalfe,  Queen's  Head,  Borough,"  and  delivered  it  to  a  porter  at  the  station 
at  Worthing,  in  time  for  the  4.20  train.  The  bo.x  when  delivered  to  Oliver  was 
secured  l)y  a  padlock,  and  had  in  it,  amongst  other  things,  the  articles  enumerated 
in  the  declaration,  inclosed  in  a  tin  box,  some  of  the  articles  being  the  property  of  each 
of  the  brothers.  On  the  morning  of  the  18th  of  August,  between  9  and  10  o'clock,  the 
box  was  delivered  at  the  Queen's  Head  by  a  porter  belonging  to  the  company,  to  whom 

(a)  See  Chitty  and  Temple  on  Carriers,  55,  140;  Chitty  on  Contracts,  6th  edit, 
(by  Russell)  437;  Addison  on  Contracts,  4th  edit.  515;  Smith's  Mercantile  Law,  5th 
edit,  (by  Dowdeswell)  286.     288  {i) ;  1  Smith's  Leading  Cases,  4th  edit.  176. 
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a  receipt  w;is  given  fur  it  liy  •luliii  Thomas  MutL-alfc,  wlio  \>a\i\  fur  tlie  ciirriage.  The 
bo.x  w;is  iiiiinediately  carried  up  stairs  to  a  lieil-room,  and  opened  hyfTCorge  Metcalfe, 
when  it  was  found  that  the  tin  box  anfl  its  contents  had  Ijcen  .-ibstiactcd.  These  facts 
were  proved  by  the  plaintiff's,  Mr.  Hollingbam,  .and  the  viian  Olivei'. 

On  the  part  of  the  plaintiffs  it  was  insisted  that  there  was  ample  evidence  to  prove 
the  allefjation  in  the  replication  that  the  loss  arose  from  the  felonious  acts  of  servants 
of  the  defendants  ;  or,  at  all  events,  theie  was  enough  to  call  upon  the  defendants  for 
explanation. 

Foi-  the  defendants  it  was  submitted,  that  there  was  no  evidence  to  go  to  the  jury 
of  any  felony  by  a  servant  of  the  company,  and  that  there  was  no  evidence  of  any 
joint  bailment. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaiiitiflFs  upon  the  first 
and  second  issues,  and  [313]  for  the  defendant  upon  the  thiicl  plea  and  the  replication 
thereto, — reserving  leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  301.  if  the 
court  should  be  of  opinion  that  there  was  any  evidence  to  support  the  replication 
which  ought  to  have  been  submitted  to  the  jury  ;  and  also  leave  to  amend  by  striking 
out  the  name  of  one  plaintiff",  if  necessary, — and  reserving  leave  to  the  defendants 
to  move  to  entei'  the  verdict  for  them  on  the  second  issue,  if  the  court  should  be  of 
opinion  that  there  was  no  evidence  of  a  joint  bailment  by  the  two. 

Lush,  Q.  C.  (with  whom  was  Raymond),  for  the  plaintiffs,  now  moved,  pursuant 
to  the  leave  so  resei'ved  to  him,  to  entei'  the  veixlict  for  them.  There  was  abundant 
evidence  (unanswered,  as  it  wa.s,  by  any  evidence  on  the  part  of  the  defendants,)  to 
justify  the  jiu'v  in  coming  to  the  conclusion  that  the  tin  box  and  its  contents  had  been 
abstracted  from  the  outer  deal  box  by  some  person  in  the  company's  employ  whilst 
it  remained  in  their  custod}'.  [Williams,  J.,  referred  to  The  (heat  Northern  Railway 
Cutnpani/,  A]ip.,  liimcll,  Resp.,  18  C.  B.  •'575.]  There  is  a  wide  distinction  between  that 
case  and  the  pi'esent :  there  was  no  evidence  there  of  a  felonj'  having  been  committed 
at  all, — nothing  but  the  mere  absence  of  delivery  of  the  parcel  at  its  destination. 
Here,  it  was  proved  that  the  Ijox  was  delivered  to  the  company  at  Worthing  locked, 
and  that  it  was  delivered  by  them  locked  at  the  place  to  which  it  was  directed  in 
London.  [Cockburn,  C.  J.  It  would  be  rather  strong  to  presume  merelj'  from  that, 
that  a  felony  had  been  committed  by  a  servant  of  the  company.]  It  was  surely  enough 
to  call  upon  the  company  to  give  some  evidence  in  explanation.  This  is  not  a  loss 
which  could  have  occurred  by  negligence.  [Bylcs,  .1.  The  box  might  have  been 
exposed  by  negligence  on  the  part  of  the  defendants.]  It  was  enough  [314]  for  the 
plaintiffs  to  trace  the  box  and  its  contents  to  the  custody  of  the  company.  It  is 
impossible  in  such  a  case  to  prove  more.  [Williams,  .1.  We  all  know  very  well  that 
there  is  danger  of  other  persons  besides  the  company's  servants  gaining  access  to 
parcels  of  value.  Byles,  J.  You  begin  by  shewing  that  the  box  is  carried  for  you 
by  the  servant  of  a  third  person  from  Augusta  Place  to  the  railway  station  at 
Worthing.]  Thei'e  is  no  suggestion  that  the  tin  box  and  its  contents  were  not  in  the 
other  l)Ox  at  the  time  of  its  delivery  at  the  Worthing  stiition.  [Cockburn,  C  J. 
The  statute  was  intended  for  the  protection  of  the  carrier  in  respect  of  valuable 
articles,  which  reipiiio  nioi'o  than  ordinary  care.  That  ])rotection  will  be  entirely 
withdiawn  if,  felony  is  to  bo  assumed  without  .some  reasonable  foundation  for  it.  It 
is  incumi)ent  (jii  the  jilaintill'  to  prove,  not  the  possibility,  i)ut  the  fact  of  a  felony 
having  been  committed  l>y  a  servant  of  the  comjjany.]  It  would  be  absolutely 
im])i)ssible  to  bring  a  charge  of  felony  home  to  any  one  of  the  company's  servants. 
[Williams,  .).  That  only  shews  that  it  is  a  diliieult  thing  to  prove  the  exception  which 
you  rely  on.  |  The  (!videnee  shews  that  a  felony  had  been  committcil  whilst  the  box 
was  in  the  po.ssession  of  the  company  :  and  there  is  no  evidence  that  any  ])erson  other 
than  the  servants  of  the  company  had  an  o|)portunity  of  getting  at  it.  To  hold  that 
that  is  not  evidence  enough  to  call  upon  the  company  for  an  auswei-,  will  virtually 
operate  as  a  repeal  of  the  st^itnte. 

Cof'KRUIlN,  C.  •(.,  being  .a  sharelnjldi'i'  in  the  ef)mpan\',  dci'lined  to  take  any  pait 
in  the  judgment. 

WlI.l.lAMS,  J.  I  am  of  opinion  that  there  ought  to  be  no  lule.  1  am  rc.idy  lo 
concede  that  this  case  does  diiler  from  that  of  The.  (Irral  Nortlmrn  Jlnilwai/  f.'o»i  [315] 
pan//,  App.,  Rimell,  Resp.,  18  C.  B.  575(a),  inasmuch  as  here  there  was  evidence  from 

(a)  In  that  c;ise,  a  parcel  was  delivered  to  .i  porter  of  the  railway  comp.iny  at  the 
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which  the  jury  might  coiichide  thnt  ;i  felony  had  been  committed  by  somebody.  But 
the  plaintiffs  are  not  entitled  to  recover  unless  they  shew  athrniatively  that  the  goods 
in  "question  were  lost  by  means  of  a  felony  committed  by  one  of  the  company's  servants. 
It  is  a  geneial  rule  of  law  that  every  man  is  presumed  to  be  innocent  until  proved  to 
be  guilty  :  and  the  servants  of  a  railway  company  are  not  to  be  excluded  from  the 
benefit  of  that  rule.  Now,  it  is  impossible  to  say  that  there  was  any  evidence  that 
the  box  in  question  was  feloniously  alwtracted  by  one  of  the  company's  servants.  If 
such  a  question  were  to  be  left  to  the  jury,  upon  what  is  callefl  a  scintilla  of  evidence, 
whether  or  not  the  loss  had  occurred  through  the  felony  of  a  servant  of  the  company, 
we  all  know  too  well  the  tendency  of  juries  to  find  against  railway  companies,  to  doubt 
what  would  be  the  result.  But,  to  hold  such  evidence  as  this  to  be  enough  would  be 
altogether  to  depi'i\e  the  company,  as  carriers,  of  the  protection  which  the  legislature 
has  thought  fit  to  throw  around  them  in  certain  cases. 

WiLLES,  J.  I  am  of  the  same  opinion.  All  that  the  evidence  here  shews,  is,  that 
the  box  was  given  into  the  custody  of  a  servant  of  the  company  at  Worthing,  [316] 
and  that  they  were  employed  to  carry  it,  without  any  notice  of  the  nature  and  value 
of  its  contents  ;  and  that,  when  it  reached  its  destination  in  London,  it  was  found  that 
a  portion  of  its  contents  had  been  abstracted.  That  might  have  been  done  either  by 
one  of  the  servants  of  the  compniiy  or  by  some  other  person.  In  order  to  make  out 
a  greater  degree  of  likelihood  that  the  act  was  committed  by  a  servant  of  the  company 
than  by  any  one  else,  the  plaintiffs  might  have  shewn  a  prima  facie  case  had  the 
defendants  only  been  carriers  of  goods,  or  if  it  had  appeared  that  the  box  could  not 
have  Ijeen  exposed  so  that  other  persons  coming  to  the  railway  might  have  had  access 
to  it.  E\-ei'ybody  knows  that  that  is  not  so.  "The  servants  of  the  company,  probaljly 
too  few  in  numlier,  may  have  been  obliged  for  a  time  to  leave  the  l)ox  in  the  office,  or 
in  the  van  with  the  door  open,  when  strangers  might  be  about,  ready  to  take  advan- 
tage of  the  opportunity.  To  complete  the  circumstantial  evidence  here,  there  is 
wanting  some  fact  which  is  more  consistent  with  a  loss  by  felony  of  a  servant  of  the 
company  than  with  any  reasonable  view  of  the  case  to  the  contrary.  I  think  there 
was  no  evidence  here  upon  which  the  jury  ought  to  act,  or  upon  which  any  reasonable 
being  could  act,  in  arriving  at  the  conclusion  contended  for  on  the  part  of  the 
plaintiff's. 

BvLES,  J.  The  facts  of  this  case  are  in  some  respects  stronger,  and  in  some 
weaker-,  than  wei-e  those  in  The  (heat  Northern  Hailva//  Compani/,  App.,  liimell,  Re.tp. 
There  was  no  pi-oof  that  the  box  w'as  safe  at  the  Worthing  station,  or  when  it  was 
placed  in  the  van,  or  that  it  was  placed  in  the  van  at  all,  or  that  the  van  was  locked  : 
nor  was  there  any  evidence  as  to  what  became  of  it  on  unloading  in  London,  or 
when  it  was  deposited  at  the  terminus  in  London,  or  as  to  the  mode  of  con-[317] 
veying  it  to  the  hotel  where  the  plaintiffs  were  staying,  except  that  one  of  the 
company's  porters  brought  it  there.  There  was  nothing  to  exclude  the  suppo.sition 
that  the  tin  box  might  have  been  abstracted  by  some  one  else,  so  as  to  fix  it  upon 
a  servant  of  the  company.  In  The  Great  Xorthtrn  linihvaii  Comjiany,  App.,  Uimell, 
Beap.,  it  was  pro\'ed  that  the  parcel  was  placed  by  the  portei-  in  the  usual  receptacle, 
a  locked  box  in  the  van  ;  and  yet  Jervis,  C.  J.,  says, — "  I  think  the  judge  was  wrong 
in  leaving  the  first  question  "  (whether  the  parcel  had  been  stolen  by  some  one  of  the 
company's  servants)  "to  the  jury,  l)ecause  there  was  in  my  opinion  no  evidence  what- 
ever foi'  them  that  any  felony  had  been  committed  by  any  one  of  the  ser\'ants  of  the 
company.  In  truth,  unless  the  courts  in  cases  of  this  sort  take  upon  themselves  the 
duty  of  deciding,  the  statute  (11  G.  4  &  1  W.  4,  c.  68),  which  was  intended  for  the 
protection  of  the  cairier,  will  become  a  dead  letter ;  for,  juries  always  will  find  felony 
as  against  a  company.  I  think  it  is  the  duty  of  the  presiding  judge  to  withdraw  the 
question  altogether  from  the  jury,  and  not  to  allow  them  an  opportunity  of  finding 
in  favour  of  the  plaintiff' in  defiance  of  all  evidence.     I  therefore  think  the  judge  of 

station,  to  be  forwarded  from  Gloucester  to  London,  after  the  way-bill  and  the  guard's 
parcel-book  had  been  made  up.  The  parcel  was  placed  by  the  porter  in  the  usual 
receptacle,  a  locked  box  in  the  luggage-van,  and  entered  liy  him  on  the  way-bill  ;  but 
the  fact  of  his  having  so  placed  it  in  the  box  was  not  communicated  to  the  guard. 
After  several  intermediate  stoppages,  the  train  reached  London,  when  the  parcel  was 
missed  : — Held,  no  evidence  for  the  jury  of  the  parcel  having  been  stolen  by  a  servant 
of  the  companj'. 
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the  couuly-cuui-L  iu  thi.s  case  was  wrong  in  leaving  it  to  the  jury  at  ail,  and   that  he 
ought  at  once  to  have  directed  a  nonsuit."     Foi-  these  rciisons,  it  seems  to  me  that 
there  is  no  ground  for  disturbing  the  conclusion  of  the  inry. 
Kule  refused  («)•. 

May  "iGth. — Bovill,  Q.  C.  (with  whom  was  Creasy),  in  pursuance  of  the  leave 
reserved  to  Iiiiu  at  the  trial,  now  moved  [318]  to  enter  a  veidict  for  the  defendants 
on  the  second  issue,  on  the  giound  that  there  was  no  evidence  of  a  joint  bailment  by 
the  two  plaintill's.  There  was  no  joint-property  in  the  bo.x  or  its  contents.  The 
delivery  of  it  to  the  company  was  by  one  of  the  plaintifls  only  (John  Thomas 
Metcalfe),  and  it  was  diiectod  to  him,  and  the  carriage  of  it  was  paid  1)V  him. 
Wille.s,  J.  Which  was  the  owner  of  the  deal  bo.\  ?]  That  did  not  appeal'. 
Cockburn,  C.  J.  Why  should  it  be  the  less  a  joint  bailment  because  the  contents 
were  in  part  the  separate  property  of  each  of  the  plaintiffs?  This  is  a  very  unworthy 
objection  for  the  company  to  take.  Suppose  the  plaintiffs  had  each  brought  a 
separate  action,  what  observations  would  there  not  have  been  made  upon  the  conduct 
of  the  attorney  1  Byles,  J.  I  reserved  leave  to  amend  by  striking  out  the  name  of 
one  of  the  plaintiffs.  The  only  consequence,  therefore,  of  the  success  of  this  miserable 
objection  would  be,  that  the  one  who  is  struck  out  might  bring  another  action,  and 
might  come  better  prepared  with  evidence  of  the  felony.] 

CoCKP.UUN,  C  J.  I  think  there  should  be  no  rule  in  this  case.  I  think  there  was 
abundant  evidence  of  a  joint  contract.  The  bo.v  appears  to  have  contained  property 
Ijcloiiging  separately  to  each  of  the  plaintiffs,  but  none  in  which  they  had  a  joint 
ownership.  The  question  is  whether  there  was  a  delivery  to  the  company  to  be 
carried  on  behalf  of  the  two  jointly.  I  am  of  opinion  that  there  was.  The  delivery 
was  not  by  the  hand  of  either  of  the  plaintiffs  ;  T)ut  by  a  third  [319]  person,  with 
whom  the  company  contracted  as  with  the  agent  of  an  unknown  principal.  Having 
so  contracted  with  him,  it  turns  out  that  he  was  agent,  not  for  one  of  the  plaintiffs 
only,  but  for  both.     If  so,  the  contract  was  with  the  two  jointly. 

Wit.l.iA.MS,  J.  I  also  am  of  opinion  that  there  was  a  joint  contract,  and  a  joint 
consideration  :  and,  if  so,  the  authorities  establish  that  it  is  immaterial  that  the 
plaintiffs  have  separate  interest  in  the  subject-matter.  This  appears  from  the 
following  passage  in  1  Kolle's  Abridgment,  Action  sur  Case  (Z),  pi.  9, — "  Si  en  action 
sur  case  per  A.  et  B.  vers  C,  soit  recite  en  le  declaration  (jue  loii  certain  particiiler 
avers  apperticnt  al  A.,  et  auters  particuler  avers  appertient  al  15.,  fueroiit  toll  per 
per.son  nemy  conus,  en  consideracioii  de  101.  done  per  A.  et  B.  al  C,  C.  assume  et 
promise  a  procurer  les  ditz  avers  d'estre  restore  al  A.  et  B.,  et  pur  ceo  que  les  avers 
ne  fueront  restore  ils  porteront  cest  action  :  cest  action  est  bien  port  joyntment  per 
A.  et  B.,  coment  que  les  avers  que  appertient  al  A.  doint  cstre  restore  a  luy,  et  les 
autres  avers  a  B.,  et  issint  le  chose  d'estre  performe  .several!  et  nemy  joyiit,  uncoro 
entant  tpie  le  contract  est  joynt  et  le  consideracioii  joyiit,  et  n'est  conus  quant  lun 
done  et  quant  lauter.  Taction  est  bien  port  joyntment.  Hill.  1G4!),  enter  Innix  d 
Raans  v.  Ihvj^er,  adjudge,  ceo  esteaiit  move  en  arrest  de  judgment "  (a)-.     [320]    That 

(n)'  From  the  language  of  the  judgment,  it  would  seem,  that,  if  the  box  had  been 
received  by  the  servants  of  the  company  at  Augusta  I'lac(>,  Worthing,  anil  had  been 
delivered  by  them  at  the  '.^Hiecn's  Head,  in  Ijoiidon,  and  so  had  been  in  their  custody 
and  under  their  control  during  the  whole  of  the  transit,  it  would  equally  have  been 
held  that  there  was  no  evidence  to  go  to  the  jury  that  its  contents  had  iteen  abstracted 
by  a  servant  of  the  company. 

{af  This  case  is  cited  in  Vin.  Abr.  Actions  (Z),  pi.  !),  in  marg.,  by  the  name  of 
Vaux  V.  Steward ;  and  it  is  also  reported  three  times  in  Style,  pp.  15G,  157,  203.  On 
the  first  occa.sion.  Roll,  C.  J.,  is  reported  to  have  said  ;  "The  promise  here  is  entire, 
for  the  consideration  is  entire,  and  .so  the  action  may  be  jointly."  On  the  second 
occasion,  he  held,  "that  it  is  an  entire  promise,  and  a  joint  consideration,  though  the 
cattle  taken  were  several,  and  therefore  the  action  may  bo  joint;  and,  if  one  lay  out 
money  for  a  thing  assumed  to  be  dfnic  for  a  third  i)cisoii,  if  it  be  not  done  an  action 
shall  tic  brought  upon  the  assumpsit  by  him  who  laid  out  the  money."  Hut,  "liecansc 
a  case  was  cited  out  of  Velvcrton's  Hejiorts  [Uippon  v.  Morlati,  Yelv.  1)  to  be  against 
the  opinion  of  the  court,  therefore  the  court  onlered  the  counsel  to  bring  that  case, 
and  iu  the  mean  time  they  would  advise."     On  the  third  occasion,  the  case  is  thus 
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authority  establishes,  that,  if  this  had  been  an  action  upon  the  contract  itself,  it  would 
properly  have  been  a  joint  action.  And,  although  this  is  not  an  [321]  action  upon 
the  contract,  but  for  a  breach  of  duty,  still  it  is  founded  on  contract,  and  must  follow 
the  general  rules  as  to  joinder  which  govern  actions  ex  contractu. 

WiLLES.  J.  I  am  entirely  of  the  same  opinion.  It  is  certainly  a  very  strange 
question  for  the  company  to  raise,  inasmuch  as  the  only  effect  of  holding  the  contract 
to  have  been  with  each  separately,  would  l)e  that  the  company  must  be  harrassed  by 
two  actions  when  the  whole  merits  might  be  disposed  of  in  one.  The  remedy  would 
be  liy  striking  out  the  name  of  Greorge  Metcalfe,  to  whom  the  box  was  not  addressed, 
and  who  did  not  pay  the  cai'riage  of  it,  pursuant  to  the  leave  re.served  at  the  trial. 
But  it  appears  to  me  that  the  point  is  disposed  of  by  saying  that  there  was  some 
evidence  that  the  box  with  its  contents  was  delivered  to  the  company  upon  a  joint 
contract  to  be  carried  for  the  two  plaintilis,  because  it  was  delivered  b}'  a  person  who 
might  reasonably  be  considered  to  have  been  at  the  time  the  servant  of  both.  No 
evidence  appears  to  have  been  given  as  to  the  ownership  of  the  box  :  but  it  was  in  the 
joint  use  of  the  two  plaintitJ's  for  the  purpose  of  the  journey.  I  think  there  was 
enough  evidence  to  warrant  the  jury  in  concluding  that  there  was  a  joint  delivery 
of  the  box  to  the  company,  and  a  receipt  of  it  by  them  under  a  joint  contract,  and 
therefore  that  the  action  was  well  brought  in  the  names  of  the  two  plaintifi's. 

Byles,  J.,  concurred. 

Rule  refused. 

[322]     PoRTMAN  V.  MiDDLETON  AND  Anotuer.     May  6th,  185.S. 

[S.  C.  27  L.  J.  C.  P.  231 ;  4  Jur.  N.  S.  689  ;  6  W.  K.  598.] 

A.  contracted  with  B.  to  repair  a  steam  thi-eshing-machine,  undertaking  to  get  it  ready 
for  harvest  time.  A  new  fire-box  being  needed,  C.  engaged  to  make  one  for  A  "  in 
about  a  fortnight,"  but  failed  in  the  performance  of  his  contract,  and  A.  (who  had 
paid  C.  for  the  article)  was  obliged  to  get  one  made  elsewhere,  at  an  additional  cost ; 
but  this  lie  did  not  do  in  time  to  enable  him  to  perform  his  contract  with  B. 
(although  there  was  ample  time  for  him  to  have  done  so  after  C.  had  broken  his 
contract)  ;  whereupon  B.  sued  A.,  who  paid  him  201.  to  settle  the  action  : — Held, 
that  A.  was  entitled  to  recover  from  C.  the  sum  he  had  paid  him  for  the  fire-box, 
and  the  extra  cost  incurred  in  getting  another ;  but  that  the  compensation  paid  l)y 
A.  to  B.  was  not  such  a  damage  "  as  might  fairly  and  reasonably  l)e  considered 
either  as  ai'ising  naturallj'  from  C.'s  breach  of  contract,  or  such  as  might  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  the  parties,  at  the  time  they 

stated  : — "  Vaux  and  Vaux  brought  an  action  upon  the  ease  against  Draper,  upon  a 

promise,  and  declared  that  the  defendant,  in  consideration  of  101.  paid  by  the  plain- 
titi's  unto  the  defendant,  did  assume  and  promise  unto  the  plaintiffs  to  procure  certain 
cattle  of  the  plaintiffs  t;iken  from  them  hy  a  third  person,  to  be  re-rlelivered  unto 
them  by  such  a  time,  and  for  not  performing  this  promise  they  brought  their  action. 
Upon  non  assumpsit  pleaded,  there  was  an  issue  joined,  and  a  verdict  found  for  the 
plaintitls.  The  defendant  moved  in  arrest  of  judgment,  that  this  action  was  not  well 
iii'ought  jointly  by  the  plaintitfs,  but  that  they  ought  to  have  brought  two  several 
action.s,  in  regard  that  the  promise  upon  which  the  action  was  founded  was  not  an 
entire  promise,  but  was  a  several  promise  made  to  each  of  the  plaintiHs.  The  counsel 
on  the  other  side  prayed  for  judgment,  and  said  the  promise  was  entii'c,  made  to  both, 
and  not  several,  and  so  the  jury  have  found  it,  which  shall  be  intended  to  be  true  : 
and,  if  it  should  not  be  so,  it  would  be  disadvantageous  for  the  defendant.  Hales 
said,  on  the  other  side,  that  the  assumpsit  is  several,  and  the  acts  to  be  done  by  the 
defendant  to  the  plaintiffs  are  several,  although  the  assumpsit  sounds  as  a  joint 
assumpsit.  Koll,  C.  J.,  .said,  that  the  consideration  given  is  entire  and  cannot  be 
divided,  and  there  is  no  inconvenience  in  joining  in  the  action  in  this  case  :  but,  if  one 
had  bi'ought  the  action  alone,  it  might  have  been  questionable.  Nicholas  and  Ask, 
justices,  of  the  same  opinion.  But  Jerman,  justice,  differed,  and  said  that  these  are 
several  promises,  viz.  to  deliver  such  chattel  severally  to  each  of  them  as  did  belong 
properly  to  them,  and  so  there  must  be  two  several  actions.  But  judgment  was  gi\en 
for  the  plaintiff,  except  better  matter  shewed." 
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made  the  contract,  as  the  probable  result  of  the  bieach  of  it," — within  the  rule  in 
Iladley  v.  BaMmdale,  9  Exch.  341. 

This  was  an  action  for  a  breach  of  contract  in  not  delivering  a  tire-box  within  the 
time  stipulated. 

The  declaration  stated  that  the  plaintiti',  before  the  time  of  the  making  of  the 
agreement  with  the  defendant  thereinafter  mentioned,  had  been  emploj'ed  by  a  certain 
person  to  repair  and  put  in  order  for  him  a  steam  threshing-engine,  the  .said  engine 
to  be  fitn'shed  and  delivered  to  the  said  person  by  a  certain  specified  time,  at  and  on 
certain  i-eward  to  be  paid  to  the  plaintiff  by  the  said  person  ;  and  thereupon  the 
plaintiff  retained  and  employed  the  defendant  to  make  or  repair  for  him  a  fire-box  for 
the  .said  steam  threshing-engine  of  a  certain  size  and  according  to  cerfeiin  instructions 
given  to  the  defendant  by  the  plaintiti',  and  by  a  time  agreed  upon  between  the 
plaintiff  and  the  defendant,  which  said  retainer  the  defendant  accepted  at  and  for  the 
sum  of  121.,  and  which  said  sum  the  plaintiti' paid  to  the  defendant  befoie  the  delivery 
by  the  defendant  of  the  tire-box  thereinafter  mentioned  :  Averment,  that,  although  the 
defendant  had  delivci-ed  a  fire-box  as  and  for  the  tire-box  so  agreed  to  be  made  or 
repaired  by  him  for  the  plaintiff,  vet  he  did  not  do  the  same  by  the  time  agreed  upon 
between  the  phiintitt'and  the  defendant,  nor  according  to  the  said  instructions  of  the 
plaintiti',  but  wholly  neglected  and  disobeyed  the  same  instructions  ;  and  although, 
when  the  plaintiff  so  employed  the  defendant  to  make  or  repair  the  said  fire-[323]-box, 
he  informed  the  defendant  for  what  puipose  he  required  the  same,  and  of  what  size 
and  materials  the  same  must  be,  and  by  what  time  the  plaintiti'  had  contracted  with 
the  .said  ])erson  to  tinish  and  deliver'  the  .said  steam  threshing-machine,  and  which  said 
time  had  long  elapsed  ;  yet  the  defendant  had  made  and  delivered  to  the  plaiiititi'a 
fii'e-box  unsuited  to  and  unfit  for  the  said  steam  threshing-engine,  imperfect  in  matei-ials, 
and  diti'erent  in  size  from  the  fire-box  agreed  to  be  made  by  the  defendant,  and  wholly 
useless  to  the  plaintiti',  and  that  the  defendant  had  refused  to  make  a  tire-box  tit  for 
the  steam  threshing-engine,  or  to  return  the  said  sum  of  121.  to  the  plaintiti';  whereby 
the  plaintiti'  had  not  only  lost  the  said  sum  of  121.  so  paid  by  him  to  the  defendant, 
but  had  incurred  great  expense  in  and  about  constructing  a  tit  and  proper  tire-box  for 
the  said  steam  threshing-engine,  and  was  also  liable  to  make  compensation  to  the  said 
person  for  the  delay  in  delivering  the  said  steam  threshing-machine  to  him,  such  delay 
being  caused  by  the  wrongful  conduct  of  the  defendant. 

There  were  also  counts  for  money  paj'able  by  the  defendant  to  the  plaintilf,  and  for 
money  received  by  the  defendant  to  the  use  of  the  plaintiti'. 

The  defendant  traversed  the  retainer  and  the  alleged  breaches  of  ct)ntract,  and  also 
pleaded  never  indebted  ;  wheienpon  issue  was  joined. 

The  cause  was  tried  before  t'hannell,  li,  ;it  the  last  Assizes  at  Worcester.  The 
facts  were  as  follows  : — In  the  Spring  of  18.57,  the  plaintiff,  an  engineer,  was  employed 
by  one  Sheaf  to  repair  a  steam  thieshingengine  ;  the  work  to  bo  tijiishcil  before  harvest, 
or  by  the  end  of  July  or  the  beginning  of  August.  It  being  found  necessary  to  get  a 
new  fire-box  made,  the  plaintiti'  in  .lune  went  to  the  defendants  at  Birmingham  and 
verbally  contiucted  with  them  to  make  one  for  [324]  him  for  121.  Upon  incjuiring 
how  long  it  would  take  to  make  it,  the  defcn<lants'  foreman  answered,  "About  a  fort- 
night." The  tire-box  was  not  sent  to  the  plaintiti'  until  the  .'Jrd  of  September,  when  it 
was  found  to  be  useless.  The  ])lainlitt'  was  then  obliged  to  employ  another  person  to 
make  another  tire-box,  for  which  he  had  to  pay  201.  The  thresliing  engine,  in  con- 
seiinence  of  these  delays,  not  being  ready  initil  November,  Sheaf  brought  an  action 
against  the  plaintiti'  to  rccovei'  damages  in  res|)ect  of  his  breach  of  contract,  clainung 
501.  ;  but  he  ultimately  settled  the  matter  by  accepting  20l.  and  costs,  making 
together  2-51.  17s, 

It  did  not  ai)])ear  that  the  pl.iintilf,  when  he  gave  the  defendants  the  order  for  the 
tire-box,  comnnnii(-ated  to  them  the  nature  of  his  contract  with  Sheaf;  or  that  they 
wei'c  made  awai'e  of  it  until  after  there  had  been  a  complete  breach  of  that  contract; 
although  there  was  some  evidence  of  a  conversation  between  Sheaf  and  the  defendants 
upon  the  subject  in  the  month  of  dune. 

Uniler  the  direction  of  the  learned  Baron,  the  jury  returned  :i  verdict  for  the 
plaintiff  for  the  121.  which  he  had  paid  the  defendants  for  the  Hre-box,  Hi.  for  the 
extra  expenses  he  had  incurred  in  ])rociuing  another,  and  20l.  in  respect  of  the  com- 
pensation he  h.id  paid  to  Sheaf  fo|-  the  non  perfurm.ince  of  his  coiitr.act  with  him. 
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Pigott,  Serjt.,  on  a  former  day  in  this  term,  pursuant  to  leave  reserved,  obtained  a 
rule  nisi  to  reduce  the  damages  by  the  sum  of  201.  on  the  grounds  that  no  precise  time 
was  contemplated  by  the  contract  between  the  plaintiff  and  the  defendants,  and  that 
the  paj'ment  to  Sheaf  was  not  a  damage  fairly  resulting  from  the  defendants'  breach 
of  their  contract. 

Huddleston,  Q.  C,  and  R.  Kettle,  on  a  subsequent  day,  [325]  shewed  cause.  The 
plaintiff  is  entitled  to  recover,  not  only  the  sum  he  had  paid  to  the  defendants  for  the 
useless  fire-box,  and  the  81.  which  he  was  obliged  to  pay  to  procure  another,  but  also 
the  damages  he  was  compelled  to  pay  to  Sheaf  for  his  breach  of  conti'act,  which  but 
for  the  defendants'  failure  to  perform  their  contract  with  him  he  would  not  have 
incurred.  The  I'ule  as  laid  down  by  the  court  of  Exchequer  in  Hadlei/  v.  Baxendak', 
SJ  Exch.  S-tl,  is,  that,  "  where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  recei\'e  in  respect  of  such 
lireach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  considered  either 
arising  naturally,  i.e.  according  to  the  usual  course  of  things,  fiom  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  both  parties,  at  the  time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it."  That  rule  was  acted  upon  in  Bramlei/,  App.,  Ch'stcrtmi,  llcqj.,  ante,  vol.  ii., 
p.  592,  where  it  was  held,  that,  where  a  tenant  holds  over  after  the  expiration  of  a 
notice  to  quit,  the  landlord  is  entitled  to  recover  against  him  the  reasonable  damages 
and  costs  sustained  by  him  in  an  action  at  the  suit  of  a  partj^  to  whom  he  had  con- 
tracted to  let  the  premises,  but  to  whom  the  tenants'  wrongful  act  had  prevented  him 
from  delivering  po.ssession.  In  giving  judgment,  Cockburn,  C.  J.,  says :  "This  use 
of  the  land  by  the  landlord,  viz.  the  letting  it  to  a  new  tenant,  is  the  common  and 
ordinary  course  of  dealing  on  the  part  of  an  owner  of  land.  The  defendant,  therefore, 
must  have  understood,  that,  when  the  plaintiff  gave  him  notice  to  quit,  he  would  enter 
into  a  contract  with  a  new  tenant  to  let  the  premises  to  him  from  the  expiration  of 
such  notice.  And  in  this  case  there  is  the  further  and  not  unimportant  fact  that  the 
tenant  was  apprised  of  the  fact  that  the  land-[326]-lord  had  re-let  the  premises,  and 
consequently  was  aware  of  the  inconvenience  and  loss  he  was  exposing  him  to  by  his 
improper  conduct.  I  therefore  think  it  not  at  all  unreasonable,  but,  on  the  contrary, 
very  salutary,  to  hold  him  liable  to  compensate  his  landlord  to  the  extent  of  the  natural 
and  necessary  consequences  of  his  wrongful  act "  (a).  The  natural  consequence  result- 
ing from  the  non-performance  of  the  defendants'  contract,  was,  the  non-completion  by 
the  plaintiff  of  his  contract  with  Sheaf.  [Crowder,  J.  The  damages  claimed  bj'  Sheaf 
could  hardly  be  said  to  be  the  natural  consequence  of  the  defendants'  bi-each  of  their 
contract  with  the  plaintiff.]  At  all  events,  it  comes  within  the  second  branch  of  the 
rule  laid  down  in  Hadlci/  v.  Baxendale :  it  might  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  the  parties,  at  the  time  they  made  the  contract,  as  the  prob- 
able result  of  the  breach  of  it ;  for,  the  defendants  knew  that  the  article  was  wanted 
for  the  ensuing  harvest,  and  that  the  inevitiible  consequence  of  the  non-performance  of 
their  contract  would  be  that  the  plaintiff  would  be  unable  to  perfoim  his  contract  with 
Sheaf.  [Byles,  J.  There  was  no  evidence  that  the  defendants  were  aware  of  the 
plaintiff's  contract  with  Sheaf  until  after  breach.] 

Pigott,  Serjt.,  in  support  of  the  rule.  The  plaintiff  is,  no  doubt,  entitled  to  recover 
back  the  121.  he  paid  for  the  tire-box,  and  akso  the  81.  for  the  difficulty  in  getting 
another  one  :  but  he  clearly  is  not  entitled  to  [327]  recover  anything  in  respect  of  the 
contract  which  he  had  made  with  Sheaf.  At  the  time  the  order  was  first  given,  in 
June,  the  plaintiff  did  not  communicate  to  the  defendants  his  engagement  with  Sheaf 
to  have  the  threshing-engine  ready  in  time  for  harvest ;  nor  did  he  do  so  until  after 
there  had  been  a  complete  breach  of  the  contract  between  him  and  Sheaf.  Damages 
from  the  plaintiff's  breach  of  his  contract  with  Sheaf  clearly  could  not  have  been  in 
the  contemplation  of  the  parties  as  flowing  from  the  l)reach  of  the  defendants'  contract 
with  the  plaintiff,  so  as  to  bring  the  case  within  the  rule  in  Hadlei/  v.  Ba.rendale.  As 
soon  as  the  defendants  had  broken  their  contract,  it  was  the  plaintiff's  duty  to  put 
himself  in  a  position  to  perform  his  contract  with  Sheaf,  hy  procuring  a  fire-box  else- 

(a)  Willes,  J.,  observed  that  he  was  erroneously  reported  in  this  case  to  have  said, 
— "  I  would  wish,  however,  to  guard  myself  from  admitting,  that,  apart  from  contract, 
the  tenant  is  liable  for  holding  over ; "  and  that  it  ought  to  have  been,  "  that,  in  an 
action  of  contract,  the  tenant  would  be  liable  for  holding  over." 
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where, — Peterson  v.  .Ip'e,  13  C.  B.  365,  per  Maule,  J., — hikI  Ik;  had  ample  time  to  do 
this  before  the  commcnceraeiit  of  harvest;  for,  it  appeared  that  it  could  have  heeii 
made  in  a  fortnight.  It  would  lie  monstrous  to  hold  the  defendants  responsilile  for 
the  breach  of  a  contract  with  a  thiid  partv,  the  terms  of  which  they  were  wholly 
unacquainted  with. 

Cur.  adv.  vult. 

Ckowdek,  J.,  now  delivered  the  judgment  of  the  court : — 

This  case  was  argued  on  Friday  last  before  my  Brothers  Willes  and  Byies  and 
myself.  The  rule  sought  to  reduce  the  damages :  and  we  are  of  opinion  that  it  must 
be  made  absolute.  The  action  was  brought  to  recover  damages  for  the  breach  of  a 
contract  entered  into  between  the  plaintift'  and  the  defendant,  under  which  the  defen- 
dant was  to  furnish  a  tire-box  for  the  plaintiff  by  a  given  time.  The  article  was  not 
furnished  within  the  time,  and,  when  it  was  sent  to  the  [328]  plaintiff,  it  was  found 
to  be  utterly  useless.  The  plaintiff,  who  had  paid  the  sum  agreed  on,  viz.  121.,  sought 
to  recover  back  that  sum,  together  with  the  damages  which  he  had  sustained  by 
reiison  of  the  defendants'  breach  of  contract.  The  jurv  gave  a  verdict  for  121.,  the 
sum  paid,  and  a  fuither  sum  of  81.  for  the  extra  expense  which  the  plaintiff  was  put 
to  in  procuring  another  tire-box,  and  about  which  there  is  no  dispute.  They  also  gave 
a  further  sum  of  201.  as  special  damage  arising  from  the  defendants'  breach  of  contract. 
The  question  is  whether  the  jury  were  warranted  in  giving  this  latter  sum.  We  are 
of  opinion  that  they  were  not.  The  special  damage  was  sought  to  be  recovered  by 
reason  of  the  plaintiff's  ha\  ing  entered  into  a  contract  with  one  >Sheaf  to  repair  for 
him  a  steam  threshing-machine.  The  contract  between  the  plaintiff  and  the  defendants 
as  to  the  fire-box  was  quite  separate  and  distinct  from  that.  The  defendants  had 
nothing  whatever  to  do  with  the  contract  between  Sheaf  and  the  plaintiff.  But  it 
was  said,  that,  inasmuch  as  Sheaf  had  Itrought  an  action  against  the  plaintiff  for  his 
breach  of  contract, — a  breach  of  contract  occasioned  by  the  insufficiency  of  the  article 
furnished  by  the  defcMidant, — and  had  recoverc^d  damages  (or  been  paid  a  sum  of  201.) 
for  the  breach  of  that  contract,  that  was  a  damage  which  the  j)laintitf  was  entitled  to 
recover  against  the  defendants  for  the  breach  of  their  contract.  We  think,  however, 
that  this  case  is  entirely  governed  liy  that  of  Ilndley  v.  Ba.r<:iiilalc,  9  Kxch.  3-11,  to 
which  reference  was  made,  and  does  not  come  within  that  rule  by  which  alone  this 
sum  could  be  recovered  as  special  damage.  Ft  is  laid  down  by  the  coiu't  of  E.xchequer 
in  Hadleij  v.  Baxendale  that,  "  where  two  parties  have  made  a  contract,  which  one  of 
them  has  broken,  the  damages  which  the  other  party  ought  to  receive  in  respect  of 
such  breach  of  contract,  should  be  such  as  [329]  may  fairly  and  reasonalily  be  con- 
sidered eithei'  arising  natui'ally,  that  is,  according  to  the  usual  course  of  things,  from 
such  bi'cach  of  contract  itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  lioth  parties,  at  the  time  they  made  the  contract,  as  the  proliable 
result  of  the  breach  of  it."  Now,  it  is  ipiito  clcai-  that  this  special  damage  was  not 
the  ordinary  consequence  of  the  breaking  of  the  defendants'  contract.  The  only 
question  was,  whether  it  came  within  the  second  part  of  the  rule  as  above  laid  down, 
—that  the  bi'each  of  contract  was  such  as  that  the  damage  arising  from  it  might  be 
supposed  to  be  in  the  contemplation  of  both  parties  at  the  time  they  nuule  the  con- 
tract. We  have  looked  carefully  at  the  notes  of  the  learned  judge  who  tried  the 
cause,  and  we  cannot  find  that  there  is  any  such  evidence  as  would  lead  to  the  con- 
clusion that  it  was  in  tiie  contemplation  of  tlie  ])arties  that  the  lireach  of  the  contract 
entered  into  between  the  plainlilf  and  Shoaf,  and  the  damages  recovered  by  him 
(Sheaf)  in  conscciuence,  would  lie  the  probable  result  of  the  breatih  by  th(!  defendants 
of  their  contract  to  finnish  a  tiic-liox  to  the  plaintilf.  We  ihei-efore  think  tliat  the 
rule  to  reduce  the  damages  should  bo  made  alisoiute  :  and  we  cannot  liolp  tlnnking, — 
the  action  lieing  bi-ought  to  recovei'  back  the  sum  of  121.,  the  amount  agi'eed  to  be 
paid  for  tin;  fire-box,  -that  it  would  be  a  monstrous  conclusion  to  arrive  at,  that  the 
breach  of  the  (;ontract  in  not  fuiMiishing  the  article  contracted  for  at  that  price,  sIkiuM 
give  rise  to  the  additional  damages  of  201.  here  sought  to  be  recovered. 

Rule  absolute. 
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[330]    Lewis  v.  Barkes.     Lewis  v.  Blagdon,  and  Six  othek  Causes. 

April  19th,  1858. 

[S.  C.  27  L.  J.  C.  r.  217  ;  i  Jur.  N.  S.  663 ;  6  W.  K.  652.] 

Actions  having  been  brought  against  eight  several  defendants  upon  mutual  insurance 
policies,  the  court,  at  the  instance  of  the  defendants,  granted  a  rule  for  consolidating 
them, — upon  the  terms  that  the  several  defendants  should  admit  the  amounts  for 
which  they  were  respectively  liable,  in  case  their  liability  should  be  establisheil,  and 
should  consent,  if  necessary,  to  an  order  referring  it  to  the  master  to  settle 
the  same. 

Eight  several  actions  had  been  brought  by  the  same  plaintiff  against  the  above- 
named  several  defendants  as  members  of  a  mutual  assurance  association  called  The 
London  Marine  Assurance  Association,  upon  one  and  the  same  policy  of  assurance. 
The  plaintiff  having  declared  in  each  action  as  for  a  constructive  total  lo.ss,  a  summons 
was  taken  out  on  behalf  of  the  defendants  before  Pollock,  V.  B.,  calling  upon  the 
plaintiff  to  shew  cause  why  the  said  actions  should  not  be  consolidated.  The  plaintiff 
declined  to  con.sent  to  a  consolidation,  except  upon  the  following  terms,  "  that  the 
said  defendants  should  state  the  proportions  in  which  they  are  respectively  liable ; 
that  the  said  defendants  should  admit  themselves  to  be  members  of  the  said  assurance 
a.ssociation,  and  should  also  admit  that  one  Thomas  Denham  was  their  agent  dul}' 
authorized  to  execute  the  policy  of  assurance  expressed  to  be  granted  by  him  to  the 
plaintiff."     The  learned  Chief  Bai'on  thereupon  referred  the  matter  to  the  court. 

Scotland,  accordingly,  on  a  formei-  day  in  this  term,  moved  for  a  rule  to  consolidate 
the  actions.  He  submitted  that  there  was  no  ground  for  deviating  in  this  case  from 
the  ordinary  course  of  practice,  by  imposing  terms  upon  the  defendants  such  as  those 
proposed  at  chambers. 

O'Malley  and  H.  Lloyd  shewed  cause.  This  is  not  an  ordinary  consolidation  rule. 
The  tei'ms  proposed  are  not  unreasonable.  The  phiintiff  here  would  be  bound  to  prove 
what  in  the  ordinary  consolidation  rule  is  ad-[331]-mitted, — the  proportions  being 
ascertained  by  the  policy.  Here,  it  is  conceded,  there  is  a  different  case  as  to  each 
defendant ;  but  there  is  one  question  common  to  the  whole  of  the  cases,  viz.  the  cause 
of  the  loss.  The  terms  here  proposed  were  enforced  by  Cresswell,  J.,  at  chambers, 
in  another  case.  Li  Evertli  v.  Blackburn,  6  M.  &  S.  152,  terms  were  imposed  upon  the 
defendant.  [Byles,  J.  Let  those  defendants  consolidate  who  are  willing  to  admit 
their  proportions.] 

Scotland,  in  support  of  his  rule.  There  is  no  pretence  foi-  binding  the  defendants 
in  the  way  suggested.  In  HollinijsiraHh  v.  Bwdvick,  ■!  Ad.  &  E.  646,  6  N.  &  M.  2iO, 
which  generally  governs  these  cases,  two  actions  having  been  brought  by  the  same 
plaintiff  against  different  defendants,  on  the  same  policy  of  insurance,  the  court  con- 
solidated them  after  a  declaration  had  ha&n  delivered  in  one,  and  an  appearance  entered 
in  the  other,  at  the  instance  of  the  defendant  in  the  latter  action,  though  the  plaintiH' 
objected.  In  Everth  v.  Blackburn,  money  was  paid  into  court,  and  therefore  the  liability 
to  some  extent  was  admitted.  If  this  rule  is  granted,  the  only  effect  will  be,  that,  if 
the  plaintiff'  obtains  a  verdict  against  the  defendant  against  whom  he  elects  to  proceed, 
the  other  defendants  are  all  bound  by  it ;  whereas,  if  he  fails  in  that  one  action,  he 
may  still  try  the  others.  [Crowder,  J.  You  probably  .will  not  object  to  the 
admission  of  the  amount  in  each  case,  provided  your  admission  does  not  extend  to  an 
admission  of  liability  ?]     That  seems  to  be  reasonable. 

Cur.  adv.  vult. 

WlLLES,  J.,  now  proceeded  to  deliver  the  judgment  of  the  court  (a)  : — 

[332]  The  question  in  this  case  was,  whether  several  actions  upon  mutual  insurance 
policies  ought  to  be  consolidated,  according  to  the  usual  practice  in  actions  upon 
ordinary  policies. 

We  think  that  no  sufficient  objection  to  such  consolidation  has  been  put  forward. 
The  defendants  will  be  bound  by  the  decision  of  the  first  case,  if  in  favour  of  the 
plaintiff.     The  plaintiff,  if  he  fail  in  his  first  case,  will  be  at  liberty  then  to  try  the 

(a)  The  case  was  argued  before  Crowder,  J.,  Willes,  J.,  and  Byles,  J. 
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Others.  As  to  tho  dchy  which  may  be  oceasioiied  to  the  plaintili',  that  will  be  fully 
compen.sated  by  his  obtaining  judgment  in  all  the  actions,  if  he  succeed  in  the  one 
selected.  The  defendants,  by  entering  into  the  rule,  agree  to  judgment  against  all, 
in  case  the  plaintiff  succeeds  against  any  one  defendant.  The  plaintifl'  may  select  a 
defendant  within  a  week. 

As  to  the  amount  for  which  judgment  is  to  be  signed  in  case  the  plaintiflf  succeeds, 
the  defendants  must  within  a  week  state  how  much  they  are  respectively  liable  for,  in 
case  their  liability  be  established,  and  must  consent,  in  case  it  becomes  necessary,  and  the 
plaintiti'  applies  for  an  order  to  that  effect,  to  a  reference  to  the  master  as  to  amount, 
upon  such  terms  as  to  co.sts  as  the  judge  shall  think  fit.  The  I'ulc  must,  therefore,  be 
absolute,  in  the  ordinary  form,  with  the  abo\e  additions. 

Any  difficulty  in  settling  it,  may  be  brought  before  a  judge  at  chambers. 

Kule  absolute  (a)'. 

The  rule  was  drawn  up  as  follows : — "  It  is  ordered  that  the  said  defendants, 
within  a  week,  deli\er  to  the  said  plaintiff  or  to  his  attorney  a  statement  in  writing 
of  the  amounts  for  which  judgments  are  to  be  signed  in  case  the  plaintiff  succeeds,  and 
for  which  they  are  [333]  respectively  liable  in  the  event  of  their  liability  being 
established  as  hci'einafter  mentioned  ;  the  said  plaintiff,  within  a  week  after  the 
delivery  of  such  statement,  electing  against  which  one  of  the  .said  defendants  he 
will  proceed  to  trial :  and  that  all  further  proceedings  in  the  said  other  causes 
respectively  be  stayed  until  after  such  trial  shall  be  had  ;  the  defendants  in  such  other 
causes  i-espectively,  by  their  counsel,  hereby  undeitaking,  in  case  a  verdict  shall  be 
found  for  the  said  plaintiff'  on  the  said  trial,  to  be  bound  and  concluded  thereby,  and 
consenting  in  that  event  to  a  judgment  being  entered  against  each  of  them  in  the  said 
causes,  for  such  amounts  respectivelj^  as  shall  be  so  stated  by  the  said  defendants,  or 
ascertained  as  hereinafter  mentioned :  And  it  is  further  ordered,  in  case  the  said 
plaintiff  shall  not  succeed  in  the  action  so  to  be  tried  as  aforesaid,  then  that  he  be  at 
liberty  to  proceed  in  such  other  causes  ;  and,  in  the  event  of  his  succeeding  against 
any  one  of  the  said  defendants,  the  said  other  defendants  respectively  («)-  hereby 
consent  to  a  judgment  lieing  entered  against  them  as  aforesaid,  notw'ithstanding  the 
said  plaintiff  shall  have  faih^d  in  the  cause  so  firstly  directed  to  l)e  tried  :  And,  by 
consent  of  counsel  for  the  said  defendants  respectively,  it  is  further  ordei-ed  that  the 
plaintiff  shall  be  at  lilierty,  if  necessary,  to  apply  to  a  judge  for  an  order  to  refer 
it  to  one  of  the  masters  of  this  court  to  ascertain  the  amoiuits  for  which  such  judgments 
shall  be  so  entered  as  aforesaid,  and  upon  such  terms  as  to  costs  as  to  the  said  judge 
shall  seem  meet." 

[334]    Hole  v.  Barlow.    May  5th,  1858. 

[S.  C.  21  L.  J.  C.  P.  207  ;  4  Jur.  N.  8.  1019  ;  6  W.  K.  619.  Discussed  and  distin 
guislied,  Stodjiorl  IFaterworh  Coinpani/  v.  roller,  1801,  7  H.  &  N.  1G9.  Overi-uled, 
Bamfovd  v.  Tiirnk//,  1862,  3  B.  &  S.  73.  Observed  on,  Ikanlmorc  v.  Tmlwdl,  1862, 
3  aiff.  683.  Discussed,  Caveii  v.  Lnlbitter,  1862,  13  C.  B.  N.  S.  476  ;  U'anxtead  Local 
Board  of  Ihalth  v.  Hill,  1863,  13  C.  B.  N.  S.  484.  Referred  to,  Brand  v.  Hammer- 
smith ami  City  Bailwai/,  1867-69,  L.  R.  2  t^.  B.  236  ;  L.  R.  4  H.  L.  171  ;  Crump  v. 
Lambert,  1867,  L.  R.  3  Eq.  413.  Discussed,  Luscmnh-  v.  Steer,  1867,  17  L.  T.  230. 
Held  overruled,  Sliolla  Iron  Company  v.  Inylis,  1882,  7  App.  Cas.  528;  Ueinhardl  v. 
Mentasti,  1889,  42  Ch.  D.  688.] 

In  an  action  for  a  nuisance  arising  from  the  burning  of  bricks  on  the  defendant's  own 
land  near  to  the  plaintiff's  dwelling-house,  the  judge  told  the  jury  that  "no  action 
lies  for  the  reasonable  use  of  a  lawful  trade  in  a  convenient  and  proper  place,  even 
though  some  one  may  suffer  inconvenience  from  its  being  so  cnriied  on  ; "  and  he 
left  to  them  two  questions, — first,  "  was  the  place  in  which  the  bricks  were  burned 

(a)'  In   M'Gregor  v.   Hm-xfall,  3  M.  As  W.  320,  6  Dowl.    P.    C.    338,    whore   two 

actions  were  brought  by  the  same  pl.iintiffs  against  different  defendants,  on  dill'crent 
policies  of  insurance  on  the  same  ship,  the  court  lefused,  .it  the  instance  of  the  defen- 
dants, to  compel  the  ])laintitfs  to  consolidate  and  to  be  bound  in  one  of  the  actions, 
without  their  consent.     And  see  Sifra  v.  J'irki-rsi/ill,  27  Law  .1.  Kxch.  5 
(«)■-  (Jther,  of  course,  than  the  defendant  who  has  obtained  a  verdict. 
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a  proper  und  convenient  place  for  the  purpose," — secondly,  if  they  thought  the 
place  was  not  a  proper  place  for  the  puipose,  then,  was  the  nuisance  such  as  to 
make  the  enjoyment  of  life  and  property  uncomfortable  ; — Held,  no  misdirection. 

This  was  an  action  for  a  nuisance.  The  declaration  stated  that  the  plaintiff  was 
possessed  of  a  certain  messuage  and  dwelling-house,  garden,  and  appurtenances  which 
he  the  plaintiff  inhabited  and  still  inhabits,  and  that  the  defendant,  contriving  and 
intending  to  injure  and  annoy  the  plaintitF,  erected  and  made  a  certain  brick-kiln  upon 
the  land  of  the  defendant  in  front  of  the  house  of  the  plaintiff,  and  wrongfully  and 
injuriously  burned  a  large  quantitv  of  bricks,  and  caused  a  noxious  and  unwholesome 
vapour  to  arise,  to  the  injury  of  the  premises  of  the  plaintiff;  and  that  the  plaintiff's 
house  was  thereby  during  all  the  time,  and  still  was,  rendered  uncomfortable,  unhealthy, 
unwholesome,  and  unfit  for  habitation,  &c. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  liefore  Byles,  J.,  at  the  sittings  at  Westminster  after  the  last 
term,  when  the  following  facts  appeared  in  evidence  : — The  plaintiff  occupied  a  house  in 
a  newly-formed  road  abutting  upon  a  field  belonging  to  the  defendant,  and  upon  which 
the  defendant,  preparatory  to  the  building  of  certain  houses  thereon,  liad  excavated 
the  clay  and  converted  it  into  bricks,  which  he  caused  to  be  placed  in  three  "clamps" 
for  burning,  near  to  the  plaintiff's  dwelling-house,  one  of  them  being  within  thirty  feet 
of  it.     There  was  abundant  though  contticting  evidence  of  annoyance. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  thing  complained  of  was 
not  actionable,  seeing  that  it  was  done  in  a  convenient  place,  and  not  wantonly  and 
with  intent  to  injure  or  annoy  the  plaintiff. 

[335]  In  submitting  the  case  to  the  jury,  the  learned  judge  in  substance  told  them, 
that,  "to  entitle  the  plaintiff  to  maintain  an  action  for  an  injury  of  this  nature,  it  is 
not  necessary  that  the  thing  complained  of  should  be  injurious  to  health  :  it  is  enough 
if  it  renders  the  enjoyment  of  life  and  property  uncomfortable.  If  you  are  satisfied 
from  the  evidence  that  the  enjoyment  of  the  plaintift''s  house  was  rendered  uncomfort^ 
able  through  the  instrumentality  of  the  defendant,  that  is  sufficient  to  entitle  the 
plaintiff  to  maintain  this  action.  But  that  is  subject  to  this  observation, — that  it  is 
not  every  body  whose  enjoyment  of  life  and  property  is  rendered  uncomfortable  by 
the  carrying  on  of  an  oH'ensive  or  noxious  trade  in  the  neighbourhood,  that  can  bring 
an  action.  If  that  were  so, — as  has  already  been  observed  by  the  learned  counsel  for 
the  defendant, — the  neighbourhood  of  Birmingham  and  Wolverhampton  and  the  other 
great  manufacturing  towns  of  England  would  be  full  of  persons  bringing  actions  for 
nuisances  arising  from  the  carrying  on  of  noxious  and  offensive  trades  in  their  vicinity, 
to  the  great  injury  of  the  manufacturing  and  social  interests  of  the  community.  I 
apprehend  the  law  to  be  this,  that  no  action  lies  for  the  use,  the  reasonable  use,  of 
a  lawful  trade  in  a  convenient  and  proper  place,  even  though  some  one  may  suffer 
annoyance  from  its  being  so  carried  on.  But  it  may  be  that  it  would  not  be  justifiable 
to  place  clamps  for  brick-burning  in  the  immediate  vicinity  of  Berkeley  or  Belgrave, 
or  Eaton  Squares.  But  it  is  a  very  different  thing  to  say  that  the  mere  temporary 
burning  of  bricks,  made  from  clay  dug  from  the  spot,  in  a  new  neighbourhood  in  the 
outskirts  of  London,  which  no  one  could  say  was  an  inconvenient  place  for  the  purpose, 
though  it  might  cause  annoyance  to  one  or  two  persons  residing  near,  would  afford 
a  ground  of  action.  If  this  were  so,  it  would  be  exceedingly  difiicult  to  find  any  place 
[336]  within  a  reasonable  distance  at  which  this  sort  of  trade  could  be  exercised  at 
all.  It  is,  therefore,  my  duty  to  tell  you  that  this  action  will  not  lie,  although  you 
should  be  of  opinion  that  the  nuisance  complained  of  is  such  as  to  render  the  plaintiff''s 
enjoyment  of  his  life  and  property  uncomfortable,  if  you  should  think  that  the  place 
where  the  business  is  carried  on  was  a  convenient  and  proper  place  for  the  purpose. 
There  is  one  further  observation  I  must  make,  and  it  is  this, — It  used  to  be  thought, 
that,  if  a  man  went  to  reside  near  to  a  place  where  he  knew  there  was  a  nuisance,  he 
could  not  complain  of  it,  inasmuch  as  he  went  to  the  nuisance.  That  was  supposed 
to  be  the  law  many  years  ago  :  but  it  is  not  so  now.  Assuming  that  this  plaintift' 
perfectly  well  knew  that  the  defendant  was  about  to  burn  bricks  on  his  land,  and  knew 
the  precise  spot  where  the  clamps  would  be  placed,  and  knew  what  the  result  would 
be,  when  he  came  to  reside  there,  still  that  would  not  disentitle  him  to  maintain  this 
action.  The  two  questions  which  I  purpose  leaving  to  you,  are, — fiist,  was  the  place 
in  which  these  bricks  were  burned  a  proper  and  convenient  place  for  the  purpose  1 
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That  seems  to  me  to  be  not  a  (]uestioii  of  law  for  mo,  but  one  of  fact  for  \'oii  upon 
the  evidence  you  have  heard.  If  you  think,  looking  at  ail  the  circumstances,  it  was 
a  proper  place,  then,  although  the  plaintitr's  enjoyment  of  his  property  may  have  been 
rendered  uncomfortable,  he  cannot  maintain  an  action.  Secondly,  if  you  are  of  opinion 
that  the  place  was  not  a  proper  place  for  the  purpose,  then,  was  the  nuisance  such  as 
to  make  the  enjoyment  of  life  and  property  uncomfortable  ?  These  are  the  two  ques- 
tions which  you  have  to  decide,  upon  the  evidence  which  has  been  laid  licfoi-e  you." 

The  jiu-y  having  returned  a  verdict  for  the  defeuflant, 

[337]  Aspland,  on  a  former  ilay  in  this  term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  learned  judge  misdirected  the  jury,  in  tcUiiig  them  "that  an 
action  did  not  lie  for  the  acts  complained  of  as  a  nuisance,  if  carried  on  in  a  proper 
and  convenient  place,  and  that  an  action  did  not  lie  for  causing  annoyance  by  carrying 
on  a  lawful  trade,  if  carried  on  in  a  proper  and  convenient  place  ;  and  in  directing 
the  jury  that  there  were  two  questions  for  them, — one  being,  was  the  place  a  proper 
place?  and  that,  if  so,  although  the  plaintiff's  enjoyment  might  have  been  rendered 
uncomfortable,  he  could  not  sue, — the  other  being,  whether  the  iniisance  was  such 
as  to  make  the  enjoyment  of  life  and  property  uncomfortable  ;  and  in  directing  the 
jury  to  find  for  the  defendant,  if  they  thought  the  place  a  proper  place,  although  the 
plaintiti"s  enjoyment  might  have  been  rendered  uncomfortable  :  and  on  the  ground 
that  the  verdict  was  against  the  evidence." 

Collier,  (}.  C,  and  G-arth,  now  shewed  cause.  There  was  evidence  and  abundant 
evidence  for  the  jury  on  both  sides,  ami  there  is  no  pretence  for  disturl^ing  their 
verdict  [Byles,  J.  There  certainly  was  strong  evidence  on  both  sides:  but  I  must 
sa}'  I  rather  expected  that  the  jury  would  find  for  the  plaintiff'.]  Then  it  is  said  that 
the  learned  judge  was  wrong  in  leaving  it  to  the  jury  to  say  whether  the  place  in 
which  the  bricks  were  burned  was  a  proper  place  for  the  purpose,  and  in  telling  them 
that  if  they  thought,  looking  at  all  the  circumstances,  it  was  a  proper  place,  although 
the  plaintiff's  enjoyment  of  his  property  may  have  been  rendered  uncomfoitable,  he 
could  not  maintain  an  action.  In  all  the  authorities,  however,  upon  tiie  subject,  from 
the  earliest,  time  to  the  present,  the  locality  has  always  been  cousidcred  a  material 
ingredient.  In  Gomyns's  [338]  Digest,  Action  upon  the  Case  for  a  Nuisance  (G),  it 
is  said  ;  "An  action  upon  the  case  does  not  lie  upon  a  thing  done  to  the  inconvenience 
of  another ;  as,  if  a  man  erect  a  mill  near  to  the  mill  of  another,  whereby  the  other 
lo.ses  part  of  his  profit.  1  Rol.  107,  1.  20;  11  H.  1,  fo.  47  b.  So,  it  does  not  lie  for 
a  reasonable  use  of  my  right,  though  it  be  to  the  annoyance  of  another  ;  as,  if  a  l)Utcher, 
brewer,  &c.,  use  his  trade  in  a  convenient  place,  though  it  be  to  the  ainioyanco  of 
his  neighbour."  That  is  almost  identical  with  the  proposition  put  by  the  learned 
judge  in  his  summing-up  here.  In  Bkh  v.  Badcrjield,  4  C.  B.  78.3,  which  was  an  action 
for  a  imisance  arising  from  smoke  issuing  out  of  the  defendant's  chimney,  to  the 
inconvenience  of  the  plaintiff  in  his  occupation  of  an  adjoining  house,  Krle,  -1.,  in 
leaving  the  case  to  the  jury,  told  them  that  "  every  man  is  bound  so  to  use  his  property 
as  not  to  injure  iiis  neighboui''s  rights, — with  this  ([ualification,  that  he  may  make  a 
reasonable  use  of  his  own  rights,  exercising  them  in  a  reasonable  place  "(a).  In  Jones 
V.  I'oiixll,  Palmer,  -536,  531),  Ilutton,  1.35  (cited  in  Gale  on  Easements,  2nd  edit.  2!)3), 
Hide,  C.  .1.,  says:  "  Un  tan-house  est  necessaiy,  car  touts  wear  shoes:  ot  uucoro  ceo 
poit  estre  pull  down,  &c.,  si  est  erect  al  nus.ince  d'auter  ;  et  issint  de  glass-house  ; 
et  pur  ceux  doient  estre  erect  in  places  convenient  pur  eux."  In  lic.x  v.  I'krcv,  Shower, 
327,  an  inforniati(jn  was  brought  against  the  defendant  by  the  I'ccordcr  of  Ijondon, 
for  erecting  and  continuing  a  soap-ljoileiy  in  Wood  Street.  It  was  held  by  Jefferies,  C. .'., 
"  that,  though  such  a  trade  is  honest,  and  may  bo  lawfully  used,  yot  if  by  its  stench 
it  be  an  annoyance  to  the  neighljours,  it  is  a  [339]  nuisance."  A  case  ia  also  meiitione<l 
of  a  "calendar-man  in  London,  in  Bread  Street,  who  was  convicted  before  Lord  Hale 
on  such  an  infoiination  ;  for  that  the  noise  of  his  trade  disturbed  the  neighbours  and 
shook  the  adjacent  houses:"  and  another  case  of  a  "brew-house  on  Ludgalc  Hill,  lift 
V.  Jordiin,  where  the  defendant  was  com|ielli'd  to  prostiato  the  same  and  convert  it 
toother  purposes;  for  that  such  trades  ought  not  to  be  in  the  |)rinc;pal  ])arts  of  the 
city,  but  in  the  outskirts."     In  Baines  v.  Barker,  Ambler,  15S,  3  Atkyns,  750,  Lord 

(a)  This  can  hardly  be  correctly  ex]>rc.s.sed  ;  for,  no  man  can  1)0  said  to  make  a 
reiisonal)le  use  of  his  own  lights,  if  tiiat  use  conllicts  with  a  |)rc-existing  riglil  of  his 
neighbour. 
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Hardwicke  lefuserl  to  grant  an  injunction  to  stfiy  the  building  of  a  small-pox  hospital 
in  Cold  Bath  Fields,  ver}'  near  the  houses  of  several  of  the  plaintiff's  tenants,  though 
it  appeared  that  in  the  lease  of  the  house  in  question,  granted  by  the  plaintiff'  to  the 
defendant,  there  was  a  covenant  against  turning  it  into  a  brew-house,  because  it  would 
be  a  nuisance.  The  Lord  Chancellor  said  :  "I  am  of  opinion  it  is  a  charity  likely  to 
prove  of  great  advantage  to  mankind.  Such  an  hospital  must  not  be  far  from  a  town, 
because  those  that  are  attacked  with  that  disorder  in  a  natural  way  may  not  be  carried 
far."  All  these  cases  shew  that  the  locality  is  a  material  ingredient  in  the  inquiry  of 
nui.sance  or  no  nuisance ;  and,  if  so,  the  direction  of  the  learned  judge  was  unexcep- 
tionable. It  was  for  the  jury  to  say  whether  the  defendant  bona  fide  carried  on 
his  business  of  brick-burning  in  a  manner  and  in  a  place  which  were  proper  and 
convenient. 

Shee,  Serjt.,  and  Aspland,  in  support  of  the  rule.  The  weight  of  the  evidence 
preponderated  greatly  in  favour  of  the  plaintiff'.  [Crowder,  J.  There  was  evidence 
on  both  sides ;  and  I  do  not  understand  the  learned  judge  to  say  that  he  is  dissatisfied 
with  the  result :  we  can  hardly,  therefore,  interfere  upon  that  ground.]  Xo  doubt 
the  opinion  of  the  jury  was  entirely  [340]  influenced  by  what  fell  from  the  learned 
judge.  The  substance  of  his  direction  to  them  was, — "  No  matter  how  injurious  may 
be  the  thing  complained  of,  or  how  much  it  ma}'  interfere  with  the  comfortable  enjoy- 
ment of  the  plaintitVs  dwelling-house,  provided  the  place  is  a  convenient  one  for  the 
purpose,  no  action  will  lie."  [Byles,  J.  What  I  meant  to  say,  was,  that  the  circum- 
stance of  the  thing  being  done  in  a  convenient  and  proper  place,  wonld  justify  some 
degree  of  annoyance.  I  had  the  passage  in  Comyns's  Oigest  in  my  mind  at  the  time.] 
The  passage  relied  upon  by  the  other  side,  has  no  authoiity  cited  to  vouch  it.  Comyns 
says, — Action  upon  the  Case  for  a  Nuisance  (A),  that  "an  action  upon  the  case  lies, 
if  a  man  erect  anything  oft'ensive  so  near  the  house  of  another,  that  it  becomes  useless 
thereby;  as,  a  swine-stye  (Aklred's  case,  9  Co.  59  a.;  2  Rol.  141,  1.  13),  or  a  lime 
kiln  {Ahlred's  cme  ;  2  Rol.  141,  1.  5),  or  a  dye-house  (Janes  v.  Powell,  Hutton,  135),  or 
a  tallow  furnace  (ilforki/  v.  PragneU,  Cro.  Car.  510  ;  1  Rol.  88,  1.  41), — but,  if  he  be  a 
chandler,  qu;i3re,  1  Rol.  88,  1.  48;  2  Rol.  139,  1.  2, — or  a  privy  or  brew-house  {Jones 
v.  Powell,  Hutton,  136,  Palmer,  539),  or  a  tan-fatt  (Joiks  v.  Powell),  or  a  smelting-house 
(1  Rol.  89,  1.  15),  or  a  smith's  forge  {Hradlei)  v.  Gill,  1  Lutw.  69)."  [Byles,  J.  A 
swine  stye  might  not  be  considered  a  nuisance  in  Bethnal  Green :  but  it  certainly 
would  be  so  in  Grosvenor  Square.]  The  enjoyment  of  pure  and  undefiled  air  is  the 
common-law  right  of  every  subject  of  Her  Majesty,  whether  he  resides  in  a  hovel 
or  a  mansion.  In  the  passage  cited  from  Comyns  (C),  where  it  is  said  that  an  action 
upon  the  case  does  not  lie  "for  a  reasonable  use  of  my  right,  though  it  be  to  the 
annoyance  of  another,"  it  is  somewhat  remarkable  that  the  word  "  oft'ensive  "  is  dropped. 
In  the  case  of  JFal/er  v.  Selfe,  29  Law  .1.,  Ch.  433,  an  injunction  was  granted  by  Vice- 
Chancellor  Knight  Biuce  under  very  similar  circum-[341]-stances  to  those  of  this  case. 
There,  the  plaintiff'  was  the  owner  of  a  house  and  pleasure-grounds  at  Surbiton,  in 
Surrey,  and  the  defendant  purchased  a  piece  of  land,  about  an  acre  in  extent,  situate 
at  a  distance  of  less  than  one  hundred  yards  from  the  plaintiff's  house,  and  commenced 
burning  bricks  made  of  the  clay  dug  therefrom  :  and  an  injunction  was  granted.  The 
Vice-Chancellor  says,  in  pronouncing  judgment :  "  One  of  the  plaintiff's  in  this  case  sue.s 
as  the  owner,  and  the  other  as  tenant  and  occupier,  of  a  parcel  of  land  at  Surbiton,  in 
Surrey.  The  plaintiff"s  dwelling-house,  with  the  out-buildings  appurtenant  to  it,  stands 
on  part  of  the  land,  the  other  part  consists  of  a  garden  or  pleasure-ground  or  both,  also 
belonging  to  the  house.  It  is  admitted  that  the  house  was  built  before  the  year  1829, 
and  has  been  used  and  occupied  as  a  dwelling-house  continually  from  a  time  preceding 
that  year.  The  land  on  its  north  eastein  part  adjoins  a  portion  or  parcel  of  land 
containing  more  than  one  acre,  but  less  than  two  acres  in  the  whole,  which  belongs  to 
the  defendant,  and  on  which  in  the  spring  oi-  early  in  the  summer  of  1850  he  began  to 
manufacture  bricks  of  the  clay  or  earth  of  the  same  land,  by  burning  in  what  I  believe 
is  a  common  mode  of  manufacturing,  by  means  of  a  clamp.  It  does  not  appear  that 
before  1850  any  manufacture  or  process  of  that  sort,  or  of  any  offensive,  objectionable, 
or  disagreeable  kind,  had  been  begun  on  any  part  of  this  portion  of  land,  or  carried  on 
there."  "  The  first  point  disputed,  or  not  conceded,  is,  the  question  whether,  as  between 
the  defendant,  in  his  character  of  a  person  owning,  using,  and  occupying  his  parcel  of 
land,  on  the  one  hand,  and  the  plaintiff's  in  their  characters  of  owner  and  occupier  of 
the  house,  offices,  and  gardens  occupied  by  the  plaintiff'  Mr.  Presslv,  on  the  other, 
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Mr.  Pressly  is  entitled  to  an  untainted  and  nnpolluted  stream  of  air  for  the  necessary 
supply  ami  rca-[342]-.s()nal)le  use  of  himself  and  his  family  there,  or,  in  other  words,  to 
have  there,  foi-  the  oixiinary  purposes  of  bieath  and  life,  an  uniwUuted  and  untainted 
atmosphere.  There  can,  I  think,  be  no  doubt  in  fact  or  in  law  that  this  i|uestiou 
must  be  answered  in  the  atllrmativc,  meaning  by  untainted  and  un])ollute(l  air,  not 
necessarily  air  as  fresh,  free,  and  pure  as  at  the  time  of  building  the  plaintili's  house 
the  atmosphere  then  was,  but  air  not  rendered  to  an  important  degree  less  compatible, 
or  at  least  not  rendered  incompatible,  with  the  physical  comfort  of  human  existence." 
"  The  question  then  arises  whether  this  is,  or  will  be,  an  inconvenience  to  the  occupier 
of  Mr.  Walter's  house  as  occupier,  a  question  which  I  think  must  be  answered  in  the 
affirmative,  though,  whether  to  the  e.xtent  of  being  noxious  to  human  health,  to  animal 
health,  in  any  sense,  or  to  vegetable  health,  1  do  not  say,  nor  do  1  deem  it  necessary  to 
intimate  any  opinion."  "The  important  point  next  for  consideration  may  properly,  1 
conceive,  be  thus  put, — ought  this  inconvenience  to  be  considered  in  fact  as  more  than 
fanciful,  oi'  as  one  of  mere  delicacy  or  fastidiousness,  or  as  an  inconvenience  materially 
interfering  with  the  ordinary  comfort  physically  of  human  existence,  not  merely 
according  to  elegant  or  dainty  modes  and  habits  of  living,  but  according  to  plain, 
sober,  and  simple  notions  among  English  people  ?  I  am  of  opinion  that  this  point  is 
against  the  defendant;  for,  the  plaintiH's  have,  I  think,  estiiblished  that  the  defen- 
dant's intended  proceeding  will,  if  prosecuted,  abridge  and  diminish  seriously  and 
materially  the  ordinary  comfort  and  existence  to  the  occupier  and  inmates  of  the 
plaintifl's  house,  whatever  their  lank  or  station,  or  whatever  their  state  of  health  may 
lie."  In  Viner's  Abridgment,  Nusance  (G)  pi.  16,  it  is  said  that  "the  stopping  of 
wholesome  air  is  a  nuisance,  as  well  as  the  stopping  of  the  light."  So,  pi.  18,  "If  a 
[343]  dyer  erects  a  dye-house  so  near  my  house,  by  which  1  dare  not  dwell  in  this  my 
hou.se,  for-  the  stink  of  the  smoke  and  other  nastiness,  this  is  a  nuisance."  And  for 
the.se  passages  Ahlrvd's  case,  9  Co.  Rep.  59,  is  cited.  In  Stephen's  Commentaries, 
■ith  edit.,  vol.  3,  pp.  491,  492,  it  is  said,  that,  "  If  a  person  keeps  his  hogs  or  other 
noisome  animals  so  near  the  house  of  another,  previously  built  and  inhabited  (a)',  that 
the  stench  of  them  incommodes  him,  and  makes  the  air  unwholesome,  this  is  a  luiisance, 
as  it  tends  to  deprive  him  of  the  use  and  benefit  of  his  house  (i).  A  like  injury  is  if 
one's  neighbour  sets  up  and  exercises  any  offensive  trade ;  as,  a  tanner's,  a  tallow- 
chandler's,  or  the  like ;  for,  though  these  are  lawful  and  necessary  trades,  yet  they 
should  be  exei  cised  in  remote  places ;  for  the  rule  is  '  sic  utere  tuo  ut  alienum  non 
kfdas  : '  this,  therefore,  is  an  actionable  nuisance."  "And  upon  the  same  principle  it 
may  be  laid  down  generally,  that  if  one  does  any  other  act,  in  itself  lawful,  which  yet, 
being  done  in  that  place,  necessarily  tends  to  the  damage  of  another's  land,  it  is  a 
nuisance  ;  for,  it  is  incumbent  on  him  to  Knd  some  other  place  to  do  that  act,  where 
it  will  be  less  ofl'ensive."  If  there  be  any  such  rule  of  law  as  suggested,  it  can  have 
no  application  to  a  thing  which  is  not  done  in  the  course  of  carrying  on  a  trade.  To 
entitle  the  defcnilant  to  imnnniity  in  a  case  of  this  sort,  he  must  shew  a  prescriptixe 
right  or  twenty  years  user :  Bliss  v.  Hall,  it  Scott,  oOO,  4  N.  C.  183,  G  Dowl.  V.  C.  442  : 
Fliijlil  V.  Thonin.-^',  10  Ad.  &  Vj.  590,  2  P.  &  D.  531,  7  Dowl.  I'.  C.  741  (r;). 

[344]  Ckowdkr,  J.(a)'^.  I  am  of  opinion  that  this  rule  should  be  discharged.  It 
w;is  moved  upon  two  grounds, — first,  that  the  verdict  was  against  the  evidence, — 
secondly,  for  mi.sdirection.  As  to  the  first  ground,  there  was  evidence  on  both  sides 
of  an  extremely  conflicting  character :  but  the  question  was  one  especially  for  a  jury  ; 
and  the  learned  judge  who  tried  the  cause  has  not  expressed  himself  dissatislied  with 
the  result.  That  point,  therefore,  is  disposed  of.  Tiien,  with  respect  to  the  alleged 
niisilirection, — The  c(ini])laiut  is  that  tlu^  learned  judge  ])ut  it  to  the  jury  as  an 
ingrcflient  foi-  their  consideration  whether  the  bui'in'ng  of  these  bricks  was  in  a  proper 
and  convenient  place,  liy  the  l;uiguage  he  used,  he  evidently  referred  to  the  pa.ssago 
which  has  been  cited  from  Corny ns's  Digest,  Action  upon  the  Case  for  a  Niiisanee  (C), 
and  which  is  to  be  found  in  Selwyn's  Nisi  Prius,  10th  edit.  p.  1115,  and  in  Gale  on 

((()•  See  1  Smith's  I,ea<iing  Cases,  4th  ci lit .  1  :>  1 .  I5ut  see  Elliotson  v.  Feelimm,  2  N.  C. 
134,  2  Scott,  174. 

{b)  Citing  Mmivij  v.  Pragndl,  Cro.  Car.  510. 

(<•)  See  the  authorities  collected  in  a  very  elaborate  judgment  delivered  by  \'ice- 
Chancellor  Kiiulersley  in  Soltau  v.  I>r  Held,  2  Simons,  N.  S.  133,  |.")4. 

(«)-'   \\  illiams,  .1.,  had  gone  to  chambers. 
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Easements,  295.  The  question  is,  whether  that  is  a  misdirection.  The  passage  from 
Comyns's  Digest  is  as  follows  : — "  An  action  upon  the  case  does  not  lie  for  a  reasonable 
use  of  my  right,  though  it  be  to  the  anno3'ance  of  another  ;  as,  if  a  butcher,  brewer,  &c., 
use  his  trade  in  a  convenient  place,  though  it  be  to  the  annoyance  of  bis  neighbour." 
The  instances  given  certainly  are  of  trades :  and  this  defendant  was  not  carrying  on 
the  trade  of  a  brick-maker;  but  he  was  burning  bricks  upon  his  own  land,  for  the 
purpose  of  building  houses,  which  arc  necessary  for  the  habitation  of  man.  It  seems 
to  me  that  the  rule  is  as  applicable  to  the  burning  of  bricks  under  such  circumsfcinces, 
as  to  the  carrying  on  of  a  trade.  It  must  be  a  (juestion  for  the  jury  in  each  case 
whether  or  not  the  burning  was  in  a  convenient  place.  Without,  therefore,  going  into 
the  [345]  facts  of  this  case,  I  am  of  opinion  that  the  direction  of  Brother  Byles  to  the 
jury  was  consistent  svith  all  the  authorities,  and  that  we  should  be  in  effect  overruling 
several  of  them  if  we  were  to  make  this  rule  absolute. 

WlLLE.s,  J.  I  am  of  the  same  opinion,  and  for  the  same  reasons ;  and  I  will  only 
add  a  word  or  two  to  what  has  fallen  from  my  Brother  Crowder.  The  common-law 
right  which  every  proprietor  of  a  dwelling-house  has  to  have  the  air  uncontaminated 
and  unpolluted,  is  subject  to  this  qualification,  that  necessities  may  arise  for  an 
interference  with  that  right  pro  bono  publico,  to  this  extent,  that  such  interference  be 
in  respect  of  a  matter  essential  to  the  t)Msiness  of  life,  and  be  conducted  in  a  reasonable 
and  proper  manner,  and  in  a  reasonable  and  proper  place.  And  this  is  not  without 
analogy.  Every  man  has  a  right  to  enjoy  his  character  untainted  and  uncontaminated 
by  the  breath  of  slander :  but  that  right  is  subject  to  tlie  rule  as  to  privileged  com- 
munications, which  justifies  and  permits  a  reasonable  publication  of  defamatory 
matter,  even  though  it  should  amount  to  a  charge  of  felony.  So,  every  man  has  a 
right  to  the  enjoyment  of  his  land  :  but.  in  the  event  of  a  foreign  invasion,  the 
Queen  may  take  the  land  for  the  purpose  of  setting  up  defences  thereon  for  the 
general  good  of  the  nation.  In  these  and  such  like  cases,  private  convenience 
must  yield  to  public  necessity.  It  seems  to  me  that  we  shall  be  only  acting  upon 
that  principle  in  discharging  this  rule. 

Byles,  J.,  said  nothing. 

Rule  discharged. 


[346]     Parker  v.  Ibbetson.     April  28th,  1858. 

[S.  C.  27  L.  J.  C.  P.  236 ;  4  Jur.  N.  S.  536 ;  6  W.  R.  519.] 

An  agreement  was  entered  into  between  the  plaintiff  and  the  defendant  in  the  following 
terms  : — "A.  engages  to  serve  B.  as  agent  or  representative,  at  the  salary  of  1501. 
per  annum  :  Also  provided  at  the  end  of  the  year  B.  find  A.  has  done  sufficient 
business  to  justify  him  in  recompensing  by  making  up  his  salary  to  1801.,  to  do  so, 
being  a  donation  of  301.  to  his  present  stipulated  amount  of  1501." — It  being  proved 
at  the  trial,  that,  by  a  general  custom  of  the  trade,  a  yearly  hiring  is  determinable 
Ijy  a  month's  notice  at  any  time  : — Held,  that  there  was  nothing  in  the  proviso  to 
exclude  the  application  of  the  custom  to  the  particular  case  — In  an  action  upon 
the  above  agreement,  charging  a  wrongful  dismissal  within  the  year,  the  judge  left 
it  to  the  jury  to  say  whether  the  proviso  was  meant  by  the  parties  to  exclude  the 
custom  : — Held,  a  misdirection  ;  there  being  no  ambiguity  in  the  contract,  and  its 
construction  being  for  the  court. 

This  was  an  action  against  the  defendant  for  wrongfully  discharging  the  plaintifi' 
from  his  service. 

The  first  count  of  the  declaration  stated,  that,  by  agreement  between  the  plaintiff 
and  the  defendant,  the  plaintiff  agreed  to  serve  the  defendant  for  one  whole  year  in 
the  capacity  of  agent  or  representative  in  the  defendant's  business  of  a  manufacturer 
of  woollen  and  mohair  cloths,  at  a  salary  of  1501.  per  annum  ;  that  the  plaintifi'  duly 
entered  upon  the  said  service  ;  and  that,  although  the  plaintiff  had  always  been  ready 
and  willing  to  continue  in  such  service  on  the  terms  aforesaid,  yet  the  defendant, 
before  the  expii-ation  of  the  said  year,  refused  thenceforth  to  allow  the  plaintiff  to 
continue  in  his  said  service,  and  then  wrongfully  discharged  him  therefrom  without 
any  reasonable  cause. 
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The  declaration  also  contained  counts  for  money  paid,  ;ind  for  money  found  to  lie 
due  upon  accounts  stated. 

The  defendants  pleaded  several  pleas  ;  amongst  others, — first,  a  traverse  of  the 
agreement  alleged  in  the  first  count, — fifthly,  to  the  first  count,  that  the  plaintift' 
became  and  was  the  agent  of  the  defendant,  as  in  that  count  mentioned,  upon  certain 
terms  and  according  to  a  certain  condition  annexed  to  the  said  contract  by  the  gcnei'al 
usage  and  custom  in  that  behalf  of  and  in  the  trade  and  business  in  which  the  plaintiff 
was  so  employed  as  aforesaid,  that  is  to  say,  that  either  of  the  said  parties  migiit 
determine  the  said  [347]  service,  upon  giving  to  the  other  of  them  one  calendar  month's 
notice  of  his  intention  to  do  so,  the  plaintiff',  in  the  event  of  the  said  service  so  being 
determined,  and  upon  the  determination  thereof,  becoming  and  being  entitled  to  claim 
from  the  defendant  a  propoi'tionate  part  of  his  wages  or  salary  aforesaid  up  to  the 
expiration  of  such  notice,  and  to  the  time  of  such  determination  of  the  said  service  : 
Averment,  that  theretofore,  and  one  calendar  month  before  the  defendant  put  an  end 
to  the  said  service,  or  refused  to  suffer  or  permit  the  said  plaintiff  to  continue  in  his 
said  service,  and  dischai-ged  the  plaintiff  therefrom,  he,  the  defendant,  gave  to  the 
plaintiff  one  calendar  month's  notice  of  his,  the  defendatit's,  intention  to  put  an  end 
to  the  said  service,  and  to  discharge  the  plaintilf  thei'cfrom  ;  and  that  the  defendant 
at  and  after  the  expiration  of  the  said  calendar  month  refused  to  allow  the  plaintiff  to 
continue  in  his,  the  defendant's,  said  service,  and  discharged  the  plaintiff  therefrom, — 
which  was  the  said  alleged  breach  of  contract  in  the  first  count  mentioned.  Issue 
thereon. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term.  It  appeared  that  the  defendant,  who  was  a  woollen-merchant  at 
Leeds,  having  a  place  of  iKisiness  in  London,  engaged  the  plaintiff  to  serve  him  in  the 
capacity  of  agent  or  representative  there,  upon  the  tei'ms  contained  in  the  following 
memorandum  : — 

"  Memorandum  of  agreement  made  between  Henry  Ibbetson  &  Co.,  of  Leeds,  of 
the  first  part,  and  Richard  Awood  Pailvcr,  of,  &c.,  of  the  second  part :  The  aforesaid 
Hichai'd  Awood  Parker  engages  to  serve  the  said  Heiny  Ibbetson  &  Co.  as  agent  or 
i'epre.sentiitive,  at  the  salary  of  1501.  per  ammm  in  consideration  thereof.  Also 
provided  at  the  end  of  the  year  the  said  H.  Ibbetson  ife  Co.  find  the  said  Kichard 
Awood  Parker  has  done  [348]  sutHcient  business  to  justify  them  in  recompensing  by 
making  up  his  .salarj'  to  iSUl.,  to  do  so,  being  a  donation  of  301.,  to  his  present 
stipulated  amount  of  1501.     As  witness  our  hands  this  ;50th  day  of  Jaimary,  1857." 

(.Signed)        "  Hknry  Ihbkt.son  &  Co. 

"  Richard  Awood  Parker." 

The  plaintiff  continued  in  the  service  of  the  defendant  under  this  agreement  until 
the  1st  of  August  (I'cceiving  his  salary  monthly),  when  the  defendant  gave  him  a 
month's  notice  to  quit.  For  this  dismissal,  which  the  ])l;iiiiliff  contended  was  wrongful, 
and  in  contravention  of  the  agreement,  the  present  action  was  lirought. 

On  tile  part  of  the  defendant,  several  witnesses  were  called  to  prove  a  custom  in 
the  particular  trade  to  dismiss  at  a  month's  notice,  though  the  engagement  was  at  a 
yearly  salary  :  and  it  was  proved  that  one  house  of  gi'uat  eminence  a(lo])tcd  a  form  of 
liiring  to  exclude  the  custom  for  a  month's  notice  :  but  some  of  the  witne.s.ses,  on  cioss- 
cxamination,  said  they  had  never  known  an  instance  of  a  clerk  having  been  dismissed 
at  a  month's  notice,  where  the  agreement  stipulated  for  a  bonus  for  good  conduct  at 
the  end  (jf  the  ycai'. 

in  his  sunmiing  up,  the  learned  judge  instructed  the  jury  in  substance  as  follows : 
-  -The  plaintilV  in  this  case  complains  that  ho  has  been  dismissed  by  the  defendant  on 
a  month's  noti(^e,  notwithstanding  he  was  engaged  under  a  contivict  for  a  year.  The 
defendant,  on  the  other  hand,  says,  "  It  is  true  1  entci'cd  into  a  contract  with  you  for 
a  year,  but,  by  the  custom  and  usage  of  the  place  where  the  contract  was  made  and 
was  to  be  fulfilled,  viz.  London,  a  clerk  or  servant,  though  hired  under  such  circum- 
stances, is  liable  to  be  discharged,  and  entitled  to  put  an  end  to  the  service,  at  a 
month's  notice."  No  doubt,  with  refi'r-[349J-cncc  to  domestic  servants,  the  custom 
is  universally  so  :  a  servant  is  hired  at  yearly  wages ;  the  hiring  is  yearly,  but  is 
liable  to  be  terminated  by  either  party  on  a  month's  notice.  It  does  not,  however, 
follow  from  that  tliat  the  same  state  of  things  exists  with  rcg.ird  to  clerks  and  persons 
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in  the  position  of  the  present  pUiintiff.  The  circumstance  of  the  contract  being  in 
wi'iting  makes  no  diiference  :  it  is  not  any  stronger  or  more  binding  by  being  written, 
though  it  renders  the  proof  of  its  terms  more  easy  and  less  liable  to  misrepresentation 
or  mistake.  If  that  which  is  here  put  upon  paper  had  simply  been  expressed  by  word 
of  mouth,  its  legal  operation  and  eftect  would  have  lieen  precisely  the  same.  In 
order  to  justify  his  dismissal  of  the  plaintiff  within  the  year,  the  defendant  by  his 
fifth  plea  sets  up  the  custom  of  a  month's  notice  :  and,  if  he  proves  that  to  your 
satisfaction,  whether  the  contract  be  in  writing  or  not  makes  no  difference.  Now,  the 
defendant  has  called  before  you  several  witnesses  to  prove  the  custom  as  alleged.  It 
was  not  necessai-y,  perhaps  hardly  possible,  to  adduce  an  instance  exactly  in  point, 
of  a  person  in  the  precise  position  of  the  present  plaintiff'.  But  you  must  judge  from 
the  general  understanding  of  the  trade  in  analogous  cases,  whether  the  parties  meant 
to  contract  upon  the  footing  of  that  custom.  Where  there  is  a  general  custom  pre- 
vailing with  reference  to  a  particular  trade  in  the  place  where  a  contract  is  made,  and 
nothing  is  said  to  exclude  it,  the  contract  must  be  assumed  to  have  been  made  subject 
to  the  importation  of  the  custom  into  it.  For  instance,  in  a  particular  ti'ade,  a  contract 
for  the  sale  of  goods,  nothing  being  said  to  the  contrary,  is  understood  to  be  at  a 
credit  of  a  fortnight  or  a  month, — in  that  case,  the  parties  are  supposed  to  contract 
with  reference  to  the  custom,  and  are  bound  by  it.  One  of  the  defendant's  witnesses 
states  that  it  is  the  custom  of  the  trade  [350]  generally  to  put  an  end  to  the  service 
at  a  month's  notice,  where  the  hiiing  is  yearly  and  at  a  yearly  salary.  Generally 
speaking,  a  yearly  salary  imports  a  yearly  hii'ing ;  as  in  the  case  of  a  butler  or  a  coach- 
man :  and,  in  the  cases  under  the  old  settlement  law,  a  general  hiring  at  a  yearly  salary 
was  alwaj's  held  to  be  a  hiring  for  a  year.  The  principal  witness  on  the  part  of  the 
defendant,  however,  on  cross-examination,  stated  that  he  did  not  remember  an  instance 
of  a  clerk  or  agent  in  this  particular  trade  having  been  dismissed  at  a  month's  notice, 
where  the  contract  contained  such  a  provision  as  in  this  case,  for  a  bonus  for  good 
conduct  at  the  end  of  the  year.  That,  as  it  seems  to  me,  may  have  some  influence  in 
determining  your  judgment  upon  this  question.  The  parties  first  agree  for  a  general 
hiring,  at  a  yearly  salary :  then  they  add  a  proviso,  that,  if  the  employer  shall  at  the 
end  of  the  year  consider  the  agent  deserving  of  it,  he  shall  be  rewarded  with  a 
donation  of  301.  Now,  the  only  legitimate  effect  of  that, — assuming  the  custom  to 
have  been  established, — would  seem  to  be,  that,  by  introducing  that  stipulation  into 
the  contract,  they  meant  the  custom  to  be  excluded.  The  first  question,  then,  for 
your  consideration  will  be,  whether  such  a  custom  as  alleged  exists  in  the  particular 
trade  :  and  the  second  question  will  be,  whether  the  contract  was  made  with  i-efei'ence 
to  the  custom,  or  was  a  special  contract  to  which  the  custom  did  not  apply.  If  you 
think  the  evidence  establishes  the  custom,  it  merely  remains  for  you  to  consider 
whether  you  infer  from  the  latter  part  of  the  agreement  that  the  parties  meant  to 
exclude  the  application  of  the  custom  in  the  particular  case.  If  you  think  they  did 
not  contract  with  that  intention,  the  defendant  will  be  entitled  to  your  verdict.  If, 
on  the  other  hand,  you  think  the  custom  is  not  established,  then  the  dismissal  of  the 
plaintiff"  before  the  expira-[351]-tion  of  the  year  is  not  justified,  and  he  will  be  entitled 
to  your  verdict,  with  such  damages  as  you  may  think  him  fairly  entitled  to  for  such 
wrongful  determination  of  the  contract. 

The  jury  found, — first,  that  the  custom  was  proved, — secondly,  that  the  hiring 
was  a  special  hiiing,  to  which  the  custom  did  not  apply ;  and  thereupon  they  found 
for  the  plaintiff',  damages  701. 

Hugh  Hill,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  on  the  ground  that,  the  jury  having  found  the  fact  of  the  existence  of 
the  cu.stom  for  the  defendant,  their  finding  as  to  the  special  terras  of  the  contract  was 
immaterial ;  or  foi'  a  new  trial,  on  the  ground  of  mistlirection,  inasmuch  as  it  was  not 
a  question  for  the  jury  whether  the  special  terms  of  the  contract  excluded  the  custom, 
but  the  construction  of  the  contract  was  foi-  the  court,  and,  according  to  the  true 
construction,  the  custom  was  not  excluded. 

Pigott,  Serjt.,  and  V.  Williams,  now  shewed  cause.  No  leave  to  enter  a  verdict 
was  reserved,  conseijuently  the  most  the  defendant  can  have  will  be  a  new  tiial.  It 
is  said  that  the  parties  were  bound  by  the  custom,  notwithstanding  the  special  terms 
of  the  agreement.  But,  by  the  form  of  his  fifth  plea,  the  defendant  has  made  it  a 
question  for  the  jury  ;  and  the  jury  have  disposed  of  it,  by  negativing  the  application 
of  the  custom  proved  to  the  particular  contract.     [Crowder,  J,     What  more  is  this 
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than  a  contract  of  liiiiii<;  for  a  year,  with  a  promise  of  a  gratuity,  under  cert<iin 
conditions,  at  the  end  of  it  .']  Tile  agreement  eoiitein[)iates  that  the  relation  of  inastei- 
and  servant  shall  enure  at  all  events  until  the  end  of  the  year.  There  is  noaml)iguity 
in  tlie  document :  no  expo.sition  can  l)e  admitted  to  [352]  contradict  or  vary  its  terms. 
No  doubt,  you  may  aiuiex  an  incident  to  a  contiaet,  where  the  contract  is  silent  upon 
the  subject,  or  does  not  exclude  it.  But  a  party  may  always  by  special  contract  waive 
the  benefit  of  a  custom  :  Jf'ebb  v.  ['lummei;  2  B.  &  Aid.  746;  Hu/ton  v.  Jrarien,  1  M. 
&  W.  466.  In  Spartali  v.  Benecke,  10  C.  B.  212,  222,  Wilde,  C.  J.,  says  :  "The  rules 
of  law  lelating  to  the  admissil)ility  of  the  usages  of  trade  to  affect  the  construction  of 
written  contracts,  are  well  settled  ;  and  the  ditticulty  that  has  arisen  respecting  them 
has  been,  in  their  application  to  the  varied  circumstances  of  the  numerous  cases  in 
which  the  discussion  of  them  has  been  involved.  The  rules  of  evidence  applicable  to 
the  pi'eseut  case  are, — first,  that,  in  mercantile  contracts,  evidence  is  admissible  to 
prove  that  the  words  in  which  the  contract  is  expressed,  in  the  particular  trade  to 
which  the  contract  refers  are  u.sed  in  a  peculiar  sense,  and  difl'erent  from  the  sense 
which  they  ordinarilj'  import, — secondly,  that  evidence  of  usage  is  admissible  for  the 
purpose  of  ainiexing  incidents  to  the  contract  in  matters  upon  which  the  contract  is 
silent :  but  both  these  rules  are  subject  to  the  limitation  or  qualification,  that  the 
peculiar  sense  or  meaning  which  it  is  pi-oposed  by  the  evidence  to  attach  to  the  words 
of  the  contract,  must  not  vary  or  contradict,  expressly  or  by  implication,  the  terms  of 
the  wiitten  contract."  [Crowder,  .1.  What  is  there  here  to  shew  that  the  parties 
stipulated  foi-  any  particular  determination  of  the  contract!]  The  proviso  shews  that 
they  contemplated  that  it  should  not  be  put  an  end  to  until  the  expiration  of  the  year. 
[Byles,  J.  It  shews  rather  that  they  contemplated  the  probability  of  its  continuance 
until  the  end  of  the  yeai-.]  In  the  case  of  a  clerk,  a  general  hiring  is  a  hiring  for  a 
year:  Jlecslou  v.  Colhjer,  li'  J.  B.  Moore,  5.t2,  4  Bingh.  309.  In  The  Kinij  v.  Divilmch, 
3  M.  &  iSelw.  243,  Lord  [353]  Kllenborough  says  :  "  I  take  the  rule  of  law  to  be,  that, 
if  no  particular  time  is  expressed  for  the  continuance  of  the  service,  or  is  reasonably 
to  be  implied,  a  hii-ing  for  a  year  is  to  be  intended."  In  SnelHn;/  v.  Lord  HuntingJieUl, 
1  C.  M.  &  R.  20,  A.  on  the  20th  of  July,  made  proposals  in  writing  (unsigned)  to  B., 
t«  enter  his  service  as  bailiff  foi-  a  year  :  B.  took  the  proposals  and  went  away,  and 
entered  into  A.'s  service  on  the  24th  of  July  :  and  it  was  held  that  this  was  a  contract 
on  the  20th,  not  be  performed  within  the  space  of  one  year  from  the  making,  and 
within  the  4lh  section  of  the  statute  of  frauds.  In  Fairwll  v.  Caxh,  5  B.  &  Ad.  UOiS, 
a  general  hiring  of  a  warehouseman,  "the  employer  engaging  to  pay  121.  lOs.  per 
month  foi'  the  first  year,  and  advance  lUl.  per  annum  until  the  salary  should  be  1801." 
was  held  to  be  a  hiring  for  a  year.  This  subject  underwent  considerable  discussion 
ill  Bujtcf  V.  Nurse,  7  Scott,  N.  li.  801,  6  M.  iV:  G.  935.  Ilei'e,  all  the  witnesses  who 
were  interrogated  upon  the  subject  negatived  the  application  of  the  custom  for  a 
month's  ncjtice  to  the  case  of  an  agreement  with  the  special  stipulation  contained  in 
the  agreement  in  thi.s  case.  If  this  be  a  question  for  the  jury,  they  have  decided  it 
for  the  plaintiff  («)• 

Hugh  Hill,  ().  C,  and  BulUn-,  were  not  called  upon. 

CuoWDKK,  J.  1  am  of  opinion  that  this  rule  must  be  made  absolute.  Thocjuestion 
arises  in  an  action  brought  upon  an  agreement  entered  into  between  a  [354]  clerk 
or  servant  anrl  his  employer  in  a  certain  trade,  which  agreement  is  in  writing;  and 
the  contention  at  the  ti'ial  was  as  to  the  existence  of  the  custom  stated  in  the  fifth 
plea,  and  its  application  to  the  contract  before  the  court.  The  jury  were  asked 
certain  (luestioiis,  anrl  invited  to  draw  certain  conclusions.  These  were,  whether  the 
custom  was  proved,  and  whether,  if  proved,  it  was  applicable  to  the  special  terms  of 
this  contract.  On  the  part  of  the  defendant,  it  is  contended  that  this  latter  was  not 
a  question  for  the  jury,  but  for  the  court ;  and  I  am  of  that  opinion.  Looking  at 
the  evidence,  it  seems  to  have  been  established  that  there  was  a  general  custom  in 
the  trade  that  a  yearly  hiring  might  be  put  an  end  to  liy  either  party  upon  a  month's 
notice.  It  is  insisted  on  the  part  of  the  plaintiff,  that,  assuming  such  a  custom  to 
exist,  the  special  terms  of  this  agreement  exclude  the  ai>pli('ation  of  it  to  this  case. 

(a)  In  Addison  on  Contracts,  4th  edit.  430,  it  is  laid  down,  upon  the  authority 

of  a  case  of  JoJni.ffiu  v.  Illruhnxopp,  5  Jurist,  870,  thai,  "  If  the  contract  is  put  into 
writing,  the  customary  power  of  defeasance  is  impliedly  annexed  to  the  express  terms 
of  the  written  agreement,  unless  the  custom  is  excluded  by  express  words." 
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It  seems  to  me  tliat  there  is  no  foundation  for  that  argument.  The  tii'st  part  of  the 
contract  amounts  simply  to  a!i  engagement  on  the  part  of  the  plaintifi"  to  serve  the 
defendant  as  agent  at  the  salary  of  1501.  per  annum  :  then  follows  a  proviso,  that  if, 
"at  the  end  of  the  year  the  said  Henry  Ibbetson  &  Co.  (the  defendant)  find  the  said 
K.  A.  Parker  (the  plaintiff)  has  done  sufficient  business  to  justify  them  in  recom- 
pensing by  making  up  his  salary  to  1801.,  to  do  so,  being  a  donation  of  301.  to  his 
present  stipulated  amount  of  1501.''  Reading  this  agreement, — and  its  construction 
is  for  the  court,  and  not  for  the  jury, — it  seems  to  me  to  be  simply  an  agreement 
for  a  yearly  hiring  at  a  yearly  salary ;  and  that  there  is  nothing  in  the  proviso  to 
alter  the  nature  and  character  of  the  agreement :  it  is  a  mere  statement  that  the 
defendant  will  at  the  end  of  the  year,  if  he  shall  see  fit,  make  the  plaintiff  a  present 
of  301.  It  is  clear  that  this  301.  could  not  have  Ijeen  recovered  by  action,  if  the 
service  had  lasted  until  the  [355]  end  of  the  year.  The  simple  question  is,  whether, 
looking  at  the  custom  proved,  which  is  general,  there  is  anything  in  the  written 
agreement  to  exclude  it.  I  see  nothing  in  it  that  can  have  that  effect  The  proviso 
cannot  exclude  it ;  that  has  no  reference  to  dismissal.  Then,  if  there  is  nothing  in 
the  contract  that  is  inconsistent  with  the  application  of  the  general  custom,  it  is 
the  same  as  if  the  custom  had  formed  part  of  the  written  agreement.  This  case  must 
follow  the  ordinary  rule,  that,  wherever  a  contract  is  made  in  a  particular  trade,  all 
customs  which  regulate  that  trade  are  tacitly  incorporated  into  the  contract,  unless 
by  express  terms  excluded.  There  was  nothing  to  warrant  the  conclusion  of  the  jury  ; 
and  consequently  the  rule  will  be  made  absolute,  not,  however,  to  enter  a  verdict  for 
the  defendant,  no  leave  having  been  reserved,  but  for  a  new  trial. 

WiLLE.'!,  .1.  I  am  entirely  of  the  same  opinion.  The  fact  of  the  plaintiff"  having 
been  engaged  at  a  yearly  salar}'  under  an  agreement  which  has  been  reduced  into 
writing,  is  clearly  not  enough  to  exclude  the  custom,  which  was  proved  to  be  general, 
to  determine  a  yearly  hiring  by  giving  a  month's  notice, — just  as  in  the  case  of 
domestic  servants,  where,  though  a  general  hiring  is  pi'esumed  to  be  a  hiring  for  a 
year,  the  service  may  nevertheless  be  put  an  end  to  at  any  time  by  a  month's  notice. 
The  question  is  whether  the  application  of  that  general  custom  to  the  particular  case 
is  e.xeluded  by  the  concluding  words  of  the  agreement,  which  provide,  that,  at  the  end 
of  the  year,  if  the  emplo3'er  is  satisfied  with  the  amount  of  business  done,  he  will 
make  an  addition  of  301.  to  the  stipulated  salary.  Would  that  proviso  be  inconsistent 
with  the  agreement  going  on  to  say  that  the  master  should  still  be  at  liberty,  if  so 
minded,  to  dismiss  the  servant  at  [356]  any  time  during  the  year,  upon  giving  him  a 
month's  notice  1  Clearly  not.  The  custom,  being  proved,  becomes  part  and  parcel 
of  the  contract  The  jury  had  no  right  to  take  upon  themselves  to  say  that  the 
special  contract  excluded  the  custom.  The  evidence  upon  which  that  conclusion  was 
founded  does  not  in  fact  negative  the  application  of  the  custom  to  a  hiring  under 
a  contract  like  this.  The  witness  merely  stated  that  he  did  not  know  of  an  instance 
where  tuider  such  an  agreement  as  the  present  the  custom  had  been  acted  upon. 

Byles,  J.  In  cases  of  this  nature,  two  questions  generally  arise, — the  one,  a 
question  of  law,  whether  the  terms  of  the  agreement  may  admit  or  must  necessarily 
exclude  the  custom, — the  other,  one  of  fact,  whether,  if  the  agreement  may  admit  the 
custom,  the  custom  extends  to  the  particular  agreement.  I  do  not  therefore  see  that 
the  learned  judge  was  wrong  in  leaving  this  latter  question  to  the  jury.  The  evidence 
of  the  custom  was  irresistibly  strong;  and,  although  the  jur\'  might,  upon  proper 
evidence,  have  found  a  limited  custom,  theie  was  no  evidence  of  any  such  limita- 
tion here. 

Rule  absolute  for  a  new  trial. 

[357]     .Smith  v.  Gla.sscock.     April  20th,  1858. 

[S.  C.  27  L.  J.  C.  P.  192  ;  6  W.  R.  487.] 

The  admittance  of  tenant  for  life  upon  a  surrender  to  the  use  of  the  will,  enures  as 
the  adraittance  of  those  in  lemainder,  so  as  to  vest  the  estate  in  them. — A  testator 
devised  copyhold  land  to  his  widow  for  life,  remainder  to  his  six  children,  three 
sons  and  three  daughters,  in  ecjual  shares,  as  tenants  in  common.  After  his  death, 
his  widow  was  duly  admitted.  The  widow  died,  and  two  of  the  daughters  also 
died  unmarried  and  intestate  :  luit  there  was  no  evidence  as  to  the  third  daughter. 
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One  of  the  sons  went  abroad,  and  ne\'er  was  heard  of.  Tlie  second  was  proved  to 
be  alive.  The  thiid,  in  1843  (his  mother  and  two  sisters  being  then  dead),  got  him- 
self admitted  in  respect  of  three  sixths  of  the  land  ;  and  in  184.5,  in  default  of  claim 
by  the  other  remaindermen,  after  proclamation,  got  admitted  to  the  rest  as  heir- 
at-law  of  the  person  last  seised.  In  1850,  he  covenanted  to  surrender  five  si.xths 
of  the  land  to  the  plaintifl',  and  the  plaintiff  was  thereupon  admitted  by  the  lord  : — 
Held,  that  the  plaintitl'  thereby  oljtained  no  title  to  more  than  foui-  sixths,— even 
as  against  one  having  no  title,  Ijut  a  liare  possession. 

This  was  an  action  of  ejectment  in  which  the  plaintiff  sought  to  recover  five  sixths 
of  a  garden  at  Harlowe,  in  the  county  of  Essex. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Assizes  at  Chelmsfoi'd,  when 
the  following  facts  appeai-ed  in  evidence: — The  property  in  question,  which  was  copy- 
hold, had  formerly  belonged  to  one  John  Faulder,  who  by  his  will,  dated  in  March, 
1812,  devised  it  to  his  widow  for  life,  with  remainder  to  his  six  children,  John  (who 
was  illegitimate),  Thomas,  Jane,  Elizabeth,  Mary,  and  Joseph,  in  equal  shares,  as 
tenants  in  common.  John  Faulder  died  shortly  after  the  date  of  his  will,  and  his 
widow  was  duly  admitted  tenant  on  the  roll.  Slie  afterwards  died.  Mary  and  Jane, 
two  of  the  daughters  of  the  testator,  also  died,  unmanned  and  intestate.  John,  the 
eldest  son,  went  abroad,  and  had  ne\'er  since  been  heard  of ;  and  there  was  some 
evidence  that  Elizabeth  died  on  her  way  out  to  Calcutta.  On  the  IGth  of  June,  1843, 
— the  widow  of  the  testatoi-  and  the  two  daughters  Mary  and  Jane  being  dead,  and 
Elizabeth  having  disappeared, — Thomas  Faulder  was  admitted  to  his  one  sixth  share, 
and  to  the  shares  of  Maiy  and  Jane  as  heir-at-law,  and  thus  became  entitled  to  throe 
sixths.  On  the  20th  of  June,  1845,  proclamation  was  made  in  the  lord's  court,  and, 
neither  of  the  other  remainder-men  having  claimed  to  be  admitted,  Thomas  Faulder 
appeared  and  was  admitted  to  the  re-[358]-maining  three  sixths,  as  heirat-law  of  the 
testator ;  and  down  to  the  time  of  the  trial  no  other  claimant  had  appeared.  In 
August,  1850,  Thomas  Faulder  covenanted  to  surrender  five  sixths  of  the  property 
to  the  plaintitt';  and,  on  the  4th  of  July  Iti  that  year,  the  plaintiff  was  admitted  tenant 
in  respect  of  five  sixths. 

The  defendant  did  not  pretend  that  he  came  in  otherwise  than  as  tenant  to  John 
Faulder,  the  testator :  and  it  appeared  that  he  had  paid  him  rent  for  several  years  ; 
liut  that,  after  the  death  of  the  testator,  he  declined  to  ])ay  lent,  in  conse(|uence  of 
the  disputes  which  arose  between  the  children  on  account  of  the  illegitimacy  of  the 
eldest  son,  John. 

The  learned  judge  ruled,  that,  inasmuch  as  there  was  no  evidence  of  Joseph's 
death,  the  plaintifi'  had  made  out  no  title  to  recover  in  respect  of  his  one  sixth  share ; 
and  he  directed  a^verdictto  be  entered  for  the  plaintifi' for  four  sixths,  reserving  leave 
to  the  plaintifi'  ♦  Inove  to  enter  it  for  the  other  sixth,  if  the  court  should  be  of  opinion 
that  he  was  oiuitled  to  do  so. 

Hawkins  now  moved  accordingly.  As  against  Joseph,  the  loi'd  could  only  seize 
quousque  for  default  of  his  appearance  on  jjioclamation  :  but,  as  against  all  the  rest 
of  the  world,  the  admittanci!  of  tin;  |)laintifi' would  be  an  absolute  title,  [liyles,  .J. 
Suppose  Joseph  came  now  and  clainieil  to  bt^  admitted,  what  answer  would  the  jiresent 
plaintifi'  have  to  an  ejectment  by  him  !]  None.  [Crowder,  J.  The  |)laintifi' claims 
title  to  five  sixths  under  a  person  who  at  the  most  legally  possessed  only  four  sixths.] 
Uoe  d.  Le  Kciix  v.  ILurimn,  G  C^*.  B.  631,  seems  to  be  precisely  in  point.  There,  the 
heir  of  copyhold  hinds  not  appearing  on  proclamation,  the  lord  seized  (piousque. 
Afterwards,  the  heir  claimed  ;  [359]  and,  the  lord  declining  to  admit  him,  on  the 
supposition  that  another  paity  had  title,  the  heir  obtained  a  rule  nisi  foi'  a  mandamus 
to  conqiel  his  admittance.  Upon  the  di.scussion  of  that  rule,  the  court,  by  eon.scnt 
of  the  heir  and  the  lord  (no  other  paity  a])pearirig),  directed  that  an  ejectment 
should  be  brought  to  try  the  light.  On  the  Iri.il,  the  heir  jirovi^d  title;  and  the 
defendant  (the  lord)  put  in  a  will  of  the  ancestor,  devising  the  lands  to  the  Eondoii 
Annuity  Society.  Xo  further  e\idence  being  given  for  the  defendant,  the  judge 
left  the  ease  to  the  jury  on  the  proof  of  title  in  the  lessor  of  the  |)laintill'  (the 
heir)  :  and  he  had  a  verdict.  Upon  a  motion  to  enter  a  nonsuit,  it  was  held  that  the 
plaintifi'  was  entitled  to  recover  ;  for,  that  the  lord,  though  he  had  seized  c|uous(|ue, 
could  not  hold  against  the  heii',  on  the  mere  pi-oof  of  a  devise  to  parties  who  had  not 
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claimed  admittance,  and  of  whom  nothing  was  known.  Coleridge,  J.,  there  .says  : 
"  The  seizure  quousqne  makes  no  difterence  in  the  right  of  the  heir.  The  lord  seizes 
only  till  the  tenant  comes  in.  That  seizure  does  not  give  him  any  adverse  title." 
[Williams,  J.  How  do  you  make  out  a  title  to  Joseph's  share?]  Until  June,  1845, 
there  was  no  tenant  on  the  roll.  Proclamations  were  then  made  in  the  ordinary  way  : 
and,  no  one  coming  in,  the  heir-at-law  of  the  person  last  seised  makes  claim  and  is 
admitted.  The  plaintiff,  who  claims  through  him,  though  he  maj'  have  no  title  as 
against  Joseph,  has  a  pei'fectly  good  title  as  against  all  the  rest  of  the  world. 
[Williams,  J.  Admittance  is  not  conclusive  of  title  :  two  claiming  In'  different  titles 
may  be  admitted  :  Iicx  v.  The  Lord  of  the  Maim-  of  He.rhiun,  5  Ad.  &  E  .5.59,  1  N.  & 
P.  53.  There  must  have  been  a  surrender  to  the  use  of  John  Fnulder's  will.  The 
admittance  of  the  tenant  for  life  would  be  the  admittance  of  all  in  re-[360]-mainder 
under  the  will  (a).]  This  is  not  a  question  as  between  Thomas,  the  heir-at-law,  and 
Joseph  :  but  as  between  a  tenant  duly  admitted  on  the  roll  and  a  wrong-doer,  a  mere 
trespasser  on  the  estate.  The  recovery  against  him  would  not  in  any  degree  affect 
Joseph's  right. 

AVtlliams,  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  It 
appeared  at  the  trial  that  tlie  testator,  John  Faulder,  devised  the  property  in  question 
to  his  widow  for  life,  remainder  to  his  six  children,  John,  Thomas,  Jane,  Elizabeth, 
Marj^  and  Joseph,  in  equal  shares,  as  tenants  in  common  ;  that,  there  being  a  surrendei- 
to  the  use  of  the  will,  the  widow  was  duly  admitted  tenant  on  the  roll ;  and  that  the 
testator's  son  Joseph,  in  respect  of  whose  one-sixth  the  verdict  is  sought  by  this  rule 
to  be  entered,  is  still  alive.  Now,  it  is  a  rule  of  copyhold  law,  that  the  admittance 
of  the  tenant  for  life  is  the  admittance  of  all  those  in  remaindei-.  In  short,  it  is  an 
admittance  to  the  whole  estate.  The  question  is,  whether  the  plaintiff  has  made  out 
his  title  to  recover  this  one  sixth,  when  it  is  shewn  to  be  outstanding  in  a  person 
who  is  living.  He  founds  his  right  to  recover  upon  the  fact  of  his  having  [361] 
been  admitted  tenant  on  the  roll.  But  his  admittance  as  tenant  on  the  roll  cannot 
give  him  a  title  as  against  one  who  has  already  been  admitted  by  the  admittance  of 
his  mother,  the  tenant  for  life.  We  have  been  much  pressed  with  the  case  of  Doe  d. 
Le  Ki'ux  V.  Harrmn,  6  Q.  B.  G31.  That,  however,  is  a  totally  different  case.  There, 
the  lord,  who  had  seized  quousqne,  attempted  to  set  up,  in  answer  to  the  claim  of  the 
heir,  a  devise  by  the  ancestor,  under  which  the  devisee  had  never  claimed  to  be 
admitted.  It  was  objected  on  the  part  of  the  plaintiff',  that  the  will  alone,  without 
any  proof  of  the  devisee  having  been  admitted,  amounted  to  nothing.  And  of  that 
opinion  was  Parke,  B.,  whose  ruling  was  upheld  by  the  court.  The  difference  between 
the  two  cases  is  manifest :  there,  there  was  nobody  who  was  clothed  with  the  legal 
estate  under  the  devise  ;  here,  the  devisee  in  remainder  is  in  by  the  admittance  of  the 
tenant  for  life.  I  therefore  think  the  plaintiff  has  failed  to  make  out  his  title  to 
recover  more  than  the  four  sixths  for  which  the  veidict  was  taken. 

Crowder,  J.  I  am  of  the  same  opinion.  The  plaintiff'  made  out  his  title  to  four 
sixths  ;  but,  as  to  the  one  sixth  in  respect  of  which  he  now  seeks  to  enter  the  verdict, 
he  has  altogether  failed.  He  founds  his  claim  upon  the  fact  of  the  property  having 
been  transmitted  to  him  through  a  person  who  has  been  admitted  tenant  of  the 
whole  propertj^  That,  however,  gives  him  no  title.  The  admittance  of  Mrs.  Faulder, 
the  widow,  was  in  law  an  admittance  of  all  those  who  were  entitled  in  remainder, — 
of  the  son  Joseph  amongst  the  rest.  Doe  d.  Le  Keux  v.  Harrison,  for  the  reasons 
stated  by  my  Brother  Williams,  has  no  application.  It  is  said  that  the  admittance  of 
ThomasFaulder,  under  whom  the  plaintiff  claims,  at  all  events  entitles  him  to  recover 
against  a  mere  trespasser.     But  the  defendant  is  no  trespasser  :  [362]  he  can  only  be 

(a)  In  Scriven  on  Copyholds,  4th  edit.  294,  it  is  said  :  "  It  has  long  been  settled 
that  the  admittance  of  the  tenant  for  life  or  years  is  the  admittance  of  all  in  remainder, 
so  as  to  vest  the  estate  in  them;"  referring  to  Brou-n's  case,  4  Co.  Rep.  22  b.,  where 
it  was  resolved  that  "the  admittance  of  a  tenant  for  life  is  the  admittance  of  him  in 
remainder  to  vest  the  estate  in  him,  but  shall  not  bar  the  lord  of  his  tine,  which  he 
ought  to  have  by  the  custom."  And  see  Hex  v.  Jlllson,  10  B.  &  C.  80,  5  M.  &  R.  140, 
where  it  was  held  that  the  lord  of  a  manor  is  bound  to  admit  the  customary  heir  of 
a  copyholder  in  fee,  although  there  be  a  surrender  to  the  use  of  the  will,  and  a  devise 
by  the  surrenderor,  there  being  no  claim  of  admittance  on  the  part  of  the  devisee. 
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lemoverl  from  the  one  sixth  by  proof  tliut  the  plaiiitil!'  is  the  rightful  owner  of  it. 
'I'hat  the  plaintifl' has  failed  to  make  out. 

Bvi.ES,  .).,  coueurred  (a)'. 

Kule  refused. 

Thk  Vdrivshike  Tike  .vxd  Axle  Company,  Appellants;  The  Rotherham  Local 
Board  of  Health,  Respondents.     April  21st,  1858. 

[S.  C.  27  L.  .J.  C.  P.  235 ;  6  W.  R.  443.     Distinguished,  Mersey  Docks  and  Harbour 
Board  v.  Jones,  1860,  8  C.  B.  N.  S.  127.] 

All  application  to  send  back  for  amendment  a  case  on  appeal  from  justices  under  the 
20  iV:  21  Viet.  c.  43,  s.  2,  may  be  entertained  before  the  day  of  argument. 

A  c;ise  having  been  stated  by  justices,  under  the  statute  20  <&  21  Vict.  c.  43,  s.  2, 

Garth,  on  a  former  daj',  moved,  on  behalf  of  the  appellants,  that  it  might  be  .sent 
back  for  amendment  {a)'-.  The  application  before  the  justices  was  for  penalties  for 
continuing  a  certain  drain  after  notice  from  the  board.  The  question  was  whether 
what  was  done  had  not  been  done  with  the  consent  of  the  Iward.  The  justices  refused 
to  convict.  It  was  suggested  that  material  omissions  had  been  made  in  the  case  as 
stilted, — that  a  certain  notice  which  had  Ijeen  given  by  the  [363]  company  to  the  local 
board  of  health  in  1854,  and  an  order  made  by  the  board  in  June,  1855,  in  an.swer  to 
the  company's  application  for  permission  to  put  a  blow-oti'  pipe  into  the  sewer,  and 
also  a  plan  of  the  locus  in  quo, — all  of  which  had  been  before  the  justices,  and  acted 
upon  by  them, — were  altogether  omitted. 

Manisty,  Q.  C,  contra,  submitted  that  this  was  not  the  proper  time  to  make  the 
application  ;  but  that  the  case  must  be  argued  before  the  court  eoidd  see  whether  or  not 
any  amendment  was  required  :  and  he  referred  to  a  case  of  Christie,  App.,  The  Chiardian^ 
of  St.  Luke,  Chelsea,  llesp  ,  il  Law  Journ.,  .\L  C.  153,  where  the  court  of  t^ueen's  Bench 
refused  to  entertain  such  a  motion  before  argument.  As  to  the  plan,  he  stated,  that, 
if  that  was  used  before  the  justices,  there  could  be  no  difficulty  as  to  its  being  used 
here.  [Byles,  J.  I  see  nothing  in  the  act  to  tiikc  awa}'  the  ordinary  jurisdiction  of 
the  (U)nrt  as  to  amending  special  cases  (a)^.  Willcs,  J.  The  omission  of  the  notice 
and  order  seems  to  have  been  a  mere  slip.]  We  do  not  admit  that  the  order  was 
produced  before  the  justices. 

WiLLES,  J.  That  being  the  case,  the  better  course  will  be  for  Mr.  (Jarth  to  renew 
his  application,  upon  atiidavit ;  and  we  will  deal  with  the  costs  when  the  matter 
comes  properly  before  us. 

Gai'th  now  renewed  his  motion,  up(jn  an  atiida\it  which  distinctly  allcgeil  that 
the  order  had  Ijcen  produced  and  acted  upon  by  the  justices. 

Manisty,  for  the  respondents,  prayed  for  time  to  answer  the  allitlavit :  which  was 
granted. 

[364]  On  a  subsequent  day,  Marn'sty  intimated  that  he  did  not  intend  to  lile  any 
aHida\it  ill  answer;  and  it  was  agrec<l  that  the  case  should  go  back  for  anu^idment, 
— each  i)arty  to  be  at  liberty  to  submit  U)  the  justices  any  additions  which  tiiey  might 
think  ought  to  be  made. 

Rule  accordingly. 

PuoH  AMI  Others  r.  Stki.m;i'ii;i.ii  ano  .VMiriiKi;.     April  2.'ii(l,  1858. 

[S.  C.  27  L.  .1.  C.  P.  225;  i;  \V.  K.  1X7.] 

W.  V.  covenanted  with  A.,  B.,  and  G.,  to  whom  he  ha<l  scv(^rally  mortgaged  certain 
(intinishud  messuages,  to  complete  the  premises  by  a  given  day  ;  and  A.,  B.,  and  C. 

(«)'  Cockburn,  C.  J.,  wius  ill,  and  Willcs,  J.,  sitting  at  in'si  prius. 

(«)'•'  Under  s.  7,  which  enacts  that  "the  couit  for  the  opinion  of  which  a  case  is 
stiiteil  shall  have  power,  if  they  think  (it,  to  cause  the  case  to  be  sent  back  for  umoiid- 
ment,  and  thereujjon  the  same  shall  be  amended  accordingly,  and  judgment  shall  be 
delivered  after  it  shall  be  ;iniended.'' 

(a)3  See  Hills  V.  //(////,  15  G.  11  30. 
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severall}'  covenanted  with  W.  F.  to  make  him  certain  periodical  advances.  In  con- 
sideration of  the  arrangement  thus  entered  into  with  W.  F.,  I),  and  E.  jointly  and 
severally  guaranteed  to  A.,  B.,  and  C,  that  W.-F.  should  duly  perform  his  covenant 
with  them, — their  joint  and  several  liability  under  the  guarantee  not  to  exceed 
1001.  Default  having  been  made  by  W.  F., — Held,  that  A.,  B.,  and  C.  might 
recover  to  the  extent  of  the  1001.  in  a  joint  action  against  D.  and  E.,  in  respect  of 
damages  sustained  liy  them,  or  either  of  them,  from  W.  F.'s  breach  of  covenant. 

This  was  an  action  upon  a  guarantee.  The  declaration  stated,  that,  before  the 
making  by  the  defendants  of  the  promise  thei-einafter  mentioned,  the  plaintifTs  had 
respectively  advanced  to  one  AVilliam  Few  several  sums  of  monev  upon  several  inden- 
tures by  way  of  mortgage  of  certain  messuages  or  tenements  situate  at  Kentish  Town 
and  Camden  Town,  in  the  county  of  Middlesex  ;  and  certain  arrangements  had  been 
entered  into  between  the  plaintiffs  and  other  parties  with  the  said  William  Few 
touching  their  said  several  mortgages  and  properties,  and  which  ari'angements  were 
expressed,  contained,  or  referred  to  in  an  indenture  which  had  at  the  time  of  the 
making  by  the  defendants  of  their  promises  thereinafter  mentioned,  been  prepared, 
and  which  said  indenture  was  and  is  made  between  the  said  William  Few  of  the  first 
part,  the  plaintiff  Charles  Pugh  of  the  second  part,  the  plaintiff  Robert  Dobbing  of  the 
third  part,  and  the  plaintiff  .lames  Gardiner  of  the  fourth  part,  ;uid  Edward  Moss 
Dimmock  and  [365]  Kichard  Burliy  of  the  fifth  part,  whereby,  after  reciting  as 
therein  is  recited,  the  said  William  Few  covenanted  with  the  plaintitt's  that  he  would 
on  or  befoie  the  10th  day  of  January,  18.57,  complete  and  finish,  to  the  satisfaction  of 
such  surveyor  for  the  time  being  who  might  be  jointly  appointed  by  the  plaintiffs, 
and  pursuant  to  and  in  accordance  with  the  plans,  specifications,  and  conditions  then 
already  prepared  by  Mr.  George  Low,  the  surveyor  at  that  present  time  acting  on 
behalf  of  the  plaintiffs,  and  signed  by  the  said  William  Few,  the  said  several  messuages 
or  tenements  situate  and  being  at  Kentish  Town  and  Camden  Town  aforesaid,  and 
comprised  in  the  said  several  indentures  of  mortgage,  including  the  making  of  all  roads 
and  pavements,  and  laving  out  gardens  to  the  extent  of  making  paths  therein,  and 
upon  the  terms  and  subject  to  the  conditions  therein  contained  :  That  by  the  said 
indenture  the  plaintiffs  covenanted  and  agreed  with  the  said  William  Few  that  they 
would  advance  to  him,  for  the  purpose  of  enabling  him  to  complete  and  finish  the  said 
messuages  or  tenements  and  premises,  the  sum  of  1-5.571.,  such  sum  to  be  advanced, 
as  the  work  should  proceed,  in  weekly  payments,  upon  the  certificates  of  the  said 
surveyor,  and  each  of  such  certificates  to  be  applicable  to  the  work  done  towards  the  com- 
pletion and  finishing  of  the  said  messuages  or  tenements  and  premises  during  the  seven 
days  next  preceding  the  date  thereof  :  Averment,  that,  the  said  indenture  having  been 
so  prepared,  the  defendants,  in  consideration  of  the  said  arrangements  so  entered 
into  by  the  plaintifl's  with  the  said  William  Few,  and  that  the  plaintiffs  would 
covenant  to  advance  to  the  said  William  Few,  for  the  purpose  of  enabling  him  to 
complete  and  finish  the  said  messuages  or  tenements  according  to  the  said  plan, 
specification,  and  conditions  so  already  prepared,  and  signed  by  the  said  William  Few, 
and  which  cove[366]-nant  and  agreement  were  and  are  respectively  contained  in  the 
said  indenture,  guaranteed  and  agreed  with  the  plaintiffs  that  the  said  William  Few 
should  duly  and  properly  perform  and  fulfil  the  said  covenant  so  entered  into  by  him 
with  the  plaintiffs,  and  contained  in  the  said  indenture,  for  the  completion  and  finishing, 
upon  the  terms  and  subject  to  the  conditions  therein  mentioned,  of  the  several 
messuages  or  tenements  mentioned  or  comprised  in  the  several  indentures  of  mortgage 
in  the  said  thereinbefore-mentioned  indenture  of  even  date  therewith  mentioned  ;  it 
being,  nevertheless,  agreed  and  declared  that  the  defendants'  joint  and  separate 
liabilit)'  under  or  by  virtue  of  the  said  guarantee  or  agreement  should  not  exceed  the 
sum  of  1001.  :  Breach,  that,  although  all  things  had  happened  and  been  done,  and  all 
times  had  elapsed  reasonable  and  necessary  to  entitle  the  plaintiffs  to  have  the  said 
covenant  and  agreement  performed  by  the  said  William  Few,  and  also  to  have  the 
defendants'  said  guarantee  and  agreement  performed  by  them  ;  yet  the  said  William 
Few  had  wholly  neglected  and  failed  to  perform  his  said  covenant  so  entered  into  by 
him  with  the  plaintitt's,  and  contained  in  the  said  indenture,  for  the  completion  and 
finishing  the  said  messuages  or  tenements,  and  the  plaintifl's  had  thereby  sustained 
damages  to  a  gieater  amount  than  the  sum  of  1001.,  and  although  all  things  had  been 
done  and  happened,  and  all  times  had  elapsed  reasonable  and  necessary  to  entitle  the 
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plaintiffs  to  have  and  recover  of  and  from  the  defendants  the  said  sum  of  1 001.,  yet 
the  same  had  not  been  paid  to  the  said  plaintitt's  :  And  the  plaintiti's  claimed  lOOl. 

The  defeiiflants  pleaded,  to  the  Hrst  bi'eauh,  that  the  said  William  Few  did  not 
neglect  and  fail  to  perform  his  said  covenant  so  entered  into  by  him  with  the  plaintiffs, 
contiiined  in  the  said  indenture,  foi-  the  comple-[367]-tion  and  finishing  of  the  said 
several  messuages  or  tenements  situate  and  being  at  Kentish  Town  and  Camden  Town 
as  in  the  said  declaration  alleged,  nor  had  the  plaintiffs  thereby  sustained  any  damages. 

Upon  this  plea  the  plaintiffs  joined  issue. 

The  cause  was  tried  before  \\  illes,  J.,  at  the  first  sitting  at  Westminster  in  this 
term.  The  guarantee  anfl  the  deed  therein  referred  to  were  put  in.  The  guarantee 
(which  was  addressed  to  the  plaintiffs)  was  as  follows  : — 

"London,  2-lth  of  October,  1856. 

"G-entlemen, — In  consideration  of  the  arrangements  entered  into  by  you  with  Mr. 
William  Few,  of,  iVc,  l)uilder,  and  of  your  covenanting  to  advance  to  him,  for  the 
purpose  of  enabling  him  to  complete  and  tiiiish  certain  messuages  or  tenements  .situate 
at  Kentish  Town  and  Camden  Town,  Middlese.x,  according  to  the  plan,  specification, 
and  conditions  already  prepared,  and  signed  by  the  saiil  William  Few,  and  which 
covenant  and  agreement  aie  respectively  cont»iined  in  a  certain  indenture  of  even  date 
herewith,  made  between  the  said  William  Few  of  the  first  part,  Chailes  Pugh  of  the 
second  part,  Robert  Dobbing  of  the  third  part,  .James  Gardner  of  the  fourth  part,  and 
E.  M.  Dimmock  and  K.  Burby  of  the  fifth  part,  we  the  undersigned,  William  Stringfield 
and  John  (Ji-oves  Cooper,  of,  &c.,  do  hereby  jointly  and  severally  guarantee  and  agree 
that  the  said  William  Few  shall  duly  and  properly  perform  and  fulfil  the  covenant 
entered  into  by  him  with  you,  and  contained  in  the  said  indenture  of  even  date  here- 
with, foi-  the  completion  and  finishing,  upon  the  terms  and  subject  to  the  conditions 
therein  mentioned,  of  the  several  messuages  or  tenements  mentioned  or  comprised  in 
the  several  indentures  of  mortgage  in  the  .said  indcntine  of  even  date  herewith 
mentioned  ;  it  being,  nevertheless,  agreed  and  declared  that  our  joint  and  separate 
liability  under  or  l)y  virtue  of  this  [368]  guarantee  or  agreement  shall  not  ex'ceed  the 
sum  of  1001.  (Signed)        "John  W.  Strinukield. 

"J.  Groves  Cooper." 

It  was  proved  that  William  Few  had  failed  to  perform  his  covenant  for  the 
completion  of  the  messuages  leferred  to  in  the  deed,  and  that  each  of  the  three 
plaintiffs  had  thereby  sustained  damage  exceeding  1001.  But  it  was  insisted  on  the 
part  of  the  defendants  that  no  joint  damage  had  Iteen  sustained  Ijy  the  three  plaintiffs, 
so  as  to  entitle  them  to  maintain  the  action,  or,  at  all  events,  for  more  than  nominal 
damages. 

A  verdict  was  taken  foi-  the  plaintiffs,  for  1001.,  leave  being  reserved  to  the  defen- 
dant to  move  to  enter  a  verdict  for  him  on  the  above-mentioned  issue,  or  to  reduce 
the  damages  to  Is.,  if  the  court  should  be  of  opinion  that  the  defendants'  contention 
was  well  founded. 

Atiierton,  Q.  C.  (with  whom  was  W.  Brandt),  now  moved  accordingly.  This  is  in 
subst^mce  a  contract  of  indemnity  ;  and,  unless  it  bo  shewn  that  the  plaintiffs  have 
sustained  a  joint  damnification,  they  cannot  recover,  or,  at  all  events,  not  beyond 
nominal  damages.  The  breach  of  covenant  complained  of  is  in  respect  of  the  non- 
completion  of  the  three  se\eral  .sets  of  premises,  the  interests  of  the  plaintiffs  in  which 
are  entirely  separate  and  distinct.  The  court  has  already  ilccidcd,  ante,  vol.  iii., 
p.  2,  -that  the  interests  of  the  thice  plaintilis  in  this  contract  is  joint  ;  but  they  cannot 
recover  unless  they  shew  a  joint  damage.  Here,  there  is  no  possibility  of  a  common 
damage  to  the  three.  [Crowder,  J.  Your  argument  would  rendei-  the  guarantee 
altogether  nugatory.]  It  may  be  that  the  parties  woukl  iiavo  a  nMnedy  in  ecpiity. 
[Willes,  .1.  That  would  be  on  the  ground  that  each  of  the  [369]  plaintiffs  was  a 
trustee  for  the  others.  IaiiiiIj  v.  Vice,  6  M.  &  W.  467,  siiews  that  a  trustee  may 
maintain  an  action  upon  an  indemnity  for  his  cestui  (jue  trust.]  The  dillicnlty  hero 
is  that  each  of  the  covenantees  sustains  a  separate  damage,  and  in  ditl'erent  proportions. 

Crowdkh,  .1.  I  am  of  opinion  tiiat  there  should  be  no  rule.  The  court  having 
already  decided  that  one  of  the  ])laintill's  could  not  sue  upon  this  guaiant<'c  alone,  the 
interests  of  the  three  therein  being  joint,  it  seems  to  mc  to  follow  that  tlw  throe  may 
jointly  maintilin  an  action  upon  it  :  and  1  think  it  would  lie  m;iking  the  whole  contract 
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senseless,  to  hold  that  nominal  damages  only  can  be  recovered  for  the  breach.  The 
plain  meaning  of  the  guarantee  is,  that,  if  damages  result  to  the  plaintifls  or  either  of 
them  from  Few's  breach  of  covenant,  the  defendants  are  to  be  liable  to  the  extent  of 
1001.  The  1001.  being  recovered,  the  plaintiffs  will  hold  it  in  trust  to  be  applied  in 
proportion  to  the  extent  of  damage  susUiined  by  each.  But  the  defendants  have 
nothing  to  do  with  its  application. 

WiLLES,  J.  Having  been  a  party  to  the  former  decision  of  the  court  upon  this 
guarantee,  it  does  not  become  me  to  say  anything  about  it.  1  will  only  observe,  that, 
if  each  of  the  plaiiitifls  might  maintain  a  separate  action,  the  first,  on  proof  of  damage 
resulting  to  him  beyond  that  amount  might  lecover  the  whole  1001.,  and  leave  the 
others  in  the  lurch  :  whereas,  if  they  join  in  suing,  each  will  recover  the  proportion 
he  may  be  entitled  to.  If  the  guarantee  had  been  given  to  one  having  no  interest  in 
the  subject-matter,  but  who  was  merely  a  trustee  for  third  persons,  he  might  well 
have  sued  upon  it.  That  is  clear  from  the  class  of  cases  of  which  the  case  I  referred 
to  is  one.  There,  an  ofHcer  [370]  of  the  Palace  court  entered  into  a  bond,  with 
sureties,  to  the  knight  marshal  of  that  court,  conditioned  for  the  due  performance  of 
the  duties  of  his  office ;  and  (inter  alia)  that  he  should  take  sufficient  bail  from  all 
defendants  arrested,  and  should  obey  the  lawful  orders  of  the  court.  Ha\ing  taken 
insufficient  bail  from  a  defendant  arrested  in  an  action  in  that  court,  an  order  was 
made  requiring  him  to  pay  the  amount  of  debt  and  costs  in  the  action,  which  he 
disobeyed  :  and  it  was  held  that  the  knight  marshal  was  entitled,  as  a  trustee  for  the 
plaintiff  in  the  action,  to  recover,  in  an  action  on  the  bond,  the  full  amount  of  the 
debt  and  costs.  If,  then,  one  having  no  interest  may  sue  as  trustee,  there  can  be  no 
reason  why  the  parties  interested  may  not  sue  in  the  same  way.  I  therefore  agree 
with  my  Brother  Crowder  in  thinking  that  there  should  be  no  rule. 

Byles,  J.  I  am  entirely  of  the  same  opinion.  As  between  the  plaintiffs  and  the 
defendants,  the  damages  to  be  recovered  under  this  instrument  must  be  joint ;  but,  as 
between  the  plaintiffs  themselves,  the  interest  in  the  fund  when  recovei-ed  is  several. 
The  three  plaintiffs  jointly  are  trustees  for  each  other  se^■erallJ^  Any  other  construc- 
tion would  render  this  guarantee  altogether  nugatory.  We  are,  in  effect  asked  to 
i-everse  the  maxim  "  Interpretatia  fienda  est,  ut  res  magis  valest  (juam  pereat." 

Rule  refused. 


[371]     Hart  v.  Miles.     April  23rd,  1858. 

[S.  C.  27  L.  J.  C.  P.  218.] 

The  declaration  stated,  that,  in  consideration  that  the  plaintiff  would  consent  to  the 
defendant's  retaining  possession  of  two  bills  of  exchange  (describing  them),  and  to 
which  bills  the  plaintiff'  was  then  entitled,  and  of  which  the  defendant  was  then  the 
holder,  but  not  for  value,  the  defendant  promised  the  plaintiff,  that,  if  he  should 
succeed  in  procuring  the  bills  or  either  of  them  to  be  discounted,  he  would  apply 
the  proceeds  in  a  gi\en  way  :  averment,  that  the  defendant  did  succeed  in  procuring 
the  bills  to  be  discounted,  but  that  he  failed  to  apply  the  proceeds  as  agreed  : 
— Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  disclosed  a  sufficient 
consideration  for  the  defendant's  promise. 

The  first  count  of  the  declaration  stated,  that,  in  consideration  that  the  plaintiff 
would  consent  to  the  defendant's  retaining  possession  of  two  bills  of  exchange,  one 
for  251.,  and  the  other  for  2-il.  10s.  6d.,  each  drawn  by  the  defendant  upon  and 
accepted  by  the  plaintiff,  and  paj'able  to  the  defendant's  order,  and  to  which  bills  the 
plaintiff  was  then  entitled,  and  of  which  the  defendant  was  then  the  holder,  but  not 
for  value,  the  defendant  promised  the  plaintiff,  that,  if  he  should  succeed  in  procuring 
the  said  bills  or  either  of  them  to  be  discounted,  he  would  pay  to  Messrs.  Sotheron  & 
Richardson  the  proceeds  of  such  discounting,  or  a  sufficient  part  thereof,  in  discharge 
of  another  bill  of  exchange  for  451.  5s.  lOd.,  or  of  so  much  thereof  as  such  proceeds 
would  satisfy ;  and  the  defendant  succeeded  in  procuring  the  said  first-mentioned  bills 
to  be  discounted,  and  the  plaintiff  did  all  things  necessary  to  have  the  defendant 
perform  his  said  promise,  .•md  a  reasonable  time  for  the  defendant  so  to  do  elapsed  ;  yet 
the  defendant  broke  his  said  promise,  in  this,  that  he  did  not  pay  the  proceeds,  or 
any  part  thereof,  to  the  said  Messrs.  Sotheron  &  Richardson,  in  discharge  of  the  said 
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bill  of  exchange  for  451.  5s.  lOfl.,  or  any  part  thereof;  by  reason  whereof  the  said 
Messrs.  Sotheron  &  Richardson  obtained  judgment  in  an  action  at  law  against  the 
plaintiii'for  the  amount  of  the  last-mentioned  bill,  and  damages  and  costs,  amounting 
to  a  large  sum,  to  wit,  511.  4s.  2d.,  and  issued  e.\-ecution  thereon,  and  caused  the 
plaintiff's  goods  to  be  seized  and  sold  in  satisfaction  of  the  said  judgment,  and  of  the 
poundage,  costs,  and  expenses  of  the  said  execution,  amounting  in  the  whole  to  a  large 
sum,  to  wit,  641.  2s.  lOd.,  and  of  ce.tain  arrears  of  rent;  [372]  and  bjMcason  thereof, 
the  goods  of  the  plaintiH  to  a  much  greater  value  than  the  amount  of  those  moneys, 
were  sold  under  the  .said  execution,  for  the  purpose  of  raising  the  said  moneys;  and 
thereby  the  plaintitl' was  gre;itly  injured  in  his  expectations,  and  ruined  in  his  business 
and  circumstances,  and  greatly  harassed  and  impoverished  :  and  by  reason  thereof  also 
the  plainlitt'  became  lial)le  to  pay  the  two  first-mentioned  bills,  and  may  have  to  pay 
the  same,  and  was  put  to  costs  and  charges  in  and  about  endeavouring  to  procure  the 
holder  of  those  bills  not  to  sue  the  plaintiff  thereon. 

The  defendant  pleaded,  amongst  other  plea.s, — secondly,  that  he  did  not  succeed  in 
procuring  the  said  bills  to  be  discounted,  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Williams,  .J.,  at  the  sittings  in  London  after  last  term. 
It  appeared  that  the  defendant  received  the  two  bills  on  the  30th  of  June,  1857,  and 
paid  them  in  to  his  account  at  his  bankers,'  where  they  were  entered  short,  but  that, 
shortly  afterward.s,  he  obtained  an  ailvance  from  the  liankei's,  upon  an  understanding 
that  any  bills  in  their  hands  belonging  to  him  might  be  discounted.  The  execution 
took  place  on  the  7th  of  August  :  and  the  iiills  became  due  in  September. 

On  the  pait  of  the  defendant,  it  was  submitted  that  this  was  a  mere  naked  bail- 
ment, and  that  the  defendant  was  acting  as  agent  for  Messrs.  Sotheron  it  Kichaidson. 
The  leai'iied  judge  left  it  to  the  jury  to  say  whether  the  defendant  made  the  agree- 
ment upon  his  own  responsibility,  whether  he  did  succeed  in  getting  the  bills  discounted, 
and  whether  he  knew  of  the  discount  before  the  date  of  the  execution, — telling  them, 
that,  if  he  did  know  of  the  di.scount  before  that  event,  there  was  an  end  of  the  case, 
except  as  to  damages  ;  but  that,  if  he  did  not,  he  would  not  be  liable. 
[373]  The  jury  returned  a  vei'dict  for  the  plaintiff, — damages,  751. 
Wordsworth,  ().  C,  now  moved  for  a  new  trial  on  the  grounds  of  misdirection,  and 
that  the  verdict  was  against  evidence  ;  and  also  in  arrest  of  judgment  as  to  the  first 
count.  He  submitted  that  the  ipiestion  of  agency  ought  to  have  been  more  [wintedly 
put  to  the  jury,  and  that  they  should  have  been  told  that  the  defendant  was  not 
responsible  for  the  accidental  passing  of  the  bills  to  his  debit  by  his  b.udvcrs  without 
his  authority.  As  to  the  arrest  of  judgment,  he  contended  that  the  coiuit  disclosed 
no  consideration  whatever  for  the  defendant's  promise  ;  and  that,  at  the  utmost,  it 
disclosed  a  mere  bailment,  without  reward.  [Willes,  J.  If  there  be  any  considera- 
tion, we  cannot  inquire  into  the  adequacy  of  it:  Ilaiqh  v.  Brooks,  10  Ad.  &  E.  409, 
4  P.  &  D.  288.] 

Ckowdkk,  J.  I  am  of  opinion  that  there  is  no  grouufl  for  arresting  the  judgment 
in  this  case.  Looking  at  the  whole  declaration,  though  it  certainly  is  somewhat  vague, 
I  thiidv  it  may  be  supported,  and  that  the  consideration  stated  is  suflicient.  The 
sUitement  is,  tliat,  in  consideration  that  the  plaintilf  would  consent  to  the  defendant's 
retaining  pos.session  of  two  bills  of  exchange  (describing  them),  to  which  bills  the 
plaintilf  was  tluwi  entitled,  and  of  which  the  defendant  was  then  the  holdei',  but  not  for 
value,  the  defendant  promised,  &i%  It  is  clear  that  the  bills  were  the  iilaintiir's  property, 
and  that  he  was  entitled  to  the  po.ssession  of  them  :  and  it  is  ecjuall}-  cleai'  that  they 
were  in  the  possession  of  the  defendant  without  value.  Instead  of  leipiiring  him  to 
give  them  up,  the  plaintiff  consents  that  the  defendant  shall  retiu'n  them  for  a  given 
purpo.se,  viz.  to  get  them  discounted.  That  is  a  sufficient  consideration  for  the  defen- 
dant's promise  to  dispose  of  [374]  the  proceeds  in  the  manner  agreed  upon,  if  he 
succeeded  in  getting  the  bills  discounted.  If  the  defendant  hail  not  made  the  promise 
he  did,  the  plaintilf  might  have  handeil  tlic  bills  over  to  somebody  else  for  the  purpose 
of  procuiing  them  to  be  discoiuitcd.  1  think  the  consideration  was  sufficient  to  support 
the  jjromise  As  to  the  alleged  misdirection, — I  am  at  a  loss  to  discover  in  what  it 
consisted.  It  is  said  that  the  Icaincd  judge  shinild  \va\v  told  the  jury  tli.it  the  <lefeu- 
dant  got  no  benefit  from  the  transaction  ;  .and,  fui'ther,  that  he  h.id  been  pressed  with 
an  argumeut  that  the  case  was  one  of  .agency  only, — that  the  defendant  was  acting 
merely  as  agent  for  Sotheron  &  Richardson, — and  that  that  sliDuld  lia\e  been  ])ut  to 
the  jury.     The  learned  judge  did  ask   the  jury   whether  the  defendant  made  the 
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agreement  upon  his  own  responsibility.  That  was  in  efl'ect  putting  the  question  of 
agency  to  them.  The  defendant  clearly  did  not  make  the  promise  as  agent :  it  was 
an  original  undertaking.  I  see  no  ground  therefore  for  granting  a  rule  upon  this 
point.     But,  with  regard  to  the  evidence,  we  will  speak  to  the  learned  judge. 

Wil.LEs,  J.  I  agree  with  mj'  Brother  Crowder  that  there  was  no  misdirection. 
As  to  the  arrest  of  judgment,  I  also  agree  with  him  in  thinking  that  the  declaration 
discloses  a  sufficient  consideration  for  the  defendant's  promise.  If  the  pleader  had 
reflected  a  little,  he  would  probably  have  stated  it  thus, — in  consideration  of  the 
plaintiff's  consenting  to  the  defendant's  retaining  possession  of  the  bills,  and  getting 
the  same  discounted  if  he  could,  the  defendant  promised,  &c.  I  rather  think  he  was 
considering  how  the  promise  would  have  looked  had  it  been  gathered  from  a  correspond- 
ence between  the  parties.  If  the  defendant  had  written  to  the  plaintift"  thus, — "  In 
consideration  of  your  consenting  to  my  retaining  the  bills  in  my  pos-[375]-session,  I 
undertake,  if  I  succeed  in  procuring  them  to  be  discounted,  to  hand  over  the  proceeds 
to  you;"  and  the  plaintili"  had  answered,— "I  assent  to  the  terms  of  your  lettei' ; " 
there  would  have  been  a  contract  l)etween  them  that  the  defendant  should  procure  the 
bills  to  be  discounted  if  he  could,  and  hand  over  the  proceeds.  That  is  the  contract 
which  is  to  be  implied  here.  It  is  do  ut  facias,  oi'  facio  ut  facias.  That  brings  me  to 
my  last  observation  :  if  this  be  not  a  sufficient  consideration,  the  defendant  might  have 
procured  the  bills  to  be  discounted,  without  being  compellalile  to  hand  over  the 
proceeds.  Assuming  that  there  was  no  consideration  in  the  first  instance,  the 
fact  of  the  defendant's  getting  the  money  in  the  end  makes  him  liable  ;  just  as  a  man 
who  gives  a  guarantee  for  goods  to  be  supplied  to  a  third  person  incurs  no  liability 
until  the  goods  are  supplied, — the  contract  being  until  then  entirely  unilateral. 

Bvi^ES,  J.  I  am  of  the  same  opinion.  The  true  meaning  of  the  declaration  I 
conceive  to  be  this,  that  the  plaintiff  intrusts  or  continues  to  intrust  the  two  bills, 
which  are  his  property,  to  the  defendant  upon  certain  terras.  I  think,  for  the  reasons 
given  by  my  Brother  Willes,  that  was  a  good  consideration  moving  from  the  plaintiff 
for  the  defendant's  promise  to  hand  over  the  proceeds  if  he  succeeded  in  getting  the 
bills  discounted.  And,  further,  as  my  Brother  Ciowder  observes,  if  the  defendant  had 
not  retained  the  bills,  the  plaintiff  might  have  got  them  discounted  elsewhere.  The 
loss  of  that  opportunity  was  a  detriment  to  the  plaintiff,  which  would  be  of  itself  a 
sufficient  consideration.  Further,  the  declaiation  alleges  that  the  defendant  afterwards 
succeeded  in  getting  the  bills  discounted,  but  failed  to  pay  over  the  proceeds.  There 
is,  therefore,  a  good  consideration  for  the  defendant's  promise  at  least  in  three  ways. 

[376]  Crowder,  J.,  on  a  subsequent  day,  intimated  that  he  had  conferred  with 
Cresswell,  J.,  and  that  the  court  saw  no  ground  for  disturbing  the  verdict  upon  the 
evidence. 

Rule  refused. 

Dendy  v.  Nicholl.     April  30th,  18.58. 

[S.  C.  -27  L.  J.  C.  P.  220;  6  W.  R.  502.  Referred  to,  Tuleman  v.  Pmihuni,  1871-72, 
L.  R.  6  Q.  B.  251  ;  L.  R.  7  Q.  B.  344  ;  Evans  v.  IVyatl,  1880,  43  L.  T.  177  ;  I'enton 
V.  Barnett,  [1898]  1  Q.  B.  281.] 

A  right  of  re-entry  for  breach  of  a  co\'enant  in  a  lease  is  waived  liy  the  lessor's  bringing 
an  action  for  rent  accruing  subsequently  to  the  breach,  with  knowledge  of  its 
existence. 

Ejectment  for  a  piece  of  meadow  land  in  the  parish  of  Hendon,  in  the  county  of 
Middlesex.     The  writ  was  dated  the  Kith  of  May,  1857. 

The  cause  for  trial  before  Cockburn,  C.  J.,  at  the  sittings  in  Middlesex  after  last 
Michaelmas  Term,  when  a  verdict  was  (by  consent)  taken  for  the  plaintiH",  upon  the 
following  admitted  state  of  facts, — from  which  the  court  were  to  be  at  liberty  to  draw 
such  inferences  as  a  jury  would  be  warranted  in  drawing;  leave  being  reserved  to  the 
defendant  to  move  to  enter  the  verdict  for  him,  if  the  court  should  be  of  opinion  that 
those  facts  shewed  a  waiver  by  the  plaintiff  of  his  right  of  re-eiitr\- :  — 

The  defendant  held  the  land  in  question  as  tenant  to  the  plaintiff  under  a  lease 
dated  the  30th  of  November,  1838,  for  twenty-one  years  from  Michaelmas  then  last, 
at  the  yearly  rent  of  31.     The  lease  contained  the  following  covenant; — "  That  [the 
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lessee],  his  executors  or  adiiiiiiistrators,  sb;ill  not  ut  uiiy  lime  dining  the  said  term 
herob}' granted,  demise,  giant,  sot,  or  let,  or  underlet  the  said  hereby  demised  ])remiscs, 
or  any  part  thereof,  nor  part  with  this  indenture  of  lease  (except  by  will;,  for  all  or 
any  part  of  the  said  term,  to  any  person  or  persons  whomsoever,  without  the  special 
[377]  litenee  in  writing  of  the  said  [lessor],  his  heirs  or  assigns,  first  had  and  obtained." 
Proviso,  "  that,  if  the  said  yeaily  rent  of  31.,  or  any  part  tiiereof,  shall  be  behind  or 
unpaid  by  the  space  of  twenty-one  days  next  after  the  same  shall  become  payable,  or 
if  the  -said  [lessee]  do  not  well  and  truly  perform  and  keep  all  and  every  the  covenants 
and  agreements  hereinbefore  expressed,  and  which  on  his  or  their  part  ai'e  or  ought 
to  be  performed  and  kept,  and  that  according  to  the  true  intent  and  meaning  of  these 
presents,  then  and  from  thenceforth,  or  at  any  time  or  times  hereafter,  it  shall  and  may 
be  lawful  for  the  said  plaiutitl',  his  heirs  or  assigns,  into  and  upon  the  said  premises 
hereby  demised,  or  any  part  thereof,  to  re-entei',  and  the  same  to  have  again,  retain, 
re-possess,  and  enjoy  as  in  his  and  their  first  and  formei-  estate,  anything  hereinbefore 
contained  to  the  contrary  thereof  notwithstanding :  nevertheless,  this  present  demise 
shall  be  in  force  for  the  purpose  of  compelling  a  due  performance  of  the  covenants 
hereinbefore  contained,  and  not  then  duly  performed." 

The  defendant  entered  under  this  lease,  and  occupied  up  to  Michaelmas,  18.54, 
when  he  underlet  the  demised  premises  by  parol  to  one  Fiend,  who  entered  and  con- 
tinued in  occupation  from  ihat  time  under  an  arrangement  with  the  defendant  to  pay 
the  rent  half-yearly  to  the  plaintiff'.  The  fact  that  the  premises  were  so  let  was  known 
to  the  plaintili'  shortly  after  the  letting  took  place  ;  but  he  did  not  know  the  terms 
as  to  the  rent.  After  the  letting  to  Frend,  neither  he  nor  the  defendant  paid  any  rent 
to  the  plaintiff'  up  to  the  oiUh  of  April,  18.57.  On  that  day,  the  plaintili'  issued  a  writ 
for  the  recovery  of  the  rent  due  on  the  2.5th  of  March  preceding.  On  the  I6th  of 
May,  the  cause  was  by  a  judge's  order  referred  to  the  master,  and  the  defendant,  on 
the  2;iid,  paid  the  plaintiff's  attorney  the  amount  of  the  rent  so  due. 

[378]  On  the  16th  of  May,  1857,  this  action  was  commenced;  the  breaches  of 
covenant  in  respect  of  which  it  was  brouglit  were  stated  in  the  particulars  to  bo, — first, 
the  non-payment  of  rent  accrued  due  subsequently  to  Michaelmas,  185-1, — secondly, 
the  assignment,  underletting,  and  demise  of  the  premises,  and  parting  with  the 
indenture  of  lease,  contrary  to  the  covenant  in  that  behalf. 

Hugh  Hill,  (}.  C,  accordingly,  in  Hilary  Tei'm  last,  olitained  a  rule  nisi  to  enter  a 
verdict  for  the  defendant,  on  the  ground  that  the  facts  admitted  at  the  trial  shewed 
that  the  plaintiff  had  waiveil  his  light  of  re-entry. 

Kinglake,  Seijt.,  and  II.  Lloyd,  now  shewed  cause.  The  (juestion  is,  whether  the 
acceptance  of  rent  from  the  lessee  on  the  23rd  of  May,  1857,  was  a  waiver  of  the 
forfeiture  accruing  from  the  unauthorised  underletting  at  Michaelmas,  1854,  of  which 
forfeiture  the  landlord  had  elected  to  avail  himself  by  having  previously  commenced 
an  action  of  ejectment  on  the  IGth.  In  the  notes  to  Duinjior'x  case  (4  Co.  Kep.  119), 
ill  1  Smith's  Leading  Cases,  4th  edit.  33,  it  is  said :  "  It  is  conceived  that  the  mere 
receipt  of  subsequent  rent  does  not,  of  its  own  proper  force,  operate  as  a  waiver  of  the 
forfeiture.  It  is  only  evidence  of  the  election  of  the  lessor  to  retain  the  reversion  and 
its  incidents,  instead  of  the  possession  of  the  land  ;  and,  as  an  election  once  made  and 
expressed  eainiot  be  retracted  (quod  seincl  placuil  in  electionibus  amplius  displicerc  iion 
potest:  Go.  Litt.  14(J  a.),  the  receipt  of  suljsequent  rent,  as  such,  without  more,  binds 
the  landlord  by  proving  an  election.  But  rent  to  the  amount  of  that  reserved  in  the 
lease  may  be  received  under  circumstances  shewing  it  to  be  paid  and  accepted  merely 
as  compensation  for  use  of  [379]  the  land,  and  not  with  the  intention  of  setting  up 
the  lease;  nay,  a  contrary  intention  may  be  expressed  at  the  time  of  its  receipt. 
A  receipt  of  rent  under  such  circumstances  would  not,  it  seems,  amount  to  a  waiver  of 
the  forfeiture  :  see  JJoe  v.  Batten,  Cowp.  243.  It  is  not  supposed  that  the  naked  question 
of  intention  to  waive  would  in  such  a  case  be  left  to  the  jury.  The  question  should 
perhaps  lie,  —  Did  the  lessor  receive  the  rent  eo  nomine  as  rent  due  under  the  lease  I 
Sec  per  I'arke,  J.,  Jhc  d.  (t'lil/il/i  v.  J'rilr/iurd,  5  B.  it  Ad.  7(i5,  77U.  A  receii)l  of  rent 
after  the  les.sor  has  by  some  uneiiuivocal  act,  such  as  bringing  ojectinenl,  expressed  his 
elcetioii  to  treat  the  lease  as  void,  cannot  operate  to  revive  it.  Junrs  v.  Cuiicr,  15  M. 
i^W.  718.  See  Co.  Litt.  215  a."  [Willes, .).  All  that  is  now  exploded.  Crowder,  .1. 
The  court  of  t^Hieen's  Bench,  in  Cm//  v.  Lumlvi/,  5  Ellis  it  B.  (il8,  decided  that  the 
receipt  of  rent,  as  a  matter  of  law  operated  to  waive  all  forfeitures  then  known  to  llio 
lessor,  and  that  no  prcjtest  on  his  [)arl  could  prevent  tins  legal  ett'cct.     The  Exchequer 
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Chamhe.i-  affirmed  the  judgment  in  that  case,  but  upon  another  point.  The  case 
afterwards  went  to  the  House  of  Lords,  with  a  like  result :  see  6  House  of  Lords 
Cases,  672  (c).]  In  Jones  v.  Car/er,  15  M.  &  W.  718,  it  was  held  that  the  service  by 
a  lessor  upon  the  lessee  of  a  declaration  in  ejectment  for  i  he  demised  premises,  for  a 
forfeiture,  operates  as  a  final  election  by  the  lessor  to  determine  the  term  ;  and  he 
cannot  afterwards  (although  there  has  not  been  any  judgment  in  the  ejectment)  sue 
for  rent  due  or  covenants  broken  after  the  sei'vice  of  the  declaration.  Parke,  B.,  in 
giving  judgment,  there  says :  "  Though  the  lease  is  de-[380]-clared  to  be  void  for 
l)reach  of  covenant,  it  is  perfectly  well  settled  that  the  true  construction  of  the  proviso 
i.s,  that  it  shall  be  void  at  the  option  of  the  lessor:  L'&k  v.  Fan;  6  M.  &  Selw.  121, 
Doe  d.  Bri/an  v.  Bands,  4  B.  &  Aid.  401,  and  other  cases  :  and,  consequently,  on  the 
one  hand,  if  the  lessor  exercises  the  option  that  it  shall  contiiuie,  the  lease  is  rendered 
valid  ;  if  he  elect  that  it  shall  end,  the  lease  must  be  detei-mined.  In  the  cases  above 
leferred  to,  the  option  was  held  to  have  lieen  exercised  by  the  receipt  of  rent  subse- 
quently due,  and  the  lease  thereby  rendered  valid.  In  like  manner,  the  lease  would 
be  rendered  in\alid  by  some  unequivocal  act,  indicating  the  intention  of  the  lessor  to 
avail  himself  of  the  option  given  to  him,  and  notified  to  the  lessee,  after  which  he 
could  no  longer  consider  himself  bound  to  perform  the  other  covenants  in  the  lease  ; 
and,  if  once  rendered  void,  it  could  not  again  be  set  up.  An  entry,  or  ejectment,  in 
which  an  entry  is  aflmitte<l,  would  be  necessary  in  the  case  of  a  freehold  lease,  or  of 
a  chattel  interest,  where  the  terms  of  the  lease  provided  that  it  should  be  avoided  by 
re-entry.  Whether  any  othei'  act  unequivocally  indicating  the  intention  of  the  lessor 
would  be  sufficient  to  determine  this  lease,  which  is  made  void  at  the  option  of  the 
lessor,  we  need  not  detei-mine,  because  an  ejectment  was  bi'ought,  and  proceeded  with 
to  the  consent-rule,  by  which  the  defendant  admitted  an  entry,  and  the  entry  would 
certainly  be  an  exercise  of  the  option  ;  and,  once  determined,  the  lease  could  not  be 
revived.  It  was  said  there  was  no  aathority  upon  the  point  now  under  consideration  ; 
but  there  is  a  case  at  Nisi  Prius  materially  bearing  upon  it,  in  which  Lord  Tenterden 
expressed  a  clear  opinion  that  the  leceipt  of  rent  after  an  ejectment  brought  for  a 
forfeiture  was  no  waiver  of  such  forfeiture  :  Doe  d.  Morenvfl  v.  Meux,  1  C.  &  P.  348. 
A  case  was  desired,  but  we  cannot  find  that  any  was  [381]  argued.  We  entirely 
agree  in  Lord  Tentcrden's  opinion.  The  precise  point  that  he  decided  was,  that,  on 
the  trial  of  an  ejectment  for  a  forfeiture  (in  which,  of  course,  the  entry  was  admitted), 
the  receipt  of  rent  after  the  liringing  of  that  ejectment  was  too  late,  and  the  lease  was 
not  rendered  valid.  We  think  the  same  consequence  follows  from  an  entry  admitted 
by  the  consent-rule  ;  but,  even  suppo.sing  no  consent-rule  to  have  been  entered  into, 
we  think  that  the  bringing  of  an  ejectment  for  a  forfeiture,  and  serving  it  on  the  lessee 
in  possession,  must  be  considered  as  the  exercise  of  the  lessor's  option  to  determine 
the  lease  ;  and  the  option  must  be  exercised  once  for  all."  The  intention  of  the  land- 
lord to  waive  the  I'ight  of  re-entry  or  the  forfeiture,  must  be  evidenced  by  some 
unequivocal  act  which  cannot  be  reti'acted  :  Doe  d.  Monrraft  v.  3Ieii.>;  4  B.  &  G.  606, 
7  D.  &  K.  98  ;  Doe  d.  the  Baron  de  Evlzen  v.  Leu-i%  5  Ad.  &  E.  277,  6  N.  &  M.  764. 
In  both  those  cases  the  evidence  of  waiver  was  clear  and  distinct.  [Crowder,  J. 
Having  treated  the  defendant  as  his  tenant  by  suing  him  for  the  rent,  can  the  plaintiff 
afterwards  change  his  mind  and  elect  to  treat  him  as  a  trespasser  ?]  In  Blyth  v.  Dennett, 
13  C.  B.  178,  a  demand  of  rent  accruing  subsequently  to  the  expiration  of  a  notice  to 
quit,  was  held  not  necessarily  to  be  a  waiver  of  the  notice.  [Crowder,  J.  That  is  a 
totally  different  mattei'.  It  was  necessary  there  to  have  the  assent  of  both  parties  to 
create  a  new  tenancy  :  Here,  all  that  is  needed  is,  the  election  of  the  landlord  to  dis- 
continue the  tenancy.  In  Comyns's  Digest,  Condition  (P.),  it  is  said,  that  "  if,  after 
a  condition  broken  annexed  to  an  estate  of  freehold,  and  notice  of  it,  the  feoffoi-  accept 
the  rent  due  at  a  subsequent  day,  it  shall  be  a  dispensation  of  the  forfeiture,  for  he 
allows  the  estate  to  have  continuance:  Co.  Litt.  211  b. ;  Harve// v.  (kioahi  {Haroic  v. 
Osivel),  Cro.  Eliz.  .5-53,  [382]  572.  So,  if  a  condition  upon  a  lease  for  years  be,  for  non- 
payment of  rent  to  re-enter,  the  acceptance  of  rent  at  a  subsequent  day  is  a  dispensa- 
tion :  Cro.  Eliz.  553,  572."  Unless  there  be  some  distinction  between  an  assize  of 
rent  and  the  present  mode  of  enforcing  payment  of  rent  by  action,  I  do  not  see  how 

(a)  As  to  the  question  of  waiver,  see  the  opinions  of  Bramwell,  B.,  p.  705,  of 
CromptoD,  J.,  p.  713,  of  Maitin,  B.,  p.  720,  of  Williams,  J.,  p.  725,  of  Wightman,  J., 
p.  729,  and  of  Coleridge,  J.,  p.  733. 
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that  is  to  be  answered.]  In  the  course  of  the  Jirj^ument  in  Doe  d.  Nu.sh  v.  Birch, 
1  M.  &  W.  402,  406,  Parke,  B.,  observes:  "In  Green's  case,  Cro.  KHz.  .3,  calling  the 
party  a  tenant  in  a  receipt  for  bv-gone  rent,  was  held  to  be  sutlicient  evidence  of 
a  wai\er  ;  anrl  that,  though  the  receipt  of  the  rent  would  not  be  a  wai^'er,  yet 
that  the  calling  him  tenant  in  the  receipt  was.  Vou  may  say  that  a  demand  of 
rent  is  not  a  [waiver  of  a]  forfeiture,  because  the  landlord  in  effect  says,  '  If  yoii  \\  ill 
pay  me  the  rent,  I  will  accept  yon  as  a  tenant,'  and  the  tenant  does  not  do  so  ;  there- 
fore it  is  incomplete  :  some  distinct  act  ought  to  be  done  to  complete  a  waiver." 
[Crowder,  J.  1  observe  that  the  learned  Baron,  in  giving  judgment  in  that  case,  says, 
— "  I  think  that  an  ab.^solute  uiicjualitied  demand  of  the  rent  by  a  person  having 
SLitticient  authority,  would  have  .amounted  to  a  waiver  of  the  forfeiture,  ami  it  would 
have  been  like  the  case  1  cited  from  Croke's  Reports."] 

Hugh  Hill,  Cj|.  C,  and  Maude,  in  support  of  the  rule.  The  simple  (juestion  here  is, 
whether  the  bringing  an  action  for  the  rent,  and  afterwards  by  means  of  the  action 
receiving  the  rent,  was  not  a  sufficient  election  by  the  lessor  to  attirm  the  continuance 
of  the  lease,  so  as  to  prevent  him  from  afterwards  turning  round  and  treating  the 
lessee  as  a  trespasser.  The  particulars  in  the  action  shew  that  the  rent  in  respect  of 
which  it  was  brought  accrued  subsequently  to  the  time  the  plaintiff  had  notice  of  the 
forfeiture.  Doe  d.  Morcmft  v.  Mcu.c,  4  B.  &  C.  tJOG,  7  L).  &  R.  98,  Doe  d.  the  Ilaroii 
de  Hill  l383]-:en  v.  Lewis,  4  Ad.  X-  E.  277,  2  N.  &  M.  764,  and  Jones  v.  Corter,  15  M.  & 
W.  718,  .shew  that  the  intention  of  the  landlord  to  waive  the  forfeiture  must  be 
e\idenced  by  some  unequivocal  act.  But  here  was  an  unequivocal  act  shewing  a  clear 
election  on  the  part  of  the  plaintiff  to  treat  the  defendant  as  a  contiiuiiug  tenant. 
Littleton,  S  -  '9,  says, — "  If  a  man  giant  by  his  deed  a  rent-charge  to  another,  and  the 
rent  is  behind,  the  grantee  may  choose  whether  he  will  sue  a  writ  of  annuity  for  this 
against  the  grantor,  or  distreinc  for  the  rent  behind,  and  the  distress  detaine  until  he 
be  payd.  But  he  cannot  do  or  have  lioth  together,  &c.  For,  if  he  recovers  by  writ 
of  annuity,  then  the  land  is  discharged  of  the  distress,  &c.  And,  if  he  doth  not  sue 
a  writ  of  annuity,  but  distreiiie  for  the  arrearages,  and  the  tenant  sucth  his  replevin, 
and  then  the  grantee  avow  the  taking  of  the  distress  in  the  land  in  a  court  of  record, 
then  is  the  land  charged,  and  the  person  of  the  grantor  discharged  of  the  action  of 
annuity."  llpon  this  Lord  Coke  observes, — Co.  Litt.  1.4.5  a., — "  Heie  is  to  be  observed 
that  this  determination  of  the  election  of  the  grantee  nuist  be  by  action  oi'  suit 
in  court  of  record  ;  for,  albeit  the  giantee  distreinc  for  the  rent,  yet  he  may  bring 
a  writ  of  annuitic,  and  discharge  the  land.  And  Littleton  putteth  his  case  here 
surely  upon  a  recoverie  in  a  writ  of  annuitie,  but  if  the  grantee  doth  bring  a  writ  of 
annuite,  and  at  the  returne  thereof  appeare  and  count,  this  is  a  determination  of  his 
election  in  a  court  of  record,  albeit  he  never  proceedeth  any  further."  [They  were 
stopped  by  the  court.] 

Cko\vijki{,  J.  I  am  of  opinion  that  this  rule,  which  calls  upon  the  jjlaintiff  to 
shew  cause  why  the  verdict  should  not  be  entered  for  the  defendant,  on  the  ground 
that  the  facts  admitted  at  the  trial  sinewed  that  the  plaintiff  had  waived  his  right  of 
re-entry,  should  be  made  abso-[384]  lute.  It  appears  to  me  that  the  facts  shew 
distinctly  that  there  was  a  wai\er  of  the  forfeiture.  The  facts  are  these: — The 
defendant  was  tenant  to  the  piaintill'  under  a  lease  which  contained  a  covenant  liy  the 
lessee  not  to  umlerlet  the  premises  without  the  consent  in  writing  of  the  les.sor.  Tiie 
defendant  broke  this  covenant  by  under-letting  to  one  Frend  in  18.")4.  On  the  30th 
of  April,  18o7,  the  piaintill'  commenced  an  action  against  the  defendant  to  recover 
the  arrears  of  rent  due  from  Michaelmas,  1854,  to  Lady  Day,  1857.  The  writ  was 
ill  the  ordinary  form  :  Init  by  the  particulars  the  action  appeared  to  be  brought  for 
rent  accruing  up  to  the  25tli  of  March  preceding.  For  the  defendant,  it  is  said,  that, 
although  he  had  incurred  a  forfeiture  by  underletting  without  the  lessor's  consent, 
yet  the  piaintill'  had  waived  his  right  to  take  a(lvaiitag(!  of  that  forfeiture,  by  having, 
with  knowledge  of  its  existence,  brought  an  action  for  the  rent  subsequently  accruing, 
which  action  was  conlinucd  by  a  judge's  order  referring  it  to  the  master,  and  under 
which  the  rent  up  to  the  25th  of  March,  1857,  was  paid  on  the  2.'Srd  of  .May.  On 
the  other  hand,  it  is  said,  that,  inasmuch  as  this  action  of  ejectment  was  lnought  on 
the  loth  of  May,  1857,  the  very  day  on  which  the  judge's  order  was  made  in  theaction 
commenced  on  the  30tli  of  .\pril,  ami  before  the  money  was  jiaid  in  that  action,  the 
|)laiiitiirs  right  of  entry  was  not  waived,  aiul  he  was  entitled  on  that  day,  viz.  the 
J  6th  of  M.iy,  to  insist  upon  the  forfeiture.     The  question,  therefore,  is,  whether  the 
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bringing  the  action  for  the  rent  on  the  30th  of  April,  and  the  snbseqnent  acceptance 
of  the  I'ent  in  that  action,  amounted  to  a  \vai\'er.  I  am  of  opinion  that  it  did. 
Authorities  have  been  cited, — amongst  others.  Doe  d.  Morccraft  v.  Meux,  4  B.  &  C.  606, 
7  D.  &  R.  98,  and  Jones  v.  Carter,  15  M.  *  W.  7 18, —to  shew  that  a  landlord  by 
bringing  an  ejectment  sufficiently  evinces  an  intention  to  treat  [385]  the  tenant  as  a 
trespassei'.  And,  at  first,  it  appeared  to  me  that  the  payment  of  the  rent  on  the 
23rd  of  May  could  not  operate  as  a  waiver  [of  a  forfeitnre]  of  which  the  landlord  had 
previously  elected  to  avail  himself  by  bringing  an  ejectment  on  the  16th.  In  deliver- 
ing judgment  in  Jones  v.  Carter,  Parke,  B.,  says  :  "After  such  an  act,  by  which  the 
lessor  treats  the  lessee  as  a  trespasser,  the  lessee  would  know  that  he  was  no  longer 
to  consider  himself  as  holding  under  the  lease,  and  bound  to  perfoim  the  covenants 
contained  in  it ;  and  it  would  be  unjust  to  permit  the  landloid  again  to  change  his 
mind,  and  hold  the  tenant  responsible  for  the  breach  of  duty  after  that  time."  The 
act  there  relied  on  as  determining  the  landlord's  option,  was,  bringing  an  ejection. 
How  does  that  apply  here  ?  Here,  the  landlord,  by  bi'inging  an  action  for  rent 
accruing  sulisequently  to  the  accrual  of  the  foi'feiture,  and  obtaining  paj-ment  of  the 
rent  by  means  of  that  action,  has  clearly  made  his  election  to  treat  the  lessee  as  still 
being  his  tenant.  Surely  that  as  unequivocally  shows  the  landlord's  determination 
to  treat  the  lease  as  an  e.visting  lease,  as  the  liringing  of  an  ejectment  demonstrates 
an  intention  to  treat  the  tenant  as  a  trespasser.  The  tenant  must  under  those 
circumstances  be  induced  to  consider  himself  still  tenant,  and  could  not  conceive 
himself  liable  to  be  dealt  with  as  a  trespasser.  There  is  also  a  strong  expression  of 
opinion  to  the  same  effect  by  the  same  learned  judge  in  Doe  v.  Birch,  1  M.  &  W.  406. 
It  is  true  it  was  not  necessary  to  the  decision  of  the  case  :  but  still  everything  that 
fell  from  that  very  learned  judge  is  entitled  to  weight.  "The  question  of  waiver," 
he  says,  "does  not  distinctly  arise  in  this  case.  If  it  had,  the  authorities  cited  shew 
that  this  was  a  lease  voidable  at  the  election  of  the  landlord.  Then  I  think  that  an 
absolute  unqualified  demand  of  the  rent  by  a  person  having  sufficient  authority, 
would  have  [386]  amounted  to  a  waiver  of  the  forfeiture,  and  it  would  have  been 
like  the  case  I  cited  from  Croke's  Reports."  That  dictum  goes  beyond  what  is 
necessary  in  the  present  case.  The  learned  judge  lays  it  down  as  his  opinion  that 
an  unqualified  demand  of  the  rent  would  operate  a  waivei'  of  the  forfeiture.  Here, 
there  has  been  not  merely  a  demand  of  the  rent,  but  an  action  brought  to  enforce  it. 
That  seems  to  me  to  be  an  unqualified  and  conclusive  act  on  the  part  of  the  landlord, 
shewing  a  determination  on  his  part  to  treat  the  lessee  as  still  continuing  his  tenant. 
If  this  action  weie  held  to  be  maintainable,  this  gross  incon.sistency  would  result,  viz. 
that  the  plaintiff,  having  already  recovered  the  rent  up  to  Lady  Day,  1857,  would 
recover  the  land  by  reason  of  the  forfeiture  in  1854,  and  also,  as  my  Brother  Willes 
suggested  in  the  course  of  the  argument,  mesne  profits  down  to  the  time  of  the  verdict. 
Such  a  result  could  never  be  permitted.  I  think  the  authorities  abundantly  shew, 
that,  by  such  a  demand  as  has  been  made  here,  the  plaintiff  has  elected  conclusively 
to  treat  the  defendant  as  his  tenant,  and  cannot  afterwards  turn  round  and  make  him 
a  trespasser.  For  these  rea.sons,  I  think  the  rule  to  enter  a  verdict  for  the  defendant 
must  be  made  absolute. 

Willes,  J.  I  am  entirely  of  the  same  opinion.  It  has  been  contended  on  the 
part  of  the  plaintiff  that  the  bringing  an  action  of  ejectment  was  such  an  election  on 
the  part  of  the  landlord  to  take  advantage  of  the  forfeiture  and  put  an  end  to  the 
term,  as  to  pievent  the  subsequent  acceptance  of  the  rent  from  operating  to  reviye 
the  lease  ;  and  that  that  view  is  sustained  by  the  decision  of  the  court  of  Exchequer 
in  Jonts  V.  Carter,  15  M.  &  W.  718.  I  am  glad  we  are  not  bound  to  lay  down  so 
capricious  a  doctrine  as  that,  although  the  bringing  an  action  of  ejectment  is  an 
un-[387]-equi vocal  demonstration  of  intention  on  the  part  of  the  lessor  to  treat  the 
lessee  as  a  trespasser,  yet  the  bringing  an  action  to  recover  the  rent  is  not  an  equally 
strong  and  unequivocal  demonstration  of  his  intention  to  treat  him  as  continuing 
tenant.  That,  as  it  seems  to  me,  would  be  a  gross  inconsistency,  unless  there  be  some 
substantial  distinction  between  an  action  of  ejectment  for  the  I'ecovery  of  the  land 
and  an  action  to  recover  the  rent :  and  none  such  has  been  pointed  out.  It  is  not 
necessary,  and  therefore  would  be  an  unprofitable  waste  of  time,  to  compare  the  writ 
of  ejectment  under  the  Common  Law  Procedure  Act  (15  &  16  Vict.  c.  76)  with  the 
old  writ  of  covenant  for  non-payment  of  rent.  It  is  enough  to  say  that  each  is  a 
demand  in  a  court  of  record, — the  one  of  the  land, — the  other  of  the  rent.     It  would 
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manifestly  be  inconsistent  to  bold  tbat  tbe  writ  of  ejectment  is  an  election  by  the 
landlord  to  treat  the  tenant  as  a  trespasser,  and  that  a  writ  of  covenant  for  the  rent 
would  not  be  an  election  to  treat  him  as  tenant.  I  think  we  are  bound  to  hold  the 
one  just  as  much  an  election  as  the  other. 

Byles,  J.  When  the  facts  are  carefully  looked  at,  they  seem  to  me  to  disclose 
as  clear  a  case  of  waiver  as  could  well  be  conceived.  First,  there  is  a  demand  of 
the  rent,  then  an  action  brought  to  enforce  that  demand,  and  then  a  judgment  signed 
in  that  action,  and  the  rent  paid  by  the  tenant  and  accejjted  by  the  landlord.  The 
plaintiff"  relies  upon  the  lease  for  the  purpose  of  enforcing  payment  of  the  rent ;  and 
now  he  says  that  during  the  same  period  it  was  mere  wastepapei-.  That  clearly  can 
never  be  permitted. 

Rule  absolute. 


[388]     HoLLiNGHAM  V.  Head.     April  IGth,  1858. 

[S.  C.  27  L.  -I.  C.  P.  241  ;  4  Jur.  N.  S.  379  ;  6  W.  R.  442.     Referred  to,  Laiisdowne 
V.  Cmwwr,  1889,  24  L.  R.  Ir.  57.] 

In  an  action  for  goods  sold  and  delivered,  the  question  being  whether  the  sale  was 
absolute  or  subject  to  a  condition, — Held,  that  it  was  not  competent  to  the  defen- 
dant to  call  witnesses  to  prove  that  the  plaintift'  had  made  contracts  with  other 
persons  subject  to  the  condition  suggested. — But  the  judge  allowed  the  plaintiff 
to  be  asked,  on  cross-e.xamination,  whether  he  had  not  made  such  conditional 
contracts  with  others, — with  a  view  of  testing  his  credit  or  the  accuracj'  of  his 
memory. — Quiere,  whether  it  was  proper  even  to  that  extent? 

This  was  an  action  for  the  price  of  a  quantity  of  artificial  manure  sold  by  the 
plaintiff'  to  the  defendant. 

At  the  trial  before  Williams,  J.,  at  the  last  Assizes  for  Sussex,  it  appeared  that 
the  plaintiff',  who  represented  himself  to  be  the  agent  of  a  company  styled  the  Sussex 
Manure  Company,  w;is  in  the  habit  of  travelling  al>out  to  the  different  market  towns 
to  sell  an  article  called  Rival  (luano  ;  that  he  mot  with  the  defendant,  who  was  the 
occupier  of  a  faim  in  the  county  of  Sussex,  adjacent  to  a  farm  which  had  formerly 
been  in  the  occu]jation  of  the  plaintiff',  and  pi'cvaiied  upon  hira  to  purchase  a  quantity 
of  this  guano  ;  and  that  it  turned  out  to  be  altogether  worthless. 

The  defence  set  up  was,  that  the  article  had  been  pui'chasod  by  the  plaintiff  subject 
to  a  condition  that  it  was  not  to  be  paid  for  unless  it  proved  equal  to  Peruvian  guano  : 
and  it  was  proposed,  on  cross-examination,  to  ask  the  plaintiff  whether  he  had  not 
made  contracts  with  other  persons  for  the  sale  of  his  Rival  Guano  upon  the  terms 
that  the  purchasers  should  not  pay  for  it  unless  it  turned  out  to  be  equal  to  Peruvian 
guano. 

The  learned  judge  permitted  the  question  to  be  put,  for  the  purpose  of  testing  the 
plaintiff"s  credit. 

The  defendant's  counsel  then  proposed  to  call  witnesses  to  [)rove  that  the  plaintiff' 
had  made  contracts  with  other  persons  for  tlic  .sale  of  his  guano  upon  the  terms 
suggested. 

The  learned  judge  iiiled  that  this  e\idcnce  was  not  adniis.si!)le,  as  not  being 
relevant  to  the  issue,  and  res  inter  alios  acta. 

[389]  A  verdict  having  been  found  for  the  plaintii', 

Montagu  Chambers  now  moved  for  a  new  trial,  on  the  ground  of  the  improper 
rejection  of  evidence,  and  also  that  the  verdict  wiis  against  evidence.  This  case 
presents  an  exception  to  the  general  rule,  res  inter  alios  acta  alteri  nocere  non  debet. 
It  may  be  departed  from  where  it  is  essential  t«  do  so  for  the  purpose  of  confirming 
the  testimony  of  a  witness,  because  it  is  just  and  right  that  this  should  be  done. 
I>ord  Coke  says,--Co.  I.itt.  152  b., —  'It  is  holden  for  an  inconvenience  that  any  of  the 
maxims  of  the  law  should  be  l)roken,  tliough  a  ])rivate  man  suffer  loss  ;  for  that,  by 
infiinging  of  a  maxim,  not  only  a  general  iirejudice  to  many,  but  in  the  end  a  ])ublio 
inccrtainly  and  confusion  to  all  would  follow.  .And  the  rule  of  law  is  regularly  true, 
res  inter  alios  acta  alteii  nocere  non  debet,  et  factum  unius  alteri  nocere  non  debet; 
wliicli  are  true,  witli  this  exception,  iwiless  an  inconvenience  would  follow."     In  Rer, 
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V.  Egerkm,  K.  &  K.  C.  C.  375,  upon  an  indictment  for  extoiting  money  under  a  threat 
of  an  abominable  accusation,  it  was  proposed  to  examine  the  prosecutor  as  to  a 
subsequent  inefi'ectual  attempt  hy  the  prisoner  to  obtain  a  further  sum  by  means  of  a 
similar  threat ;  and  Holroyd,  J.,  received  it  (Wood,  B.,  coinciding  with  him  in  its 
admissibility),  "  on  the  ground  of  its  being  oflTered  as  eontirmatory  of  the  truth  of  the 
prosecutor's  evidence  as  to  the  transaction  of  the  former  day,  and  as  to  the  nature  of 
those  transactions  "  {a).  And,  upon  a  case  reserved,  the  evidence  was  held  to  have 
been  properly  admitted.  So,  in  LleweUi/n  v.  JFinckworth,  13  M.  &  W.  599,  it  was 
held,  that,  in  an  action  against  a  [390]  party  as  acceptor  of  a  bill  of  exchange, 
accepted  in  his  name  by  anothei'  person,  when  evidence  has  been  given  of  a  general 
authority  in  that  person  to  accept  bills  in  the  defendant's  name,  an  admission  by  the 
defendant  of  liabilit3^  on  another  bill  so  accepted,  is  good  confirmatory  evidence  of  the 
former.  [Byles,  J.  See  the  ground  upon  which  Parke,  B.,  puts  it.  He  says, — "If 
you  liave  proof  *  of  the  general  authority,  an  admission  of  liability  on  another  bill  is 
confirmatory  of  it.  In  Cash  v.  Taylor,  8  Law  J.  (1S30),  K.  B.  262,  Lloyd  &  Welsby 
M.  C.  1 78,  the  letter  did  not  shew  that  Tallents  had  a  general  authority  to  accept 
bills.  There  is  a  great  distinction  between  the  fact  of  authorizing  another  bill  to  be 
drawn  on  the  defendant,  and  admitting  a  liability  on  another  bill  so  drawn  :  the 
formei-  is  evidence  of  a  general  authority  to  accept  bills  for  him  ;  the  latter  may  well 
be  confirmatory  of  proof  *  of  general  authority.  Here,  there  was  ample  evidence  for 
the  jury  of  a  general  authority  :  then,  the  defendant's  admission  of  liability  is  strongly 
confirmatorv  of  that."]  The  verdict  was  so  directly  in  the  teeth  of  all  the  evidence  as 
almost  to  amount  to  a  perverse  verdict. 

WiLLE.s,  J.  I  am  of  opinion  that  thei-e  ought  to  be  no  rule  in  this  case.  The 
question  is,  whether,  in  an  action  for  goods  sold  and  delivered,  it  is  competent  to  the 
defendant  to  set  up  by  way  of  defence  that  the  plaintift'  has  entered  into  contracts 
with  third  persons  in  a  particular  form,  with  the  view  of  thereby  inducing  the  jury  to 
come  to  the  conclusion  that  the  contract  sued  upon  was  not  as  represented  by  the 
plaintiff.  I  am  clearly  of  opinion  that  it  was  not  competent  to  the  defendant  to  do 
so.  The  case  put  forward  on  the  part  of  the  plaintiff,  was,  that  the  defendant  bought 
of  him  a  quantity  of  a  certain  article  called  "Kival  Guano,"  at  a  given  price  per  ton. 
The  defend-[391]-ant,  on  the  other  hand,  insists  that  it  was  one  of  the  terms  of  the 
contract  that  he  was  not  to  pay  for  the  article  unless  it  turned  out  to  be  equal  to 
Peruvian  guano.  The  plaintiff",  having  given  evidence  in  support  of  his  case,  was 
asked  on  cross-examination  by  the  defendant's  counsel  whether  he  had  not  entered 
into  contracts  for  the  sale  of  his  guano  to  other  pei'sons  upon  the  terms  suggested, 
viz.  to  be  paid  for  only  on  condition  that  it  proved  equal  to  Peruvian  guano.  '1  hat 
question  was  disallowed  as  not  being  competent  evidence  for  the  purpose  of  establish- 
ing that  the  conti-act  was  made  subject  to  that  condition.  And  I  understand  that  my 
Brother  Williams  also  rejected  similar  evidence  in  chief,  which  was  offered  on  the  part 
of  the  defendant.  1  am  of  opinion  that  the  e\'idence  was  properly  disallowed,  as  not 
being  relevant  to  the  issue.  It  is  not  easy  in  all  cases  to  draw  the  line,  and  to  define 
with  accuracy  where  prol^ability  ceases  and  speculation  begins ;  but  we  are  bound  to 
lay  down  the  rule  to  the  best  of  our  ability.  No  doubt,  the  rule  as  to  confining  the 
evidence  to  that  which  is  relevant  and  pertinent  to  the  issue,  is  one  of  great  import> 
ance,  not  only  as  regards  the  particular  case,  but  also  with  reference  to  saving  the 
time  of  the  court,  and  preventing  the  minds  of  the  jury  from  being  drawn  away  from 
the  real  point  they  have  to  decide.  This  i-nle  is  nowhere  more  clearly  laid  down  than 
in  the  very  able  treatise  by  Mr.  Best  upon  the  Principles  of  Evidence,  2nd  edit.  319. 
"Of  all  rules  of  evidence,"  he  says,  "the  most  universal  and  most  obvious  is  this, — 
that  the  evidence  adduced  should  be  alike  directed  and  confined  to  the  matters  which 
are  in  dispute,  or  form  the  subject  of  investigation.  Its  theoretical  propriety  can 
never  be  matter  of  doubt,  whatever  difficulties  may  arise  in  its  application.  The 
ti'ibunal  is  created  to  determine  matters  in  dispute  between  contending  parties,  [392J 
or  which  otherwise  require  proof  ;  and  anything  which  is  neither  directly  nor  indirectly 
relevant  to  those  matters  ought  at  once  to  be  put  aside,  as  beyond  the  jurisdiction  of 
the  tribunal,  as  tending  to  distract  its  attention  and  to  waste  its  time."     And  the  same 

(a)  Would  it  have  been  competent  to  the  prosecutor  to  call  a  third  person  to  prove 
a  similar  attempt  by  the  prisoner  to  e.xtort  money  from  him  I 
*  Evidence? 
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lejinied  iuitlior,  in  another  part  of  his  book,  says, — p.  14, — "There  is  a  strong  and 
marked  ditlerence  as  to  the  effect  of  evidence  in  civil  and  criminal  proceedings.  In 
the  former,  a  mere  preponderance  of  prol lability,  due  regard  being  had  to  the  burden 
of  proof,  is  sudicient  basis  of  decision  ;  but,  in  the  latter,  especially  when  the  offence 
charged  amounts  to  ti'eason  or  felony,  a  much  higher  degree  of  assurance  is  required." 
Now,  it  appears  to  me  that  the  evidence  proposed  to  be  given  in  this  case,  if  admitted, 
would  not  have  shewn  that  it  was  more  probaljle  that  the  contract  was  subject  to  the 
condition  insisted  upon  by  the  defendant.  The  question  may  1)C  put  thus, — Does  the 
fact  of  a  per.son  having  once  or  many  times  in  his  life  done  a  particular  act  in  a 
particulai-  way  make  it  more  proliable  that  he  has  done  the  same  thing  in  the  same 
way  upon  another  and  different  occasion  1  To  admit  such  speculative  evidence  would 
I  think  be  fraught  with  great  danger.  Where,  indeed,  the  question  is  one  of  guilty 
knowledge, — as  in  case  of  a  charge  of  uttering  base  coin  or  forged  notes, — such 
evidence  is  received  as  tending  to  establish  a  necessary  ingredient  in  the  crime.  But 
I  am  not  aware  of  any  other  instance.  If  such  evidence  were  held  admissible,  it 
would  be  difficult  to  .say  that  the  defendant  might  not  in  any  case  where  the  question 
was  whether  or  not  there  had  been  a  sale  of  goods  on  credit,  call  witnesses  to  prove 
that  the  plaintiff'  had  dealt  with  other  persons  upon  a  certain  credit ;  or,  in  an  action 
for  an  assault,  that  the  plaintiff'  might  not  give  evidence  of  former  assaults  committed 
by  the  defendant  upon  other  per.sons,  or  upon  other  per.sons  of  a  [393]  particular 
class,  for  the  purpose  of  shewing  that  ho  was  a  (piarrelsome  individr.al,  and  therefore 
that  it  was  highly  probaljle  that  the  particidar  charge  of  assault  was  well  founded. 
The  e.\tent  to  which  this  sort  of  thing  might  be  carried  is  inconceivable.  The  only 
ground  upon  which  it  could  at  all  be  suggested  that  such  an  inquiry  could  be 
permitted  on  cross-examination,  would  be,  that  it  was  a  means  of  testing  the  credit  of 
the  witness  or  the  accuracy  of  his  memory.  But  I  doubt  even  that :  and  that  does 
not  appear  to  have  been  the  way  in  which  it  was  put.  As  to  the  cases  referred  to, 
— Egertou'!!  case,  R  &  \i.  C.  C.  37-5,  is  altogether  distinguishable.  There,  the  prisoner 
was  charged  with  having  extorted  money  from  the  prosecutor  by  means  of  a  threat 
to  charge  him  with  a  certain  off'ence  :  an(i  the  prosecutor  was  allowed  to  give  evidence 
of  another  ineff'ectual  attempt  l)y  the  pri.soner  to  obtain  money  from  him  In'  similar 
threats, — in  order  to  shew  the  intention  of  the  prisoner  in  making  the  demand.  The 
evidence  there  was  admissil)le  l)eca\ise  it  was  all  pait  of  one  persecution  of  the 
prosecutoi' ;  it  was  relevant  to  the  matter  in  issue,  as  shewing  the  nature  and  character 
of  the  transaction  in  question.  In  Llewellyn  v.  U'inhcwth,  13  M.  ife  \V.  59S,  which 
was  an  action  against  the  defendant  as  acceptor  of  a  bill  of  exchange  accepted  in  his 
name  by  another  person,  evidence  having  been  given  of  a  general  authoi'ity  in  that 
person  to  accept  bills  in  the  defendant's  name,  an  admission  by  the  defendant  of 
liability  upon  another'  bill  so  accepted  was  held  to  be  good  conKrmatory  evidence. 
Thei'e,  too,  the  evidence  was  relevant  to  the  issue.  For  these  reasons,  I  am  of  opinion 
that  there  is  no  pretence  for  granting  a  rule  on  the  ground  of  misdii-cction  or  the 
impr()])ei'  rejection  of  evidence.  As  to  the  other  liranch  of  the  motion, — for  a  new 
Irial  on  the  ground  that  the  verdict  was  against  the  evidence, — if  the  leaiiied  judge 
whci  [394]  tried  the  cause  had  expiessed  himself  dissatisfied  with  the  verdict,  I 
should  probably  have  thought  a  rule  might  be  granted  :  but,  as  he  has  not  so  expressed 
himself,  there  will  be  no  rule. 

Bylks,  J.  I  am  of  the  same  opinion.  This  seems  to  me  to  Ije  a  perfectly  clear 
case.  It  may  be  that  the  plaintiff'  migiit  well  have  been  asked,  on  eross-e.xamination, 
with  a  view  of  testing  his  credit  or-  icfreshing  his  memoiy,  whether'  he  had  irot  made 
othei'  corrtr'ai  Is  such  as  tlie  defeirdarrt  suggested  to  have  lieeir  made  her-e.  Hut,  iis 
substantive  evideirce  in  the  defendant's  case,  it  clearly  was  rrot  admissible.  It  would 
be  contrary  to  all  prx-cederrt  and  to  all  prirrciple. 

\\'ii,i,i.\MS,  J.  I  eriliiely  agree  with  the  view  presented  by  my  Brother-  Willes  ; 
and  1  mirst  say  that  it  has  r-athcr-  irrclirred  me  to  thirrk  that  I  was  wr-orig  in  allowrrrg 
the  eviderrce  everr  to  the  limited  exterrt  I  did.  I  admitted  it  only  for  the  prrrpose  of 
pr-essirrg  the  memor-y  of  the  wilrress,  exjjressly  rulirrg  it  to  Ire  irradrnissilile  for  the 
pru-pose  of  provirrg  the  sirbsUiritive  fact.  As  to  this,  there  could  be  rro  doubt  what- 
ever-. It  worrld  marrifestly  lead  to  gr-eat  irrconvcrrience,  if  the  parties  wer-e  to  be 
allowed  irrcidentally  to  irr\  estigate  other  tr-arr.saetions  and  dealings  having  no  eoiinee- 
tiorr  with  the  cau.sc  of  action  with  r-espect  to  which  they  are  at  issue.  With  respect 
to  the  latter  brarrch  of  the  motiorr, — I  cannot  say  that  I  thirrk  the  verdict  was  wi-oiig. 
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It  was  pui-ely  a  question  for  the  jui-y :  and  it  was  very  difficult  for  any  one  to  say 
where  the  truth  lay. 
Rule  refused. 

[395]    Smith  v.  Lindo.     April  20th,  1858. 

[Affirmed  in  Exchequer  Chamber,  5  C.  B.  N.  S.  587.] 

A  dealer  (in  London)  in  shares  in  a  public  company,  (whether  British  or  Foreign)  is  a 
"broker"  within  the  statute  fi  .-Vun.  c.  16,  and  incapalile  of  suing  for  commission, 
unless  duly  licensed. — But,  where  an  unlicensed  person  had  assumed  to  act  as  a 
broker  in  the  purchase  of  such  shares, — Held,  that  he  might  recover  from  his 
principal  the  price  which  pursuant  to  a  usage  of  the  share-market  he  had  been 
obliged  to  pay, — the  statute  of  Anne  not  making  the  contract  void,  but  merely 
preventing  the  unlicensed  broker  from  recovering  any  remuneration  for  his  services 
in  making  it. 

This  was  an  action  for  money  payalile  for  work  done  by  the  plaintiff  for  the  defen- 
dant, at  his  request,  as  a  broker,  and  for  fees  due  and  of  right  payable  by  the  defen- 
dant to  the  plaintiff  in  respect  thereof;  and  for  scrip  and  shares  sold  and  delivered 
by  the  plaintiff  to  the  defendant ;  for  money  paid  ;  and  for  money  found  to  be  due 
on  accounts  stated. 

The  declaration  also  contained  a  count  stating  that  the  defendant  retained  and 
employed  the  plaintiff,  as  such  broker  as  aforesaid,  to  purchase  for  the  defendant 
ceitain  scrip  certificates  of  shares  on  the  London  Stock-Exchange,  to  be  paid  for 
by  the  defendant  on  the  then  next  settling  day  on  the  said  exchange,  for  reward 
to  the  plaintiff;  and  the  defendant,  on  such  retainer,  authorized  and  requested  the 
plaintiff  to  purchase  the  said  scrip  according  to  the  usual  terms  of  the  said  exchange, 
one  of  such  terms  being,  that,  in  the  event  of  the  shares  not  being  paid  for  at  the 
time  fixed  for  payment  by  the  contract  of  purchase,  the  purchaser's  broker  shall  be 
liable  to  indemnify  the  seller  in  respect  of  such  default ;  that  the  defendant,  on  such 
retainer,  agreed  to  save  the  plaintiff'  harmless  in  respect  of  such  liability  ;  that  the 
plaintiff  accepted  such  retainer,  and  did  purchase  the  said  scrip  for  the  defendant  on 
the  said  exchange,  to  be  paid  for  on  the  said  day,  and  on  the  terms  aforesaid  ;  and 
that  the  defendant  did  not,  when  the  said  day  of  payment  (which  had  elapsed) 
arrived,  save  harmless,  nor  had  he  since  saved  harmless  the  plaintiff  in  the  pi-emises, 
but  the  defendant  made  default  in  the  payment  for  the  said  scrip,  whereby  the 
plaintiff'  became  liable  to  the  said  seller  as  aforesaid,  and  the  said  seller  had  sued  and 
rc-[396]-covered  judgment  against  the  plaintiff'  in  respect  of  the  plaintiff''s  said 
liability,  and  the  plaintiff  had  thereby  been  put  to  heavy  expenses  and  liabilities. 

The  defendant  pleaded, — first,  to  the  common  counts,  never  indebted, — secondly, 
to  the  last  count,  that  the  defendant  did  not  agree  with,  or  retain  or  employ,  or 
authorize  or  request  the  plaintiff  as  in  that  count  alleged, — thirdly,  to  the  last  count, 
that  the  plaintiff'  did  not  purchase  the  said  scrip  for  the  defendant  in  manner  or  on 
the  terms  in  the  said  last  count  alleged, — fouithly,  to  the  last  count,  as  to  so  much 
of  the  residue  of  the  declaration  as  relates  to  work  alleged  to  have  been  done,  and 
money  alleged  to  have  been  paid  by  the  plaintiff' for  the  defendant,  that  the  said  work 
alleged  to  have  been  done  hy  the  plaintiff  for  the  defendant  was  done  by  the  plaintiff 
within  the  city  of  London,  as  a  broker  for  the  defendant,  that  is  to  say,  in  and  about 
the  purchasing  and  bargaining  and  making  contracts  for  the  purchase  for  and  on 
behalf  of  the  defendant  of  divers  scrip  certificates  purchased  by  the  plaintiff  for  the 
defendant  in  a  certain  public  company  ;  that  the  said  money  alleged  to  have  been 
paid  by  the  plaintiff'  for  the  defendant,  was  money  paid  by  the  plaintiff  within  the 
said  city  of  London,  as  such  broker  as  aforesaid,  as  the  price  of  the  said  scrip  certifi- 
cates, in  fulfilment  and  performance  of  the  said  contracts  ;  that  the  plaintiff  made 
such  payments  in  his  own  wrong,  and  without  any  express  request  whatever  from  the 
defendant  to  pay  the  same  ;  and  that,  except  and  by  way  of  implication  from  the 
said  retainer  and  employment  of  the  plaintiff  to  purchase  the  said  scrip  certificates 
thereinbefore  mentioned,  and  from  the  usage  and  custom  of  the  trade  and  business 
relating  thereto  (a),  there  never  was  any  request  whatever  to  the  plaintiff  [397]  to  pay 

(a)  Inserted  on  amendment  of  the  plea. 
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the  sairl  price  of  the  said  seiip  certiticates  ;  that  tlie  said  retainer  and  emphivment  of 
the  plaintifl'iii  the  last  count  mentioned  was  a  retainer  and  employment  of  the  plaintiff 
to  act  within  the  city  of  London  as  a  broker,  ^md  to  purchase  as  such  broker  the  said 
scrip  certificates  in  the  said  last  count  mentioned  for  the  defendant ;  that  the  said 
alleged  purchase  of  the  said  scrip  for  the  defendant  in  the  said  last  count  mentioned, 
was  made  by  the  plaintiff' within  the  city  of  London  as  a  broker;  and  that  the  plaintiff' 
was  not  at  the  several  times  of  the  doing  of  the  said  alleged  work,  and  the  payment 
of  the  said  money  alleged  to  have  been  paid,  and  of  the  said  retainer,  employment, 
and  purchase  in  the  said  last  count  mentioned,  or  either  of  them,  a  broker  duly 
licensed,  authorized,  or  impowered  to  act  or  practise  as  a  l)roker  in  the  premises,  or 
any  of  them,  within  the  said  city  of  London,  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided. 

The  plaintifi'  joined  issue  on  the  first  three  pleas,  and  took  issue  on  the  last. 
The  cause  was  tried  before  Byles,  J.,  at  the  first  sitting  at  Westminster  in  Hilary 
Term  last.  It  appeared,  that,  in  the  early  part  of  the  year  1857,  a  company  was 
formed  in  London  called  the  Hungarian  Land  Company ;  that  prospectuses  were 
issued,  an  office  taken,  and  shares  issued,  and  that  the  defendant  was  the  solicitoi'  to 
the  company. 

The  plaintiff',  who  was  called,  stated,  that,  in  the  beginning  of  August,  he  called 
upon  Lindo,  and  suggested  to  him  that  it  would  be  for  the  interest  of  the  company 
to  employ  some  person  to  go  into  the  market  to  buy  shares,  and  requested  that  he 
might  be  employed  to  perform  this  operation  ;  that  Lindo  "  acquiesced  ; "  that  he 
thereupon  went  into  the  market  and  Ijought  three  lots  of  shares,  which  were  described 
in  the  con-[398]-tract  note  as  bought  "on  account  of  Lindo;"  and  that  these  notes 
were  from  time  to  time  as  the  shares  were  bought  (the  4th,  5th,  and  6th  of  August) 
handed  by  him  to  Lindo.  He  admitted  that  he  was  not  a  member  of  the  Stock 
Exchange,  nor  a  licensed  broker,  but  that  he  was  a  "dealer  in  shares." 

It  was  fuithei'  proved,  that,  by  the  usage  of  the  share-market,  the  broker,  and  not 
the  principal  for  whom  he  buys,  is  the  person  lookerl  to  by  the  seller  of  the  shares  for 
payment  on  the  settling-day. 

It  appeared  that  the  plaintitl  had  been  compelled  to  pay  2101.  to  the  sellers  of  the 
shai'es  ;  which  sum,  together  with  71.  3s.  9d.  for  commission  or  brokerage,  he  now 
sought  to  recover  from  the  defendant. 

The  defendant  who  was  called  as  a  witness,  stated  that  he  had  never  authorized 
the  plaintiff  to  buy  the  shares  for  him  ;  that,  on  seeing  his  name  in  the  contract-notes, 
he  asked  the  plaintifi'  why  he  had  put  it  in,  and  told  him  he  would  have  nothing  to 
do  with  the  shares;  and  that  the  plaintifi' thereupon  said  he  liad  been  authorized  by 
Nunez,  the  stock-broker  of  the  company,  to  do  as  he  did. 

Xmiez,  who  was  also  called,  denied  that  he  had  evei' given  the  plaintiff  any  instruc- 
tions as  to  the  purchase  of  the  shares  ;  but  that,  on  the  contrary,  he  distinctly  told  him 
he  had  no  authority. 

It  further  appeared,  that  the  plaintifi'  had  first  made  this  claim  upon  Nunez,  whom 
he  had  called  before  the  committee  of  the  Stock-E.\change,  to  compel  him  to  pay  the 
money  ;  that  Lindo  appeared  as  a  witness  before  the  committee ;  and  that  the  com- 
mittee dismissed  the  complaint. 

On  the  pai-t  of  the  defendant,  it  was  submitted,  that  the  foui-th  plea  was  proved, 
the  |)laintifi'  having  according  to  his  own  account  acted  as  a  broker  in  the  purchase 
of  the  shares,  charging  commission  as  a  broker  ;  and  that,  upon  the  authoi-ity  of  Cojte 
v.  Itatulands,  2  [399]  M.  &  W.  149,  I'iihjcon  v.  Ilnralcm,  .'J  Mx'ch.  465,  and  Jc.f.fopj) 
V.  Lulwyche,  10  Kxch.  014,  the  plea,  if  proved,  was  a  good  answer  to  the  plaintiff's 
claim. 

The  case  being  left  to  the  jury  upon  the  credit  of  the  witnesses,  they  found  .a 
verdict  for  the  plaintiff  for  2171.  .'is.  9d.  ;  and  leave  was  I'cservcd  to  the  defendant  to 
move  to  enter  a  verdict  for  him  on  the  issue  on  the  fourth  |)lea,  if  the  court  should 
be  of  opinion  that  it  affoided  an  answer  to  the  action  :  and  leave  was  also  reserved  to 
amend  the  plea,  if  nece.s.sary. 

Collier,  Q.  C.,  accordingly  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant, 
on  the  fourth  plea,  on  the  gi'ound  that  that  plea  was  proved, — the  plaintiff  to  be  at 
liberty  to  contend,  upon  the  argument  of  the  rule,  if  it  should  be  necessary,  that 
judgment  should  be  entered  fcjr  the  plaintiff  on  that  ])lea  non  obstante  veredicto,  on 
the  ground  that  the  plea  was  bad,  and  that  it  did  not  shew  an  acting  as  broker  within 
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the  act  (6  Aim.  c.  IG) ;  that  scrip-certificates  in  a  public  company  ai'e  not  within  the 
statute  ;  and  that  it  would  not  defeat  the  claim  for  money  paid. 

Bovill,  Q.  C,  Geary,  and  Laxton,  now  shewed  cause.  The  question  is  whether  the 
plaintiff  is  a  "broker"  within  the  G  Ann.  c.  16,  s.  5,  which  enacts,  "that,  if  any  person 
or  persons  from  and  after  the  determination  of  this  present  session  of  parliament, 
shall  take  upon  him  to  act  as  a  broker,  or  employ  any  other  under  him  to  act  as  such, 
within  the  said  city  (London)  and  liberties,  not  being  admitted  as  aforesaid  (a)',  every 
such  [400]  person  so  oil'endiiig  shall  forfeit  and  pa}',  to  the  use  of  the  said  mayor  and 
commonalty  and  citizens  of  the  said  city,  for  every  such  offence,  the  sum  of  251.,  to  be 
recovered  b}'  action  of  debt,"  &c.  A  stock-broker  has  been  held  to  be  a  broker  within 
that  act :  Jarmen  v.  Green,  4  Bui'r.  2103  ;  Clarke  v.  Powell,  i  B.  &  Ad.  846,  1  N.  &  M. 
492  ;  Cope  \:  Eou-lanch,  2  M.  >V:  W.  149.  [Byles,  J.  The  judgment  in  Clarke  v.  Powell 
is  almost  a  plagiarism  on  that  of  Best,  C.  J.,  in  Gibbons  v.  Rule,  12  J.  B.  Moore,  539, 
4  Bing.  301,  where  a  ship-broker  was  held  not  within  the  act]  All  the  cases  are 
noticed  in  those  two  judgments.  [Crowder,  J.  Are  stock-brokers  dealing  in  foreign 
stocks  brokers  within  the  statute  of  Anne  (a)-?  In  Milford  v.  Hughes,  16  M.  &  W. 
174,  where  it  was  held  that  a  person  who  hires  or  procures  for  another  persons  to  be 
employed  by  him  in  the  laying  out  and  surveying  of  a  line  of  lailway,  is  not  a  broker 
within  the  act,  Alderson,  B.,  says  :  "The  Law  Dictionary  defines  brokers  to  be  '  those 
that  contrive,  make,  and  conclude  bargains  and  contracts  between  merchants  and 
tradesmen,  for  which  they  have  a  feeoi'  reward.'"  In  JTilkes  v.  EllL;  2  11.  Bl.  555,  an 
auctioneer  who  sells  goods  by  auction  within  the  city  of  London  was  held  not  to  be  a 
broker  within  the  act.  So,  this  plaintifl"  who  was  employed  to  buy  and  sell  shares  in 
an  estate  in  Hungary,  cannot  be  within  the  act.  The  statute  imposing  a  tax,  ought 
not  by  its  general  words  to  be  held  to  impose  that  tax  upon  persons  who  were  not 
known  at  the  time,  and  have  only  come  into  existence  since  its  passing.  [Crowdei',  J. 
[401]  I)oes  not  this  plaintiff  come  within  the  definition  in  the  57  G.  3,  c.  ix.  ?]  The 
legal  construction  of  the  6  Ann.  c.  16,  is  not  to  be  affected  by  what  the  legislature  in 
the  57  G.  3,  c.  ix.,  assume  to  be  its  intention.  These  shares  are  clearly  not  "  goods, 
wares,  or  merchandise,"  within  the  statute  of  frauds  :  Tempest  v.  Kilner,  3  C.  B.  249  ; 
Bowlby  V.  Bell,  3  C.  B.  284.     [Crowder,  J.     That  is  fully  settled.] 

Assuming  that  the  plaintiff  is  precluded  from  recovering  the  commission,  there  can 
be  no  reason  why  he  should  not  recover  back  the  money  paid.  He  was  employed  by 
the  defendant  to  purchase  ;  and,  by  the  custom,  he  becomes  personally  liable  to  pay  : 
the  purchase  and  the  payment  are  two  separate  and  distinct  acts.  I  he  statute  of 
Ann.  does  not  make  the  contract  void  :  it  merely  says  that  the  broker  shall  not 
recover  for  making  it.  In  Pidgeon  v.  Burslein,  3  Exch.  465,  470,  Parke,  B.,  says: 
"  It  is  not  disputed  that  the  plea  in  this  case  would  have  been  a  good  answer,  if 
pleaded  to  so  much  of  the  plaintiff's  demand  as  consisted  of  a  remuneiation  for  bis 
services  as  a  broker ;  the  case  of  Cfpe  v.  Rowlands,  2  M.  &  W.  149,  Ijeing  a  decisive 
authority  that  such  remuneration  could  not  be  recovered.  But  the  plea  is  pleaded 
to  the  whole  declaration,  including  the  bills  of  exchange,  and  these  are  said  to  have 
been  accepted  on  account  of  3191.  16s.  4d.  due  and  owing  from  the  defendant  to  the 
plaintiff,  for  his,  the  plaintitt"s,  having  as  such  broker  made  contracts  of  purchase  and 
sale  of  shares,  &c.,  and  for  his  having  paid  for  the  use  of  the  defendant  such  sums  as 
aforesaid,  that  is,  sums  paid  as  incidental  to  his  retainer  and  employment,  upon  and 
by  virtue  of  and  in  and  about  the  making  or  completing  the  said  contracts.  The 
words  'as  incidental'  are  ambiguous,  and  it  is  difficult  to  sa}'  what  is  their  precise 
meaning  in  this  plea.  In  Johnson's  Dictionary,  the  word  incidental  is  said  to  [402] 
mean  incident,  casual,  &c.,  not  necessary  to  the  chief  purpose.'  In  Webstei's,  ihe 
word  incident  has,  among  other  meanings  attributed  to  it,  'appertaining  to  or  following 
the  chief  or  principal'     It  by  no  means  follows  from  the  use  of  this  term  in  the  plea, 

{ay  By  s.  4,  it  is  enacted  that "  all  persons  that  shall  act  as  brokers  within  the  city 
of  London  and  liberties  thereof,  shall  fiom  time  to  time  be  admitted  so  to  do  by  the 
court  of  mayor  and  aldermen  of  the  said  city  for  the  time  being,  under  such  restric- 
tions and  limitations  for  their  honest  and  good  behaviour  as  that  court  shall  think  fit 
and  reasonable,"  &c. 

(a)"-  Time  bargains  in  foreign  funds  are  not  within  the  prohibitions  of  the  stock- 
jobbing act,  7  G.  2,  c.  8  :  JFelU  v.  Porter,  2  Scott,  141,  2  N.  C.  722  ;  CAiklei/  v.  Rigbi/, 
2  Scott,  194,  2  N.  C.  732  ;  Elsivoiih  v.  Cole,  2  M.  &  W.  31. 
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that  the  payment  of  these  sums  was  a  necessary  part  of  his  rliity  as  broker.  It  may 
mean,  and  probably  does,  that,  because  he  was  employed  as  l)roker,  it  happened  that 
he  was  also  employed  to  pay  the  whole  or  part  of  the  purchase-money  of  the  shares 
for  the  defendant :  but,  if  so,  the  plaintiff's  disability  to  act  as  bioker  not  rendering 
the  contract  void,  but  only  disentitling  him  to  any  recompense  for  his  services,  there 
is  no  rea.son  wh}'  he  should  not  recover  from  the  defendant  the  money  he  has  paid  at 
his  request,  express  or  implied.  The  case  differs  altogether  from  those  in  which  the 
contract  is  forbidden,  as,  under  the  acts  against  stock-jobbing,  or  where  the  purpose 
for  which  the  money  was  paid  was  illegal,  as  in  De  BegnU  v.  Annistmd,  10  Bingh.  107, 
3  M.  &  Scott,  51 1,  cited  on  the  argument."  So,  in  Jessopp  v.  Lnhvyche,  10  I-lxch.  614, 
where,  to  a  declaration  for  money  paid  and  on  accounts  stated,  the  defendant  pleaded, 
— first,  that  the  causes  of  action  accrued  after  the  passing  of  the  8  &  9  Vict.  c.  109, 
under  and  by  virtue  of  certain  contracts  made  between  the  plaintiff  and  the  defendant 
by  way  of  gaming  upon  the  market-price  of  shares, — secondly,  that  the  causes  of  action 
accrued  to  the  plaintiff  as  a  liroker  in  the  city  of  London,  about  the  purchasing  and 
selling  for  the  defendant  in  the  city  of  Ijondon,  of  shares,  and  that  the  plaintiff  was 
not  duly  licensed  in  pursuance  of  the  statute, — it  was  held,  on  demurrer,  that  the 
pleas  were  bad  :  Parke,  B.,  saying :  "  Pidgeon  v.  Bunlem,  3  Exch.  46.5,  is  precisely  in 
point.  It  is  consistent  with  the  pleas  that  the  defendant  requested  the  plaintiff  to  pay 
over  the  money  for  him  to  a  thirrl  party,  and  that  in  [403]  fact  it  was  so  paid  ;  in 
which  case  the  defendant  has  no  defence'  [Willes,  .1.  The  gaming  act  does  not 
create  any  illegality.  Byles,  J.  It  was  assumed  in  that  case  that  "  share-brokers  "  are 
within  the  statute.]  KniijM  v.  Cambers,  15  C.  B.  562,  and  Knight  v.  Fitrli,  15  C.  B. 
566,  were  also  referred  to. 

Collier,  Q.  C,  and  Archibald,  in  support  of  the  rule.     Neither  the  6  Ann.  c.   16, 
nor  the  57  G.  3,  c.  ix.,  gives  any  definition  of  the  teim  " broker."     In  the  argument 
in  Clark-e  v.  Powell,  4  B.  &  Ad.  849,  Follett  says  :  "In  popular  language,  a  bi-oker  is  a 
person  who  makes  contracts  for  others.     One  of  the  definitions  given  of  the  word 
broker  in  Johnson's  Dictionary  is,  'one  who  does  business  for  another.'     In  Jacob's 
Law  Dictionary,  l)i-okers  are  desci'ibed  'those  who  make  liai'gains  in  mattei-s  of  money 
or  merchandise  ; '  and  he  enumerates  exchange-brokers,  corn-brokers,  brokers  of  stock, 
and    pawubi'okers.     In    Blunt's    Law    Dictionary  are    mentioned    'exchange-brokers, 
mediators  in  any  contract  of  l)uying  and  selling,  ui-  contracts  of  marriage,  and  pawn- 
brokers.'    In  Cowel  there  is  a  similar  cnumei'ation.     The  statute  I  Jac.  I,  c.  21,  gives 
the  city  of  London  the  power  of  admitting  brokers,  and  describes  them  as  pensons 
who  make  contracts  between  merchants  and  tradesmen."     The  definition  given  in  the 
10  Ann    c.   19,  s.   121,  seems  to  be  large  enough  to  embrace  this  plaintiff.     By  that 
section,  a  penalty  is  impo.sed  on  every  person  "who  shall  be  employed  as  a  broker 
in  the  l)ehalf  of  any  other  person,  to  make  any  bargain  or  contract  for  the  buying  or 
selling  of  any  tallies,  orders,  Exchequer  Bills,  Excheipier  tickets,  bank  bills,  or  any 
share  or  interest  in  any  joint-stock  erected  by  act  of  parliament,  i*cc.,  who  shall  take 
or  receive,  directly  or  indirectly,  any  sum  of  nuincy  or  other  reward  exceeding  2s.  9d. 
percent."     The  princi])lc  of  the  decision  in  [404]  t'luiir  \.  Pmvcll  seems  to  be  this, 
that  the  statute  of  Anne  is  to  be  construed  with  reference  to  the  exigency  of  the 
times  and  the  expansion  of  commerce.     Liltledalc,  J.,  after  referring  to  the  descrip- 
tion of  brokers  given  in  the  1  Jac.  1,  c.  21,  says:  "Though  this  was  the  occupation 
of  regular  brokers  at  that  time,  it  is  obvious,  that,  when  a  new  subject  of  dealing  was 
created  in  government  securities,  those  who  dealt  in  the  same  way  respecting  such 
securities,  might  fall   imdcr  the  same  denomination.     The  class  of  men  who  dealt 
cither  partially  or  exclusively  in  this  new  description  of  security,  might  ecjuatly  fall 
within  the  description  of  brokers  as  those  who  dealt  partially  or  exclusively  in  .some 
new  (lescri[)tioii   of  merchandise."     What  is  the  difference   in   the  occupation   of  a 
man,  whether  he  buys  and  sells  consols  or  railway  shares?     The  fourth   plea  is  sub- 
stantiallv  proved.     Then,  is  it  a  substantially  good  jilea  f     It  is  submitted  that  it  is. 
In  Cope'v.   Piwlwmls,  2  M.  it  W.  149,  I'aike,  B.,  says:  "It  is  perfectly  settled,  that, 
where  the  contract  which  the  plaintiff  seeks  to  enforce,  be  it  express  or  implied,  is 
expressly  or  by  implication  forbidden  by  the  common  or  statute  law,  no  court  will 
lend  its  assistance   to  giv(!  it  elfect.     It  is  ecpially  clear  that  a  contract  is   voi<l,  if 
prohibited  by  a  statute,  though   the  statute  inflicts  a  penalty  nnly,  because  such  a 
penalty   implies  a  prohibition."     And   that  has  repeatedly   been   acted    upon  since. 
[Crowder,  J.     The  contract  with  the  broker  may  be  void:  but  the  eontnvet  to  buy 
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the  shares  is  not  void.  If  the  contract  for  the  shares  is  not  void,  the  party  must  pay 
the  money  ;  and,  if  he  pays  the  money,  why  should  he  not  recover  it  back  1]  If  the 
plaintiff  recovers  the  money,  it  is  because  it  is  supposed  to  have  been  paid  in  pursu- 
ance of  a  request,  which  arises  from  a  retainer  and  employment  to  do  an  illesjal  act. 
[Crovvder,  J.  The  contract  for  the  sale  of  the  shares  to  Lindo  is  perfectly  good, 
though  [405]  the  brokei'  acted  improperly  in  making  that  contract.]  The  case  of 
Jessopp  V.  Lntwi/che,  10  Exch.  614,  is  clearly  distinguishable.  Parke,  B.,  there  says: 
"It  is  consistent  with  the  pleas  that  the  defendant  requested  the  plaintiff  to  pay  over 
the  money  for  him  to  a  third  party,  and  that  in  fact  it  was  so  paid  ;  in  which  case  the 
defendant  has  no  defence."  Here,  the  plea  negatives  any  express  request  to  pjiy  the 
money.  And,  for  the  reasons  before  stated,  there  is  no  implied  request  of  which  the 
court  can  take  notice. 

Ckowder,  J.  I  am  of  opinion  that  the  verdict  for  the  plaintiff  on  the  fourth  plea 
must  be  set  aside,  and  a  verdict  on  that  plea  entered  for  the  defendant.  But,  at  the 
same  time,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  noii  obstante 
veredicto  on  that  plea,  on  the  ground  that  the  plea  is  bad.  The  result  will  be,  that 
there  will  be  judgment  for  the  plaintiff'  for  the  whole  amount  claimed.  If,  however, 
the  defendant  chooses,  he  may  amend  his  plea,  by  confining  it  to  the  commission  ; 
and  then  there  will  be  a  verdict  for  him  as  to  that,  and  the  verdict  for  the  plaintiff 
will  be  reduced  to  £2101.  It  appears  to  me  that  the  plaintiff  is  not  entitled  to  sue 
for  commission  as  a  brokei' ;  and  that  the  plea  as  applied  to  that  particular  item  of 
claim  would  be  a  good  answer.  The  question  is,  whether  the  plaintiff  is  a  bi'oker 
within  the  meaning  of  the  stiitute  of  ti  Ann.  c.  IG.  The  cii'cumstance  of  the  plaintiff's 
calling  him.self  a  broker  and  suing  as  a  brokei',  is  not  material :  we  must  look  at  the 
facts  of  the  case,  in  order  to  be  enabled  to  determine  whether  or  not  he  is  a  broker 
within  the  contemplation  of  the  statute.  It  is  clear  that  he  was  not  a  licensed  broker; 
and  therefore,  if  within  the  statute,  he  could  not  recover  his  commission.  It  appears 
that  the  shares  which  were  the  subject-matter  of  these  contracts  were  [406]  shares 
in  a  company  called  the  Hungarian  Land  Company,  by  whom  scrip  was  issued  in  the 
usual  manner,  and  that  the  plaintiff  was  employed  by  the  defendant  to  go  into  the 
market  and  purchase  a  large  number  of  these  shares  for  him  ;  and  for  so  doing  the 
plaintiff  charges  the  usual  broker's  commission.  We  must  look  at  the  term  "broker" 
in  the  6  Ann.  c.  16,  as  having  been  used  in  its  general  popular  sense.  It  is  difficult 
for  us  at  this  day  to  determine  with  any  degree  of  accurac\'  what  brokers  were  at  that 
time  :  there  must  be  many  things  now  dealt  with  by  brokers  that  were  then  wholly 
unknown.  But,  the  statute  having  used  the  term  "  l^roker "  generally,  we  must 
endeavour  to  ascerUiin  what  was  the  popular  understanding  of  the  period.  The 
1  Jac.  1,  c.  21,  s.  1,  describes  the  antient  brokers  in  the  city  of  London  as  persons 
who  dealt  "  between  merchant  English  and  merchant  strangers  and  tradesmen,  in  the 
contriving,  making,  and  concluding  bargains  and  contracts  to  be  made  between  them 
concerning  their  wares  and  merchandizes  to  be  bought  and  sold  and  contracted  for 
within  the  city  of  London,  and  moneys  to  be  taken  up  by  e.xchange  between  such 
merchant  and  merchants  and  tradesmen."  There  is  no  precise  description  given  of 
the  articles  dealt  in  by  those  brokers  ;  therefore  that  statute  aft'ords  us  but  little 
assistance.  The  whole  subject  underwent  a  great  deal  of  discussion  in  the  case  of 
Clarke  V.  I'owell,  4  B.  &  Ad.  S-t6,  where  the  court  held  that  a  stock-broker  is  a 
"broker"  within  the  statute  of  Ann.  The  question  there  arose  upon  a  sale  of  govern- 
ment securities :  but  it  seems  to  me  to  go  the  full  length  of  deciding  that  a  dealing 
in  any  similar  securities  would  constitute  a  man  a  broker.  In  delivering  the  judg- 
ment of  the  court  in  that  case,  Littledale,  J.,  referring  to  the  description  of  brokers 
given  in  the  1  Jac.  1,  c.  21,  say.s, — "Though  this  was  the  occupation  of  regular  [407] 
brokers  at  that  time,  it  is  obvious,  that,  when  a  new  subject  of  dealing  was  created 
in  government  securities,  those  who  dealt  in  the  same  way  respecting  such  securities 
might  fall  under  the  .same  denomination.  The  class  of  men  who  dealt  either  partially 
or  exclusively  in  this  new  description  of  security,  might  equally  fall  within  the 
description  of  brokers  as  those  who  dealt  partially'  or  exclusi\'ely  in  some  new 
description  of  merchandize."  He  then  refers  to  the  S  &  9  W.  3,  c.  20,  s.  60,  and  to 
the  8  &  9  W.  .3,  c.  32  (an  act  to  restrain  the  number  and  ill  practice  of  brokers  and 
stock-jobbers),  and  proceeds, — "In  the  6  G.  1,  c.  IS,  s.  21  (passed  twelve  years  after 
the  statute  of  Queen  Anne),  a  penalty  is  imposed  on  brokers  buying  and  selling  shares 
in  illegal  undertakings.     The  7  G.  2,  c.  8,  s.  8,  mentions  'brokers'  with  reference  to 
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transactions  of  buying  and  selling  stock.  Considering  the  provisions  of  these  statutes, 
recently  before  and  after  the  ])assins;  of  the  statute  6  Anne,  it  appears  to  us  that 
persons  buying  and  selling  government  stock  and  securities  for  others  were  considered 
as  brokers  at  that  time,  and  must  fail  under  that  descri])tion  in  the  statute  in  (juestion. 
If  brokers  dealing  in  government  stock  and  seciu'ities  theu  existing  were  so,  it  does 
not  admit  of  a  doubt  that  those  who  dealt  in  all  subsequently-created  stock,  and 
secmities  of  the  like  description,  would  be  so  ;  just  as  much  as  merchant  brokers  who 
bought  or  sold  a  new  description  of  merchandize."  It  seems  to  me  that  the  same 
arguuient  will  apply  here,  and  that  the  present  plaintiff  is  equally  a  person  falling 
within  the  description  of  a  broker.  1  do  not  think  it  can  make  any  difterence  that 
the  shares  here  dealt  in  were  shares  in  a  foreign  company.  The  dealing  in  securities 
of  that  sort  seems  to  me  as  much  to  fall  within  the  definition  of  a  "  broker  "  as  the 
dealing  in  au^'  other  stocks,  funds,  or  securities.  For  these  reasons,  1  am  of  opinion 
that  the  plaintiH'  cannot  recover  for  commission. 

[408]  The  next  question  is,  whether,  though  disabled  from  recovei'ing  the  com- 
mission, the  plaintiti'  may  not  recover  the  money  which  he  paid  on  behalf  of  the 
defendant.  It  is  said  that  he  was  as  much  acting  as  ;i  broker  in  paying  the  money 
as  he  was  in  making  the  contract,  and  therefore  equally  disabled  from  recovering  it 
back.  I  am  of  opinion,  however,  that  the  plaintiff"  is  entitled  to  recover  back  the 
money  so  paid.  It  appears  from  the  evidence  that  there  exists  a  usage  in  the  share 
market  that  all  In-okers  dealing  in  shares  shall  be  considered  and  treated  as  principals 
in  the  transaction,  and  personally  held  liable  to  pay  the  price.  The  existence  of  that 
usage  does  not,  howe\'er,  make  it  part  of  the  duty  of  the  bi'oker  as  broker  to  pay  the 
money  for  his  principal.  It  is  incident  to  his  employment  in  so  far  as  the  usage  may 
bind  him  ;  but  it  is  not  necessarily  part  of  his  duty  as  a  broker.  If  Lindo  himself 
had  furnished  the  money,  Smith  would  ecjually  have  been  acting  as  a  l>roker  in  the 
transaction.  There  is  nothing  in  the  statute  of  Anne  to  prevent  the  plaintiti'  from 
recovering  back  money  paid  under-  such  circumst<inces.  I'idgemi  v.  Bwskm,  3  Exch. 
465,  and  Jexsopp  v.  Lulwi/che,  10  Exch.  6H,  substantially  decide  this  point;  and 
particularly  what  Parke,  B.,  says  in  the  latter  case, — "The  statute  relating  to  brokers 
only  precludes  them  from  recovering  remuneration  for  their  services  as  such  ;"  and, 
in  giving  judgment, — "It  is  consistent  with  the  pleas  that  the  defendant  requested 
the  plaintiti'  to  paj'  over  the  money  for  him  to  a  thii-d  party,  and  that  in  fact  it  was 
so  paid  ;  in  wiiich  case  the  defendant  has  no  defence."  And  in  I'iilfieon  v.  Bvrskm, 
the  same  learned  judge  sa3's  :  "it  by  no  means  follows  from  the  use  of  this  term 
['incidental']  in  the  plea,  that  the  pa^'mcnt  of  those  sums  was  a  necessary  part  of  his 
iluty  .16  l)r()kei-.  It  may  mean,  and  prolialily  floes,  that,  liecause  he  was  employed  as 
[409]  broker,  it  happened  that  ho  was  also  employed  to  pay  the  whole  or  ])art  of  the 
purchase-money  of  the  shares  for  the  defendant ;  but,  if  so,  the  plainlitr's  disal)ility 
to  act  as  broker  not  rendering  the  contract  void,  but  only  disentitling  him  to  any 
recompense  for  his  .services,  there  is  no  reason  why  he  should  not  recover  from  the 
defendant  the  money  he  has  paid  at  his  request,  express  or  implied."  >So,  here,  the 
contract  which  the  plaintiff'  made  for  the  puichase  of  the  shares  being  good,  by 
nece.ss;uy  implication  a  contract  arises  for  the  recou])ment  of  the  plaintiff' of  the  money 
which  by  the  usage  he  was  bound  to  pay  for  the  defendant. 

For  these  reasons,  I  am  of  opinion  that  the  ])laintiH  is  (^ntitleil  Id  jiidgnu'Tit  iiou 
ol)stante  veredicto  on  the  fourth  pica. 

NV'iLl.K.s,  J.  I  am  of  the  .same  opinion.  I  think  the  plaintiti'  was  clearly  acting 
as  a  broker  within  the  6  Ann.  c.  IG.  There  are  many  cases  the  result  of  which  shews 
that  there  exists  a  cla-ss  of  brokers  wIkj  did  not  exist  at  the  time  of  the  statute  of 
Anne  ;  but  that  jjcrsons  who  deal  after  the  manner  of  the  brokers  at  that  time, 
though  they  deal  in  stocks  and  other  things  not  known  then,  arc  still  within  the  act 
brokers.  The  plaintilf,  therefore,  having  contravened  the  statute,  is  disabled  from 
recovering  his  commission.  Then,  as  to  the  money.  It  appears  that  there  is  a  usage 
amongst  persons  who  deal  in  shares,  similar  to  that  which  prevails  on  the  Stock- 
Exchange,  that  the  buying  l)rokcr  is  ticated  as  principal,  and  responsible  for  the 
payment  of  the  price  of  the  shares.  The  members  of  the  Stock- I'Achange  suppose 
th.it  by  this  ai-raugcment  of  contracting  in  their  own  names,  and  abstjiiniug  from  dis- 
closing the  names  of  their  princip.'ds,  they  ]ircclud(!  the  seller  fiom  having  recoui'se 
to  the  rc.il  buyer.  In  this  they  are  ])rob.ilily  mistaken.  Hut,  be  that  as  it  may,  the 
[410]  usage  is,  that,  if  the  [)rinci[)al  docs  not  pro\i(le  llic  nmncy  In  pay  fur  tlie  shares 
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on  the  settling-da\',  the  buying  broker  must  do  so  himself :  and  any  person  dealing 
in  shares  is  bound  by  that  usage.  The  question  is,  whether,  where  the  broker  pays 
monej'  for  his  principal,  he  can  recover  it  back.  But  for  the  statute  of  Anne,  there 
could  be  no  doubt  upon  the  subject  But,  does  the  broker  act  as  broker  in  paying 
the  money  ?  I  apprehend  he  does  not.  He  pays  the  money  as  a  contracting  party, 
according  to  the  usage  of  the  share-market,  and  not  as  broker.  The  plaintiff  therefore 
is  entitled  to  recover  back  the  money  paid,  but  not  the  commission.  But,  as  it  stands 
at  present,  the  fouith  plea  professes  to  be  an  answer  to  both.  The  defendant  has 
proved  his  plea  in  point  of  fact ;  but,  as  far  as  regards  the  money  paid,  it  is  a  bad  plea, 
and  therefore  the  plaintiff  is  entitled  to  judgment  non  obstante  veredicto.  If  the 
defendant  chooses,  however,  to  confine  it  to  the  commission,  he  may  so  amend  it, 
upon  the  terms  of  paying  the  costs  of  this  rule.  If  no  amendment  be  made,  there 
will  be  judgment  for  the  plaintiff  non  obstante  veredicto,  for  the  whole  amount. 

Byles,  J.  I  am  of  the  same  opinion.  It  is  a  very  old  and  a  very  sound  rule  in 
the  interpretation  of  statutes,  that  its  words  are  to  be  construed  according  to  their 
ordinary  grammatical  and  popular  sense,  unless  so  construing  them  would  lead  to  any 
inconsistency  or  repugnancy.  If  this  statute  of  Anne  had  passed  in  the  last  session 
of  parliament,  I  apprehend  there  could  have  been  no  doubt  that  the  plaintiff  would 
have  been  within  it.  The  6  Ann.  c.  16,  however,  having  passed  more  than  one 
hundred  and  fifty  years  ago,  we  must  resort  to  contemporaneous  exposition  to  enable 
us  to  arrive  at  its  meaning.  Now,  the  statutes  which  passed  shoitly  before  and 
shortly  after  the  statute  of  Anne,  [411]  which  have  been  referred  to,  clearly  shew 
that  the  term  "broker"  was  there  used  in  the  sense  which  is  now  understood  and 
contended  for  on  the  part  of  the  defendant.  I  should  have  entertained  no  doubt 
whatever,  but  for  some  expressions  which  fell  from  Best,  C.  J.,  in  (Jihhons  v.  Ride, 
12  J.  B.  Moore,  539,  4  Bingh.  301.  Then,  as  to  the  money, — that  was  not  paid  by 
the  plaintiff"  while  acting  as  a  brokei',  but  was  paid  in  pursuance  of  a  usage  of  the 
share-market,  which  makes  the  person  who  actually  buys  responsible  to  the  seller  for 
the  price  of  the  shares.  That,  theiefore,  does  not  fall  in  any  way  within  the  statute. 
The  result  is,  that  the  plaintiff  is  entitled  to  recover  back  the  money  which  was  paid 
by  him  in  i-espect  of  a  contract  which  is  valid  because  the  statute  does  not  apply  to 
it.  The  verdict  will,  therefore,  be  for  the  defendant  upon  the  fourth  plea  :  but  there 
will  be  judgment  for  the  plaintiff  thereon  non  obstante  veredicto,  unless  the  defen- 
dant elects  to  amend  that  plea  by  limiting  it  to  the  commission  ;  in  which  case  the 
plaintiff  will  have  a  verdict  for  the  amount  of  the  money  paid  only. 

Kule  accordingly  (n). 

[412]     Whitwell  v.  Perrin.     May  7th,  1858. 

Necessaries  were  furnished  to  a  ship  on  the  order  of  the  ship's  husband  (himself  a 
part-owner)  by  whom  alone  the  ship  was  managed  : — Held,  that  the  co-owners  were 
liable,  although  part  of  the  supplies  had  been  paid  for  by  l)ills  drawn  by  the  ship's 
husband  upon  the  brokers  of  the  ship,  and,  on  the  bankruptcy  of  the  latter,  the 
plaintiff  had  proved  against  their  estate  for  the  balance. 

This  was  an  action  for  the  price  of  goods  supplied  by  the  plaintiff  to  a  vessel  at 
Bi-istol  called  the  "Eliza,"  of  which  the  defendant  was  part-owner. 

The  cause  was  tried  before  Crowder,  J.,  at  the  last  Assizes  at  Bristol.  The  facts 
w'hich  appeared  in  evidence  or  by  admission  were  as  follows  : — The  defendant  had 
shares  in  the  "  Eliza  "  and  in  sevei'al  other  vessels.  He  was  registered  as  owner  of 
the  "Eliza,  "  but  never  interfered  with  the  management.  The  goods  which  were  the 
subject  of  the  action  were  supplied  to  the  ship  upon  the  orders  of  the  plaintiff's  father, 
who  was  a  part-ownei-,  and  the  ship's  husband,  and  the  account  had  been  sent  in  to 
Messrs.  Perrin  &  Co.,  the  ship's  brokers,  who  had  been  in  the  habit  of  receiving  the 

(a)  The  defendant  did  not  amend,  and  consequently  the  rule  was  drawn  up  to 
enter  a  verdict  for  the  defendant  on  the  fourth  plea,  and  a  judgment  for  the  plaintiff 
non  obstante  veredicto  on  that  plea. 

The  defendant  afterwards  Ijrought  a  writ  of  error,  which  was  argued  in  the 
Exchequer  (  hamber  at  the  sittings  after  Trinity  Term,  1858,  when  the  judgment  was 
affirmed.     Vide  post. 
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freights  atid  paying  the  ship's  ilishmsciiu'iits  ;  ;ui(l  1)ills  had  lieeii  'Iriiwii  upon  them 
for  a  portion  of  the  goods,  and  paid  by  them  ;  and,  on  their  bankniptcy,  the  plaintiff 
proved  against  their  estate  for  the  balance.  The  defendant  was  not  a  member  of  that 
firm.  There  was  evidence  that  he  had  received  a  share  of  profits  as  part-owner  from 
the  ship's  brokers. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no  evidence  to  go 
to  the  jury  as  against  him. 

The  learned  judge  was  of  opinion  that  there  was  evidence  for  the  jury,  and  he 
accordingly  left  the  case  to  them,  and  thev  found  for  the  plaintiff,  damages  fi.Sl.  ;  and 
leave  was  reserved  to  the  defendant  to  move  to  enter  the  verdict  for  him,  if  the  court 
should  be  of  opinion  that  there  was  no  evidence  which  ought  to  have  lieen  submitted 
to  the  jury. 

Collier,  Q.  C,  on  a  former  day  in  this  term,  obtained  [413]  a  lule  nisi  accordingly. 
He  refei-red  to  Heed  v  White,  5  Esp.  N.  P.  C.  121,  (rriffity  v.  Jlicki,  15  Law  Times, 
349,  Myers  \.  IFiUis,  17  C.  B.  77,  Brodie  v.  Howard,  17  C.  B.  109,  Hackwood  v.  Lyall, 
17  C.  B.  124,  and  Abbott  on  Shipping,  10th  edit.  73. 

Slade,  Q.  C,  and  Prideaux,  now  shewed  cause.  There  was  ample  evidence  to  go 
to  the  jury  that  Whitwell,  the  ship's  husband,  had  authority  to  bind  the  owners  for 
necessaries  supplied  for  the  ship.  Mi/ers  y.  irilli.%  Brodic  v.  Howard,  and  Hackwood  v. 
LyaU,  have  no  bearing  upon  the  present  case.  The  register  is  not  conclusive  evidence 
of  ownership  ;  nor  is  ownership  conclusive  of  the  question  of  liability  :  the  real  question 
is,  whether  the  debt  has  been  contracted  by  one  having  authority  to  contract  on  the 
behalf  of  the  ownei-s. 

Collier,  t^.  C,  and  W.  K.  Cole,  were  called  upon  to  support  the  rule.  It  is  con- 
ceded that  the  defendant  was  neither  the  managing  owner  noi'  the  person  contracted 
with.  The  only  ground  upon  which  it  is  sought  to  make  him  liable,  is,  that  the  con- 
tract was  made  by  one  who  was  acting  as  his  agent :  but  it  is  clear  from  the  evidence 
that  the  plaintiff  looked  only  to  the  managing  owner  or  the  brokers.  Reed  v.  IVhite, 
1  Esp.  X.  P.  C  121,  is  very  like  this  case.  It  was  there  held,  that,  if  a  person  who 
supplies  stores  to  a  ship,  of  which  there  are  several  owners,  takes  in  payment  the  bill 
of  the  shijj's  husband  (:i  ])art-ownei)  only,  and  settles  with  him  alone,  he  discharges  the 
other  owners,  pai'ticularly  if  the  liill  be  renewed.  In  Rich  v.  (Joe,  Cowp.  636,  it  was 
held,  that,  though  the  master  of  a  vessel  be  also  lessee  of  it,  by  agreement  with  the 
owners,  foi-  a  term  of  years,  under  covenants  on  their  part  that  he  shall  have  the  sole 
management  of  the  ship,  and  emploj'  her  for  his  own  sole  benefit,  iVc,  and  on  his  part 
that  he  [414]  shall  repair  her  at  his  own  sole  cost  and  charge,  &c.,  the  owners  are 
still  liable  for  necessaries  fui'uished  for  thy  ship  by  order  of  the  master,  though  without 
theii'  knowledge,  or  without  their  being  known  to  the  persons  who  supplied  them. 
Lord  Mansfield,  in  giving  judgment,  there  says:  "Whoever  supplies  a  ship  with 
necessaries  has  a  triple  security, — 1.  The  person  of  the  master, — 2.  The  specific  ship, 
— 3.  The  personal  security  of  the  owners,  whether  they  know  of  the  supply  or  not. 
The  master  is  personally  liable,  as  making  the  contract.  The  owners  ai-o  liable  in 
conse(iueuce  of  the  master's  act,  l)ccause  they  choose  him.  They  run  the  risk,  and 
they  say  whom  they  will  trust  with  the  api)oiutment  and  office  of  master.  Suppose 
the  owners  in  this  case  had  delivered  the  value  of  the  goods  in  ipicstiou  iu  specie  to 
the  master,  with  directions  for  him  to  pay  it  over  to  the  creditors,  and  the  master  had 
embezzled  the  money,  it  would  have  been  no  concern  of  \.\u'.  creditors  ;  for,  they  trust 
specifically  to  the  ship,  and  generall}'  to  the  owners.  In  this  case,  the  defeudant-*  are 
the  owners  ;  and  there  happens  to  bo  a  private  agreement  between  them  and  the 
master,  by  which  he  is  to  have  the  sole  conduct  and  management  of  the  ship,  and  to 
keep  her  in  repair,  fzc.  But,  how  does  th;it  allcct  the  creditors,  who,  it  is  expressly 
stated,  were  total  strangers  to  the  transaction  t  And  that  is  an  answer  to  the  observa- 
tion that  the  plaintill'  must  have  known  the  teal  situation  of  the  master  in  this  case, 
from  the  g<!neral  u.sage  and  custom  of  the  country  in  that  res])ect.  To  be  sure,  if  it 
appeared  that  a  tradesman  had  notice  of  such  a  contract,  and,  in  consequence  of  it 
gave  credit  to  the  ca|)tain  indi\  idually  as  the  i-CKponsible  pcr.son,  particnlai-  circinn- 
stiinecs  of  that  sort  might  afi'ord  a  ground  tn  say  he  nic.iiit  to  absolve  the  owneis,  and 
to  look  singly  to  the  [RMsonal  .security  of  the  master.  Hut  here  it  is  stated  that  the 
]ilainti(l' [415]  had  no  notice  whatever  of  tlu^  contract."  Whei-ever  credit  is  given  to 
an  agent,  with  knowledge  that  \w  is  acting  merely  as  agent,  th(^  |)arty  so  de.iling  with 
the  agent  is  picdudcd  from  afterwards  having  recourse  to  tlic  principal:   I'alcr.ton  v. 
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Gandasequi,  15  East,  62:  per  Lord  Tenterden,  C.  J.,  in  Thomson  v.  Davenport,  9  B.  & 
C.  78,  4  M.  &  R.  110,— "If  at  the  time  of  the  sale  the  seller  knows,  not  only  that  the 
person  who  is  nominally  dealing  with  him  is  not  principal  but  agent,  and  also  knows 
who  the  principal  really  is,  and,  notwithstanding  all  that  knowledge,  chooses  to  make 
the  agent  his  debtor,  dealing  with  him  and  him  alone,  then,  according  to  the  cases  of 
AddismL  V.  Gandase(jui,  4  Taunt.  574,  andPaterson  v.  Gandasequi,  15  East,  62,  the  seller 
cannot  afterwards,  on  the  failure  of  the  agent,  tui'n  round  and  charge  the  principal, 
having  once  made  his  election  at  the  time  when  he  had  the  power  of  choosing  between 
the  one  and  the  other.''  That  is  precisely  what  the  plaintift'  has  done  here.  He  chose 
to  give  credit  to  the  agent,  taking  bills  upon  the  brokers,  and  afterwards,  on  their 
failure,  proving  the  debt  against  their  estate.  That  was  conclusive  evidence  of  his 
election  to  treat  with  the  brokers,  to  the  prejudice  of  the  owners,  inasmuch  as  the 
earnings  of  the  ship  were  thereby  diverted  from  their  legitimate  application,  viz.  the 
purchase  of  supplies.  If  the  plaintiff  had  intended  to  charge  the  owners,  he  ought  not 
to  have  proved  against  the  estate  of  Messrs.  Perrin  &  Co.  :  Ex  parte  Field,  in  re 
Bof/ers,  3  Mont.  D.  &  De  Gex,  95. 

Williams,  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  There  appears 
to  have  been  evidence  which  put  the  point  beyond  all  controversy,  that  the  defendant 
received  a  share  of  the  profits  arising  from  the  ship,  and  that  he  was  fully  awai'e  that 
the  person  who  gave  the  orders  for  the  goods  in  question  was  the  ship's  [416]  husband, 
and  as  such  had  the  management  of  the  ship.  That  clearly  was  e\idence  to  be  sub- 
mitted to  the  jury.  It  is  said  there  was  conclusive  evidence  here  that  credit  was 
given,  not  to  the  owners  of  the  "Eliza,"  but  to  Messrs.  Perrin  &  Co.  liut  I  must 
confess  I  am  utterly  at  a  loss  to  see  any  evidence  upon  which  the  jury  could  with 
propriety  have  decided  in  favour  of  the  defendant,  but,  even  if  there  were  any  evidence, 
it  was  a  question  for  them  ;  and  I  think  they  have  come  to  a  right  conclusion. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion.  The  goods  in  question  were 
ordered  by  the  ship's  husband,  and  were  necessary  for  her  use.  The  defendant  received 
his  share  of  the  profits  earned  by  the  ship :  and  there  was  abundant  evidence  to  shew 
that  he  authorized  the  ship's  husband  to  do  what  was  necessaiy  to  keep  the  ship  in  an 
efficient  state.  To  entitle  a  person  who  has  done  repairs  or  furnished  goods  for  a  ship 
to  sue  the  owners,  it  is  not  necessary  that  the  credit  should  have  been  actually  given  to 
them.  But  here  it  is  said  that  the  ship's  husband  must  be  taken  to  be  the  only  debtor, 
because  bills  on  the  brokers  had  been  taken  from  him  for  the  amount.  The  bills, 
however,  were  merely  taken  for  the  plaintiff's  convenience,  to  put  him  in  funds.  The 
Virokers  failing  to  pay,  the  plaintiff  clearly  had  a  right  to  pursue  his  remedy  against 
those  who  are  legally  liable,  viz.  the  owners. 

Byles,  J.  Since  the  case  of  Mitrheson  v.  Oliver,  5  Ellis  &  B.  419,  the  law  is 
restored  to  what  it  formerly  was,  viz.  that  the  mere  fact  of  a  man  being  owner  or 
part-owner  of  a  ship,  or  registered  as  owner,  does  not  make  him  liable  for  work  done 
or  goods  ordered  for  the  ship :  but,  as  Jervis,  C.  J.,  puts  it  in  Brodie  v.  Howard, 
17  C.  B.  109,  117,  the  question  is,  with  whom  was  the  cont'aet!  [417]  Was  the 
party  giving  the  orders  the  agent  of  the  owners  for  that  purpose  !  The  mere  fact  of 
the  goods  being  ordered  by  the  captain  or  the  ship's  husband  is  no  evidence  to  go  to 
the  jury.  But  here,  not  only  was  the  defendant  beneficially  interested,  but  he  knew 
that  Whitwell  the  elder  was  acting  as  the  ship's  husband,  and  he  received  a  share  of 
profits.  That  clearly  was  evidence  to  go  to  the  jury  that  the  ship's  husband  had 
authority  to  contract  on  behalf  of  the  owners. 

Crowder,  J.  I  am  of  the  same  opinion.  I  must  confess  I  thought  this  an 
undefended  cause.  The  goods  were  ordered  from  time  to  time  by  the  ship's  husband, 
and  the  account  sent  in  to  the  ship's  brokers,  who  divided  the  profits,  of  which  the 
defendant,  who  was  one  of  the  part-ownei-s,  received  his  share.  It  is  said  that  the 
fact  of  the  plaintift"  having  received  bills  from  the  brokers  for  part  of  the  demand,  was 
a  conclusive  election  on  his  part  to  treat  them  as  his  debtors,  and  precluded  him  from 
afterwards  having  recourse  to  the  owners.  There  is  no  foundation  for  that  argument. 
The  l)ills  were  taken  for  the  plaintift's  convenience.  The  question  for  the  jury  w-as, 
whether  the  order's  given  liy  the  ship's  husband  wei-e  given  by  the  authority  of  the 
defendant.     I  think  there  was  strong  evidence  to  go  to  the  jury  that  they  were. 

Rule  discharged. 
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[418]     EvERSFiELD  V.  JoHN  Newman  AND  Edward  Newman.     May  6th,  1858. 

[S.  C.  6  W.  R.  445.] 

It  is  not  iiecessaiy  that  the  grounds  for  issuing  it  should  appear  in  a  rule  or  order 
for  a  prohibition. — A.  was  found  taking  sand  from  premises  in  the  occupation  of 
B.  {under  a  lease),  and  was  given  into  custody  by  B.  on  a  charge  of  stealing  it.  On 
appearing  before  a  magistrate,  A.  denying  that  B.  had  any  right  to  the  land,  the 
charge  was  dismissed  as  involving  a  question  of  title.  A.  afterwards  sued  B.  in  the 
county-court  for  false  imprisonment.  A  prohibition  having  i.ssued  under  a  judge's 
order, — the  court  set  it  aside,  on  the  ground  that  no  ([uestion  of  title  could  arise  on 
the  healing. 

On  the  14th  of  Decembei',  1857,  a  plaint  was  entered  in  the  Shoreditch  county- 
court,  at  the  suit  of  John  Eversfield,  against  -John  Newman  and  Edward  Newman,  to 
recover  damages  for-  an  alleged  false  imprisonment. 

On  the  13th  of  January,  1858,  an  order  was  made  by  Byles,  J.  (a),  for  a  writ  of 
prohibition,  to  be  directed  to  the  judge  of  the  county-court,  prohibiting  the  hearing  of 
the  said  cause  therein.  This  order  was  obtained  upon  an  affidavit  by  Edward  Newman, 
in  which  it  was  alleged,  amongst  other  things,  that,  by  an  indenture  of  demise  dated 
the  29th  of  August,  185-i,  made  between  Thomas  Blumson  of  the  one  part  and 
Edwaid  Newman  of  the  other  part,  Blumson  demised  to  Edward  Newman  a  piece  of 
ground  in  Nova  Scotia  Gardens  (describing  it),  to  hold  the  .same  to  Edward  Newman, 
his  executors,  administrator's,  and  assigns,  for  rrinety-rrinc  year-s  from  the  24th  of  June 
then  last,  at  the  yearly  rent  of  601.  :  That  depoirent  took  the  said  lease  for  the  pur'pose 
of  using  the  .said  piece  of  ground  as  a  place  of  deposit  for  road-dust  collected  by  him 
in  the  cour-sc  of  his  business  as  a  dust-contractor,  and  also  to  enable  him  to  sell  the 
same  to  builder-s  :  That  the  deponent  was  informed  by  his  son,  the  defendant  John 
Newman,  that  the  plaiirtiff  was  in  the  hal)it  of  entering  upon  the  said  piece  of  larrd 
and  takirrg  thur'efr-om  some  of  the  r-oad-dust :  That  the  deponent  caused  the  plaiiitifT 
to  be  warned,  that,  if  he  took  the  said  road-dust  fr-om  the  said  gr-ound,  he  would  be 
given  into  custody  for  stealiirg  the  same  :  That,  the  plaintiff  persistirrg  in  taking  the 
said  r-oad-dust  from  the  said  piece  of  groinid,  the  [419]  deferrdant  John  Newmarr  gave 
him  into  cirstody,  arrd  he  was  takerr  to  the  police-station  :  That  the  char-ge  was  hear-<i 
before  the  rrragistrate  at  the  Worship  Str-cct  police-court,  when  it  was  stated  that  the 
deporrerrt  had  rro  right  to  the  .said  piece  of  ground,  arrd  the  magistrate  dismissed  the 
charge,  orr  the  grourrd  that  a  questiorr  of  title  was  involved  irr  the  matter-,  which  had 
better  be  takerr  before  a  superior  court :  That  the  plairrtitf  had  caused  the  said  summons 
to  be  issued  for  the  said  imprisorrment,  and  that  the  dejroirent  was  advised  that  a 
questiorr  as  to  his  i-ight  arrd  title  to  the  said  piece  of  gr-ourrd  would  be  pr-obably  raised, 
which  the  courrty-court  had  no  jirrisdietiori  to  tr-y. 

J.  A.  Foot,  orr  a  former  day  in  this  ter-m,  moved  for  a  r-irlo  to  shew  cause  why  the 
or-der  of  Byles,  .1.,  and  the  wr-it  of  prohilntion  issued  iir  |)rrrsuanue  thereof,  shoirld  rrot 
be  set  aside.  The  athdavit  uporr  which  the  motiorr  was  foirnded,  stated,  that,  orr  the 
14th  of  l)ecenrbei-  last,  the  phiintitf  Johrr  ICver-sfield  entcr-ed  a  pl.iiut  irr  the  Shor-editch 
courrty-coirrt  against  John  and  Edward  Newnrari  for  false  irrrprisorrriient  ;  that  the 
hearirrg  was  appoirrtcd  for  the  18th  of  Jariuar-}',  but,  orr  the  l.'Jtlr,  the  deferrdant 
Edwar-d  Ncwnrarr,  rrporr  arr  e,x  parte  applieatiorr  to  Byles,  .1.,  obtairred  arr  or-der  for  a 
writ  of  prohibitiorr  to  issue,  dir-ected  to  the  jirdge  of  the  courrty-corrrt,  prolribitirrg  the 
hearirrg  of  the  cause  ther-eirr ;  that  the  circumstances  which  gave  rise  to  the  .sai<l  plaint 
being  errter-ed  wer-e  as  follows, — Orr  the  7th  of  October  last,  the  ))lairrtiH' was  employed 
by  one  Wilsorr  to  sift  a  (|rrarrtity  of  saird,  arrd,  whilst  so  errrployed.  he  was  giverr  irit« 
custody  by  the  deferrdarrt  Johrr  Newmarr  orr  a  char-ge  of  stealing  tire  sand,  aird,  after 
r-enraiiiing  in  custody  a  corrsider-al)le  time,  he  appear-ed  before?  the  rrragistr-.-ite  at  the 
poli(;e-()irK-e,  Worship  Street,  arrd  was  then  or-der-ed  to  be  discharged  ;  that  the  plaintill' 
di<l  [420]  not  claim  title  to  the  said  laird  ;  that  he  was  only  a  coiiinrori  laborrrer- ;  and 
that  he  u.is  advised  ;iiid  believ(Ml,  thai,  if  the  ai-tiorr  was  allowed  to  pi-oceed  irr  the 
county  (-oiirt,  no  cpiestioir  of  title  to  the  said  land,  or-  any  par-t  thereof,  woirld  ar-i.se,  a-s 
the  plairrtitV  merely  sought  to  recover  eonrpeirsatiorr  for  the  false  impiisorrmcrrt  .-is 
before  meirtiorred. 

(a)   I'ur-sirant  to  the  1.!  >V  11  Vi.t.  c.  61,  s.  22. 
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The  leurned  counsel  referred  to  Bacon's  Abridgment,  Prohibition  (K),  pi.  16, 
where  it  is  said,  "In  Menchjke  v.  Stint,  2  Mod.  271,  these  things  were  agreed  by  the 
court :  1.  That,  if  any  matter  appears  in  the  declaration  which  sheweth  that  the  cause 
of  action  did  not  ari.se  infra  jurisdictioneni,  there  a  prohibition  may  be  granted  at  any 
time  :  2.  If  the  subject-matter  in  the  declaration  be  not  proper  for  the  judgment  and 
determination  of  such  court,  there  also  a  prohibition  may  be  granted  at  any  time  : 
3.  If  the  defendant,  who  intended  to  plead  to  the  jui-isdiction,  is  prevented  by  any 
artifice,  as  bj'  giving  a  short  day,  or  by  the  attorney's  refusing  to  plead  it,  itc,  or  if 
his  plea  be  not  accepted,  or  is  overruled  :  in  all  these  cases,  a  prohibition  likewise  will 
lie  at  any  time."  And  also  to  In  re  StiU  v.  Booth,  1  L.  M.  &  P.  440,  New  County 
Court  Cases,  37.5,  where  Wightman,  .1.,  .says, — "Every  writ  of  prohibition  must  shew 
grounds  on  the  face  if  it,  when  special  grounds  are  stated  on  atSdavit."  He  submitted 
that  the  application  for  the  prohibition  was  premature,  and  that  the  order  should  have 
shewn  upon  the  face  of  it  the  ground  for  the  prohibition. 

Crowder,  J.  I  am  of  opinion  that  it  is  not  necessary  that  the  oider  should  state 
the  grounds  of  the  prohibition.  It  would  be  very  inconvenient  if  it  were  .so  :  it  would 
be  introducing  a  sort  of  special  pleading,  which  would  be  productive  of  much  mischief. 
Upon  the  other  grounds,  the  rule,  I  think,  ni.ay  go,  and  also  for  a  procedendo. 

[421]  WiLLES,  J.  I  entirely  agree  that  the  order  need  not  have  shewn  upon  the 
face  of  it  the  grounds  upon  which  it  is  issued.  The  reasons  upon  which  the  applica- 
tion is  founded  are  never  stated  in  a  rule  for  a  mandamus,  or  an  order  to  arrest  tin 
absconding  debtor  under  the  1  &  2  Vict.  c.  110,  or  for  an  execution  against  a  share- 
holder in  a  joint-stock  bank  luider  the  7  &  JS  Vict.  c.  110,  s.  68  ;  and  yet,  in  all  these 
cases,  the  special  grounds  must  appear  by  affidavit.  It  would  be  introducing  needless 
doubts  and  difficulties  into  the  administration  of  the  law  to  hold  that  the  grounds  for 
the  pi'ohibition  must  appear  on  the  face  of  the  order. 

A  rule  having  accordingly  been  granted  to  set  aside  the  order  and  the  writ  of 
prohibition  issued  in  pursuance  thereof,  and  for  a  writ  of  procedendo  to  the  judge  of 
the  county-court  commanding  him  to  proceed  with  the  plaint, 

Beasley  now  shewed  cause.  He  submitted,  that,  inasmuch  as  the  affidavits  dis- 
closed a  possibility  of  the  title  to  the  land  coming  in  question,  the  jurisdiction  of  the 
county-couit  was  ousted. 

Foot  was  not  called  upon. 

Crowder,  J.  The  rule  must  be  made  absolute.  On  no  conceivable  view  of  the 
matter  could  the  title  to  the  land  come  in  question  here.  It  appears  that  the  plaintitt" 
was  in  the  habit  of  taking  sand  from  oif  a  piece  of  land  in  the  occupation  of  the 
defendant  Edward  Newman,  and  that,  being  caught  in  the  fact,  he  was  given  into 
custody  upon  a  charge  of  stealing  it.  The  charge  was  not  of  a  trespass  on  the  defen- 
dant's land,  but  of  stealing  his  property.  For  this,  the  plaintiflf  has  brought  an  ;iction 
for  false  imprisonment.  I  cannot  [422]  see  the  remotest  pos.sibility  of  any  question  of 
title  to  the  land  being  bi'ought  in  question.  The  cause  must  be  tried  in  the  county- 
court. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  title  to  the  land  could  not  possibly 
come  in  question  here.  If  the  plaint  had  been  for  a  trespa.ss  in  removing  the  plaintiff' 
from  the  land,  and  the  defendants  had  justified  under  a  plea  in  the  nature  of  molliter 
manus  imposueruut,  then  the  i-ight  to  the  possession  of  the  land  might  have  come  in 
question.  But  that  is  not  what  was  done  here.  The  plaintiff  was  not  requested  to 
leave  the  land,  but  he  was  taken  into  custody  on  a  charge  of  stealing  a  chattel  belong- 
ing to  one  of  the  defendants  on  the  land.  The  county-court  judge  might  well  enter- 
tain the  complaint,  even  though  incidentally  the  plaintiff  thought  fit  to  assert  that  the 
defendants  had  no  title  :  Ihdem  v.  Bolierts,  1  H.  Bla.  100  (cited  post,  p.  432).  But  it 
does  not  appear  that  he  had  any  intention  to  do  so. 

Byles,  J.  I  also  am  of  opinion  that  this  rule  should  be  made  absolute.  Upon 
the  affidavit  used  before  me  at  Chambers,  it  appeared  that  the  title  of  Edward 
Newman  to  the  land  was  denied  before  the  magistrate,  and  he  was  thereliy  induced 
to  dismiss  the  charge.  The  probability  that  the  same  <]uestion  would  be  raised  before 
the  county-court  induced  me  to  make  the  order.  Upon  consideration,  however,  it 
does  not  appear  to  me  that  any  question  of  title  could  arise,  and  therefore  there  is  no 
ground  for  a  prohibition. 

Kule  absolute. 
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[423]     In  the  Matter  of  a  Plaint  between  Emery  and  Barnott. 

May  6th,  1858. 

[S.  C.  -27  L.  J.  C.  P.  216  :  4  Jur.  N.  S.  G34 ;  6  W.  E.  634.     Eefetied  to,  Ilovorth 
V.  HukUffe,  [189.5]  2  Q.  B.  362.] 

A  mere  assertion  of  title  will  not  oust  the  jurisdiction  of  the  county-court :  the  title 
must  be  bona  tide  brought  into  question. — A.  was  let  into  possession  of  premises  as 
tenant  to  B.,  and  paid  him  rent.  C.  claiming  title,  A.  gave  up  possession  to  him 
in  consideration  of  a  sum  for  crops.  In  an  action  in  the  county-court  by  B.  against 
A.,  to  recover  arrears  of  rent,  and  also  possession  of  the  premises, — Held,  that 
whether  C.'s  title  could  be  set  up  or  not,  depended  upon  whether  A.  had  been 
evicted  by  title  paramount,  or  had  ^■oluntarily  yielded  up  possession. 

On  the  3lst  of  March,  18.58,  a  plaint  was  entered  in  the  countycouit  of  Shropshire 
holden  at  Market  Drayton,  and  a  summons  thereon  served  for  hearing  on  the  12th  of 
April,  in  which  William  Emery  was  plaintiti'  and  John  Barnett  defendant,  for  the 
recovery  of  a  house,  land,  and  premises  at  Stoke  Heath,  the  yearly  rent  of  such  tene- 
ment being  81.,  aiid  for  the  recovery  of  111.  6s.  3d.  rent  and  arrears  of  rent  due  from 
the  defendant  to  the  plaintift'  in  respect  of  the  same  premises.  At  the  hearing  it  was 
proved  on  behalf  of  the  plaintiff,  that  he  verbally  let  the  premises  to  the  defendant 
from  the  25th  of  March,  18-56,  at  the  yearly  rent  of  81.,  and  that  thereupon  the  defen- 
dant entered  and  occupied  the  premises,  and  in  or  about  the  month  of  February,  1857, 
paid  to  the  plaintiff  one  half-year's  rent  due  the  29th  of  September  previously;  that 
the  plaintiff  and  defendant  afterwards  signed  an  agreement  or  demise  in  writing, 
bearing  date  the  7th  of  April,  1857,  for  the  yearly  tenancy  by  the  defendant  under 
the  plaintiff  of  the  said  premises  from  the  25th  of  March,  1857,  at  the  like  rent  of  81. 
per  annum,  payable  half-yearly,  on  the  29th  of  September,  and  25th  of  March  in  every 
yeai' ;  and  it  was  one  of  the  terms  of  the  said  agreement  that  the  said  tenancy  might 
be  determined  by  either  party  upon  giving  six  months'  notice  at  Michaelmas  in 
any  3'ear. 

It  was  further  proved  on  the  part  of  the  plaintiff,  that  the  defendant  offeied  to 
give  up  po.ssession  of  the  premises  to  him  (the  plaintiff)  prior  to  the  29th  of  September, 
18.57,  upon  certain  terms  which  the  plaintiff  [424]  refused  to  agree  to ;  and  that,  on 
the  22nd  of  that  month,  it  was  vcrlwlly  agreed  between  the  defendant  and  one  James 
Dutton  (with  the  consent  of  the  plaintiff)  that  the  defendant  should  give  up  the  said 
premises  to  the  .said  James  Dutton  on  the  following  Michaelmas  Day,  and  that  |)utton 
should  pay  the  defendant  for  his  hay  on  the  premises,  and  that  the  defendant  should 
pay  the  rent  of  the  pi'cmises  to  Michaelmas  Day  ;  but  that  the  defendant  did  not  carry 
out  tiie  said  agreement,  but,  on  the  contrary,  gave  up  the  po.ssession  of  the  premises 
previously  to  the  said  Michaelmas  Day  to  one  .loiui  Stones,  wlio,  it  was  alleged  claimed 
to  l)e  entitled  thereto. 

It  was  also  proved,  that,  on  the  29th  of  September,  1857,  the  plaintiff  gave  the 
defendant  a  notice  to  quit  at  the  then  next  Lady  Day ;  and  that,  on  the  2Tid  of 
October,  1857,  a  distress  was  levied  on  the  premises  for  81.,  a  year's  rent  due  on  the 
29th  of  September,  under  which  distress  certain  goods  were  seized  and  sold. 

On  behalf  of  the  defendant,  it  was  proved  that  John  Stones  had,  after  the  signing 
by  the  defendant  of  the  agreement  above  mentioned  claimed  to  ))e  owner  of  the 
premis(?s,  and,  in  June,  1857,  gave  iiim  notice  not  to  pay  any  more  rent  to  any  one  : 
that  the  defendant  ;ifterwards  informeil  tlic  plaintiff  of  Stones's  claim  ;  and  tliat  the 
defendant  had  delivered  the  possession  of  the  premises  to  Stones,  or  to  .some  person 
on  his  behalf. 

On  the  part  of  the  defendant  it  was  objected,  on  the  authority  of  a  case  of 
Mountumj  v.  CoUkr,  I  Ellis  it  B.  030,  that,  tlie  title  to  the  land  being  bona  lidc  in 
question,  the  judge  of  the  county-court  li.id  no  jurisiiictioii  to  determine  (he  plaint. 
The  judge  thereupon,  conceiving  that  tlie  title  was  in  question,  liclil  ijial  he  h.id  no 
jurisdiction,  and  accordingly  declined  to  proceed. 

Prentice,  on  a  former  day  in  this  term,  upon  an  alii  [425]  davit  of  those  facts, 
obtained  a  rule  calling  upon  the  judge  of  tlio  county-court  and  the  defendant  respec- 
tively to  shew  cause  "  why  the  said  judge  should  not  hear  and  determine  the  said 
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plaint,  and  why  such  order  should  not  be  made  as  to  the  costs  of  and  occasioned  by 
this  application  to  the  court  as  to  the  court  should  seem  fit "  (a). 

ITnthank  now  shewed  cause,  upon  an  affidavit  stating,  that,  upon  the  hearing  of 
the  cause,  it  was  proved,  on  cross-examination  of  the  plaintift"'s  son,  that  the  defendant 
had,  in  June  or  July,  1857,  informed  him  that  a  person  of  the  name  of  Stones  had 
demanded  possession  of  the  premises  sought  to  be  recovered  in  the  action,  and  given 
him  due  notice  not  to  pay  any  more  rent  to  the  plaintiff,  and  that  the  defendant  had 
given  up  possession  of  the  premises  to  Stones,  who  was  then  in  possession  thereof,  and 
that  he  believed  the  notice  received  from  Stones  was  after  the  defendant  had  signed 
the  agreement  of  the  7th  of  April,  1857  :  That,  on  the  conclusion  of  the  plaintiff's  case, 
it  was  objected,  on  the  [426]  part  of  the  defendant,  that  the  judge  of  the  county-court 
had  no  jurisdiction  to  determine  the  plaint,  on  the  ground  that  the  title  to  the  said 
premises  was  in  question  ;  but  the  judge  said,  that,  before  he  decided  that  the  title 
was  in  question,  he  must  be  satisfied  that  the  claim  was  made  bona  fide,  and  he  should 
require  some  evidence  in  support  of  such  claim  :  That  it  was  then  proved  on  behalf  of 
the  defendant,  that  Stones,  accompanied  by  an  attornev,  in  or  about  the  month  of 
June,  1 857,  called  upon  the  defendant  at  Stoke  Heath,  and  demanded  possession  of 
the  said  premises,  and  gave  the  defendant  notice  not  to  pay  any  more  rent  to  the 
plaintiff';  and  that,  in  pursuance  of  such  demand  and  notice,  the  defendant  had, 
previously  to  the  29th  of  September,  1 857,  upon  Stones  agreeing  to  pay  him  for  his 
growing  crops,  yielded  up  possession  of  the  said  premises  to  Stones :  That  it  was 
further  proved  on  behalf  of  the  defendant,  that  Stones  was  then  in  possession  of  the 
premises,  which  he  claimed  as  heir-at-law  of  his  father,  John  Stones,  deceased,  who 
claimed  under  the  will  of  Francis  Stones,  deceased  :  That  the  defendant  was  prepared, 
by  the  will  of  Francis  Stones,  and  by  farther  evidence,  to  shew  that  the  question  of 
title  was  raised  bona  fide,  and  that  the  claimant  John  Stones  was  the  person  really 
entitled  to  the  premises  :  And  that  the  judge,  being  satisfied  that  the  claim  was  made 
bona  fide,  and  that  the  title  to  land  did  come  in  question,  declined  further  to  proceed 
with  the  cause,  saying  that  he  had  no  power  to  inquire  into  the  validity  of  such  title. 

As  a  general  rule,  no  doubt,  a  tenant  is  estopped  from  disputing  the  title  of  the 
landlord  bj'  whom  he  has  been  let  into  possession.  But  that  which  took  place  here, 
assuming  Stones  to  have  had  a  good  title,  was  equivalent  to  an  eviction.  The  question 
therefore  was,  whether  he  was  a  mere  trespasser,  or  a  person  [427]  ha\'ing  title.  In 
Mounlnoy  v.  Collier,  1  Ellis  &  B.  630,  a  plaint  was  brought  in  a  county-court  for  use 
and  occupation.  It  appeared  that  the  plaintiff  demised  the  premises  to  the  defendant 
for  a  year  from  Michaelmas,  1 850,  and  the  defendant  occupied  from  that  date  up  to 
the  time  of  the  trial.  The  defendant  paid  the  rent  to  the  plaintifl'  for  the  lialf-year 
up  to  Lad_v  Da}',  1851,  liut  i-efused  to  pay  rent  afterwards.  It  was  proved  that  one 
J.,  claiming  to  be  the  plaintiff's  landlord,  had  given  the  plaintiff"  notice  to  quit,  expiring 
at  Lady  Day,  1851,  and  ordered  the  defendant  not  to  pay  the  plaintifi'any  rent  after 
that  day  ;  and  that  the  plaintifi'  and  C,  a  deceased  occupant  of  the  premises  in  question, 
had  paid  10s.  rent  to  J.  The  plaintiff  contended  that  this  payment  was  for  a  part 
only  of  the  premises  ;  the  defendant,  that  it  was  for  the  whole.  The  defendant  offered 
to  prove  by  declarations  of  C,  the  deceased  tenant,  that  C.  paid  rent  for  the  whole. 
The  judge  rejected  the  evidence ;  but  gave  judgment  for  the  defendant,  on  the  ground 
that  the"plaintift''s  title  had  expired  as  to  part,  and  that  the  rent  was  not  apportionable. 
On  appeal  on  a  case  stating  the  above  facts,  it  was  held  that  the  judgment  could  not 
be  supported  ;   that  the  evidence  ought  to  have  been  received  ;    and  that  if,  when 

(o)  The  43rd  section  of  the  19  &  20  Viet.  c.  108,  enacts  that  "no  writ  of 
mandamus  shall  henceforth  issue  to  a  judge  or  an  officer  of  the  eounty-court  for 
refusing  to  do  any  act  relating  to  the  duties  of  his  office  ;  but  an}'  party  requiring 
such  act  to  be  done  may  apply  to  any  superior  coTUt,  or  a  judge  thereof,  upon  an 
affidavit  of  the  facts,  for  a  rule  or  summons  calling  upon  such  judge  or  officer  of  a 
county-conrt,  and  also  the  party  to  be  affected  by  such  act,  to  shew  cause  why  such  act 
should  not  be  done ;  and  if  after  the  service  of  such  rule  or  summons  good  cause  shall 
not  be  shewn,  the  superior  court  or  judge  thereof  may  by  rule  or  order  direct  the  act 
to  be  done  ;  and  the  judge  or  officer  of  the  county-court,  upon  being  served  with  such 
rule  or  orcler,  shall  obey  the  same,  on  pain  of  attachment ;  and,  in  anj'  event,  the 
superior  court  or  the  judge  thereof  may  make  such  order  with  respect  to  costs  as  to 
such  court  or  judge  shall  seem  fit." 
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received,  it  shewed  that  the  defence  was  bona  tide,  it  would  sutticieiitly  raise  a  question 
of  title  to  deprive  the  county-court  of  jui'isdiction  under  the  statute  9  Si.  10  Vict.  c.  9.5, 
s.  58.  [Willes,  J.  Kent  was  clairaed  here  for  si.x  months  after  the  tenant  gave  up 
possession.]  Yes.  [Byles,  J.  Must  not  the  tenant,  before  the  estoppel  ceases,  deliver 
up  the  possession  to  the  person  from  whom  he  received  it?]  No  case  has  held  that 
the  tenant  is  bound  to  resist  a  bona  tide  claim  of  title.  [Crowder,  J.  To  discharge 
the  tenant,  there  must  be  an  actual  eviction,  or  something  tantamount  to  it :  Carpenter 
V.  Parker,  ante,  vol.  iii.  p.  206.  [428]  In  Moimtnoij  v.  Collier,  the  title  had  expired. 
But,  may  the  tenant  in  any  case  hand  over  possession  to  a  claimant?]  In  the  case  of 
a  lease  by  mortgagor,  if  the  mortgagee  gives  notice  of  his  claim,  the  lessee  ceases  to 
be  liable  on  his  covenants.  [Crowder,  J.  That  is  eviction  by  title  paramount.]  The 
tenant  is  in  no  case  bound  to  incur  costs  to  free  himself  from  adverse  claims.  [Byles,  J. 
In  Doe  (J.  Knight  v.  Ladi/  Smythi',  4  M.  &  Selw.  347,  it  was  held  that  a  third  person 
cannot  defend  as  landlord  upon  the  trial  of  an  ejectment,  where  it  appears  that  the 
tenant  in  possession  came  in  as  tenant  to  the  lessor  of  the  plaintift"  and  paid  rent  to 
him  under  an  agreement  which  has  expired.  Bovill,  Q.  C.  Doe  d.  BuUen  v.  Mills, 
•2  Ad.  &  E.  17,  4  N.  &  M.  7.5,  1  M.  &  Rob.  385,  comes  nearer.  There,  A.  having, 
without  title,  entered  upon  land,  and  built  a  cottage,  afterwards  accepted  a  lease  (by 
indenture)  from  B.  :  C.  claiming  the  land  as  his  own,  paid  to  A.  201.  to  give  up  the 
possession  to  him  :  and  it  was  held  (in  ejectment  on  the  demise  of  B.  against  C),  that 
A.  had  estopped  himself  from'controverting  the  title  of  B.,  and  that  C.  was  bound  by 
the  estoppel,  as  having  come  in  under  and  received  the  possession  from  B.  Crowder,  J. 
Does  not  the  tenant  controvert  the  title  of  his  landlord  by  giving  up  the  possession  to 
a  stranger?  Byles,  J.  In  iJoe  d.  Manton  v.  Austin,  9  Bingh.  41,  2  M.  &  .Scott,  107, 
one  T.  held  premises  under  a  lease  from  one  B.,  and  paid  rent  to  B.  and  to  his  personal 
representatives  after  his  death  :  on  the  expiration  of  the  lease,  T.  surrendei'ed  the 
premises  to  the  defendants  :  and  it  was  held  that  the  defendants  could  not  dispute 
the  title  under  which  T.  came  in.  Tindal,  C  J.,  there  says:  "The  ])rinciple  is,  that 
a  tenant  shall  not  contest  his  landlord's  title  :  on  the  contrary,  it  is  his  duty  to  defend 
it.  If  he  objects  to  such  title,  let  him  go  out  of  possession."]  That  is  a  totiilly  ditlerent 
case  :  there,  the  third  party  came  [429]  in  by  assignment  under  the  tenant.  The  court 
cannot  interfere,  unless  they  can  cleai'ly  see  that  the  title  could  not  come  in  question. 
The  question  the  judge  will  have  to  try  will  Ije,  whether  there  was  an  eviction  by  title 
paramount  oi'  not.  The  50th  section  of  the  19  &  20  Vict.  c.  108,  gives  the  landlord 
the  o[)tion  of  proceeding  for  the  reco^■ery  of  po.ssession  against  the  tenant  or  "any 
person  holding  oi'  claiming  by,  through,  or  inider  him."  Here,  Stones  is  not  claiming 
by,  through,  or  under  Barnett.  iOmery  caiuiot  place  himself  in  a  better  position  by 
proceeding  against  the  defendant,  than  if  he  had  proceeded  against  Stones;  and,  if 
this  action  had  been  brought  against  Stones,  the  title  clearly  would  be  in  ([uestion. 
[Byles,  J.  If  the  tenant  had  merely  walked  out,  and  Stones  had  walked  in.  Stones 
would  not  have  been  estopped  from  denying  p]niery's  title.  But  here  Stones  came  in 
under  an  arrangement  with  the  tenant]  The  tran.saction  was  bona  tide.  Unless  the 
court  can  say  that  it  is  inipo.ssible  that  the  title  can  come  in  question,  the  case  cannot 
be  sent  back  to  the  county-court.  It  would  be  an  usurpation  upon  the  jurisdiction  of 
th<it  court  to  try  the  i|uestion  of  bona  tides  heie. 

Bovill,  C^).  C,  and  Brentice,  in  sui)])(irt  of  the  rule.  The  defendant  takes  })remise8 
of  the  plaintiff,  pays  him  rent,  and  submits  to  a  distix'ss  for  subsequent  rent.  He  is 
therefore  clearly  estopped  from  disputing  his  landlord's  title.  The  rent  was  ])ayable 
half-yearly,  on  the  29th  of  September  iuid  the  25th  of  March.  The  action  in  the 
county-court  was  brought  to  recover  half  a  year's  rent  due  for  a  period  during  which 
the  defendant  actually  occu])ied  the  iiiemises,  and  for  a  half-year  accruing  since,  and 
also  to  recover  possession  of  the  premises.  The  answer  attempted  to  be  set  up,  is, 
that  the  defendant  has  yielded  up  the  possession  of  the  land  [430]  to  a  stranger,  in 
conse(|ucnce  of  a  claim  of  title,  and  in  consideratioTi  of  a  payment  of  201.  What  right 
ciin  the  tenant,  or  any  one  let  in  by  him  under  such  circumstances,  possibly  have  to 
setup  a  title  adverse  to  the  admitted  title  of  the  landloid!  (Williams,.!.  Suppose 
this  h;ul  been  an  action  for  the  rent  only,  and  the  tenant  had  pleaded  an  eviction  by 
title  paramount, — would  there  be  here  any  evidence  to  go  to  liie  jury  I|  Certainly 
not.  [W  illiams,  .).  I  hat  seems  to  i)e  the  whole  (piestion  If  there  is  any  evidence 
to  go  to  a  jmy  of  an  eviction  by  title  paramount,  the  issue  cannot  be  tried  in  the 
county-court.]     In  order  to  oust  the  juri.sdiclion  of  the  county-court,  it  is  not  enough 


1152  IN    RE    EMERY    AND   BARNETT  4  C.  B.  (N.  S.)  431. 

that  a  claim  of  title  is  suggested  ;  but  the  proviso  iu  the  9  &  10  Vict.  e.  95,  s.  58,  as  to 
actions  "  iu  which  the  title  to  any  hereditaments  shall  be  iu  question,"  extends  only 
to  actions  in  which  the  question  of  title  actually  arises  in  the  course  of  the  trial : 
Latham  v.  Speddin^,  1 7  Q.  B.  440. 

WiLLlAJis,  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  Upon  looking 
at  the  afiBdavits,  it  seems  to  be  quite  clear  that  the  judge  declined  to  hear  and  decide 
the  case.  He  appears  to  have  thought  that  a  question  of  title  arose,  and  that  he  had 
no  jurisdiction,  as  soon  as  he  was  satisfied  that  a  bona  fide  claim  to  the  property  was 
set  up  by  a  third  party.  He  considered  that  a  change  of  possession  was  enough  to 
make  him  hold  his  hand.  I  am,  however,  of  opinion  that  he  ought  to  have  gone 
further,  and  inquired  whether  the  defendant  left  the  premises  by  compulsion  of  Stones, 
the  claimant,  or  voluntarily.  If  he  found  that  the  defendant  was  turned  out,  then 
the  question  of  title  would  have  arisen,  and  the  case  would  have  come  to  a  point  at 
which  the  jurisdiction  of  the  county -court  ceased,  and  the  judge  ought  not  to  have 
heard  any  more.  If,  on  the  other  hand,  he  found  that  the  tenant  went  out  voluntarily, 
and  [431]  that  the  possession  was  changed  under  an  arrangement  between  the  tenant 
and  Stones,  under  which  the  former  was  to  get  a  sum  of  money  for  going  out,  no 
question  of  title  could  arise,  because,  by  the  ordinary  and  well-known  rule  of  law,  both 
the  tenant  and  Stones  would  be  estopped  from  disputing  the  landlord's  title. 

Cro\\'der,  J.  I  am  of  the  same  opinion.  The  judge  of  the  county-court  seems 
to  have  proceeded  upon  the  notion  that  a  bona  fide  claim  of  title  was  sutiicient  to 
oust  his  jurisdiction.  That  is  clearly  a  mistake.  The  language  of  the  58th  section  of 
the  9  &  10  Vict.  c.  95  is,  where  the  title  to  land  '"is  in  question."  Xow,  it  appears 
here  that  the  defendant  was  let  into  possession  of  the  premises  as  tenant  under  the 
plaintiff,  and  that  a  person  named  Stones,  claiming  to  be  entitled  to  them,  induced  the 
tenant  to  go  out  and  give  up  possession  to  him.  AA'hen  the  matter  came  before  the 
county-court.  Stones  having  thus  been  let  in,  he  made  what  the  judge  thought  was  a 
bona  tide  claim,  and  so  he  held  that  his  jurisdiction  was  at  an  end.  It  is  a  clear  rule 
of  law,  that  a  tenant  cannot  be  allowed  to  dispute  his  landlord's  title.  And,  if  the 
tenant  voluntarily  lets  another  into  possession,  the  person  so  let  in  is  in  the  same 
position  as  the  tenant  himself,  and  is  equally  estopped.  Here,  it  appears  that  Stones, 
the  person  claiming  title,  came  in  after  a  notice  to  the  tenant  not  to  pay  rent  to  the 
plaintiff,  and,  further,  that  he  promised  to  pay  the  tenant  something  for  the  crops. 
The  tenant,  it  seems,  was  anxious  to  get  out  of  possession,  and  had  offered  terms  to 
his  landlord.  There  was  some  evidence,  therefore,  that  Stones  was  let  in  voluntiirily 
by  the  defendant.  It  was  the  duty  of  the  judge,  under  these  circumstances,  to  decide 
the  first  question,  viz.  whether  the  letting  Stones  in  was  the  voluntary  act  of  the 
defendant,  or  whether  Stones  entered  compulsorily  :  [432]  in  shoi  t,  whether  there 
was  an  e\'iction  by  title  pjiiamount.  If  Stones  came  in  by  the  permission  of  the 
tenant,  he  would  be  in  no  better  position  than  the  tenant  himself.  But,  if  the  judge 
arrived  at  the  conclusion  that  Stones  was  in  bv  compulsion,  then  he  would  have  said 
that  the  title  to  the  land  was  in  question.  The  case  must,  therefore,  go  back.  As  to 
a  portion  of  the  claim  for  rent,  viz.  for  the  half-year  during  which  the  defendant  was 
in  aetual  occupation  of  the  premises,  the  judge  was  at  all  events  bound  to  hear 
the  matter. 

WiLiES,  J.  I  am  of  the  same  opinion.  The  matter  may  be  tested  in  this  way. 
If  the  county-court  judge  had  decided  in  fa\our  of  the  landlord,  and  a  prohibition 
had  been  moved  for,  in  order  to  sustain  the  application  it  must  have  been  shewn  that 
the  judge  disposed  of  a  question  of  title,  and  not  merely  that  a  claim  of  title  was 
made  before  him  :  and  for  this  reason  ;  the  question  of  eviction  depends  upon  two 
things, — first,  whether  the  party  evicting  has  a  good  title, — secondly,  whether  the 
tenant  is  compelled  to  quit  against  his  will.  Without  proposing  to  offer  any  opinion 
as  to  what  ought  to  be  the  decision  of  the  county -court  judge,  I  will  merely  observe 
that  it  is  only  necessary  to  look  at  the  aflidavits  to  see  that  the  tenant  was  far 
from  being  unwilling  to  go  out.  It  will,  however,  be  for  the  judge  to  determine 
that.  If  the  tenant  voluntarily  withdrew,  the  case  will  be  disposed  of  without  deter- 
mining the  title.  In  Duten.-i  v.  Eoberfs,  1  H.  Blac.  100,  it  was  held,  that,  where  the 
subject  of  a  suit  in  an  inferior  court  is  within  its  jurisdiction,  the  circumstance  of 
a  matter  incidentally  arising  in  the  course  of  the  proceedings  which  is  out  of  its 
jurisdiction,  will  not  afford  ground  for  a  prohibition,  unless  it  be  shewn  that  the  coiul 
is  proceeding  to  adjudicate  thereon. 
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Byles,  J.  I  am  of  the  same  opinion.  The  judge  of  [433]  the  county-court  has 
not  consideierl  the  question  of  eviction  at  all.  He  seems  to  have  thought  that  the 
transaction  amounted  to  a  defence  not  only  to  the  claim  for  the  half-year's  rent  which 
acciued  after  the  alleged  eviction,  but  that  the  estoppel  would  override  the  whole 
rent  due.  As  to  the  first  half-year,  the  matter  clearly  must  go  back.  The  decision 
of  the  county-court  judge  as  to  the  rest  depends  upon  the  question  whether  or  not 
there  was  a  voluntary  relinquishment  of  possession  by  the  tenant.  Htones's  making 
a  claim  of  title,  if  the  tenant  voluntarily  yielded  to  it,  would  not  oust  the  jurisdiction 
of  the  county-coui-t.  The  defendant  must  al.so  shew  that  he  was  turned  out,  and  that 
under  a  claim  of  title  paramount ;  and,  further,  that  that  claim  was  well  founded. 
Upon  both  questions,  therefore,  it  is  clear  that  the  judge  has  misconceived  his  duty, 
and  the  ease  must  go  back  to  the  county -court. 

Bovill,  for  the  plaintiti',  prayed  that  the  rule  might  be  made  absolute  with  costs. 

WiLLE.s,  J.  The  necessity  for  the  application  arises  from  the  fault  of  the  judge,— 
a  judge  of  a  court  of  record, — who  mistakenly  supposed  that  he  had  no  jurisdiction. 
It  is  not,  therefore,  a  case  for  costs. 

Hule  absolute,  without  costs. 

[434]    Newman  v.  Rook  ;  The  Vestry  of  St.  Mattheav,  Bethnal  Green, 
Garnishees.     May  8th,  1858. 

Quaere,  whether  a  notice  of  attachment  out  of  the  Lord  Mayor's  court,  London,  is  any 
answer  to  an  order  under  the  garnishee  clauses  of  the  Common  Law  Procedure  Act, 
1854,  17  1%  18  Vict.  c.  1251 — At  all  events,  service  of  such  a  notice  upon  the  vestry- 
clei-k  of  a  parish  without  the  limits  of  the  citj'  can  have  no  operation  upon  a  debt 
due  fi'oiii  the  vestry  to  the  judgment-debtor. — To  entitle  the  garnishee  to  a  writ 
under  s.  64  he  must  satisfy  the  court  or  jmlge  that  he  has  a  real  ground  for  dis- 
puting his  liability  for  the  debt. 

Judgment  having  been  recovered  by  Newman  against  Rook  for  a  debt  of  1521.  10s., 
and  there  being  a  sum  of  791.  8s.  9d.  due  to  the  defendant  from  the  vestry  of  the 
parish  of  St.  Matthew,  Bethnal  Green,  a  summons  was  taken  out  on  the  28th  of  Apiil, 
requiiing  the  vestry  to  shew  cause  why  the  debt  should  not  be  attached  under  the 
garnishee  clauses  of  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125(a). 

(a)  The  60th  section  enacts  that  "it  shall  be  lawful  for  any  creditor  who  has 
obtained  a  judgment  in  any  of  the  superior  courts  to  apply  to  the  court  or  a  judge 
for  a  rule  or  order  that  the  judgment-debtor  should  be  orally  examined  as  to  any 
and  what  debts  are  owing  to  him,  before  a  master  of  the  coint,  or  such  other  person 
as  the  court  or  judge  shall  appoint ;  and  the  court  or  judge  may  make  such  rule  or 
order  for  the  examination  of  such  judgment-debtor,  and  for  the  production. of  any  books 
or  documents,  and  the  e.vamination  shall  bo  conducted  in  the  same  manner  as  in  the 
case  of  an  oral  examination  of  an  opposite  party  before  a  master  under  this  act." 

The  Gist  section  enacts  that  "it  shall  be  lawful  for  a  judge,  upon  the  ex  parte 
application  of  such  judgment-ci'cditor,  cither  before  or  after  such  oral  examination, 
and  upon  affidavit  l>y  himself  or  his  attorney  stating  that  judgment  has  been  recovered, 
and  that  it  is  still  un.satisticd,  and  to  what  amount,  and  that  any  other  person  is 
indebted  to  the  judgment-debtor,  and  is  within  the  jurisdiction,  to  oidcr  that  all  debts 
owing  or  accruing  from  such  third  person  (hereinafter  calle<l  the  garnishee)  to  the 
judgmentrdebtor  shall  be  attached  to  answer  the  judgment  debt ;  and  by  the  same  or 
any  subse(pient  order  it  may  be  ordered  that  the  garni.shee  .shall  appear  before  a  judge 
or  a  miister  of  the  court,  as  such  judge  shall  appoint,  to  shew  cause  why  he  should  not 
pay  the  judgment-creditor  the  debt  due  from  him  to  the  judgment-debtor,  or  so  much 
thereof  as  may  be  sutlicient  to  .satisfy  the  judgment-debt." 

Tlu!  (i2nd  section  enacts  that  "service  of  an  order  that  debts  due  or  accruing  to 
the  ju<lgment^debtor  shall  be  attached,  or  notice  thereof  to  the  garnishee,  in  such 
manner  as  the  judge  shall  direct,  shall  bind  such  delit  in  his  hands." 

And  the  O.'ird  section  enacts,  that,  "if  the  gainishee  does  not  foithwitli  ])ay  into 
court  the  amount  due  from  him  to  the  judgment-debtor,  or  an  amount  equal  to  the 
judgment  debt,  and  does  not  dispute  the  dclit-  due  or  claimed  U)  he  dui!  from  him  to 
the  judgment-debtor,  or  if  he  does  ni)t   iqipcai'  upon  summons,  then  the  judge  may 

C.  P.  xvni.— ,37 
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The  vestry-clerk  [435]  admitted  that  791.  8s.  9d.  was  due  from  the  vestry  to  Rook, 
but  alleged,  that,  on  the  21st  of  April  last,  he  as  such  vestry-clerk  was,  when  within 
the  jurisdiction  of  the  Lord  Mayor's  court,  London,  served  with  an  attachment  issuing 
out  of  that  court  against  the  said  vestry,  in  an  action  wherein  one  Goodwin  was 
plaintiff,  and  Rook  was  defendant,  and  the  vestry  garnishees,  whereby  all  such 
moneys,  goods,  and  effects  as  the  vestry  then  had,  or  which  thereafter  should  come 
into  their  hands  or  custody,  of  Rook,  were  attached  to  answer  Goodwin  in  a  plea  of 
debt,  and  that  the  debt  sworn  to  by  Goodwin  was  281.  12s.  The  learned  judge 
(AVilliams,  J.)  thereupon  made  an  order  for  the  payment  over  of  the  balance  onl}'. 

Beasley  now  moved  foi'  a  rule  calling  upon  the  vestry  as  garnishees  to  pay  over 
the  281.  12s.  A  simple  notice  of  an  attachment  is  no  answer  to  an  application  under 
this  statute.  [Willes,  J.  The  operation  of  the  statute  is  to  give  the  judgment- 
creditor  the  same  rights  exactly  as  the  judgment-debtor  himself  had.  Williams,  J. 
The  question  is,  whether,  in  order  to  make  the  attachment  [436]  from  the  Lord 
Mayor's  court  effectual  against  the  order  of  this  court  under  the  statute,  theie  must 
not  be  an  execution  executed  :  Wetter  v.  Ihickcr,  4  J.  B.  Moore,  172,  1  B.  &  B.  491 ; 
Magmth  v.  Hardi/,  4  N.  C.  782,  6  Scott,  627,  6  Dowl.  P.  C.  749  ;  JVebb  v.  Hmrell, 
4  C.  B.  287.]  It  is  clear,  that  the  notice  of  attachment  could  not  be  pleaded  in  bar 
to  an  action  brought  by  the  judgmentdebtor  to  recover  the  debt.  It  is  a  mere 
inchoate  lien.  The  62nd  section  of  the  17  &  18  Vict.  c.  12.5,  binds  the  debt  in  the 
hands  of  the  garnishee  from  the  service  of  the  order ;  but  there  is  no  such  general 
law  in  favour  of  the  attachment  out  of  the  Lord  Mayor's  court.  [Willes,  J.  In  Hohms 
V.  Tvtton,  5  Ellis  &  B.  6.5,  it  was  held  that  the  effect  of  s.  62  is,  that  the  service  binds 
the  debt  so  as  to  render  the  judgment^creditor  a  creditor  having  security  for  his  debt 
within  s.  184  of  the  Bankrupt  Law  Consolidation  Act,  1849,  but  does  not  give  him  a 
lien  so  as  to  bring  him  within  the  exception  in  that  section,  and  consequently  that  the 
judgment-creditor  could  not  prevail  against  the  assignees.  In  Ilirsch  v.  Coates,  18  G.  B. 
7-57,  this  court  held  that  an  older  upon  a  garnishee  under  the  63rd  section  has  no 
operation  upon  debts  of  which  the  judgment-debtor  has  already  divested  himself  by 
assignment.  The  question  is  whether  a  debt  attached  is  not  in  the  same  condition  as 
if  assigned.]  In  Locke  on  Attachment,  20,  it  is  said,  that,  "when  an  action  is  com- 
menced by  the  defendant  in  the  attachment  against  the  garnishee,  it  is  a  sufficient 
answer  by  the  garnishee  to  such  action,  to  plead  and  prove  a  recovery  by  foreign 
attachment  at  the  suit  of  a  creditor  of  the  plaintiff  (the  defendant  in  the  attachment), 
and  that  such  creditor  had  execution  of  the  sum  recovered  according  to  the  custom  of 
London,  and  that  such  execution  was  executed  of  the  moneys  or  goods  in  the  hands 
of  the  garnishee.  But,  when  no  execution  is  sued  against  the  garnishee,  the  [437] 
plaintiff  may  proceed  to  judgment  and  execution  against  the  defendant,  and  in  like 
maimer  the'  defendant  may  sue  the  garnishee  for  his  debt,  notwithstanding  the 
unexecute:^  judgment.  Certified  in  writing  by  Brooke,  Recorder,  in  the  case  of 
Boherthon  v.  Norroy,  King-at-Arms,  7  Ed.  6,  2,'"'  Dyer,  83  a.  A  simple  attachment 
confers  no  title  :  it  is  merely  the  commencement  of  an  action.  Besides,  here  the  debt 
was  not  susceptible  of  attachment  at  all  in  the  Lord  Mayor's  court.  The  vestry  of 
St.  Matthew,  Bethnal  Green,  are  not  within  the  jurisdiction  of  that  court.  A  service 
upon  the  vestry-clerk,  who  happened  to  be  in  the  city,  was  no  service  upon  the 
vestry. 

Barnard  shewed  cause  in  the  first  instance.  The  judgmentrdebtor  has  filed  a 
declaration  of  insolvency,  and,  consequently,  according  to  Holmes  v.  Tutton,  5  Ellis  & 
B.  65,  if  an  adjudication  takes  place,  the  debt  will  pass  to  the  assignees,  even  if  the 
court  make  the  order  as  prayed.  It  is  only  where  the  garnishee  admits  that  he  has 
in  his  hands  money  of  the  judgment-debtor,  that  the  court  will  make  an  order  under 
s.  61.  The  case  of  a  disputed  liability  is  provided  for  by  s.  64,  which  enacts,  that, 
"if  the  garnishee  disputes  his  liability,  the  judge,  instead  of  making  an  order  that 
execution  shall  issue  [under  s.  63],  may  order  that  the  judgment-creditors  shall  be  at 
liberty  to  proceed  against  the  gai-nishee  by  writ,  calling  upon  him  to  show  cause  why 
there  should  not  be  "execution  against  him  for  the  alleged  debt,  or  for  tlie  amount  due 
to  the  judgmentrdebtor  if  less  than  the  judgment-debt,  and  for  costs  of  suit;  and  the 

order  execution  to  issue,  and  it  may  be  sued  forth  accordingly,  without  any  previous 
writ  or  process,  to  levy  the  amount  due  from  such  garnishee,  towards  satisfaction  of 
the  judgment-debt." 
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proceedings  upon  such  suit  shall  be  tlie  same,  as  nearly  as  may  be,  as  upon  a  writ  of 
revisor  issued  under  the  Common  Law  Procedure  Act,  1852."  [Crowder,  J.  There 
can  be  no  need  for  such  an  inquiry  if  the  facts  are  undisputed.]  The  parties  ought 
not  to  be  [438]  fleprived  of  the  opportunity  of  putting  their  defence  upon  the  record. 
[Willes,  J.  To  entitle  the  garnishee  to  have  recourse  to  the  64th  section,  there  nuist 
be  a  substantial  dispute.]  They  dispute  their  liability  to  pay  the  money  to  this  judg- 
ment-creditor. I  Williams,  J.  Arc  the  vestry  of  St.  Matthew,  Bethnal  Green,  debtors 
within  the  jurisdiction  of  the  Lord  Mayor's  court  ?]  They  were  properly  served  by 
their  clerk  within  the  jurisdiction.  [Willes,  J.  They  are  not  a  corporation.]  Under 
the  Metropolis  LokiI  Management  Act,  18  &  19  Vict.  c.  120,  the  district  board  of 
works  is  a  corporate  body  ;  and  bj'  the  220th  section  it  is  enacted  that  "any  summons 
or  notice,  or  any  writ  or  other  process  at  law  or  in  equity,  or  any  other  matter  or 
thing  whatsoever  required  to  be  served  upon  the  metropolitan  board  of  works,  or  any 
district  board  or  vestry,  may,  unless  herein  otherwise  provided,  lawfully  be  served  by 
delivering  the  same  personally  to  the  clerk  of  such  respective  board  or  vestry,  or  by 
leaving  the  same  at  the  principal  office  of  such  board  or  vestry."  [Williams,  J.  To 
entitle  you  to  a  writ  under  the  6-tth  section  of  the  Common  Law  Piocedure  Act,  1854, 
you  must  .satisfy  the  court  or  a  judge  that  thei'e  is  just  ground  for  ordering  the  writ 
to  issue.  The  question  here  is,  whether  it  is  a  just  ground  for  disputing  your  liability 
to  pay  this  debt  to  the  judgment-ei'editor,  that  you  surmise  that  a  foreign  attachment 
is  pending.]  There  is  a  material  distinction  between  an  attachment  of  money  and  an 
attiichment  of  goods  :  in  the  case  of  the  latter,  to  be  subject  to  attachment,  they  must 
be  within  the  jurisdiction  ;  but,  in  the  case  of  the  former,  it  is  enough  that  the  debtor 
is  within  the  jurisdiction  when  served  with  the  notice.  For  instance,  a  man's  account 
at  a  West-end  banker's  may  l)e  attached  by  a  service  upon  one  of  the  firm  within  the 
jurisdiction  ;  it  being  supposed  that  he  has  [439]  the  debt  in  his  pocket.  [Willes,  J. 
Is  eveiy  member  of  a  corporation  supposed  to  carry  all  the  debts  of  the  corporation  in 
his  pocket?  And,  does  the  same  presumption  extend  to  the  clerk?]  It  is  a  fiction 
which  the  custom  of  London  sanctions,  with  a  view  to  favouring  commerce. 

Williams,  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  The 
circumstances  of  the  case  are  these  : — A  judgment  having  been  obtained  against 
Rook,  the  ordinary  proceeding  takes  place  under  the  Common  Law  Procedure  Act, 
1854,  to  attach  a  debt  in  the  hands  of  third  parties.  The  garnishees  dispute  their 
liability,  on  the  ground  that  the  debt  has  been  attached  by  process  out  of  the  Lord 
Mayor's  court,  and  contend  that  that  is  ground  sufficient  to  induce  the  judge  to  direct 
a  writ  to  issue  under  the  64th  section.  I  am  of  opinion  that  the  meaning  of  tliat 
clause  is,  that,  instead  of  ordering  execution  to  i.ssue  against  the  garnishee,  the  judge 
may  in  his  di.scretiou,  if  he  thinks  there  is  sound  reason  to  believe  that  the  garnishee 
has  ground  for  disputing  his  lialjility,  direct  a  writ  to  i.ssue.  Now,  here,  the  only 
reason  suggested  why  the  money  should  not  he  paid  over  is,  that  the  debt  has  been 
attached  in  the  Lord  Mayor's  court.  To  this  it  is  answered,  and  1  think  successfully, 
that  the  attachment  is  altogether  void,  as  not  being  authoi'ized  by  the  custom  of 
London,  as  certified  to  the  court  liy  Serjt.  Brooke,  the  rccoiiler,  in  the  case  of 
Koherthoii,  v.  A'orroi/,  Kiwi-al-Arms,  Dyer,  83  a.  The  custom  so  cei'tified  is,  "  that,  if  a 
man  sue  another  before  the  mayor,  itc,  and  a  third  j)ers()n  is  indebted  to  the  defen- 
dant in  as  much  as  the  suit  of  the  plaintiti'  is  for,  and  by  the  custom  of  the  law  of 
attachment  the  third  person  is  condemned,  and  judgment  given  against  him,  notwith- 
standing the  judgment,  if  no  execution  be  sued  out  against  the  third  [440]  person, 
the  plaintiti'  may  resort  back  to  have  judgment  and  execution  against  tlie  defendant 
who  is  his  ])iincipal  debtor;  and  he  («)  may  also  sue  the  third  person  for  his  debt, 
notwithstanding  tlie  judgiiient  unexecute'l,  i^c."  The  (juestion  is  whether  this  is  a 
debt  due  from  a  person  within  the  city.  The  debtors  are  the  vestry  of  St.  Matthew, 
Bethnal  tirecn.  I  am  clearly  of  f)pinion  tliat  they  are  not  debtors  witlun  the  city  ; 
and  that  the  case  is  not  in  any  degree  varied  by  tlie  fact  of  tiie  altaciuMcnt  iiaving 
been  served  u])on  tlie  vestry-clerk  within  the  city  ;  and  consequently  that  tlie  law  of 
foreign  attachment  cainiot  be  resorted  to  here. 

CuoWDKK,  J.  I  am  idso  of  opinion  thai  this  rule  must  be  made  aUst)hite.  It  is 
lumcccssary  to  decide  upon  the  present  st;ite  of  the  law  of  foreign  att:ichment. 

Willes,  J.     I  entirely  agree  with  the  reasons  given  by  my  Brother  Williams  for 

(a)  The  principal  dcbtur. 
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making  this  rule  absolute.  The  vestry  of  St.  Matthew,  Bethiial  Green,  appear  to  be 
a  corporate  body  ;  but  they  are  not  in  any  sense  within  tlie  city  of  London.  If, 
indeed,  each  individual  member  of  the  body  were  to  go  within  the  city,  the  corpora- 
tion would  not  be  there.  As  to  the  second  question,  it  may  be  very  fit  to  be  con- 
sidered whether  the  mere  service  of  the  notice  of  attachment  from  the  Lord  Mayor's 
court  would  prevent  the  sheriff'  from  taking  in  execution  goods  so  attached.  As  to 
whether  it  is  sufficient  for  the  garnishee  to  say  he  disputes  the  debt,  to  make  it 
incumbent  on  the  judge  to  order  a  writ  to  issue  under  the  64th  section  of  the  Common 
Law  Procedure  Act,  18.54,  I  should  say  that  the  mere  assertion  by  the  garnishee  that 
he  disputes  the  debt  amounts  to  nothing :  there  is  no  substantial  dispute  until  some 
leal  answer  oi-  defence  is  set  up. 

[441]  Byles,  J.  Upon  the  last  point  I  am  clearly  of  opinion  that  the  rule  must 
lie  made  absolute.     The  vestry  is  a  corporate  body  having  no  habitat  within  the  city. 

Rule  absolute,  without  costs. 

Wright  v.  M'Guffie.     May  8th,  18.58. 

The  court  will  not  at  the  instance  of  a  defendant,  postpone  the  trial  of  a  cause,  on  the 
grounil  of  the  absence  of  a  material  and  necessaiy  witness,  wheie  the  witness  is  a 
captain  in  the  service  of  the  defendant,  and  the  defendant  has  been  guilty  of  laches 
in  abstaining  from  securing  the  testimony  of  the  witness  when  within  his  power. 

Wordsworth,  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the 
plaintifi"  to  shew  cause  why  the  trial  of  this  cause  should  not  be  postponed  until  the 
first  sitting  in  Michaelmas  Term  next. 

The  action  was  biought  to  recover  1151.  15s.  7d.,  being  the  balance  alleged  to  be 
due  from  the  defendant  for  work  done  and  goods  supplied  to  a  vessel  called  the  "  Sea 
Witch,"  of  which  the  defendant  was  owner.  The  defendant  had  paid  341.  into  court. 
The  action  was  commenced  on  the  31st  of  December,  1^56:  issue  was  joined  on  the 
27th  of  January,  1857,  and  notice  of  trial  given  for  the  sittings  after  the  then  Hilary 
Term. 

On  the  2nd  of  February,  1857,  an  order  was  made  by  Willes,  J.,  to  postpone  the 
trial  on  the  ground  of  the  absence  of  a  material  witness,  until  the  sittings  after  Trinity 
Term,  upon  the  defendant  bringing  1051.  into  court.  No  further  proceeding  was  taken 
until  the  10th  of  December  last,  when  notice  of  trial  was  given  for  the  first  sitting  in 
Hilary  Term  last. 

On  the  4th  of  January,  1858,  the  trial  was  further  postponed  until  the  sittings 
after  the  present  term,  upon  501.  more  being  brought  into  court.  The  aflidavit  upon 
which  that  order  was  obtained,  stated,  amongst  other  things,  that,  from  information 
which  was  partly  contained  in  two  letters  from  the  proposed  witness  [442]  (-John 
Leutv,  the  master  of  the  "Sea  Witch  "),  the  first  of  which  bore  (late  "at  sea,"  the  4th 
of  June,  1847,  and  the  second  "Mauritius,"  the  10th  of  July,  and  partly  also  from 
the  contents  of  the  Orerlaud  Commercial  Gazette,  pulilished  at  Port  Louis,  Mauritius, 
on  Saturday,  the  11th  of  July  last,  the  deponent  learned  that  the  "Sea  Witch"  was 
driven  from  the  Beypoor  Roads  (Beypoor  being  the  port  of  her  destination  on  her 
outward-bound  voyage)  on  the  20th  of  May  preceding,  and,  after  having  experienced 
a  heavy  gale  of  wind,  during  which  she  sprung  a  leak,  and  "  was  compelled  to  bear  up 
and  stancl  to  the  southward,  with  the  intention  of  making  the  southern  passage  to 
Bombay,  but  afterwards  found  it  necessary  to  put  into  Port  Louis,  Mauritius,  for 
repairs,  at  which  last-named  port  she  arrived  on  the  20th  of  June ; "  that,  by  a  letter 
written  by  Leuty,  dated  "  Ofi"  Beypoor,  the  2nd  of  May,  1857,"  in  reply  to  a  letter 
addressed  to  him  on  the  subject  of  the  plaintiff's  demand,  he  said,  "  with  regard  to 
Wright,  I  think  you  have  done  perfectly  right  in  defending  the  case ;  it  is  a  great 
imposition  ; "  that,  by  another  letter  written  to  the  deponent  by  Leuty,  from  Bombay, 
and  bearing  date  the  3rd  of  November,  1857,  deponent  was  informed  that  Leuty  had 
tendered  the  ship  for  conveyance  of  coolies  to  the  Mauritius,  and  had  just  received 
notice  that  she  was  accepted,  and  that  he  hoped  to  leave  about  the  20th  of  the  same 
month  :  that,  in  another  letter  from  Leuty,  dated  the  17th  of  November,  1857,  the 
deponent  was  informed  that  the  ship  was  still  at  Bombay,  and  nearly  ready  to  receive 
the  coolies  on  boai'd,  and  that  he  expected  to  get  a  good  freight  home  from  the 
Mauritius,  after  landing  the  coolies  there  ;   that,  in  another  letter  also  written  by 
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Leuty  from  Bombay,  and  dated  the  4th  of  Deccmliei-  last,  was  the  following  para- 
graph,— "At  last  1  have  got  the  coolies  on  hoard  :  and  1  drop  these  few  lines  by  the 
pilot  when  he  leaves  me.  Things  are  still  in  a  bad  [443]  st^ite  here  ;  freights  .37s.  6d. 
for  Liverpool,  and  very  little  to  be  got  at  that  miseraMy  low  rate.  I  hope  things  will 
be  better  at  the  Mauritius," — from  which  letter,  and  the  fact  of  its  having  reached  him 
by  the  last  overland  mail,  the  deponent  inferred  and  liclieved  that  the  ship  had  sailed 
from  Bombay  for  the  Mauritius  on  or  about  the  day  of  the  date  theieof,  and  in  the 
ordinary  course  of  events  the  ship  might  be  expected  to  arrive  in  England  in  or  about 
the  month  of  April  ne.xt,  liut  not  at  any  earlier  period  ;  that,  in  the  judgment  and 
belief  of  the  deponent,  Leuty  was  a  material  and  necessary  witness  ;  and  that  the 
application  to  postpone  the  trial  was  not  made  with  a  view  to  delay  the  plaintiff,  but 
solely  that  a  proper  trial  of  the  case  might  be  had. 

The  further  attidavit  upon  which  this  motion  was  founded  stated,  that,  on  the 
4th  of  May  instant,  the  deponent  received  a  letter  from  John  Leuty,  the  master  of 
the  "Sea  Witch,"  dated  "Bombay,  the  8th  of  April,  1858,"  in  which  he  states  that 
he  had  engaged  freight  for  London,  and  would  begin  to  take  in  cargo  on  the  1  •2th, 
and  hoped  to  be  at  home  in  four  months  and  a  half  from  that  date. 

Morgan  Lloyd  now  shewed  cause,  upon  an  affidavit  of  the  plaintitl',  in  which  he 
swore  that  he  delivered  his  account  for  the  work  and  materials  and  goods  in  respect 
of  which  the  action  was  brought,  to  John  Leuty  on  the  22nd  of  December,  1856,  when 
he  assented  to  the  charges  therein,  except  the  price  of  the  water-closets,  which  he 
said  he  thought  weie  chai'ged  too  much  ;  that  the  order  of  the  4th  of  January  last 
was  made  upon  an  affidavit,  in  which  it  was  alleged  that  the  capUxin  of  the  "Sea 
Witch  "  was  about  to  take  a  cargo  of  coolies  from  Bombay  to  the  Mauritius,  and, 
immediately  on  discharging  them,  to  load  the  ship  with  a  cargo  for  England,  and  that 
he  would  return  to  this  country  in  [444]  the  month  of  April ;  that,  by  a  reference  to 
the  Shippinij  and  Mercantile  Gazelle,  and  from  information  which  the  deponent  had 
received,  he  had  ascertained  that  the  "  Sea  Witch  "  did  go  to  the  Mauritius  as  alleged, 
but  that,  instead  of  taking  a  cargo  thence  for  England,  she  returned  with  a  cargo  to 
Bombay  ;  that  the  deponent  had  been  informed,  and  believed,  that  the  captain  had 
no  intention  of  returning  or  bringing  the  vessel  back  to  England  :  and  that  the 
application  for  a  further  postponement  of  the  ti'ial  was  made  merely  with  a  view  to 
delay  the  payment  of  the  plaintiff's  demand.  The  learned  counsel  subnu'tlcd  that  no 
ground  was  laifl  in  the  affidavits  to  justif\'  a  further  postponement  of  the  plaintiff's 
claim. 

Wordsworth,  in  sup])ort  of  the  rule,  submitted  that  enough  was  stilted  to  shew 
that  the  application  was  bona  fide  made. 

\Vn,l,i.\.M.s,  J.  This  case  certainly  presents  .some  ditliculty  ;  but,  upon  the  whole, 
I  am  of  opinion  that  the  rule  should  be  discharged.  The  action,  it  appears,  was 
commenced  so  long  ago  as  the  ."ilst  of  December,  1M5()  ;  and  immediately  afterwards 
the  defendant  Ijccame  aware  that  the  captain  would  be  a  material  witness  for  the 
defence.  It  was  his  duty,  therefore,  to  take  all  reasonable  steps  to  secure  the  testimony 
of  a  witness  who  wjis  thus  under  his  own  immediate  control.  Listead  of  doing  so,  he 
allows  him  to  go  foi-  seventeen  months  to  dilferent  i).irts  of  the  world.  I  think  the 
plaintitl',  who  h;is  got  a  money  demand  against  the  defendant,  ought  not  to  be 
jircjudiced  and  delayed  of  his  remedy  by  a  misfoitnne  of  this  sort  occurring  to  the 
defendant  by  a  matter  which  was  cleaily  nndei-  his  own  control.  The  order  of  the 
29th  of  January,  1857,  was  obtained  upon  the  su|>])ositi()n  that  the  witness  would 
beyond  doubt  have  been  back  by  the  sittings  after  [445]  Trinity  Term.  It  was  the 
ilefendant's  duty  to  take  steps  to  procure  his  attendance  then.  He  seems,  however, 
to  have  done  nothing,  but  to  ha\'c  left  the  matter  altogether  to  chance.  I  do  not 
think  he  is  entitled  to  any  further  indulgence.  The  cause  must  i)e  tried  in  its  coui-so. 
I  trust  that  full  justice  will  bi;  flone,  notwithstanding  the  absenc(^  of  the  defendant's 
witness:  liut,  if  there  be  any  failure,  he  will  have  himself  alone  to  blame  for  it. 

Okowdkk,  J.  I  agree  with  my  P)rothei  Williams  in  thinking  that  enough  is  not 
shewn  here  to  justify  us  in  further  eidarging  the  time  for  proceeding  to  ti-ial.  The 
aflidavit  upon  which  the  second  j)ost])oneinent  was  granted  shewed  the  condition  of 
the  ship  in  conse(iuence  of  the  gale  she  encountered  in  May  last  ;  liut  we  have  no 
authentic  account  of  what  has  bcccmie  of  the  ship  or  the  ma.ster  since  that  time.  If 
the  defendant  chooses  to  employ  his  captain  in  procce<iing  to  ditierent  parts  of  the 
world,  it  is  his  own  fault  that  he  is  not  here  when  wanted.     It  is  now  suggested,  that, 


1158  CRASKE    7'.    SMITH  4  C.  B.  (N.  S.)  446. 

in  all  probability  the  ship  will  return  to  England  about  four  months  hence.  This 
would  make  it  nearly  two  years  from  the  commencement  of  the  action  to  the  time  of 
trial.  That  clearly  is  too  long  a  delay.  Another  observation  arises  here.  It  is  sworn 
on  the  part  of  the  plaintiff,  that,  when  his  bill  was  delivered,  the  defendant  objected 
only  to  one  item.  The  defendant  now  alleges  that  the  captain  informs  him  by  letter 
that  the  whole  bill  is  a  gross  imposition.  He  does  not,  however,  condescend  upon 
particulars.     The  rule  must  be  discharged,  the  costs  being  plaintiff's  costs  in  the  cause. 

The  rest  of  the  court  concurring. 

Rule  discharged  accordingly. 

[446]     Craske,  Administrator  of  Edward  \\'alker,  Deceased,  v.  Smith  and  Another. 

May  7th,  1858. 

An  appeal  from  a  decision  of  a  judge  at  chambers  will  not  be  entertained  after  the 
lapse  of  a  term. — The  plaintiff  recovered  -lOs.  only  in  an  action  under  Lord  Campbell's 
Act;  and  the  judge  on  the  21st  of  August  refused  to  grant  a  certificate  under  the 
13  &  14  Vict.  c.  61,  s.  12,  that  the  cause  was  proper  to  be  tried  in  the  superior 
court.  In  the  following  Michaelmas  Term,  the  plaintiff'  applied  by  summons  for 
costs  under  the  15  &  16  Vict.  c.  5-1,  s.  i,  and  the  judge  indorsed  thereon  "  no  order." 
An  application  to  the  same  effect  was  made  to  the  court  in  HiUiry  Term  : — Held, 
that  this  was  in  effect  an  appeal  against  the  decision  of  the  21st  of  August,  and 
therefore  that  the  motion  was  too  late. 

This  was  an  action  under  Lord  Campbell's  Act,  9  &  10  Vict.  c.  93,  to  recover 
damages  from  the  defendants  for  having,  by  the  negligence  of  a  servant  employed  by 
them  to  drive  a  waggon  and  horses,  caused  the  death  of  one  Edward  Walker,  a 
labourer. 

The  cause  was  tried  before  Willes,  J.,  and  a  special  jury  (summoned  at  the  defen- 
dants' instance)  on  the  4th  of  July  last,  when  a  verdict  was  found  for  the  plaintiff, 
damages  40s.  The  learned  judge  having  left  the  court  before  the  verdict  was  returned, 
the  plaintiff"s  counsel  had  no  opportunity  of  asking  him  to  certify,  under  the  statute 
13  &  14  Vict.  c.  61,  s.  12,  that  the  cause  was  a  proper  one  to  be  tried  in  the  superior 
court.  An  application  was  afterwards  (on  the  6th  of  July)  made  to  him  for  that 
purpose,  but  he  declined  to  certify  unless  the  plaintiff's  junior  counsel  could  satisfy 
him  that  the  cause  could  not  have  been  tried  in  the  county-court.  An  opinion  to 
that  eft'ect  having  been  oht-ained  from  counsel,  and  transmitted  to  the  learned  judge 
uj)on  the  circuit,  his  Lordship  on  the  21st  of  August  finally  refused  a  certificate. 

On  the  10th  of  November  last,  a  summons  was  taken  out  calling  upon  the  defen- 
dants to  shew  cause  why  the  master  should  not  be  at  liberty  to  tax  the  plaintiff  his 
costs  of  the  action,  under  the  statute  15  &  16  Vict.  c.  54,  s.  4.  This  summons  came 
on  to  be  heard  before  Willes,  J.,  on  the  12th,  when  he  declined  to  make  any  order. 

Torr,  on  the  27th  of  .lanuary  last,  obtained  a  rule  calling  upon  the  defendants  to 
shew  cause  why  the  [447]  master  should  not  be  at  liberty  to  tax  the  plaintiff'  his  costs 
of  the  action,  pursuant  to  the  4th  section  of  the  15  &  16  Vict.  c.  54,  together  with 
the  costs  of  the  several  applications  to  the  judge  for  his  certificate,  and  of  this 
application. 

Shee,  Serjt,  and  Prentice,  now  shewed  cause.  The  application  is  too  late.  This 
is  in  effect  an  appeal  against  the  decision  of  the  learned  judge  who  tried  the  cause, 
and  who  has  refused  to  certify  that  "  it  appeared  to  him  at  the  trial  that  there  was  a 
sufficient  reason  for  bringing  the  action  in  this  court."  The  trial  took  place  on  the 
4th  of  July,  1857  ;  the  first  application  to  the  judge  for  a  certificate  was  made  on  the 
6th  of  that  month  :  and  the  second  on  the  21st  of  August;  on  which  last-mentioned 
day  the  certificate  was  finally  refused  :  and  this  rule  was  not  moved  until  the  27th  of 
January,  1858.  Orchard  v.  Moxxi/,  2  Ellis  &  B.  206,  is  precisely  in  point.  There,  in 
a  case  where  the  court  of  Queen's  Bench  had  concurrent  jurisdiction  with  the  county- 
court  by  statute  9  ife  10  Vict.  c.  95,  s.  128,  the  plaintiff'  recovered  only  40s.  damages  : 
this  sum  he  accepted  from  the  defendant  without  prejudice  to  any  claim  for  costs  ;  and 
he  summoned  the  defendant  to  shew  cause  liefore  a  judge  at  chambers  why  the  costs 
should  not  be  taxed  and  paid  by  the  defendant  to  the  plaintiff':  the  judge,  considering 
that  a  discretion  on  this  point  was  vested  in  him  by  the  statute  l.'H  &  14  Vict.  c.  61, 
s.  13,  refused  to  make  an  order:  in  the  next  term  Ijut  one  after  this  decision,  the 
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plaintiff  moved  the  court  of  Queen's  Bench  that  the  costs  might  be  taxed  and  paid  to 
him  l)}-  the  defendant, — relying  on  a  decision  of  the  court  of  Common  Pleas  (a)'  since 
the  hearing  at  [448]  chambers,  that  the  judge,  under  s.  13,  was  bound  to  grant  costs: 
and  it  was  held  that  the  application  was  too  late.  Coleridge,  J.,  there  says:  "It  is  a 
rule  that  the  party  who  intends  to  complain  of  the  decision  of  a  judge  at  chambers 
must  come  speedily  ;  otherwise,  the  opposite  party  may  have  supposed  that  everything 
was  settled,  and  have  acted  accordingly,  so  as  to  disable  him  from  paying  the  costs." 

Torr,  in  support  of  his  rule.  The  refusal  of  the  learned  judge  on  the  21st  of 
August  to  grant  a  certificate  under  the  l'2th  section  of  the  13  &  14  Vict.  c.  61,  is  no 
bar  to  an  application  to  the  court  under  the  15  &  IG  Vict.  c.  5t,  s.  4.  [Williams,  J. 
You  were  Iwund  to  come  within  a  rea.sonable  time.]  There  is  no  limit  of  time  for  an 
application  under  this  statute:  Ji'eid  v.  Gardner,  S  Exch.  6.51.  There,  a  cause  was 
tried  in  one  of  the  superior  courts  in  February,  1852,  and  the  plaintiil  obtained  a 
verdict,  and  accepted  the  damages  awarded.  In  February,  1853,  the  plaintitl  applied 
for  an  order  for  costs  under  the  15  &  16  Vict.  c.  54,  s.  4.  The  defendant  had  been 
during  the  interval  abroad.  And  it  was  held  that  the  application  for  costs  was  in 
time.  [Williams,  J.  The  question  there  was,  whether  the  application  to  the  judge 
was  in  time  :  here,  you  come,  in  effect,  to  complain  of  the  decision  of  a  judge  at 
chambers.  You  ought  not  to  have  allowed  a  term  to  pass  over.]  The  application  to 
the  judge  under  this  statute  was  made  during  Michaelmas  Term  ;  and  this  rule  was 
moved  in  the  course  of  the  following  term.  [Crowder,  J.  The  case  of  Meredith  v. 
(rittens,  21  Law  J.,  Q.  B.  273,  is  clearly  against  you.  There,  the  plaintiff,  in  April, 
1851,  recovered  in  a  superior  court  less  than  201.  In  June,  a  summons  for  costs,  under 
the  13  &  14  Vict.  c.  61,  s.  13,  was  taken  out  before  a  judge  at  chambers,  who  indorsed 
it  "No  order."  In  January,  [449]  1852,  an  application  to  the  same  effect  was  made 
to  the  court :  and  it  was  held  th;it  this  could  only  be  by  way  of  appeal  from  the 
decision  of  the  judge  at  chambers,  and  was  therefore  too  late.  Lord  Campbell  says  : 
"  We  can  only  hear  this  as  an  appeal  against  the  decision  of  a  judge  at  chambers, 
which  is  brought  before  us  on  a  suggestion  that  it  is  erroneous.  In  the  present  case, 
my  Brother  Coleiidge  made  '  no  order '  in  Trinity  Term.  Michaelmas  Term  elapses  ; 
and  this  rule  is  not  moved  for  until  the  end  of  Hilary  Term.  It  is  a  very  wholesome 
rule,  that  all  applications  to  leview  the  decision  of  a  judge  at  chambers  should  be 
made  in  the  ensuing  term."  And  Wightman,  J.,  says:  "There  must  be  sonic  limit 
within  which  applications  to  review  the  decisi(jn  of  a  judge  at  chambers  can  be  made. 
This  must  be  tre.'ited  as  such  an  application  ;  and  I  quite  agree  with  the  principles 
acted  u|ion  in  (Ireliiird  v.  Ma.rsii"  {(l)'-.^ 

Wii.i.i.vjis,  .1.  I  am  of  opinion  that  this  rule  should  l)e  discharged.  I  am  clearly 
of  opinion  that  the  termimis  k  (juo  is,  the  decision  of  the  leai'ued  judge  on  the  21st 
of  August.  That  was  a  complete  and  final  decision  ;  and,  if  the  plaintiff  wished  to 
appeal  from  it,  he  was  bound  to  come  in  the  couise  of  the  following  term.  He,  how- 
ever, allows  the  whole  of  that  and  nearly  the  whole  of  the  following  term  to  elapse 
before  coming  to  the  court.  We  must  abide  by  the  rule.  An  appeal  against  the 
decision  of  a  judge  at  chambers  must  he  made  in  all  cases  not  later  than  a  term  after. 

[450]  Crowdkr,  J.  I  am  of  the  same  opinion.  The  cases  of  Orchard  v.  Moxxij, 
2  Kills  ,V  1>.  lilJG,  and  Meredith  v.  Gitlens,  21  L.  .).,  B.  (^.  273,  seem  to  me  to  be  con- 
clusive, that  an  api)cal  against  the  decision  of  a  judge  is  loo  late  if  a  term  has  been 
allf)wed  to  cl.ipsc.  Here,  the  decision  of  the  judge  took  place  on  the  21st  of  August, 
1857;  and  this  I'ule  was  not  moved  until  the  27th  of  January,  1858.  The  plaintiff 
could  not  plact!  liim.self  in  a  better  position  in  respect  of  time  by  taking  out  another 
summons  in  November. 

Byles,  J.,  concurring, 

Rule  discharged,  with  costs. 

(//)'  Maedrmifull  v.  Piiterson,  1 1  C.  B.  755.  And  see  Crake  v.  Pmvell,  2  I'll  I  is  .t 
B.  210. 

(a)'''  To  make  Meredith  v.  Gitlens  strictly  in  pciiiil  with  the  present  case,  the  first 
application  there  sliould  have  been  ff)i- a  "ccrtiticate  "  under  the  l.'i  &  14  Vict.  c.  61, 
s.  12.  Whether  a  motion  for  a  rule  under  s.  13  could  in  any  sense  be  s;iid  to  bo  an 
appeal  against  the  judge's  exercise  of  discretion  as  to  certifying  under  s.  12? — ([luore. 
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Bekwick  v.  Horsfall  and  Another.     April  22nd,  1858. 

[S.  C.  27  L.  J.  C.  P.  193  ;  4  Jur.  N.  S.  615  ;  6  W.  R.  471.] 

Where  a  written  iiLstrument  has  been  lost,  and  parol  evidence  of  its  contents  has  been 
received,  its  construction  is  still  for  the  court,  and  not  for  the  jury. — A.,  professing 
to  act  as  the  agent  of  B.,  the  owner  of  a  vessel  in  the  African  trade,  under  a  power 
of  attorney-,  dui-ing  the  voyage  removed  to  C.  (the  master)  from  the  command,  for 
alleged  misconduct.  At  the  termination  of  the  voyage,  the  master  (who  had  been 
permitted  to  remain  on  board)  sued  the  owner  for  wages  : — Qu;ere,  whether  the  act 
of  A.  in  removing  C.  from  the  command  of  the  vessel,  was  one  which  could  be 
ratified  by  B.  after  the  voj\ige  was  over? 

This  was  an  action  by  the  plaintiff  as  captain  of  a  vessel  called  the  "  Cherokee," 
against  the  defendants  as  owners,  foi'  wages  on  a  voyage  to  the  coast  of  Africa  and 
back,  between  the  18th  of  October,  1856,  and  the  .30th  of  May,  1857,  at  the  rate  ot 
141.  per  month 

The  defendants  pleaded,  never  indeljted,  payment,  and  a  further  plea  that  the 
plaintiff',  whilst  in  command  of  the  vessel,  so  grossly  misconducted  himself  as  to  cause 
the  defendants  to  dismiss  him  therefrom  ;  upon  which  pleas  issues  were  joined. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  at  Guildhall  in  last 
Michaelmas  Term,  when  the  [451]  following  facts  appeared  in  evidence: — The  ship 
sailed  for  the  coast  of  Africa  in  October,  1856,  having  on  board,  besides  the  captain, 
a  surgeon,  a  chief  mate,  and  a  trading-master  named  Cheetham.  Arrived  on  the 
coast,  at  Benin,  Cheetham  found  that  the  master,  from  his  habitual  drunkenness  and 
brutal  treatment  of  the  seamen,  was  wholly  unfit  to  retain  the  command  of  the  vessel ; 
and  accordingly  he  caused  a  court  of  inquiry  to  be  held  pursuant  to  the  Merchant 
Shipping  Act,  17  &  18  Vict.  c.  104(a),  the  result  of  which  was,  [452]  that,  by  the 
unanimous  judgment  of  the  members  of  that  court  on  the  13th  of  December,  1856, 
the  captain  was  pronounced  incompetent  to  retain  the  commatid  ;  and  on  the  26th 

(a)  The  260th  section  enacts  that  "anj'  officer  in  command  of  any  ship  of  Her 
Majesty  on  any  foreign  station,  or,  in  the  absence  of  such  officer,  any  consular  officer, 
may  summon  a  court,  to  be  termed  a  "  Naval  Court,"  in  the  following  cases,  that  is 
to  say, — 

"  1.  Whenever  a  complaint  which  appears  to  such  officer  to  require  immediate 
investigation  is  made  to  him  by  the  master  of  any  British  ship,  or  lay  any  certified 
mate,  or  by  one  or  more  of  the  seamen  belonging  to  any  such  ship ; 

"  2.  Whenever  the  interest  of  the  owner  of  any  British  ship  or  of  the  cargo  of  any 
such  ship  appears  to  such  officer  to  require  it ; 

"  3.  Whenever  any  Biitish  ship  is  wrecked  or  abandoned,  or  otherwise  lost  at  or 
near  the  place  where  such  officer  may  be,  or  whenever  the  crew  or  part  of  the  ciew 
of  any  British  ship  which  has  been  wrecked,  abandoned,  or  lost  abroad,  arrive  at 
such  place.'' 

The  261st  section  enacts  that  "every  such  naval  court  as  aforesaid  shall  consist  of 
not  more  than  five  and  not  less  than  three  members,  of  whom,  if  possible,  one  shall 
be  an  officer  in  the  naval  service  of  Her  Majesty,  not  below  the  rank  of  lieutenant, 
one  a  consular  officer,  and  one  a  master  of  a  British  merchant  ship,  and  the  rest  shall 
be  either  officers  in  the  naval  service  of  Her  Majesty,  masters  of  British  merchant 
ships,  or  British  merchants  ;  and  such  court  may  include  the  naval  or  consular  officer 
summoning  the  .same,  but  shall  not  include  the  master  or  consignee  of  the  ship  to 
which  the  parties  complaining  or  complained  against  may  belong  ;  and  the  naval  or 
consular  officer  in  such  court,  if  there  is  only  one  such  officer  in  the  court,  or,  if  there 
is  more  than  one,  the  naval  or  consular  officer  who,  accoiding  to  an}'  regulations  for 
settling  their  respective  ranks  for  the  time  being  in  force,  is  of  the  highest  rank, 
shall  be  the  president  of  such  court." 

The  262nd  section  enacts  that  "e\'ery  such  naval  court  shall  hear  and  investigate 
the  complaint  brought  before  it,  or  the  cause  of  the  wreck  or  abandonment  (as  the 
case  may  be),  and  may  for  that  purpose  summon  and  compel  the  attendance  of  parties 
and  witnesses,  and  administer  oaths,  and  order  the  production  of  documents,  and 
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he  was  formally  dismissed  therefrom  by  Chcctham,  though  siiliered  to  remain  on  board 
the  vessel.     The  plaintiff  had  been  paid  his  wages  up  to  the  2Gth  of  December. 

Cheetham,  who  was  called  as  a  witness  on  the  part  of  the  defendants,  stilted  that 
he  was  acting  under  a  power  of  attorney  from  tlie  owners,  but  that  the  document  was 
lost.  The  learned  judge,  being  satistied  that  [453]  sullicient  search  had  been  made 
for  the  missing  document  to  let  in  secondary  evidence  of  its  contents,  Cheetham  stated 
that  it  gave  him  a  general  power  over  the  properly  of  the  defendants,  and  authority 
to  look  after  their  interests,  and  to  act  as  their  representative  or  plenipotentiary  in  all 
that  concerned  the  voyage.  He  further  stated  that  it  was  within  the  scope  of  the 
general  authority  of  a  trading-master  in  the  African  coasting  trade  to  transfer  the 
captiiin  and  crew  from  one  ship  to  another;  and  that,  in  man}'  instances,  trading- 
masters  had  dismissed  captains. 

The  learned  judge  ruled,  as  a  matter  of  law,  that  the  plaintifl"  ceased  to  be  captain 
from  the  date  of  the  decision  of  the  naval  court  by  which  he  was  superseded,  and  that 
he  was  not  entitled  to  recover  for  wages  subsequently  to  that  day  :  and  he  left  two 
questions  to  the  jury, — first,  whether  they  thought  that  Cheetham,  the  trading-master, 
had  a  precedent  authority  from  the  owners  to  supersede  or  dismiss  the  captain  for 
misconduct, — secondly,  whether  Cheetham  did,  in  point  of  fact,  dismiss  the  captain 
on  the  2Gth  of  December,  1656,  and  whetlier  the  owners  ratified  his  act  after  the 
termination  of  the  voyage. 

The  jury  found  that  there  was  no  proof  to  satisfy  them  that  Cheetham  had  such 
precedent  authority  ;  but  they  found  that  Cheetham  did  in  point  of  fact  dismi.ss  the 
captixin  on  the  2Gth  of  December,  185G,  and  that  the  defendants  subsequently  ratified 
what  he  had  done. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for  the  defendants, 
ruling,  notwithstancling  the  finding  of  the  jury  upon  the  first  question,  that  Cheetham 
had  such  precedent  authority,  and  that  that  was  a  matter  for  him  to  decide,  and  not 
for  the  jury. 

Brett,  in  Michaelmas  Term  last,  moved  for  a  new  [454]  trial,  on  the  ground  of 
misdirection.  The  decision  of  the  naval  court  did  not  amount  to  a  sentence  at  all. 
The  acts  of  these  courts,  from  which  there  is  no  appeal,  are  to  be  construed  most 
strictly.  The  act  of  Cheetham,  therefore,  in  dismissing  the  plaintiff,  was  wholly 
unautliorized.  The  finding  of  the  jury  upon  that  point  was  conclusive.  And  it  was 
an  act  which  no  subsequent  ratification  could  legalize.  It  is  a  general  principle  that 
there  can  be  no  ratification  of  an  act  done  on  one's  behalf  by  a  stranger,  if  such  ratifi- 
cation would  affect  the  intervening  rights  of  a  third  person.  Thus,  it  has  been  held 
that  there  can  Ije  no  subsequent  ratification  of  a  stoppage  in  transitu  :  U'hUcluiad  v. 
Andcr.mt,  !)  M.  &  W.  518,  526;  Nickolls  v.  Lr  Fcavrc,  2  New  Cases,  SI,  2  Scott,  146. 
[Wiiles,  J.  That  is  because  it  artects  the  acquisition  of  a  light  by  a  third  party.  Thus, 
in  Binl  v.  Brawn,  4  Exeh.  786,  C.  &  T.,  merchants  at  Liverpool,  sent  orders  to  I.,  a 
merchant  at  New  York,  to  purchase  for  them  certain  goods,  which  were  accordingly 
shipped  by  I.  in  five  vessels  bound  to  Liverpool,  and  consigned  to  C.  &  T.,  who, 
after  the  receipt  of  the  goods  by  one  of  the  vessels,  stopped  payment  on  the  7th  of 
April,  1646.  L  had  drawn  bills  for  the  goods,  partly  on  C.  &  T.,  .uid  ]}artly  on 
li.  cV  Co.,  with  whom  C.  &  T.  had  dealings,  ii.  &  Co.,  who  were  merchants  at  Liver- 
shall  conduct  the  investigation  in  such  manner  as  to  give  any  person  against  whom 
any  charge  is  m.uJe  an  opportunity  of  making  a  defence." 

The  263rd  .section  enacts  that  "every  such  naval  court  may,  after  hearing  iho 
case,  exercise  the  following  powers,  that  is  to  say  (inter  alia;, 

"  1.  It  may,  if  unanimous  that  the  .safety  of  the  ship  or  erew,  or  the  interests  of 
the  owner,  absolutely  reijuircs  it,  supersede  tiie  master,  and  may  appoint  another 
person  to  act  in  his  stciid  ;  but  no  such  appointment  shall  lie  made  without  the  consent 
of  the  consignee  of  the  ship,  if  then  at  the  place  : 

"And  all  orders  duly  made  by  any  such  court  under  the  powers  hereby  given  to 
it  shall,  in  any  subsequent  legal  proceedings,  lie  deemed  conclusi\e  as  to  the  rights  of 
the  parties." 

And  the  264th  section  enacts  that  "all  orders  made  by  any  such  n.ival  court, 
shall,  whenever  practicable,  be  entered  in  the  ollicial  log-book  of  the  ship  to  which 
the  parties  to  the  proceedings  before  it  bclung,  and  shall  be  signed  \)y  the  president 
of  the  court." 

C.  P.  XVIII.— 37* 
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pool,  and  who  also  had  a  house  of  business  at  Xew  York,  purchased  there  several  of 
the  bills,  which  were  drawn  at  sixty  days'  sight,  and  were  dated,  some  on  the  "iSth 
of  March,  and  the  rest  on  the  'Mth.  On  the  8th  of  May,  a  fiat  in  bankruptcy 
issued  against  C.  &  T  The  four  other  vessels  arrived  at  Liverpool  respectively  ou 
the  3rd,  5th,  6th,  and  9th  of  May  ;  and,  immediately  on  the  arrival  of  each,  and 
whilst  the  transitus  of  the  goods  on  board  continued,  B.  &  Co.,  on  behalf  of  I.,  gave 
notice  to  the  master  and  consignees  of  each  ship,  claiming  to  stop  the  goods 
[455]  in  transitu.  B.  &  Co.  were  not  the  general  agents  of  1.,  nor  had  they  received 
from  him  an\'  authority  to  make  this  stoppage.  On  the  11th  of  May,  the  assignees 
of  C.  &  T.  made  a  formal  demand  of  the  goods  from  the  master  and  consignees  of  each 
of  the  four  ships,  at  the  same  time  tendering  the  freight ;  but  they  refused  to  deliver 
them,  and  on  the  same  day  delivered  the  whole  to  B.  &  Co.  On  the  next  day,  the 
assignees  made  a  formal  demand  of  the  goods  from  B.  &  Co.,  but  they  refused  to 
deliver  them  up,  claiming  title  under  the  stoppage  in  transitu.  On  the  2Sth  of  April, 
I.  heard  at  New  York  that  C.  &  T.  had  stopped  payment ;  and,  on  the  next  dav,  he 
executed  a  power  of  attorney  to  H.  of  Liverpool,  authorising  him  to  stop  the  goods 
in  transitu.  This  was  received  by  H.  on  the  1 3th  of  May,  and  he  on  that  day  adopted 
and  confirmed  the  previous  stoppage  by  B.  &  Co.  I.  afterwards  adopted  and  i-atitied 
all  that  had  been  done  both  by  H.  and  B.  &  Co.  In  trover  by  the  assignees  of  C.  &  T. 
against  B.  &  Co., — it  was  held, — first,  that  there  could  be  no  valid  stoppage  in  transitu 
after  the  formal  demand  of  the  goods  by  the  assignees  on  the  11th  of  May,  and  the 
subsequent  delivery  of  them  to  the  defendants, — secondlj',  that  the  ratification  of  the 
stoppages  by  I  after  the  conversion  by  the  defendants,  had  not  the  effect  of  altering 
retrospectively  the  ownership  of  the  goods  ;  and  the  reason  assigned  is,  that  the  goods 
had  already  vested  in  the  plaintiff's.  Williams,  J.  The  ratification  here  did  not  take 
place  until  after  the  termination  of  the  \'oyage.]  In  Bi(/hl  (I.  Fisher  v.  Cnthell,  o  East, 
491,  a  lease  for  twenty-one  years  contained  a  proviso,  that,  in  case  either  landlord  or 
tenant,  or  theii-  respective  heirs  and  executors,  wished  to  determine  it  at  the  end  of 
the  first  fourteen  years,  and  should  give  six  months'  notice  in  writing  under  his  or 
their  respective  hands,  the  term  should  cease  :  and  it  was  held,  that  a  notice  [456] 
to  determine  the  lease,  signed  by  two  of  the  three  executors  of  the  original  lessor,  to 
whom  he  had  bequeathed  the  freehold  as  joint-tenants,  expressing  the  notice  to  be 
given  on  behalf  of  themselves  and  the  third  executor,  was  not  good  under  the  proviso, 
which  required  it  to  be  given  under  the  hands  of  all  three ;  and  that,  the  notice  being 
such  as  the  tenant  was  to  act  upon  at  the  time,  no  subsequent  recognition  of  the  third 
executor  would  make  it  good  by  relation.  The  principle  is  well  stated  in  Story  on 
Agency,  §  24.5,  where  it  is  said  that,  "  although  the  ratification  of  an  unauthorized  act  of 
an  agent  acting  without  any  authority,  or  beyond  his  authority,  will  in  general  bind 
the  principal,  not  only  as  to  his  agent,  but  as  to  third  persons,  and  give  the  ordinary 
rights  and  remedies  both  for  and  against  him  ;  yet  this  doctrine  is  to  be  received 
with  some  ((ualifications,  or,  rather,  it  is  not  universally  applicable.  Where  an  act  is 
beneficial  to  the  principal,  and  does  not  create  an  immediate  right  to  have  some  other 
act  or  duty  performed  by  a  third  person,  but  amounts  simply  to  the  assertion  of  a 
right  on  the  part  of  the  principal,  there  the  rule  seems  generally  applicable.  Thus, 
for  example,  if  a  continual  claim,  or  an  entry  to  avoid  a  fine,  or  an  entry  for  condition 
broken,  is  made  by  a  person  ha\ing  no  present  authority,  the  principal  may  bring 
an  action  upon  any  of  these  acts,  and  his  ratification  or  adoption  of  them  will  supply 
the  want  of  an  original  authority."  Again,  in  g  246,  it  is  said  :  "On  the  other  hand, 
if  the  act  done  by  such  person  would,  if  authorized,  create  a  right  to  have  some  act 
or  duty  performed  by  a  third  person,  so  as  to  subject  him  to  damages  or  losses  for 
the  non-performance  of  that  act  or  duty,  or  would  defeat  a  right  or  an  estate  already 
vested  in  the  latter,  there  the  .subsequent  ratification  or  adoption  of  the  unauthorized 
act  by  the  principal  will  not  give  validity  to  it,  so  as  [457]  to  bind  such  third  person 
to  the  consequences.  Thus,  if  a  lease  contains  a  condition  that  it  may  be  determined 
by  either  party  upon  six  mouths'  notice,  such  notice,  given  by  an  unauthorized  person 
for  the  landlord,  although  subsequently  ratified  and  adopted  by  the  latter,  will  not 
be  a  valid  notice  to  determine  the  lease.  The  ground  of  this  decision  is,  that  it  is  a 
notice  to  defeat  an  estate,  and  the  tenant  is  entitled  to  such  notice  as  he  can  act  upon 
with  certainty  at  the  time  when  he  receives  it,  so  that  he  may  deliver  up  the  posses- 
sion at  the  end  of  six  months,  without  being  liable  to  further  claims  in  respect  to  the 
remainder  of  the  term.     The  case  is  distinguishable  from  that  of  an  entry  uithouL 


4  C.  B.  (N.  S.)458.  BERWICK     '".   HORSFALL  1  1  Go 

;uithorit\'  for  a  fonditioii  broken  ;  because,  in  the  latter  case,  the  third  person's  act  is 
not  to  depend  upon  the  validity  of  the  entry  at  the  time  when  it  is  made.  The  rule 
omnis  ratihabitio  retrotrahitnr,  et  mandato  priori  ;c'i|uiparatur,  seems  applicalile  only 
to  cjises  where  the  conduct  of  the  parties  on  whom  it  is  to  operate,  not  being  referable 
to  any  agreement,  cannot  in  the  meantime  depend  on  the  fact  whether  there  be  a 
ratification  or  not." 

A  rule  nisi  was  granted  "  on  the  ground  of  misdii'ection,  inasmuch  as  the  act  of 
Cheetham  was  without  precedent  authority  from  the  owners,  and  was  not  an  act  which 
could  in  point  of  law  be  ratified  by  the  defendants  after  the  voyage  was  over,  so  as  to 
affect  the  plaintiff;  and  that  the  finding  of  the  naval  court  was  not  a  sentence  super- 
seding the  plaintifi'.'' 

Edward  James,  Q.  C,  and  yuaiii,  now  shewed  cause.  Whether  the  dismissal  of 
the  captain  was  wiongful  or  not,  is  quite  immaterial  in  this  form  of  action.  The 
captain  can  only  sue  for  wages  where  he  has  earned  them  :  and  here,  from  the  date  of 
his  dismissal,  on  the  26th  of  December,  1.'S.56,  the  plaintiff' ceased  to  exercise  [458]  the 
functions  of  captain.  Cheetham  was  acting  under  a  power  of  attorney,  of  the  contents 
of  which,  the  document  being  proved  to  have  been  lost,  secondary  evidence  was 
allowed  to  be  given.  The  learned  judge  told  the  jiuy,  that,  upon  Cheetham's 
evidence,  he  had  charge  of  the  property  of  the  defendants,  and  authority  to  do  all 
that  was  necessary  for  their  benefit  in  relation  thereto,  and  that  that  gave  him  power 
to  deal  with  the  master  as  he  did, — holding,  as  a  matter  of  law,  that  the  act  of 
Cheetham  was  authorized  ;  and,  further,  that,  if  the  owner  ratified  what  he  had  done, 
they  were  responsible  for  it.  There  clearly  was  no  misdirection  in  that ;  and  the 
learned  judge  was  fully  warranted  in  directing  the  verdict  to  be  entered  according 
to  his  own  view  of  the  construction  of  the  document.  The  general  rule  upon  the 
subject  of  ratification  is  well  stated  by  Tindal,  C.  J.,  in  IFilmn  v.  Tummoii,  2  M.  &  G. 
2;}fi,  242,  6  Scott,  N.  R.  894,  904,  where  that  lear'ued  judge  says  :  "That  an  act  done 
for  another  by  a  person  not  assuming  to  act  for  himself,  liut  for  such  other  person, 
though  without  any  precedent  authoritj'  whatever,  becomes  the  act  of  the  principal, 
if  subsequently  I'atifed  by  him,  is  the  known  and  well-established  rule  of  law.  In  that 
case,  the  principal  is  bound  by  the  act,  whether  it  be  for  his  detiiment  or  his  advan- 
tage, and  whether  it  be  founded  on  a  tort  or  a  contract,  to  the  same  extent  as  b}', 
and  with  all  the  consequences  which  follow  from,  the  same  act  done  by  his  previous 
authority.  Such  was  the  precise  distinction  taken  in  the  Year  Book,  7  H.  4,  fo.  35 
(H.  7  H.  4,  fo.  24,  pi.  1.  See  6  M.  &  G.  p  2.39,  n.  (n)),— that,  if  the  bailiff  took  the 
heriot,  claiming  property  in  it  himself,  the  subsequent  agreement  of  the  lord  would 
not  amount  to  a  ratification  of  his  authority  as  bailill'  at  the  time  ;  but,  if  he  took  it 
at  the  [459]  time  as  bailill'  of  the  lord,  the  .'^ubsel|uent  ratification  by  the  lord  made 
him  liailili'at  the  time.  The  same  distinction  is  also  laid  down  by  Anderson,  C.  J., 
in  Godbolt's  Reports,  109:  'If  one  have  cause  to  distrain  my  goods,  and  a  stranger, 
of  his  own  wrong,  without  any  wai'rant  or  authority  given  him  bj'  the  other,  takes 
my  goods,  not  as  a  bailiff  or  servant  to  the  other,  and  I  bring  an  action  of  trespass 
against  him,  can  he  excuse  himself  by  saying  that  he  did  it  as  his  bailill'  or  servant? 
Can  he  also  father  his  misdemeanor  upon  another?  lie  cainiot ;  for,  once  he  was  a 
trespasser,  atid  his  intent  was  manifest.'"  The  rule  referred  to  in  the  sec  ions  quoted 
from  Story  on  Agency  does  not  apply  to  this  ease  :  neither  do  the  cases  as  to  sto[)i)age 
in  transitu,  where  the  rights  of  third  persons  have  intervened.  And  the  notice  to 
quit,  or  to  determine  a  lease,  is  an  exceptional  case  ;  becau.se  the  tenant  or  lessee  is 
entitled  to  know  at  the  time  it  is  given  whether  the  notice  is  a  \alid  .nid  cll'cctual 
notice  or  not. 

Brett,  in  support  of  the  rule.  The  plaintilV,  having  in  contemplation  of  law  per- 
formed his  contiact,  sues  foi-  wages.  The  answer  set  u[)  is,  that  he  was  for  a  justi- 
fialilo  cause  removed  from  the  command  of  the  ship,  and  so  cai'ued  no  wages.  The 
jury  having  found,  upon  a  (picstiou  left  to  them  by  the  learned  judge  that  there  was 
110  precedent  authority  in  Cheetham  to  remove  the  master  from  the  command  of  the 
vessel,  it  is  not  competent  to  the  defendants  now  to  insist  that  there  was.  [Crowdcr,  J. 
The  question  is,  whether  the  evidence  warranted  what  the  learned  judge  laid  down 
as  law.  He  was  quite  justified  in  causing  the  veidict  to  be  entered  accorfling  to  his 
own  opinion  of  the  construction  of  the  authority.]  The  jury  were  fully  warranted  in 
the  conclusion  they  came  to,  that  [460]  Ciicrtham   iiail    iui\   aullidiity  (i>  disnn'ss  tlic 
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captain.  The  office  of  the  trading-master  is  well  known  in  the  African  ti'ade.  He  is 
the  agent  of  the  owners  for  the  purposes  of  trade  and  barter  ;  but  he  has  no  authority 
over  the  captain  and  crew.  [Crowdei',  J.  It  was  proved  that  many  instances  had 
occurred  of  such  agents  removing  masters.]  Assuming  Cheetham  to  ha\'e  had  no 
precedent  authority  from  the  defendants,  their  subsequent  ratification  of  what  was 
done  by  him  could  not  render  it  valid.  The  reasoning  of  Lord  Ellenborough  in  Riyht 
d.  Fisher  v.  Cuthell,  5  East,  491,  is  equally  applicable  here. 

Crowder,  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  It  appears  to 
have  been  moved  on  the  ground  of  misdirection  ;  the  alleged  misdirection  being,  that 
the  learned  judge  laid  it  down  that  the  subsequent  ra  ification  by  the  defendant  of 
the  act  of  Cheetham  in  dismissing  the  plaintiff' was  equivalent  to  a  precedent  authority. 
But  it  appears  fiom  the  notes  of  my  Brother  Ci'esswell  that  he  told  the  jury  that  there 
was  a  precedent  authority,  and  that  Cheetham  had  acted  upon  that.  I  am  of  opinion 
that  he  was  right.  Cheetham  stated  that  he  had  acted  under  a  power  of  attorney, 
which  was  lost.  He  gave  evidence  of  its  contents.  He  stated  that  it  gave  him  the 
entire  charge  of  the  property  of  the  defendants,  and  that  he  was  to  look  after  their 
interests,  and  to  act  as  their  representative.  Upon  that  the  learned  judge  said,  that, 
assuming  the  powei-  of  attorney  given  to  Cheetham  to  have  been  as  alleged,  he  ruled 
that  Cheetham  had  authority  to  dismi.ss  the  captain.  It  seems  to  me  that  the  learned 
judge  was  quite  right  in  this.  If  the  instrument  had  been  before  him,  it  would  have 
been  for  the  court  to  decide  upon  its  meaning.  It  must  be  taken  that  the  power  of 
attorney  did  contdn  what  Cheetham  said  it  [461]  contained  :  and  the  learned  judge 
decided  upon  that  assumption.  He  was  requested  to  leave  it  to  the  jury.  He  said 
he  was  of  opinion  it  was  not  for  the  jury,  but,  as  he  was  pressed  to  do  so,  he  would 
leave  it  to  them.  He,  however,  directed  the  verdict  to  be  entered  upon  his  own  view 
of  the  matter.  It  seems  to  me,  therefore,  that  the  case  is  to  be  determined  upon  the 
assumption  that  there  was  a  precedent  authority  for  what  was  done  by  Cheetham  ; 
and  therefore  it  is  unnecessary  to  consider  the  other  point,  viz.  whether  this  is  a  case 
in  which  there  could  have  been  a  subsequent  ratification.  I  am  far  from  -saying  that 
it  is  not :  it  is  enough  to  say  that  it  is  unnecessary  to  decide  the  point ;  l)ecause, 
if  Cheetham  had  a  precedent  authority  to  act  as  owner,  he  had  authority  to  dismiss 
the  captain.  On  the  26th  of  December,  18.56,  therefore,  the  plain tifi' was  no  longer 
captain  :  and,  whether  the  owners  had  or  had  not  a  justification  for  his  summary 
dismissal,  still  he  cannot  sue  for  wages  as  captain  after  that  day.  If  the  dismissal 
was  wrongful,  the  plaintilT  may  sue  the  owners  for  wrongfully  dismissing  him  :  if 
rightful,  he  is  without  remedy,  nor  ought  he  to  have  any.  Upon  this  ground,  there- 
fore, it  seems  to  me  that  this  rule  ought  to  be  discharged.  Looking  at  the  notes  of 
the  learned  judge,  I  do  not  perceive  that  any  question  was  made  as  to  the  veracity  of 
Cheetham  :  nor  does  it  appear  that  there  was  any  evidence  ottered  to  contradict  him, 
or  in  any  way  to  shake  his  credit. 

WiLLKS,  J.  I  am  entirely  of  the  same  opinion.  The  circumstance  of  the  jury  having 
pronounced  an  opinion  upon  it  is  ijuite  immaterial  when  you  come  to  look  at  what 
the  question  really  was,  viz.  whether-  or  not  certain  terms  in  a  power  of  attorney 
gave  Cheetham,  the  attorney,  authority  to  remove  the  captain  from  the  command  of 
the  ship.  The  terms  which  that  instru-[462]-ment  were  stated  to  contain  were 
obviously  large  enough  for  that  purpose.  He  stated  that  he  was  the  representative 
of  the  owners, — their  plenipotentiary  in  the  African  trade.  Seeing  the  distance  the 
ship  was  from  home,  I  do  not  think  it  a  very  far-fetched  conclusion  that  Cheetham 
should  have  the  extensive  powers  he  professed  to  have.  It  turned  out  that  the 
document  which  conferred  that  authority  upon  him  was  lost.  But  the  fact  of  a 
document  being  lost,  does  not  make  the  construction  of  its  contents  a  question  for  the 
jury.  The  true  rule  is  laid  down  in  Ncihon  v.  Hnyfonl,  S  M.  &  W.  806.  The  con- 
struction of  all  written  documents  is  for  the  court,  and  not  for  the  jury.  It  was  for 
the  judge,  therefore,  to  .sa}'  whether  or  not  there  was  such  authority.  He  thought 
there  was.  The  jury  thought  there  was  not  That,  however,  was  quite  immaterial, 
the  question  being  solely  for  the  couit.  The  learned  judge  did  not  leave  it  to  the  jury 
to  say  whether  or  not  they  disbelieved  Cheetham;  nor  was  he  asked  to  do  so:  and 
the  objection  now  is,  not  that  that  was  not  left  to  the  jury,  but  that,  the  jury  having 
come  to  the  conclusion  that  Cheetham  had  no  authority,  we  ought  to  come  to  the  same 
conclusion. 
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Bylks,  J.     I  fully  agiee  with  what  has  fallen  from  my  leaiiied  Brothers,  and  for 
the  same  reasons  ;  and  therefore  1  deem  it  unnecessary  to  add  anything. 
Rule  discharged. 

ImkI  of  Easter  Term. 

[463]    In  the  Exchequer  Ch.\mber. 

Easter  Vacation,  21  Victoria. 

Simmons  r.    Iavi/jr,  Public  Officer  of  the  London  Joint-Stock  Bank. 
May.  1 0th  1858. 

[S.  C.   27  L.  J.  C.  P.  248;  4  Jur.  N.  S.   412.     Referred  to,  Smith  v.  Union  Bank  of 
London,  1875,  1  Q.  B.  D.  34 ;  Suffell  v.  Bank  of  England,  1882,  9  C^.  B.  D.  574.] 

Held,  by  the  Exchequer  Chambei', — affirming  the  judgment  of  the  court  of  Common 
Pleas, — that  the  statute  19  &  20  Viet.  c.  25,  which  makes  a  "crossed  cheijue " 
payable  only  to  or  through  a  banker,  applies  to  the  state  of  the  instrument  at  the 
time  of  its  presentment :  and  therefore  that  the  lianker  is  justified  in  paying  it 
otherwise  than  to  or  through  another  banker,  if,  when  presented,  it  does  not  bear 
any  crossing  on  the  face  of  it. — Held  also,  that  the  crossing,  though  made  by  the 
drawer  himself,  forms  no  part  of  the  cheque  of  itself,  and  consequently  that  its 
erasure  does  not  amount  to  a  forgery. 

This  was  an  appeal  against  a  decision  of  the  court  of  Common  Pleas,  in  which 
that  court  held  that  the  statute  19  &  20  Vict,  c  25,  which  makes  a  "crossed  cheque" 
payable  only  to  or  through  a  banker,  applies  to  the  state  of  the  instrument  at  the 
time  of  its  presentment,  and  therefore  that  the  bankei'  upon  whom  a  cheque  is  drawn 
is  justified  in  paying  it  otherwise  than  through  another  bankei',  if,  when  presented,  it 
does  not  bear  any  crossing  on  the  face  of  it ;  and  that  the  crossing  forms  no  part  of 
the  cheque  itself,  and  consequently  its  erasure  does  not  amount  to  a  forgery  :  vide 
ante,  vol.  ii.,  |).  528. 

The  short  facts  were  these  : — The  plaintiff'  drew  a  cheque  upon  the  London  Joint- 
Stock  Bank,  drawing  across  the  face  of  it  two  parallel  lines,  and  writing  the  words 
"&  Co."  at  the  end  of  the  intervening  space,  and  inclosed  the  draft  so  crossed  in  a'l 
envelope  addressed  to  a  third  person.  The  cheque  by  some  means  fell  into  the  hands 
of  a  stranger,  who  erased  the  cros,sing  in  such  a  maimer,  that,  when  presented  at  the 
bank,  it  was  received  and  paid  as  an  uncrossed  cheque.  No  negligence  was  imputed 
to  the  bank  ;  but  the  simple  question  was,  whether,  it  having  once  been  a  "  crossed 
cheque,"  the  bankers  were  justified  in  paying  it  otherwise  tban  to  or  through  a 
banker. 

The  case  was  aigucd  in  the  i']xche(iuer  Chamher  be-[464]-fore  Wightman,  .)., 
Erie,  J.,  Crompton,  J.,  Biamwell,  B.,  Watson,  B.,  and  Channel),  B. 

Lush,  t^.  C.  (with  whom  was  C.  Addison),  for  the  appellant.  TheoU'ectof  crossing 
a  clieijue  was  thus  described  l>y  Parke,  B.,  in  Jli'lliuiij/  v.  Miijutilianlc.  7  E.xch.  .'189, 
400, — "The  crossing  a  cheque  cannot  operate  as  an  indorsement  to  tiic  banker  whose 
name  is  used,  because  it  was  not  written  with  any  intent  to  transfer  the  property  in 
the  cheque  to  him,  and  it  wants  the  essential  part  of  an  indorsement,  the  delivery  of 
the  instrument  to  the  indorsee.  And  we  think  it  cannot  well  be  supposed  that  the 
usage  is  to  i)e  considered  as  equivalent  to  a  direction  by  the  holder  or  drawer  to  the 
drawee  not  to  pay  to  the  bearer,  but  to  a  particular  person  only  ;  for,  then  the  cheque 
would  be  altered  in  a  manner  which  woulil  take  it  out  of  the  exemption  of  the  stamp- 
act,  55  G.  y,  c.  184,  Schcd.  part  1,  which  applies  to  chccpu's  payable  to  l)earcr  only  ; 
and  the  bankers  to  whom  it  was  addressed  would  not  be  bound  to  |)ay  to  the  person 
named.  We  are  therefore  of  opinion  that  a  crossing  the  cheque  with  the  name  of 
a  banker  cannot  have  the  efl'ect  of  restricting  its  negolialiilily  to  such  l)anker'  alone. 
To  hold  it  to  have  this  etlect  would  be  to  render  the  instrument  no  longer  a  cheiiue." 
That  case  was  followed  and  conlirmed  by  CarUm  v.  IirJand,  5  Ellis  &  15.  705.  Such 
being  the  state  of  the  law,  the  stiitute  19  Ik  20  Viet.  c.  25  jiasses  with  the  avowed 
object  of  amending  it.  It  recites  that  "  doubts  have  arisen  as  to  the  obligations  of 
bankers  with  respect  to  cross-written  drafts,  and  that  it  would  conduce  to  the  ease  of 
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commerce,  the  security  of  property,  nnd  the  preveutioii  of  crime,  if  drawers  oi'  holders 
of  drafts  on  hankers,  payable  to  bearer  or  to  order  on  demand,  were  enabled  effectually 
to  direct  the  payment  of  the  same  to  be  made  only  to  or  through  some  [465]  banker  : " 
and  it  then  proceeds  to  enact,  that,  "  in  every  case  where  a  draft  on  any  banker  made 
payable  to  bearer  or  to  order  on  demand,  bears  on  its  face  an  addition  in  written  or 
stamped  letters,  of  the  name  of  any  banker,  or  of  the  words  '  and  company,'  in  full 
or  abbreviated,  either  of  such  additions  shall  have  the  force  of  a  direction  to  the 
bankers  upon  whom  such  draft  is  made,  that  the  same  is  to  be  paid  only  to  or  through 
some  banker,  and  the  same  shall  be  payable  only  to  or  through  some  bankei'."  That 
must  necessarily  have  the  eflect  of  controlling  the  operation  and  the  negotiability  of 
the  draft.  It  is  no  longer  payable  to  any  bearer,  but  only  to  a  bearer  who  is  a  banker. 
Payment  to  any  other  is  a  payment  unauthorized  by  the  drawer  of  the  cheque.  The 
obliteration  of  the  words  "  Si  Co.,"  which  formed  an  essential  pait  of  the  instrument, 
is  a  forgery.  [Crompton,  J.  Then,  the  payment  could  not  Ije  made  even  "  to  or 
through  a  banker."]  If  the  drawee  pays  the  draft  to  or  through  a  banker,  he  pursues 
the  authority.  [Ciompton,  J.  Not  if  it  is  a  forgeiy.  Bramwell,  B.  The  framer  of 
the  act  was  evidently  ignorant  of  the  law,  and  equally  ignorant  of  the  eifect  of  the 
proposed  alteration.  Suppose  I  tell  my  banker  that  1  never  cross  cheques,  and  some 
one  to  whom  I  gi\e  a  cheque  chooses  to  write  a  banker's  name  across  it, — what  is  to 
be  the  effect  of  that!  Can  the  crossing  thus  put  on  it  form  part  of  the  instrument  1 
Surely,  it  can  be  no  more  than  a  caution  to  the  banker.]  It  was  that  before  the  late 
act.  [Bramwell,  B.  Then  it  is  a  more  emphatic  caution  now.]  It  is  submitted  that 
it  is  impossible  to  give  any  operation  to  the  words  of  the  statute,  without  holding 
that  the  crossing  has  the  effect  of  controlling  the  word  "bearer."  The  drawer  knows 
that  it  is  customary  to  cross  cheques  :  when  he  gives  a  cheque,  therefore,  he  gives 
the  bearer  authority  to  cross  it.  [466]  The  question  is,  did  the  bankers  pay  the 
money  in  pursuance  of  the  authority  of  the  drawer:  Roharts  v.  Tucker,  16  Q.  B.  560. 
[Crompton,  J.  How  is  the  crossing  to  operate  as  a  direction,  unless  the  instrument 
bears  it  on  the  face  of  it  at  the  time  of  presentment?]  The  erasure  is  a  material 
alteration  of  the  document,  which  amounts  to  a  foigery.  [Bramwell,  B.  How  can 
that  be  said  to  be  a  forgery  of  the  instrument  which  restores  it  to  the  state  in  which 
it  was  originally  issued  '  Wightman,  J.  Suppose  the  indorsement  were  struck  out 
by  a  bona  fide  holder, — what  would  be  the  consequence,  if  the  banker  refused  to  pay 
the  draft]  Or,  suppose  the  name  of  a  particular  banker  were  struck  out,  leaving  the 
cheque  still  a  "crossed  cheque."]  That  might  not  be  a  material  alteration.  Here, 
the  direction  has  been  altogether  disregarded  :  the  payment  was  made  to  a  person 
who  was  not  a  banker. 

Bovil,  (.1.  C.  (with  whom  was  -Archibald),  for  the  respondent,  was  not  called  upon. 

WifiHTiLYN,  J.  We  are  all  agreed  that  the  judgment  of  the  court  of  Common 
Pleas  must  be  affirmed.  The  case  turns  upon  the  construction  of  the  statute  1 9  &  20 
Vict.  c.  25,  s.  1,  the  terms  of  which  are  sufficiently  clear.  The  act  professes  to  be 
"an  act  to  amend  the  law  relating  to  drafts  on  bankers."  It  begins  with  a  recital 
that  doubts  ha\'e  arisen  as  to  the  oliligations  of  bankers  with  respect  to  cross-written 
drafts,  and  that  it  would  conduce  to  the  ease  of  commerce,  the  security  of  property, 
and  the  prevention  of  crime,  if  drawers  or  holders  of  drafts  on  bankers,  payable  to 
bearer  oi-  to  order  on  demand,  were  enabled  eft'ectually  to  direct  the  payment  of  the 
same  to  be  made  only  to  or  through  some  banker :  and  it  then  proceeds  to  enact, 
that,  "in  every  ease  where  a  draft  on  any  banker,  made  pay-[467]-able  to  Ijearer  or 
to  order  on  demand,  bears  across  its  face  an  addition  in  written  or  stamped  letters, 
of  the  name  of  any  banker,  or  of  the  words  '  and  company,'  in  full  or  abbreviated, 
either  of  such  additions  shall  have  the  force  of  a  direction  to  the  bankers  upon  whom 
such  di'aft  is  made,  that  the  same  is  to  be  paid  only  to  or  through  some  banker,  and 
the  same  shall  be  payable  only  to  or  through  some  banker."  That  clearly  only  gives 
the  crossing  the  effect  of  a  direction  to  the  banker  upon  whom  the  draft  is  made, 
to  pay  it  only  to  or  through  another  banker,  if  it  appears  on  the  face  of  the 
instrument  at  the  time  of  its  presentment  This  must  be  so  from  the  very  terms  of 
the  enactment ;  for,  unless  the  draft  beais  the  crossing  on  its  face  at  the  time  of 
presentment,  it  cannot  operate  as  a  direction  to  the  person  to  whom  it  is  presented. 
Whether  that  direction  is  put  on  the  instrument  by  the  drawer  himself  or  by  any 
other  person,  if  he  bears  the  crossing  on  its  face  at  the  time  of  presentment,  the 
banker  who  is  to  pay  it  can   only  do  so  to  or  through  the  banker  named  or  to  or 
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Ihion^'h  some  other  bunker.  If  he  sees  the  direction,  he  is  liotnid  to  ol)e\'  it.  Here, 
it  appears  that  the  cherjue,  when  presented  for  payment,  had  no  direction  at  all  npon 
the  face  of  it,  and  therefore  it  was  not  a  draft  or  order  within  the  contemplation  of 
the  act.  I  entirely  agree  with  the  court  of  Common  Pleas  in  thinking  that  the  crossing 
is  a  mere  direction  to  the  banker,  and  must,  to  be  of  any  avail,  appear  upon  the  face 
of  the  draft  when  presented  :  and  that  the  erasure  of  it  would  not  constitute  a 
forgery. 

15ram\vell,  B.  Concurring,  as  I  do  entirely,  in  what  has  fallen  from  my  Brother 
Wightman,  I  cannot  refrain  from  remarking  that  this  piece  of  legislation  is  an  abortive 
attempt  to  perform  the  impossible  feat  of  rendering  a  draft  which  upon  the  face  of  it 
purports  to  lie  payable  to  the  bearer  not  payable  to  him.  It  is  [468]  a  thing  which 
cannot  be  done  ;  the  utmost  that  can  be  clone  is,  that  which  the  law  had  already  done 
before,  viz.  to  make  the  crossing  of  the  cheque  or  diaft  operate  as  a  caution  to  the 
banker  to  use  a  greater  degree  of  vigilance  ((t)^.  It  may  be  that  the  statute  has  turned 
that  which  before  was  a  mere  caution  to  the  banker,  into  an  absolute  direction  to  him 
not  to  pay  the  draft  otherwise  than  to  or  through  another  l)anker,  when  the  direction 
is  put  on  by  the  drawer  of  the  cheque  himself.  But,  to  hold  that  the  direction  forms 
part  of  the  instrument  itself,  would  be  to  attempt  to  perform  the  impossible  feat  I 
before  alluded  to,  or  to  do  that  which  would  be  equally  impossiljle  and  inconsistent, 
viz.  to  sa}'  that  the  crossing  should  not  ati'ect  the  rights  of  the  holder,  and  yet  that 
the  banker  wo\ild  not  be  bound  to  pay  the  draft.  It  is  manifest  to  my  mind  that  a 
bona  fide  holder  of  this  cheque  would  have  a  remedy  against  the  drawer  upon  it.  It 
is  plain  that  the  negotiability  of  the  instrument  is  not  and  never  was  aflocted  by  the 
crossing.  I  think  the  crossing  operates  as  a  private  direction  to  the  banker,  and  that, 
if  made  by  the  customer,  the  banker  would  be  liable  to  him  for  disobeying  it, — the 
crossing  by  the  customer  being  tantamount  to  a  direction  to  the  banker  to  pay  the 
draft  only  to  or  through  another  banker.  But,  if  the  crossing  is  put  on  by  some  one 
other  than  the  maker  of  the  draft,  I  have  a  difficulty  in  seeing  how  the  banker  could 
be  held  liable  for  not  obeying  it.  Whoever  drew  this  act  must  have  seen  the  difficulty, 
or  rather  the  impossibility,  of  making  the  crossing  part  of  the  instrument  itself,  and 
at  the  same  time  preserving  the  negotiable  character  of  the  draft. 

The  rest  of  the  court  concurring. 

Appeal  dismissed,  with  costs. 

[469]     Powis  ?'.  BuTi-KR  AND  ANOTHER,  Executors  of  Charlcs  WaltoH,  Deceased. 

May  11th,  1858. 

[S.  C.  27  L.  J.  C.  P.  249  ;  4  Jur.  N.  S.  614  ;  6  W.  R.  549.] 

Held,  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the  court  of  Common 
Pleas, — that  the  executors  of  one  whose  name  has  since  his  decease  been  inserted 
in  the  last  filed  memorial  oi'  return  (under  the  7  &  8  Vict.  c.  113,  s.  16),  are  not 
lialile  to  execution  on  a  judgment  against  the  company,  although  the  testator  was 
properly  returned  as  a  shareholder  in  previous  memorials. 

Error  upon  a  judgment  of  the  court  of  Common  Pleas  on  a  special  case, — the 
i|uestion  being  whether,  under  the  circumstances  stated  in  the  ease,  the  plaintilV  was 
entitled  to  issue  execution  against  the  defendants  as  executors  of  one  Charles  Walton, 
deceased,  upon  a  judgment  olitained  by  him  against  the  official  manager  of  the  Royal 
British  Bank  on  the  2nd  of  December,  1857,  under  the  7  &  8  Vict.  c.  113. 

It  appeared  on  the  case  that  Walton,  the  testator,  died  on  the  16th  of  April,  1856, 
and  that  his  name  appeared  in  the  memorial  (the  last)  filed  by  the  i)roper  otHcer  of  the 
company,  pursuant  to  s.  16,  in  .lime,  l85f!.  The  court  below  hclil  that  the  executors 
were  not  liable:  vide  ante,  vol.  iii.,  p.  645. 

The  case  was  now  argued  before  VVightTnan, .).,  I'lrle, .).,  Crompton,  J.,  Bramwell,  15., 
Watson,  B.,  and  Channcll,  B. 

Beasley  for  the  plaintillin  error.     Looking  at  the  vaiious  sections  of  the  statute  («)- 

{ay  QuiPre,  what  constitutes  vigilance  in  a  banker,  who  has  no  option  to  exercise 
as  to  whether  he  will  or  will  not  pay  the  draft  when  presented  ? 

(n)-  The  learned  counsel  rcfeircd  to  and  commented  at  great  length  upon  the 
following  sections,  4,  5,  6,  7,  8,  '.i,  in,  II,  1-J,  1:!,  11,  16,  17,  is,  li),  •_>!,  and  26. 
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and  especially  at  the  (ith  amJ  7th,  by  which  the  shareholders  for  the  time  being,  and 
their  several  executors,  administrators,  successors,  and  assigns,  are  incorpoi'ated,  and 
at  the  21st,  which  enacts  that  "the  persons  whose  names  shall  appear  from  time  to 
time  in  the  then  last-delivered  memorial,  and  their  legal  representatives,  shall  be  liable 
to  all  legal  proceedings  under  this  act  as  existing  shareholders  of  the  company,  and 
shall  be  entitled  to  be  re-[470]-imbursed,  as  such  existing  shareholders  only,  out  of 
the  funds  or  property  of  the  company,  for  all  losses  sustained  in  consequence  thereof," 
the  defendants,  as  executors  of  a  pei'son  whose  name  appears  on  the  last-filed  memorial, 
are  clearh'  liable.  [Wightman,  J.  The  man  was  dead,  when  the  memorial  was  filed.] 
The  creditor  can  only  look  at  the  memorial  as  filed.  The  courts  have  already  decided 
that  the  party  against  whom  execution  is  sought  need  not  be  de  facto  a  shareholder  : 
Fry  V.  Rnssell,  ante,  vol.  iii.,  p.  665.  [Wightman,  J.  The  defendants  are  charged  in 
their  representative  character.  It  is  incumbent  on  the  plaintiff,  therefore,  to  shew  that 
the  person  whom  they  represent  was  liable.]  He  is  made  so  bv  the  express  language 
of  the  21st  section.  [Crompton,  J.  He  had  altogether  ceased  to  be  a  "person  "  when 
the  memorial  was  filed.]  The  statute  makes  the  register  conclusive  evidence  as  to 
who  are  existing  shareholders.  [Wightman,  J.  The  statute  must  receive  a  fair  and 
reasonable  construction.]  In  Williams  on  Executors,  5th  edit.  1583,  it  is  said  :  "  With 
respect  to  the  liabilities  of  executors  of  shareholders  in  public  companies,  where  the 
deed  of  settlement  provides  that  the  company'  shall  continue  for  a  certain  term  of  3'ears, 
and  that  the  shares  of  a  deceased  proprietor  shall  belong  to  his  personal  representatives, 
but  that  they  shall  not  be  deemed  proprietors  until  they  are  duly  admitted,  and  have 
executed  the  deed  of  settlement,  or  done  .some  other  act,  and  then,  and  not  before, 
they  are  to  become  proprietors  and  receive  the  dividend.s,  it  is  established,  that,  on  the 
death  of  a  shareholder,  his  estate,  and  consequently  his  executors  or  administrators, 
in  their  representative  capacity,  continue  liable  until  a  new  personal  liability  has  been 
created  pursuant  to  the  deed  :"  citing  In  re  Northern  Coal  Mininri  Company,  13  Beavan, 
133.  In  that  case,  by  a  deed  of  settlement  of  a  public  [471]  companj^,  it  was  provided 
that  the  company  was  to  continue  forty  years,  "  that  the  shares  of  deceased  proprietors 
should  belong  to  their  personal  representatives,"  but  that  executoi's  should  never  be 
deemed  proprietors  until  they  should  be  duly  admitted  proprietois,  on  approval  by 
the  directors,  and  had  executed  the  deed,  Ac,"  and  then,  but  not  before,  they  "were 
to  become  proprietors,  and  entitled  to  receive  the  dividends  :  and  it  was  held,  that, 
upon  the  death  of  a  proprietor,  his  estate  continued  liable,  until  a  new  personal  liability 
had  been  created  pursuant  to  the  deed.  The  master  of  the  rolls  (Lord  Langdale)  there 
says :  The  shares  do  not  sur\ive  as  in  ordinary  cases,  and  because  they  do  not 
survive,  but  are  expressly  declared  to  belong  to  the  personal  estate  of  the  deceased 
proprietor,  they  must,  I  think,  belong  to  it,  or  form  part  of  it,  subject  to  the  incidents 
attending  the  possession  of  a  portion  of  the  capital  or  assets  of  the  partnership  under 
the  management  of  the  dii-ectors,  as  provided  for  by  the  deed  ;  and,  if  profits  or  losses 
arise,  I  think  that  a  right  to  a  share  of  the  profits,  and  with  that  a  liability  to  contribute 
a  .share  of  the  losses,  are  necessarily  incident  to  the  shares  themselves,  or  to  the  right 
to  the  shares  "  The  Lords  Justices  have  held  that  executors  are  liable  as  contributories 
under  the  winding-up  acts.  [Crompton,  J.  That  is  a  totally  different  matter.] 
Phipson,  contra,  was  not  called  upon. 

Wightman,  J.  I  am  of  opinion  that  the  judgment  of  the  court  of  Common  Pleas 
was  right,  and  must  be  affirmed.  The  question  turns  upon  the  construction  to  be  put 
upon  the  21st  section  of  the  7  it  8  Vict.  c.  113,  which  enacts  that  "the  persons  whose 
names  shall  appear  from  time  to  time  in  the  then  last>delivered  me-[472]-morial,  and  their 
legal  representatives,  shall  be  liable  to  all  legal  proceedings  under  this  act,  as  existing 
shareholders  of  the  company,  and  shall  be  entitled  to  be  re-imbursed,  as  such  existing 
shareholders  only,  out  of  the  funds  or  property  of  the  company,  for  all  losses  su.stained 
in  consequence  thereof."  In  the  present  case,  it  may  have  been  the  duty  of  the  officer 
of  the  company  to  deliver  a  memorial  between  the  28th  of  February  and  the  25th  of 
March  :  but  it  was  not  filed  until  June  ;  and,  before  the  document  was  filed  and  became 
eflFective  as  a  memorial,  the  individual  whose  representatives  are  now  sought  to  be 
charged  died.  The  question  is,  whether,  under  these  circumstances,  the  deceased  comes 
within  the  description  in  s.  21,  of  "a  person  whose  name  appears  in  the  memorial." 
No  doubt  the  name  was  on  the  last-delivered  memorial ;  but  it  was  not,  within  the 
fair  and  reasonable  construction  of  the  act,  the  name  of  a  person, — which  must  mean 
a  living  person.     That  seems  to  me  to  dispose  of  the  whole  matter.     The  defendants 
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here  are  sued  iti  their  representative  character.  To  render  them  liable  in  that  character, 
it  must  be  shewn  that  the  person  whom  they  represent  was  a  person  whose  name 
appears  on  the  last-delivered  memorial.  Being  then  dead,  ho  was  not  a  person  whose 
name  could  properly  be  upon  the  memorial.  I  therefore  think  that  the  judgment  of 
the  court  of  Common  Pleas  was  right,  and  must  bo  affirmed. 

Bu.\MWKLL,  B.  I  am  entirely  of  the  same  opinion,  and  shall  only  add  a  word  or 
two  to  what  has  fallen  from  ray  Brother  Wightman.  Looking  at  the  language  of  the 
9th  and  10th  sections  of  the  7  &  8  Vict.  c.  113,  the  meaning  of  the  21st  section  .seems 
to  me  to  be  very  obvious.  The  9th  section  enacts  that  every  judgment,  decree,  or 
order  of  any  court  [473]  of  justice  in  any  proceeding  against  the  company,  mav  bo 
lawfully  e.xecutetl  against,  and  shall  have  the  like  effect  on,  the  property  and  effects 
of  the  company,  and  also,  subject  to  the  provisions  hereinafter  contained,  upon  the 
person,  property,  and  effects  of  every  shareholder  and  former  shareholder  thereof,  as 
if  every  iuflividual  shareholder  and  former  shareholder  had  been  by  name  a  party 
to  such  proceeding.  I  do  not  find  it  provided  in  any  part  of  the  statute  that  the 
judgment  is  to  have  a  greater  effect  than  that.  Now,  a  dead  man  could  not  be  a 
party  to  the  proceeding.  The  lOth  section  enacts  that  "it  shall  be  lawful  for  the 
plaintiff  to  cause  e.xecution  upon  any  judgment,  decree,  or  order  obtained  by  him  in 
any  such  action  or  suit  against  the  company,  to  be  issued  against  the  propeity  and 
effects  of  the  company  ;  and,  if  such  execution  shall  be  ineffectual  to  obtain  satisfac- 
tion of  the  sums  sought  to  be  recovered  thereby,  then  it  shall  lie  lawful  for  him  to 
have  e.xecution  in  satisfaction  of  such  judgment,  decree,  or  order  against  the  person, 
property,  and  effects  of  any  shareholdei',  or,  in  default  of  obtaining  satisfaction  of  such 
judgment,  decree,  or  order  from  any  shareholder,  against  the  person,  propei'ty,  and 
effects  of  any  person  who  was  a  shareholder  of  the  company  at  the  time  when  the 
cause  of  action  against  the  company  arose :  provided  that  no  person  having  ceased 
to  be  a  shareholder  of  the  company  shall  be  liable  for  the  payment  of  any  debt  for 
which  any  such  judgment,  decree,  or  order,  shall  have  been  so  obtained,  for  which 
he  would  not  have  been  liable  as  a  pai'tner  in  case  a  suit  had  been  originally  brought 
against  him  for  the  .same,"  <^e.  A  dead  man  could  not  be  liable  as  a  partner.  Then 
comes  the  I'lst  section,  which  enacts  that  "  the  persons  whose  names  shall  appear  from 
time  to  time  in  the  then  last-delivered  memorial,  and  their  legal  reprosentatives,  shall 
be  liable  to  all  legal  [474]  proceedings  under  this  act  as  existing  shareholders  of  the 
company,"  &c.  That  is  to  say,  they  aie  the  persons  to  whom  recourse  is  to  be  had 
in  the  first  instance  to  obtain  satisfaction  of  the  judgment.  The  21st  section  was  not 
intended  to  make  any  per.son  liable  who  was  not  otherwise  liable ;  but  to  describe 
what  persons  are  within  the  one  class  and  what  within  another. 

'I'he  re.st  of  the  court  concurring, 

Judgment  affirmed. 

End  of  Trinity  V^acation. 


[475]     Casks  Argued  and  Decidkd  in  the  Court  of  Common  Pleas,  and  in 

IIIK    KXCHK(iUER    CHAMBE14,    IN    TlUNITY    TeRM,    IN    THE    TwENTY-FlRST    YEAR 
OF  THE    KeION    of   VICTORIA. 

The  Judges  who  usually  sat  in  Banc  in  this  Term,  were, — Cockburn,  C.  J., 
Williams,  J.,  Wille.s,  J.,  and  Byles,  J. 

Memoranda. 

In  the  course  ui  the  last  Vacation,  Charles  Peteisdorff,  Est].,  of  the  Inner  Temple, 
John  Cross,  Esq.,  of  Gray's  Inn  and  the  Middle  Temple,  John  To/.er,  E-stj.,  of  Lincoln's 
Inn,  and  William  Payne,  Es<(.,  of  Cray's  lini,  were  respectively  called  to  the  degree 
of  the  Coif. 

They  gave  rings  with  the  following  inottos  : — Serjt.  Petersdorll', — "  Nee  mora  noc 
ie(jnies;"  Serjt.  Cioss, — "In  Crucc  fido;"  Serjt.  Tozer, — "Ettonui  tulas,  disercvorat 
auro  ;  "  Serjt.  Payne, — "  lieverentia  legum." 
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[476]    NoTMAN  AND  Anothek  V.  The  Anchor  Assuranck  Comi-any. 

June  4th,  1858. 

[S.  C.  -27  L.  J.  C.  P.  27.5  ;  4  Jur.  N.  S.  712  ;  6  W.  R.  688.     For  .su))sequent 
proceedings  see  6  C.  B.  N.  S.  536.] 

On  the  23rd  of  .June,  1853,  the  plaintift's  (in  Glasgow)  effected  a  policy  for  20001.  upon 
the  life  of  A.,  one  of  the  conditions  of  the  insurance  being  that  the  policy  should 
be  void  if  A.  should  go  beyond  the  limits  of  Europe  without  leave  of  the  directors. 
The  premiums  were  regularly  paid  each  half  year  down  to  the  22nd  of  December, 
1857. — One  of  the  plaintiffs,  who  was  the  agent  at  Glasgow  of  the  company,  in  the 
confidential  report  made  to  them  on  the  18th  of  June,  1853,  stated, — "A.  has  for 
sixteen  years  past  lesided  principally  at  Belize,  Honduras :  his  health  has  not  in 
any  way  suffered  :  he  intends  returning  there  for  a  few  years,  in  about  a  month  : " 
and  on  the  20th  he  wrote  to  them,  "A.  proceeds  to  Belize  about  the  end  of  this  month." 
— On  the  back  of  the  policy,  and  of  even  date  therewith,  was  the  following  memo- 
randum : — "  The  life  assured  under  this  policy  being  about  to  proceed  to  and  reside 
at  Belize,  in  the  state  of  Honduras,  and  an  extra  premium  of  twenty  guineas  having 
been  paid  for  the  extia  risk  for  such  residence  for  one  ,year,  permission  is  hereby 
granted  to  the  life  assured  to  proceed  to  and  reside  at  Belize  aforesaid,  and  for  the 
time  aforesaid,  and  for  so  long  thereafter  as  the  extra  premium  shall  from  time 
to  time  be  paid  along  with  the  premium  payable  on  this  policy  as  within  express." 
• — The  extra  premium  for  one  year's  foreign  residence  was  paid  on  the  23rd  of  June, 
1853,  but  A.  did  not  in  fact  proceed  to  Belize  until  the  9th  of  June,  1856,  arriving 
there  "about  the  middle  or  latter  end  of  August."  He  died  there  on  the  13th  of 
August,  1857,  within  a  year  of  his  arrival  at  Belize  : — Held,  that  the  penijission  to 
reside  "for  one  year"  at  Belize  was  not  limited  to  any  particular  year,  and  con- 
sequently that  the  assured  were  entitled  to  I'ecover  the  sum  insured. 

This  was  an  action  brought  by  the  plaintiffs,  suing  for  the  benefit  of  their  assignee, 
Archibald  Livingston,  against  the  defendants,  for  the  recovery  of  20001.,  the  amount 
secured  by  a  policy  of  assurance  effected  by  the  plaintiffs  with  the  defendants  on  the 
life  of  one  Michael  Finlayson  Stirling,  deceased,  or  of  such  sum  for  the  return  of  extra 
premium  or  other  piemiums  as  they  might  be  entitled  to  recover  ;  and,  by  the 
consent  of  the  parties,  and  by  a  judge's  order,  according  to  the  Common  Law  Pro- 
cedure Act,  1852,  the  following  case  was  stated  for  the  opinion  of  the  court,  without 
pleadings : — 

The  plaintiffs,  at  the  time  of  effecting  the  policy  of  assurance  hereinafter  mentioned, 
were  merchants,  of  Glasgow,  trading  in  co-partnership  with  one  William  Skinner,  since 
deceased,  under  the  name  and  firm  of  Skinner,  Notman,  &  Co.  ;  and  the  defendants 
carried  on  the  business  of  an  assurance  company  for  fire  and  life,  at  67  Cheapside, 
London. 

Mr.  M.  F.  Stirling,  deceased,  the  person  on  whose  life  the  policy  was  effected, 
was  a  merchant  at  Glasgow  ;  and  the  plaintifis  and  Skinner,  being  interested  in  the 
[465]  *  life  of  Stirling,  effected  with  the  defendants,  on  the  23rd  of  June,  1853,  a  policy 
of  assurance  on  his  life,  for  20001.  ;  which  policy  of  assurance  is  in  the  words  and 
figures  following : — 

"Life  policy  with  bonus. 
"No.  1845.     Sum  assured,  20001. 
"Anchor  Assurance  Company,  for  Fire  and  Life,  67  Cheapside,  London. 
"Half-yearly  premium,  271.  lis.  8d. 

"  Whereas  Messrs.  Skinner,  Notman,  &  Co.  of,  &c.,  merchants,  hereinafter  called 
the  assured,  have  proposed  to  effect  an  assurance  with  the  Anchor  Assurance  Company 
in  the  sum  of  20001.  upon  and  for  the  whole  continuance  of  the  life  of  Michael 
Finlayson  Stirling,  of  No.  73  Villafield  Place,  Glasgow,  aforesaid,  merchant,  and,  as 
the  basis  of  this  assurance,  the  said  assured  hath  delivered  at  the  ottice  of  the  said 
company  a  declaration  in  wi-iting,  signed  by  the  assured,  and  bearing  date  the  18th 
of  June,  1853  : 

*  Pages  465  to  476  are  accidentally  repeated  in  the  original  volume. 
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"  Aiifl  whereas  the  said  assured  has  paid  to  the  said  uorapany  the  sum  of  271.  1  Is.  Sd. 
as  ;i  premium  or  consideration  of  this  assurance  for  six  calendar  months  until  the 
22nd  of  December,  1853. 

"  Now  this  policy  witnesseth,  that,  if  the  said  M.  F.  Stirling  shall  die  before  or 
upon  the  22nd  of  December,  1S53,  or  shall  live  beyond  that  day,  and  the  said  assured 
or  their  assigns  shall,  on  or  before  that  day,  and  on  or  before  the  22nd  of  Juno,  and 
the  22nd  of  December,  in  each  and  every  succeeding  year  during  the  continuance  of 
this  assurance,  pay  to  the  said  company  the  premium  of  271.  lis.  8d.,  then  the  funds  and 
other  property  of  the  said  company  shall,  according  to  the  provisions  of  the  tlecd  of 
settlement  of  the  said  company,  be  subject  and  liable  to  pay  to  the  said  assured, 
their  executors,  administrators,  or  a.ssigiis,  within  three  calendar  months  after  satis- 
factory proof  of  the  death  of  [466]  the  said  F.  M.  Stirling,  and  after  such  other 
information  and  evidence  respecting  the  time,  cause,  or  manner  of  such  death  as  the 
directors  may  reasonably  require,  shall  have  been  received  at  the  pi'incipal  ottice  of 
the  said  company,  the  sum  of  20001.  of  lawful  money  of  Great  Britain,  together  with 
such  further  sum  or  sums  of  money  (if  an}')  as,  according  to  the  rules  and  regulations 
for  the  time  being  of  the  said  company,  shall  be  apportioned  and  payable  as  and  by 
way  of  bonus  or  addition  to  the  sum  hereby  assured. 

"  Provided  always  that  this  policj',  and  the  assurance  hereby  effected,  are  and 
shall  be  subject  to  the  several  conditions  printed  on  the  back  hereof,  so  far  as  the  same 
are  or  can  be  applicable  :  and  such  conditions  shall  be  considered  as  forming  part  of 
this  policy. 

"Given  under  the  hands  of  three  of  the  directors,  and  sealed  with  the  common 
seal  of  the  said  company,  this  23rd  day  of  June,  18.53." 

(Signed)        "Frederick  James  Smith. 
"J.  W.  Westheiner. 
"John  A.  Dalby." 

The  conditions  piinted  on  the  back  of  the  policy  were  in  the  words  and  figures 
following : — 

"  Anchor  Assurance  Company. 
"Conditions  of  life-assurance. 

"  1st.  The  premium,  if  payable  annually,  must  be  paid  within  thirty  days,  if  half- 
yearly,  within  fifteen  days,  and,  if  quarterly,  within  seven  days,  next  after  the  day 
or  respective  days  on  which  the  same  shall  have  Itecome  due,  or  the  policy  will  be 
void,  and  cainiot  afterwards  be  revived,  except  at  the  discretion  and  with  the  special 
permission  of  the  board  of  directors,  and  upon  .satisfactory  proof  that  the  person  whose 
life  is  iissured  continues  in  good  health.  The  dii'cctors  do  not  ordinarily  revive  policies 
under  any  circumstances  after  the  lapse  of  twelve  calendar  months  from  the  time  [467] 
of  their  becoming  forfeited  ;  nor  at  any  time,  except  on  payment  of  the  premiums 
due,  and  interest  at  five  per  cent,  per  anninn. 

"  2nd.  If  the  premium  be  made  payable  half-yearly  or  quarterly,  and  the  ])orson 
upon  whose  life  the  assurance  is  ett'ectod  die  before  the  whole  amount  of  premium  for 
the  current  year  of  the  policy  shall  have  l)ccn  paid,  the  remainder  thereof  shall  be 
deducted  from  the  sura  a.ssured. 

"  3rd.  Every  policy  eit'ected  by  a  person  on  his  own  life,  or  on  his  own  and  any  other 
life  or  lives  jointly,  who  shall  die  by  his  own  hands,  whether  felo-de-se  or  otherwise, 
shall  be  void,  except  so  far  as  any  other  ])urson  shall  have  acquired  a  bona  tide  interest 
therein  by  assignment  or  by  legal  or  equitable  lien,  provided  such  assignment  or 
security  shall  have  existed,  and  notice  theieof  shall  have  been  given  to  the  company, 
not  less  than  thiee  calendar  months  Ijefore  the  death. 

"4th.  If  any  statement  or  allegation  contained  in  any  declaration  or  tlocument 
mentioned  or  recited  in  the  policy  be  unti'ue  ;  or,  if  the  assurance  shall  have  been  made 
through  or  in  consequence  of  any  misrepresentation,  concealment,  or  fraud  ;  or,  in  case 
the  person  upon  whose  life  the  assurance  is  ofl'cctcd  (or  either  of  such  persons  if  more 
than  one)  shall  go  beyond  the  limits  of  Europe,  or  shall  die  on  the  seas,  except  in 
passing  from  oTie  part  of  the  United  Kingdom  to  another,  or  in  passing  in  times  of 
peace  in  decked  vessels  from  any  Kui'oiwan  port  to  any  other  European  jiort ;  or,  being 
or  becoming  a  military  oi'  naval  man,  shall  ijutcr  into  actual  service,  without  the  licence 
of  the  board  of  directors  ])reviously  obtained  ;  or  shall  die  by  duelling  or  the  hands  of 
justice, — this  policy  shall  be  void. 
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■     "  5th.  If,  for  any  cause  whatevei',  the  policy  beeonie.s  void,  all  monies  paid  in 
respect  thei'eof  will  be  forfeited  to  the  company. 

[468]  "  6th.  The  capital  stock  of  1,000,0001.,  and  other  the  stoelc,  securities,  funds, 
and  propei-ty  of  the  said  company  lemaining  at  the  time  of  any  claim  or  demand  made 
unapplied  and  undisposed  of,  and  inapplicable  to  prior  claims  or  demands,  shall  alone 
be  liable  to  answer  and  make  good  all  claims  and  demands  upon  the  said  company,  or 
otherwise,  under  or  by  virtue  of  this  policy  :  and  no  director,  officer,  or  shareholder  of 
the  said  company,  his  heirs,  executors,  or  administrators,  shall,  by  reason  of  this  polic}^ 
be  in  anywise  individually  or  personally  liable  or  subject  to  any  such  claims  or  demands, 
or  to  be  sued  in  respect  thereof  :  nor  shall  any  dii-ector  or  other  shareholder  of  the 
company  be  in  anywise  charged  by  reason  thereof  beyond  the  amount  unpaid  of  his 
shares  in  the  said  capital  stock,  nor  longer  than  he  shall  retain  the  same  shares." 

In  addition  to  the  above-recited  conditions,  a  memorandum,  in  the  words  and 
figui-es  following,  was,  by  authority  of  the  board  of  directors,  indoi'sed  on  the  said 
policy  of  assurance  : — 

"  Memorandum. 

"  Anchor  Assurance  Office,  67  Cheapside. 

"June  23rd,  1853. 

"  Tlie  life  assured  under  this  policy  being  about  to  proceed  to  and  reside  at  Belize,  in 
the  state  of  Honduras,  and  an  extra  premium  of  20  guineas  having  been  paid  for  the 
extra  risk  for  such  residence  for  one  year,  permission  is  hereby  granted  to  the  life 
assured  to  proceed  to  and  reside  at  Belize  aforesaid,  and  for  the  time  aforesaid,  and 
foi-  so  long  thereafter  as  the  extra  premium  shall  from  time  to  time  be  paid  along 
with  the  premium  payable  on  this  policy  as  within  expressed. 
"  By  order  of  the  board  of  directors." 

(Signeil)         "  Thom.'\.s  Bell,  secretary." 

The  following  is  a  copy  of  the  declaration  which  was,  and  in  the  policy  is  stated 
to  have  been,  the  basis  of  this  assurance  : — 

[469]    Proposal  for  a  Life  Assurance. 
Questions.  Answers. 

1.  Christian  and  surname  of  the  person  \      _^.^^^^j  Finlavson  Stirling, 
whose  life  IS  proposed  to  be  assured  !        .1  ■■  " 

2.  Piesent  residence  and  profession  ov\  Glasgow,  73  Villafield  Place,  or  Belize, 
occupation?     .....         .J  Honduras,  Merchant. 

3.  Whether  married  or  single?     .         .        Married. 

4.  Place  and  date  of  birth?  .         .         .        Glasgow,  30th  March,  1820. 

What  evidence  of  age  will  be  pro-^  r>     ■  i        t  i  •  ^i        i  i      i.- 

,         "  '^  '       >  Kegister  of  bu'th  and  baptism, 

duced? •* 

5.  Age  next  birthday  l  .         .         .  Thirty-four  years. 

6.  If  had  the  small-pox  or  undergone\  No. 

vaccination  (cow-pox)  1     ...         .J      Vaccinated  by  Dr.  Hunter. 

7.  If  had  any  particular  determination 
of  blood  to  the  head,  or  suffered  from 
apoplexy,  palsy,  epileptic  or  other  fits,  or 
from  insanity? 

8.  If    suffered    from    habitual   cough,"! 
spitting  of  blood,    asthma,   inflammation  [     Mpvpi- 
or  other  disease  of   the  lungs,   or    from 
disease  of  the  heart '..... 

9.  If  suffered  from  inflammation  or 
other  disease  of  the  bowels,  disease  of 
the  liver,  of  the  kidneys  or  other  urinary 
organs  ?...... 

10.  If   suffered    from    dropsy,    fistula, 
rupture,  gout,  rheumatism,  or  any  other  1-     Never, 
disease    ....... 


Never. 


Never. 
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Never. 


Questions. 

11.  If  over  met  with  anj'  accident  or 
serious  personal  injury,  state  its  nature, 
and  how  long  since  it  occurred 

1  '2.  U  ever  resided  abroad !  If  yes, 
state  when,  where,  and  how  long,  and 
whether  the  party's  health  sutfered  from 
such  residence 

1 3.  If  of  sober  and  temperate  habits  ?  . 

14.  If   now    and    ordinarily    enjoying^ 
good  health  I  .         .         .         .         .         ./ 

15.  Is  there  any  circumstance  con- 
nected with  the  health,  habits,  or  other- 
wise, with  which  the  dii-ectors  ought  to 
be  acquainted,  or  which  would  render  an 
assurance  on  the  life  more  than  usually 
hazardous  J 

16.  Whether  the  party's  paients  are 
alive,  and  what  are  their  respective 
ages.  If  dead,  at  what  age  they  died, 
and  of  what  diseases !      .         .         .         . 

17.  Whether  any  and  which  of  the 
party's  near  relations  have  died  of  con- 
sumption, or  other  pulmonary  complaint? 

[470]  la.  What  was  the  original  num- 
lier  of  the  party's  brothers  and  sisters? 
How  many  of  them  are  dead,  and  at  what 
ages  did  they  die  !  ..... 

19.  Whether  the  party's  life  has  ever 
been  proposed  for  assurance  at  any  other 
and  what  office  or  otHces,  and  when,  and 
what  was  the  result!        .... 

20.  Name   and   residence   of   ordinary] 
medical  attendant,  and  how  long  known 
to  him     .         .         .         .         .         .         .  [• 

If    received   medical   advice   from  any   ' 
other  person  be  so  good  as  state  it  .         .  j 

21.  Name,  residence,  and  profes.sion  of" 
an  intimate  friend,  not  being  a  relative, 
nor  interested  in  the  assurance,  and  how 
long  known  to  him  ..... 

22.  Christian    and    surname,     present 
residence,    and    profession  or  occupation 
of  the  penson  on   whose  account  aufl  in  fi 
whose  favour  the  policy  is  to  be  granted  .J 

23.  Sum  to  be  assured,   and   term  or'> 
nature  of  the  assurance    .         .         .         .  / 

24.  Whether  with  or  without  boiuis?  A 
I'rcmiums  to  be  paid  yearly,  or  half- 1 

yearly!  .         .         .         .'        .         .         .j 

Signature  of  party  whose  life  is  to  lie  assured 


Answers. 


Si.xteen  years  in  the  West  Indies  :  been 
in  Glasgow  si.x  months.  Health  has  not 
sufl'ered  in  any  way  whatever. 

Temperate. 

Very  good. 


None. 


Ages                      Ages. 
Father,        |  .      Father,    441^  {Son. 

Mother,       p      Mother,  58 JG{J;°';^^; 

■     None  whatever. 

Original  number.      No.                  /  Three : 

eleven.         Brothers  Six'l'C 

two 

Sisters   Five  /  ^ 

died  in 

^^ 

infancy. 

Never. 


Never  had  any   regular   medical   atten- 


dant. 


Dr.  Hunter,  Sanchuhall  St. 

Dr.  James  Miller,  Sanchuhall  St. 

lias  known  him  for  25  years. 


Messrs.  Skinner,  Notnian,  i\:  Co., 
chants,  Exchange  Square,  Gla-sgow. 


Mer- 


Tw'o  thousand  pounds. 
With  bonus. 
Half-yearly. 

M.  F. 
the  above-mentioned  assurance  with 


Stiki 
the 


,1N(; 


Anchor 


We  hereby  propose  to  cH'ect 
Assurance  Company,  and  declare  that  the  above  answers  arc  true  and  faithful  in 
all  respects,  and  we  agree  that  this  declaration  shall  be  the  basis  of  the  lussurance 
to  be  granted  by  the  said  company.  And  we  declare  that  we  have  not  intentionally 
withheld  any  information  which  is  calculated  to  influence  the  decision  of  the  directors 
as  to  the  eligibility  for  assurance  of  the  life  proposed  and  wc  agree,  that>  if  any 
sttitemcut  or  allegation  contained  herein,  or  in  the  answers  above  given,  be  untrue, 
or  if  the  assurance  shall  iiave  been  made  tiu-ongh,  oi'  in  consequence  of,  an}'  inisrepre- 
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sentation,  concealment,  or  fraud,  the  policy  shall  he  voirl,  and  all  money.s  paid  in 
respect  thereof  he  forfeited  to  the  company,  and  that  such  policy  shall  be  subject  to 
a  condition  to  that  etlect,  and  to  other  the  conditions  usually  inserted  in  the  life 
policies  of  the  said  company.  (Signed)         Skinner,  Notman,  &  Co. 

Dated  this  18th  June,  1853. 

Afterwards,  on  the  1 1th  day  of  December,  18.54,  the  said  policy  of  assurance,  with 
the  .said  memorandum  thereon,  was  duly  assigned  by  the  plaintitis,  and  delivei'ed  over 
to  one  Archibald  Livingston,  a  writer,  of  Glasgow,  for  valuable  consideration  ;  and 
a  certified  copy  of  such  assignment  was  lodged  with  the  defendants ;  and  such 
assignment  was  thereupon  duly  marked  and  entered  in  the  books  of  the  defendants. 

[471]  The  following  premiums  have  been  paid  to  the  defendants  in  respect  of 
the  said  policy  of  assurance, — for  the  half-year  ending  the  •22nd  of  December,  1853, 
271.  lis.  8d., — for  the  half-year  ending  the  22nd  of  June,  1854,  271.  lis.  8d., — for 
the  half-year  ending  the  22nd  of  December,  1854,  271.  lis.  Sd., — for  the  half-year 
ending  the  22nd  of  June,  1855,  271.  lis.  8d., — for  the  half-year  ending  the  22nd  of 
December,  1855,  271.  lis.  8d., — for  the  half-year  ending  the  22nd  of  June,  1856, 
271.  lis.  8d., — for  the  half-year  ending  the  22nd  of  December,  1856,  271.  lis.  8d., — 
for  the  half-year  ending  the  22nd  of  June,  1857,  271.  lis.  8d., — and,  for  the  half-year 
ending  the  22nd  of  December,  1857,  271.  lis.  8d.  And,  in  addition  to  the  above 
payments,  a  further  payment  of  20  guineas  was  made  to  the  defendants  on  the  23rd 
of  June,  1853,  for  permission  to  the  life  assured  to  proceed  to  and  reside  at  Belize 
aforesaid,  according  to  the  memorandum  of  that  date  indorsed  on  the  policy  as  afore- 
said ;  but  no  other  payment  of  such  additional  premium  has  ever  been  made  to  the 
defendants. 

The  plaintiff,  John  Notman,  was,  before  and  at  the  time  the  policy  was  effected, 
the  agent  at  Glasgow  of  the  defendants,  and  through  him  the  policy  was  pioposed 
and  effected.  In  a  report  made  b}'  him  as  such  agent  to  the  defendants  on  the  18th 
of  June,  1853  (a  copy  of  which  report  accompanied  and  formed  part  of  the  case),  the 
following  question  put  by  the  defendants  to  the  said  John  Notman  is  contained,  viz. 
"Are  you  possessed  of  any  information,  or  acquainted  with  any  and  what  fact  or 
circumstance,  connected  with  the  actual  state  of  health  or  habits  of  the  life  proposed 
to  be  assured,  which  in  reason  and  fairness  may  appear  to  be  material,  and  which 
therefore  ought  to  be  communicated  to  the  directors?  If  you  are,  state  it  fully."  The 
said  John  Notman  made  the  following  answer  in  [472]  the  said  report  to  the  said 
question  :  —  "  Mr.  Stirling  has  for  sixteen  years  past  resided  principally  in  Belize, 
Honduras  :  his  health  has  not  in  any  way  suffered  :  he  intends  returning  there  for 
a  few  years,  in  about  a  month." 

In  a  letter  addressed  by  the  said  John  Notman  to  the  defendants  on  the  20th  of 
the  same  month  of  June,  and  received  by  them  on  the  21st,  he  makes  the  following 
statement  with  respect  to  the  said  Mr.  Stirling : — "  Mr.  Stirling  proceeds  to  Belize 
about  the  end  of  this  month."  The  said  Michael  Finlayson  Stirling  did  not  proceed 
to  Belize  until  on  or  about  the  9th  of  June,  1856,  where  he  arrived  about  the  middle 
or  latter  end  of  August,  1856  ;  and  continued  there  from  that  time  until  his  death. 

In  the  month  of  May,  1857,  he  caught  a  cold,  which  brought  on  an  attack  of 
jaundice  and  diseased  liver,  of  which  he  died  on  the  13th  of  August,  1857,  within  the 
space  of  a  year  from  his  arrival  at  Belize  :  and  he  was  buried  at  Belize  aforesaid  on  the 
same  day. 

The  fact  of  the  death  of  the  said  Michael  Finlayson  Stirling  was  published  in  the 
obituary  of  a  Glasgow  newspaper  in  the  course  of  the  mouth  of  September  last,  from 
which  source  the  plaintiffs  and  the  said  Archibald  Livingston,  the  assignee  of  the  said 
policy,  first  learnt  that  the  said  Michael  Finlayson  Stirling  had  left  this  country,  and 
first  learnt  that  he  was  dead. 

Upon  becoming  acquainted  with  the  fact  of  the  decease  of  the  said  Michael 
Finlayson  Stirling,  the  said  Archibald  Livingston  communicated  with  the  defendants ; 
and  the  following  correspondence  took  place  : — 

"Policy  No.  1845.     20001. 
"Michael  Finlayson  Stirling. 

"Glasgow,  22nd  September,  1857. 
"We  beg  to  intimate  that  this  party  died  at  Belize,  [473]  Honduras,  on  the  13th 
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lilt.,  ;iiiH  will  thank  you  to  foruaid  to  iis  the  necessary  forms  foi'  proving  the  death, 
&c.  Of  course  you  are  aware  that  oui'  Mi'.  Ijivingston  is  in  right  of  this  policy  under 
a  regular  deed  of  a.ssignment  duly  intimated  to  your  otlice." 

(Signed)         "Livingston  &  Gardiner." 

The  following  is  a  copy  of  the  letter  of  the  m.anagiug  director  of  the  Anchor 
Assurance  Company,  in  repl}' : — 

"  Anchor  Assurance  Company, 
"67  Cheapside,  London.     23rd  Sept.  1S.57. 

"Gentlemen, — Li  reply  to  your  letter  of  the  22nd  instant,  intimating  the  death 
of  Michael  Finlay.son  Stirling,  a.ssured  with  this  company  under  pulic}'  1845,  and  which 
death  took  place  at  Belize,  Honduras,  I  beg  to  refer  you  to  the  condidons  of  the  policy, 
and  to  intimate  to  you,  that,  inasmuch  as  the  assured  had  gone  abroad  without  due 
notice  thereof  and  payment  to  this  company  of  the  extra  premiums,  as  in  such  case 
is  always  done,  the  policy,  as  a  necessary  consequence,  has  become  forfeited,  and  the 
company  is  not  liable  for  any  payment  in  respect  of  it. 

"  Thomas  Cave,  Managing  Director." 

To  this  reply  Archibald  Livingston  made  the  following  answer : — 

"Glasgow,  25th  Sept.  1857. 
"Re  Stirling's  policy,  1845. 

"  Your  letter  of  the  23rd  inst.  to  Messrs.  Livingston  &  Gardiner  is  to  hand  ;  and, 
before  placing  myself  in  anything  like  a  hostile  attitude  with  the  Anchor  Assurance 
Company,  I  wish  to  state  two  things  by  way  of  explanation  regarding  the  claim  which 
has  emerged  under  this  policy, — 1.  The  assured  left  this  country  unknown  to  me,  and 
therefore  I  could  not  intimate  to  the  office  what  I  did  not  know  m^'self.  The  first  and 
only  notice  of  the  change  of  residence  received  by  uic  was  [474]  that  contained  in  the 
newspaper  obituary  of  last  week  announcing  the  death, — 2.  By  an  indorsation  on  tiie 
policy,  under  date  the  23rd  of  June,  l.S5.'J,  liljerty  is  granted  to  the  assured  to  proceed 
to  and  reside  at  Belize,  Honduras,  upon  payment  of  an  extra  premium  of  20  guineas 
for  one  year'-'  residence  there,  and  for  so  long  thereafter  as  the  like  extra  premium 
shall  from  time  to  time  be  paid.  Now,  as  I  have  just  learned,  the  assured  did  not 
then  go  to  Belize,  and  only  proceeded  thither  last  year,  and  died  within  a  twelve 
month  of  his  landing  there,  the  company  have  been  paid  the  extra  premium  fixed  by 
themselves  for  the  whole  period  of  foreign  residence  exigible  under  the  policy  and 
indorsation  thereon. 

"Having  made  you  aware  of  these  facts,  1  now  wi.sli  to  know  whether  the  claim 
is  to  be  admitted  on  production  of  the  usual  certilicates,  which  1  shall  at  once  procure 
on  being  furnished  with  the  office  forms." 

(Signed)         "  Akciiujald  Livin(;stun." 

Subseipiently  to  thi.s,  the  following  letters  passed  between  the  said  Archibald 
Livingston  and  the  defendants:  — 

"Archibald  Livingston,  Esq.  "London,  26th  September,  1857. 

"Sir,— In  the  absence  of  Mr.  Cave,  I  have  to  acknowledge  receipt  of  your  letter 
of  yesterday's  date.  The  contingency  of  Mr.  Stirling's  leaving  the  country  without 
your  knowk'dge  is  one  that  you  took  ujion  yourself  when  you  purchaser!  the  policy. 
The  licence  given  in  June,  1853,  i^xpirccl  in  June,  1854,  in  consequence  of  the  extra 
premium  not  having  been  paid  from  time  to  time,  as  required  by  the  licence. 

"  Tci-  pro  Thoimas  Cave,  Managing  Director, 
"J.  H.  Wood." 

"Glasgow,  28th  Sept.  1857. 

"  Policy   1845  (Stirling). 

"Sir, — Your  letter  of  the  26th  instant  has  just  been  [475]  received.  As  I  wish 
to  have  the  decision  of  vour  bo.ii-d   on   the  claim  which    has  arisen   umloi'   llic   pnlicv. 
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I  will  thank  you  to  lay  the  correspondence  which  has  passed  on  the  subject  before  the 
directors  at  their  first  meeting,  and  let  me  know  the  result. 

"  Archibald  Livingston." 

"London,  Oct.  1st,  1857. 
"Policy  1845. 

"Sir, — 1  brought  your  letters,  re  this  death,  before  the  board  at  their  meeting 
this  day,  when  I  was  instructed  to  inform  you  that  they  cannot  admit  the  claim. 

"  Per  pro  Thomas  Cave,  Managing  Director, 
"J.  H.  Wood." 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiffs  are  entitled 
to  recover  the  sum  assured  by  the  said  policy  of  assurance,  oi-  any  and  what  sura  for 
the  return  of  extra  premium  or  other  premiums,  under  the  above  circumstances. 

If  the  court  shall  be  of  opinion  in  the  affirmative,  then  judgment  is  to  be  entered 
up  for  the  plaintiffs  for  20001.  and  costs,  or  such  other  sum  as  the  court  may  direct : 
but,  if  the  court  shall  be  of  opinion  in  the  negative,  then  judgment  of  nolle  prosequi, 
with  costs  of  defence,  shall  be  entered  up  for  the  defendants. 

James  Wilde,  Q.  C.  (with  whom  was  John  'Ihompsoii),  for  the  plaintiffs  (a).  The 
question  is,  whether  by  [476]  the  terms  of  the  memorandum,  the  party  whose  life 
was  insured  was  bound  to  avail  himself  of  the  permission  thereby  given  him  at  once, 
or  whether,  having  paid  a  premium  for  a  year's  rrsidence,  he  was  at  liberty  to  go  at 
any  period,  and  reside  at  the  place  indicated  for  one  year,  in  consideration  of  the 
20  guineas  extra  premium.  [Cockburn,  C.  J.  The  amount  of  the  premium  is  calcu- 
lated with  reference  to  the  man's  age  and  state  of  health  at  the  time  of  the  bargain.] 
The  language  of  the  memorandum  is  general.  The  liberty  is  granted  for  "  a  year's 
residence  at  Belize," — to  commence,  of  course,  from  the  time  the  party  first  lands  there. 
It  no  where  .appears  that  the  sum  charged  for  the  extra  risk  is  fixed  with  reference 
to  the  then  age  of  the  party.  He  is  to  be  at  liberty  to  reside  at  Belize,  for  one  year, 
go  when  he  may,  and  for  so  long  thereafter, —after  the  expiration  of  that  one  year, — 
as  the  extra  premium  shall  from  time  to  time  be  paid.  The  language  of  the  policy 
and  of  the  memorandum  is  that  of  the  company,  and  therefore  is  to  be  con.strued, 
if  there  be  au}^  ambiguity  in  it,  most  strongly  against  them  :  "  Verba  chartarum 
fortius  accipiuntur  contra  proferentem."  In  Broom's  Legal  Maxims,  3rd  edit.  529, 
it  is  said  :  "  It  is  a  general  rule,  that  the  words  in  a  deed  are  to  be  construed  most 
strongly  contra  proferentem, — regard  being  had,  however,  to  the  apparent  intention 
of  the  parties,  as  collected  from  the  whole  context  of  the  instrument ;  for,  as  observed 
by  Sir  W.  Blackstone,  the  principle  of  self-preservation  will  make  men  sufficiently 
careful  not  to  prejudice  their  own  interest  by  the  too  extensive  meaning  of  their  words, 
and  hei-eby  all  manner  of  deceit  in  [477]  any  gi-ant  is  avoided  ;  for,  men  would  always 
affect  ambiguous  and  intricate  expressions,  provided  they  wei-e  afterwards  at  liberty 
to  put  their  own  construction  upon  them.  Moreover,  the  adoption  of  this  i-ule  puts 
an  end  to  many  questions  and  doubts  which  would  otherwise  arise  as  to  the  meaning 
and  intention  of  the  parties,  which,  in  the  absence  of  it,  might  be  differently  construed 
by  different  judges  ;  and  it  tends  to  quiet  possession,  by  taking  acts  and  con\'eyances 
executed  beneficially  for  the  grantees  and'possessors."  The  same  rule  of  construction 
is  applied  in  the  case  of  guarantees.  Thus,  in  Hargrave  v.  Smee,  6  Bing.  244,  3  M. 
&  P.  573,  Tindal,  C.  J.,  says  :  "  The  question  is,  what  is  the  fair  meaning  to  be 
collected  from  the  language  used  in  this  guarantee.     The  words  employed  are  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were, — 
"  1.  That  the  licence  of  the  board  of  directors  to  the  life  assured,  to  reside  at  Belize, 
indorsed  upon  the  policy,  is  for  one  year's  residence  at  Belize  unconditionally,  and  that 
the  extra  premium  for  such  ri.sk  having  been  paid,  and  the  life  assured  having  died 
at  Belize  within  one  year  of  his  arrival  and  residence  there,  the  plaintiffs  are  entitled 
to  recover  the  sum  assured. 

"  2.  In  the  event  of  the  court  deciding  that  the  plaintiff's  are  not  entitled  to  recover 
the  sum  assured,  that  they  are  entitled  to  reeovei-  the  extra  premium  and  such  ordinarv 
premiums  as  may  have  been  paitl  after  the  time  from  which  it  may  be  said  that  the 
policy  became  forfeited,  and  ceased  to  exist." 


4  C.  B.  (N.  S.)  478.         NOTMAN    V.  THE    ANCHOU    ASSURANCE   CO.  1177 

words  of  the  defendant  in  this  cause,  and  there  is  no  reason  for  putting  on  a  guarantee 
a  construction  different  from  that  which  the  court  puts  on  any  other  instrument. 
With  regard  to  other  instruments,  the  rule  is,  that,  if  the  party  executing  them  leaves 
anything  ambiguous  in  his  expressiou.s,  such  ambiguity  must  be  taken  most  strongly 
against  himself."  And  in  Mayer  v.  Isaac,  6  M.  &  W.  G0.5,  G12,  Alderson,  H.,  saj's  : 
"  Undoubtedly,  the  generally  received  principle  of  law  is,  that  the  party  who  makes 
any  instrument,  should  take  care  so  to  express  the  amount  of  his  own  liability  as 
that  he  may  not  be  bound  beyond  what  it  was  his  intention  that  he  should  be  ;  and, 
on  the  other  hand,  that  the  party  who  receives  the  instrument,  and  parts  with  his 
goods  on  the  faith  of  it,  should  rather  have  a  construction  put  upon  it  in  his  favour, 
because  the  words  of  the  instrument  are  not  his,  but  those  of  the  other  party."  The 
subject  underwent  discussion  recently  in  the  House  of  Lords,  in  Anderson  v.  Fitzgerald, 
4  House  of  Lords  Cases,  484,  where  Lord  St.  Leonards  says  :  "  It  [the  policy]  is  of 
course  prepaied  by  the  [478]  compan\',  and  if  theiefore  there  should  be  any  ambiguity 
in  it,  must  be  taken,  according  to  law,  more  strongly  against  the  person  who  prepared 
it."  Assuming,  therefore, — though  it  is  not  admitted, — that  there  is  any  ambiguity 
here,  the  same  principle  of  construction  must  be  a|)plied  to  this  instrument.  Then, 
if  the  policy  be  void,  the  plaintiff  will  be  entitled  at  all  events  to  recover  back  the 
20  guineas  extra  premium,  and  the  three  half-years'  premium  paid  since  the  time  when 
the  policy  so  became  void. 

fiovill,  Q.  C.  (with  whom  was  R.  E.  Turner),  for  the  defendants  (a).  The  obvious 
intention  of  the  parties  was  that  the  residence  at  Belize  should  commence  immediately 
or  within  a  reasonable  time.  This  is  plain  from  the  circumstance  of  the  extra  premium 
Vjeing  declared  to  be  payable  at  the  same  time  as  the  other  [479]  premiums  ;  and  these 
are  payable  half-yearly.  The  application  is  for  permission  to  "  proceed  to,  and  reside 
at,"  Belize.  The  words  "foi'one  year"  have  reference  to  the  payment  of  the  premium. 
The  amount  of  premium  for  the  foreign  residence  would  necessarily  vary  according  to 
the  age  of  the  party  at  the  time  of  its  commencement.  In  Jenk.  Cent.  301,  it  is  said, 
— 'A  lease  is  made  for  twenty-one  years,  without  mentioning  the  time  of  its  com- 
mencement ;  it  shall  begin  immediately."  [Cockburn,  C.  J.  Every  deed  dates  from 
the  time  of  its  delivery.]  No  one  can  fairly  doubt  the  meaning  of  the  parties  here : 
the  season  of  arrival  would  be  an  important  ingredient  in  the  consideration  of  the 
premium :  and  here  the  parties  were  evidently  dealing  with  a  view  to  an  insurance 
of  a  per.son  upon  the  eve  of  starting.  [Cockburn,  C.  J.  The  company  might  have 
placed  the  matter  beyond  doubt,  by  inserting  the  date  from  which  the  year's 
residence  was  to  commence.]  If  the  argument  on  the  other  side  be  tenalilo,  the 
party  might  have  gone  to  Belize  for  a  year's  residence  twenty  years  after  the  date  of 
the  memorandum.  [Cockburn,  C.  J.  Perhaps  that  would  not  have  been  very 
unreasonable,  s(!eing  that  the  company  would  have  had  the  benefit  of  the  ordinary 
premiums  for  ail  the  intervening  space.]  The  whole  bargain  was  based  on  the  assump- 
tion that  Stirling  was  "about  to  proceed"  to  Belize  at  once.  [Williams,  •).  No 
doubt  he  intended  and  the  company  expected  that  his  departure  would  take  place  at 
once  :  but  neither  party  stipulated  for  it  ]     He  was  bound  to  go  within  a  reasonable 

(a)  The  points  marked  for  argument  on  the  |)ait  of  the  defendants,  were  as 
follows : — 

"  1.  That  the  permission  given  by  the  defendants  to  the  said  Michael  Finlayson 
Stirling  to  piocced  to  and  reside  at  Belize,  as  stated  in  the  memorandum,  had  expired 
before  the  said  Michael  Finlayson  Stirling  had  left  Kngland,  and  that  therefore  the 
policy  became  forfeited  by  his  dejiarture  for  liclizc  in  .linie,  1S.5G. 

"2.  That  the  permission  given  by  the  memorandum  was,  a  permi-ssion  to  proceed 
to  Belize  within  a  short  time  aftei'  the  2.'5i(l  day  of  .lime,  185."5, — at  all  events,  before 
the  !)th  day  of  .lune,  IS.")!!. 

".3.  That  the  languagi^  of  the  memoiandnm  itself,  .and  of  the  policy,  and  also  the 
other  documents  which  form  |)art  of  the  ease,  shew  tliat  such  is  the  construction  to 
be  [.ut  upon  the  memorandum  ;  and  that  the  said  Michael  Finlayson  Stirling  was  not 
at  liberty,  under  such  permission,  to  proceed  to  and  i-cside  .at  Belize  at  any  time  after 
the  23r(i  of  .June,  KS.'j.3. 

"4.  That,  the  policy  having  become  forfeited  It}'  the  departure  of  the  said  Michael 
Finlayson  Stirling  to  Belize  in  l.S.5(),  all  sums  pai(l  to  the  oflice  by  way  of  premium, 
extra  prtoniuni,  or  otherwise,  are,  luider  the  terms  of  tlii^  policy,  al.so  forfeited." 
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time.  [Willes,  J.  What  is  to  be  the  test  of  reasonable  time, — his  convenience  ov  his 
pleasure  ?]  That  would  be  a  question  for  a  jury.  Then,  as  to  the  return  of  premiums. 
[Cockburn,  C.  J.     You  need  not  go  into  that.] 

J.  Wilde  was  not  called  upon  to  reply. 

[480]  CoCKBUKN,  C.  J.  I  am  of  opinion  that  the  plaintifTs  are  entitled  to  judg- 
ment. In  all  probability,  at  the  time  the  agreement  was  entered  into  whereby  per- 
mission was  given  to  Mr.  Stirling  to  go  to  and  reside  at  Belize  on  payment  of  the 
additional  premium  for  the  e.xtra  risk,  both  he  and  the  company  supposed  that  he  was 
about  to  proceed  thither  at  once,  and  consequently  that  his  period  of  residence  at  that 
place  would  commence  within  a  short  period,  viz.  as  soon  as  he  should  arrive  there : 
but  there  is  no  stipulation  that  he  shall  proceed  to  Belize  and  commence  his  residence 
there  immediately.  By  the  terms  of  the  agreement,  permission  is  given  to  Mi-.  Stirling 
"  to  proceed  to  and  reside  at  Belize  aforesaid,  and  for  the  time  aforesaid,  and  for  so 
long  thereafter  as  the  extra  premium  shall  from  time  to  time  be  paid  along  with  the 
premium  paj'able  on  this  policy."  It  is  true  that  that  language  is  somewhat  ambiguous  ; 
and  it  is  doubtful  whether  the  woi'ds  "  for  the  time  aforesaid  "  have  reference  to  the 
proceeding  to  as  well  as  the  residing  at  Belize,  or  only  to  the  last  part  of  the 
sentence.  I  am  inclined  to  think,  taking  this  expression  in  conjunction  with  the  sub- 
sequent words,  "  and  for  so  long  thereafter  as  the  e.xtra  premium  shall  from  time  to 
time  bo  paid,"  that  it  has  reference  to  the  residence  only,  and  not  to  the  time  con- 
sumed by  the  voyage.  But,  admitting  that  there  may  be  some  doulit  as  to  this,  I 
think  we  are  entitled  to  look  at  the  recital  to  ascertain  the  meaning.  That  recital  is 
as  follows  : — "  The  life  assured  under  this  policy  being  about  to  proceed  to  and  reside 
at  Belize,  in  the  state  of  Honduras,  and  an  extra  premium  of  twenty  guineas  having 
been  paid  for  the  extra  risk  for  such  residence  for  one  year,"  &c.  Now,  that  in  terms 
excludes  the  time  to  be  occupied  in  the  voyage  out.  I  think  the  terms  of  the  per- 
mission must  be  construed  by  that  recital :  and  the  effect  of  the  whole  is,  that  [481] 
the  person  insured  was  to  have  twelve  months'  residence  at  Belize,  independently  of 
the  time  occupied  by  the  voyage.  It  is  said  that  that  period  is  to  date  from  the  23rd 
of  June,  1853  :  but  there  is  nothing  to  be  found  in  the  contract  to  define  the  period 
from  which  the  twelve  months'  residence  is  to  date.  Mr.  Bovill  has  pointed  out 
reasons  of  considerable  cogency  why  the  company  should  find  it  to  their  interest  to 
give  such  permission  for  foreign  residence  commencing  at  or  within  a  reasonable  time 
after  the  application.  Nothing  could  be  more  easy  than  to  express  that  in  plain 
terms  in  the  instrument  itself:  the  permission  might  be  granted  for  a  residence  from 
a  given  day  to  another  given  day.  They  have  not,  however,  done  so  here  :  the  per- 
mission is  given  simply  for  a  twelve  months'  residence  at  Belize,  without  specifying 
any  period  from  which  that  re.sidence  is  to  date.  This  instrument  being  the  language 
of  the  company,  must,  if  there  be  any  ambiguity  in  it,  be  taken  most  strongly  against 
them  ;  and  there  is  nothing  to  shew  that  the  agreement  is  necessarily  to  date  from  the 
23rd  of  .lune,  18.53.  Upon  the  whole,  I  think  that  the  twenty  guineas  having  been 
paid  for  the  permission  to  reside  for  twelve  months,  the  residence  might  take  place 
at  any  time. 

Williams,  .1.  I  am  of  the  same  opinion.  As  to  the  first  line  of  argument  urged 
by  Mr.  Bovill,  on  the  part  of  the  defendants,  viz.  that  the  intention  of  the  parties  was 
that  the  year  of  residence  should  commence  from  the  2'ird  of  June,  1853,  I  do  not 
feel  any  difficulty.  It  is  impossible  to  reconcile  that  construction  of  the  memorandum 
with  the  words  used  in  it.  I  think,  that,  if  the  assured  had  proceeded  to  Belize  within 
a  reasonable  time  after  the  23rd  of  June,  1853,  and  had  died  before  the  expiration  of 
the  ,yeai-,  there  could  be  no  doubt  that  the  money  would  have  been  payable,  [482]  pro- 
vided the  death  took  place  within  the  year  of  residence.  Therefore,  I  think  it  is 
impossible  to  contend  that  he  was  not  to  have  liberty  to  go  and  live  there  a  year 
without  the  policy  being  avoided.  But  I  ha\e  entertained  some  doubt  whether  the 
intention  was  not  that  he  should  proceed  thither  within  a  reasonable  time.  The 
memorandum,  however,  contains  no  provision  to  that  effect ;  and  therefore  I  cannot 
adopt  any  other  view  than  that  suggested  by  my  Lord.  Suppose  all  that  passed 
between  the  parties  was  this,  that  Mr.  Stirling  had  said  to  the  company,  "I  want  to 
go  and  reside  for  a  year  at  Belize  ;  what  must  I  pay  1 "  And  the  answei-  was,  "  You 
must  pay  twenty  guineas  ;  and,  if  you  wish  to  reside  there  for  a  longer  period,  you 
must  pay  twenty  guineas  for  ever}'  additional  year."  If  that  were  all  that  piissed, 
there  would  be  no  agreement  for  an}'  particular  year. 
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WiLLES,  J.  I  am  of  the  same  opinion.  I  am  by  no  means  surprised  at  the  point 
havino;  been  raised  by  the  company  ;  nor  do  I  think  it  was  an  unreasonable  thing  for 
them  to  take  the  opinion  of  the  court  upon  it.  Both  parties  were  evidently  under  an 
imprcs.sion  that  Mr.  Stirling  intended  to  proceed  to  Belize  within  a  reasonable  time 
after  the  permission  was  granted.  The  company  expected  that,  and  that  the  policy 
would  practically  be  on  the  life  of  a  per.son  going  to  reside  there  within  a  short  time. 
That  I  quite  see.  If  the  company  had  taken  care  to  embody  that  intention  in  an 
express  stipulation,  it  would  have  been  a  condition,  and  would  have  placed  the  matter 
beyond  all  doubt.  They  have  not,  however,  done  so.  They  merely  recite  that  the 
life  assured  is  "about  to  proceed  to  and  reside  at  Belize,  in  the  state  of  Honduras," 
which  can  only  mean  that  he  bona  fide  intends  to  go.  They  then  go  on  to  say,  that, 
"an  extra  premium  of  twenty  guineas  [483]  ha\'ing  been  paid  for  the  extra  risk  of 
such  residence  for  one  year,  permission  is  thereby  granted  to  the  life  assured  to  proceed 
to  and  reside  at  Belize  aforesaid,  and  for  the  time  aforesaid."  That  nece.ssarily  implies 
that  the  party  was  to  be  at  liberty  to  take  the  voyage.  The  only  use  of  the  expres- 
sion "about  to  proceed  to,"  &c.,  is,  to  control  the  permission  afterwards  given.  The 
licence  stands,  therefore,  as  a  clear  licence  to  reside  at  Belize  for  a  year,  in  considera- 
tion of  the  payment  of  the  twenty  guineas.  The  stipulation  is  not  expressed  in  such 
a  form  as  to  induce  the  court  to  hold  it  to  amount  to  a  condition. 

Byles,  J.,  having  advised  on  the  case  when  at  the  bar,  took  no  part  in  the 
discussion. 

Judgment  for  the  plaintifl's. 


KiTCHiN  V.  Wilson  and  Anothek.     May  29th,  1858. 

To  entitle  a  plaintiff  to  an  order  to  dispense  with  personal  service  of  a  writ  of  summons 
upon  one  of  two  defendants,  members  of  a  firm  sued  as  acceptors  of  a  bill  of  exchange, 
it  is  not  enough  to  shew  that  he  has  gone  abroad,  and  has  no  private  residence  here  : 
the  affidavit  must  shew  upon  the  face  of  it  reasonable  grounds  for  inducing  the  court 
to  conclude  that  he  is  evading  service  of  the  writ. 

The  17th  section  of  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76) 
enacts  that  "  the  service  of  the  writ  of  summons,  wherever  it  may  be  practicable,  shall, 
as  heretofore,  be  personal ;  but  it  shall  be  lawful  for  the  plaintitl'  to  apply  from  time 
to  time,  on  affidavit,  to  the  court  out  of  which  the  writ  of  summons  issued,  or  to  a 
judge  ;  and,  in  ease  it  shall  appear  to  such  court  or  judge  that  reasonable  efforts  have 
been  made  to  effect  personal  service,  and  either  that  the  writ  has  come  to  [484]  the 
knowledge  of  the  defendant,  or  that  he  wilfully  evades  service  of  the  same,  and  has 
not  appeared  thereto,  it  shall  be  lawful  for  such  court  or  judge  to  order  that  the 
plaintilV  \n'  at  liberty  to  pi'oceed  as  if  personal  service  had  lieeu  effected,  suliject  to 
such  conditions  as  to  the  court  or  judge  nuy  seem  fit."  And  the  7th  section  of  the 
Bills  of  Exchange  Act,  1855  (18  &  19  Vict.  c.  67),  enacts  that  "the  provisions  of  the 
Common  Law  Procedure  Act,  1852,  and  the  Common  Law  Procedure  Act,  1854,  and 
all  rules  made  under  or  by  virtue  of  either  of  the  said  acts,  shall,  so  far  as  the  same 
are  or  may  be  made  applicable,  extend  and  apply  to  all  proceedings  to  be  had  or  tiikon 
under  this  act." 

This  action  was  brought  by  the  indorsee  against  the  defendants  as  acceptois  of  a 
bill  of  exchange  for  4981.  15s.,  dated  the  17th  of  October,  1857,  and  payable  three 
months  after  date.  The  defendants  an;  meichauts  carrying  on  business  together  in 
partnership  at  Liverpool.  A  writ  under  the  Bills  of  Exchange  Act,  1855,  had  been 
served  personally  upon  M'lver,  one  of  the  defendants,  but  it  had  been  found 
impossible  to  serve  the  other  defendant.  lI|)on  ajjplication  to  M'lver,  he  stated  that 
the  def(Midant  Wilson  was  in  Am(!rica,  that  ho  did  not  know  his  precise  address  there, 
that  ho  had  nu-ently  addressed  a  letter  to  him  at  the  Post-Orticc,  New  York, 
and  that  he  had  no  ])iivate  residence  here.      Upon  an  affidavit  stating  these  facts, 

Malcolm  moved  for  an  order  under  the  I  7th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  that  the  plaintiff  be  at  liberty  to  proceed  as  if  personal  service  had 
been  etfuctcd  upon  Wilson.  [Crowder,  J.  What  special  circumstances  arc  disclosed 
in  your  afiidavit,  to  bring  the  case  within  the  act '.]  The  debt  is  a  partnership  debt ; 
and  one  partnei-  has  been  duly  served. 
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[485]  Per  Curiam.     There  is  nothing  to  shew  that  the  absent  partner  is  keeping 
out  of  the  way  to  evade  service.     The  case  is  clearly  not  within  the  statute. 
Rule  refused. 


GiLKES  V.  Leonino.     May  28th,  1858. 

[S.  C.  4  Jur.  N.  S.  .537  ;  6  W.  R.  620.] 

The  defendant,  ou  the  19th  of  August,  1853,  contracted  to  purchase  of  the  plaintiff  a 
parcel  of  Chassum  waste-silk,  "to  anive  in  all  probability  in  January  and  February 
next,  but  further  particulars  will  lie  furnished  respecting  the  name  of  ship  or  ships 
in  the  ne.xt  mail  or  on  receipt  of  the  next  after  that."  The  second  mail  after  the 
19th  of  August  ariived  in  London  on  the  19th  of  September.  No  name  of  any  ship 
was  then  communicated  to  the  defendant;  and,  on  the  18th  of  January,  1854,  the 
defendant  wrote, — "  We  give  you  one  week  from  this  day's  date  to  give  to  us  the 
name  of  the  ship  on  which  the  20,000  lbs.  of  Chassum  is  on  board,  and,  in  default 
of  your  compliance  with  our  request,  we  shall  consider  the  same  as  a  breach  of  the 
contract  of  the  19th  of  August  last.  To  this  the  plaintiff  replied  ou  the  same 
day, — "  I  am  happy  to  be  able  to  remove  the  uneasiness  you  feel  respecting  the 
arrival  of  the  20,000  lbs.  Chassum  to  your  contract  of  19,  8,  53,  by  informing  you 
that  it  is  already  arrived,  and  that  you  will  receive  invoice  in  due  course."  On  the 
19th,  the  defendant  wrote, — "Your  letter  of  yesterday  is  not  an  answer  to  ours  of 
the  same  date,  which  lequired  the  name  of  the  ship  on  which  the  Chassum  had  been 
shipped ;  and  this  is  the  information  which  we  now  again  call  for ;  but,  as  you  say 
the  Chassum  has  arrived,  there  is  no  occasion  for  the  delay  of  a  week  in  giving  the 
information,  which  we  now  ask  for  in  the  course  of  to-morrow  ;  in  default  of  which 
we  shall  act  as  indicated  in  our  letter  of  yesterday."  The  names  of  two  ships  were 
given  on  the  24th  and  25th  of  January  ; — Held,  that  the  defendant's  offer  to  renew 
the  contract  not  having  been  in  terms  accepted  by  the  plaintiff',  the  defendant  was 
at  liberty  to  retract  it ;  and  that  his  letter  of  the  19th  of  January  was  a  sufficient 
retractation. 

This  was  an  action  against  the  defendant  for  not  accepting  certain  silk  pursuant 
to  contract. 

The  declaration  stated  that  the  plaintiff",  at  the  request  of  the  defendant,  agreed 
to  sell  to  the  defendant,  and  the  defendant  agreed  to  buy  from  the  plaintiff,  a  large 
quantity,  to  wit,  20,000  lbs.  of  Chassum  waste-silk,  at  9d.  per  pound,  the  said  silk  to 
arrive  in  London  probably  in  January  or  February,  1854,  but  further  particulars  to 
be  furnished  respecting  the  name  of  the  ship  or  ships  in  the  mail  next  after  the  making 
of  the  said  agreement,  or  on  leceipt  of  the  mail  next  after  that ;  and  it  was  also 
agieed  between  the  plaintiff'  and  the  defendant  that  the  silk  should  be  equal  to  a 
sample  in  possession  of  the  broker:  Averment,  that  afterwards,  and  before  the  month 
of  Janu-[486]-ary,  1854,  had  elapsed,  the  defendant  waived  the  said  agreement  so  far 
as  it  related  to  particulars  respecting  the  name  of  the  said  ship  or  ships  being  furnished 
in  the  mail  next  after  the  making  of  the  said  agreement,  or  on  receipt  of  the  mail  next 
after  that,  and  the  defendant  gave  to  the  plaintiff  the  further  time  of  one  week  from 
the  18th  of  January,  1854,  for  the  particulars  lieing  furnished  In'  the  plaintiff"  to  the 
defendant  respecting  the  name  of  the  said  ship  or  ships  :  and,  in  consideration  of  the 
premises,  and  that  the  plaintiff'  would  furnish  particulars  respecting  the  name  of  the 
said  ship  or  ships  within  the  said  period  of  one  week,  and  would  observe  the  said 
agreement  in  all  things  on  his  part  to  be  observed,  except  as  to  the  part  thereof  so 
waived  as  afoi-esaid,  the  defendant  promised  the  plaintiff"  to  accept  the  .said  silk  and 
pay  for  the  same  at  the  rate  and  in  manner  aforesaid  :  That  the  said  quantity,  to  wit, 
20,000  lbs.,  of  Chassum  waste-silk  equal  to  the  said  sample  having  arrived  in  London 
aforesaid  in  two  ships,  that  is  to  say,  the  "Chalmers"  and  the  "Benares,"  he,  the 
plaintiff",  within  the  week  next  ensuing  the  .said  18th  of  January,  1854,  furnished  to 
the  defendant  the  names  of  the  said  ships  as  the  ships  in  which  the  said  silk  had 
arrived,  and  he,  the  plaintiff',  then  tendered  and  offered,  and  then  and  ever  since  had 
been  ready  and  willing  to  deliver,  the  said  silk  to  the  defendant,  and  he,  the  plaintiff", 
had  observed  all  things  necessary  to  entitle  him  to  have  the  said  silk  accepted  and 
received  and  paid  for  by  the  defendant  according  to  the  said  agreement :  Yet  that 
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the  defeiidaut,  disregarding  his  said  agi'eement,  had  not  accepted  or  received  the  said 
silk,  or  any  pai-t  thereof,  although  a  reasonable  time  for  his  accepting  and  receiving 
the  said  silk  had  elapsed  liefoie  the  commencement  of  this  suit  ;  and  the  defendant 
had  wholly  refused  to  accept  and  receive  the  same;  wherehy  the  [487]  plaintiff  had 
lost  and  been  deprived  of  the  benefit  of  the  said  sale  of  the  said  silk. 

The  defendant  pleaded, — first,  that  the  plaintiff' did  not  agree  to  sell,  nor  the  defen- 
dant to  fiuy,  the  said  silk  as  in  the  declaration  first  alleged, — secondly,  that  the 
defendant  did  not  promise  as  in  the  declaration  alleged, — thirdly,  that  he,  the  defen- 
dant, did  not  waive  the  said  agreement  .so  far  as  it  related  to  the  said  particulars 
respecting  the  name  of  the  said  ship  or  ships,  or  give  the  plaintiff  the  further  time 
alleged  for  the  particulars  being  furnished  by  the  plaintiff  respecting  the  name  of  the 
said  ship  or  ships,  as  alleged, — fourthly,  that  the  alleged  agreement  in  the  declaration 
mentioned  was  made  by  corresponding  bought  and  sold  notes,  and  upon  the  terms 
thereof,  and  not  otherwise  ;  and  that  the  terms  of  the  bought-note,  wherein  the  defen- 
dant was  described  as  Leonino  Brothers  &  Co.  were  as  follows  [setting  it  out] :  That 
further  particulars  were  not  furnished  to  the  defendant  respecting  the  name  of  the 
said  ship  or  ships  in  the  mail  ne.xt  after  the  making  of  the  said  alleged  agreement,  or 
on  receipt  of  the  mail  next  after  that,  although  both  those  periods,  and  a  reasonable 
time  for  furnishing  the  said  further  particulars,  had  elapsed  long  before  the  alleged 
waiver  and  giving  of  time,  whereby  the  said  contract  was  broken  by  the  plaintiff,  and 
the  defendant  discharged  from  its  fulfilment :  And  that,  after  the  alleged  waiver, 
giving  of  time,  and  promise,  and  before  the  plaintiff  had  accepted,  assented  to,  or  acted 
upon  the  same,  oi-  either  of  them,  and  before  the  plaintiff  had  agreed  to  furnish  the 
alleged  particulars  within  the  said  period  of  one  week,  or  to  observe  the  said  agree- 
ment except  as  to  the  pai't  alleged  to  ha\'e  been  waived,  the  defendant  retracted  his 
alleged  waiver  and  promi.se,  and  gave  notice  thereof  to  the  plaintiff, — fifthlj',  that  the 
said  quantity  equal  to  the  said  sample  [488]  did  not  arrive  in  the  said  ships  as  alleged, 
sixthly,  that  the  plaintitl  did  not  within  the  said  week  furnish  to  the  defendant  the 
names  of  the  said  shijxs,  as  alleged. 

Upon  these  several  pleas  the  plaintiff  joined  issue. 

The  cause  came  on  for  trial  Ijefoi'e  Jervis,  C.  J.,  at  the  sittings  in  London  after 
Trinity  Term,  lbi55,  when  a  verdict  was  by  consent  foinid  for  the  plaintiff,  subject  to 
the  opinion  of  the  coui't  upon  the  following  case, — the  damages  to  be  referred,  if  the 
decision  of  the  court  should  be  in  favour  of  the  plaintiff: — 

The  plaintiff,  dui-ing  the  period  to  which  the  case  refers,  was  a  merchant  carrying 
on  business  in  London.  During  the  same  period,  the  defendant  also  was  a  merchant 
carrying  on  Ijusincss  in  London,  under  the  firm  of  Leonino  Brothers. 

Mr.  H.  W.  Eat(jn  was  a  silk-bioker  carrying  on  busin(!ss  in  the  city  of  London  ; 
and  in  the  sale  and  puichase  of  the  silk  in  question  was  the  broker  and  agent  of  the 
plaintiff  and  defendant  respectively. 

On  the  19th  of  August,  185,3,  a  contract  was  made  between  the  plaintiff  and  the 
defendant,  through  the  said  Mr.  Eaton,  as  their  respective  broker  and  agent,  for  the 
sale  by  the  plaintiff  to  the  defendant  of  a  parcel  of  Chassum  waste-silk,  the  terms  of 
which  contract  are  contained  in  bought  and  sold  notes  made  and  signed  by  the  said 
Mr.  Eaton  as  the  agent  and  broker  of  the  .said  parties  respectively.  The  following  is 
a  copy  of  the  sold-note  which  was  sent  by  the  said  Mr.  ICaton  to  the  plaintiffs  : — 

"  Loudon,  U)th  August,  185.3.  Sold  for  account  of  Mr.  (iilbert  (4ilkes  a  parcel  of 
Chassum  waste-silk,  120,000  lbs.,  at  9d.  per  lb.,  East  India  t"omi)any's  terms  ;  to  arrive 
in  all  probability  in  .buuiary  and  Felii  uaty  next  ;  l)Ut  further  particulars  will  be 
furnished  respecting  the  name  of  ship  or  ships  in  the  next  mail  or  on  receipt  of  the 
next  after  tliat.  It  is  also  understood  [489]  that  the  silk  is  to  be  equal  to  sam])le  in 
possession  of  the  broker.     Should  the  ship  sink,  this  to  bo  considered  no  sale. 

"  Hrnhv  \\'.   I'lATON,  33  Old  Broad  Street." 

[A  copy  of  the  bought-note,  which  was  in  the  same  terms,  was  also  set  out.] 

Chassum  waste-silk  was  and  is  imported  chiefly  from  India. 

At  this  time,  in  regular  course,  two  mails  from  India  arrived  overland  in  this 
country  in  each  month.  It  was  usual  to  notify  by  mails  thus  arriving  the  sailing  of 
vessels  for  England  ;  .and  information  of  the  fact  of  sailing  reached  Lugland  in  this 
way  a  consiikTalilc   lime   before  the  \essels  themselves  could  rcu'li   their  dcslinalidu. 
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The  departure  of  vessels  for  this  country  which  in  due  course  would  arrive  in  January 
and  February  might  thus  have  been  known  here  in  the  preceding  months  of  September 
and  October. 

The  mail  referred  to  in  the  bought  and  sold  notes  as  the  "  next  mail "  was  received 
in  London  from  Calcutta  on  the  2t<th  of  August,  18.53  ;  .-md  the  mail  thei'ein  referred 
to  as  the  "mail  next  after  that,"  was  received  in  London  on  the  19th  of  September, 
in  the  same  year. 

The  plaintiff  was  unable  to  furnish,  and  did  not  furnish,  to  the  defendant,  on 
receipt  of  the  said  mails,  or  either  of  them,  particulars  of  any  ship  or  ships  as  the  ship 
or  ships  in  which  the  said  silk  contracted  to  be  sold  by  the  plaintiff  to  the  defendant, 
or  any  part  thereof,  was  shipped. 

Shortly  after  the  19th  of  September,  18.5.3,  viz,  on  the  22nd  of  that  month,  the 
defendant  wrote  and  sent  to  Mr.  Eaton  the  following  letter  : — 

"By  your  contract  of  the  19th  August,  it  was  agreed,  that,  on  the  arrival  of  the 
July  mail  from  India,  at  the  latest,  you  were  to  furnish  us  with  the  name  of  the 
vessel  on  which  were  shipped  the  20,000  lbs.  Chas-[490]-sum  bought  through  you. 
We  beg,  therefore,  you  will  do  so." 

Mr.  Eaton,  having  communicated  to  the  plaintiff  the  contents  of  this  letter,  on  the 
following  day  wrote  and  sent  to  the  defendant,  by  the  plaintifl''s  direction,  the  letter 
following : — 

"London,  23rd  September,  1853. 

"  I  am  in  due  receipt  of  your  letter  of  yesterday,  and  have  been  in  communication 
with  my  piincipal  respecting  the  parcel  of  Chassum.  I  regret  that  by  this  last  mail 
from  India  he  has  had  no  advice  of  the  vessels  by  which  it  was  to  be  sent ;  but  any 
particulars  respecting  it  that  may  arrive  by  the  next  mail  shall  be  immediately  trans- 
mitted to  you." 

On  the  24th  the  defendant  wrote  and  sent  the  following  letter  to  Mr.  Eaton  : — 

"  We  are  in  receipt  of  your  letter  of  yesterday,  informing  us  that  you  are  still 
unable  to  furnish  us  with  the  name  of  the  vessel  by  which  the  parcel  of  Chassum  we 
bought  through  you  was  to  be  sent.  This  being  contrary  to  the  clause  in  your  contract 
of  the  19tli  August  last,  wherein  it  was  stipulated  that  we  should  have  the  name  of 
the  vessel  on  the  arrival  of  last  mail,  at  the  latest,  we  beg  to  protest  against  this 
deviation  from  the  contract :  and  we  have  to  hold  you  and  your  principal  responsible 
for  any  damage  which  may  arise  to  us  from  this  irregularity." 

Mr.  Eaton  thereupon  sent  a  copy  of  the  last-mentioned  letter  to  the  plaintiff, 
inclosed  in  the  letter  following: — 

"London,  24th  September,  1853. 

"  Upon  informing  my  buyer  that  I  was  unable  to  give  him  particulars  of  the  ships 
by  which  the  parcel  of  Chassum  sold  for  you,  to  arrive  on  the  19th  of  August  last, 
was  to  be  sent,  he  has  sent  me  a  letter,  the  copy  of  which  I  now  annex,  protesting 
against  [491]  the  irregularity  in  not  conforming  to  the  clause  in  the  contract  which 
states  that  the  names  of  the  ships  were  to  be  furnished  on  receipt  of  the  last  mail 
from  India." 

After  this,  the  following  correspondence  passed  relating  to  the  Chassum  waste- 
silk  purchased  by  the  defendant  from  the  plaintiff  as  aforesaid.  The  letters  were 
respectively  written  and  received  by  the  persons  by  and  to  whom  they  respectively 
purport  to  be  written  and  addressed,  and  they  were  so  written  and  received  in  the 
Older  in  which  they  are  set  out,  and  on  the  days  on  which  they  i-espectively  bear  date. 
Mr.  Rodwell,  to  whom  two  of  the  letters  were  addressed,  and  by  whom  one  of  them 
was  written,  was  the  managing-clerk  of  Mr.  Eaton. 

"London,  12  mo.,  13,  18.53. 
"  Henry  Kodwell  (at  H.  W.  Eaton's,  33  Old  Broad  Street). 
"  It  is  important  for  me  to  know  whether  your  buyer  wishes  to  have  the  20,000  lbs. 
Chassum  delivered  to  him  at  9d.,  in  accordance  with  the  terms  of  contract.     Please 
let  me  know  definitel  v  in  the  course  of  the  day.  "  Gilbert  Gilkes." 
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"London,  12  mo.,  16th,  1853. 

"Henry  Rodwell  (at  H.  W.  Eaton's,  33  Old  Broad  St.). 

"Not  having  a  reph'  to  my  inquiry  of  the  13th  relative  to  the  20,000  lbs.  Chassum 
at  9d.  per  lb.,  I  write  to  request  thou  wilt  inform  th\-  buyer,  that,  if  he  does  not 
decide  to  accept  my  offer  to  cancel  the  contract  by  the  end  of  the  present  week,  1 
shall  consider  him  bound  to  accept  delivery  at  the  price  above  stated,  and  act 
accordingly.     The  fairness  of  this  course  I  am  stu-e  thou  wilt  admit. 

"Gilbert  Gilkes." 

"  Mr.  Gilbert  Gilkes.  "  17th  December,  1853. 

"  Sir, — As  requested  by  you,  I  have  seen  Messrs.  [492]  Leonino  &  Co.  upon  the 
subject  of  your  contract  dated  19th  August,  1853,  agreeing  to  deliver  to  them  certain 
Bengal  Chassum  during  the  months  of  January  and  February,  1854,  also  to  give 
them  the  names  of  the  ships  in  which  it  was  to  arrive,  on  receipt  of  the  next  mail,  or 
the  ne.xt  but  one  after  date  of  the  contract.  I  .'im  sorry  to  say  that  the  only  reply  I 
can  obtain  from  them  is,  that  it  is  their  intention  to  claim  of  you  compensation  for 
the  loss  they  ha\e  sustained  by  your  not  performing  the  latter  condition  of  this 
contract  I  will  of  course  do  all  in  my  power  to  induce  them  to  change  their 
determination.  "  For  H.  W.  Eaton,  Henry  Rodwell." 

"H.  W.  Eaton  Esq.,  Old  Broad  Street.  "London,  10th  January,  1854. 

"  Dear  Sir, — We  beg  to  hand  you  on  the  other  side  our  claim  for  damage  sustained 
for  the  non-fulfilment  of  your  contract  of  the  19th  August,  1853,  for  20,000  lbs.  of 
Chassum.  Damage,  3d.  per  lb.,  making  2501.,  for  which  please  send  me  a  cheque,  or 
to  name  j'our  principal  in  order  that  we  may  claim  from  him  the  amount. 

"  Leonino  Brothers." 

"  Mr.  Gilbert  Gilkes.  "  13th  January  1854. 

"Sir, — I  beg  to  inclose  you  a  copy  of  the  contents  of  a  note  just  received  from 
Messrs.  Leonino  Brothers,  to  which  I  beg  your  immediate  attention. 

"Henry  W.  Eaton." 

The  above  letter  of  the   10th  of  January  is  the  letter  of  which  copy  was  then 

.nclosed. 
1 

"Henry  W.  Eaton.  "1  mo.,  14,  1854. 

"1  am  duly  in  receipt  of  thy  note  accompanying  a  cojjy  of  one  from  Leonino 
Brothers  relative  to  the  eontivictfor  20,000  lbs.  Chassum  at  9d.  per  lb.,  to  be  delivered 
in  this  and  the  following  month.  I  am  very  nuich  surprised  at  the  manner  in  which 
they  write,  as  the  time  for  delivery  is  not  yet  arrived  ;  and  more  [493]  especially 
so  when  I  take  into  account  the  propo.sal  made  to  me  to  allow  them  to  cancel  the 
contract.  Under  the  circumstances,  1  can  do  no  other  than  deliver  the  Chassum  to 
contract,  which  I  intend  to  do  in  the  course  of  this  and  the  following  month.  I  shall 
feel  obliged  by  thy  informing  them  of  this.  "Gilbert  Gilkes." 

"  Messrs.  Leonino  Brothers.  "  17th  Jatuiary,  1854. 

"I  beg  to  hand  you  a  copy  of  a  letter  just  received  from  my  principal,  Mr.  Gilbert 
Gilkes,  in  reply  to  your  letter  of  the  10th  instant,  a  copy  of  which  was  forwarded 
to  him.  "  II.  W.  Eaton." 

The  above  letter  of  14th  of  .January  is  the  letter  of  which  a  copy  was  then  inclosed. 

"Mr.  Gilbert  Gilkes.  "London,  18th  .laiuiary,  1854. 

"Sir, — Mr.  II.  W.  Eaton  having  sent  us  coi)y  of  j'our  letter  to  him  14th  instant, 
in  reply  we  beg  to  state  that  we  give  you  one  week  from  this  day's  date  to  give  to  us 
the  name  of  the  ship  on  which  the  20,000  lbs.  of  Chassum  is  on  board  ;  and,  in  default 
of  your  compliance  with  our  request,  we  shall  consider  the  same  as  a  breach  of  the 
contract  of  the  19th  of  August  last  on  youi'  part,  and  shall  then  take  such  measures 
as  we  may  deem  necessary  foi'  the  protection  of  our  interests. 

"Leonino  Brothers." 
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On  the  same  18th  of  January,  185-1,  and  immediately  after  the  I'eceipt  by  him  of 
the  letter  from  the  defendant  last  set  forth,  the  plaintift"  applied  to  Mr.  Spensley,  a 
silk-broker  then  carrying  on  business  in  London,  to  procure  for  him  20,000  lbs.  of 
Chassnm  waste-silk  equal  to  the  above-mentioned  sample  ;  and,  in  order  to  enable  him 
to  do  so,  the  plaintiff  produced  and  gave  to  Mr.  Spensley  a  sample  of  the  .said  silk. 

[494]  On  the  same  day,  the  said  Mr.  Spensley  secured  for  the  plaintifl'  the 
refusal  of  41  bales  of  Chassum  waste-silk  which  had  been  brought  from  Calcutta  to 
London  in  the  ship  "Chalmers";  and  Mr.  Spensley  informed  the  plaintiff  thereof, 
and  at  the  same  time  informed  him  that  he  expected  to  secure  for  him  the  refusal  of 
another  parcel  of  Chassum  waste-silk  sufficient  to  make  up  the  20,000  lbs.,  which  last- 
mentioned  parcel  of  silk  had  been  brought  from  Calcutta  to  London  in  the  ship 
"  Benares."  The  plaintiff's  object  in  thus  applying  to  Mr.  Spensley  was,  to  obtain 
the  means  of  delivering  20,000  lbs.  of  Chassum  waste-silk  to  the  defendant  at  the 
contract  price,  if  the  defendant  would  receive  the  .same  as  for  and  in  fulfilment  of 
such  contract. 

On  receiving  this  information,  the  plaintiff,  on  the  same  day,  wrote  and  sent  to 
the  defendant  the  following  letter  : — 

"  Leonine  Brothers.  "18,  1  mo.,  1854. 

"  Gentlemen, — Your  favour  of  this  date  is  duly  received,  and  I  am  happy  to  be 
able  to  remove  the  uneasiness  you  feel  respecting  the  arrival  of  the  20,000  lbs.  Chassum 
to  your  contract  of  19,  8,  53,  by  informing  you  that  it  is  already  arrived,  and  that 
you  will  receive  invoice  in  due  course.  "G.  Gilkes." 

On  the  18th  of  January,  1854,  Mr.  Spensley  secured  for  the  plaintiff  the  refusal 
of  55  bales  of  Chassum  waste-silk,  being  the  aforesaid  parcel  of  silk  which  had  been 
brought  to  London  in  the  "  Benares  "  :  and,  on  the  following  morning  early,  he 
informed  the  plaintiff  thereof. 

Except  as  above  may  appear,  no  notice  or  intimation  was  gi^'en  to  the  defendant 
of  what  occurred  between  the  plaintiff  and  Mr.  Spensley,  or  of  any  steps  taken  by  Mr. 
Spensley  in  consequence. 

Aftei'  this,  the  following  correspondence  passed  rela-[495]-tive  to  the  said  silk, 
and  the  aforesaid  contract  for  the  same,  between  the  plaintiff  and  the  defendant. 

The  letters  were  respectively  written  and  received  by  the  persons  by  and  to  whom 
they  respectively  purport  to  be  written  and  addressed,  and  were  so  written  and 
received  on  the  days  on  which  they  respectively  bear  date,  and  in  the  order  in  which 
they  are  set  out.  Mr.  Cotterill,  the  writer  of  one  of  the  letters,  was  the  attorney  of 
the  defendant,  and  Mr.  Beavan,  the  writer  of  another  of  them,  was  the  plaintiff's 
attorney. 

"Mr.  Gilbert  Gilkes.  "London,  19th  January,  1854. 

"Sir, — Your  letter  of  yesterday  is  not  an  answer  to  ours  of  the  same  date,  which 
required  the  name  of  the  ship  on  which  the  Chassum  had  been  shipped  ;  and  this  is  the 
information  which  we  now  again  call  for :  but,  as  you  say  the  Chassum  has  arrived, 
there  is  no  occasion  for  the  delav  of  a  week  in  giving  the  information,  which  we  now 
ask  for  in  the  course  of  to-moi-row  ;  in  default  of  which,  we  shall  act  as  indicated  in  our 
letter  of  yesterday.  "Leonino  Brothers." 

"  Leonino  Brothers.  "1  mo.,  23,  1854. 

"Gentlemen, — Referring  to  my  note  to  you  of  the  18th  instant,  I  beg  to  inquire 
when  it  will  be  convenient  for  you  or  your  biokei'  to  compare  the  20,000  lbs.  Chassum 
to  contract  with  the  sample.  "Gilbert  Gilkes." 

"Mr.  Gilbert  Gilkes.  "London,  23rd  January,  1854. 

"Dear  Sir, — We  have  your  letter  of  this  date,  and  beg,  as  a  preliminary  to 
answering  it,  to  know  by  what  ship  the  Chassum  you  offer  us  has  arrired. 

"Leonina  Brothers." 

"  Leonino  Brothers.  "1  mo.,  24,  1854. 

"  Gentlemen, — In  compliance  with  yours  of  yester-[496]-da}',  received  this  morning, 
I  now  forward  you  samples  of  41  bales  of  Chassum  ex  'Chalmers'  Nos.  1/41,  to  your 
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contract.     The  remaining  quantity  I  purpose  sending  tomorrow,  with  all  particnlai's. 
Vou  will  lind  them  generally  better  than  sample  contracted  for. 

"Gilbert  Gilkes." 

"Mr.  Gilbert  Gilke.s.  "January  24th,  1854. 

"  Sir, — Messrs.  Leonino  Brothers  have  shewn  me  their  contract  and  correspond- 
ence with  you.  They  consider  you  were  bound  to  give  them  the  name  of  the  ship 
soon  after  she  sailed,  that  is,  as  soon  as  information  of  hei'  sailing  had  been  received 
here  :  and  they  cainiot  accept  in  satisfaction  of  your  contract  a  cargo  which  has  been 
here  for  two  or  three  months,  and  has  been  repeatedly  offered  for  sale  to  them  and 
others.  Therefoi'e,  as  j'ou  have  not  properly  met  their  applications,  they  desire 
me,  on  their  behalf,  to  give  you  notice  that  they  consider  the  contract  violated  bj' 
you,  and  at  an  end  ;  and  that  they  will  not  take  the  silk  per  '  Chalmers,'  or  any  other 
from  you.  "  W.  H.  CoTTERiLL." 

"Messrs.  Leonino  Brothers.  "1  mo.,  25,  1854. 

"Gentlemen, — In  accordance  with  my  letter  of  yesterday,  I  beg  to  inform  you 
that  the  name  of  the  vessel  by  which  the  rest  of  the  Chassum  deliverable  to  your 
contract  has  arrived,  is  the  '  Benares.'  In  consequence  of  j'our  solicitor's  letter,  to 
hand  this  morning,  I  do  not  send  the  samples,  as  he  therein  informs  me  you  decline 
to  receive  any  silk  whatever  from  me,  or  to  this  effect.  "  Gilbert  Gilkes." 

"Messrs.  Leonino  Brothers.  "London,  26  January  1854. 

"Gentlemen, — Mr.  Gilkes  has  consulted  me  on  the  subject  of  your  refusal  to 
accept  20,000  lbs.  of  Chassum  silk  pursuant  to  contract.  I  have,  therefore,  to  request 
[497]  the  name  of  your  solicitor,  to  whom  I  may  send  process,  instead  of  troubling 
you  personally.  "William  Bevan." 

The  "Chalmers"  sailed  from  Calcutta,  on  the  27th  of  April,  1853,  with  the  said 
41  bales  of  silk  on  board,  and  arrived  in  London  on  the  7th  of  October,  1853:  and 
the  "Benares,"  with  the  said  55  bales  of  silk  oti  board,  sailed  fi'om  Calcutta  on  the 
21st  of  August,  1S53,  and  arrived  in  London  on  the  6th  of  December,  in  the  same 
year.  The  said  41  bales  and  55  bales  together  made  up  20,000  lbs.  of  Chassum  waste- 
silk  ;  and  such  silk  was  ecjual  to  the  sample  mentioned  in  the  bought  and  sold  notes. 
The  plaintitl'  would  have  delivered  the  said  silk  to  the  defendant  within  a  reasonable 
time  after  the  25th  of  January,  1854  :  but  the  defendant  refu.scd  to  receive  the  same, 
contending  that  he  was  not  liable  so  to  do  under  the  above-mentioned  circumstances. 

The  defendant  is  to  be  at  liberty  to  contend  that  the  .statements  in  the  case  as  to 
Mr.  Spensley,  and  what  was  done  by  him,  are  iirelevant,  and  would  have  been  in- 
admissible in  evidence  for  the  plaintitf :  and,  if  the  court  shall  be  of  that  opinion,  such 
statements  are  to  be  treated  as  struck  out  of  the  case. 

The  coiut  aie  to  draw  any  inferences  of  fact  fiom  the  premises,  which  the  jury 
ought  leasonaljly  to  have  drawn. 

The  question  for  the  opinion  of  the  court  is,  whether  the  jjlaintiff  is  entitled,  uixler 
the  above-stated  circumstances,  to  recover  in  this  action  ;  and  the  verdict  is  to  bo 
entered  on  the  several  issues  as  the  court  shall  diiect. 

Montague  Smith,  Q.  C.  (with  whom  was  Unthank),  for  the  plaintitf  (a).  The  facts 
stated  in  the  special  [498]  case  clearly  sustain  the  (loclaration.  Assuming  that  the 
naming  of  the  shij)  or  ships  was  a  condition  precedent  as  the  contract  originally  stood  (li), 
the  jilaintifV  performed  his  contract  as  amended  by  the  new  term  introduced  by  the 
subsequent  corresjiondence.  The  mail  by  which  the  name  of  the  ship  should  have 
been  communicated  airivcd  in  l^ondon  on  the  IDtli  of  September,  1853.  The  plaintilV 
being  unalilc  to  comply  strictly  with  the  terms  of  the  contract  in  that  respect,  a 
correspondence  ensuefl  l)etween  him  and  the  defendant;  and,  on  the  18th  of  January, 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintitf,  were, — "  That  the 

naming  of  the  ship  was  not  a  condition  precedent,  or,  if  it  was,  that  it  was  waived  ; 
and  that  such  waiver  coukl  not  be  retracted  l)y  the  defendant  after  it  had  iiecn  acted 
on  by  the  plaintiff  by  his  procuring  the  necessary  silk  through  M.  Spenslcy,  as 
mentioned  in  the  special  case." 

(i)  See  Greaves  v.  Lcgg,  9  Exch.  70'.),  I  I  lv\ch.  642. 
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1854,  the  latter  wrote, — "We  give  you  one  week  from  this  day's  date  to  give  us  the 
name  of  the  ship  on  which  the  20,000  lbs.  of  Chassum  is  on  board  ;  and,  in  default  of 
your  compliance  with  our  request,  we  shall  consider  the  same  as  a  breach  of  the  contract 
of  the  19th  of  August  last."  Upon  the  receipt  of  this  letter,  the  plaintift"  procured 
the  necessary  quantity  of  silk  of  the  quality  and  description  contracted  for,  and  on 
the  same  day  gave  the  defendant  notice  of  its  arrival,  by  a  letter  in  which  he  said, — 
"  I  am  happy  to  be  able  to  remove  the  uneasiness  you  feel  respecting  the  arrival  of 
the  20,000  lbs.  Chassum  to  your  contract  of  19,  8,  53,  by  informing  you  that  it  is 
already  arrived,  and  that  you  will  receive  invoice  in  due  course."  That  was  a  clear 
acceptance  of  the  terms  of  the  waiver.  [Crowder,  J.  The  plaintiff  does  not  even 
then  communicate  the  name  of  the  ship.]  By  the  terms  of  the  defendant's  letter,  he 
had  a  week  to  do  so.  [Cockburn,  C.  J.  You  say,  that,  pro\'ided  the  silk  was  of  the 
description  and  quality  contracted  for,  it  need  not  have  been  afloat  at  the  time  of  the 
conti-act  ?]  It  is  not  necessarj'  to  go  so  far  :  the  vessels  in  [499]  which  the  silk  tendered 
was  brought  were  afloat  at  the  time  the  contract  was  made.  On  the  19th,  the  defen- 
dant wrote, — "Your  letter  of  yesterda}' is  not  an  answer  to  ours  of  the  same  date, 
which  required  the  name  of  the  ship  on  which  the  Chassum  had  been  shipped ;  and 
this  is  the  information  which  we  now  again  call  for :  but,  as  you  say  the  Chassum  has 
arrived,  there  is  no  occasion  for  the  delay  of  a  week  in  giving  the  information, — which 
we  now  ask  for  in  the  course  of  to-moriow ;  in  default  of  which,  we  shall  act  as 
indicated  in  our  letter  of  yesterday."  That  was  no  retractation  of  the  offer  of  the 
preceding  day.  [Cockburn,  C.  J.  The  letters  of  the  23rd  seem  rather  to  intimate 
that  both  parties  considered  the  matter  still  open.  On  the  ISth,  there  is  an  offer  to 
waive  a  breach  already  incurred  :  on  the  same  day,  there  is  a  sort  of  qualified  accepts 
ance  of  the  waivci' ;  and,  on  the  24th  and  25th,  the  defendant  is  informed  of  something 
which  if  he  had  known  it  before  would  have  induced  him  to  withhold  his  waiver. 
The  question  is,  whether  the  defendant  could  retract  his  waiver  after  it  had  been 
accepted  by  the  plaintift'.]  And  acted  upon  by  his  procuring  the  requisite  quantity 
of  silk.  This  is,  in  truth,  not  so  much  a  waiver,  as  a  new  contract  upon  the  terms  of 
the  old  one  other  than  the  time  for  giving  the  name  of  the  ship.  If  the  defendant  could 
retract  his  offer  of  the  18th  of  Jaimary,  the  facts  hardly  amount  to  a  retractation. 
He  had  given  seven  days  for  communicating  the  ships'  names ;  and  the  name  of  the 
one  was  given  on  the  24th,  and  the  other  on  the  25th,  and  the  stipulated  quantitj'  of 
silk  out  of  those  ships  (which  was  equal  to  the  sample)  was  offered  within  the  seven 
days.  [Williams,  J.  When  do  you  say  there  was  a  contract  to  give  the  names  within 
seven  days  ?]  AVhen  the  plaintiff  assented  to  the  proposal,  by  his  letter  of  the  same 
date.  [Cockburn,  C.  J.  [500]  That  letter  does  not  adopt  the  new  contract  in  the 
terms  of  the  defendant's  ofter.  The  plaintiff"'s  letter  in  substance  says,  "  You  do  not 
want  the  name  of  the  ship  :  you  shall  have  the  goods."]  The  invoice  would  necessarily 
mention  the  ships'  names.  Besides,  it  was  enough  if  the  plaintift"  assented  to  give  the 
names  of  the  ships  within  the  seven  days. 

Atherton,  Q.  C.  (with  whom  was  Cohen),  contri\.  By  the  terms  of  the  contract, 
the  plaintiff  undertakes  not  later  than  the  arrival  of  the  second  mail  from  the  date 
(which  proved  to  be  the  19th  of  September,  1853),  to  notify  the  names  of  the  ship  or 
ships  by  which  the  silk  was  to  arrive.  The  contract  is  dated  the  19th  of  August, 
1853.  It  contemplated  not  only  that  the  silk  which  was  its  subject  was  afloat  at  the 
time,  but  that  it  was  on  board  a  ship  or  ships  the  sailing  of  which  had  not  yet  been 
ascertained  in  this  country  ;  two  mails  being  allowed  for  that  purpose.  [Cockliurn,  C.  J. 
Would  not  silk  by  the  "Chalmers"  and  the  "Benares"  have  satisfied  the  contract,  if 
the  names  of  those  vessels  had  been  communicated  to  the  defendant  on  the  1 4th  of 
January?]  Those  ships  were  not  in  the  contemplation  of  the  parties  at  the  time  of 
the  contract.  "The  Chalmers"  had  sailed  from  Calcutta  nearly  four  months  before. 
On  the  19th  of  September,  1853,  therefore,  there  was  a  clear  breach  of  the  contract: 
and  there  is  no  pretence  for  saying  that  there  was  any  waiver  of  that  breach,  or  any 
new  contract,  down  to  the  I8th  of  January,  1854.  Now,  what  was  the  state  of  things 
on  that  day  I  The  "  Chalmers  "  sailed  from  Calcutta  on  the  27th  of  April,  and  arrived 
in  London  on  the  7th  of  October,  1853:  and  the  "Benares"  sailed  from  Calcutta  on 
the  21st  of  August,  and  arrived  here  on  the  6th  of  December,  1853.  The  fact  of  those 
vessels  having  sailed  would  be  known  in  this  country  in  June  and  [501]  October 
respectively.  What  does  the  defendant  ofter  by  his  letter  of  the  18th  of  January, 
1854?     He  says, — "We  give  you  one  week  from  this  day's  date  to  give  us  the  name 
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of  the  ship  on  which  the  20,000  lbs.  of  Chassuiii  is  on  board."  \\'hatcvcr  be  the  con- 
struction of  that  otter,  it  was  not  accepted  so  as  to  make  it  o)jligatory  as  a  new  contnvct 
on  the  part  of  the  plaintiff.  No  ship  is  named  ;  but  the  defendant  is  told  that  the 
silk  contracted  for  has  already  arrived,  and  that  he  will  receive  the  invoice  in  due 
course.  There  is  no  evidence  of  the  plaintiff's  having  accepted  the  defendant's  otter 
in  the  sense  in  which  he  must  have  accepted  it  to  entitle  him  to  succeed  upon  these 
pleadings,  viz.  as  having  taken  upon  himself  a  binding  obligation,  so  as  to  give  the 
defendant  a  cause  of  action  for  a  breach  of  that  new  contract.  The  defendant,  there- 
fore, had  a  perfect  right  to  retract  his  offer. 

M.  Smith,  in  reply.  The  defendant's  letter  of  the  18th  of  January  gave  the 
plaintiff'  seven  days  to  name  the  ships.  [Cockburn,  C.  J.  Yes,  provided  there  was 
an  adoption  of  the  terms  of  the  ott'er,  so  as  to  give  a  cause  of  action  for  the  breach  of  it.] 
The  plaintiff''s  answer  amounts  to  an  assent, — "The  silk  has  arrived,  and  you  will 
receive  invoice  in  due  course."  The  defendant  might  reasonably  infer  from  that  that 
the  plaintift'  meant  to  comply  with  the  otter  which  had  been  made  to  him.  There  is 
no  evidence  of  any  retractation  of  the  offer  before  the  name  of  one  ship  was  given  ; 
and  it  was  not  necessary  that  the  names  of  both  should  be  given  ;  it  was  enough  if 
that  came  before  the  expiration  of  the  seven  days.  By  his  letter  of  the  23rd,  the 
defendant  treats  the  offer  as  still  open. 

CoCKDURX,  C.  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  the  judgment 
of  the  court.  The  facts  lie  [502]  in  a  narrow  compass.  The  action  is  lirought  foi-  the 
breach  of  a  contract  for  the  purchase  of  a  large  quantity  of  silk  upon  a  condition  which 
is  atlmitted  to  lie  a  condition  precedent,  viz.  that  the  name  or  names  of  the  ship  or 
ships  by  which  the  silk  was  to  come  should  be  furnished  by  the  next  mail  or  on  receipt 
of  the  next  after  th.it.  The  second  mail  after  the  date  of  the  contract  arrived  in  this 
country  on  the  19th  of  September,  1853  ;  but  no  ship's  name  was  communicated.  On 
that  day,  therefore,  the  plaintiff'  broke  his  contract,  and  the  defendant  was  entitled  to 
consider  it  at  an  end.  Instead,  however,  of  availing  himself  of  the  breach,  the  defen- 
dant, on  the  I8th  of  January,  1854,  writes  to  the  plaintitt' offering  him  a  week's  further 
time.  Upon  the  letter  conveying  that  offer,  and  the  plaintift"s  answer,  the  question 
mainly  turns.  The  defendant  writes, — "We  give  you  one  week  from  this  day's  date 
to  give  us  the  name  of  the  ship  on  which  the  20,000  lbs.  of  Chassum  is  on  board  ; 
and,  in  default  of  your  compliance  with  our  request,  we  shall  consider  the  same  as  a 
breach  of  the  contract  of  the  19th  of  August  last  on  your  part,  and  shall  then  take 
such  measures  as  we  may  deem  necessary  for  the  protection  of  our  interests."  The 
plaintitt"'s  answer  to  that  is, — •"!  am  happy  to  be  able  to  remove  the  uneasiness  j'ou 
feel  respecting  the  arrival  of  the  20,000  lbs.  Chassum  to  your  contract  of  19,  8,  53, 
by  informing  you  that  it  is  already  arrived,  and  that  you  will  receive  invoice  in  duo 
course."  The  declaration  sets  out  the  contract,  and  avers  that  the  defendant  waived 
the  same  as  far  as  it  related  to  the  particulars  respecting  the  name  of  the  ship  oi-  ships 
Ijcing  fniiiished  by  the  arrival  of  the  second  mail,  and  that  the  defendant  gave  the 
plaintiff  a  week's  further  time  from  the  18th  of  .January,  185-1,  for  the  particul.-irs 
being  furTiished  to  him  respecting  the  name  of  the  slii])  or  ships,  that  within  the  week 
next  ensuing  the  said  isth  [503]  of  .laiuiary,  lS5t,  the  plaintiff'  furnished  to  the 
defendant  the  names  of  the  saiil  shi[)s,  and  tendered  the  silk,  but  that  the  defendant 
refused  to  accept  the  same.  The  fourth  plea,  which  is  the  materi.-d  one,  states, 
that  after  the  alleged  waiver  and  gi\ing  of  time,  and  before  the  plaintiff  had 
accepted,  assented  to,  or  acted  upon  the  same,  and  before  the  plaintiff'  had  agreed 
to  furnish  the  alleged  particulars  within  the  said  period  of  one  week,  the  defen- 
dant retracted  his  alleged  waiver  and  promise,  and  gave  notice  thereof  to  the 
plaintiff".  The  question  is,  whether  the  plaintiff'  accepted  the  defendant's  ott'er  in  the 
terms  in  which  it  w.is  made,  before  the  defendant  retracted  it.  The  defendant's  off'er 
is  couched  in  plain  terms, — "I  give  you  one  week  to  name  the  ship."  The  ])l;iintiirs 
answer  amounts  in  effect  to  this,  —  "You  are  now  proposing  that  I  should  within  a 
week  furnish  you  with  the  name  of  the  ship  in  which  the  silk  is :  but  that  is  altogether 
uiniecessary  ;  the  silk  is  arrived,  .-md  you  sh.ill  receive  the  invoice  in  due  course."  Ho 
docs  not  even  say,  "You  shall  have  the  name  within  the  time  you  mention."  It 
a])pears  to  me  that  Mr.  Alhcrton's  ai-gumcnt  is  well  founded.  The  fail-  way  to  judge 
of  the  matter  is,  to  consider  what  would  bo  the  sitn.ition  of  the  parties  if  the  defend;uit 
had  sued  the  plaintiff  for  not  furnishing  the  name  of  the  shij)  or  ships  within  the  week. 
The  answer  of  the  plaintitt"  would  have  been,—"  I  did  not  promise  to  furnish  the  name 
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within  that  time."  It  may  very  faiily  be  said  that  this  was  a  captious  proceeding  on 
the  part  of  the  defendant :  l)ut,  the  plaintiff  being  altogether  at  his  mercy,  he  had  an 
undoubted  right  to  prescribe  the  terms  upon  which  alone  he  would  renew  the  contract. 
He  did  prescribe  certain  terms  ;  and,  unless  the  plaintiff  accepted  his  offer  in  the  terms 
in  which  it  was  made,  the  ijefendant  clearly  had  a  right  to  revoke  his  offer.  I  think 
it  is  clear  that  [504]  the  plaintiff's  letter  was  not  an  acceptance,  so  as  to  create  a 
binding  contract,  and  therefore  that  the  defendant  was  entitled  to  revoke  the  offer. 

Williams,  J.  I  am  of  the  same  opinion.  I  enteitain  considerable  doubt  whether 
the  plaintiff  ever  did  name  the  ships  within  the  meaning  of  the  contract.  But  it  is 
unnecessary  to  consider  that ;  for,  I  think  it  cleai'  that  the  plaintiff  has  failed  to  prove 
his  right  of  action  as  developed  in  the  declaration.  The  declaration  does  not  rely  on 
the  waiver,  except  as  raising  a  new  contract  :  and  the  question  is,  whether  that  con- 
tract is  made  out.  Assuming  it  to  be  a  contract  which  would  be  binding  on  both 
sides,  there  is  no  proof  of  it.  The  plaintift"s  letter  of  the  18th  of  January  is  no  accept- 
ance of  the  defendant's  otVer.  He  evidently  shrinks  from  coming  to  any  terms  about 
naming  the  ship  ;  he  evades  the  question.  If  it  could  have  been  made  out  upon  the 
facts  that  there  was  a  contract  that  was  binding  between  the  parties  notwithstanding 
the  plaintiff'  bad  not  accepted  the  offer  in  its  terms,  possibly  the  declaration  might 
have  been  amended,  to  meet  that  view  of  the  case.  But  it  seems  to  me  that  that 
is  impossible.  The  defendant  says, — "If  you  will  furnish  me  with  the  name  of  the 
ship  within  a  week,  I  will  consent  to  consider  the  contract  as  a  still  e.Kisting  contract." 
The  plaintiff"  might  have  fixed  that  proposal  by  naming  the  vessel  at  once.  But  it 
seems  to  me  that  a  one-sided  conti'act  like  that  may  be  retracted  before  acceptance. 
And  this  offer  was  retracted. 

Crowder,  J.  I  am  of  the  same  opinion.  I  also  must  .say  that  I  entertain  con- 
siderable doubt  whether  the  names  of  the  ships  were  given  in  accordance  with  the 
intention  of  the  parties.  But  it  is  unnecessary  to  decide  that,  because  the  plaintiff's 
letter  of  the  18th  [505]  of  .January,  1854,  clearly  was  no  acceptance  of  the  propo.sal 
contained  in  the  defendant's  letter  of  the  same  date.  I  think  the  fourth  plea  was 
made  out.  Looking  at  the  two  letters,  it  seems  to  me  to  be  cleai-  that  the  defendant's 
letter  was  a  conditional  offer  to  renew  the  contract,  provided  the  name  of  the  ship  was 
given  within  a  week.  Tlie  language  of  that  letter  evidently  refers  to  a  ship  which 
had  not  yet  arrived,  and  must  have  been  so  understood  by  the  plaintiff'.  That  is  clear, 
from  the  expression  used,  "  on  which  the  20,000  lbs.  of  Chassum  is  on  board."  The 
plaintiff  in  answer  writes, — "I  am  happy  to  be  able  to  remove  the  uneasiness  you  feel 
respecting  the  arri\al  of  the  20,000  lbs.  Chassum  to  your  contract  of  19,  8,  53,  by 
informing  you  that  it  has  already  arrived,  and  that  you  will  receive  invoice  in  due 
course."  Can  that  be  said  to  be  an  acceptance  of  the  defendant's  offei'  1  The  plaintiff's 
letter  shews  that  he  understands  the  defendant's  proposal  as  having  reference  to  goods 
"  expected  to  airive."  It  is  giving  the  go-by  to  the  defendant's  offer.  The  defendant 
had  a  right  to  prescribe  teims,  arbitrary  though  they  seem  to  have  l)een.  There  was 
nothing  like  an  acceptance  on  the  18th  :  and,  on  the  following  day,  there  comes  that 
which  appears  to  me  to  be  a  clear  retractation  of  the  defendant's  previous  off'er, — 
changing  the  oft'er  of  a  week  to  a  day.  For  these  reasons,  it  seems  to  me  that  the 
fourth  plea  is  proved,  and  that  it  aft'ords  a  sufficient  answer  to  the  declaration. 

Judgment  for  the  defendant. 

[506]    Roberts  i:  The  Great  Western  Railway  Company.     185S. 

[S.  C.  27  L.  J.  C.  P.  266  ;  4  Jur.  N.  S.  1240.     Explained,  Booth  v.  North  Eastwn 
Railway,  1867,  L.  R.  2  Ex.  180.] 

The  first  count  of  the  declaration  stated  that  the  defendants  were  the  owners  and 
occupiers  of  a  railway,  and  of  a  stiition  thereon  for  the  loaduig,  unloading,  &c.,  of 
cattle  carried  thereby,  and  of  a  3'ard  adjoining  the  station  and  railway,  into  and 
through  wliich  yard  cattle  bi'ought  liy  the  railway  to  the  station  were  used  and 
accustomed  and  were  obliged  to  pass  in  going  from  the  station  to  a  certain  common 
highway  near  thereto  ;  and  that  the  defendants,  b)'  reason  of  the  premises,  ought  to 
have  made  and  maintained  good  and  sufficient  fences  between  the  said  yard  and  the 
railway,  so  as  to  prevent  cattle  lawfully  being  in  the  yard  from  straying  thereout 
into  and  upon  the  railway  ;  but  that  they  omitted  to  make  and  maintain  such  fences, 
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whereby  a  Inill  of  the  plaintiff,  lawfully  being  in  the  j'arcl,  on  his  way  to  the 
higliway,  without  default  or  negligence  on  his  part,  strayed  from  the  yard  on  to 
the  railway,  and  was  killed  by  a  passing  train  : — Held,  that  there  was  no  liability 
upon  the  company,  either  by  the  common  law  or  by  the  statute  8  <t  9  Vict.  c.  20,  s.  (iS, 
to  fence  their  yard  from  the  railway,  and  consequently  that  the  count  disclosed  no 
cause  of  action. — The  second  count  alleged  that  a  eertiiiu  bull  of  the  plaintiff"  was 
lawfully  in  a  close  adjoining  a  railwa\'  of  which  the  defendants  were  owners  and 
occupiers,  and  along  which  railway  they  had  not  made  any  fences  for  preventing 
cattle  being  in  the  close  from  straying  thereout  upon  the  railway,  and  that,  whilst 
the  bull  was  lawfully  in  the  close,  the  defendants  and  their  servants  negligently  and 
wrongfully,  chased,  startled,  and  frightened  the  bull,  and  so  caused  it  to  lun  upon 
the  railway,  where  it  was  killed.  At  the  trial,  it  appeared  that  the  bull,  with  otlier 
cattle  which  had  been  brought  by  the  railway  being  in  the  station  yard,  a  place 
unlighte<l  and  not  fenced  from  the  railway,  a  porter  came  out  of  the  office  with  a 
lanterTi  such  as  were  ordinarily  used  by  porters  in  his  hand,  and  that  the  light 
st<irtled  some  of  the  beasts,  and  caused  the  plaintitt''s  IniU  to  i-un  upon  the  line,  where 
it  was  knocked  down  and  killed  by  a])assing  train  : — Held,  no  evidence  for  the  jury 
that  the  coni])any's  seivants  had  been  guilty  of  negligence. 

This  was  an  action  against  the  Great  Western  Railway  Company,  for  negligence. 

The  first  count  of  the  declaration  stated,  that  the  defendants  were  the  owners  and 
occupiers  of  a  certain  railway,  and  of  a  station  thereon  for  the  landing,  unloading, 
and  delivery  of  cattle  carried  on  and  by  the  said  railway,  and  of  a  certain  yaid 
adjoining  the  said  station  and  the  said  railway,  into  and  through  which  yard  cattle 
carried  and  brought  on  and  by  the  said  luilway  to  the  said  station  were  used  and 
accustomed,  and  were  of  necessity  obliged,  to  pass  in  going  from  the  said  station  to 
a  certain  common  highway  near  thereto ;  and  that  the  defendants,  by  reason  of  the 
premises,  ought  to  have  made  and  maintained  good  and  sufficient  fences  between  the 
.said  yard  ami  the  .said  railway,  so  as  to  pi'event  cattle  lawfully  being  in  the  said  yard 
from  straying  thereout  into  and  upon  the  said  railway:  yet  that  the  defemlants  did 
not  make  or  maintain  good,  sufficient,  or  any  fences  lietween  the  said  yard  and  the 
said  railway  ;  whereby  a  bull  [507]  of  the  plaintiff,  lawfully  l)eiug  in  the  said  yaid  on 
his  way  from  the  said  station  to  the  said  common  highway,  without  any  default  or 
negligence  on  the  part  of  the  plaintiff",  strayed  from  the  said  yard  into  and  upon  the 
said  railway,  and  was  upon  the  said  railway  by  a  locomotive  engine  and  train  of 
carriages  of  the  defendants,  and  driven  by  their  servants,  run  down,  killed,  and  lost 
to  the  plaintiff'. 

The  second  count  stated  that  a  certain  bull  of  the  plaintiff"  was  lawfully  in  a  close 
adjoining  a  railway  of  which  the  defendants  were  owners  and  occupiers,  and  along 
which  railway  they  had  not  made  oi'  maint.iiuod  any  fences  for  preventing  cattle 
being  in  the  said  close  from  straying  thereout  into  or  upon  the  said  railway  :  and 
while  the  said  bull  of  the  plaintiff'  was  lawfully  in  the  said  close,  the  defiMiflants  and 
their  servants  carelessly,  negligently,  wrongfully,  aurl  inipi-opcrly  chaseil,  startled, 
and  frightened,  the  said  liull,  so  that  he,  l)eing  .so  cha.sed,  startlefl,  and  fiightcTied,  ran, 
rushed,  and  strayed  out  of  the  said  close  into  and  upon  the  said  railway,  and  upon  the 
same  was  by  a  locomotive  engine  and  train  of  cjiriiages  of  the  defendants,  and  driven 
by  their  servants,  run  down,  killed,  and  lost  to  the  plaintiff. 

The  third  count  stated,  that,  the  defendants  being  carriers  of  cattle  for  hire,  the 
I)laintiir  deliverefl  to  them  as  such  carriers,  and  they  as  such  carrier.s  received  from 
him,  cei-tain  cattle  of  the  plaintitl',  to  wit,  a  bull,  to  be  carried  l)y  them  for  the  (iLaintiff 
from  Oswestry  to  Wolvei'liampton,  and  there,  to  be  delivered  by  them  to  the  pLiintiff", 
for  leward  to  Ihcin  in  that  behalf;  yet  that  the  defendants,  whilst  they  so  had  the 
said  bull  for  the  pui'[)ose  aforesaid,  did  not  take  due  and  proper  care  of  the  same,  but 
uholl}-  ncglecte<l  to  do  .so,  and  so  carelessly,  negligently,  and  improperly  carried  the 
same,  and  look  such  bad  care  thereof,  that,  [508]  by  their  lu^gligence,  carelessness,  and 
im|)roper  conduct  in  that  behalf,  the  .said  bull  became  and  was  lost  to  the  i)laintiH. 
Claim,  1001. 

The  defendants  pleaded,  -ffrst,  not  guilty, — .secondly,  to  the  last  count,  that  the 
plaintiff' did  not  deliver  to  the  defendants,  as  such  carriers  as  therein  mentioned,  the 
.said  cattle,  on  the  terms  therein  alleged,  —thirdly,  to  the  last  count,  that  the  said 
cattle   therein  mentioned  were  delivered  to  and    received  bv  the  defendants  to  bo 
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carried  and  delivered  as  in  that  count  mentioned,  under  and  subject  to  certain  just 
and  reasonable  conditions  made  by  the  defendants,  and  known  and  assented  to  by 
the  plaintiff,  with  respect  to  the  receiving,  forwarding,  and  delivering  the  said  cattle 
that  is  to  say,  that  the  said  company  was  to  be  held  free  from  all  risk  or  responsibility 
in  respect  of  any  loss  or  damage  arising  in  the  loading  or  unloading,  from  suffocation, 
from  being  trampled  on  or  bruised  or  otherwise  injured  in  transit,  from  fire,  or  from 
any  other  cause  whatsoever ;  and  that  the  said  loss  in  the  said  last  count  mentioned 
arose  in  and  during  the  delivery  of  the  said  cattle  by  the  defendants  to  the  plaintiff 
at  Wolverhampton  aforesaid  under  the  terms  of  the  said  conditions,  and  not  otherwise. 

The  plaintiff  joined  issue  on  all  the  pleas 

The  defendants  also  demuri-ed  to  the  first  count,  the  ground  of  demurrer  stated 
in  the  margin  being,  "  that  it  does  not  appear  that  there  was  any  obligation  on  the 
defendants  to  make  or  maintain  any  fence  between  the  said  yard  and  the  railway." 
Joinder. 

The  cause  was  tried  before  Watson,  B.,  at  the  last  Spring  Assizes  at  O.xford.  The 
facts  which  appeared  in  evidence  were  as  follows: — The  plaintiff,  in  March,  1857, 
sent  the  bull  in  question  with  other  beasts  by  the  defendants'  railway  from  Oswestry 
for  Woherhampton,  in  the  care  of  a  drover.  When  the  train  anived  [509]  at 
Wolverhampton,  the  drovei'  and  his  assistants  let  the  beasts  out  of  the  trucks  on  to 
the  platform,  and  thence  into  a  yard  belonging  to  the  company  adjoining  the  railway, 
but  not  fenced  therefrom.  They  received  no  assistance  from  the  company's  servants. 
Whilst  the  beasts  were  in  the  yard,  a  porter  belonging  to  the  railway  came  out  of 
the  ofhce  into  the  yard  with  a  lantern  in  his  hand,  it  being  dark.  The  light  or 
"bull's  eye"  of  the  lantern  sUirtled  the  beasts,  when  three  of  them  went  on  to  the 
line,  and  were  killed  by  a  passing  train.  One  of  the  animals  so  killed  belonged  to 
the  plaintiff. 

On  the  part  of  the  plaintiff  it  was  submitted,  that  the  evidence  shewed  that  the 
accident  to  the  bull  was  the  result  of  negligence  on  the  part  of  the  company's  servant 
in  going  incautiously  into  the  yard  with  a  light  of  a  description  which  would  naturally 
alarm  cattle  ;  and  that  the  company  were  guilty  of  negligence  in  omitting  properly  to 
fence  the  yard  from  the  railway. 

For  the  defendants  it  was  contended,  that  there  was  no  obligation  on  the 
company  to  fence  between  the  yard  and  the  railway,  that  "not  guilty"  merely  put 
in  issue  the  fact  whether  the  fence  was  made  or  not,  and  not  the  duty  alleged  in 
the  first  count,  and  that  there  was  no  evidence  to  go  to  the  jury  in  support  of  the 
second  count. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintiff,  for  341.,  the 
value  of  the  bull,  upon  the  first  count,  because  there  was  no  traxerse  of  the  alleged 
obligation  to  fence, — reserving  leave  to  the  defendants  to  move.  As  to  the  second 
count,  he  ruled  that  there  was  no  evidence  to  go  to  the  jury,  and  he  directed  a  verdict 
to  be  entered  for  the  defendants,  inasmuch  as  the  servant  of  the  company  in  going  into 
the  yard  with  a  light  on  a  dai-k  night  was  doing  no  more  than  was  necessary  and  within 
the  ordinary  scope  [510]  of  his  duty.  And,  as  to  the  third  count,  he  held  that  the  defen- 
dants were  entitled  to  the  verdict,  the  cattle  at  the  time  of  the  accident  being  out  of  the 
custody  and  care  of  the  company,  and,  if  still  in  the  company's  care,  the  company  were 
protected  by  the  notice  stilted  in  the  third  plea,  which  was  put  in.  And  he  reserved  a 
general  leave  to  the  defendants  to  move  to  enter  the  verdict  on  these  facts,  if  the  court 
should  think  fit,  upon  either  count. 

Pigott,  Serjt.,  in  Easter  term  last,  accordingly  moved  to  enter  a  verdict  for  the 
defendants  on  the  first  count,  or  to  arrest  the  judgment.  The  learned  judge  directed 
the  verdict  to  be  entered  for  the  plaintiff  on  the  first  count,  because  there  was  no 
traverse  of  the  duty  therein  alleged.  But  all  the  authorities  are  clear  that  you  cannot 
take  a  traverse  of  a  duty  which  is  alleged  to  flow  from  ceitain  premises.  Now,  all 
that  is  alleged  by  way  of  foundation  for  the  duty  to  fence  is,  that  the  defendants 
were  the  owners  and  occupiers  of  the  i-ailway  and  of  the  close  or  yard  adjoining. 
[Willes,  J.  The  declaration  should  have  gone  on  to  allege  that  the  locus  in  quo,  by 
reason  of  the  want  of  fence,  was  more  than  ordinarily  dangerous, — like  a  trap-door  in 
a  shop.  Unless  that  is  the  meaning  of  the  declaration,  it  is  bad  ;  but  that  question 
will  arise  when  the  demurrer  comes  on  to  be  argued.  Since  the  Common  Law 
Procedure  Act,  18.52  (15  i^-  16  Vict.  c.  76),  ss.  14.3-145,  a  motion  in  arrest  of  judgment 
is  not  your  proper  course.     This  is  an  action  foi-  an  omission  to  perform  a  duty.     The 
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16th  of  the  Pleading  Rules  of  Hilary,  1853,  provides,  that,  "in  actions  for  torts,  the 
pica  of  not  guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty  or  wi-ongful  act 
alleged  to  ha\'e  been  committed  l)y  the  defendant,  and  not  of  the  facts  stilted  in  the 
inducement."  Byles,  J.  Is  not  the  obligation  to  fence  [511]  admitted  I]  The  allega- 
tion of  the  duty  to  fence  is  mere  surplusage,  and  could  not  be  traversed.  Thus,  in 
Broum  v.  Malletl,  5  C.  B.  599,  it  was  held,  that,  where  a  declaration,  after  stating 
certain  facts,  alleges  that  it  thereupon  became  the  duty  of  the  defendant  to  do  a 
certain  act,  such  allegation  is  to  be  understood  as  a  mere  exposition  of  the  legal  liability 
supposed  to  result  from  the  pi'cviously  stated  facts,  as  an  assertion  that  the  defendant 
became  thereby  bound  \>y  law  to  do  the  act, — and  not  as  a  distinct  substantive 
allegation.  So  in  Caw  v.  Chaptiutn,  5  Ad.  &  K.  647,  1  N.  ife  P.  104,  a  traverse  of  an 
inference  of  law  was  held  bad  on  demurrer.  In  Seymour  v.  Maildoj-,  16  (.^.  B.  326,  the 
declaration  stilted  that  the  defendant  was  pos.sessed  of  ii  theatre,  and  of  a  stiige  therein 
on  which  dramatic  entertainments  were  given,  and  of  a  dressing-room  for  chorus-singers, 
and  of  a  floor  underneath  the  stiige,  in  which  Hoor  was  a  cut  or  hole,  and  along  which 
floor  the  perfoiiners  at  the  theatre  were  ;iccustomed  to  pass  from  the  said  dressing-room 
to  the  back  of  the  stage  ;  thiit  the  plaintiti'  Wiis  hired  by  the  defendant  to  sing  on  the 
stage  as  a  chorus-singer;  that  it  then  became  the  defendant's  duty  to  cause  the  floor 
to  be  so  suliiciently  lighted,  and  the  hole  so  fenced,  as  to  prevent  accident  to  persons 
pas.sing  from  the  dressing-room  to  the  stiige  ;  and  that  the  defendant,  well  knowing 
the  premises,  sufl'ered  the  floor  to  be  insufficiently  lighted,  and  the  hole  to  be  open 
without  iuiy  sufficient  fence,  so  that  the  plaintift'  was  injured  by  falling  into  the  hole  : 
and  it  wiis  held,  on  motion  in  arrest  of  judgment,  that  the  dccUuiition  w;is  bad,  because 
the  facts  stated  did  not  r;iise  the  duty  a  breach  of  which  Wiis  compliiined  of,  and  that 
the  express  allegation  of  duty  would  not  aid.  Lord  Campbell  there  s;iys :  "I  confess 
that  I  at  fli'st  thought,  that,  where  a  relation,  from  which  a  particular  duty  m;iy  ai-ise, 
is  alleged,  and  the  particular  [512]  duty  is  also  alleged,  it  might  be  shewn  in  evidence 
that  in  f.ict  such  a  duty  did  arise,  and  that  it  w;is  unnecessiiry  to  set  forth  the  facts 
themselves  which  raise  the  duty.  But  the  decisions  shew  thiit  the  iillegation  of  duty  is 
in  .ill  cases  immaterial,  and  ought  never  to  be  introduced  ;  for,  if  the  particular  facts 
raise  the  duty,  the  allegation  is  unnecessary,  iiud,  if  they  do  not,  it  will  be  unaviiiling." 
The  68th  section  of  the  8  &  9  Vict.  c.  20,  imposes  no  duty  upon  the  company  to  fence 
between  the  station  and  the  rail  w;iy  (a).  The  iillegation  of  iluty,  therefore,  is  superfluous, 
and  could  not  be  triiversed  ;  and  we  have  taken  i.ssue  on  the  allegiition  thiit  the  accident 
occurred  by  re;isoii  of  the  defect  of  fences.  The  point  reserved  for  the  court  is,  whether 
the  duty  as  idleged  is  put  in  issue. 

Iluddlcston,  (}.  C.  (with  whom  wixs  M'Miihon),  ;ilso  moved  for  a  new  triiil  on  the 
second  and  third  counts,  in  the  event  of  the  phiintifl' succeeding  on  the  demui'rer  ;  or 
to  enter  the  verdict  for  the  defendants  on  the  second  count ;  or  for  a  new  trial,  on  the 
ground  of  misdirection^there  being  evidence  for  the  jury,  and  the  learned  judge  having 
refused  to  leave  it  to  them  ;  and  also  for  judgment  non  obstante  veredicto  on  the  third 
plea.  The  second  count  stated  that  a  certiiin  bull  of  the  plaintifV  was  lawfully  in  a 
close  adjoining  the  defendants'  r;iilway,  and  iilong  which  niilwiiy  there  were  no  fences 
for  preventing  ciittlc  being  in  the  close  from  stniying  tliei'cout  upon  the  niilwiiy,  and 
that  the  defend;ints,  by  theii- sei'Viints,  in^gligcntly  frightened  iind  i-hiisod  the  pliiiutitrs 
bull,  iind  ciuiseil  it  to  go  upon  the  line,  where  it  wiis  killed.  Now,  the  evidence  Wii,s, 
that,  on  the  arriviil  of  the  bull  iit  the  Wolverhiiinpton  stiition,  it  wiis  put  with  othei' 
cattle  in  ii  yaid  iidjoin-[513]-iiig  the  riiilway,  whei'e  cattle  wore  ordinarily  left  until 
taken  awiiy  ;  that  theie  wiis  no  fence  between  the  yard  and  the  riiilwiiy  ;  that  the 
cattle  arrived  after  the  pro|)er  time  ;  and  that  it  wiis  the  piiictico  of  the  company  to 
lejive  the  owners  to  take  their  own  cattle  from  the  triu^ks  to  the  yard  ;  and  that  a 
servant  or  porter  of  the  company  by  incautiously  holding  ii  liintern  bcfoi'e  the  beasts 
caused  three  of  them  to  run  upon  the  line.  On  the  pint  of  the  ])laintiH'  it  Wiis  sub- 
mitted that  this  was  cogent  evidence  of  negligence,  for  which  the  conipiiny  wei'c  liable. 
There  Wiis  no  evidence  on  the  other  side  ;  and  yet  the  learned  judge  held  thiit  there 
Wiis  nothing  to  Iciive  to  the  jury.  The  thiid  count  chiiiges  the  dcfcndiiuls  with  negli- 
gence iis  common  ciirricrs.  The  jjlea  to  thiit  count  is,  that  the  bull  wiis  delivered  to 
the  dcfcndiints  to  be  carried  subject  to  certain  conditions,  amongst  other.s,  that  the 

(o)  See  The  Manchester,  ^hejjjkld,  and  Liiwolnshire  Railwai/  Company,  App.,  IFallis, 
lieqh,  14  C.  B.  213. 
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defendants  were  to  be  free  from  responsibility  in  respect  of  any  loss  arising  iu  the 
loading  or  unloading,  from  suffocation,  from  being  trampled  or  bruised  or  otherwise 
injured  in  transit,  from  fire,  or  from  any  other  cause  whatsoever ;  and  that  the  loss 
ill  the  third  count  mentioned  arose  in  and  during  the  delivery  of  the  bull  by  the 
defendants  to  the  plaintiff'  under  the  terms  of  the  said  conditions.  Assuming  that 
the  defendants  might  protect  themselves  by  a  reasonable  condition,  they  must  be  held 
strictly  within  the  conditions  they  make.  The  plea  alleges  that  the  loss  in  question 
arose  "in  and  during  the  delivery,"  but  not  that  it  occurred  during  the  transit  or  the 
unloading.  .Suppo.se  the  transit  commences  with  the  loading  and  terminates  with  the 
unloading, — the  company  are  not  protected  by  the  condition  after  the  unloading. 
[Willes,  J.  The  servants  of  the  owner  had  the  bull  under  their  own  charge  after  the 
unloading  and  delivery.  This  point  can  only  help  you,  provided  you  are  entitled  to 
H  verdict  on  the  third  count.]  [514]  The  defendants  are  responsible  for  the  cattle 
until  they  are  delivered  oft'  their  premises. 

WiLLES,  J.  With  reference  to  the  motion  of  my  Brother  Pigott,  I  am  of  opinion 
that  there  ought  to  be  no  rule.  As  to  the  arrest  of  judgment,  that  course  can  only 
be  necessarj'  where  the  defendant  stands  in  peril  of  the  plaintifl's  succeeding  against 
him  unless  the  judgment  is  arrested.  But  the  defendants  are  in  no  such  peril  as  this 
I'ecord  now  stands,  because  they  have  been  allowed  to  demur  to  the  first  count  of  the 
declaration.  The  validity  of  the  first  count  will  be  considered  upon  the  argument  of 
that  demurrer.  A  judgment  for  the  defendants  upon  the  demurrer  will  be  more 
advantageous  for  them  than  any  judgment  which  could  be  pronounced  upon  this 
motion  ;  because,  in  that  ca.se,  the  costs  will  follow  the  legal  event ;  whereas,  if  we 
were  to  arrest  the  judgment,  the  defendants  would  get  no  costs,  but  would  have  to 
pay  the  plaintift'  his  costs  of  the  issues  upon  which  he  succeeds.  The  rule  to  arrest 
the  judgment,  therefore,  would  be  worse  than  useless.  As  to  the  other  branch  of  my 
Brother  Pigott's  motion,  viz.  to  enter  the  verdict  for  the  defendants  upon  the  first 
count, — that  turns  upon  the  effect  of  the  plea.  The  count  alleges  that  the  defendants 
were  possessed  of  a  yard  adjoining  their  railway,  into  and  through  which  yard  cattle 
brought  by  the  railway  to  the  station  were  accustomed  and  were  of  necessity  obliged 
to  pass  in  going  from  the  station  to  the  highway  ;  and  that,  by  reason  of  that  juxta- 
position, the  defendants  were  bound  to  make  and  maintain  good  and  sufficient  fences 
between  the  said  yard  and  the  railway  :  it  then  goes  on  to  say  that  the  defendants 
did  not  fence  in  pursuance  of  that  duty,  and  that,  in  conseiiuence  of  that  neglect  of 
duty,  and  without  any  default  on  the  part  of  the  plaintiff',  a  bull  belonging  to  the 
plaintiff',  being  lawfully  in  the  yard  on  his  way  from  [515]  the  station  to  the  highway, 
strayed  into  and  upon  the  railway,  and  was  killed.  To  this  the  defendants  plead  not 
guilty.  My  Brother  Pigott  now  contends  that  the  plea  of  not  guilty  puts  in  issue, 
not  merely  whether  the  company  made  the  fence  or  not,  but  also  whether  it  was  their 
duty  to  fence.  It  is  plain  that  that  cannot  be  so,  if  the  count  is  sufficient  in  point  of 
law.  Not  guilty  merely  puts  in  issue  the  fact  of  the  performance  of  the  duty  as 
alleged.  But  my  Brother  Pigott  says  that  there  is  no  sufficient  allegation  of  duty, 
and  that  not  guilty  puts  everything  in  issue.  I  do  not  think  it  necessary  to  enter 
into  the  question  whether  or  not  the  duty  is  sutticientl}'  alleged.  The  inclination  of 
my  opinion  is  that  it  is  not :  but  I  shall  reserve  the  consideration  of  that  until  the 
demurrer  comes  on  to  be  argued.  But,  assuming  that  the  count  is  an  improperly  con- 
structed one,  and  that  the  duty  is  insufficiently  alleged,  the  question  is  whether  the 
rule  of  pleading  which  prevents  the  putting  in  issue  matter  of  inducement,  is  inapplic- 
able to  a  declaration  in  which  the  duty  the  breach  of  which  is  charged  is  insufficiently 
alleged.  1  apprehend  the  rules  of  pleading  are  to  be  construed  and  applied  without 
reference  to  the  question  whether  the  declaration  is  proper  or  not.  If  a  declaration 
alleged  that  the  plaintiff'  was  possessed  of  a  messuage,  and  of  a  right  of  way  appur- 
tenant thereto,  and  that  the  defendant  obstructed  the  way,  and  the  defendant  pleaded 
not  guilty, — that  would  put  in  issue  only  the  alleged  obstruction.  I  am  quite  satisfied 
that  the  meaning  of  the  rule  is  as  I  have  stated  ;  and,  from  such  experience  as  1  have 
had,  I  caimot  entertain  a  doubt  that  that  is  what  is  acted  upon  by  pleaders.  If  any 
serious  doubt  upon  the  subject  could  be  entertained,  we  should  be  disposed  to  grant 
a  rule ;  but,  as  we  cannot  entertain  any,  there  will  be  no  rule. 

[516]  As  to  Mi-.  Huddleston's  motion,  that  raises  some  other  questions  for  con- 
sideration. The  second  count  is  founded  upon  this,  that  a  certain  bull  of  the  plaintift" 
was  lawfully  in  a  close  adjoining  a  railway  of  which  the  defendants  were  owners,  which 
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railway  was  without  fences,  and  that,  whilst  the  bull  was  su  in  the  close,  a  servant  of 
the  company  alarmed  the  bull,  and  caused  him  to  sli-ay  upon  the  railway,  where  he 
was  killed.  The  facts  seem  to  have  sustained  the  count,  if  there  was  any  evidence 
upon  which  the  jury  might  find  that  the  act  of  the  servant  was  negligent.  We  think 
that  is  a  point  which  is  worthy  of  discussion.  But,  with  regard  to  the  third  count, 
we  think  there  should  be  no  rule.  The  third  count  states  that,  the  defendants  being 
carriers  of  cattle  for  hire,  the  plaintiff  delivered  to  them  as  such  carriers,  and  thoy  as 
such  carriers  received  from  him,  a  certain  bull,  to  be  carried  by  them  for  him  from 
Oswestry  to  Wolvei'hampton,  and  there  delivered  to  him,  and  that,  by  reason  of  their 
negligence,  the  bull  was  lost.  The  third  plea  states  that  the  bull  was  delivered  to  the 
defendants  to  be  carried  suljject  to  certain  conditions  whereby  the  defendants  were 
absolved  from  all  responsilnlity  in  respect  of  loss  or  damage  arising  from  injury  in  the 
transit,  from  fire,  or  from  any  other  cause  whatsoever.  We  need  not  entei-  into  any 
question  as  to  the  validity  of  the  plea ;  for,  on  not  guilty,  the  plaintitt'  fails.  It 
appears  that  the  cattle  were  driven  into  the  yard  by  the  plaintift"s  own  ser\'ants  ;  and 
that  the  company  did  nothing  more  than  accommodate  the  plaintiflF  with  the  use  of 
the  yard  for  the  purpose  of  placing  the  cattle  therein.  The  count  therefore  charging 
the  defendants  as  carriers  wholly  fails.  The  result  will  be,  that  my  Brother  Pigott's 
rule  is  altogether  refused,  and  that  Mr.  Huddleston's  rule  is  refused  as  to  the  third 
count,  but  granted  as  to  the  second. 

[517]  .Scotland  (with  whom  was  Pigott,  Serjt.),  in  support  of  the  demurrer  («). 
The  count  alleges  the  obligation  to  fence  between  the  railway  and  the  j'ard  as  a 
po.sitive  duty  on  the  part  of  the  company.  No  such  duty,  however,  is  imposed  upon 
them  by  the  common  law  ;  and  the  duty  imposed  upon  them  by  the  G8th  section  of 
the  liiiilway  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20  (/;),  is  not  more  extensive 
than  the  common  law  [518]  duty, — to  fence  against  the  lands  of  adjoining  owners 
and  occupiers :  likkdts  v.  The  East  and  IFest  India  Docks  and  Birmiwjhaiii  Junction 
Railway  Company,  12  C.  B.  160;  The  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  Jpp.,  IVallis,  Resp.,  14  C.  B.  213.  There  is  no  allegation  that  the  plaintiffs 
beast  was  in  the  station  yard  under  any  contract  with  the  company ;  and  therefore 

(«)  The  points  marked  for  argument  on  the  part  of  the  defendants,  weie, — 

"  That  the  facts  stated  in  the  declaration  do  not  raise  any  such  duty  or  obligation 
on  the  part  of  the  defendants  as  that  which  is  alleged  : 

"That  there  was  no  absolute  obligation  on  the  defendants  to  make  and  maintain  a 
fence  between  the  railway  and  the  adjoining  yard  and  station,  of  which  the  defendants 
were  the  owners  and  occupiers  : 

"And  that,  at  most,  the  duty  of  the  defendants  was  to  pi'ovide  a  place  reasonably 
safe  and  fitted  for  the  unloading  and  delivery  of  cattle  with  proper  care  and  manage- 
ment ;  and  that  the  declaration  did  not  shew  that  the  .said  station  and  yard  were 
otherwi.se  than  reasonably  .safe  and  fitted  for  such  purpose." 

{h)  That  section  enacts  that  "  the  company  shall  make  and  at  all  times  hereafter 
maintain  the  following  works  for  the  accommodation  of  the  owners  and  occupiers  of 
lands  adjoining  the  railway,  that  is  to  .say,  —such  and  so  many  convenient  gates, 
bridges,  arches,  culverts,  and  passages  over,  under,  or  by  the  sides  of,  or  leading  to 
or  from  the  railway,  as  shall  lie  necessaiy  for  the  purpose  of  making  good  any  inter- 
ruptions caused  by  the  railway  to  the  use  of  the  lands  through  which  the  railway  shall 
be  made  ;  and  such  works  shall  be  made  forthwith  after  the  part  of  the  railway  {)assing 
over  such  lands  shall  have  lieen  laid  out  or  formed,  or  <lnring  the  formation  thereof; 
also  sulllcicnt  posts,  rails,  hedges,  ditches,  mounds,  or  other  fences  for  separating  the 
land  taken  for  the  use  of  the  railway  from  the  adjoining  lauds  not  taken,  ami  ])rotecting 
such  lands  fi'oni  trespass,  or  the  cattle  of  the  owners  or  occupiers  from  straying  thei'oout 
by  reason  of  the  railway,  together  with  all  necessary  gates  made  to  open  towards  such 
adjoining  lands,  and  not  towards  the  railway,  anil  .all  necessary  styles;  and  such  posts, 
rails,  and  othci-  fences  shall  be  made  forthwith  after  the  taking  of  any  such  lauds,  if 
the  owners  thereof  shall  so  require,  and  the  said  other  works  as  soon  as  conveniently 
may  be  : "  and  the  section  concludes  with  a  proviso  "  that  the  company  shall  not  bo 
retiuircd  to  make  such  accommodation  works  in  such  a  manner  as  would  prevent  or 
obstruct  the  working  or  using  of  the  railway,  nor  to  make  any  accommodation  works 
with  respect  to  which  the  owners  and  occupiers  of  the  lands  shall  have  agiccd  to 
receive,  and  shall  have  been  paid,  compensation  instead  of  the  making  of  tliein." 
C.  P.  XVIU.-  ;js* 
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the  case  falls  within  the  principle  laid  down  iu  Blackmore  v.  The.  Bristol  and  Eixter 
Ilailway  Company,  27  Law  J.,  Q.  B.  167.  That  was  an  action  by  the  administratrix 
of  a  man  who  was  accidentally  killed  by  the  breaking  of  the  chain  of  a  crane  of  which 
the  company  allowed  the  gratuitous  use  to  the  o\vnei-s  of  heavy  goods  carried  at 
mileage  rates:  and  Coleridge,  J.,  in  delivering  judgment,  said:  "As  regards  mileage 
goods,  the  crane  was  placed  there  in  virtue  of  no  contract  with  consignor  or  consignee, 
but  just  as  any  othei'  convenience  erected  and  allowed  to  be  used  by  the  public,  in 
oi'der  to  induce  people  to  send  their  goods  by  the  railway.  A  covered  and  con\-enient 
station  is  erected  for  passengers,  but  the  purchase  of  a  railway  ticket  would  not  entitle 
the  passenger  to  an  action  if  the  station  was  uncovered  or  inconvenient  (a)^.  He  may 
be  consideied  as  licensed  to  use  it,  so  as  to  excuse  a  trespass,  but  he  has  no  greater 
right."  It  is  consistent  with  this  declaration,  that  the  company  were  guilty  of  [519] 
no  negligence  whatever  :  there  is  nothing  on  the  face  of  the  declaration  to  shew  that 
the  place  was  more  than  ordinarily  dangerous  :  I'oomei/  v.  The  London,  Brighton,  and 
South  Coast  Puiihcai/  Company,  ante,  vol.  iii.,  p.  146. 

Huddleston,  Q.  C.  (with  whom  was  M'Mahon),  contra  (a)l  It  seems  from  the  case 
of  Iiicketts  V.  The  East  and  West  India  Docks  and  Birmingham  Junction  Raihvay  Gompanij, 
12  C.  B.  160,  that  no  statutable  duty  is  cast  upon  the  company  by  the  8  &  9  Vict, 
c.  20,  s.  68,  to  fence  against  their  own  premises :  but  the  common  law  imposes  upon 
every  person  possessed  of  a  place  to  which  the  public  have  a  right  of  access  the  duty 
of  making  it  reasonably  safe.  It  is  like  the  case  of  a  trap-door  in  a  shop.  [Willes,  J. 
There  the  public  come  by  invitation.]  So,  here,  the  companj'  are  the  owners  of  the 
yard,  the  place  to  which  cattle  are  brought  by  the  railway  and  left  until  they  can  be 
taken  away.  The  company  are  bound  to  keep  it  in  a  safe  and  proper  state. 
[Crowdor,  J.  ^Yhence  arises  the  legal  obligation  on  the  company  to  fence  between 
the  yard  and  the  railway "?]  They  are  bound  to  fence  by  reason  of  its  being  a 
dangerous  place.  [Crowder,  J.  The  declaration  does  not  allege  it  to  be  a  dangei'ous 
place ;  nor  does  it  shew  anything  like  a  [520]  cause  of  action.  Willes,  J.  You  do 
not  even  shew  that  the  hull  was  under  the  defendants'  charge.] 

Scotland  was  not  called  upon  to  reply. 

Crowder,  J.  I  am  of  opinion  that  this  declaration  is  insufficient.  It  alleges 
that  the  defendants  were  the  owners  and  occupiers  of  a  certain  railway,  and  of  a  certain 
station  thereon  for  the  landing,  unloading,  and  delivery  of  cattle  carried  on  and  by 
the  said  railway,  and  of  a  certain  yard  adjoining  the  said  station  and  railway,  into  and 
through  which  yard  cattle  carried  and  brought  on  and  by  the  railway  to  the  station 
were  used  and  accustomed,  and  were  of  necessity  obliged,  to  pass  in  going  from  the 
stiition  to  the  highway  ;  and  that  the  defendants,  liy  reason  of  the  premises,  ought  to 
have  made  and  maintained  good  and  sufficient  fences  l)etween  the  said  yard  and  the 
railway,  so  as  to  prevent  cattle  lawfull}'  being  iu  the  said  yard  from  .straying  thereout 
into  and  upon  the  railway  ;  and  assigned  for  breach  that  the  defendants  did  not  make 
or  maintain  good,  sufficient,  or  any  fences  between  the  said  yard  and  the  railway, 
whereby  a  bull  of  the  plaintitl,  lawfully  being  iu  the  yard  on  the  way  fi'om  the  station 
to  the  highway,  without  default  or  negligence  on  the  plaintifi"s  pait,  strayed  from  the 
yaixl  upon  the  railway,  and  was  killed.  I  am  of  opinion  that  no  legal  liability  is  cast 
upon  the  company  to  make  or  maintain  any  fence  between  their  station  yard  and  the 
railway.  If  it  could  be  shewn  that  the  defendants  had  been  guilty  of  any  negligence 
in  the  performance  of  any  duty  cast  upon  them  by  law,  no  doubt  an  action  would  lie 
against  them.  But  nothing  of  the  kind  is  alleged.  All  that  is  stated  is,  that  the 
accident  arose  from  the  want  of  a  sufficient  fence  between  the  yard  and  the  railway  : 
and,  as  no  such  duty  is  by  law  cast  upon  the  [521]  defendants,  no  ground  of  action  is 
disclosed.     There  must,  therefore,  be  judgment  for  the  defendants  upon  this  demurrer. 

{ay  See  In  re  the  Caierham  Railway  Company,  ante,  vol.  i.,  p.  410. 

(a)-  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

"  1.  That  the  count  is  good  in  substance,  inasmuch  as  it  shews  by  necessary  and 
reasonable  intendment  that  it  was  the  duty  of  the  defendants  to  make  and  maintain 
fences  between  the  yard  and  the  railway,  in  order  to  prevent  cattle,  in  passing  from 
the  station  to  the  highway,  from  straying  out  of  the  yai-d  on  to  the  railway  : 

"  2.  That  the  allegation  of  such  duty  is  an  allegation  of  fact,  and  not  simply  an 
inference  of  law  from  the  other  facts  previouslj'  stated  in  the  count,  and  on  these 
pleadings  is  admitted." 
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WiLLES,  J.  I  am  of  the  same  opinion.  It  is  quite  consistent  with  this  declaration 
that  the  bull  was  allowed  to  remain  in  the  y:in\  until  it  suited  the  convenience  of  the 
owner  to  take  it  away,  and  that  it  never  was  in  the  company's  custody  at  all.  It 
may  be  that  there  is  some  nicety  in  the  (luostion,  arising  from  the  circumstance  of  the 
defendants  carrying  on  a  dangerous  trade  :  l)ut  it  is  unnecessary  to  go  into  that.  This 
declaration,  being  quite  consistent  with  a  state  of  facts  which  would  give  ri.se  to  no 
liability  at  all,  is  clearly  bad. 

Judgment  for  the  defendants. 

Iluddleston,  Q.  C,  and  M'Mahon,  were  now  called  upon  to  support  the  i-ulc  to 
enter  a  verdict  for  the  plaintiff  upon  the  second  issue.  The  question  here  turns  upon 
the  second  count,  which  states  that  the  plaintiff's  bull  was  lawfully  in  a  close  adjoining 
a  railway  of  which  the  defendants  were  owners  and  occupiers,  and  .ilong  which  lailway 
they  had  not  made  or  maintained  any  fences  for  preventing  cattle  being  in  the  said 
close  from  straying  thereout  into  or  upon  the  railway,  and  that,  whilst  the  bull  was 
lawfully  in  the  said  close,  the  defendants  and  their  servants  negligently  and  wrongfully 
chased,"  startled,  and  frightened  the  bull,  and  so  caused  it  to  run  upon  the  railway, 
where  it  was  killed.  To  this  there  is  a  plea  of  not  guilty  only.  The  evidence  was, 
that  the  bull,  with  other  cattle  which  had  been  lirought  by  the  railway,  being  in  the 
station  yard,  a  place  unlighted  and  unfenced  from  the  railway,  a  porter  came  out  of 
the  ottiee  with  a  lantern  i"n  his  hand,  the  light  from  which  star-[522]-tled  some  of  the 
beasts,  and  caused  three  of  them  (the  plaintiff's  bull  being  one  of  them)  to  run  upon 
the  line,  where  they  were  killed  by  a  passing  train.  Surely  that  was  evidence  from 
which  the  jury  would  have  been  warranted  in  holding  that  the  company's  sei-vant  had 
been  guilty  of  negligence.  The  judge,  however,  thought  there  was  no  evidence,  and 
nonsuited  the  plaintiff.  [Cockbuni,  C.  J.  There  was  no  evidence  to  shew  that  the 
porter  knew  that  there  were  cattle  in  the  yard.  And,  if  he  had  known  it,  would  it 
have  been  prudent  to  go  amongst  them  in  a  dark  night  without  a  light?]  It  was  for 
the  juiy  to  .say  whether  there  was  negligence  or  not.  [Cockburn,  C.  J.  There  must 
be  evidence  of  it.]  It  was  evidence  of  negligence,  that  the  cattle  were  left  in  an 
unfenced  place.  There  would  have  been  no  necessity  for  the  porter's  lantern  if  the 
place  had  been  properly  lighted.  The  place  being  dangerous,  there  was  the  greater 
need  of  care  and  caution  on  the  part  of  the  servants  of  the  company.  It  was  upon 
the  whole  a  ([uestion  for  the  jury  whethei-  under  the  circumstiinccs  a  reasonable  degree 
of  care  had  been  used  by  the  company's  servants. 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  I  think 
the  learned  judge  was  quite  right  in  luling  that  Iheie  was  no  evidence  to  go  to  the 
jury  in  support  of  the  charge  of  negligence  against  the  company.  It  appears  that 
the  cattle  were  placed  in  the  station  yard  in  their  transit  from  the  railway  to  the 
highway,  and  that,  whilst  they  weie  there,  a  porter  came  from  the  otKce  into  the 
yard,  in  the  ordinary  course  of  the  performance  of  his  duty,  carrying  an  oi-dinary 
porter's  lantern  in  his  hand,  and  that  some  of  the  beasts,  the  ])laiiilill"s  bull  among 
others,  frightened  at  the  light,  ran  upuii  llic  Viiilway,  and  got  I'un  over  and  kille<l.  If 
it  could  have  liccn  shewn  that  the  sci' [523]  \ant  of  the  conq)aiiy  had  used  the  lantern 
in  a  negligent  nanner  so  as  to  alarm  the  cattle,  there  would  have  lieen  a  case  to  go 
to  the  jury.  But  it  is  not  because  cattle  happen  to  be  in  the  yard,  that  the  porter  is 
not  to  use  the  light  which  he  is  in  the  habit  of  using  in  the  ordinary  course  of  the 
performance  of  his  duty.  If,  indeed,  the  man  had  come  out  into  the  yard  without  a 
light,  and  had  in  consequence  run  against  and  startled  the  bull,  and  so  caused  it  to 
run  u])on  the  line,  it  might  fairly  have  been  .said  that  he  was  guilty  of  negligence.  I 
see  nothing  in  the  evidence  that  could  fairly  lead  to  the  conclusion  that  the  porter 
made  any  othei'  than  a  pioper  use  of  the  lanleiii,  or  that  there  was  any  negligence  on 
his  part. 

WiM.iAMs,  .1.  I  am  entirely  of  the  same  opinion.  If  there  was  .my  ground  at 
all  for  imputing  negligence  to  the  company,  it  was  that  they  did  not  provide  a 
reasonably  safe  and  sullicient  l.vnding  place  for  cattle  brought  by  the  railway  to  the 
Wolverhampton  station.  If  that  had  licen  made  out  against  them,  anil  it  h.id  l)een 
shewn  that  the  bull  had  been  fi-ightencd  and  killed  by  rea.son  of  the  insullii'icncy  of 
the  landing  place,  the  plaiutill'  might  have  csl;il>lished  a  well  founded  conqilainl. 
That,  hiiwever,  is  not  the  ehaige  here:  it  is  that  the  porter  was  guilty  of  negligence 
in  coming  into  the  yard  with  a  lantern  whilst  the  cattle  were  there:  and  the  plainlitl 
failed  to  substantiate  that. 


1 196      LONDON  AND  CONTINENTAL  ASSUR.  SOC.  V.  REDGRAVE  i  C.  B  (N.  S.)524. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  cattle  had  been  delivered  to,  and 
were  at  the  time  of  the  accident  in  the  custody  of  the  plaintiff  himself,  and  he  ought 
to  have  taken  care  to  prevent  injury  accruing  to  them  fiom  the  lawful  and  ordinary' 
acts  of  the  company's  servants,  especially  as  he  knew  the  yard  was  [524]  nnfenced, 
and  had  before  intimated  his  opinion  that  it  was  a  dangerous  place.  There  was  no 
evidence  to  shew  that  the  porter  was  acting  otherwise  than  in  the  lawful  and  ordinary 
manner.  The  lantern  he  carried  was  the  usual  porter's  lantern,  and  the  place  and  the 
occasion  justified  its  use. 

Byles,  J.  I  cannot  think  that  my  Brother  Watson  was  wrong  in  saying  that 
there  was  no  evidence  of  negligence  here ;  and,  that  being  so,  it  clearly  was  his  duty 
to  withdraw  the  case  from  the  jury. 

Eule  discharged. 


The  London  and  Continental  Assurance  Society  v.  Redgrave. 

June  4th,  18.58. 

[S.  C.  4  Jur.  N.  S.  616.] 

It  is  not  competent  to  a  shareholder  in  a  completely  registered  joint^stock  company, 
who  has  executed  the  deed  of  settlement,  with  a  recital  therein  that  the  whole 
number  of  shares  ha\e  not  Ijeen  subscriljed  for,  to  defend  himself  against  a  claim  for 
calls,  on  the  ground  that  the  directors  have  proceeded  to  carry  on  business  with 
less  than  the  stipulated  amount  of  capital  subscribed. 

This  was  an  action  for  calls.  The  declaration  was  as  follows  : — 
"The  London  and  Continental  Assurance  Society,  the  plaintifls,  being  a  joint-stock 
company,  and  having  obtained  a  certificate  of  complete  registration,  and  duly  incor- 
porated and  entitled  to  sue  according  to  the  statute  8  &  9  Vict.  c.  20,  intituled  an 
'  Act  for  the  registration,  incorporation,  and  regulation  of  joint-stock  companies,'  by, 
&c.,  sue,  &c.,  for  that  the  defendant,  before  and  at  the  time  of  the  commencement  of 
this  suit,  as  and  being  the  holder  of  12.5  shares  in  the  said  London  and  Continental 
Assurance  Society,  was  and  is  indebted  to  the  said  society  in  the  sum  of  1151.  for  and 
in  respect  of  certain  instalments  of  capital  then  due  and  payable  in  respect  of  the  said 
shares  ;  and  the  defendant  hath  not  paid  the  same  :  whereby  an  action  [525]  hath 
accrued  to  the  said  society  to  demand  and  ha\-e  the  same  of  and  from  the  defendant : 
And  the  plaintiffs  also  sue  the  defendant  for  money  payable  by  the  defendant  to  the 
plaintitt's  for  the  forbearance  of  moneys  due  and  owing  from  the  defendant  to  the 
plaintifls  and  by  them  forborne  to  the  defendant  at  his  recpiest  for  long  spaces  of  time 
elapsed. 

Thiid  plea, — that  the  defendant,  before  the  complete  registration  of  the  said 
company  under  the  said  act  of  parliament,  subscribed  for  certain  shares  in  a  company 
to  be  called  "The  London  and  Continental  Assurance  Society,"  and  which  .said  com- 
pany had  been  and  then  was  provisionally  registered  undei-  the  said  statute,  and  was 
a  compan}'  the  capital  whereof  was  to  be  100,0001.  steiling  in  10,000  shares  of  lOl. 
each  ;  that  the  defendant  never  at  any  time  subscribed  for  or  consented  or  agreed  to 
be  the  holder  of  any  shares  or  shar'e  in  any  other  company  than  a  company  whose 
capital  and  shares  were  to  be  of  the  amount  and  number  thereinbefore  mentioned  ; 
that  he  never  was,  and  is  not,  a  holder  of  any  shai-es  or  share  in  the  company  in  the 
declaration  mentioned,  except  under  and  b\'  virtue  of  the  said  subscription  therein- 
before mentioned  ;  That  the  said  company  so  to  be  called  the  London  and  Continental 
Assurance  Society,  having  complied  with  the  requisites  of  the  said  act  of  parliament 
with  respect  to  complete  registration,  afterwards  became  and  was  completely  regis- 
tered under  the  said  act,  and  the  same  thereupon  became  and  was  and  is  the  company 
in  the  declaration  mentioned  :  That  the  said  intended  capital  never  was  or  could  be 
raised,  and  that  the  said  number  of  shares  was  never  subscribed  for  or  taken,  but  only 
a  small  part  thereof,  not  amounting  to  two-thirds  of  the  said  number  of  10,000  shares, 
and  that  the  said  company  could  not  and  did  not  at  any  time  procure  subscribers  to 
or  holders  of  anj'  greater  number  of  the  said  pro-[526]-posed  ancl  intended  shares  than 
was  thereinbefore  mentioned,  and  that  the  company  to  which  the  defemlant  so  sub- 
scribed as  aforesaid  ne\er  was  formed  :  That  the  defendant  never  at  any  time  after 
his  saitl  subscription  for  the  said  shares  in  the  said  intended  company  as  aforesaid 
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agreed  or  consented  that  the  said  company  should  commence  or  carry  on  business 
with  the  said  nnniher  of  shares  which  had  been  so  subscribed  for  as  aforesaid,  or  with 
any  less  number  of  shares  than  the  said  proposed  and  intended  numlier  of  10,000 
shares  ;  and  that  he  had  never  at  any  time  derived  or  received  any  profit,  emolument, 
benefit,  or  advantage  whatsoever  from  the  said  company,  or  in  respect  of  his  having 
so  subscriljcd  for  and  agreed  to  hold  such  shares  as  aforesaid  :  And  that  the  said 
interest  in  the  declaration  mentioned  was  claimed  in  respect  of  the  said  inst-alment  of 
capital  in  the  first  count  mentioned,  and  not  otherwise. 

Second  replication  to  the  third  plea, — that  this  action  was  brought  against  the 
defendant  as  a  shareholder  of  the  said  company,  and  for  that  the  defendant,  according 
to  the  provisions  of  the  said  act,  executed  the  deed  of  settlement  of  the  aforesaid 
company  in  respect  of  and  as  the  holder  of  the  said  125  shares  in  the  said  first  count 
mentioned,  which  said  number  of  125  shares  was  and  is  expressed  opposite  to  the 
defendant's  signature  and  seal  thereto  ;  hy  which  said  deed,  being  an  indenture  made 
between  the  several  persons  (except  the  per.sons  parties  thereto  of  the  second  and 
third  parts)  whose  names  and  seals  were  thereunto  respectivolj'  subscribed  and  artixed, 
and  who  were  thereinafter  called  "the  suljscribers,"  of  the  first  part,  Sir  Charles 
Douglas  of  the  second  part,  and  Hew  Dalryraple  of  the  third  part, — after  reciting, 
amongst  other  things,  that  the  subscril>ers  had  agreed  to  form  a  society  or  joint-stock 
company  for  the  purposes  there-[527]  inafter  expressed,  and  to  raise  a  capital  of  such 
amount  and  in  such  shares  as  thereinafter  specified  ;  and  that  each  subscriber  had 
taken  one  or  more  shares  in  the  said  capital,  and  the  number  or  numbers  of  his  share 
or  shares  was  or  were  expressed  opposite  to  his  respective  signature  and  seal  thereto  ; 
and  that,  on  the  8th  of  August,  1 854,  the  society  was  provisionally  registered,  and  it 
was  intended  to  obtain  the  complete  registration  thereof  under  the  acts  of  parliament 
for  that  purpose  passed  in  the  seventh  and  eighth  years  and  in  the  tenth  and  eleventh 
years  of  the  reign  of  her  present  Majesty, — in  consideration  of  the  premises,  every 
subscriber  (except  the  said  Hew  Dalrymple),  but  as  concerning  only  the  acts  and 
defaults  of  himself,  his  heii\s,  executors,  adnunistrators,  and  not  otherwise,  did  thereby 
covenant  with  the  said  Sir  Charles  Douglas  (as  a  trustee  on  behalf  of  the  saitl  .society), 
and  with  his  executors  and  administrators,  in  manner  following,  that  is  to  say, — that 
the  subscribers,  and  such  other  persons  as  should  thereafter  become  entitled  to  shares 
in  the  capital  of  the  society  (thereafter  called  "  the  shareholders  "),  and  each  of  them, 
would,  when  thereunto  in  accordance  with  these  presents  required,  pay  the  amount  of 
deposit  and  calls  due  upon  his  respective  share  or  shares,  and  would  perform,  fulfil, 
and  keep  all  the  several  engagements,  obligations,  and  conditions  theiein  contained, 
and  in  all  other  respects  oljserve,  conform  to,  and  abide  by  the  rules  and  regulations 
of  the  society, — aii<l  that  the  (lualilication  of  a  director  should  be  the  ownershi])  of  not 
less  than  100  shares  in  the  capital  of  the  said  society,  and  that  the  defendant  and 
divers,  to  wit,  fi\e  others  should  lie  and  were  thereby  appointed  the  first  and  the  then 
directors  of  the  said  society,  with  power  to  aild  to  their  luunber  as  thei'ein  prescribed, 
until  the  fiist  oi'dinary  general  meeting,  —  and  lliat  the  directors  should  ha\'c  full  [528] 
powers  to  allot  and  ap[)ropriate,  upon  such  terms  and  conditions  as  they  should  lliinU 
fit  to  prescribe  as  to  recalling  or  cancelling  any  sucli  allotments  or  appropriations  of 
the  shares  of  the  capital  of  the  .society  so  far  as  the  same  had  not  been  then  taken  or 
subsci'ibed  for,  and  having  regard  to  the  rights  of  all  per.sons  desirous  of  becoming 
shai'cholders,  ;is  the  board  of  directors  should  approve,  and  to  i-eserve  for  investment 
during  a  ()eriod  of  twelve  months  from  the  ilato  of  these  pi'esents  such  portion  of  the 
said  capitiil,  not  exceeding  5000  shares,  as  tiie  Iward  of  directors  should  think  fit,  and 
to  re-allot  and  le-appropi'iate  any  share  or  shares  the  allotment  whereof  should  be 
recalled  or  cancelled,  as  occasion  might  reipiire,  ami  from  time  to  time  to  declare  an<l 
make  calls  in  respect  of  such  shares,  foi'  such  sums  of  money,  to  be  ])aid  at  such  times 
and  in  such  manner  as  the  board  of  directors  should  think  fit,  and  that  no  c.ill  should 
exceed  the  sum  of  11.  per  shaic,  and  that  a  ])criod  of  at  least  three  months  shouhl 
intervene  between  the  payment  of  .any  call  and  the  payment  of  the  iie.xl  or  the  subso- 
(juent  call, — and  that,  if  any  shareholiler  should  fail  to  pay  any  call  upon  or  in  res])ecfc 
of  his  share  or  shares  at  the  time  appointed  for  the  payment  of  such  call,  the  l)oard  of 
directors  should  have  power  tf)  sue  such  sharehol(ler  for  the  amount  of  such  call  in 
any  court  of  law  or  eijuity,  or  other  court  having  competent  jiuisdiction,  and  might 
recover  the  same,  with  interest  after  the  I'ate  of  51.  per  cent,  per  .annum,  calculated 
from  the  day  on  which  such  call  ought  to  have  been  paid  :  And  that  such  deed  of 
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settlement,  which  was  so  executed  by  the  defendant  as  aforesaid,  contained  no  provi- 
sion or  condition  that  the  said  intended  capital  should  he  raised,  or  that  the  said 
luniilier  of  shares  should  he  subscribed  for  or  taken,  or  a  part  thereof  amounting  to 
two  thirds  of  the  said  number  of  10,000  shares,  or  prohibiting  the  said  com-[529]- 
pany  from  commencing  or  carrying  on  business,  as  in  the  said  third  plea  in  that  behalf 
alleged. 

To  this  replication,  the  defendant  rejoined  that  the  said  company  was  completely 
registered  under  the  said  act  of  parliament  in  the  declaration  mentioned  on  the  1.3th 
of  December,  18.54;  and  that,  on  the  9th  of  January,  185-5,  the  defendant  resigned 
his  office  of  director  of  the  said  company,  and  that  such  resignation  was  duly  accepted, 
to  wit,  by  the  boai'd  of  directors  thereof,  at  a  meeting  of  such  board  on  the  2"2nd  of 
January,  1855;  and  that,  from  the  time  of  his  said  resignation,  he  had  not  in  any 
manner  interfered  in  the  concerns  of  the  said  company. 

To  this  rejoinder  the  plaintifTs  demuri-ed,  the  grounds  of  demurrer  stated  in  the 
margin  being,  that  the  "  defendant's  having  ceased  to  lie  a  director  aftbrds  no  answer 
to  this  action,  which  is  against  him  as  a  shareholder  ;  and,  if  it  could  be  an  answer, 
the  defendant  should  have  stated  that  he  ceased  to  be  a  director  before  the  calls  were 
made  or  Itecame  due."     Joinder. 

Bo\all,  Q.  C.  (with  whom  was  Baylis),  in  support  of  the  demurrer  (a).  The  real 
question  is,  whether,  having  signed  the  deed  of  settlement,  the  defendant  can  [530] 
defend  himself  against  a  claim  for  calls,  on  the  ground  that  the  company  has  proceeded 
to  carry  on  business  with  less  than  the  stipulated  amount  of  capital  snbserilied  for. 
It  is  submitted  that  he  cannot.  Before  a  joint-stock  company  can  be  completely 
registered  there  must  ))e  a  deed  of  settlement :  but  the  moment  that  is  executed,  the 
parties  aie  incorporated  and  the  company  is  formed.  By  the  interpretation  clause  of 
the  7  it  8  Vict.  c.  110,  s.  3,  par.  5,  the  word  "subscriber"  is  declai'ed  to  mean  "any 
person  who  shall  have  agreed  in  writing  to  take  or  have  taken  any  shares  in  a  pro- 
posed company  or  a  company  formed,  and  who  shall  not  have  executed  the  deed  of 
settlement  or  a  deed  referring  thereto;"  and  par.  6  defines  "shareholder"  to  mean 
"  any  person  entitled  to  a  share  in  a  company,  and  who  has  executed  the  deed  of 
settlement  or  a  deed  referring  to  it,  or,  in  the  case  of  mutual  assurance  societies,  any 
person  who  shall  be  an  assured  member  thereof."  The  defendant,  therefore,  clearly  is 
a  shareholder  in  this  company.  The  7th  section  enacts  that  "it  shall  not  be  lawful 
for  any  joint^stock  company  hereafter  to  be  formed  for  any  purpose  within  the  meaning 
of  this  act,  &c.,  to  act  otherwise  than  provisionally  in  accordance  with  this  act  [s.  4], 
until  such  company  shall  have  obtained  a  certificate  of  complete  registration  as  herein- 
after provided  ;  and  no  joint-.stock  company  shall  be  entitled  to  receive  a  certificate  of 
complete  registration  unless  it  be  formed  liy  some  deed  or  writing  under  the  hands  and 
seals  of  the  shareholders  therein,"  &c.  Then  the  25th  section  enacts,  "that,  on  the 
complete  I'egistration  of  any  company  being  cei'tified  by  the  registrar  of  joint-stock 
companies,  such  company  and  the  [531]  then  shareholders  therein,  and  all  the 
succeeding  shareholders,  whilst  shareholders,  shall  be  and  are  hereby  incorporated  as 
from  the  date  of  such  certificate,  by  the  name  of  the  company  as  set  forth  in  the  deed 
of  settlement,  and  for  the  purpose  of  carrying  on  the  trade  or  business  for  which  the 
companv  was  formed,  but  only  according  to  the  provisions  of  this  act  and  of  such 
deed  as  aforesaid,  and  for  the  purpose  of  suing  and  being  sued,  and  of  taking  and 
enjoying  the  property  and  effects  of  the  said  company,"  &c.  And  then  s.  55  enacts, 
"  that,  if  any  shareholder  fail  to  pay  any  instalment  of  capifcil  due  upon  or  in  respect 
of  any  share  held  by  him,  when  the  same  shall  become  due,  it  shall  be  lawful  for  any 

(a)  The  points  mai-ked  for  argument  on  the  part  of  the  plaintiff,  were, — 
"That  the  declaration  and  replication  are  good,  and  the  plea  and  rejoinder  bad, 
and  that,  inasmuch  as  it  is  admitted  that  the  defendant  executed  the  deed  of  settle- 
ment in  respect  of  the  shares  for  calls  on  which  he  is  sued,  he  is  properly  sued  in 
the  statutable  form  of  declaration  by  the  plaintiffs,  a  completely  registered  company  ; 
but  neither  the  act  of  parliament  nor  the  deed  pi'ohibit  the  plaintiffs  from  suing  the 
defendant  for  calls  in  consequence  of  all  the  capital  not  being  raised  or  shares  sub- 
scribed for,  as  alleged  in  the  plea ;  and  that  the  defendant's  having  ceased  to  be  a 
director  does  not  discharge  him  from  his  lialiility  for  calls  as  a  shai-eholder,  as  pretended 
in  his  rejoinder ;  and  that,  even  if  it  could,  the  rejoinder  should  have  sUited  that  he 
ceased  to  be  a  director  before  the  calls  became  due." 
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such  con)])aiiy,  and  they  are  hereby  authorizerl,  to  sue  siieh  sharehokler  for  the  amount 
in  an  action  of  deht  in  an\'  court  having  competent  juiisfliction  in  lespect  of  the  same  : 
and  that,  in  the  declaration  in  any  such  action,  it  shall  be  sufficient  to  state  only  that 
at  the  time  of  the  commencement  of  the  suit  the  defendant,  as  the  holder  of  certain 
shares  (stating  how  many)  in  a  certain  company  or  undertaking,  as  the  case  may  be 
(naming  it),  was  indebted  to  the  company  in  a  certain  sum  (stating  the  amount  of  the 
inst.alments,  or  so  much  thereof  as  is  sought  to  be  recovered),  for  certain  instalments 
of  capital  then  due  and  payable  in  respect  of  the  said  shares,  and  that  the  defendant 
hath  not  paid  the  same,"  ifec.  The  defendant  here  is  sued  in  the  statutory  form  as  a 
shareholder  in  an  incorporated  company,  'i'he  answer  the  defendant  attempts  to  set 
up  is,  that,  before  the  complete  registration  of  the  company,  he  suliscribed  for  shares 
in  a  company  the  capital  whereof  was  to  be  100,0001.,  in  10,000  shai-es  of  101.  each  ; 
that  two  thirds  only  of  that  number  of  shares  were  subscribed  for;  and  that  he  never 
agreed  or  consented  that  the  company  should  commence  or  carry  on  business  with  less 
than  the  [532]  number  originally  specified.  The  replication  states  that  the  action  is 
brought  against  the  defendant  as  a  shareholder,  that  he  executed  the  deed  of  settle- 
ment, and  that  the  deed  did  not  contain  any  provision  oi'  condition  that  the  company 
should  not  commence  or  carry  on  business  with  any  less  number  of  shares  subscribed 
than  10,000.  [Cockburn,  C.  J.  You  contend,  that,  by  executing  the  deed  of  settle- 
ment, the  defendant  shews  his  assent  to  the  directors  proceeding  with  less  than  the 
prescribed  amount  of  capital?]  'I  he  deed  constitutes  a  !iew  agreement.  [Cocklnirn,  C.  .1. 
Is  there  anything  in  the  deed  affirmatively  giving  the  directors  power  to  carry  on  the 
business  of  the  company' !]  That  does  not  appear  upon  this  record.  The  original 
contract  is  superseded  by  the  execution  of  the  subscribers'  agreement.  This  was 
decided  in  Ji'a/ts  v  Salter,  10  C.  B.  477,  where  Parke,  B.,  in  delivering  the  judgment 
of  the  Exchequer  Chamber  says  :  "  The  plaintiff'  having  executed  the  deed,  has  agreed 
under  his  hand  and  seal  that  the  provisional  directors  shall  do  all  that  is  therein 
contained  ;  and  by  that  deecl  he  is  bound,  unless  he  was  induced  by  fraud  or  mis- 
representation to  execute  it.  It  has  been  contended  that  the  directors  had  no  power 
undoi'  the  deed  to  deal  with  any  part  of  the  money  luitil  the  whole  amount  had  been 
subscribed.  I  do  not,  howevcT',  agree  in  that  construction.  If  such  had  been  the 
plaintiff's  intention,  he  should  have  taken  care  not  to  execute  a  deed  which  did  not 
express  it.  Xo  such  expicss  stipulation  is  to  be  found  on  the  face  of  the  deed  :  and 
none  can  be  implied."  The  distinction  between  "  subscriber  "  and  "shai'ehoUior"  is 
pointedly  taken  in  the  case  of  The  Gahanireil  Iron  Compani/  v.  JFej^lohji,  8  ICxch.  17. 
The  pany  exercises  his  option  when  he  executes  the  deed.  The  7th  section  of  the 
7  &  8  Vict.  c.  110  contemplates  that  all  the  subscribers  will  not  execute  the  deed. 

[533]  Field,  contrA,(rt).  It  is  submitted,  —first,  that  the  defendant  is  not  liable 
at  all, — secondly,  that  he  is  at  all  events  not  liable  to  be  sued  in  the  statutoiy  form. 
The  plea  alleges,  and  the  replication  admits,  that  the  ca])ital  of  the  com])any  was  to 
consist  of  10fJ,0001.,  in  10,000  shai-es  of  101.  each  ;  and  then  it  goes  on  to  allege  that 
the  defendant  never  agreed  or  consented  that  the  company  should  commence  or  carry 
on  business  with  any  less  than  the  pi-oposcd  niunber  of  10,000  shares.  The  flefendant 
has  a  right  to  saj'  that  the  company  to  which  he  projiosed  to  become  a  sul).scriber 
never  was  formed  at  all.  [Cockburn,  C.  J.  It  appears  by  the  declaration  that  the 
defendant  executed  the  deed,  and  that  the  deed  contained  a  recited  that  the  whole 
capital  had  not  been  subscribed,  and  it  also  contains  an  unqualilied  covenant  to  p;iy 
calls.  Is  there  anything  in  the  subsequent  provisions  to  control  that .']  There  is 
nothing  in  the  deed,  as  set  out  in  the  replication,  in  terms  controlling  that  covenant  : 
but,  on  the  other  hand,  there  is  nothing  to  shew  that  the  eompanj'  was  formed. 

t Cockburn,  C.  .1.     The  deed  starts  with  a  statement  that  the  whole  inunber  of  shares 
i;ul  not  been  allotted  ;  and  in  the  mean  time  the  parties  agree  that  the  concern  shall 

(a)  The  points  mai'ked  for  argument  on  the  part  of  the  defendant,  were, — 

"That  the  plea  is  good  and  the  replication  bad  :  that  it  appears  I  hat  the  company 
to  which  the  defendant  subsciilied  was  never  foTMued.  and  that  the  defendant  never 
consented  to  its  concerns  being  (^arric^l  on  with  a  smaller  capitd  than  the  one  oi-igiually 
agreed  on,  and,  undei'  these  eircnmstanccis,  it  will  be  contended  that  the  (h^fendant 
never  became  a  shaieholdcr,  and  is  not  liable  for  calls  ;  and  that,  whatever  might  have 
been  the  case,  had  the  action  been  upon  the. deed  mentioned  in  the  declaration,  the 
plaintiffs  cannot  recover  upon  the  present  pleadings." 
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go  on.  Suppose  there  liad  been  no  preliminary  agreement,  but  that  there  had  been 
nothing  but  this  deed, — could  it  be  said  [534]  that  a  party  executing  the  deed  did 
not  thereby  become  liable  to  pay  calls  !  The  covenant  is  positive  and  not  conditional 
on  all  the  shares  being  subscribed  for.]  It  is  submitted  that  the  deed  here  is  as  much 
conditional  as  were  the  agreements  in  Fitchford  v.  iJaris,  5  M.  &  W.  2,  and  Fox  v. 
Clifton,  4  M.  Lt  P.  676,  6  Bingh.  776,  2  M.  &  Scott,  146,  9  Bingh.  1 1.5.  [Cockburn,  C.  J. 
There,  the  parties  agreed  to  become  memliers  of  an  association  upon  a  condition  which 
was  not  performed.  But  here,  the  defendant  waives  his  right  to  insist  upon  the 
entire  number  of  shaies  being  subscribed  as  originally  proposed,  and  testifies  that  by 
executing  the  deed.  Does  it  lie  in  his  mouth  afterwards  to  insist  upon  the  condition  1 
He  knew  when  he  signed  the  deed  (for,  the  deed  recites  the  fact)  that  the  entire  sum 
had  not  been  subscribed.]  At  all  events,  the  defendant  is  not  liable  in  the  statutory 
form.  The  proper  remedy  for  non-payment  of  calls  is,  by  action  upon  the  covenant 
which  is  referred  to  in  the  replication.  [Byles,  J.  That  covenant  does  not  supersede 
the  right  of  action  for  calls  expresslj'  given  by  the  statute.] 

Cockburn,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  plaintifTs. 
There  is  no  doubt  that  this  association  was  originally  formed  under  an  arrangement 
that  its  capital  should  consist  of  100,0001.,  in  10,000  shares  of  101.  each,  and  that  that 
number  of  shares  was  not  subscrilied  for.  But  the  defendant  has  thought  proper  to 
execute  the  deed  of  settlement  of  the  company  ;  and  in  that  deed  it  is  recited  that 
"  the  subscribers  had  agreed  to  form  a  society  or  joint-stock  company  for  the  purposes 
thereinafter  expressed,  and  to  raise  a  capital  of  such  amount  and  in  such  shares  as 
thereinafter  specified,"  &c.  ;  and  then  the  deed  eontauis  provisions  which  clearly  shew, 
that,  at  the  time  of  the  execution  of  the  deed,  all  the  parties  thereto  were  [535]  aware 
that  the  shares  had  not  been  subscribed  for  to  the  full  extent  originally  proposed,  but 
that,  nevertheless,  it  was  intended  that  the  company  should  go  on  with  such  number 
of  subscribers  and  such  amount  of  capital  as  had  already  been  obtained.  That  being 
so,  and  there  being  nothing  in  the  deed  to  shew  either  expres.sly  or  by  implication 
that  the  directors  were  not  to  go  on  until  all  the  shares  had  been  taken  up,  but,  on 
the  contrary,  it  being  manife.stly  contemplated  that  they  should  proceed  at  once,  and 
as  by  the  terms  of  the  co^■enant  the  engagement  on  the  part  of  the  shareholders  to  pay 
calls  is  not  made  conditional  upon  all  the  shares  being  subscribed  for,  but  it  is  absolute 
and  unconditional,  there  is  nothing  upon  this  record  to  negative  the  defendant's 
liability.  Without,  therefore,  in  any  respect  interfering  with  the  deci-sions, — to  which 
I  entirely  assent, — which  have  established  the  non-liability  of  a  part}'  subscribing  to 
an  undertaking  of  this  sort  upon  conditions  which  are  not  complied  with,  it  seems  to 
me  that  the  defendant  is  lialtle  to  be  sued  for  calls,  and  that  in  the  form  pointed  out 
by  the  55th  section  of  the  statute. 

"Williams,  J.  I  am  of  the  same  opinion.  The  company  has  obtained  a  certificate 
of  complete  registration,  to  obtain  which  the  provisions  of  the  7  &  8  Vict,  c  110,  s.  7, 
must  have  been  complied  with.  That  section  requires,  as  a  preliminary  to  complete 
registration,  that  the  company  shall  be  formed  "by  some  deed  or  writing  under  the 
hands  and  seals  of  the  shareholders  therein."  The  defendant  has  executed  that  deed. 
He  is  therefore  a  "  shareholder  "  within  s  3,  and  consequently  a  person  liable  to  be 
sued  for  calls  under  s.  55. 

WiLLES,  J.  Assuming  that  Mr.  Bovill  has  failed  to  shew  that  there  are  any 
provisions  in  the  deed  autho-[536]-rizing  the  directors  to  proceed  to  carry  on  business 
without  having  the  whole  of  the  contemplated  capital  subscribed  for,  I  think  Mr.  Field 
has  also  failed  to  relieve  himself  from  the  pressure  of  that  part  of  the  replication  which 
alleges  that  the  deed  does  not  contain  any  provision  or  condition  that  the  company 
should  not  commence  or  carry  on  business  with  less  than  10,000  shares  subscribed. 
Dickenson  v.  VaJpy,  10  B.  &  C.  128,  5  M.  ifc  R.  126,  and  that  class  of  cases,  are 
altogether  inapplicable  here,  because  in  all  of  them  there  was  an  implied  condition 
that  the  directors  should  not  proceed  without  having  obtained  subscriptions  for  the 
stipulated  amount  of  capital.  Here,  the  replication  shews  that  the  defendant,  when 
he  executed  the  deed,  knew  that  the  whole  number  of  10,000  shares  had  not  been 
subscribed  for,  without  shewing  that  there  was  any  stipulation  that  the  concern  should 
not  be  commenced  without  the  full  capital.  If  it  should  turn  out  at  the  trial  that  the 
deed  in  extenso  is  incon.sistent  with  what  is  stated  in  the  replication,  the  defendant 
ma}'  succeed  upon  never  indebted.  But,  upon  the  pleadings  as  they  appear  before  us 
on  this  demurrer,  there  must  be  judgment  for  the  plaintiffs. 
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Byles,  J.  1  aiu  i)f  the  sume  uijiniuii.  It  iippuars  fiom  tho  I'oplicatiuii  that  the 
defendant  has  oxeented  a  deed  which  contains  an  express  and  uni)HuHtied  covenant  to 
pay  calls.  My  Lord  a.sked  Mr.  Field  in  the  course  of  the  argument,  if  there  was  any 
provision  in  the  deed  to  restrain  that  covenant :  but  the  learned  counsel  could  not 
point  out  any  part  of  the  deed  as  set  out  on  the  I'ecord  wliich  restrains  the  generality 
of  the  covenant  to  pay.  And,  as  to  any  part  of  the  deed  not  set  out,  the  replication 
alleges  that  there  is  no  provision  which  expressly  or  impliedly  prevents  the  directors 
from  proceeding  with  the  business  of  the  society  [537]  with  fewer  subscribers  than 
were  originally  contemplated.  Upon  these  grounds,  I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  our  judgment. 

Judgment  for  the  plaintifis. 


Bavlis  v.  Le  Gros  and  Others.     May  28th,  1858. 

[S.  C.  4  Jur.  N.  S,  513.] 

A  general  covenant  to  repair,  and  further  to  repair,  within  three  months  after  notice 
from  the  lessor,  are  separate  and  independent  co\  enants  ;  and  a  right  of  re-entry 
attaches  for  a  breach  of  the  foimei',  though  no  notice  be  given  under  the  latter. — 
A  lessor,  tinding  the  demised  premises  out  of  I'epair,  intending  to  take  advantage 
of  a  clause  of  forfeiture  contained  in  the  lease,  entered  into  an  agi'eenient  with  an 
under-tenant  whom  he  found  tiiere  to  let  them  to  him  as  a  yearly  tenant,  and 
sul)sequently  received  rent  from  him  : — Held,  a  sufficient  re-entry  to  avoid  the  lease. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff  by  writ  dated  the  1 2th  of 
Febrnarj',  1855,  to  recover  possession  of  a  certain  factory  for  the  manufacturing, 
dyeing,  and  finishing  of  crapes,  with  the  out--houses,  buildings,  yards,  and  other 
appurtenances  to  the  same  belonging,  situate  in  the  parish  of  Tottenham,  in  the 
county  of  Middlesex. 

The  defendants  defended  for  the  whole  of  the  premises  ;  and  the  cause  came  on 
for  trial  before  Jervis,  C.  J.,  at  the  sittings  at  \\'estminster  after  Hilary  Term,  1856, 
when  a  verdict  was  taken  by  consent  for  the  defendants,  subject  to  the  opinion  of  the 
court  upon  the  following  case  : 

By  a  lease  of  the  said  premises  made  the  28th  of  September,  1850,  Ijotween  one 
Stephen  Barnewell  of  the  one  pai't,  and  James  Baylis  (the  late  father  of  the  jilaintiti'), 
of  the  other  part,  in  consideration  of  the  rents  and  covenants  therein  reserved  and 
conbiined  on  the  part  of  the  said  James  liaylis,  his  executors,  administrators,  and 
assigns,  to  be  paid  and  jierformed,  he  the  said  Stephen  liarnewell  demised  and  leased 
unto  the  said  James  Baylis,  his  executors,  administratoi's,  and  assigns,  the  said 
prenn'scs.  To  hold  the  same  unto  the  saiil  James  Baylis,  his  executors,  administratoi-s, 
[538]  and  assigns,  from  the  29th  of  September,  1850,  for  and  fluring  and  unto  the  full 
end  and  term  of  twenty-one  years  from  thence  next  ensuing,  and  fully  to  be  complete 
and  ended,  determinable  nevertheless  as  theieinafter  mentioned,  at  the  yearly  rent  or 
sum  of  1651.  15s.,  payable  quarterly,  on  the  four  usual  (juarterly  days  of  payment. 

The  lease  contained,  on  the  part  of  the  lessee,  his  executors,  administrators,  and 
assigns,  the  usual  covenant  to  pay  the  .saiil  rent,  anfl  also  a  covenant  to  pay,  or  cause 
to  be  paid,  during  the  continuance  of  the  .said  term,  the  .sewers-rate  and  all  other 
taxes,  rates,  charges,  and  assessments  whatsoever,  [)arliamcntary,  parochial,  or  other- 
wise, which  then  wei'c  or  thereafter  should  be  imi)osed,  charged,  or  assessed  upon 
or  in  respect  of  the  said  premises,  or  any  jiart  thereof,  or  the  rent  thereof  (tiie 
property-tax  only  exce])ted) ;  and  also  a  of)venant  during  the  said  teini  at  his  or  their 
own  costs  and  charges  well  and  sulliciently  to  repaii-,  uphold,  support,  amend,  and 
keep  the  said  ])i-i!mi.ses,  with  the  appurtenances,  and  every  part  thereof,,  in,  l)y,  and 
with  .all  manner  of  necessary  reparations  and  amendments  when,  where,  and  as  often 
as  the  same  should  be  rcipiisite,  a!id  also  to  paint  or  cause  to  be  painted  in  a  goofl 
and  workmanlike  manner  witii  two  coats  of  good  oil  colour  at  the  least  twice  during 
the  first  seven  years,  and  afterwards  once  in  every  three  years  of  the  remainder  of 
the  .said  term,  all  the  outside  wood  and  iion  work  of  the  said  premises,  and  such  other 
parts  thereof  as  should  have  bcicn  usually  painted,  anil  also  t^)  ))aint  or  cause  to  be 
painli'd  in  (he  maimer  aforcsaiil  once  in  every  seven  years  of  the  said  ti'rm  all  the 
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iuside  wood  and  iion  work  of  the  said  premises,  and  such  other  parts  thereof  as  should 
have  been  usually  painted  :  And  further  that  it  should  be  lawful  for  the  said  Stephen 
Barnewell,  his  executors,  administrators,  [539]  or  assigns,  with  workmen  or  others, 
twice  or  oftener  in  every  year  during  the  said  term,  at  reasonable  and  convenient 
times  in  the  day  time,  to  enter  into  and  upon  the  said  premises,  or  any  part  thereof 
(except  any  rooms  where  any  secret  process  may  be  carried  on  b}'  the  said  James 
Baylis,  his  executors,  administrators,  or  assigns,  in  the  way  of  his  business),  to  view 
and  examine  the  state  and  condition  thereof,  and,  if  found  necessary  upon  such  view 
and  examination,  to  give  to  the  said  James  Baylis,  his  executors,  administrators,  or 
assigns,  or  leave  at  or  upon  the  said  premises  for  him  or  them,  notice  in  writing 
to  repaii  and  amend  the  same  within  three  calendar  months  then  next  following, 
within  which  period  of  three  calendar  months  the  said  James  Baylis,  his  executors, 
administrators,  and  assigns,  would  repaii-,  amend,  and  make  good  all  such  repairs  and 
amendments  as  should  be  mentioned  in  such  notice,  according  to  the  true  intent  and 
meaning  of  those  presents. 

The  lease  also  contained  a  proviso  as  follow-s  : — "  Provided  always,  that,  if  the  said 
rents  hereinbefore  reserved,  or  any  part  thereof,  shall  be  unpaid  by  the  space  of 
twenty-one  days  next  after  the  same  shall  have  become  payable,  being  first  lawfully 
demanded  upon  or  at  any  time  after  the  .said  twenty-one  days,  and  not  paid  when 
demanded,  or  if  the  said  James  Baylis,  his  executors  or  administrators,  shall  assign, 
let,  or  underlet,  or  in  any  manner  part  with  the  possession  of  the  said  premises,  or 
any  part  thereof,  to  any  person  or  persons  whom.soever,  for  the  whole  or  any  part 
of  the  term  for  which  the\^  are  intended  to  be  demised,  without  the  licence  or  consent 
of  the  said  Stephen  Barnewell,  his  executors,  administrators,  or  assigns,  in  writing 
under  his  or  their  hand  or  hands,  first  obtained  for  so  doing,  or  if  the  said  James 
Baylis,  his  executors  or  administrators,  or  any  of  them,  [540]  shall  become  bankrupt 
or  bankrupts,  or  shall  assign  his  or  their  estate  or  effects,  or  any  part  thereof,  in  trust 
for  his  or  their  creditors,  or  shall  take  the  benefit  of  any  act  or  acts  of  parliament 
passed  or  to  be  passed  for  the  relief  of  insolvent  debtors,  or  shall  compound  for  the 
payment  of  his  or  their  debts,  or  if  any  execution  shall  be  levied  upon  his  or  their 
goods  or  chattels,  or  if  this  indenture  shall  be  sold  liy  the  sheriff"  under  any  execution 
to  be  levied  as  aforesaid,  or  if  he  or  they  shall  not  perform  the  covenants  herein 
contained  which  by  him  or  them  ought  to  lie  performed, — then  and  in  any  of  the  said 
cases  it  shall  be  lawful  for  the  said  Stephen  Barnewell,  his  executors,  administrators, 
or  assigns,  into  the  said  premises,  or  any  part  thereof  in  the  name  of  the  whole,  to 
re-enter,  and  the  same  to  have  again,  retain,  re-possess,  and  enjoy  as  in  his  and  their 
first  or  former  estate." 

The  said  James  Baylis,  the  lessee  in  the  said  lease  mentioned,  carried  on  the 
business  of  a  crape-finisher  at  the  said  premises  until  his  death,  and  had  thereon 
machinery  and  plant.  He  died  on  the  23rd  of  Octobei',  1850,  having  previously  made 
a  will,  dated  the  12th  of  October,  18.50,  whereby  he  gave  and  bequeathed  the  said 
premises,  together  with  the  said  lease,  unto  his  said  wife,  one  Joseph  Fletcher,  and  the 
plaintiiT  (on  his  attaining  twenty-one  years),  his  executors. 

On  the  14th  of  November,  18-50,  the  widow,  Rebecca,  alone  proved  the  will  ;  the 
plaintiff  being  at  the  time  of  his  father's  death  a  minor. 

The  said  widow,  after  the  death  of  her  husband,  carried  on  at  the  same  premises 
the  business  of  a  crape-finisher  until  her  death  in  February,  18-5.3. 

On  the  1st  of  June,  1851,  and  during  the  minority  of  the  plaintiff,  the  said  widow, 
Rebecca,  having  become  indebted  to  the  said  Joseph  Fletcher  in  the  sum  of  25001., 
by  a  deed  of  mortgage  and  assignment,  bear-[541]-ing  date  that  day,  assigned  to  the 
said  Joseph  Fletcher  all  the  machinery,  plant,  steam-engine,  implements  of  trade,  and 
tenant's  fixtures,  stock-in-trade,  household  furniture,  plate,  linen,  and  other  chattels 
(leases  or  terms  for  years  excepted),  with  a  proviso  for  redemption  by  and  re-assignment 
to  her  on  re»payment  of  the  said  sum  of  25001.  and  interest  on  the  4th  of  January  then 
next,  together  with  future  advances  not  exceeding  in  the  whole  30001. 

The  machinery  and  other  chattels  assigned  by  the  above-mentioned  deed  com- 
prised the  machinery  and  plant  which  belonged  to  the  said  James  Baylis,  deceased. 

On  the  same  day  as  the  al)0\'e  assignment  was  executed,  the  said  widow,  Rebecca, 
by  a  separate  memorandum  deposited  with  the  said  Joseph  Fletcher  the  said  lease  of 
the  said  factory,  dated  the  28th  of  September,  1850,  as  a  further  .security  for  the 
re-payment  of  the  25001.  and  interest,  and  such  further  advances  as  aforesaid.     The 
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said  ineiiioraiHlmu  was  by  an  cnor  ilatcil  the  1st  of  June,   1850,  instead  of  the   1st  of 
June,  1851. 

On  the  2"2nd  of  June,  1852,  the  plaintift' came  of  age  ;  hut  he  did  not  come  in  to 
prove  (according  to  leave  reserved)  his  father's  will  until  February,  1855,  as  herein- 
after mentioned. 

On  the  1st  of  November,  1852,  the  said  Joseph  Fletcher  died,  having  previously 
made  a  will,  whereby  be  appointed  certain  persons  executors  (hereinafter  called 
P'letcher's  executors),  to  whom  he  liequcathed  all  his  property.  Fletcher's  executors 
duly  proved  his  will  immediately  after  his  death. 

The  widow,  Hebecca,  died  intestate,  in  February,  1853.  Letters  of  administration 
to  her  estate  were  taken  out  by  the  plaintiff  on  the  21st  of  December,  1854,  as  herein- 
after mentioned. 

Shortly  lief  ore  and  on  the  24th  of  October,  1853,  the  [542]  premises  were  dilapi- 
dated and  out  of  repaii',  so  as  to  be  a  breach  of  the  following  co\'enant,  that  is  to  say, 
— "And  also  will  during  the  term  hereby  granted,  at  his  and  their  own  costs  and 
charges,  well  and  sufficiently  repair,  uphold,  support,  amend,  and  keep  the  said 
premises,  with  the  appurtenances,  and  every  part  thereof,  in,  by,  and  with  all  manner 
of  necessary  reparations  and  amendments,  when,  where,  and  as  often  as  the  same 
shall  be  I'equisite,  during  the  said  term,  and  also  will  paint  or  cause  to  be  painted  in  a 
good  and  workmanlike  manner'  with  two  coats  of  good  oil  colour  at  the  least  twice 
during  the  first  seven  years  of  the  .said  term,  and  afterwards  once  in  every  three  yearf 
of  the  remainder  of  the  said  term,  all  the  outside  wood  and  iron  work  of  the  said 
premises,  and  such  other  parts  thereof  as  shall  have  been  usually  painted  ;  and  also 
will  paint,  or  cause  to  be  painted,  in  the  manner  afdresaid,  once  in  every  seven  years 
of  the  .said  term,  all  the  inside  wood  and  iron  work  of  the  said  premises,  and  such 
otliei'  parts  thereof  as  shall  have  been  usually  painted." 

The  sum  of  71.  18s.  for  poor-rates  in  respect  of  the  premises,  upon  a  rate  made  on 
the  17th  of  June,  1853,  was  unpaid  on  the  24th  of  October,  1853. 

The  sum  of  31.  18s.  Id.  for  rates  in  respect  of  the  premises  made  by  the  local  board 
of  health  for  the  parish  of  Tottenham  on  the  10th  of  September,  1852,  viz.  the  high- 
way-rate and  the  general  district  rate,  and  the  sum  of  81.  4s.  9d.  for  similar  rates  made 
on  the  23rd  of  September,  1853,  were  unpaid  on  the  24th  of  October,  1853. 

The  sum  of  11.  19s.  fid.  for  church-rates  made  in  respect  of  the  premises,  upon  a 
i-ate  made  the  2Gth  of  August,  1853,  was  al.so  luipaid  on  the  24th  of  October,  1853. 

The  .said  Stephen  Barnewell  was  called  at  the  trial,  [543]  and  stated,  that,  on  the 
24th  of  October,  1853,  he, — ha>ing  first  inspucterl  the  .said  picmiscs  with  his  attorney, 
and  after  consulting  him,  and  knowing  that  the  pi'cmises  were  then  out  of  repair,  and 
that  the  rates  wei'c  unpaid, — made  a  veibal  agi-eement  with  the  defendants,  whereby 
it  was  agreed  that  the  defendants  should  occupy  the  said  premises  as  tenants  to  him, 
Barnewell,  until  Lady-Day,  1854,  conditionally,  that  is,  provided  that  the  defendants 
should  complete  a  contemplated  purchase  from  Fletchci's  executors  of  the  plant, 
machinery,  ifec,  then  in  and  upon  the  said  factory  and  premises,  the  defendants 
])aying  to  the  said  Barnewell  rent  at  the  rate  of  1501.  pei'  annum,  and  paying  the 
piemiums  of  insurance  in  I'espect  of  the  said  factory  and  ])r'eniises,  and  agreeing  to  let 
ihc  .said  S.  Barnewell  know  on  or  before  the  10th  of  .lanuary,  1854,  whether  the 
defendants  were  desirous  of  continuing  the  tenancy  foranothery ear af tor Ijady-Day,  1854. 

The  said  S.  Baiiiewell,  in  reply  to  the  i|uestion  "How  came  you  to  let  the 
l)rcmiscs  to  the  d(^fendants  ? "  said, — "I  let  them  with  the  inti^ntion  of  decidedly 
putting  an  end  to  the  lease,  and  taking  possession."  This  (piestioTi  w;is  objected  to 
on  the  part  of  the  plaintilV;  but  the  learned  judge  decided  to  receive  the  evidence, 
subject  to  the  objection.  The  witness  further  stated  that  the  defendants  were  in 
po.ssession  of  and  used  the  fixtures  in  and  upon  the  premises  before  the  said  24th  of 
October,  1853,  but  not  till  that  da^'  with  his  licence  ;  that  the  Hi'st  rent  the  witness 
received  from  the  defendants  was  on  the  3rd  of  February,  1854  ;  and  that  he  had 
received  it  regulaily  from  that  time. 

The  defendants  occujiicd  (he  jiremiscs  undei'  such  agreement  until  Lady-Day, 
1854  ;  and  the  following  [544]  (iirrespondence  took  place  belween  the  s;u<l  S.  Barne- 
well and  the  defendants  :  — 

"  Messrs.  Le  Gros  &  Co.  "  Coventry,  October  29th,  1853. 

"Gentlemen,  -In  youi    lettci'  you  do  not  .say   whether  you  arranged  about  the 
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Ijalance  of  iiisiiiaiiL-e  against  the  old  tenants.  I  cannot  afford  to  lose  it,  having  paid 
the  amount.  Upon  receiving  a  letter  from  you  stating  j'ou  will  pay  it, — say  121., — I 
will  consent  foi-  you  to  be  tenant  from  Michaelmas  last  to  Lady-Day  next,  upon  the 
terms  stated,  to  inform  me  January  10th  whether  you  should  wish  to  continue  tenant. 
Upon  receipt  of  your  letter,  I  will  write  Mr.  Jury  to  walk  over  and  see  that  the 
condition  of  the  lease  has  been  complied  with,  and  then  release  Fletcher's  representa- 
tives, and  hold  you  <is  tenant  for  the  term  stated.  Your  paying  me,  as  agreed, 
insurance  from  August  to  Lady-Day,  and  rent  also,  will  bring  matters  near  the  same 
thing :  still,  I  prefer  matters  to  go  on  as  talked  over  with  you  when  in  London. 

"Stephen  Barnewell." 

"  Walton-under-Edge,  1  November,  18.53. 

"Dear  Sir, — Your  favour  of  the  29th  ult.  has  been  forwarded  to  me  here.  I  did 
not  forget  what  you  had  said  to  me  as  to  the  balance,  between  111.  and  121.,  against 
you  in  the  matter  of  insurances,  when  we  made  our  final  agreement  with  Fletchers: 
l)ut,  being  told  by  Mi-.  Pearce,  that,  if  we  did  not  buy  the  plant  from  them,  they 
would  remove  it  iu  time  to  avoid  the  payment  of  this  current  quarter's  rent,  and  then 
he  would  consider  it  quite  right  to  evade  the  payment  of  anything  else  he  could 
legally  in  connection  with  the  said  plant,  I  saw  it  would  be  quite  useless  to  make 
any  allusion  to  }'our  claim.  AVe  are  willing  to  pay  the  I'ent  and  the  insurance  from 
Michaelmas  last  to  Lady-Day  next,  at  the  rate  Baylis  paid  you,  and  engage  to  state 
[545]  liefore  the  10th  of  January  next  whether  we  wish  to  continue  your  tenants.  I 
would  have  been  pleased  in  being  of  a.ssistance  to  vou  in  recovering  what  Fletcher  or 
Baylis  owe  :  but  I  could  not  he  quite  so  pleased  in  having  to  pay  it  ourselves ;  nor  do 
I  think  it  would  be  just.  Moreover,  we  are  striving  to  bring  down  curient  expenses 
at  Tottenham  :  and,  if  we  are  succe.s.sful  to  a  sufficient  extent,  we  would  find  it  very 
much  more  convenient  to  our  trade  to  stay  there  than  removing  of  the  finishing  to 
this  place,  which  is  about  one  bundled  miles  from  the  warehouse.  You  must  not 
think  of  burthening  us  with  Baylis's  or  Fletcher's  arrears  of  debts. 

"Le  Gros,  Thompson,  &  Bird." 

"Coventry,  November  .3rd,  1853. 

"  Dear  Sirs, — I  have  no  wish  that  you  should  pay  me  for  other  people's  debts.  At 
the  same  time,  I  think  you  will  excuse  me  asking  you  to  fulfil  your  promise  at  any 
rate,  viz.  to  pay  the  1 61.  insurance  to  Lady-Day  and  the  rent  for  the  half-year  fi'om 
Michaelmas  to  Lady-Day.  It  is  all  very  well  for  Mr.  Pearce  to  talk  of  evading  rent 
or  any  other  just  payments  :  but  I  can  only  saj',  that,  if  you  do  not  occupy  it,  I  shall 
take  such  proceedings  at  law  as  I  am  advised  to  do.  I  have  before  told  you  that  they 
caiuiot  part  with  or  give  possession  without  my  consent :  and,  as  to  his  removing 
before  quarter  day  to  avoid  rent,  if  I  thought  he  would  do  so,  I  would  put  in  Chancery 
and  get  an  injunction  against  such  proceedings.  If,  however,  I  understand  your 
letter  that  you  will  pay  the  rent  and  insurance  to  Ladj^-Day  next  from  Michaelmas, 
that  is  all  I  can  ask  you  :  but  be  pleased  to  oliserve  the  insurance  must  be  the  amount 
agreed,  161.  The  insurance  afterwards  can  be  regulated  according  to  agreement,  that 
is,  if  you  would  like  to  continue  as  tenants,  notice  to  that  eft'ect  being  given  January 
9th  next  ensuing.  "S.  Barnewell." 

[546]  By  an  assignment  dated  the  5th  of  November,  1853,  Fletcher's  executors 
assigned  to  the  defendants  all  the  plant,  machinery,  &c.,  comprised  in  the  before- 
mentioned  assignment,  dated  the  1st  of  June,  1851,  with  the  exception  of  the  furniture 
and  household  linen. 

On  the  9tb  of  .January,  1854,  the  defendants  gave  Barnewell  notice  of  their  inten- 
tion to  quit  the  premises  at  Lady  Day,  1854. 

The  following  correspondence  passed  between  Barnewell  and  the  defendants : — 

"Messrs.  Le  Gros  &  Co.  "  Coventry,  January  10,  1854. 

"Gentlemen, — I  ha\'e  received  your  notice  :  and,  as  you  are  not  likely  to  want  the 
premises,  I  should  be  glad  if  3'ou  would  allow  me  a  board  '  To  let '  to  be  hung  on  the 
chimney-shaft.     It  may  perhaps  get  me  a  tenant  by  Lady-Day  :  and  I  hope  it  will,  as 
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I  do  not  like  empty  houses.     I  shall  be  glad  also  to  receive  your  cheque   for  the 
quarter's  rent  and  insurance,  as  agreed, — 

"  Say,  half-year's  rent      ......      £41     8     9 

Half  of  insurance,  as  agreed  to  Lady-Day,  1854  .  .  6     0     0 


£47     8     9 

"  S.    B.^KNEWELL." 

"Coventry,  P'ebruary  .3rd,  1854. 

"  Gentlemen, — I  inclose  receipt  for  rent  in  part  due  St.  Thomas  last ;  and  shall  be 
obliged  by  your  interest  in  letting  the  factory.  "S.  Barnewell." 

"Coventry,  March  2Dd,  1854. 

"(Tcntlemen, — As  I  have  not  taken  any  steps  at  present  towards  letting  the 
premises  you  now  hold,  I  shall  be  glad  to  hear  from  you  as  eaily  as  convenient 
whe-[547]-ther  you  accept  the  last  terms  offered  you,  or  whether  it  is  your  intention 
to  leave  on  the  2.'jth  instant.  "  S.  Barnewell." 

Barnewell  also  stated,  that,  between  the  2nd  and  21st  of  March,  1854,  he  verbally 
agreed  to  let  to  defendants  the  said  premises  for  another  year ;  and  the  defendants 
continued  tenants  to  Barnewell  for  such  year,  and  thence  forward,  and  paid  rent  to 
Barnewell  up  to  the  time  of  the  tiial. 

The  following  correspondence  also  took  place  between  Barnewell  and  the 
defendants  : — 

"Coventry,  Maich  21,  1854. 

"Dear  Sir.s, — The  amount  due  to  me,  according  to  agieement,  this  25th  of  Mai-ch, 
is,  571.  8s.  9d.,  which  includes  the  161.  agreed  to  be  paid  for  insurance  to  the  above. 
From  the  25lh  March,  I  will  insure  for  20001.  on  the  buildings,  ifec,  instead  of 
30001.,  as  foi'morly,  you  paying  the  amount  I  pay  to  the  office,  above  the  1501.  for 
rent  of  factory  :  and,  if  you  will  insiue  your  stock  in  the  same  office,  the  Impeiial,  I 
shall  be  glad.  I  am  interested  in  its  welfare ;  and  I  believe  you  cannot  find  one  moie 
highly  respectable.  "S.  Barnewell." 

"London,  22nd  March,  1854. 
"  Dear  Sir, — We  have  youis  of  yesterday's  date.  AVe  are  very  willing  to  favour 
the  Imperial,  if  there  is  any  gain  in  it:  but,  as  it  is  agreed  we  should  effect  the 
insurance  ff>r  20001.  (see  your  letter  to  us,  8th  February  last),  we  shall  to-nioi-row  ascer- 
tain what  the  Imperial  will  charge,  and  what  the  Jjancashire  (in  which  we  have 
some  interest)  will  charge;  and,  as  they  are  both  un(lenial)ly  good  and  safe,  the 
cheapest  shall  have  it.  "  Le  Gro.s.s,  Thompson,  &  Bird." 

"Coventry,  March  31st,  1854. 
"Gentlemen, — Your  che(|uu  401.   13s.  '.Id.  is  at  hand,  which  will  leave  a  balance  on 
your  agreement  of  [548]  8l.  17s.  (Id.     As  follows  is  a  copy  of  my  memorandum  taken 
in  your  own  warehouse: — 

"Half-year's  rent  to  Lady  Day,  1854 
Insurance  to  that  time 


Cash  received   . 
Income-tax 


• 

9 
9 

£75     0 
16     0 

0 
0 

£80   13 
2     3 

£91     0 
82   17 

0 
6 

• 

£8     2 

6 

Balance 

"S.  Barnkwkll." 
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"Coventry,  July  28,  1854. 

"  Dear  Sirs, — My  rent-book  is  always  at  my  residence  at  Coundea  ;  and  I  have 
written  to  you  from  my  warehouse.  This  will  account  for  the  apparent  discrepancies. 
The  memorandum  made  in  my  books  at  your  own  warehouse  w-as  as  follows  : — 
'Messrs.  Le  Gros  will  pay  the  rent  Baylis  is  pa\ing,  to  Lady-Day,  and  161.  insurance; 
and  to  inform  me  in  January  about  its  continuance.'  A  second  memorandum, — 
'Messrs.  Le  Gros  &  Co.  will  continue  on  the  premises  till  Lady-Day,  18-57,  at  1-301., 
and  insurance  for  20001.'  Is  the  alwve  right  or  not  I  If  you  imagine  for  one  moment 
that  I  should  allow  you  to  occupy  my  premises  without  insuring,  you  are  mistaken. 
No  reasonable  man  could  expect  it.  The  premises  are  insured  to  Michaelmas  at  the 
rate  of  1-51.  l-5s.  per  annum,  which  sum  must  be  paid  by  you.  As  to  Bajdis's  corre- 
spondence, if  you  refer  again,  you  will  tind  the  rent  was  to  be  1501.,  the  insurance  151. 
15s.  for  30001.,  as  stated  by  Mr.  Baylis,  but  which  afterwards  turned  out  221.  4.s.  9d. 
This  was  explained  to  you  before,  and  ought  not  to  require  it  again.  I  shall  be  glad 
to  receive  a  cheque  for  the  amount  of  rent  and  insurance  due  Midsummer  last. 

"S.  Baknitwell." 

[549]  Mr.  Pearce  was  also  called  on  behalf  of  the  defendants  at  the  trial,  who 
stated  that  he  act«d  as  solicitor  for  Fletcher  and  his  executors,  and  in  particular  for 
the  executors  in  negotiating  for  the  before-mentioned  assignment  of  the  plant,  itc,  by 
Fletcher's  executors  to  the  defendants,  dated  the  5th  of  Novemlier,  1853  :  and  he  also 
stated  that  he  held,  as  such  solicitor,  the  original  lease  before  mentioned,  but  that  no 
act  was  evei-  done  to  take  possession  of  the  premises,  but  that  it  was  purposely  avoided, 
and  that  the  defendants  declined  to  take  the  lease,  and  that  there  was  never  any 
arrangement  between  the  defendants  and  Fletcher's  executors  about  the  premises 
themselves. 

On  the  11th  of  December,  185-1,  the  plaintift'  became  and  was  duly  adjudged  to  be 
a  bankrupt. 

On  the  21st  of  December,  1854,  the  plaintiff  took  out  letters  of  administration  to 
the  estate  of  his  mother;  and,  on  the  24th  of  February,  1855,  he  obtained  probate  of 
his  father's  will. 

The  court  were  to  draw  inferences  as  a  jury. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  circumstances  of 
the  case,  the  plaintiff'  is  entitled  to  succeed  in  the  said  action  of  ejectment.  If  the 
court  should  be  of  opinion  that  the  plaintiff'  is  so  entitled,  then  the  verdict  is  to  be 
entered  for  the  plaintiff' ;  otherwise,  the  verdict  is  to  staud  for  the  defendants. 

C.  Wood  (with  whom  was  Mont^igue  Smith,  Q.  C),  for  the  plaintiff' (a).  There 
has  been  no  breach  of  cove-[550]-nant  so  as  to  work  a  forfeiture  ;  and,  if  there  has 
been,  Barnewell  never  took  advantage  of  the  forfeiture,  or  did  anything  that  was 
equivalent  to  a  re-entry.     In  order  to  establish  the  alleged  forfeiture,  the  defendant 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

"  1.  That  the  facts  stated  in  the  case  do  not  amount  in  law  to  any  foi-feiture  of 
the  lease  of  the  28th  of  September,  1850,  either  by  reason  of  non-repair,  the  non-pay- 
ment of  rates,  &c.,  or  the  bankruptcy  of  the  plaintiff': 

"  2.  That  the  mere  fact  of  the  premises  being  out  of  i-epair,  without  notice  to 
repair  and  amend,  as  provided  for  in  the  lease,  would  not  in  law  enure  as  a  forfeiture  : 

"  3.  That  it  does  not  appear  in  the  case  that  thei-e  were  any  arrears  of  rates  due  on 
the  24th  of  October,  1853,  or  that  the  rates  so  stated  to  be  then  unpaid,  were  unreason- 
ably overdue  ;  and  that  therefore  in  law  there  was  no  forfeiture  by  reason  of  the  same 
being  unpaid,  as  therein  stated  : 

"4.  That  there  could  be  no  forfeiture  in  1853,  by  reason  of  the  plaiutifl''s  bank- 
ruptcy, as  it  did  not  occur  till  December,  1854  : 

"  5.  That  if,  by  reason  of  any  of  the  above  causes,  a  forfeitui-e  accrued  liefore  the 
24th  of  October,  1853,  yet  the  facts  do  not  shew  that  Bai-newell  did  anything  to  take 
possession  of  the  premises  in  consequence  of  the  same,  or  anything  which  would  in 
law  put  an  end  to  the  lease  : 

"  6.  That  the  facts  shew,  that,  if  even  this  was  a  forfeiture  in  October,  1853,  yet 
that  Barnewell  waived  such  forfeiture,  by  subsequently  receiving  the  rent  reserved  in 
the  said  lease  from  the  defendants  or  others  in  possession  of  the  premises  : 

"  7.  That  the  lease  of  the  28th  of  September,  1850,  is  still  in  full  force." 
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must  rely  upon  a  bicauh  of  ihe  coveuant  to  repair  or  lo  pay  rates,  or  on  the  baiik- 
mptcy  of  the  plaintif}'.     As  to  the  want  of  repair, — no  forfeiture  acerucs  by  reason  of 
the  breach  of  a  covenant  for  repairs  framed  like  this.     [Cockburn,  C.  J.     If  the  lessee 
is  bounil  to  repair,  independently  of  the  inspection  and  notice,  the  forfeiture  clearl}' 
attaches  upon  the  premises  being  suliered  to  be  out  of  repair.]     The  obligation  to 
repair  pre-supposes  a  want  of  repair.     Does  a  forfeiture  arise  the  first  moment  that 
the  premises  are  out  of  repair  ]     If  not,  it  follows  that  the  lessee  must  have  a  rea.son- 
able  time  for  doing  the  repairs.     [Cockburn,  C.  J.     The  lessee  covenants  to  rcpaii- 
and  keep  in  lepair  the  premises  demised,  and  there  is  a  power  to  the  lessor  to  [551] 
enter  and  view  the  state  of  the  premises,  and  to  give  the  lessee  notice  of  any  want  of 
repair,  and  a  further  covenant  by  the  lessee  to  do  the  repairs  within  three  months 
after  notice, — do  you  say  that  the  first  covenent  is  merely  introductory  of  tlie  second  ?] 
The  whole  constitutes  one  covenant.     [William.s,  J.     It  is  settled  law  that  these  are 
separate  covenants :  Hoc  d.   Goatly  v.  Paine,  2  Campb.  520 ;  Voc  d.  MarccraJ't  v.  Mcux, 
4  B.   &  C.  606,  7   D.  &  R.   98.]     Bayley,  J.,  says,  in  Boe  d.  Morecmft  v.  Meux,— 
"  The  landlord  in  this  case  had  an  option  to  proceed  on  either  covenant,  and,  after 
gix'ing  notice  to  repair  within  three  months,  he  might  have  brought  an  action  aganist 
the  defendant  upon  the  foimer  covenant,   for  not  keeping  the   premises  in  repair. 
But  that  is  very  different  from  insisting  upon  the  forfeiture."     [Cockburn,  C.  J.     He 
treats  the  two  as  independent  covenants.]     The  court  was  only  considering  whether 
or  not  the  forfeiture  was  waived.     In  Horsfall  v.  Testar,  7  Taunt.  3S.5,  1,  J.  B.  Moore, 
89,  it  was  held  that  a  covenant  to  repaii-  at  all  times,  when,  where,  and  as  often  as 
occasion  should  require  during  the  term,  and  at  furthest  within  three  months  after 
notice  of  want  of  reparation,  is  one  coveuant ;  and  it  cannot  be  stated  as  an  absolute 
coveuant  to  repair  at  all  times  when,   where,  and  as  often  as  occasion  shall  require 
during  the  term.     [Cockburn,  C.  J.     There,  the  whole  clearly  formed  one  entire  cove- 
nant.]    IJ'oodv.  Day,  7  Taunt.  646,  1  J.  B.  Moore,  ."589,  rather  looks  the  other  way: 
but  the  case  is  distinguishable  from  the  present,  inasmuch  as  there  the  term  was  ended  ; 
here,  it  is  still  subsisting.     In  Skkkinore  v.   Thidldon,  6  M.  &■■  Selw.  9,  the  plaintiff 
demised  a  messuage  and  farm  to  J.  T.  at  a  rent  payable  quarterly ;  and  the  defendant 
covenanted  that  J.  T.  should  pay  the  rent  and  observe  the  covenants,  and  that,  in 
case  J.  T.  should  neglect  to  pay  the  rent  for  forty  days,  the  defendant  would  pay  on 
[552]  demand  :  and  it  was  held  that  the  defendant  was  not  chargeable  until  after  forty 
days,  and  demand  made.     Lord  EUenborough  says  :  I  cannot  help  thinking  this  is  a 
qualified  covenant,  and  that  the  stipulation,  that,  '  if  the  lessee  shall  neglect  to  pay 
for  forty  days,  the  surety  shall  pay  on  demand,'  which  must  have  been  introduced  in 
ease  and  for  the  protection  of  the  surety,  does,  in  reasonal)le  construction,  pervade 
and  restrain  the  former  covenant."     [Cockliurn,  C.  J.     None  of  us  entertain  a  shade 
of  doubt.     ])oe  d.  Morccra/t  v.  Mciu;  i  B.  &  C.  606,  7  1).  i^i:  K.  98,  and   ITvod  v.  I)at/, 
7  Taunt.  646,  1  J.  B.  Moore,  389,  are  distinct  authorities  to  .shew  that  the  covenant 
to  repair,  and  the  covenant  to  repair  within  three  months,  aie  sepaiale  and  independent 
covenants.     Independently  of  authority,  wo  should  have  felt  no  doubt.]     Assuming 
that  to  be  so,  still  there  is  nothing  in  this  case  to  shew  any  forfeiture  has  been  incurred. 
To  constitute  a  forfeiture  for  non-repair,  a  reasonable  time  must  be  given  for  doing 
the  repairs:  Doe  d.  Ilakcr  v.  Jones,  5  Exch.  498.     Thei'e  is  no  allegation  ■  here  that  a 
reasonable  time  had  elapsed.     [Cockburn,  C.  J.     Is  not  that  necessarily  involved  iu 
the  statement  that  "shortly  before  and  on  the  24th  of  October,  1853,  the  premises 
were  dilapidated  and  out  of  repair,  so  as  to  be  a  breach  of  the  covenant .'  "]     There  is 
nothing  to  shew  how  long  the  premises  liave  been  out  of  repair.     [Cockburn,  C.  .1. 
They  are  said  to  iiave  been  in  a  state  of  dilapidation  :  to  be  so,  they  must  have  l)een 
out  of  repair  for  a  considerable  time.     That  is  the  fair  inference  from  the  statement.] 
Tiie  law  always  leans  against  forfeitures.      [Cockburn,  C.  .1.      I  have  yet  to   learn  that 
the  law  altogether  disregards  the  interest  of  the  landloiil.      1  must  confess,  I  see  no 
hardship  in   the   furfeituie  being  insisted  u|)on   here.)     Then,  has  tile   landlord  taken 
advantage  of  the  lireach  I     Barnewell  sa^'s,  tliat,  on  the   21th  of  Octobei',  185.'!,  [553] 
knowing  that  tiie  premises  were  out  of  repair,  and  tliat  the  I'ates  were  unpaid,  ho 
made  a  verbal  agreement  with  the  defcndanUs  that  they  should  occu])y  tiio  premises 
as  tenants  to  him  until  Lady-Day,  1854  :  and,  in  reply  to  the  (piestion,  --"  How  camo 
you  to  let  the  premises  to  the  defendants  ,' "  ho  said, — "  I  lot  them  with  tlio  intention 
of  decidedly  putting  an  end  to  the  leasts,  and  tjiking  possession."     Tlie  court  cannot 
take  notice  of  the  intention  with   which  an  act   U  done.      Besides,  Barnewell's  silbse- 
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quent  conespondeace  with  the  defendants  shews  that  he  did  not  on  the  ■24th  of 
October,  1S53,  iiitend  to  treat  the  lease  as  no  longer  subsisting.  It  is  to  be 
observed,  too,  that  no  notice  of  this  dealing  with  the  under-tenants  was  given  to 
the  lessee. 

Bovill,  Q.  C.  (with  whom  was  C.  Pollock),  for  the  defendants  (ay.  [Williams,  J. 
How  did  the  defendants  originally  come  in  ?  Wood.  The  fact  does  not  appear  in 
the  case :  but  it  must  be  assumed  that  they  came  in  under  the  plaintiff.  Crowder,  J. 
The  landlord,  being  entitled  to  re-enter  upon  a  forfeiture,  lets  the  premises  to  a  tenant 
whom  he  finds  there,  and  receives  rent  from  him.  Is  not  that  a  taking  advantage  of 
the  forfeiture  ?]  The  case  states,  that,  "between  the  2nd  and  •21st  of  March,  18-54, 
Barnewell  verbally  agreed  to  [554]  let  to  the  defendants  the  said  premises  for  another 
year,  and  the  defendants  continued  tenants  to  Barnewell  for  such  year,  and  thencefor- 
ward, and  paid  rent  to  Barnewell  up  to  the  time  of  the  trial."  [Cookburn,  C.  J.  That 
is  conclusive.] 

CoCKBUKN,  C.  J.  I  am  clearly  of  opinion  that  a  forfeiture  has  been  incurred 
here.  The  lease  in  question  contains  a  general  covenant  by  the  lessee,  his  executors, 
&c.,  to  repair  and  keep  the  premises  in  I'epair  ;  and  also  a  covenant  that  it  should  be 
lawful  for  the  les.sor,  his  executors,  &c.,  to  enter  at  all  convenient  times  to  view  the 
condition  of  the  premises,  and  to  give  the  lessee  notice  of  any  want  of  repair,  requiring 
him  to  do  such  repairs  within  three  months,  and  that  the  lessee,  his  executors,  &c., 
.should  within  that  period  repair  accordingly.  These  two  covenants  are  quite  separate 
and  independent.  The  authorities  are  all  clear  to  that  effect ;  and  they  coincide  with 
the  common  sense  of  the  thing.  It  would  indeed  be  monstrous,  if,  giving  credit  to 
his  tenant  that  he  will  duly  perform  his  engagement,  the  landlord  abstains  from 
harjissing  him  with  continual  inspection,  and  then  should  find  himself  debarred  of  his 
remedy  for  a  breach  of  a  positive  covenant.  I  cannot  entertain  the  slightest  doubt 
that  there  has  been  a  forfeiture  here.  As  to  the  entry  also,  my  mind  is  equally  free 
from  doubt.  Finding  the  premises  in  a  dilapidated  state,  the  landlord  comes  upon 
them  and  enters  into  an  agreement  with  a  man  he  finds  in  possession,  to  become  his 
tenant, — intending  thereby  to  act  upon  the  forfeiture  and  to  oust  the  lessee.  I  think 
that  was  quite  sufficient  to  constitute  an  entry  by  the  landlord  so  as  to  put  an  end  to 
the  lease. 

Williams,  J.  I  am  quite  of  the  same  opinion.  Hoc  [555]  d.  Goatly  v.  Paine, 
2  Campb.  520,  is  distinctly  recognized  in  Doc  d.  Morecmft  v.  Meux,  4  B.  &  C.  606, 
7  D.  &  K.  98  ;  and  the  two  cases  together  shew  that  the  law  is  clearly  settled,  that 
the  general  covenant  to  repair,  and  also  to  repair  within  a  certain  time  after  notice, 
are  separate  and  independent  covenants.  Such  has  undoubtedly  been  the  understand- 
ing of  the  profession  for  several  j^ears  {u)'K  As  to  the  other  point,  if  Barnewell  h;id 
entered  and  desired  the  person  he  found  upon  the  premises  to  go  out,  and  then 
desired  him  to  lesume  possession  as  his  tenant,  the  case  would  have  been  clear 
bej-ond  all  doubt  yh).  They  did  not  go  thi-ough  that  idle  ceremony  :  but  the  facts 
set  out  in  the  special  case  shew  a  re-entry  by  the  landlord,  and  something  more 

Crowdek,  J.  I  also  am  clearly  of  opinion  that  the  general  covenant  to  repair, 
and  the  covenant  to  repair  after  a  three  months'  notice,  are  separate  and  independent 
covenants.  I  never  heard  it  doubted  before.  If  Mr.  Wood  is  desirous  of  questioning 
the  propriety  of  the  decision  in  Due  d.  Morecmft  v.  Meu.r,  he  must  do  so  in  a  court  of 

[ay  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  : — 

"1.  That,  at  the  commencement  of  this  action,  the  plaintiff  had  no  such  title  to 
the  premises  in  question  as  would  enable  him  to  maintain  it  against  the  defendants  : 

"  2.  That  the  covenants  of  the  lease  from  Barnewell  to  the  plaintitt"s  father  were 
broken  ;  that  a  right  of  re-entr}-  accrued  to  Barnewell  ;  and  that  he  duly  exercised 
such  right : 

"3.  That  there  was  a  forfeiture  of  such  lease,  and  that  the  forfeiture  has  never  been 
waived : 

"  4.  That  the  acts  of  Barnewell  and  those  claiming  or  acting  under  him  amounted 
to  a  determination  of  the  lease." 

(rt)2  See  Woodfall's  Landlord  and  Tenant,  7th  edit,  by  Horn,  93  :  Smith's  Landlord 
and  Tenant,  by  Maude,  201. 

(b)  See  Doe  d.  Baker  v.  Cooml/cf,  9  C.  B.  714. 
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error.     Then  it  is  said  there  hiis  been  no  re-entiy.     The  landlord,  however,  is  in  and 
occupying  the  premises  by  a  tenant  who  is  paying  him  rent.     I  think  that  is  the 
strongest  possible  case  of  entry. 
Judgment  for  the  defendants. 

[556]    Corby  v.  Hill.    May  25th,  1858. 

[S.  C.  27  L.  J.  C.  P.  318;  -1  Jur.  N.  S.  512;  6  W.  E.  575.  Distinguished,  Hmimell 
V.  Smyth,  1860,  7  C.  B.  N.  S.  744.  Adopted,  Pirkard  v.  Smith,  18G1,  10  C.  B.  N.  S. 
479.  Distinguished,  Bokh  v.  Smith,  1862,  7  H.  &  N.  744.  Eeferred  to,  Guutret  v. 
Egertrm,  1867,  L.  K.  2  C.  P.  375 ;  Smith  v.  London  and  St.  Katharine  Docks  Company, 
1868,  L.  R.  3  C.  P.  333.  Distinguished,  CaUk  v.  Parlcer,  1868,  18  L.  T.  367. 
Referred  to,  JFutkins  v.  Great  IFeMern  Baihvai/,  1877,  46  L.  J.  C.  P.  821.  Followed, 
IHiite  V.  France,  1877,  2  C.  P.  D.  308.  Refei-red  to,  Dnbli7i,  IVicMow  ami  Wexford 
Raihvaij  \.  Sluttery,  1878,  3  App.  Cas.  1206;  Burchell  v.  Hickkson,  1880,  50  L.  J. 
C.  P.  102.  Considered,  Heaven  v.  Petider,  1883,  11  Q.  B.  D.  512.  Referred  to, 
'Mhmusen  v.  Davies,  1888,  57  L.  J.  Q.  B.  395 ;  58  L.  J.  Q.  B.  98 ;  Harris  v.  Perry, 
[1903]  2  K.  B.  226 ;  Latham  v.  Johnsm,  [1913]  1  K.  B.  405  ] 

The  owner  of  land  having  a  private  road  for  the  use  of  persons  coming  to  his  house, 
gave  permission  to  A.,  who  was  engaged  in  building  on  the  land,  to  place  materials 
upon  the  road.  A.  availed  himself  of  this  permission,  by  placing  a  quantity  of 
slates  there  in  such  a  manner  that  the  plaiutifl'  in  using  the  road  sustained  damage  : 
— Held,  that  A.  was  liable  to  an  action. — Held  also  that  the  declaration  was  not 
objectionable  for  not  averring  that  the  oljstruction  was  placed  on  the  road  without 
permission  ;  inasmuch  as  such  an  allegation,  if  traversed,  would  have  presented  an 
immaterial  issue. 

This  was  an  action  against  the  defendant  for  negligently  leaving  certain  slates  upon 
a  certain  road,  whereby  the  plaintiffs  horse  was  injured. 

The  declai'ation  stated,  that,  before  and  at  the  time  when,  &c.,  the  plain tiH' was 
lawfully  ])ossesscd  of  a  certain  carriage,  and  of  a  certain  horse  drawing  the  said  cariiage, 
which  said  horse  and  carriage  were  under  the  government  and  direction  of  a  servant 
of  the  plaintitr,  and  which  .said  horse  and  carriage  were  then,  with  the  consent  of  the 
owners  and  oceui)icis  of  the  land  and  road  and  carriage  line  thereinafter  mentioned, 
during  the  night-time,  under  such  care  and  government  as  aforesaid,  lawfully  in  and 
lawfully  being  driven  along  certain  land  and  a  certain  road  or  carriage  line,  part  of 
and  crossing  the  said  l;ind  then  belonging  to  and  occupied  l)y  certain  persons  other 
than  the  plaintill  and  the  defendant,  and  leading  to  a  certain  public  building  known 
as  the  Hauwell  Lunatic  Asylum,  for  the  purpose  of  proceeding  to  the  said  building  ; 
that  the  defendant  then  negligently,  carelessly,  and  improperly  kept  and  continued 
upon  and  aci'oss  the  said  road  or  cari'iage  line,  ])art  of  the  said  land,  a  stack  of  slates, 
and  divers  other  things  and  materials,  without  placing  m  keeping  any  light  or  signal 
near  them,  or  adopting  any  means  whatever  to  shew  that  the  said  slates  and  other 
materials  were  upon  or  across  the  said  land,  road,  or  carriage  line  ;  by  reason  whereof 
it  was  then  impossible  for  the  servant  of  the  plaintill'  to  see  or  avoid  the  saiti  slates, 
materials,  or  other  things  ;  and  that,  by  reason  thereof,  the  .said  horse  drawing  the 
said  cari-iage,  while  being  driven  by  the  .said  servant  as  aforesaid,  ran  into,  u])on,  [557] 
and  against  the  said  stack  of  slates  or  other  materials  and  things,  and  was  greatly 
bruised,  wounded,  and  injured  :  special  damage. 

The  fourth  plea  stated  that  the  defendant  had  hiwfuliy  placed,  kept,  and  continued 
the  said  slates  and  other  things  and  materials  across  the  said  land  and  road  or  c;irriage 
line  by  the  license  of  the  owners  and  occupiers  of  the  said  land,  road,  or  carriage  line, 
before  the  consent  of  the  owners  and  occui)iers  of  the  said  land,  road,  or  carriage  line 
as  in  the  declaration  alleged  ;  and  th;it  the  said  consent  .so  given  to  the  defendant  was 
in  full  force  at  the  time  when,  >\:c.  ;  and  that  the  alleged  damage  was  not  sustained  by 
any  breach  of  duty  of  the  defendant.      Issue  thereon. 

'  The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  Loudun  al'tei-  the  last  term. 
The  facts  which  appeared  in  evidence  were  as  follows:— The  c.iriiage-road  or  way  in 
question  was  a  private  road  leading  from  the  turnpike-road  to  the  llanwell  Lunatic 
Asylum  and  to  the  residence  of  the  superintendent,  Di'.  Saunders.     The  detcndant,  a 
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builder,  was  employed  to  do  certain  work  at  the  asylum,  and,  with  the  consent  of  the 
owners  of  the  land,  stacked  certain  slates  and  other  materials  upon  a  portion  of  the 
road,  without  taking  the  precaution  of  placing  a  light  near  them  at  night ;  in  conse- 
quence of  which,  the  plaintiif's  servant,  who  was  driving  a  horse  and  carriage  along 
the  private  road  to  the  residence  of  Dr.  Saunders,  not  seeing  the  slates,  drove  against 
them,  and  seriously  injured  the  horse. 

In  answer  to  questions  put  to  them  by  the  learned  judge,  the  jury  found  that  the 
defendant  had  the  consent  of  the  owners  of  the  property  for  placing  the  slates  and 
materials  where  he  placed  them,  but  upon  the  usual  terms  of  properly  providing  for 
the  safety  of  the  public,  or  of  such  of  the  public  as  had  permission  to  [558]  use  the 
way  ;  that  there  was  negligence  in  leaving  the  stack  without  a  proper  light ;  and  that 
that  negligence  was  chargeable  upon  the  defendant,  in  conjunction  with  the  owners  of 
the  soil. 

It  was  insisted,  on  the  part  of  the  defendant,  that  the  fourth  plea  was  an  answer 
to  the  action. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintiff,  reserving  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  him  upon  the  fourth  plea,  if  the  court 
should  be  of  opinion  that  the  action  would  not  lie  under  the  circumstances. 

Huddleston,  Q.  C,  now  moved  to  enter  a  verdict  for  the  defendant  pursuant  to 
the  leave  reserved,  or  to  arrest  the  judgment.  The  declaration  discloses  no  cause  of 
action  ;  or,  at  all  events,  the  fourth  plea,  with  the  finding  of  the  jury  thereon,  affords 
a  complete  answer.  [Cockburn,  C.  J.  If  the  proprietors  of  the  lunatic  asylum  hold 
out  a  road  to  such  of  the  public  as  have  occasion  to  go  there,  it  hardly  lies  in  their 
mouth  to  say  that  they  could  place  or  permit  another  to  place  thereon  an  obstruction 
calculated  to  render  the  way  dangerous.]  Stone  v.  Ja/ikacm,  16  C.  B.  199,  comes  very 
near  this  case.  There,  in  an  action  for  an  injury  to  the  wife  of  the  plaintiff  through 
the  negligence  of  the  defendant  in  leaving  an  open  vault  or  cellar  on  his  own  premises 
unfenced,  whereby  she  fell  in  and  was  injured, — the  e^'idence  was,  that  many  pei'sons 
were  in  the  habit  of  going  across  the  spot  where  the  vault  was,  for  the  purpose  of 
making  a  short  cut  fiom  a  street  to  the  main  road,  by  avoiding  an  angle,  but  that  the 
owner  of  the  premises,  as  often  as  he  saw  them,  turned  them  back  :  and  it  was  held 
that  the  defendant  was  not  liable.  [Williams,  J.  The  plaintiff  was  not  a  trespasser 
here,  as  the  woman  was  in  that  case.]  In  Deane  v.  Clayton,  7  Taunt.  489,  1  J.  B.  [559] 
Moore,  203, — the  dog-spear  case,  where  the  law  was  much  considered,  but  without 
any  definite  result  to  the  parties  (a), — Dallas,  J.,  in  the  course  of  a  very  elaborate 
judgment,  thus  propounds  the  law  :  "  If  I  place  a  log  across  a  public  path,  and  injury 
be  thereby  sustained,  the  soil  being  my  own,  but  the  public  or  individuals  having  a 
right  of  way  o\-er  it,  an  action  will  lie,  because  there  is  a  right  in  others  to  pass  along 
without  interruption  ;  but,  if  there  be  no  right  of  way,  I  may  with  any  view,  and  for 
any  purpose,  place  logs  on  my  own  land,  ancl  a  party  ha\'ing  no  right  to  be  there,  and 
sustaining  damage  liy  his  own  trespass,  cannot  bring  an  action  for  the  damage  so 
sustained.  So,  in  the  case  put,  of  a  ditch,  I  may  not  dig  it  so  as  to  interfere  with  any 
public  or  pi'ivate  right ;  but,  within  the  limit  of  my  own  property  adjoining  a  common, 
and  not  separated  from  it  by  any  actual  fence,  I  may  dig  a  ditch,  however  wide  ;  and 
man  or  beast  sustaining  harm,  having  no  right  to  be  there,  no  action  will  lie.  Such 
was  the  case  cited,  of  the  horse  straying  from  the  common  and  falling  into  the  pit(/>), 
and  in  which  it  was  determined  that  no  action  would  lie,  first,  because  the  owner  had 
a  right  to  do  what  he  plea.sed  with  his  own  land,  and  next,  that  the  plaintiff  could 
shew  no  right  for  the  horse  to  be  there  ;  and  yet  that  a  horse  might,  in  the  night  or 
day,  stray  from  an  open  common  into  adjoining  land,  not  separated  by  any  fence,  was, 
as  a  probable  consequence,  as  much  to  be  foreseen  as  that  a  hare  might  spring  up,  and 
a  dog  chase  ;  or,  if  the  horse  had  escaped  from  the  owner,  and  he  had  sustained 
damage  in  the  pursuit,  would  [560]  that  have  given  him  a  right  to  damages  for  the 
consequences  of  an  escape,  which  he  ought  in  strictness  to  have  prevented  1  I  may 
not  keep  a  mischievous  bull  in  a  field  through  which  there  is  a  right  of  way  ;  but, 
when  there  is  no  right  of  way,  I  am  entitled  so  to  do,  as  was  stated  by  Lord  Kenyon 

(a)  Except  that  the  plaintiff  retained  his  verdict,  the  court,  on  a  motion  for  a  new 
trial,  being  equally  divided  in  opinion. 

(i)  Blithe  V.  fopJum,  1  Eoll.  Abr.  Action  sur  Case  (N.),  translated,  1  Vin.  Abr.  554, 
pi.  4;  Cro.  Jac.  158. 
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ill  one  of  the  cases  cited  at  the  bar  (ay,  and  this,  by  way  of  illustration,  for  the  very 
purpose  of  shewing  the  distinction  in  question.  The  only  case  cited  on  this  part  of 
the  subject  as  liearing  the  other  way,  is  that  of  Townxetul  v.  JFalhen,  '■)  East,  277  ;  l)ut 
in  facts  and  circumstances  it  has  no  resemblance  to  the  present.  The  object  in  the 
former  was,  to  attract,  in  order  to  destroy  the  dog ;  and  in  this,  the  immediate 
purpose  was  to  keep  the  dog  from  a  situation  in  which  he  might  incui-  destruction.  In 
Tovniseiul  v.  JFalhen,  the  enticement  was  made  to  operate  beyond  the  line  of  the  defen- 
dant's pi-operty,  and  to  the  destruction  of  the  dog  where  the  dog  had  a  right  to  be  ; 
and  this  enticement  constituted  the  foundation  of  the  action.  It  is  in  efleet,  but  the 
common  case  of  nui-sance.  But  no  decision  has  established  that  a  trap  placed  by  a 
man  in  his  own  land,  and  not  calculated  to  operate  so  as  to  allure  beyond,  or  even 
within  the  linut  of  such  land,  would  ho  a  trap  unlawfully  placed."  Jordin  v.  Crump, 
8  M.  &  W.  782,  supports  the  same  view.  [Cockburn,  C.  J.  These  cases  ai-e  a  long 
way  off  the  present.  Suppose  the  owner  of  the  premises  himself  places  the  obstruction 
upon  a  road  which  he  holds  out  as  the  access  to  his  house, — could  he  justify  it!  ]  That, 
it  is  submitted,  is  not  this  ease.  [Cockburn,  C.  J.  I  think  it  is.  The  place  where  these 
slates  and  rubliish  were  negligently  stacked  and  left  was  the  way  commonly  used  hy  all 
per.sons  having  lawful  occasion  to  go  to  the  house.]  The  fourth  plea  alleges  that  per- 
[561]-mission  was  given  to  the  defendant  to  place  the  slates  where  they  were  deposited 
before  the  permission  given  to  the  plaintifl"  to  use  the  way.  Suppose  this  had  been  a 
new  district,  with  a  road  in  the  course  of  formation,  and  a  person  lawfully  proceeding 
along  it  fell  into  a  hole  on  the  side  of  it,  would  he  have  any  remedy  I  [Byles,  J. 
Yes,  if  there  was  a  right  of  way  there  :  Barnes  v.  IFard,  9  C.  B.  392  (aK]  In  Deane 
v.  Clayton,  Gibljs,  C.  J.,  says:  "Considering  the  case  upon  the  general  piinciples  of 
law,  I  conceive,  that,  as  far  at  least  as  civil  rights  are  concerned,  every  man  may 
guard  his  own  land  by  any  means  he  pleases,  provided  he  does  not  thereby  invade 
or  interfere  with  the  legal  rights  of  otheis.  I  know  it  is  a  rule  of  law  that  I  must 
occupy  my  own  so  as  to  do  no  harm  to  others ;  but  it  is  theii'  legal  rights  only  that 
I  am  bound  not  to  disturb."  What  legal  right  of  the  plaintiff  did  the  proprietors  of 
this  a.sylum  invade  when  they  gave  the  defendant  permis.sion  to  place  his  slates  upon 
the  road  in  question!  [Williams,  J.  In  that  case,  as  in  Jordin  v.  Crwnp,  the  only 
question  was,  to  what  extent  a  man  may  employ  dangerous  means  for  the  purpose  of 
protecting  his  own  property  :  those  cases  have  nothing  whatever  to  do  with  the 
principle  which  must  govern  this  case.  Cockbuin,  C.  J.  We  all  entertain  a  very 
strong  opinion  against  you  upon  this  point.  What  have  you  to  urge  in  arrest  of 
judgment  ^  The  declaration  does  not  allege  that  the  slates  were  improperly  placed 
upon  the  land  without  the  consent  of  the  owneis,  nor  does  it  sUite  anything  to  shew 
that  they  were  placed  there  under  cireumstiinces  which  imposed  upon  the  defendant 
any  duty  towai'ds  the  plaintitl'  or  any  oUicr  person  who  might  obtain  permission  to 
use  the  way  in  question.  [562]  |  Williams,  J.  The  declaration  shews  that  the 
plaintiff  was  lawfully  using  tiic  way  with  the  permission  of  the  ownei's,  and  that  he 
sustained  an  injury  from  tiic  defendant's  negligence.]  In  Soutluvtc  v.  Stanky,  1  Ilurlst. 
&  N.  247,  the  declaration  alleged  that  the  defendant  was  pos.sessed  of  an  hotel  into 
which  he  had  invited  the  plaintiff  to  come  as  a  visitor,  and  in  which  there  w;is  a  glass 
door,  which  it  was  necessary  for  the  plaintiff  to  open  for  the  purpose  of  leaving  the 
hotel,  and  which  the  plaintiff  by  the  permission  of  the  defendant  and  with  his  know- 
ledge, and  without  any  warning  from  him,  lawfully  opened  for  the  purpose  aforesaid, 
as  a  door  which  was  in  a  pioper  condition  to  be  opened  ;  and  that,  by  and  tbrough 
the  mere  carolessncs.s,  negligence,  and  default  of  the  defendant,  the  door  was  then  in 
an  insecure  and  dangerous  condition  and  unlit  to  Ik;  opened,  and  by  reason  of  the 
said  door  being  in  such  insecure  and  dangerous  condition,  and  of  the  then  carelessness, 
negligence,  ilefault,  and  inipio])er  conduct  of  the  defendant  in  that  behalf,  a  large 
piece  of  glass  fell  from  the  door  and  wounded  the  ])laintiff :  and  it  was  held  that  no 
cause  of  action  was  disclosed.  [Cockburn,  C.  .1.  Theie,  the  declaration  charged  no 
act  of  commission  :  here  it  does.] 

CocKnuKN,  C.  J.     I  am  of  o|)inion  that  there  should  bo  no  rule  in  this  case.     This 
action  is  brought  by  the  plaintiff  on  the  ground  that  whereas  there  was  a  road  loading 

(o)'  Block  V.  Copeland,  1  Esp.  N.  P.  C.  203. 

{«)'■'  See  Ilardcasfle  v.  The  South  Yorkshire  liailioay  and  River  Pim  Compani/,  4  Ilurlst. 

&  N.  67. 
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from  the  main  or  turnpike-road  to  the  Hanwell  Lunatic  Asj-lum  and  to  the  residence 
of  Dr.  Saunders  adjoining  thereto,  and  the  plaintiff,  having  hiwful  occasion  to  be  on 
the  land,  was  on  it  by  the  leave  and  licence  of  the  owners  thereof,  the  defendant 
negligently  obstructed  the  way  by  placing  thereon  certain  slates  and  other  materials 
without  giving  notice  or  warning  of  the  obstruction  by  light  or  other  signal,  and  that, 
by  [563]  reason  thereof,  the  plaintiff's  horse  was  driven  against  the  obstruction,  and 
injured.  To  this  declaration  the  defendant,  by  his  fourth  plea, — not  denying  the 
leave  and  licence  stated  in  the  declaration, — says  that  the  slates  and  materials  were 
placed  on  the  road  by  the  licence  of  the  owners  and  occupiers  of  the  land  liefore  the 
consent  given  to  the  plaintiff  to  use  the  said  road,  that  the  consent  .so  given  to  the 
defendant  was  in  full  force  at  the  time  of  the  accident,  and  that  the  injury  complained 
of  was  not  the  result  of  any  breach  of  duty  on  his  part :  and  it  has  been  contended 
by  Mr.  Huddleston  that  the  owners  of  the  soil,  and  consequently  also  any  person 
having  leave  and  licence  from  them,  may,  as  against  any  other  person  using  the  way 
by  the  like  leave  and  licence,  erect  an  obstruction  thereon  without  incurring  any 
responsibility  for  injury  resulting  therefrom,  unless  in  the  case  of  a  holding  out  any 
allurement  or  inducement  to  such  other  person  to  make  use  of  the  way.  It  seems  to 
me  that  the  very  case  from  which  the  learned  counsel  seeks  to  distinguish  this,  is  the 
case  now  before  us.  The  proprietors  of  the  soil  held  out  an  allurement  whereby  the 
plaintiff  was  induced  to  come  upon  the  place  in  question  :  they  held  out  this  road  to 
all  persons  having  occasion  to  proceed  to  the  as3dum  as  the  means  of  access  thereto. 
Could  they  have  justified  the  placing  an  obstruction  across  the  way,  whereby  an  injury 
was  occasioned  to  one  using  the  way  by  their  invitation  1  Clearly  they  could  not. 
Having,  so  to  speak,  dedicated  the  way  to  such  of  the  general  puljlic  as  might  ha\'e 
occasion  to  use  it  for  that  purpose,  and  ha\'ing  held  it  out  as  a  safe  and  convenient 
mode  of  access  to  the  establishment,  without  any  reservation,  it  was  not  competent  to 
them  to  place  thereon  any  obstruction  calculated  to  render  the  road  un.safe,  and  likely 
to  cause  injury  to  those  persons  to  whom  they  had  held  it  out  as  a  way  along  which 
[564]  they  might  safely  go.  If  that  be  so,  a  third  person  could  not  acquire  the  right 
to  do  so  under  their  licence  or  permission.  The  case  is  entirely  distinguishable  from 
those  which  have  been  referred  to.  In  those,  the  plaintifl'  was  in  the  position  of  a 
wrong-doer,  a  trespasser :  whereas,  hei-e,  the  plaintiff  was  at  the  time  he  sustained  the 
injury  complained  of  in  the  course  of  using  the  way  upon  the  invitation  of  the  owners 
of  the  soil.  We  must  take  it  as  the  jury  have  found  it,  that,  though  the  defendant 
had  the  leave  and  licence  of  the  owners  of  the  .soil  to  place  the  slates  upon  the  road, 
such  licence  was  to  be  e.vercised  with  reasonable  pi'ecautions  and  a  due  regard  to  the 
safety  of  all  persons  using  the  way.  1  doubt  whether  the  finding  of  the  jury  might 
not  have  been  objected  to.  I  incline  to  think,  that,  where  a  general  leave  and  licence 
is  given  to  use  a  road  as  a  means  of  access  to  a  certain  place,  any  subsequent  leave  to 
place  an  obstiuction  there  would  be  inoperative,  and  therefore  I  think  the  evidence 
does  not  justify  the  finding  upon  the  fourth  plea.  But  the  jury  having  coupled  it 
with  a  finding  that  the  leave  granted  to  the  defendant  was  to  be  exercised  with  a  due 
regard  to  the  protection  of  the  public,  we  must  presume  it  to  have  been  so  qualified. 
I  therefore  think  there  is  no  ground  for  disturbing  the  verdict.  Then  comes  the 
question  whether  there  is  anything  to  entitle  the  defendant  to  have  the  judgment 
ari'ested.  The  ground  upon  which  that  is  sought  is,  that  the  declaration  does  not 
shew  that  the  obstruction  complained  of  was  erected  without  the  permission  of  the 
owners  of  the  soil.  I  am  of  opinion  that  it  was  not  necessary  that  the  declaration 
should  allege  that.  It  was  enough  for  the  plaintiff  to  aver  that  thei-e  was  a  road 
which  he  was  entitled,  as  of  right,  or  by  the  owners'  permission,  to  use,  and  that  the 
defendant  negligently  and  improperly  placed  an  obstruction  thereon,  whereby  the 
plaintiff  sustained  an  injury.  [565]  It  was  altogether  unnecessary  for  the  plaintiff 
to  go  on  and  negative  the  fact  of  permission  having  been  given  to  the  defenclant  by 
the  owners  of  the  soil ;  for,  it  was  not  to  be  presumed  that  they  would  have  done 
that  which  would  have  been  in  fi-aud  of  the  leave  and  licence  granted  to  the  plaintiff. 

Williams,  J.  I  am  of  the  same  opinion.  As  to  the  arrest  of  judgment, — The 
declaration  in  effect  avers  that  the  plaintiff'  was  lawfully  using  a  eei'tain  road  leading 
to  the  Hanwell  Lunatic  Asylum,  and  that  the  defendant  did  an  act  which  i-endered 
it  impossible  for  the  plaintiff  to  use  the  road  without  encountering  peril.  It  alleges 
that  the  defendant  did  this  negligently,  carelessly,  and  improperly,  and  that  amounts 
to  an  allegation  that  he  did  it  without  any  lawful  excuse.    After  verdict,  at  all  events. 
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it  must  be  assumed  that  the  judge  told  the  jury  that  the  declaration  must  be  construed 
in  a  sense  which  would  make  it  good, — that  the  act  of  the  defendant  was  without 
excuse  arising  from  ignorance  or  misadventure  or  ine\'it<il)le  necessity.  I  see  no  reason 
why  the  plaintirt"  should  not  have  a  remedy  against  such  a  wrong-doer,  just  as  much 
as  if  the  obstruction  had  taken  place  upon  a  public  road.  Good  sense  and  justice 
require  that  he  should  have  a  remedy,  and  there  is  no  authority  against  it.  All  the 
cases  referred  to,  with  one  exception,  are  cases  where  the  question  has  been  as  to  the 
remed}'  which  a  trespasser  has  for  an  Injury  resulting  to  him  from  the  manner  in 
which  the  proprietor  of  the  land  has  dealt  with  it.  They  therefore  have  nothing  to  do 
with  the  case  before  us,  where  the  plaintift'  is  not  a  trespasser.  The  case  of  Sout/icok 
V.  Stanley,  1  Hurlst.  &  N.  2-17,  I  conceive,  st^mds  entirely  upon  the  relation  of 
host  and  guest,  and  was  decided  upon  this  principle,  that  one  who  chooses  to  become 
a  guest  can-[566]-not  complain  of  the  insufficiency  of  the  accommodation  afforded 
him.  As  to  the  objection  that  the  declaration  does  not  allege  that  the  defendant 
placed  the  slates,  &c.  on  the  road  without  the  leave  or  licence  of  the  owners  of  the 
soil, — it  seems  to  me  that  that  was  whollj^  unnecessary.  If  the  declaration  had  con- 
tained such  an  averment,  and  the  defendant  had  traversed  it,  the  issue  would  have 
been  an  immaterial  one.  If  the  act  was  an  improper  one,  it  would  be  no  answer  to 
say  that  it  was  done  with  permission.  Then,  as  to  the  plea, — it  is  neither  more  nor 
less  than  an  expanded  plea  of  not  guilty  :  and  I  think  the  juiy  were  quite  right  in 
the  view  they  took  of  it.  In  the  very  nature  of  the  thing,  the  permission  given  to 
the  defendant  was  a  qualified  one, — so  to  place  the  slates  as  to  provide  against  the 
possibility  of  danger  arising  therefrom  to  persons  lawfully  passing  along  the  way. 
Again,  I  think  the  evidence  failed  to  support  the  latter  allegation  in  the  plea,  that 
the  alleged  damage  was  not  sustained  by  any  breach  of  duty  of  the  defendant.  The 
defendant  clearly  was  guilty  of  a  breach  of  dut}'  in  so  placing  and  leaving  the  slates 
as  to  e.\pose  persons  using  the  road  to  danger. 

Wn.LE.s,  J.  I  am  of  the  same  opinion.  In  substance  the  case  is  this  : — There  was 
a  road  leading  to  a  certain  buikling,  along  which  road  persons  having  occasion  to  go 
to  the  building  were  accustomed  to  pass  by  leave  of  the  owners  of  the  soil,  and  were 
likely  to  pass ;  and  the  defendant,  being  engaged  in  some  work  upon  the  afljoining 
land,  obtained  leave  to  place  slates  and  other  materials  there,  either  absolutely  or 
modified  in  the  way  found  by  the  jury,  so  as  not  to  endanger  persons  using  the  road. 
Under  that  leave,  the  defendant  placed  certain  slates  across  the  road  in  such  a  way  as 
to  be  likely  to  occasion  inJLny  to  persons  using  the  [567]  road.  It  is  not  suggested 
that  the  defendant  did  not  know  that  the  road  was  likely  to  be  used  in  the  way  I 
have  mentioned,  or  that  he  gave  any  notice  or  warning  to  the  persons,  including  the 
plaintiff',  who  were  accustomed  and  likely  to  use  the  load.  The  (juestion  is,  whether 
there  is  any  legal  remedy  for  .i  person  lawfully  using  tiie  road,  to  whom  injury  results 
fi'om  the  act  of  a  third  per.son  in  negligently  placing  an  obstruction  upon  the  road. 
I  should  have  thought  that  the  bare  statement  of  the  proposition  was  enough.  The 
defendant  had  no  right  to  set  a  trap  for  the  plaintiff".  One  who  comes  upon  another's 
land  l>y  the  owner's  permission  or  invitation  has  a  right  to  expect  that  the  owner  will 
not  dig  a  pit  tiiereon,  or  permit  another  to  dig  a  pit  thereon,  so  that  persons  lawfully 
coming  there  may  receive  injury.  That  is  so  obvious  that  it  is  needless  to  dwell  upon 
it.  The  form  of  declaration  which  I  should  have  drawn  upon  such  a  state  of  facts, 
would  have  been  something  like  this,  -  that  thei-e  was  a  certain  road  ovei'  which  the 
])laintifl'and  others  having  occasion  to  go  to  a  certain  building  by  licence  of  the  owners 
were  accustonu'd  and  were  likely  to  pass,  and  that  the  defendant,  knowing  thai, 
wrongfully  and  negligently  placed  certju'n  slates  and  materials  across  the  road  in  such 
a  maimer  as  to  be  likely  to  jirove  dangerous  to  persons  driv  ing  along  the  road,  and 
that  the  plaintiff',  being  lawfully  on  the  road  on  his  way  to  the  building,  ran  against 
the  obstruction  and  was  injured.  The  objections  urged  by  Mr.  Ihiddleston  assume 
that  the  present  declaration  does  in  substance  state  all  these  facts.  As  to  the  fourth 
plea,  it  seems  to  me  that  the  defendant  failed  to  prove  that  he  had  the  leave  and 
licence  of  the  owners  of  the  soil  to  place  the  slates  across  the  road  in  the  way  he  did. 
I  also  think  there  is  no  groiuid  foi-  arresting  the  judgment.  The  declaration,  as  I 
read  it,  discloses  a  perfectly  gond  [568]  ca\ise  of  action,  and  is  not  o\vi\\  to  any  of  the 
objections  urged  against  it.  It  is  tme  it  does  not  .allege  that  the  defendant  had 
knowledge  of  the  way  in  which  the  road  was  used.  Hut  it  is  perfectly  clear  that  ho 
dill    know    it,   and   tlicrcfoie    the   declaration    would  at   once    bo  aniendcil   if  it  woro 
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necessaiy.  But,  aft€r  the  remarks  of  my  Brother  Williams,  the  absence  of  that 
allegation  would  not  I  think  make  the  declaration  bad. 

Byles,  J.  This  case  presents  this  singular  aspect,  that,  though  there  was  evidence 
on  both  sides,  there  was  no  contradiction.  At  the  trial,  it  seemed  to  me  to  be  a  very 
clear  case.  If  this  way  had  been  a  public  highway,  and  the  defendant  had  placed  an 
obstruction  upon  it,  no  action  would  have  lain  for  that  unless  some  individual  had 
sustained  an  injury  therefrom.  It  seems  to  me  that  the  rule  of  law  is  precisely  the 
same  in  respect  of  a  private  way,  whether  by  prescription  or  by  licence.  If  the  exercise 
of  that  i-ight  be  obstructed,  the  party  injured  thereby  has  a  right  of  action,  just  the 
same  as  if  the  way  had  been  a  public  one.  The  qualification  of  the  licence  set  up  by 
the  defendant  was  introduced  by  the  jiu-y  :  I  did  not  put  it  to  them  ;  for,  I  did  not 
consider  it  any  part  of  the  case.  If  the  obstruction  was  placed  upon  the  road  with 
the  unqualified  leave  of  the  owners  of  the  soil,  all  persons  contributory  to  the  injury 
sustained  by  the  plaintiff' therefrom  would  be  jointly  and  severally  responsible  to  him 
for  it.  As  to  the  declaration,  I  have  nothing  to  add  to  what  has  fallen  from  the  rest 
of  the  court. 

Rule  refused. 

[569]     HiRSCH  AND  Others  v.  John  Conrad  im  Thirn  and  Another. 

June  3rd,  1858. 

[S.  C.  27  L.  J.  C.  P.  254 ;  4  Jur.  N.  S.  587 ;  6  W.  E.  605.     See  Minifie  v.  Eailway 
Passengers  Assurance  ConnMny,  1881,  44  L.  T.  555.] 

By  a  contract  for  the  sale  of  a  parcel  of  white  Bombay  sessame  seed  (paid  for  on 
receipt  of  the  shipping  documents),  "  warranted  when  shipped  of  fair  merchantable 
quality,  and  equal  to  the  fair  average,"  it  was  provided  that  any  dispute  arising  out 
of  the  contract  should  be  settled  in  London  by  the  usual  mode  of  ai-bitration,  but 
that  the  contract  should  not  be  void  on  that  account.  An  action  having  been 
brought  by  the  buyers  to  recover  damages  for  the  breach  of  warranty,  the  declara- 
tion in  which  alleged  that  the  plaintifl's  had  sustained  damage  by  having  resold  and 
converted  a  great  part  of  the  seed  into  oil  before  they  discovered  or  could  reason- 
ably discover  the  breach  of  warranty, — the  court  stayed  the  proceedings,  under  the 
11th  section  of  the  Common  Law  Procedure  Act,  1854,  17  A;  18  Vict.  c.  125,  there 
being  nothing  on  the  record  to  shew  that  any  question  of  fraud  could  arise,  and 
nothing  in  the  affidavits  to  shew  such  an  alteration  of  circumstances  as  to  induce 
the  court  to  withdraw  the  matter  from  the  mode  of  investigation  which  the  parties 
themselves  had  selected. 

On  the  20th  of  March,  1857,  the  defendants,  through  Messrs.  Laing  &  Campbell, 
colonial  brokers,  entered  into  a  contract  for  the  .sale  to  the  plaintiffs  of  a  parcel  of 
sessame  seed.     The  sold-note  was  as  follows  : — 

"London,  March  20th,  1857. 

"Sold  for  account  of  Messrs.  J.  C.  im  Thurn  &  Co.,  to  our  principals,  S.  W.  B. 
4906  bags  of  sessame  seed,  shipped  at  Bombay  per  the  '  Bombay,'  Capt.  Flamank,  and 
warranted  when  shipped  of  fair  mei-chantable  quality  and  equal  to  the  fair  average  of 
white  Bombay  sessame  seed,  at  62s.  6d.  per  qr.  the  cost  free  on  board,  the  freight, 
insurance,  and  bags  to  London  included.  The  quantity  to  be  computed  at  the  invoice 
weight,  taking  the  bushel  at  49  lbs.,  unless  it  should  be  found  to  weigh  more,  and 
then  the  real  weight  to  be  taken.  Twenty  sound  bushels  to  be  weighed  on  arrival, 
to  ascertain  the  weight ;  and  the  amount  of  invoice  to  be  paid  in  fourteen  days  from 
the  ship's  reporting,  by  cash,  less  2i  per  cent,  discount,  in  exchange  for  shipping 
documents  and  freight  release.  Buyers  to  have  craft  alongside  for  the  seed  as  soon  as 
it  is  come-at-able,  or  it  is  to  I'emain  at  their  risk  and  expense.  Any  dispute  arising 
out  of  this  contract  to  be  settled  in  London  by  the  usual  mode  of  arbitration  ;  but 
this  contract  not  to  be  \oid  on  that  account.  This  contract  to  be  void  for  any  portion 
that  may  be  lost  at  sea  or  not  arrive.  [570]  Any  damage  arising  on  the  passage  at 
buyer's  risk.     Brokerage  and  guaiantee  1  per  cent.  "  Laing  &  Campbell." 

The  sessame  seed  the  subject  of  the  above  contract  having  arri\'ed  in  London,  the 
plaintifl's  made  a  claim  upon  the  defendants  for  15131.  for  a  breach  of  the  contract  by 
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reason  of  the  alleged  inferiority  of  the  quality  of  the  seed.  The  defendants  disputed 
the  claim,  and  proposed  to  refer  the  matter  to  arbitration  under  the  clause  for  that 
purpose  contained  in  the  contract. 

On  the  .30th  of  October  last,  this  action  was  commenced.  The  declaration  (which 
was  delivered  on  the  28th  of  May)  stated  that  the  defendants,  by  warranting  that 
certain  goods,  to  wit,  4906  bags  of  ses.same  seed,  shipped  at  Bombaj^  per  the  "  Bombay," 
Capt-ain  Flamank,  were,  when  shipped,  of  fair  merchantable  quality,  and  equal  to  the 
fair  average  of  white  Bombay  ses.same  seed,  sold  the  same  goods  to  the  plaintitts  on 
the  terms,  amongst  others,  that  the  contract  should  be  void  as  to  any  portion  that 
might  be  lost  at  sea  or  not  arrive  ;  and,  although  the  said  goods  were  not  lost  at  sea, 
and  did  arrive,  yet  the  said  goods  were  not  when  shipped  of  fair  merchantable  quality 
or  equal  to  the  fair  average  of  white  Bombay  sessame  seed,  and  the  shippers  of  the 
said  goods  had  fi'audulently  shipped  white  Bombay  sessame  seed  mixed  with  other 
and  inferior  seed,  and  with  an  unusual  quantity  of  dirt  and  rubbish,  and  the  goods  so 
shipped  were  th-;  goods  so  sold  and  warranted  to  the  plaintiffs,  and  were,  by  reason 
of  such  fraudulent  conduct,  not  so  sold  and  warranted  ;  by  means  of  which  premises 
the  plaintift's,  who  paid  for,  re-sold,  re-shipped,  and  caused  to  be  manufactured  into 
oil  a  great  part  of  the  said  goods  before  they  discovered  or  could  reasonably  discover 
the  said  l)recvch  of  warranty,  sustained  a  great  loss  on  the  said  goods,  [571]  to  wit, 
&c.,  the  said  goods  having  been  bought  by  the  plaintiffs  for  such  purposes,  as  the 
defendants  always  well  knew. 

Ilonyman,  on  beh.alf  of  the  defendants,  who  had  appeared  to  the  action,  but  had 
not  pleaded,  moved  to  stay  the  proceedings,  under  the  11th  section  of  the  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  12.5(a).  The  affidavit  upon  which  the 
motion  was  founded  stated  that  the  action  was  brought  in  respect  of  matters  which 
were  by  the  contract  agreed  to  be  referi'ed  to  arbitration,  and  the  only  matters  in 
question  in  this  cau.se  were,  the  quality  of  the  seed,  and  the  [572]  amount  of  the 
allowance  (if  any)  to  be  made  to  the  plaintiffs  for  the  alleged  inferiority  of  the  said 
seed  ;  that  no  sufficient  reason  e.xisted  why  such  matters  could  not  or  ought  not  to  be 
referred  to  arbitration  in  the  manner  provided  for  by  the  contract ;  that  the  defen- 
dants before  and  at  the  time  of  the  commencement  of  the  action  were  and  always  had 
been  desirous  and  ready  and  willing  to  refer  all  disputes  arising  out  of  the  said  eon- 
tract  to  arbitration  in  the  manner  provided  for  in  the  contract,  and  to  join  and  concur 
in  all  acts  nece.ssarj'  and  proper  for  causing  such  mattei-s  so  to  be  decided  by  arbitra- 
tion ;  and  that  the  well-known  and  usual  mode  of  arbitration  was,  for  each  party  to 
name  a  colonial  liroker  or  other  competent  lefereo,  and  for  the  two  referees  thus 
named  to  appoint  another  colonial  broker  or  other  competent  person  as  third  referee, 
or  umpire.  [Cockburn,  G.  .1.  There  being  a  suggestion  of  fraud,  ought  not  the 
matter  to  be  submitted  to  a  jury?]  If  there  had  been  a  bona  tide  suggestion  of  fraud 
as  between  the  parties  to  the  contract,  the  court  would  not  interfere:  see  If'aUis  v. 
llirsch,  ante,  vol.  i.,  p.  316.  But  no  fraud  is  charged  here  ;  merely  a  breach  of  contract. 
Fraud  is  imputed  only  to  the  shippers  of  the  seed. 

{a)  Which  enacts,  that,  "  whenever  the  parties  to  any  deed  or  instrument  in  writing 
to  be  hereafter  made  or  executed,  or  any  of  them,  shall  agree  that  any  then  existing 
or  future  differences  between  them  or  any  of  them  shall  be  referred  to  arbitration, 
and  any  one  or  more  of  the  jjartics  so  agreeing,  or  any  person  or  persons  claiming 
through  or  undei-  him  or  them,  shall  nevertheless  commence  any  action  at  law  oi'  suit 
in  equity  against  the  other  party  or-  ])artics,  or  a!iy  of  them,  or  against  any  person  or 
persons  claiming  through  or  under  liini  or  them  in  I'cspect  of  the  matters  so  agreed  to 
be  referred,  or  any  of  tlium,  it  shall  lie  lawful  for  the  court  in  which  [such]  action  or 
suit  is  brought,  or  a  judge  thereof,  on  application  bj'  the  defendant  or  defendants,  or 
any  of  them,  after  appearance  and  before  plea  or  answer,  upon  being  satisfied  that  no 
sufficient  reason  exists  why  such  matteis  cainiot  bo  or  ought  not  to  be  referred  to 
arbitration  according  to  such  agreement  as  aforesaid,  and  that  the  defendant  was  at 
the  time  of  the  bringing  of  such  action  or  suit  and  still  is  ready  and  willing  to  join 
and  concur  in  all  acts  necessary  and  proper  for  causing  such  matters  so  to  \h\  decided 
by  arbitration,  to  make  a  rule  or  order  staying  all  i)ro(cedings  in  such  action  or  suit, 
on  such  teiins  as  to  costs  and  otherwise  as  to  such  coiut  oi-  judge  may  seem  fit ; 
Provided  always  that  any  such  rule  or  order  may  at  any  time  aftei'waids  lie  discharged 
or  varied  as  justice  may  rci|uirc." 
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H.  James,  at  the  call  of  the  coui-t,  shewed  cause,  upon  an  affidavit  which  stated, 
that,  about  four  or  five  weeks  before  the  arrival  of  the  seed  in  this  country.  Mi'.  Page, 
of  the  firm  of  Laing  &  Campbell,  through  whom  the  contract  was  made,  told  the 
plaintifts  that  he  (Page)  had  been  informed  by  one  of  the  defendants  that  they  were 
afraid  that  the  sessame  seed  would  not  be  white,  but  mixed,  but  requested  them  not 
to  take  any  notice  of  such  information  until  its  arrival;  that,  in  June,  1857,  the 
defendants  oflFered  to  deliver  to  the  plaintifts  shipping  documents  of  4906  bags  of 
sessame  [573]  seed  ex  "  Bombay,"  which  the  defendants  represented  to  consist  of  white 
Bombay  ses.same  seed  of  the  qualit\'  described  in  the  said  contract,  whereupon  the 
plaintiffs  paid  the  defendants  the  sum  of  53651.  10s.,  being  the  amount  of  tlie  invoice 
delivered  by  the  defendants  in  respect  of  the  goods  comprised  in  the  said  shipping 
documents ;  that,  upon  examination  of  the  said  seed,  the  plaintifts  found  that  it 
was  not  white  Bombay  sessame  seed,  but  was  mixed  in  so  large  a  proportion  with 
black  and  brown  sessame  seed  and  dirt  as  to  be  quite  a  difterent  article,  and  useless 
to  the  plaintifts  for  the  purposes  for  which  they  bought  it :  and  that  the  plain- 
tifts verily  ):»elie\"ed,  that,  at  the  time  the  defendants  so  as  aforesaid  invoiced  the 
said  goods  to  them,  and  represented  the  same  to  be  in  accordance  with  the  contract, 
they,  the  defendants,  knew  that  the  same  was  not  white  Bombay  sessame  seed.  James 
submitted  that  this  would  be  a  very  inconvenient  case  to  refer.  [Cockburn,  C.  J. 
Why,  then,  did  you  so  agree  ?]  The  court  has  a  discretion  :  and,  from  the  frame  of 
the  declaration,  it  is  manifest  that  difticnlt  questions  may  arise  as  to  the  plaintiff's 
claim  for  damages,  involving  the  principle  in  Hitdley  v.  Baxendale,  9  Exch.  341. 
[Cockburn  C.  J.  Is  there  anything  in  the  affidavits  to  shew  that  the  defective  quality 
of  the  seed  was  not  discernible  whilst  it  existed  in  specie  and  before  it  was  converted  ' 
into  a  new  substance  ?]  There  is  not ;  but  the  declaration  so  avers.  Colonial  brokers 
may  be  very  proper  persons  to  judge  of  the  quality  of  seed  ;  but  may  not  be  very  fit 
to  refer  a  question  such  as  is  likely  to  arise  here  to.  [Cockburn,  C.  J.  If  it  were  clear 
that  the  inferiority  of  the  quality  of  the  seed  was  not  discovered  by  the  plaintifts  until 
after  it  had  been  converted  into  oil,  there  would  be  much  weight  in  youi-  ai-gument, 
because  a  party  might  well  be  content  to  refer  a  dispute  as  to  the  quality  of  an  article  in 
its  [574]  natural  state,to  one  with  whose  judgment  of  the  thing  in  its  nianufactuied  state, 
he  would  not  be  satisfied.  But  here  you  state  that  the  objection  was  brought  to  vour 
notice  while  the  subject-matter  of  the  contract  still  remained  in  specie.  I  cannot  see 
that  any  injustice  will  be  done  by  carrying  out  the  agreement  which  the  parties  have 
entered  into.]  At  all  events,  the  court  will  not  in  the  exercise  of  its  discretion  enforce 
a  reference,  where  the  inquiry  involves  a  charge  of  fraud.  It  was  upon  that  ground 
the  couit  discharged  the  rule  in  //'((//i.s  v.  Hirsch,  ante,  vol.  i.,  316.  [Cockburn,  C.  J. 
There  it  was  distinctly  brought  to  the  notice  of  the  court  that  the  plaintifts  meant  to 
charge  fraud.  Byles,  J.  In  that  ease  there  was  a  count  for  money  had  anrl  received, 
under  which  the  plaintifts  sought  to  recover  back  the  money  which  they  had  paid,  on 
the  ground  of  fraud.] 

Cockburn,  C.  J.  I  am  of  opinion  that  the  rule  should  !)e  absolute.  The  contract 
upon  which  the  action  is  brought  contains  a  clause  whereby  it  is  provided  that  any 
dispute  arising  thereout  shall  be  settled  in  London  by  the  usual  mode  of  arbitration, — 
that  is,  by  colonial  brokers.  The  contract  relates  to  a  parcel  of  sessame  seed : 
and  the  ground  upon  which  it  is  suggested  that  the  couit  ought  not  to  act  upon  the 
power  conferred  upon  it  by  the  11th  section  of  the  Common  Law  Procedure  Act,  1854, 
is,  that,  before  the  vendees  ascertained  the  defective  quality  of  the  seed,  they  had 
converted  a  considerable  poi'tion  of  it  into  oil,  and  thei'cfore  it  is  contended,  that, 
although  the  parties  to  whom  it  had  been  agreed  to  refer  any  dispute  that  might  arise 
out  of  the  contract,  might  be  perfectly  conversant  with  the  quality  and  value  of  the 
article  in  the  state  in  which  it  was  contracted  to  be  sold,  they  might  not  be  so  well 
acquainted  with  the  quality  and  [575]  value  of  the  article  into  which  it  has  been 
converted.  It  may  be,  that,  if  the  whole  of  the  seed  in  question  had  been  converted 
into  oil,  there  might  have  been  great  weight  and  cogency  in  the  argument  founded 
upon  that  suggestion.  But  Mr.  James  has  been  constrained  to  admit  that  there  still 
remains  a  portion  of  the  cargo  which  has  not  been  so  converted  into  oil,  but  which  is 
still  in  the  form  of  seed  :  and  there  is  nothing  upon  the  affidavits  to  satisfy  us  that  the 
brokers  would  not  be  perfectly  capable  of  judging  of  the  whole  parcel  liy  that  which 
i-emains.  The  parties  having,  therefore,  by  their  contract  expressly  agreed  to  withdraw 
all  disputes  and  difl'erences  arising  out  of  the  contract  from  the  ordinary  tiibunals,  and 
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to  refei'  thetii  to  a  tribunal  speeiallj'  sulected  by  themselves,  we  ought  to  give  eft'ect 
to  that  agreement  unless  we  are  satistied  that  the  circumstances  are  so  altered  that 
justice  cannot  be  done  by  carrying  out  the  original  intention  of  the  parties.  So  far 
from  thinking  that  such  is  the  case  here,  I  sec  no  reason  whatever  for  supposing  that 
the  brokers  would  not  be  perfectly  capable  of  arriving  at  a  correct  decision,  so  that 
justice  niaj'  be  done  in  the  manner  agreed  upon  by  the  contracting  parties.  The  only 
other  point  for  consideration,  is,  whether  a  question  of  fraud  is  raised  here,  so  as  to 
make  the  matter  more  fit  to  be  determined  by  a  jury.  But  it  does  not  appear  upon 
the  declaration  that  anj^  question  of  fraud  can  arise  directly  or  indirectly.  And  that 
distinguishes  this  case  from  IFalUx  v.  Hirsch,  ante,  vol.  i.,  p.  316.  I  think  the  rule  should 
be  absolute,  but  without  costs. 

The  rest  of  the  court  concurring, 

Rule  absolute,  without  costs. 

[576]     Freni)  and  Another  v.  Dennett.     June  9th,  1858. 

[S.  C.  27  L.  J.  G.  P.  3U ;  4  Jur.  N.  S.  897  :  in  Equity,  5  L.  T.  73.  See  Ihmt  v. 
IVimhledmi  Local  Board,  1878,  3  C.  P.  D.  215;  4  C.  P.  D.  48.  Approved,  Yming  v. 
Leamington  Carpoi'ati&n,  1882-83,  8  Q.  B.  D.  585;  8  App.  Cas.  517.  See  Hoare  v. 
Kingslmnj  Urban  Council,  [1912]  2  Ch.  466.] 

By  the  85th  section  of  the  Public  Health  Act,  11  &  12  Vict.  c.  63,  it  is,  amongst  other 
things,  enacted  that  "  the  local  board  of  health  may  enter  into  all  such  contracts  as 
may  be  necessary  for  carrying  the  act  into  execution  ;  and  every  such  contract, 
whereof  the  value  or  amount  shall  ex'ceed  101.,  shall  I)e  in  writing,  and  sealed  with 
the  seal  of  the  local  hoard,"  ifec.  : — Held,  that  a  conti'act  which  did  not  comply  with 
this  condition  is  not  capable  of  being  enforced. 

This  was  an  action  brought  by  the  plaintiff's,  Messrs.  Frend  Si  Hamill,  contractors, 
against  the  defendant  as  clerk  to  the  local  Iward  of  health  of  the  town  of  Worthing, — 
a  non-corporate  district, — to  recover  the  price  of  certain  woiks  done  liy  them  for  the 
board. 

The  first  count  of  the  declaration  stated,  that,  by  certain  articles  of  agreement  duly 
made  and  entered  into  by  and  between  the  plaintiff's  of  the  one  part  and  the  said  local 
board  of  health  of  the  other  part,  the  plaintiff's  flid  covenant  and  agree  with  the  .said 
local  board  to  Ijuild,  erect,  construct,  and  complete  for  the  .said  local  boaid  a  water- 
tower,  engine  and  boiler-house,  chimney,  coal-store,  fitting-shop,  and  all  other  works 
that  should  be  recpiircd  by  the  said  local  board,  and  expressed  in  a  certain  speciffca- 
tion,  and  as  shewn  in  certain  drawings,  and  according  to  the  same  and  certain  plans 
and  sections,  at  and  for  the  resi)ective  sums  of  17611.  and  9551.,  and  also  to  execute 
and  perform  all  such  additional  works  thereto  as  might  be  required  by  the  said  local 
board  ;  and  the  said  local  board  ilid  thereby  covenant  and  agree  with  the  plaintiff's, 
that  they  the  .said  local  board  would  j)ay  or  cause  to  be  paid  unto  the  ])laintiff's 
the  said  several  sums  of  17611.  and  9551.  for  the  building,  erecting,  constructing, 
and  completing  the  said  water-tower,  engine  and  boiler-house,  chimney,  coal-stoie, 
fitting-house,  and  other  works  as  expressed  in  the  said  specification,  and  .shewn 
in  the  .said  drawings,  plans,  and  sections,  and  would  also  pay  or  cause  to  bo 
paid  to  the  plaintiff's  all  such  further  sums  (if  any)  as  should  become  justly  duo  or 
payable  to  the  plaintifl's  for  or  in  respect  of  additional  works,  in  accordance  with  the 
said  specification,  at  certain  times,  [577]  and  accoiding  toa  certain  .scale,  and  in  maimer 
then  agreed  upon  between  the  said  local  board  and  the  plaintiff's:  Averment,  that  the 
plaintiff's  difl  build,  erect,  construct,  and  C()ni])lete  the  said  water-tower,  engine  and 
boiler-house,  coal-store,  and  fitting-shop,  and  all  such  other  works  as  were  r('(|uiroil  by 
the  .said  local  board,  and  exjti'csscd  and  sluiwn  in  the  said  specification  and  (lr;iwings, 
and  according  to  the  same  and  the  said  ])lans  and  sections,  and  did  .ilso  execute  divers 
additional  woiks  thereto  which  wei-e  rei|uired  by  lh(^  said  local  Ixiard  ;  that,  at  the 
time  of  the  comnicucenu^nt  of  this  suit,  a  large  sum  of  money,  to  wit,  .'tool,,  had  become 
and  was  justly  due  and  payable  to  the  plaintiff's  from  the  said  local  board  for  and  in 
respect  of  such  additional  works,  and  in  accordance  with  the  .said  specification  and  the 
said  covenant  and  agreement  of  the  said  local  board  ;  and  that,  although  the  .said  local 
board  did  pay  to  the  plaintiff's  the  said  sums  of  17611.  and  9551.  for  and  in  respect  of 
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the  building,  erectiug,  constructing,  and  completing  the  said  water-tower,  engine  and 
boiler  house,  chimney,  coal-store,  fitting-shop,  and  such  other  works  as  were  expressed 
in  the  said  specification,  and  shewn  in  the  said  drawings,  plans,  and  sections,  and 
although  the  plaintifis  had  done  all  things,  and  all  things  had  happened  and  occurred, 
and  all  conditions  pi-ecedent  had  been  performed  and  fulfilled,  and  all  necessary  times 
had  elapsed,  to  entitle  the  plaintiffs  to  be  paid  l>y  and  to  receive  from  the  said  local 
board  the  said  sum  of  money  for  or  in  respect  of  such  additional  works  as  aforesaid, 
yet  the  said  local  board  had  not  at  any  time  paid  the  same,  oi'  any  part  thereof. 

The  second  count  stated,  that  the  said  local  board  retained  and  employed  the 
plaintiffs  to  do,  execute,  and  perform  for  them  the  said  local  board  certain  sewerage 
and  drainage  works  as  mentioned  and  expressed  [578]  in  a  certain  specification  ;  that 
the  said  local  board  did  thereupon  contract  and  agree  to  and  with  the  plaintifis  to  pay 
them  for  the  same  at  and  after  certain  I'ates  thereupon  agreed  upon  between  them  the 
plaintiffs  and  the  said  local  board  ;  that  the  said  local  board  did  also  then  contract  and 
agree  with  the  plaintifis  to  pay  them  in  cash  for  the  first  5001.  worth  of  such  work, 
subject  to  a  ceitain  deduction,  and  also  that,  in  case  they  the  said  board  did  not  pay 
in  cash  for  the  work  executed  in  excess  of  the  .said  5001.,  they  would  give  to  the  plain- 
tiffs at  the  end  of  each  month  a  bond  or  negotiable  security  for  the  amount  of  work 
executed  during  the  month,  for  periods  expiring  five  years  fi'om  the  date  of  such 
document,  bearing  interest  at  51.  per  cent.  ;  and  that  the  said  local  board  did  also  then 
contract  and  agree  with  the  plaintiffs,  that  certain  then-existing  sewers  should  be  kept 
clear  of  water  bj;-  the  board  :  Averment,  that  the  plaintifi's  did  execute  and  perform 
such  sewerage  and  drainage  works  for  the  said  local  board,  and  that  the  price  and  value 
of  the  same  much  exceeded  the  sum  of  5001.,  and  that,  although  the  said  local  board 
did  pay  to  the  plaintifis  in  cash  for  the  first  5001.  worth  of  such  work,  yet,  at  the  time 
of  the  commencement  of  this  suit,  there  was,  and  still  remained,  justly  due  and  owing 
from  the  said  local  board  to  the  plaintifis,  beyond  and  in  excess  of  the  said  sum  of 
5001.,  a  large  sum  of  money,  to  wit,  8O01.,  for  and  on  account  of  such  works  ;  and 
that,  although  the  plaintiffs  had  done  all  things,  and  all  things  had  happened  and 
occurred,  and  all  conditions  precedent  had  been  performed  and  fulfilled,  and  all 
necessaiy  times  had  elapsed,  to  entitle  the  plaintiff's  to  be  paid  the  said  last-mentioned 
sum  of  money,  either  in  cash  or  by  such  bonds  or  securities  as  aforesaid,  yet  the  said 
local  board  had  not  paid  the  same  in  manner  aforesaid  or  otherwise  howsoever  ;  and, 
further,  that  the  said  [579]  local  board  did  not  nor  would  keep  the  said  existing  sewers 
clear  of  water  according  to  their  said  contract  and  agreement,  but  wholly  omitted  so 
to  do,  by  means  whereof  the  plaintiffs  were  not  only  gieatly  hindered  and  impeded 
in  performing  and  executing  the  said  sewerage  and  drainage  works,  but  also  thereby 
the  same  were  rendered  much  more  difficult  of  execution,  and  the  plaintiffs  were  put 
to  and  incurred  much  additional  expense,  labour,  and  trouble  in  executing  the  same 
than  the}'  would  otherwise  ha\'e  incurred,  and  were  forced  and  compelled  to  and  did 
necessarily  leave  on  the  said  works  so  executed  by  them  divers  large  quantities  of  timber 
and  other  materials  of  great  value,  and  which  would  not  have  been  necessary  if  the 
said  existing  sewers  had  been  kept  clear  of  water  by  the  said  board  according  to  their 
said  contract  and  agreement. 

There  was  also  a  count  for  money  payable  by  the  board  to  the  plaintiffs  for  work 
done  and  materials  provided  by  the  plaintiffs  for  the  said  local  board,  and  at  their 
request. 

The  defendants  pleaded  a  gi-eat  number  of  pleas  to  each  count,  and  amongst  them 
a  plea  that  they  did  not  covenant  and  agree  as  alleged. 

The  cause  was  tried  before  Willes,  J  ,  at  the  sittings  in  London  after  Hilary  Term 
last,  when  a  verdict  was  found  for  the  plaintifis,  subject  to  leave  reserved  to  the  defen- 
dants to  move  to  enter  the  verdict  for  them  upon  cei'tain  points  of  law,  one  of  which 
was,  that  the  contract,  being  for  a  sum  exceeding  101.,  and  not  being  under  seal,  was 
void  by  the  85th  section  of  the  Public  Health  Act,  11  &  12  Vict.  c.  63. 

That  section  enacts  "that  the  local  board  of  health  may  enter  into  all  such 
contracts  as  may  be  necessary  for  carrying  this  act  into  execution  ;  and  ever}'  such 
contract,  whereof  the  value  or  amount  shall  exceed  101.,  [580]  shall  be  in  writing,  and 
(in  the  case  of  a  non-corporate  district)  sealed  with  the  seal  of  the  local  board  by  whom 
the  same  is  entered  into,  and  signed  b}'  five  or  more  members  thereof,  and  (in  the  case 
of  a  corporate  district)  sealed  with  the  common  seal ;  and  shall  specif}'  the  work, 
materials,  matters,  or  things  to  be  furnished,  had,  or  done,  the  price  to  be  paid,  and 
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the  lime  or  times  williiii  which  the  contract  is  to  be  perfoimcil  ;  and  shall  fix  aiul 
specif}'  some  pecuniaiy  penalty  to  be  paid  in  case  the  terms  of  the  coiiti-jict  are  not 
duly  performed  ;  and  every  contract  so  entered  into,  and  duly  executed  by  the  other 
parties  thereto,  shall  be  binding  on  the  local  board  by  whom  the  same  is  executed, 
and  their  successors,  and  upon  all  other  parties  thereto,  and  their  executors,  adminis- 
trators, successors,  or  assigns,  to  all  intents  an<l  purposes:  Piovided  always,  that  the 
said  local  board  may  compound  with  any  contractor  or  other  person  in  respect  of  any 
penalty  incurred  by  reason  of  the  non-performance  of  iiny  conti'act  entered  into  as 
aforesaid,  whether  such  penalty  be  mentioned  in  any  such  contract  or  in  any  bond  or 
otherwise,  for  such  sums  of  mi)ne\'  or  other  recompense  as  to  such  local  board  may 
seem  proper :  Pro\  ided  also,  that,  before  contracting  for  the  execution  of  any  works 
under  the  provisions  of  this  act,  the  said  local  board  shall  obtain  from  the  surveyor  an 
estimate  in  wiiting,  as  well  of  the  probable  expense  of  executing  the  work  in  a  sub- 
stantial manner,  as  of  the  annual  exf  ense  of  repairing  the  same ;  also  a  report  as 
to  the  most  advantageous  mode  of  contracting,  that  is  to  say,  whether  by  contracting 
only  for  the  execution  of  the  work,  or  for  executing  and  also  maintaining  the  same  in 
repair  during  a  term  of  years  or  otherwise  :  Provided  also,  that,  before  any  contiar-t 
of  the  value  or  amount  of  1001.  or  upwards  is  entered  into  by  the  said  local  board, 
ten  days'  public  notice  at  [581]  the  least  shall  be  given,  expressing  the  natui'c  and 
purpose  thei'eof,  and  in\iting  tenders  for  the  execution  of  the  same  ;  and  the  said 
local  board  shall  require  and  take  sufticient  security  for  the  due  performance  of  the 
same." 

Hawkins,  in  Kastei'  Term  last,  obtained  a  ride  nisi  accordingly. 
Lush,  Q.  C,  and  Hance,  now  shewed  cause.  The  85th  section  is  directory  only  : 
as  to  some  of  its  pi'ovisions  it  has  ali'eady  been  so  held  in  Nowell  v.  The  Mayor,  dx.,  of 
JForcuster,  9  Exch.  -1:57,  and  CtmninyJiam  v.  The  Local  Board  of  Health  of  IVolverhampton, 
7  Ellis  &  B.  107.  The  section  requires,  amongst  other  things,  that  the  contract  shall 
specify  "  the  work,  materials,  matters,  or  things  to  be  furnished,  had,  or  done,  the 
price  to  be  paid,  and  the  time  or  times  within  which  the  contract  is  to  be  performed."  It 
maj'  not  be  possible  in  many  cases  to  ascertain  all  these  particulars  lieforehand  :  and, 
is  it  to  be  said  that  any  failure  in  this  respect  renders  the  contract  void  1  It  may  be, 
that,  as  between  the  members  of  the  board  and  their  constituents,  the  rate-payers, 
these  are  conditions  which  the  former  are  bound  to  comply  with  ;  liutthe}'  cannot  be 
conditions-precedent  to  the  right  of  a  paity  who  has  done  work  for  them  to  sue  for 
the  price.  There  are  no  negative  words  :  all  is  afiirmative  and  directory.  There  are 
many  eases  of  corporations  and  joint-stock  companies  where  matters  which  quoad 
the  corporation  itself  are  requisite  to  the  validity  of  the  contract,  and  do  not  disqualify 
the  party  contracting  with  them  to  enforce  its  performance  by  action.  Such  are  the 
cases  of  The  Copper- Miners'  Company  v.  Foj;  16  y.  B.  229,  Henderson  v.  The  Aujitralian 
Jloi/al  Mail  Sienhi  Nnviijation  Co-wpaiii/,  5  Ellis  &  B.  409,  lieuter  v.  The  Electric  Teleijraph 
Cvmpanij,  (i  [582]  I'^llis  &  B.  .'Ul,  and  Hill  v.  The  Darcnth  Valley  Itaihvay  Company, 
1  Hurlst.  &  N.  305.  [Williams,  J.  All  these  cases  proceed  upon  the  ground  stated 
in  Church  v.  The  Imperial  Gas-Li(/ht  Conipuni/,  G  Ad.  &  E.  841,  3  N.  tV  P.  .'So,  viz.  that 
they  are  corporations  estal)lished  for  trading  purposes.]  It  is  submitted  that  this 
being  a  contract  relating  to  matter's  within  the  scope  of  the  duty  of  the  local  boar'd, 
arrd  th('r(!  Ix-irig  no  prohibitory  words  irr  the  85th  sectiorr  of  the  statute,  the  absence 
of  the  for'iiiality  of  the  seal  will  rrot  vitiate  the  contract. 

Field  (with  whom  was  Hawkins),  in  support  of  the  rule.  The  [)laintiHs  seek  by 
this  actiorr  to  charge  the  local  board  of  health  of  the  W'orthiirg  district  irr  their  qirasi 
corporate  c;r.pacity.  It  is  necessary  to  see  what  are  the  power's  with  which  the  body 
is  clothed,  irr  order  to  ai'rive  at  the  proper  constr'irctiorr  of  the  85th  .sectiorr.  They 
are  trustees  appoirrted  for  sanitary  purposes,  with  limited  power's  to  exeerrte  certaiir 
works.  [Cockburn,  C.  .1.,  irr  str-orrg  terms  expr-esscd  his  r-cpr'eherrsiorr  of  the  tur'pitudo 
of  the  defence.]  The  objectiorr  is  orre  which  the  board  ar'C  borrrrd  to  lake.  They 
can  orrly  pledge  the  credit  of  the  r'ates  irr  r'cspect  of  corrlracts  errter'cd  irrto  by  them 
in  the  manner'  and  irnder-  the  ('orrditions  ))r-escril>ed  li\'  the  act.  The  85th  sectiorr  orracts 
irr  plairr  and  unambiguoirs  tcrrrrs,  that  "  every  srrcli  corrtract,"  that  is,  every  corrtr'act 
which  th(y  are  ther'i'by  impower-cd  to  errter  irrto,  "shall  be  irr  writing,  and  seided  with 
the  seal  of  the  local  board  by  whom  the  sarrre  is  errtered  into."  It  is  iiupossible  to 
get  over  that.     [The  lear'rred  eourrsel  was  stopped  by  the  court.] 

Cockburn,  U.  J.     This  rule  must  be  tnjvde  absolute.     1  wvy  much  r'Ci;icl  that 
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we  are  compelled  to  come  to  that  conclusion  ;  but  I  see  no  alternative.  It  is  sought 
to  make  the  rates  for  the  disti'iet  liable  upon  this  [583]  contract,  by  means  of  an  action 
against  the  clerk  to  the  local  board.  Now,  the  power  given  to  the  board  to  make 
contracts  so  as  to  bind  the  rates  is  the  creature  of  the  act  of  parliament ;  and  that, 
by  the  very  same  clause  which  gives  the  board  power  to  enter  into  contracts,  amongst 
other  things,  expressly  enacts  that  "  every  such  contiact,  whereof  the  value  or  amount 
shall  e.Kceed  101.,  shall  be  in  writing,  and  (in  the  case  of  a  non-corporate  district) 
sealed  with  the  seal  of  the  local  board  by  whom  the  same  is  entered  into,  and  signed 
by  five  or  more  members  thereof,  and  (in  the  case  of  a  corporate  district)  sealed  with 
the  common  seal.''  I  think  the  local  board  had  no  power  to  contract  so  as  to  bind  the 
rates,  unless  they  did  so  in  the  manner  pointed  out  liy  the  statute. 

Williams,  J.  I  am  of  the  same  opinion.  I  do  not  see  how  we  can,  consistently 
with  the  oi'dinary  rules  by  which  statutes  are  construed,  hold  this  part  of  the  85th 
.section  to  be  directory.  It  is  not  like  the  case  of  a  thing  which  is  to  be  done  by  the 
board,  where  those  dealing  with  them  have  no  means  of  knowing  whether  or  not  it 
has  been  done  in  the  manner  required  by  the  act.  Here,  however,  is  a  public  act 
which  requires  that  all  contracts  to  he  entered  into  by  the  local  board  shall  be  entered 
into  in  a  particular  way,  viz.  "  in  writing,  and  sealed  with  the  seal  of  the  local 
boaid  by  whom  the  same  is  entered  into,  and  signed  by  five  or  more  members 
thereof."  The  plaintiff',  therefore,  must  have  been  well  aware  that  the  board  had 
no  power  to  contract  .so  as  to  bind  the  rates,  except  in  the  manner  pointed  out  by 
the  act. 

WiLLES,  J.  I  am  of  the  same  opinion.  This  case  has  been  argued  as  if  the  85th 
section  of  the  act  had  been  a  controlling  section,  and  as  if  all  the  terms  in  [584] 
which  matters  therein  mentioned  are  required  to  be  done  weie  dii'ectory  only.  But 
it  is  that  section  which  alone  confers  upon  the  local  board  the  power  of  entering 
into  contracts  ;  and  they  must  exercise  that  power  in  the  terms  in  which  it  is  by  the 
act  conferred  upon  them.  I  regret  to  lie  obliged  to  come  to  this  conclusion  ;  the 
more  especially  as  this  is  not  the  first  instance  of  fraud  and  oppression  occasioned  by 
this  state  of  the  law,  within  my  own  observation. 

Rule  absolute. 

Wheeler  r.  Gray.     May  24th,  1858. 

[Affirmed  in  Exchequer  Chamber,  6  C.  B.  N.  S.  606.] 

A  landlord  is  justified,  under  the  83rd  section  of  the  Metropolitan  Building  Act,  18  & 
19  Vict.  c.  122,  in  entering  premises  in  the  occupation  of  his  tenant  from  year  to 
yeai',  and  pulling  down  and  rel>uilding  the  party-wall,  between  it  and  other  premises 
belonging  to  him,  without  giving  the  notice  required  by  s.  85, — such  tenant  not 
being  an  "owner"  within  the  interpretation  clause,  s.  3  :  and  it  is  no  objection  that 
he  has  neglected  to  give  the  notice  to  the  district  surveyor,  required  by  s.  38. — 
Semble,  that  the  landloid  would  (if  necessary),  under  such  circumstances,  be  a 
"person"  entitled  to  notice  of  action  under  s.  108. 

This  was  an  action  for  a  trespass  in  breaking  and  entering  certain  premises  in  the 
occupation  of  the  plaintiff"  a  coffee-house  keeper,  in  Gray's  Place,  King's  Road. 

The  defendant  pleaded  not  guilty  "by  statute,"  the  statute  referred  to  in  the 
margin  of  the  plea  being  the  Metropolitan  Building  Act,  18  &  19  Vict.  c.  122,  ss.  3, 
82,  83,  85,  and  108  ;  and  also  leave  and  licence. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  at  Westminster  after 
last  Michaelmas  Term.  The  facts  which  appeared  in  evidence  were  as  follows : 
The  defendant  was  the  owner  of  the  house  in  Gray's  Place,  which  was  in  the 
occupation  of  the  plaintiff"  as  tenant  from  year  to  year  under  him.  The  defendant 
was  also  tlie  owner  of  the  adjoining  house.  The  party-wall  between  the  two  houses 
being  in  a  state  of  dilapidation,  the  defend.-uit,  without  the  permission  of  the  [585] 
tenant,  and  without  giving  any  notice  to  the  district  surveyor  under  the  38th  section 
of  the  act  (a),  or  to  I  he  tenant,  by  one  Lemon,  a  builder  employed  by  him  for  that 

(«)  Which  enacts,  that  "  two  days  before  any  building  or  any  work  to,  in,  or  upon 
any  building,  is  commenced,"  &c.,  "it  shall  be  the  duty  of  the  builder  engaged  in 
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purpose,  entered  the  house  in  the  plaintiffs  occupation,  and  pulled  down  and  ic-built 
the  wall.  There  was  conflicting  evidence  as  to  the  state  of  the  wall,  the  plaintiff's 
witnesses  stating,  on  the  one  hand,  that  a  slight  repair  would  have  sufficed,  the  defen- 
dant's witnesses,  on  the  other  hand,  stating  that  the  wall  was  in  such  a  ruinous  stiite 
as  to  render  it  necessary  entirely  to  relniild  it. 

On  the  part  of  the  defendant  it  wa.s  submitted,  that,  inasmuch  as  he  was  acting  oi' 
intending  to  act,  under  the  provisions  of  the  statute,  he  was  entitled  to  a  notice  of 
action  under  s.  108  (b)  ;  and,  further,  that  he  [586]  was  justified  in  what  he  did,  by 
the  8.'5rd  section  (a)'  and  his  lordship  was  askod  to  non-suit  the  plaintitt'. 

For  the  plaintiff  it  was  insisted  that  the  defendant  was  not  entitled  to  a  notice  of 
action,  because  he  had  not  given  the  requisite  notices  {b)'^  to  bring  himself  within  the 
protection  of  the  1 08th  section. 

His  lordship  left  it  to  the  jury  to  say, — first,  whether  the  wall  in  question  was  so 
far  defective  or  out  of  repair  as  to  make  it  necessary  or  desirable  to  pull  it  down, — 
[587]  secondly,  whether  the  defendant  entered  by  the  licence  of  the  plaintiff, — thirdly, 
what  damages  they  thought  the  plaintiff  entitled  to  for  the  inconvenience  he  had 
been  put  to. 

The  jury  answered  the  first  c|uestion  in  the  affirmative  and  the  second  in  the 
negative  :  and  they  assessed  the  damages  at  51. 

The  plaintiff's  counsel  thei-eupon  asked  his  lordship  to  certify  for  costs,  l)Ut  he 
declined  to  decide  as  to  the  application  then  :  and  he  I'eserved  lea\'e  to  the  defendant 
to  move  to  enter  a  non-suit  or  a  verdict  for  him,  if  the  court  should  be  of  opinion  that 
he  was  entitled  to  a  notice  of  action,  or  justified  in  what  he  did. 

building  or  re-building  such  building,  or  in  executing  such  work,  &c.,  to  give  to  the 
district  surveyor'  notice  in  writing  stating  the  situation,  area,  and  height,  and  intended 
use  of  the  building  or  buildings  al)out  to  be  commenced,  or  to,  in,  or  upon  which  any 
work  is  to  be  done,  and  the  number  of  such  buildings  if  more  than  one,  and  also 
the  particulars  of  any  such  proposed  woi'k,  and  stating  also  his  own  name  and 
address,"  &c. 

In  this  case,  the  premises  were  situate  in  two  districts  and  notice  had  been  given 
to  the  surveyor  of  one  of  them  only. 

(i)'  Which  enacts  that  "  no  writ  or  process  shall  be  sued  out  against  any  district 
surveyor  or  othei'  person  for  anything  done  or  intended  to  be  done  under  the  pro- 
visions of  this  act,  until  the  expiration  of  one  month  next  after  notice  in  writing  hits 
been  delivered  to  him,  or  left  at  his  office  or  usual  place  of  abode,  stating  the  cau.se  of 
action  and  the  name  and  place  of  abode  of  the  intended  plaintiff",  and  of  his  attoiney 
or  agent  in  the  cause  ;  and,  upon  the  trial  of  any  such  action,  the  plaintiff  shall  not 
be  peimitted  to  go  into  evidence  of  any  cause  of  action  which  is  not  stated  in  such 
last-mentioned  notice;  and,  unless  su('li  notice  is  provel.  the  jury  shall  find  for  the 
defendant;  and  every  such  action  shall  l)e  brought  or  commenced  within  six  months 
next  after  the  accrual  of  the  cause  of  action,  and  not  afterwards,  and  shall  be  laid  an<i 
tried  in  the  county  or  ])lacc  where  the  cause  of  action  occuried,  and  not  elsewhere  ; 
and  the  defendant  shall  be  at  liberty  to  plead  the  general  issue,  and  give  tliis  act  ami 
all  special  matter  in  evidence  thereunder." 

(a)  Which  enacts  that  "  the  ))uilding  owner  shall  have  the  following  rights  in  rela- 
tion to  party  structures,  that  is  to  say,"  amongst  others,  "(1)  A  right  to  make  good 
or  repair  any  party  structuie  that  is  defective  or  out  of  repair.  ("J)  A  right  to  pull 
down  and  rebuild  any  party  structure  that  is  so  far  defective  oi-  out  of  repair  as  to 
make  it  necessary  or  desirable  to  pull  down  the  same.  " 

(hf  Under  the  .iSth  and  8.'jth  sections, — the  latter  of  which  enacts  that  "  the  follow- 
ing rules  shall  be  observed  with  respect  to  the  exercise  by  building  owners  and 
adjoining  owners  of  their  respective  rights:"  amongst  others, — "(1)  Xo  building 
owruM-  shall,  except  with  the  consent  of  the  adjoining  owner,  or  in  cases  where  any 
party  structin-e  is  dangerous,  in  which  cases  the  provisions  hereby  made  as  tii  dangerous 
structures  shall  apply,  exercise  any  right  hereby  givenjn  respect  of  any  party  structure, 
unless  he  has  given  at  the  least  three  months'  [jrcvious  notice  to  the  adjoining  owner, 
by  delivering  the  same  to  him  personally,  or  by  sending  it  by  post  in  a  registered 
letter  addressed  to  such  owner  at  his  last  known  place  of  abode.  (2)  The  notice  so 
given  shall  be  in  writing  or  printed,  antl  shall  state  the  nature  of  I  he  jiroposcd  work, 
and  the  time  at  which  such  work  is  proposed  to  be* commenced.  " 
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Pari-y,  Serjt.,  in  Hilary  Term  last,  moved  pursuant  to  the  leave.  [Cockburn,  C.  J. 
The  doubt  I  felt  at  the  trial  was,  whether  a  landlord  who  had  leased  premises  oould 
justify  entering  and  pulling  down  a  party-wall  without  the  assent  of  the  tenant.]  The 
plaintiff"  was  not  in  under  any  lease  [Cockburn,  C.  J.  The  defendant  had  parted 
with  the  possession  and  the  j-ight  to  the  possession  for  a  year  or  for  six  months,  which- 
ever it  was.  I  doubted,  and  still  doubt,  whether  he  could  enter  in  the  way  he  did, 
unless  he  could  justify  himself  under  the  building-act.]  The  defendant  was  clearly 
justified  by  the  83rd  section  in  entering  to  pull  down  and  re-build  the  party- wall ;  and 
the  plaintiff"  was  not  a  person  entitled  to  notice  under  s.  8-5,  inasmuch  as  he  does  not 
come  within  the  definition  of  "  owner,"  given  in  the  interpretation  clause,  s.  3,  which 
is,  that  "  owner  shall  apply  to  every  person  in  possession  or  receipt  either  of  the  whole 
or  of  any  part  of  the  rents  or  profits  of  any  land  or  tenement,  or  in  the  occupation 
of  such  land  or  tenement  other  than  as  a  tenant  from  year  to  year  or  for  any  less  term, 
or  as  a  tenant  at  will."  [Williams,  J.  Was  the  party-wall  proved  to  be  in  a  [588] 
dangerous  state  ?]  Not  in  terms  :  but  that  would  seem  to  be  involved  in  the  finding 
that  it  was  so  far  defective  oi'  out  of  repair  as  to  make  it  necessary  to  pull  it  down. 

A  rule  nisi  having  been  granted. 

Gibbons  now  shewed  cause.     The  first  ([uestion  is,  whether  a  landlord   has  a  right 
at  common  law  to  enter  upon  his  tenant  for  the  purpose  of  doing  repairs  ;  the  second, 
whether  the   defendant  had    any  justification    in  this  case  under  the    Metropolitan 
Building  Act,  18  &  19  Vict.  c.  122,  or  whether  he  was  entitled  to  a  notice  of  action 
under  the  108th  section  of  that  act.     [Parry,  Serjt.,  conceded,  that,  unless  justified 
under  the  statute,  the  defendant  was  not  justified  at  all,  and  intimated  that  he  should 
rely  upon  the  83rd  section,  which  defines  the  rights  of  the  building  owner.]     It  is 
clear  that  the  landlord  would  be  guilty  of  a  tresspass  in  entering  to  repair,  without 
the  permission  of  the  tenant :  Harker  v.  Barker,  3  Cai'.  &  P.  557  ;  Nralc  v.    JFi/Ilif, 
3  B.  *  C.  533,  5  D.  &  R.  412.     The  82ud  section  enacts,  that,  "  in  the  construction 
of  the  following  provisions  relating  to  party  structures,  such  one  of  the  owners  of  the 
premises  separated  by  or  adjoining  to  any  part  structure  as  is  desirous  of  executing 
any  work  in  respect  to  such  party  structure  shall  be  called  the  building  owner,  and 
the  owner  of   the   other  premises  shall  be  called  the  adjoining   owner."     The  83rd 
section  gives   the  building    ownei'  "  a  right  to   pull  down    and   re-l>uild  any   party 
structure  that  is  so  far  defective  or  out  of  repair  as  to  make  it  necessary  or  desirable 
to  pull  down  the  same."     But  the  85th  section  expressly  enacts  that  "  no  building 
owner  shall,  except  with  the  consent  of  the  adjoining  owner,  or,  in  cases  where  any 
party  structure  is  dangerous,  exercise  any  right  thereby  given  in  respect  of  any  party 
structuie,  unless  he  has  [589]  given  at  the  least  three  months'  previous  notice  to  the 
adjoining  owner,"  &c.     And  s.  Ill  enacts  that  "nothing  herein  contained  shall  vary 
or  affect" the  rights  or  liabilities  as  between  landlord  and  tenant  under  any  contract 
between  them."     The  38th  requires  two  days'  notice  to  be  given  by  the  builder  to  the 
district  surveyor  ;  the  39th  imposes  upon  the  district  surveyor  the  duty  of  seeing  that 
the  provisions  of  the  act  are  complied  with  ;  and  the  41st  section  imposes  upon  the 
builder  a  penalty  of  201.  foi-  neglecting  to  give  such  notice.     As  building  owner,  there- 
fore, the  defendant  could  at  the  most  only  have  a  qualified  right,  to  enter  and  repair 
or   re-build,  provided  he  gave  the  notices  required  by  the  38th  and  85th  sections. 
Then,  was  he  entitled  to  a  notice  of  action  under  s.  108?     The  words  of  that  section 
are,  "No  writ  or  process  shall  be  sued  out  against  any  district  surveyor  or  other 
person,  for  anything  done  or  intended  to  be  done  under  the  provisions  of  this  act,  until," 
&c.     Now,  the  rule" laid  down  in  Samliman  v.  Birach,  7  B.  &  C.  96,  100,  9  D.  &  R.  796, 
is,  that,  where  general  words  in  an  act  of  parliament  follow  particular  words,  they  are 
to  be  construed  to  apply  to  persons  or  things  eju.sdem  generis.      Applying  that  rule 
here,  the  words  "  or  other  person  "  must  be  held  to  mean  persons  acting  under  the 
district  surveyor.     Here,  the  evidence   shewed,  that,  so  far  from  acting   under   the 
district  surveyor,   the  defendant    was   proceeding    altogether    without  his  sanction. 
[Byles,  J.     The  defendant  evidently  intended  to  do  what  he  did  under  the  provisions  of 
the  act.     He  was  building  owner,  and  ho  was  owner  of  the  adjoining  premises.     Was 
he  not  justified  in  entering  the  adjoining  premises  for  the  purpose  of  which  he  entered  ?] 
Possibly  he  might  have  been  if  he  proceeded  under  the  act,  by  giving  notice  to  the 
district  surveyor.     [Williams,  J.     Is  he  the  less  entitled  to  notice  of  action  because 
he  pro-[590]-ceeds  wrongfully  I     If  all  were  regular,  the  notice  would  not  be  needed.] 
A  man  cannot  be  said  to  be  acting 'under  the  act,  when  he  is  found  to  be  expressly 
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evading  the  act.     The  statute  applies  only  to  works  done  under  the  inspection  and 
superintendence  of  the  district  surveyor. 

Parry,  Serjt,  in  support  of  the  rule.  The  defendant  was  a  mere  tenant  from  year 
to  year,  and  therefore  clearly  not  such  an  owner  as  is  entitled  to  notice  under  s.  8.5. 
The  person  who  is  required  by  s.  .'58  to  give  notice  to  the  district  surveyor  is  the 
builder,  not  the  owner :  and  by  the  interpretation  clause  (s.  3),  it  is  provided  that 
"builder  shall  apply  to  and  include  the  master  builder  or  other  per-son  employed  to 
e.\ecute  or  who  actually  executes  any  work  upon  an}'  building."  Assuming,  however, 
that  the  defendant  was  the  person  who  ought  to  have  given  notice  to  the  district 
surveyor,  he  may  be  liable  to  a  penalty  for  the  omission,  but  that  cannot  all'ect  his 
rights  as  against  the  plaintiff.  Then,  as  to  the  necessity  for  a  notice  of  action, — it  is 
said  that  the  108th  section  applies  only  to  persons  acting  under  or  by  the  autho'ity 
of  district  surveyors.  It  is  manifest  that  that  cannot  be  the  true  interpretation  of  the 
section  ;  the  words  "  or  other  person  "  are  clearly  referable  to  "  owners  "  and  "  builders  " 
as  defined  by  s.  3.  The  act  was  not  intended  merely  to  put  district  surveyors  in 
motion.  The  ca.ses  of  Collins  v.  Ponei/,  9  East,  322,  and  Pratt  v.  Hillimin,  4  B.  &  C. 
2G9,  3  D.  &  R.  360,  which  were  decided  upon  the  lOUth  section  of  the  old  Ijuilding 
act,  14  G.  3,  c.  78,  shew  that  this  108th  section  cannot  have  the  limited  meaning  con 
tended  for  on  the  other  side.  The  defendant  clearly  intended  to  act  within  the 
statute  (a):  and  the  jury  have  virtually  [591]  found  that  he  did  so.  It  would  be 
putting  far  too  narrow  a  construction  upon  the  108th  section  to  hold  it  to  be  limited 
to  district  surveyors.  [\Villiam.s,  J.  AVho  are  the  "other  persons"  who  are  supposed 
to  bo  ejusdem  generis  with  district  sui'veyors  ?  G-ibbons.  Any  persons  who  are  acting 
under  their  sanction  or  direction.  Cockburn,  C.  J.,  referred  to  s.  73,  which  speaks  of 
"  commissioners  "  who  act  in  the  performance  of  analogous  duties  with  reference  to 
dangerous  structures.] 

GoCKBUKN,  G.  J.  I  am  of  opinion  that  the  rule  must  be  made  absolute  to  enter 
a  nonsuit  in  this  case,  on  the  ground  that  it  falls  within  the  108th  section  of  the 
building  act,  18  &  19  Vict.  c.  122,  and  consequently  that  the  defendant  was  entitled  to 
a  notice  of  action,  and  further  that  the  action  should  have  been  brought  within  the 
time  prescribed  by  that  section  for  the  commencement  of  actions  for  anything  done 
or  intended  to  be  done  in  pursuance  of  the  act.  Independently  also  of  that  section, 
I  am  of  opinion  that  the  defendant  was  perfectly  justified  in  what  he  did.  The  facts 
were  these  : — The  plaintiff  was  tenant  of  certain  premises  of  which  the  defendant  was 
the  owner,  and  which  premises  were  separated  by  a  party-wall  from  other  premises 
adjoining,  also  belonging  to  the  defendant.  The  condition  of  the  party  wall  becoming 
such  as  to  render  it  necessary  that  it  should  be  rebuilt,  the  defendant,  against  the 
will  of  the  plaintitr,  entered  upon  his  premises  for  that  purpose  ;  and  the  questioTi  is 
whether  he  was  jii.stiticd  in  so  doing.  Now,  the  defendant  was  the  owner  of  both  the 
premises,  and  therefore,  as  my  Pji'other  Parry  says,  he  was  "owner"  of  the  premises 
occupied  by  the  plaintiff,  and  "  building  owner "  with  reference  to  the  premises  not 
occupied  by  the  plaintiff.  He  therefore  was  entitled,  when  the  [592]  party-wall 
became  decayed,  upon  giving  notice,  if  notice  was  necessary,  to  go  upon  the  premises 
and  do  the  repairs.  The  8.5th  section  requires  notice  to  be  given  to  the  owner  of  the 
adjoitn'ng  piemises.  If,  therefore,  the  adjoining  premises  had  been  the  property  of 
any  other  than  the  defendant  himself,  it  would  have  been  necessary  for  the  defendant 
to  give  him  notice  :  and,  if  he  had  done  so,  then,  as  the  interpretation  clause  of  the 
act  provides  that  "owner"  shall  moan  "  every  person  in  possession  or  receipt  of  the 
whole  or  any  part  of  the  rent  or  profits  of  any  lands  oi'  tonemenis,  or  in  the  occui)ation 
of  such  land  or  tenement  other  than  as  a  tenant  from  year  to  year,  or  for  any  less  term, 
or  as  a  tenant  at  will,"  it  is  clear  that  such  notice  would  have  .satisfied  the  exigency 
of  the  83rd  section.  But  it  happened  here  that  there  w.is  no  adjoining  owner  other 
than  the  defendant  himself.  Xow,  it  was  not  necessary  that  the  defendant  should  give 
notice  to  himself ;  therefore,  the  necessity  for  such  notice  could  not  arise  here.  Notice 
being  only  i-equired  to  be  given  to  the  "owTier"  described  in  the  inteipretation  clause, 
and  there  being  no  person  other  than  the  defendant  who  filled  that  character,  it  follows 
that  the  defendant  was  entitled  as  owner  to  enter  the  adjoining  house  for  the  ptu'poso 
of  pulling  down  arid  re-building  the  party-wall,  the  estate  of  which  was  such,  as  the 
jury  have  found,  as  to  render  it  desirable  and  necessary  so  to  do.     In  such  a,  view  of 

(a)  See  //'•(/-/  v.  '  'oka;  1 3  C.  B.  850. 
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the  case,  there  is  no  necessity  to  resort  to  the  108th  section  of  the  act,  and  therefore 
it  is  perhaps  better  not  to  pronounce  any  decided  opinion  as  to  whether  or  not  a 
"  building  owner  "  is  included  within  the  words  of  that  section.  The  matter  is  open 
to  much  argument  on  both  sides.  It  has  been  contended,  on  the  one  hand,  that  a 
large  and  liberal  view  of  the  statute  should  be  taken  in  favour  of  persons  who  are  acting 
for  the  benefit  of  the  public ;  and  that,  [593]  I  must  own,  is  the  inclination  of  my 
opinion  :  but  it  is  unnecessary  to  decide  it,  inasmuch  as  the  defendant  is  clearly 
protected  under  s.  83. 

Williams,  J.  I  also  am  of  opinion  that  it  is  unnecessary  to  consider  whether  the 
defendant  is  a  "person  "  within  the  meaning  of  the  108th  section,  inasmuch  as  he  need 
not  have  recourse  to  that  section,  because  I  think  he  was  justified  in  entering  for  the 
purpose  of  jjulling  down  and  re-building  the  party-wall  under  s.  83.  If,  as  I  at  first 
thought,  the  defendant  relied  upon  being  the  "building  owner  "  of  the  premises  occupied 
by  the  plaintiff,  I  should  have  felt  some  difficulty  in  saying  that  he  was  justified  in 
what  he  did.  But  it  appears  that  he  was  the  "  building  ow'ner  "  of  the  adjoining  house, 
of  which  as  well  as  of  that  in  the  occupation  of  the  plaintiff  he  was  landlord  :  and  he 
relies  upon  the  2nd  article  of  s.  83,  by  which  a  right  is  given  to  the  building  owner,^ 
who  by  s.  82  is  defined  to  be  "such  one  of  the  owners  of  the  premises  separated  bv  or 
adjoiin"ng  to  any  part}'  structure  as  is  desirous  of  executing  any  work  in  respect  to  such 
party  structure," — to  "  pull  down  and  i-e-build  any  party  structure  that  is  so  hiv  defective 
or  out  of  repair  as  to  make  it  necessary  or  desirable  to  pull  down  the  same."  The  jury  in 
this  case  have  found  that  it  was  necessary  and  desirable  that  the  party-wall  in  question 
should  be  pulled  down  and  re-built ;  therefore,  the  defendant  had  a  clear  right  to  resort  to 
the  powers  given  him  by  that  section.  But  it  is  said  that  there  are  two  sections  which 
require  something  to  be  done  by  the  party  before  he  can  proceed  to  exercise  the  right 
given  to  him  by  s.  83,  viz.  the  38th,  which  requires  a  two  days'  notice  to  be  given  to 
the  district  surveyor,  and  the  8.5th  section,  which  requires  a  three  months'  notice  to  be 
given  to  the  "adjoining  owner."  Now,  as  to  the  latter,  it  [594]  appears  that  the 
occupier  of  the  adjoining  premises  was  only  a  tenant  from  year  to  year.  He,  therefore, 
is  not  owner  within  the  definition  of  owner  given  in  s.  3,  and  consequently  was  not 
entitled  to  notice.  The  defendant  was  himself  the  owner,  and  the  person  entitled 
to  the  rents  and  profits  of  the  premises.  The  objection,  therefore,  of  the  want  of  a 
notice  under  s.  85  falls  to  the  ground  ;  and  the  only  remaining  question  is,  whether 
it  was  necessary  that  the  defendant  should  have  given  notice  to  the  district  surveyor. 
There  is  much  in  the  argument  that  the  duty  of  giving  notice  to  the  district  surveyor 
is  cast  upon  the  builder  only.  But,  assuming  that  the  defendant  is  to  be  considered 
as  a  builder  within  the  act,  it  seems  to  me  that  the  omission  to  give  that  notice  does 
not  affect  his  rights  as  against  the  adjoining  owner  or  occupier,  though  it  may  render 
him  liable  to  a  penalty  for  neglecting  to  conform  to  the  requisition  of  the  act.  It 
therefore  seems  to  me  that  this  objection  also  fails.  As  to  the  observations  which 
have  been  made  as  to  the  supposed  hardship  on  the  tenant,  that  he  should  be  compelled 
to  go  on  paying  rent  whilst  by  reason  of  the  act  of  his  landlord  he  derives  no  benefit 
from  his  occupation  of  the  premise.s, — it  is  unnecessary  to  go  into  that.  It  may  be, 
that,  notwithstanding  the  tenant  has  no  right  to  complain  in  this  form  of  action,  the 
exercise  of  the  landlord's  right  under  the  statute  might  amount  to  an  eviction,  and 
so  disentitle  him  to  I'ecover  rent  during  the  period  occupied  by  the  repairs. 

WiLLKS,  J.  I  also  am  of  opinion  that  the  rule  must  be  absolute  to  enter  a  nonsuit. 
I  .say  nothing  as  to  the  construction  of  the  108th  section,  because  the  first  part  of  it 
applies  only  to  the  case  of  a  thing  done  which  was  not  lawful,  but  where  the  party 
doing  it  was  acting  bona  fide  under  an  impression  that  he  was  [595]  pursuing  the 
provisions  of  the  act,  and  therefore  he  is  protected  sub  modo, — unless  a  certain  notice 
be  given  an  1  the  action  be  brought  within  a  given  time.  Before  coming  to  any  con- 
clusion upon  that  point,  I  should  think  it  necessary  to  consider  the  decisions  upon  the 
1.59th  section  of  the  Bankrupt  Act,  12  &  13  Vict.  c.  106,  the  words  of  which  are  much 
more  general,  and  which  have  been  held  to  apply  only  to  officers  who  are  bound  to  act 
in  the  performance  of  some  duty,  and  not  to  assignees  or  persons  who  take  upon  them- 
selves to  act  (a).  Contenting  myself  with  merely  intimating  that,  I  found  my  opinion 
in  the  present  case  upon  the  defendant's  being  justified  in  doing  what  he  did,  under 
the  83rd  section  of  the  act.     Now,  if  the  premises  adjoining  had  belonged  to  any  other 

(a)  See  Camithc7v  v.  Payne,  2  M.  &  P.  420,  5  Bingh.  270. 
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person  than  the  defendant,  the  defendant  would  have  been  a  buildiuj;  owner  witliin 
s.  83,  foi-  that  section  says  that  "such  one  of  the  owners  of  the  premises  separated  by 
or  adjoining  to  any  party  structure  as  is  desirous  of  executing  any  work  in  respect  to 
such  party  structure,  shall  be  called  the  buikling  owner."  A  "  party  structure  "  is  by 
the  interpretation  clause  (s.  3),  defined  thus, — "  Partj'  structure  shall  include  party- 
walls,  and  also  partitions,  arches,  Hooi's,  and  other  structures  separating  l>uildings, 
stories,  or  rooms  which  belong  to  ditl'erent  owners,  oi-  which  arc  approached  by  distinct 
staircases  or  separate  entrances."  That  is  a  remarkable  definition.  If,  then,  the  owner- 
ship of  the  adjoining  premises  had  been  in  another  person,  the  defendant  clearly  would 
have  been  entitled,  as  building  owner,  under  s.  63,  the  party  structure  being  out  of 
repair  (as  the  jury  have  found  this  party-wall  to  have  been),  to  enter  for  the  pin-pose 
of  repairing  it.  The  83rd  and  subsei]uent  sections  define  the  rights  of  the  building 
owner :  and  s.  86  enacts  that,  "  when-[596]-ever  any  building  owner  has  become 
entitled,  in  pursuance  of  this  act,  to  execute  any  work,  it  shall  be  lawful  for  him,  his 
servants,  agents,  or  workmen,  at  all  usual  times  of  working,  to  enter  on  any  premises 
for  the  purpose  of  executing,  and  to  execute  such  work,  removing  any  furniture  or 
doing  anj'  other  thing  that  may  be  necessary,  and,  if  such  premises  are  closed,  he  or 
they  ma\ ,  accompanied  by  a  constable  oi'  other  officer  of  the  peace,  break  open  any 
doors  in  order  to  such  entry  :  and  any  owner  or  other  person  that  hinders  or  obstructs 
any  workman  employed  for  any  of  the  purposes  aforesaid,  or  wilfully  damages  or 
injures  the  .said  work,  shall  incur  for  every  such  offence  a  penalty  not  exceeding  101., 
to  be  recovered  before  a  justice  of  the  peace."  Turning  again  to  the  interpretation 
clause,  I  find  "owner"  means  "every  person  in  possession  or  receipt  either  of  the 
whole  or  of  any  part  of  the  rents  or  profits  of  any  laud  or  tenement,  or  in  the  occupa- 
tion of  such  land  or  tenement  other  than  as  a  tenant  from  year  to  year  or  for  any  less 
tei'm,  or  as  a  tenant  at  will."  Such  being  the  meaning  of  "  owner,"  the  words  "other 
persons "  must  mean  other  persons  generally,  and  within  that  category  comes  the 
present  plaintiff'.  That  being  .so,  the  question  is,  whether  the  fact  of  ownership  makes 
any  difference,  or  whether  the  defendant  does  not  fill  the  two  characters  of  building 
owner  and  adjoining  owner.  The  notice  reiiuired  by  the  8.5th  section  is  to  be  given, 
not  to  the  occupier,  but  to  the  adjoining  owner.  There  is  nothing  in  the  act  which 
requires  any  notice  to  be  given  to  the  tenant.  There  being,  therefore,  no  adjoining 
owner  here  to  whom  a  notice  could  be  given,  no  notice  was  or  could  be  necessary, 
according  to  the  well-known  rule  of  construction,  that,  where  an  act  of  parliament 
enacts  that  something  shall  be  done  in  a  certain  way,  and  subject  to  a  condition,  giving 
the  matter  in  detail,  and  the  condition  cannot  in  the  [597]  particular  case  be  performed, 
it  need  not  be.  One  familiar  illustration  of  that  is,  the  case  of  an  appeal  being  given 
subject  to  certain  recognizances  being  entered  into  by  the  appellant,  which  has  been 
held  to  apply  to  corporations,  though,  as  they  cannot  enter  into  recogniiiances,  they 
cannot  perform  the  condition.  They  are  bound  only  to  do  what  by  their  peculiar 
constitution  they  can  do.  In  such  case  the  i)articular  intent  must  give  way  to  the 
general  intent  of  the  statute.  So,  here,  the  statute  deals  with  party  structures  between 
ditFerent  properties.  Ihc  expressions  it  uses  must  clearly  be  construed  so  as  to  apply 
to  party  structures  notwithstanding  the  prenuscs  on  both  sides  belong  to  the  same 
owner,  just  as  if  they  belonged  to  diflcrcut  owners.  [  therefore  think  tliei'c  is  nothing 
absurd  in  holding  that  the  defendant  may  fill  both  characters  ;  and  it  seems  to  me 
that  he  had  a  perfect  justification  under  the  83rd  section  for  what  he  did.  The  rule 
must  l)c  made  absolute. 

Byles,  J.  I  am  of  the  same  opinion.  Tiie  reasons  upon  which  the  judgment  of 
the  court  is  founded  having  Ijeen  so  fully  given  by  my  Lord  and  ray  learned  Brothers, 
I  do  not  think  it  necessary  to  add  anything. 

Rule  absolute  for  a  nonsuit. 

[598]     Bkowne  and  Anotiieu  c.  Sir  KoiiEUX  I'ltiCE,  Baronet.     June  iioth,  1858. 

[S.  C.  27  L.  J.  C.  1".  290;  4  Jur.  N.  S.  882;  6  W.  K.  72!.] 

The  defendant  by  deed  of  mortgage,  reciting  a  loan  of  12,.'")00l.  l>v  the  plaintill's  to  the 
defendant  upon  the  security  of  a  demise  of  the  dtifendaiit's  life-interest  in  certain 
proi)erly  and  a  conveyance  of  a  reversion  in  fee,  and  also  b\'  .i,  i)olicy  for  13,I)IK)1.  in 
the  Norwich  Union  Life-Assurance  OIHco,  payaljle  within  three  months  after  the 

C.  P.  XVIU.— 3'J* 
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death  of  the  defendant  "  in  case  he  should  leave  issue  male  by  his  then  present  wife 
living  at  his  death,' — the  defendant  covenanted  that  he  would  "  from  time  to  time 
during  his  natural  life,  and  so  long  as  the  said  sum  of  1 2,5001.,  or  any  part  thereof, 
or  any  interest  for  the  same,  should  remain  due  and  owing  on  the  said  security, 
continue  and  keep  on  foot  the  benefit  of  the  said  recited  policj'  of  assurance,  and 
pay  01-  cause  to  be  paid  the  yearly  and  other  premiums,  &c.,  and  would  not  permit 
or  sufler  or  do  any  act  wherein'  the  said  policy  might  be  forfeited  or  vacated,"  &c. 
The  deed  also  contained  a  proviso,  that,  in  case  the  defendant  should  neglect  to  pay 
the  premiums,  it  should  be  lawful  for  the  plaintiffs  to  pay  the  same,  and  to  charge 
the  payments  so  made  upon  the  hereditaments  therelw  chai-ged.  The  deed  contained 
no  covenant  by  the  defendant  to  re-pay  the  plaintiffs  the  sums  they  might  pay  to 
keep  the  policy  alive. — The  defendant  paid  the  interest  and  premiums  regularly 
down  to  the  year  1848,  but  since  that  time  (there  being  then  no  possibility  of  his 
having  any  i.ssue  by  his  then  wife)  he  had  discontinued  to  pay  the  premiums.  The 
annual  premiums  accruing  up  to  the  present  time  were  placed  to  the  credit  of  the 
office  in  an  account  kept  by  them,  called  their  "  Policy  Premium  Account,"  and 
regularly  debited  year  liy  j'ear  by  the  office  in  the  moi'tgage-account  of  the  defendant, 
according  to  the  practice  of  the  office, — but  the  defendant  had  no  notice  of  this  course 
of  dealing. — The  plaintiffs  having  brought  an  action  against  the  defendant  upon  his 
covenant  for  payment  of  the  premiums,  the  defendant  pleaded  payment  of  Is.  into 
court. — Upon  a  special  case  stating  these  facts, — Held,  that,  assuming  the  plaintiffs 
to  have  paid  the  premiums,  they  were  not  entitled  to  more  than  nominal  damages. 
— But,  semble,  that  the  course  of  dealing  stated  did  not  amount  to  evidence  that 
they  had  paid  them. 

This  action  came  on  for  trial  at  the  sittings  at  Westminster  after  last  Hilary  Term, 
when  a  verdict  was  entered  for  the  plaintiffs,  by  consent,  subject  to  the  opinion  of  the 
court  upon  the  following  case  : — 

The  first  count  of  the  declaration  stated  that  the  defendant  by  deed  of  mortgage, 
— reciting  that  the  plaintifis  and  Edmond  Wodehouse  and  Edward  Wenman  Martin 
(now  respectively  deceased)  had,  upon  his  application  and  i-equest,  agi-eed  to  advance 
and  lend  him  the  sum  of  12, -5001.  upon  the  terms  that  the  re-payment  thereof,  with 
interest  for  the  same  at  the  rate  of  51.  per  cent,  per  annum,  but  reducible  as  thereinafter 
mentioned,  should  be  secured  to  them  by  a  demise  of  the  messuages,  farms,  lands,  and 
hereditaments  therein  described  for  the  term  of  ninety-nine  years,  if  the  defendant 
should  so  long  live,  and  by  a  grant  and  conveyance  of  the  remainder  or  reversion  in 
fee  of  and  in  [599]  the  same  hereditaments  limited  to  him  by  a  certain  indenture  of 
settlement  therein  mentioned,  and  also  Ijy  the  policy  of  assurance  hereinafter  men- 
tioned, and  also  by  the  trusts,  power-s,  provisoes,  covenants,  and  agreements  therein- 
after contained  ;  and  also  reciting,  that,  by  a  policy  or  instrument  of  assurance,  under 
the  hands  and  seals  of  three  of  the  directors  of  the  Norwich  Union  Life-Assurance 
Society,  and  numbered  22,109,  and  bearing  date  the  31st  of  May,  1841,  the  sum  of 
13,0001.  had  been  assured  to  the  plaintifis  and  the  said  Edmond  AVodehouse  and 
Edward  A\'enman  Martin,  payalale  within  three  months  after  satisfactory  proof  of  the 
death  of  the  defendant,  in  case  he  should  leave  issue  male  by  his  then  present  wife 
living  at  his  death,  if  the  annual  premium  or  sum  of  2601.  therein  mentioned  should 
be  duly  paid  at  or  within  the  time  therein  appointed,  and  upon  other  the  terms  and 
conditions  in  the  said  policy  expressed, — the  defendant  covenanted  with  the  plaintifis 
and  the  said  Edmond  Wodehouse  and  Edward  Wenman  Martin,  that  he  would  from 
time  to  time  during  his  natural  life,  and  .so  long  as  the  said  sum  of  12,5001.,  or  any 
part  thereof,  or  any  interest  for  the  same,  should  remain  due  and  owing  on  the  said 
security,  continue  and  keep  on  foot  the  benefit  of  the  recited  policy  of  assurance,  and 
pay  or  cause  to  be  paid  the  yearly  and  other  premiums,  or  any  extra  premium  or  sum 
which  ought  to  be  paid,  for  the  purpose  of  continuing  and  keeping  on  foot  the  benefit 
thereof,  two  days  at  least  in  ever}'  year  liefore  the  same  should  become  due,  and  would 
deliver  the  receipt  or  receipts  for  the  same  respectively,  within  five  days  after  payment 
thei-eof,  to  them  the  plaintifis  and  the  said  Edmond  Wodehouse  and  Edward  \\'einnan 
Martin,  and  would  not  permit  or  sufi'er  or  do  any  act  whereby  the  said  policy  might 
be  forfeited  or  vacated  by  reason  or  means  of  his  neglect,  omission,  commission,  or 
default,  nor  do  [600]  or  suffer  or  cause  to  be  done  any  act,  deed,  matter,  or  thing 
whatsoever,  whereby  or  in  consequence  of  which  any  increased  rate  of  premium  should 
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become  payable  upon  or  in  respect  of  the  said  policy,  or  whereby  or  in  conse(iueuce 
whereof  the  same  should  be  released  or  discharged,  or  the  benefit  thereof  cease, 
determine,  or  be  lessened,  or  the  right  of  the  said  plaintiffs  and  Edmond  Wodehouse 
and  Edward  Martin  to  receive  the  said  sum  of  13,0001.  thereby  secured  be  in  any  way 
afl'ected,  impeached,  interrupted,  or  incumbered  ;  And  also  that,  by  another  deed  of 
mortgage, — reciting  that  the  defendant  had  occasion  for,  and,  upon  Ids  application  and 
request,  the  plaintifl's  and  the  said  Edmond  Wodehouse  and  Eclwaid  Wenman  Martin 
had  agreed  to  advance  and  lend  him,  the  further  sum  of  75001.,  upon  the  terms  that 
the  re-payment  thereof,  with  interest  for  the  same  at  the  rate  of  51.  per  cent,  per 
annum,  but  reducible  as  thereinafter  mentioned,  should  be  secured  to  them  by  a  further 
charge  upon  the  hereditaments  comprised  in  the  deed  in  the  first  count  mentioned, 
and  also  by  the  policy  of  assurance  hereinafter  mentioned  ;  and  reciting,  that,  by  a 
policy  or  instrument  of  assurance,  under  the  hands  and  seals  of  three  of  the  directors 
of  the  Norwich  Union  Life  Assurance  Society,  No.  22,401,  bearing  date  the  7th  of 
February,  1842,  the  sum  of  80001.  had  been  assured  to  the  plaintifl's  and  the  said 
Edmond  Wodehouse  and  Edward  Wenman  Martin,  payable  within  three  months  after 
satisfactory  proof  of  the  death  of  the  defendant,  in  case  he  should  leave  issue  male  by 
his  then  present  wife  living  at  his  death,  if  the  annual  premium  or  sum  of  IGOl.  therein 
mentioned  should  be  duly  paid  at  or  within  the  time  therein  appointed,  and  upon  other 
the  terms  and  conditions  in  the  said  policy  expressed, — the  defendant  covenanted  with 
the  plaintiff's  and  the  said  Edmond  Wodehouse  and  Edward  Weiniian  Martin  that 
[601]  he  would  from  time  to  time  during  his  natural  life,  and  so  long  as  the  said  sum 
of  75001.,  or  any  pai't  thei'eof,  or  any  interest  for  the  same,  should  remain  due  and 
owing  upon  the  now  reciting  security,  continue  and  keep  on  foot  the  benefit  of  the 
last-mentioned  policy  of  assurance,  and  paj'  or  cause  to  be  paid  the  yearly  and  other 
premiums  or  any  extra  pi'cmium  or  sum  which  ought  to  be  paid  for  the  purpose  of 
continuing  and  keeping  on  foot  the  benefit  thereof,  two  days  at  least  in  every  year 
before  the  same  should  become  due,  and  should  and  would  deliver  the  receipt  or 
receipts  for  the  same  respectively,  within  five  days  after  payment  thereof,  to  the 
plaintifl's  and  the  said  Edmond  Wodehouse  and  Edward  Wenman  Martin,  and  would 
not  permit  or  suffer  the  .said  policy  to  be  forfeited  or  vacated  by  reason  or  means  of 
his  neglect,  omission,  conmii.ssion,  or  default,  nor  do  or  sufl'ei',  or  cause  to  be  done, 
any  act,  deed,  matter,  or  thing  whatsoever  whereby  or  in  consequence  of  which  any 
increased  rate  of  premium  should  become  payaljle  upon  or  in  respect  of  the  said  policy, 
or  whereby  or  in  consecjuence  whereof  the  .same  should  be  I'cleased  or  discharged,  or 
the  benefit  thereof  cease  oi-  detei'mine  or  be  lessened,  or  the  right  of  the  plaintiff's  and 
the  said  Edmond  Wodehouse  and  Edward  Wenman  Martin  to  receive  the  said  sum  of 
80001.  thereby  secured  be  in  any  way  affected,  impeached,  interrupted,  or  incmnbered  : 
Averment,  that  the  said  principal  sums  of  12,5001.  and  75001.  were  still  due  and  owing 
upon  and  by  virtue  of  the  said  scvei'al  deeds,  and  that  the  defendant  did  not  continue 
and  keep  on  foot  the  benefit  of  the  said  several  i)olieies,  or  cither  of  them,  or  pay  or 
cause  to  be  paid  the  yearly  premiums  which  ought  to  lie  paid  for  the  [jurpose  of  "con- 
tinuing and  keeping  on  foot  the  benefit  thereof,  iiut,  on  the  contrary,  negleclerl  and 
refused  to  jiay  the  .said  ])remiunis,  foi' divers,  to  wit,  eight  years  next  before  this  [602] 
suit,  contrary  to  his  covenant  in  that  bch.alf ;  and  that,  by  reason  thereof,  the  same 
had  sevcially  been  kept  on  foot  liy  the  plaintiHs  and  the  said  Ivlmond  Wodehouse  and 
Edwai-d  Wenman  Martin  in  their  life-time,  antl  by  the  plaintiff's  since  theii'  decease: 
and  the  plaintiffs  claimed,  by  way  of  damages  for  the  amount  of  the  said  animal 
premiums,  and  interest  thereon,  .'30,0001. 

The  defendant,  by  J.  L.  T.,  his  attorney,  brought  into  court  the  sum  of  Is.,  and 
said  the  same  was  enough  to  satisfy  the  claim  of  tlie  plaintiff's  in  respect  of  the  matter 
therein  pleaded  to. 

The  plaintiff's  said  tliat  the  sum  was  not  enough  to  .satisfy  tl'.e  claim  of  the  ]ilaiiiliM's 
in  respect  of  tlie  matter  pleaded  to  by  the  defendant.      Issue  thereon. 

The  plaintiff's  ai-c,  and  were  at  the  respective  dates  of  l\w,  mortgages  and  policies 
in  the  declaration  mentioned,  trustees  of  the  Norwich  Union  Life  Assurance  Society, 
and,  as  such,  were  ])artics  to  the  said  deeds  and  policies,  .■dthougli  not  so  described  in 
either.  The  full  premimns  payable  in  respect  of  the  .said  two  policies  were  paid  by 
the  defendant  up  to  and  inclusive  of  the  year  1845  In  that  year,  the  dii'eetors  of 
the  said  society  consented,  upon  the  application  of  the  defendant,  to  reduce  the  future 
premiums  by  one  half.     The  annual  premiums  on  the  policies  so  reduced  were  paid 
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by  the  defeiidiiut,  either  to  the  Loudon  agent  of  the  society  or  to  the  secretary  at 
Norwich,  up  to  and  inclusive  of  the  year  1848.  Since  that  time,  no  payment  has  been 
made  on  account  thereof  by  the  defendant,  but  the  annual  premiums  accruing  up  to 
the  date  of  this  action  have  been  placed  to  the  credit  of  the  said  society  in  an  account 
kept  by  them,  called  their  policy  premium  account,  and  regularly  debited  year  by  year 
bv  the  said  society  to  the  mortgage  account  of  the  defendant,  according  to  the  practice 
in  their  office.  When  a  policy  has  become  lapsed,  or  has  been  surrendered  or  [603] 
cancelled,  the  practice  of  the  said  society  is,  to  make  a  note  to  that  effect  in  the  margiu 
of  the  pulic}'  register-book  ;  and,  from  that  time,  no  entry  or  debit  is  made  of  the 
annual  premiums.  There  is  no  evidence,  save  as  appears  herein,  that  the  defendant 
had  any  notice  or  knowledge  of  the  above-mentioned  practice,  or  of  the  fact  of  its 
being  acted  upon.  No  such  note  has  been  made  with  reference  to  either  of  the  policies 
in  question  ;  but,  on  the  contrary,  the  annual  premiums  have  been  regularly  credited 
and  debited  in  manner  hereinljcfore  mentioned ;  and,  in  the  declaration  of  a  bonus  for 
the  years  1851  and  1856,  the  said  policies  were  treated  in  the  books  of  the  company 
as  existing  contracts,  and  proportionate  additions  made  to  each  policy  in  the  same 
manner  as  for  the  years  18'41  and  1846.  There  is  no  evidence  that  the  defendant 
knew  that  the  policies  were  so  treated. 

The  material  provisions  in  the  mortgage-deed  (a  copy  of  which  accompanied  and 
was  to  form  part  of  the  case)  were  as  follows  : — 

"And  the  said  Sir  Kobert  Price  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  and  agree  with  the  said  Horatio,  Lord  Walpole,  Edmund 
Wodehouse,  Edward  Wenman  Martin,  and  William  John  Utten  Browne,  their 
executors,  administrators,  and  assigns,  that  he  the  said  Sir  Kobert  Price,  his  executors, 
administrators,  or  assigns,  some  or  one  of  them,  shall  and  will  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  Horatio,  Lord  Walpole,  E.  Wodehouse,  E.  W.  Martin, 
and  W.  J.  U.  Browne,  or  the  survivors  or  survivor  of  them,  their  or  his  executors, 
administrators,  or  assigns,  the  said  principal  sum  of  12,5001.  and  interest  for  the  same 
at  the  rate  of  51.  for  lOOl.  for  a  year,  on,"  &c. 

•'  And  further,  that  the  said  recited  policy  of  assurance  is  a  good,  valid,  and  sub- 
sisting policy  for  the  full  [604]  amount  of  the  said  sum  of  1:3,0001.  thereby  secured, 
and  that  the  said  Dame  Mary  Ann  Eliaibeth  Price,  his  wife,  is  now  in  the  forty-fourth 
year  of  her  age,  and  that  she  is  not  now  enceinte  ;  and  that  he  the  said  Sir  Kobert 
Price  shall  and  will  from  time  to  time  during  his  natural  life,  and  so  long  as  the  said 
sum  of  12,5001.,  or  any  part  thereof,  or  any  interest  for  the  same,  shall  remain  due 
and  owing  on  this  security,  continue  and  keep  on  foot  the  benefit  of  the  said  recited 
policy  of  assurance,  and  pay  or  cause  to  be  paid  the  yearly  and  other  premiums,  or 
anv  extia  premium  or  sum  which  are  or  ought  to  be  paid  for  the  purpose  of  continu- 
ing and  keeping  on  foot  the  benefit  thereof,  two  days  at  least  in  every  year  before  the 
same  shall  become  due,  and  shall  and  will  deliver  the  receipt  or  receipts  for  the  same 
respectively  within  five  days  after  payment  thereof  to  them  the  said  Horatio,  Lord 
Wal])ole,  E.  Wodehouse,  E.  W.  Martin,  and  W.  J.  U.  Browne,  their  executors,  adminis- 
trators, or  assigns,  and  shall  not  nor  will  permit  or  suffer  or  do  any  act  whereby  the 
said  policy  may  be  forfeited  or  vacated  by  reason  oi'  means  of  his  neglect,  omission, 
commission,  or  default,  nor  do  or  suffer,  or  cause  to  be  done,  any  act,  deed,  matter,  or 
thing  whatsoever  whereby  or  in  consequence  of  which  any  increased  rate  of  premium 
shall  become  payable  upon  or  in  respect  of  the  said  policy,  or  whereby  or  in  conse- 
quence of  which  the  same  policy  shall  or  may  be  released  or  discharged,  or  the  benefit 
thereof  cease,  determine,  or  be  lessened,  oi'  the  right  of  the  said  Horatio,  Lord  Walpole, 
E.  ^\'odehouse,  E.  W.  Martin,  and  W.  J.  U.  Browne,  their  executors,  administrators, 
or  assigns,  to  receive  the  said  sum  of  13,0001.  thereby  secured,  be  in  any  way  affected, 
impeached,  interrupted,  or  incumbei'cd,"  &c. 

"  And  also  that,  in  case  the  said  Sir  Kobert  Price  shall  neglect  or  refuse  to  pay 
any  such  premiums  as  [605]  aforesaid  on  the  said  recited  policy,  or  to  deliver  the 
receipt  or  receipts  for  the  same  ;is  aforesaid,  or  shall  cause  or  suffer  the  said  policy  to 
be  forfeited  or  vacated  contrary  to  his  covenant  hereinbefore  contained,  it  shall  be 
lawful  for  the  said  Horatio,  Lord  Walpole,  E.  \A'odehouse,  E.  W.  Martin,  and  W".  J.  U. 
Browne,  and  the  survivors  and  survivor  of  them,  their  or  his  executors,  administrators, 
or  assigns,  to  pay  such  premium  as  aforesaid,  or,  as  the  case  may  require,  to  effect  any 
other  policy  or  policies  on  the  life  of  the  said  Sir  Kobert  Price  for  any  sum  or  sums  of 
money  not  exceeding  the  said  sum  of  13,0001.,  and  to  continue  and  keep  on  foot  the 
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benefit  of  the  said  polic}'  oi-  jiolicies  respectively  :  and  that  all  and  every  the  sum  and 
sums  of  money  \\h\ch  shall  ho  so  paid  liy  the  said  Horatio,  [,ord  Walpole,  E.  Wode- 
house,  K.  W.  Martin,  aTid  W.  .1.  V .  Browne,  or  the  survivors  oi'  survivoi-  of  them,  their 
or  his  executors,  administrators,  or  assigns,  for  or  in  respect  of  the  said  recited  policy, 
or  of  any  such  renewed  policy  or  policies,  or  for  or  on  account  of  such  extra  or 
additional  premium  or  pi-emiums  as  aforesaid,  with  interest  for  the  same  at  the  rate 
aforesaid,  shall  be  and  the  same  are  hereby  chai'ged  upon  the  said  hereditaments 
hereby  respectively  demised  and  granted  and  conveyed,  or  intended  so  to  be,  and 
upon  every  such  policy  as  aforesaid,  and  shall  be  raisable  and  payable  and  paid  out 
of  any  moneys  to  arise  or  be  received  under  or  by  virtue  of  these  presents,  or  any  of 
the  powers  or  trusts  hereinafter  contained  ;  and  that  the  said  hereditaments  and 
premises,  or  the  said  policy  or  policies,  shall  not  be  redeemed  or  redeemable  at  law  or 
in  equity  until  payment  to  the  said  Horatio,  Lord  AValpole,  E.  Wodehouse,  E.  W. 
Martin,  and  W.  J.  U.  Browne,  or  the  survivors  or  survivor  of  them,  their  or  his 
executors,  administrators,  or  assigns,  not  only  of  the  said  sum  of  12,5001.  and  the 
interest  thereof,  but  also  of  all  such  [606]  sum  or  sums  of  money  as  they  or  he  shall 
pay  in  respect  of  any  such  assurance  or  premiums  as  aforesaid,  with  lawful  interest 
for  the  same." 

The  whole  of  the  mortgage  money,  and  a  larger  arrear  of  interest  still  remain  duo. 

The  following  applications  were  made  for  interest  and  premiums,  and  the  following 
answers  returned  : — 

Sir  Samuel  Bignold  to  Sir  Robert  Price. 

"Norwich,  January  26th,  1850. 
"  My  dear  Sir  Robert, — I  am  afraid  you  must  be  ill,  or  you  would  not  have  passed 
the  time  of  payment  of  your  interest  without  a  word  of  remark.  There  is  now,  or  in 
a  few  days  there  will  be,  a  year  due,  besides  an  arreai'  of  the  insurance  on  the  com- 
muted scale.  The  directors  remarked  the  other  day  on  this  state  of  things,  and  said 
some  steps  must  l)e  taken.  I  do  not  think  there  is  any  time  to  be  lost,  if  you  wish  to 
prevent  any  interference  of  a  receiver.  Pray  let  me  hear  from  you. — Yours 
faithfully,  "  Samukl  Bignold." 

Sir  Samuel  Bignold  to  Sir  Robert  Price. 

"Norwich,  May  17th,  1850. 
"Dear  Sir  Robert, — The  state  of  your  account  is  so  greatly  out  of  order,  the 
interest  due  in  February  last  being  still  unpaid,  that  the  directors  will  be  certain  to 
take  some  decisive  steps,  which  I  fear  may  be  annoying  to  you  :  but  I  am  altogether 
unable  to  stop  it,  except  by  the  announcement  that  I  have  received  4061.  lis.  The 
insurance  premium  on  the  reduced  scale  is  long  over  due. — Yours  truly, 

"SaMUEI,  BlGNUI.D." 

Sir  Robert  Price  to  Sir  Samuel  Bignold. 

"  May  25.  Saturday  evening. 
"My  dear  Sir, — -I  am  much  obliged  by  tiie  frienilly  [607]  warning  you  have  given 
me.  It  is  too  true  that  my  ditliculties  are  not  yet  over ;  for,  the  depression  in  that 
unfortunate  iron  trade  is  gieater  than  ever,  which  makes  it  next  to  an  impossibility 
foi-  me  to  meet  my  engagements  with  that  ])unctuality  which  I  am  well  aware  ought 
to  pievail.  I  trust,  however,  1  shall  lie  aide  to  make  a  reuiittance  early  in  the  next 
month  :  and,  in  the  mean  tinu^,  I  hope  for  the  contiiniance  of  that  indulgence  which 
I  have  before  leceived  from  the  directors.  I  write  too  late  for  the  post ;  but  I  shall 
put  it  into  the  ottice,  that  it  may  go  by  the  early  mail  on  Monday.  I  should  have 
written  soonei-,  in  reply  to  your  obliging  Icttei',  but  I  was  in  hopes  by  this  time  to 
have  been  able  to  have  sent  accompanying  diaft. — Yours  very  truly, 

"  Hdl'.KlJT  PuK'K.' 

Sir  Robert  Price  to  Sir  Samuel  Bignold. 

"August  1,  1850. 
"  My  dear  Sir, — I  send  you  .3001.   on  accoiuit ;  and  I  ti'ust  in  the  course  of  the 
week  to  forward  the  lOGl.  lis.     I  am  aware  that  oven  then  1  shall  bo  indebted  to  the 
indulgence  of  your  board  ;  but  indeed  I  believe,  as  it  is  the  kindest,  so  it  is  (lie  best 
course  for  them  to  pursue  at  the  present  time. — Yours  very  truly, 

"  KOBKUT    PKICK." 
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Lady  Price  lias  nevur  had  any  issue,  and  has  never  been  enceinte.  She  is  now  in 
the  sixty-first  j^ear  of  her  age. 

In  the  year  181-9,  the  defendant  stated  to  the  directors  of  the  Norwich  Union 
Office,  that,  in  his  opinion,  there  was  no  possibility  of  his  wife,  who  was  then  in  the 
fifty-third  year  of  her  age,  having  any  issue,  and  requested  them  to  forego  the  payment 
of  any  further  premiums  ;  but  the  flireetors  refused  so  to  do,  and  also  [608]  refused 
to  make  any  fuither  reduction  in  the  rate,  and  insisted  on  the  policies  being  maintained 
at  the  rate  settled  in  184.5.  The  defendant  died  on  the  -Jth  of  November,  1857  ;  but 
this  fact  is  not  to  prejudice  the  proceedings  in  the  action. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiflfs  are,  under  the 
circumstances,  entitled  to  i-ecover  in  this  action  more  than  nominal  damages  :  if  not, 
the  verdict  to  be  entered  for  the  defendant ;  if  they  are,  the  verdict  for  the  plaintiffs 
is  to  stand,  for  such  sum  as  the  court  shall  think  fit.  The  court  is  to  have  the  same 
power  of  drawing  inferences  as  a  jury. 

Lush,  Q.  C.  (with  whom  was  Cleasby),  for  the  plaintiffs  (a).     The  true  measure  of 
damages  in  this  case  is,  the  amount  of  the  premiums  stipulated  for  by  the  policy. 
The  position  of  the  plaintiffs  is  this,  they  have  kept  alive  the  policy  against  them- 
selves, .so  that,  if  the  event  insured  against  happened,  they  would  have  been  called 
upon  to  pav  the  13,0001.     The  only  measure  of  damages  must  be  what  the  parties 
themselves  have  agreed  for.     If  the  policy  had  been  effected  in  any  other  office,  and 
the  plaintiffs  had  paid  the  premiums,  the  measure  of  damages  clearly  would  have  been 
the  amount  they  had  paid.     [Williams,  J.     Suppose  there  were  two  covenants, — one 
to  pay  the  premiums, — the  other  that  the  covenantees  might  pay  them  on  the  default 
of  the  covenantor,  and  recover  the  amount  from  him  :  if  the  covenantees  entitled  them- 
selves to  claim  upon   the  second  covenant,  could  they  recover  more  than  nominal 
damages  upon  the  first?]     That  would  be  like  the  case  of  JVarhurg  v.  Tucker,  5  Ellis 
&  B.  384,  where  the  court  [609]  of  Queen's  Bench  held  that  the  plaintiff  was  entitled 
to  recover  in  respect  of  both  covenants.     [Williams,  J.     The  ground  of  the  decision 
there  was,  that  the  bankruptcy  and  certificate  of  the  covenantor  did  not  discharge 
him  from  the  plaintiff's  claim  for  a  breach  of  either  covenant, — the  sum  not  being 
a  debt  payable  upon   a  contingency  within   the   l77th  section  of  the   bankrupt  act, 
12  &  13  Vict.  c.  106,  nor  a  liability  to  pay  money  upon  a  contingency  within  s.  178. 
In   Ycmng  v.   Jrinler,  16  C.  B.  401,  where  the  covenants  were  similar,  this  court  held 
that  the  defendant  was  discharged,  by  virtue  of  ss.    1 78,  200,  fi-om  liabilitj'  for  the 
breach  of  the  first  covenant,  but  not  as  to  the  second.     In  the  course  of  the  argument 
in  the  latter  case,  Maule,  J.,  observes, — "Suppose  the  second  covenant  had  not  been 
there  at  all,  the  non-payment  of  the  premiums  by  the  bankrupts  would  have  been  a 
breach  of  the  first  covenant.     What  damages  would  the  plaintiff  have  been  entitled 
to  in  that  case'!"     According  to  the  report  in  16  C.  B.  417,  the  answer  given  by  the 
learned  counsel  was,  "  Nominal  damages  would  be  all  he  could  recover  on  the  first 
breach."     In  the  report  in  the  24  Law  Journ.,  C.  P.  217,  the  answer  is  thus  stated, — 
"Only  the  sum  actually  paid  bj'  the  plaintiff  to   keep  the  policies  on   foot."]     As 
reported  in  the  last-mentioned  book,  the  counsel  is  made  to  say  precisely  what  the 
contention  here  is,  viz.  that  tliere  was  a  fixed  and  ascertained  amount  of  damages. 
In    IFarhurg   v.    Tnrker,  the   court  of   Queen's  Bench   held   that   neither   claim    was 
provable.     The  Exchequer  Chamber  gave  no  judgment  as  to  the  second  covenant, 
and  the  record  now  stands  with  a  judgment  on  the  first  (which  is  like  the  covenant 
here),  with  damages  to  the  full  amount  of  the  premiums.*    [Crowder,  J.    The  amount 
of   damages  was  not  before  the  court  of   error.     Williams,  J.     They  were  assessed 
by  consent.]     All  we  know  of  the  case  is,  that  [610]  tlie  plaintiff's  claim  was  not 
confined  to  nominal  damages.     [Williams,  J.     If  it  is  to  be  taken  that  the  defendant 
was  liable  for  the  amount   of   the    premiums   paid,  the   decision  that  it  was  not  a 
contingent  liability  to  pay  money  was  wrong.     The  case,  however,  is  no  authority 
at  all.     We  do  not  know,  neither  did    the   Exchequer  Chamber,  what  the  circum- 
stances were.']     The  plaintiffs,  it  is  submitted,  are  entitled  to  a  full  indemnity  for 
having  kept  the  policy  alive.     [Crowder,  J.     How  do  they  keep  the  policy  alive'?] 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiffs  was  as  follows  : — 
"  That  the  propei'  measure  of  damages  is  the  amount  of  the  premiums  in  arrear,  and 
interest  thereon  at  .51.  per  cent,  per  annum." 

*  See  JVarhirg  v.  Tucker,  28  Law  J.,  Q.  B.  56. 
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By  doing  that  which  is  equivalent  to  payment  of  the  premiums.  They  credit  the 
premium  account  and  debit  themselves.  It  is  the  same  as  if  they  had  lent  the 
money  to  Sir  Robert  Price  with  one  hand,  and  received  it  from  him  with  the  other. 
The  damages,  therefoi-e,  which  they  have  sustained  are,  the  aggregate  of  the 
premiums  which  he  had  agreed  to  pay  for  the  risk  which  they  have  undertaken. 
[Crowder,  J.  What  difficulty  was  there  in  inserting  a  covenant  to  re-pay?]  This, 
it  is  submitted,  is  a  co\enant  to  re-pay.  Sir  Robert  I'rice  covenants  to  pay  the 
annual  preniium.s;  and  the  plaintiffs  have  a  remedy,  in  case  of  default,  by  charging 
the  payments  to  the  land.     If  the  policy  takes  eflect,  the  laud  is  of  no  value. 

Manisty,  Q.  C.  (with  whom  was  Russell),  contra  (a).  The  covenant  is,  to  continue 
and  keep  on  foot  the  benefit  of  the  policies,  and  pay  or  cause  to  be  paid  the  yearly  or 
other  premiums  for  that  purpose;  and  the  breach  as.signed  is  that  the  defendant  did 
not  continue  and  keep  on  foot  the  benefit  of  the  policies,  or  pay  or  [611]  cause  to  be 
paid  the  premiums, — by  reason  whereof  they  had  lieen  kept  on  foot  liy  the  plaintiffs. 
Now,  what  damages  have  the  plaintiff's  sustained  by  keeping  the  policies  on  foot? 
They  have  paid  nothing ;  they  have  merclv  made  certain  entries  in  a  ledger.  What 
is  the  value  of  the  risk  which  the  plaintiffs  have  incurred  in  consequence  of  the 
defendant's  failure  to  keep  the  policies  on  foot !  Absolutely  none.  By  the  terms 
of  the  policy,  the  company  were  to  pay  13,(X)01.  in  the  event  of  Sir  Robert  Price 
dying  and  leaving  a  son  by  his  then  wife,  whose  age,  as  stated  in  the  case,  was 
fifty  three.  If  Lady  Price  had  been  eighty-thiee,  it  would  have  been  all  the  same : 
the  damages  never  would  have  been  diminished  by  the  diminution  of  the  risk.  The 
case  which  approaches  nearest  to  this  is.  The  Natiomil  Assurance  and  Investment 
Association  v.  Best,  2  Hurlst.  &  N.  605.  There,  the  plaintiffs  lent  the  defendant  6001. 
on  the  security  of  an  indenture  whereby  two  policies  of  insurance  were  charged  with 
the  payment  of  the  principal  monej'  and  interest.  The  indenture  contained  a 
covenant  by  the  defendant  to  pay  the  premiums  of  the  policies.  By  their  terms,  the 
policies  only  remained  in  force  provided  the  premiums  were  paid  eveiy  year.  The 
defendant  paid  the  first  year's  premium  only,  and  the  plaintiffs  sued  him  on  his 
covenant  foi-  non-payment  of  the  three  subsequent  years'  premiums  :  and  the  court 
held,  that,  as  it  did  not  appear  that  the  plaintiffs  had  sustained  any  loss  by  the 
defendant's  neglect  to  keep  up  the  policies,  the  measure  of  damage  was  not  the 
amount  of  the  three  year's'  premiums,  but  that  the  plaintiffs  wer'e  entitled  to  nominal 
damages  only.  Pollock,  C.  B.,  in  giving  judgment,  there  says  :  "  It  is  clear'  that  the 
amouirt  of  the  premiums  is  not  the  criterion  of  damage  The  pi'emiums  rrot  hiving 
beeir  paid  bv  the  covenantors,  if  the  covenarrtccs  had  paid  them  irr  order  to  keep  up 
the  [612]  ])olicy,  or,  for  their  own  security,  had  effected  arrother'  policy,  ther'e  might 
have  lieen  gr'ound  for'  substantial  damages;  but  her'o  thci'e  was  rrothirrg  birt  the  loss 
of  the  .security  ;  and  it  does  not  appear  that  any  actiral  irrjur-y  was  sustained  by  the 
plaintiil's  irr  conscciuence  of  that.  The  plairrtiffs  have  rrot  put  rrs,  rror  did  they  put 
the  jur'y,  irr  a  situatiorr  to  estimate  what  darrrages  they  ar-c  errtitled  to,  if  the  amourrt 
of  the  premirrms  does  rrot  furnish  the  critcriorr.  As  the  court  carirrot  srrbstitute  arry 
other'  nreasur'c  of  darrrages,  we  think  that  orr  the  fir'st  coirrrt  the  plairrtill's  ar'c  errtitled 
to  iromirral  damages  orrly."  [WiUiarrrs,  .1.  The  difficrrlty  I  feel  is,  that  the  plairrtrlls 
have  done  rrothing  urrder'  the  arrthor'ity  of  the  deferrdarrt :  but,  what  thoy  have  done 
is  pirr'suarrt  to  the  provisiorrs  of  the  nrortgage  deed.  I  thirrk  their  orrly  r'crued}'  is 
that  which  is  pointed  out  liy  the  deed,  ^\'e  must  hoar  what  Mr.  Lush  has  to  say 
upon  this  poirrt.] 

Lush.  The  defendant  coverrants  absolutely  to  keep  alive  the  policies,  atrd  to  pay 
the  yearly  premirrnrs.  It  is  as  if  he  had  covcrrarrted  to  pay  tlie  plairrtiffs  a  giverr  srrm 
evcr'y  year  so  lorrg  as  the  mor'tgage  dcl)t  shorrlil  r'cmairr  uri[)aid,  irr  which  case  it  is 
clear'  that  the  [rlairrtill's  woirld  be  errtitled  to  r'ecover'  what  the  deferrdarrt  hail  agr'ced 
to  pay.  [W'illcs,  ,1.  The  coverrarrt  is,  for  paymerrt  of  the  premirrms  to  the  Xor'wich 
Urriorr  Life-Assrrr'ance  Society,  rrot  lo  the  jrlairrtill's.  |  The  plairrtill's  are  the  repr'C- 
sentatives  of  the  Xor'wich  Uniorr  Life-Assirr'.rrrcc  Society.  The  case  so  tirids.  Althoirgh 
techrrically  called  darrrages,  the  sirrrr  tire  jilaint ill's  are  errtitled  to  r'ecover'  irr  the  action 
would  be  the  anrourrt  of  the  pr'emiirnrs.     [Williams,  J.     According  to  yortr  argumorrt, 

{a)  The  point  mar-ked  for  argument  on  the  pai't  of  the  deforrdant,  wa-s, — "That 
the  plairrtill's  ar'C  orrly  errtitled  to  rromirral  damages,  arrd  that,  havirrg  [raid  Is  irrto 
corrrt,  jirdgnrerrt  ought  to  be  giverr  irr  his  favorrr'." 
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the  plaintiffs  might  recover  the  iuiioiint  of  the  premiums  in  this  action,  even  tliough 
the  mortgage  might  he  an  ample  security.]  That  no  doubt  is  so.  But  the  stipulation 
[613]  that  the  plaintiffs  should  be  at  liberty  to  add  to  the  mortgage-debt  the  amount 
of  any  premiums  they  might  pay  for  the  purpose  of  keeping  the  policies  on  foot, 
cannot  affect  the  construction  of  the  defendant's  absolute  covenant  to  pay  the 
premiums  himself  for  that  purpose.  The  same  argument  would  equally  apply  to 
the  covenant  for  payment  of  the  interest  on  the  sums  advanced.  [Crowder,  J.  All 
difficulty  would  have  been  avoided  if  the  deed  had  contained  a  covenant  on  the  part 
of  the  defendant  to  re-pay  any  premiums  which  the  plaintiffs  might  be  called  upon 
to  pay.]  The  question  i.s,  whether  such  a  covenant  was  necessary.  The  covenant  of 
the  defendant  to  pay  the  premiums  gives  the  plaintiffs,  without  more,  authority  to 
keep  up  the  policies  if  the  defendant  omits  to  do  so.  In  the  case  of  a  mortgage  of 
a  leasehold  house,  with  an  assignment  of  a  fire-polic)',  and  a  covenant  by  the  mort- 
gagor to  keep  up  the  policy,  the  mortgagee  would  be  entitled  to  pay  the  premium 
if  the  mortgagor  failed  to  do  so  (a),  and  the  amount  paid  by  him  for  that  purpose 
would  be  the  measure  of  damages  in  an  action  for  the  breach  of  that  covenant. 
What  distinction  is  there  between  that  case  and  this  ?  In  Hey  v.  JFyclie,  2  Gale  &  D. 
569,  the  plaintiff,  a  lessee  under  covenant  to  insure  against  fire  in  his  own  name  and 
that  of  the  lessor  jointlv,  assigned  to  the  defendant,  who  covenanted  to  keep  the 
covenants  in  the  lease.  The  defendant  having  neglected  to  keep  up  a  fire-policy 
which  had  been  effected,  the  plaintiff  effected  a  fresh  one,  but  in  his  own  name  only. 
No  fire  happened.  The  plaintiff'  brought  covenant  against  the  defendant  for  neglect- 
ing to  insure  ;  and  the  defendant  pleaded  payment  of  one  faithing  into  court.  The 
court  of  Queen's  Bench  held,  that,  though  the  plaintiff'  [614]  had  no  claim  to  be 
indemnified  specifically  for  the  sum  expended  by  him  in  effecting  the  fresh  policy, 
the  jury  wei-e  at  libei'ty  to  award  more  than  nominal  damages  for  the  risk  to  which 
he  had  been  exposed  by  the  defendant's  default.  [Williams,  J.  That  is  a  very  odd 
case.  What  materials  has  the  court  for  estimating  the  damages  between  nominal 
and  the  amount  of  the  pi'emiums  1]  Suppose,  in  the  case  put,  the  premises  were 
destroyed  by  fire,  and  neither  partj^  had  kept  up  the  policy,— might  not  the  jury, 
in  an  action  against  the  mortgagor  upon  his  covenant,  reasonably  sav  that  the 
mortgagee  was  not  entitled  to  recover  the  full  value  because  he  had  omitted  to 
avail  himsel  of  the  alternative  of  keeping  up  the  policy  himself?  The  circumstance 
of  the  deed  in  this  case  providing  a  cumulative  remedy  cannot  affect  the  construc- 
tion of  the  other  covenants.  [Crowder,  J.  Then  you  would  say  that  a  covenant 
by  the  mortgagoi-  to  re-pay,  would  be  mere  surplusage?]  It  would  be  uimecessary, 
in  a  case  like  this ;  though  JFarburg  v.  Tucker,  5  Ellis  &  B.  384  shews  that  in  some 
cases  it  might  be  useful. 

Williams,  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment  in  this 
ease, — that  is  to  say,  I  am  of  opinion  that  no  further  damages  are  recoveralile  in  this 
action  than  the  nominal  damages  which  have  been  paid  into  court.  The  case  has 
been  presented  by  Mr.  Lush  in  two  points  of  view.  He  has  contended,  in  the  first 
place,  that  the  covenant  for  the  breach  of  which  the  action  is  brought  ought  to  be 
regarded  as  a  covenant  to  pay  the  annual  premiums  to  the  plaintiff's,  and  that  the 
measure  of  damages  for  a  failure  to  pav  such  premiums  would  be  the  amount  of  the 
premiums  themselves.  I  am  clearly  of  opinion  that  this  covenant  cannot  either 
directly  or  indirectly  be  looked  upon  as  a  covenant  to  paj'  the  pi-emiums  to  the 
plaintiffs,  because  [615]  the  plaintiff's  themselves  are  the  assured  in  the  policy.  There 
can  be  no  substantial  difference  between  the  case  as  it  now  stands  and  what  it  would 
have  been  if  the  policy  had  been  effected  with  a  third  party,  and  the  defendant, 
having  assigned  the  policy  to  the  plaintiff's,  had  covenanted  to  keep  it  up.  The 
plaintiffs,  as  it  seems  to  me,  stand  precisely  in  the  same  position,  as  regards  the 
question  before  us,  as  if  they  had  been  the  assignees  of  a  policy,  with  the  usual 
covenant  on  the  part  of  the  assignor  to  keep  the  policy  alive  by  payment  of  the 
premium.  That  being  so,  the  question  is  what  damages  have  the  plaintiffs  sustained 
liy  the  breach  of  that  covenant?  Treating  it  as  a  covenant  to  pay  the  premiums  to  a 
third  party,  Mr.  Lush's  argument  is  this, — that  the  position  of  the  plaintiff's  is  analogous 
to  that  of  the  mortgagee  of  a  house,  the  mortgage  being  to  secure  a  debt,  and,  being 

(o)  He  might  be  bound  to  do  so,  as  well  as  to  repair  the  premises,  pursuant  to 
the  covenants  of  the  mortgagor's  lease. 
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Hccompaiiied  liy  an  assigiiniciit  of  a  policy  of  insurance,  witli  u  i;o\  enanL  on  the  part 
of  the  debtor  to  keep  the  policy  on  foot :  and  it  is  said,  tiiat,  in  that  case,  if  the 
mortgagee,  on  the  default  of  tlie  mortgagor,  were  to  pay  the  premiums,  he  might 
in  an  action  upon  the  covenant  recover  the  amount  he  h;Kl  paid  for  that  purpose.  It 
is  further  urged,  that,  in  substance,  that  which  was  done  by  the  plaintitts  here 
amounts  to  payment  of  the  premiums,  and  that  the  damages  must  be  measured  by 
the  payments  so  made.  It  is  iiiniecessary  to  decide  whethci',  contrary  to  the  wishes, 
or  without  the  authority,  of  the  debtor,  the  creditor  has  a  right  to  pay  the  premiums 
and  claim  to  recover  the  amount  as  damages,  or  whether  the  debtor  has  not  a  right  to 
say  that  he  elects  to  allow  the  security  to  drop,  because  heie  the  deed  has  provided 
for  the  very  thing  which  has  happened.  This  is  not  like  the  case  where  the  exact 
sum  paid  by  the  assignee  for  premiums  would  be  recoverable, — as,  where  the  assign- 
ment contains,  besides  the  cove-[616]-nant  by  the  assignor  to  pay  the  premiums,  a 
fmther  covenant,  that,  on  failure  of  the  assignor  to  make  the  payments,  the  assignee 
may  make  them  for  him  and  be  reimbursed.  So  far  from  its  being  a  case  of  that  sort, 
the  silence  of  the  deed  in  that  respect,  and  the  provision  that  a  particular  mode  shall 
1)6  adopted  for  securing  to  the  plaintiffs  the  sums  they  may  pay  for  keeping  the  policies 
alive,  amount  in  effect  to  an  agreement  that  those  sums  shall  not  be  re-paid,  but  shall 
be  tacked  to  the  mortgage-debt.  It  seems  to  me  that  the  parties  having  prescribed 
what  shall  be  the  consequences  which  are  to  result  from  a  failure  on  the  defendant's 
part  to  perform  his  covenant  to  i)ay  the  premiums,  the  plaintiffs'  remedy  must  be  con- 
fined to  that,  and  that  they  caiuiot  sue  for  the  sums  they  have  paid,  but  can  only 
treat  them  as  part  of  the  mortgage-debt. 

Crowdkk,  J.  I  also  am  of  opinion  that  our  judgment  must  be  for  the  defendant. 
I  can  see  nothing  to  entitle  the  plaintift's  to  recover  any  further  damages  in  respect  of 
the  breach  of  covenant  declared  on  than  the  sum  which  has  been  paid  into  court ;  and 
I  rest  my  judgment  entirely  upon  the  language  of  the  deed.  In  the  first  place,  I 
think,  we  must  look  at  the  case  as  if  the  insurance  had  been  effected  with  another 
office,  and  the  plaintiffs,  as  assignees  of  the  policy,  had  paid  the  premiums  on  the 
defendant's  default.  The  omission  of  the  defendant  to  keep  the  policy  on  foot, 
luidoubtedly  was  a  breach  of  his  covenant,  for  which  the  plaintiffs  would  be  entitled 
to  maintain  an  action.  But,  when  we  are  considering  what  damages  the  plaintiffs  are 
to  recover,  we  must  not  overlook  the  other  provisions  of  the  deed.  It  is  commonly 
the  case,  that,  in  addition  to  the  covenant  on  the  pait  of  the  assignor  to  keep  up  the 
policy,  a  power  is  reserved  to  the  assignee  himself  to  pay  the  premiums  on  the  assignor's 
default,  and  a  [617]  further  covenant  on  the  part  of  the  latter  to  re-pay  the  sums 
which  should  be  so  paid  by  the  former.  If  the  deed  now  under  consideration  had 
contained  such  a  covenant  as  that,  the  plaintiffs  would  have  licon  entitled  to  recover 
all  sums  necessarily  expended  by  them  for  the  purpose  of  keeping  the  policy  alive. 
But  not  only  does  this  deed  contain  no  such  covenant,  there  is  an  express  stipulation, 
that,  in  ca.se  the  defendant  shall  neglect  to  pay  the  premiums,  it  shall  be  lawful  for 
the  [)laintili's  to  pay  them,  and  that  the  sums  so  paid  shall  be  charged  upon  the 
hereditaments  conveyed,  and  be  payable  and  paid  out  of  any  moneys  to  arise  or  be 
received  under  or  by  virtue  of  the  mortgage-deed.  It  has  been  urged  by  Mr.  Lush 
that  this  was  merely  intended  as  an  additional  secui-ity.  But,  looking  at  the  deed,  it 
appears  to  me  that  the  intention  of  the  ])arties  evidently  was,  to  jirovide  that,  if  the 
defendant  should  make  default  in  ])ayment  of  the  piemiums,  the  plaintifVs  might  pay 
them,  but  not  that  they  should  have  a  right  of  action  against  him  to  recover  back  the 
sums  .so  paid,  but  merely  that  they  should  be  at  liberty  to  add  the  amount  of  such 
payments  to  the  mortgage  security.  I  therefore  think  our  judgment  must  proceed 
ujjon  the  apparent  intention  of  the  parties,  and  the  absence  of  the  covenant  to  re-pay, 
which  is  usually  found,  and  the  presence  of  the  stipulation  I  have  hist  adverted  to. 

W'li.i.Ks,  .].  I  am  entirely  of  the  same  ojiinion.  It  .seems  to  me  that  the  true 
constiuction  of  the  deed  puts  an  end  to  all  dispute,  even  assuming  that  that  which 
was  done  by  the  plaintiffs  amounts  in  point  of  law  to  payment  of  the  ]ireniiums.  As 
to  that,  I  desire  to  be  understood  as  declining  to  (express  any  opinion  ;  and  1  believe 
that  my  learned  Brothers  do  not  intend  that  the  judgment  of  the  court  should  be 
taken  as  a  de-[618]-cision  that  there  li;us  been  a  |)aymenl,  but  that,  assuming  there  had 
been  a  payment,  the  plaintiffs  were  not  enlitleil  upon  this  covenant  to  recover  back 
the  anioLuit. 

Williams,  J.,  and  Crowder,  J.,  intimated  that  they  had  not  thought  it  necessary 
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to   consider  whether  oi'  not   that   which   was  done   by   the    plaintifl's   amounted  to 
payment. 

Judgment  for  the  defendant. 


Sheridan  v.  The  New  Quay  Company.     July  5th,  1858. 

[S.  C.  28  L.  J.  C.  P.  58 ;  5  Jur.  N.  S.  248.  Applied,  BMh  v.  Bond,  1865,  6  B.  &  S. 
■232.     See  Seagrave  v.  Union  Marine  Insurance  Company,  1866,  L.  R.  1  C.  P.  320.] 

A.,  who  resided  at  Manchester,  contracted  to  buy  of  B.,  at  Dumfries,  a  quantity  of 
oak-bark,  to  be  shipped  "for  delivery  at  Livei'pool."  B.  accordingly  shipped  the 
bark,  to  be  delivered  at  Liverpool  to  the  defendants,  who  were  wharfingers  and 
carriers  there,  to  be  by  them  forwarded  to  A.  at  Manchester.  The  liark  was  to  be 
paid  for  in  cash  ;  and  B.  sent  a  bill  of  lading,  making  it  deliverable  to  "  A.  or  his 
assigns,"  together  with  a  bill  of  exchange  payable  on  demand,  through  his  bankers, 
to  the  Manchester  and  Salford  Bank,  with  instructions  to  present  the  bill  for  accept- 
ance. The  bank  at  Manchester  were  unable  to  find  A.,  and  accordingly  they 
returned  the  bill  of  lading  and  draft  to  B.  Before  the  bill  of  lading  had  been  so 
returned,  B.,  who  was  at  Liverpool  when  the  bark  arrived  there,  believing  from  the 
representations  of  an  agent  of  the  plaintift"  (who  had  bought  the  bark  of  A.),  that 
the  bill  of  lading  had  lieen  duly  handed  over  to  A.,  assented  to  the  bark  being 
delivered  to  the  defendants  for  the  purpose  of  its  being  carried  to  Ma*nchester  for 
the  plaintifi';  but,  upon  subsequently  discovering  that  A.  had  not  got  the  bill  of 
lading  or  paid  for  the  bark,  B.  claimed  and  received  it  from  the  defendants  : — Held, 
that,  under  the  circumstances,  the  property  in  the  bark  never  passed  to  A.,  and 
consequently  that  B.  had  a  right  to  countermand  the  delivery  ;  and  that  it  was 
competent  to  the  defendants,  notwithstanding  they  had  received  the  bark  to  be 
carried  for  the  plaintift',  to  set  up  the  title  of  B.,  in  an  action  brought  against  them 
by  the  plaintift'. 

The  first  count  of  the  declaration  stated,  that  the  defendants  were  common  carriers 
of  goods  for  hire  from  Liverpool  to  Manchester,  and  that  the  plaintift',  by  certain 
persons  as  his  agents,  caused  certain  goods  to  be  delivered  to  the  defendants  as  such 
carriers,  to  be  carried  from  Liverpool  to  Manchester,  and  there  delivered  by  the 
defendants  according  to  the  order  of  the  agents  [619]  of  the  plaintiff';  that  the  defen- 
dants received  the  goods,  and  that  the  agents  of  the  plaintiff'  ordered  the  defendants 
to  carry  the  goods  to  Manchester,  and  there  deliver  them  to  the  plaintiff';  and  that, 
although  a  reasonable  time  had  elapsed  for  the  delivery  of  the  goods,  the  defendants 
had  not  delivered  them,  and  unjustly  withheld  them  from  the  plaintiff'. 

The  second  count  was  in  trover,  for  the  conversion  of  oak-bark. 

The  defendants  pleaded,  to  the  first  count, — first,  a  denial  that  the  plaintiff' 
delivered  the  goods  to  the  defendants,  or  that  the  defendants  received  the  goods,  in 
manner  and  form  as  alleged, — secondly,  a  denial  that  the  agents  of  the  plaintiff'  ordered 
the  defendants  to  carry  and  convey  and  deliver  the  goods  as  alleged, — thirdly,  a 
denial  that  the  plaintiff'  was  ready  and  willing  to  accept  the  goods,  or  to  pay  the 
reward  payable  on  the  deliverv  of  the  goods, — fourthly,  a  denial  of  the  breach, — 
fifthly,  a  special  plea,  that  the  goods,  at  the  time  of  the  delivery  and  receipt  of  them, 
were  the  proper  goods  of  Messrs.  George  and  James  Donaldson,  of  Corsock,  near 
Dumfries,  in  Scotland,  timber-merchants  :  and  that  they  were  induced  to  pai-t  with 
the  possession  of  them,  and  caused  the  same  to  be  delivered  to  the  defendants  as 
alleged,  for  the  plaintiff',  under  a  colourable  and  fictitious  sale  and  purchase  thereof  on 
the  part  of  the  plaintiff'  from  the  said  Messrs.  Donaldson,  and  by  and  through  the 
fraud,  covin,  and  misrepresentation  of  the  plaintiff  and  others  in  collusion  with  him  ; 
and  that,  before  any  breach  of  the  alleged  contract  in  the  first  count  mentioned, 
Messrs.  Donaldson  stopped  the  goods  in  the  hands  of  the  defendants,  and  gave  notice 
to  the  defendants  not  to  deliver" them  to  the  plaintiff',  but  to  return  them  to  Messrs. 
Donaldson,  and  that  the  defendants  returned  the  goods  to  Messrs.  Donaldson 
accordingly. 

[620]  The  defendants  pleaded  to  the  second  count,— first,  not  guilty,— secondly, 
that  the  goods  were  not  the  plaintiff''s  goods. 

The  plaintiff  joined  issue  on  these  several  pleas. 
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The  cause  came  on  to  be  tried  at  Liveipool,  before  Cruiupton,  J.,  when  a  verdiet 
was  found  for  the  plaintiff,  subject  to  the  following  c;ise : — 

The  plaintiff'  is  a  commission  agent  an  Manchester.  The  defendants  are  common 
carriers  of  goods  for  hire  between  Liverpool  and  Manchester :  and  the  plaintifl'  seeks 
to  i-ecover  from  the  defendants  the  value  of  a  (luantity  of  oak-bark,  under  the 
following  circumstances  : — 

In  May,  1856,  a  person  named  Isaac  Coopei',  who  was  then  residing  in  Manchester, 
inserted  an  advertisement  in  the  papers,  for  oak-bark  ;  and,  in  consequence  of  that 
advertisement,  the  following  correspondence  took  place  between  Messrs.  Donaldson 
and  Is:iac  Cooper. 

"Mr.  Isaac  Cooper.  "Corsock,  by  Dumfries,  30th  May,  1856. 

"Sii-, — In  reference  to  your  advertisement  for  oak-bark,  we  beg  to  inform  you 
that  we  can  supply  you  with,  say  from  30  to  40  tons  (of  20  cwt.)  put  free  on  board 
at  Tongland,  near  Kirkcudbright,  for  51.  5s.  per  ton. 

"For  G.  &  J.  Donaldson, 
"James  M'Pherson." 

"Messrs.  G.  &  J.  Donaldson.  "Manchester,  2nd  June,  1856. 

"Gentlemen, — Your  letter  of  the  30th  ult.  came  duly  to  hand.  If  the  oak-bark  is 
strictly  in  accordance  with  the  advertisement,  I  will  take  the  quantity  mentioned  in 
your  letter :  but  allow  me  to  suggest  I  think  your  price  is  to  the  full  extent.  You 
may,  therefore,  put  on  lioard  the  quantity,  to  be  shipped  foi-  delivery  at  Liverpool, 
and  I  will  give  instructions  to  my  agent  thoi'e  to  [621]  receive  the  .same.  Waiting  to 
hear  from  you  as  to  the  time  you  make  the  shipment,  and  I  shall  make  arrangements 
respecting  payment  thereof, — Your  obedient  servant,  "  Isaac  Cooper." 

"  Mr.  Isaac  Cooper.  "  Corsock,  by  Dumfries. 

"Sir, — ^Ve  have  received  your  letter  of  the  2nd  instant.  With  regard  to  the 
quality  of  the  bark,  we  may  state  that  the  wood  is  good  and  healthy,  and  from  sixty 
to  seventy  years'  growth.  It  is  to  be  understood  that  the  bark  is  to  be  taken  delivery 
of  when  shipped  ;  and  the  time  of  shipping  to  be  'twixt  20tli  July  and  not  later  than 
the  middle  of  August.  "For  G.  &  J.  Donaldson, 

"  James  M'Pherson." 

"P.S. — Will  be  shipped  either  at  Tongland  or  Pancakic,  the  freight  being  the  same 
from  both." 

"Mr.  Isaac  Cooper.  "Corsock,  by  Dumfries,  12th  June,  1856. 

"Sir, — I  expected  to  have  had  a  reply  to  my  letter  of  the  5th  instant  regarding 
the  bark  eic  this  time,  and  will  feel  obliged  by  your  doing  so  in  course  of  post,  as 
other  pai'tics  are  a[)plying.  I  may  state  that  my  usual  terms  of  payment  are  cash  on 
delivery  ;  but,  not  having  the  plea.sure  of  your  aciiuaintance,  I  have  no  objection  to 
make  payment  against  bill  of  lading,  by  your  sending  me  a  reference. 

"  For  James  Donaldson, 
"James  M'Pherson." 

"Mr.  Donaldson.  "Manchester,  Itth  June,  1856. 

"Sir, —  I  duly  received  yours  of  the  12th  instant.  In  reply  beg  to  state  that 
.ibscnee  from  home  prevented  me  answering  yours  of  the  5th  eailier  :  but,  however, 
[622]  w^ith  respect  to  reference,  beg  to  refer  yon  to  Mr.  James  Wrigloy,  nicrcliant, 
llulnic,  near  Manchester,  who  will  no  doubt  satisfy  you  as  to  my  re.spectaliilitw  Hut 
I  consider  the  best  reference  to  be  cash,  wdiich  1  shall  remit  you  prompt  on  receipt 
of  the  bark.  "  Isaac  Cooi'EU." 

"Mr.  Isaac  Cooper.  "Corsock,  by  Dumfries,  Kitli  .Inne,  1850. 

"Sir, — I  have  received  your  letter  of  the  14th  instant,  but  you  do  not  state 
whether  you  are  to  engage  a  vessel  yourself  for  shipping  the  bark,  or  whether  you 
wish  me  to  do  so.     You  will  notice,  from  ours  of  the  30th  ult.  and    12lli  inst.,  that 
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our  offer  is  51.  5s.  per  ton  of  20  cwt.  put  fiee  on  board  either  at  Tongland  or  Pancakie. 
But,  if  you  wish  me  to  engage  a  vessel  for  you,  I  will  do  so  as  reasonable  as  I  possibly 
can.  Please  to  write  as  to  this  by  retui'n  of  post,  as  part  might  be  shipped  this  month, 
if  you  wish.  "  Pro  James  Donaldson, 

"James  M'Pherson." 

"Mr.  James  Donaldson.  "Manchester,  19th  June,  1856. 

"Sir, — Yours  of  the  16th  inst.  is  dul}'  to  hand.  In  reply,  I  beg  to  say  that  you 
had  better  engage  a  vessel  for  me  at  as  reasonable  a  rate  as  you  possibly  can  :  and, 
with  respect  to  the  shipping  a  part  this  month,  I  should  prefer  your  doing  so  if  con- 
vein'ent :  and,  as  regards  our  former  correspondence,  which  you  mentioned  in  yours, 
I  perfectly  understand  it,  and  that  our  agreement  is  51.  5s.  per  ton,  shipped  at  either 
of  the  places  you  name, — at  that  which  is  most  convenient  for  you. 

"Isaac  Cooper." 

"  Mr.  Isaac  Cooper.  "  Corsock,  by  Dumfries,  5th  July,  1856. 

"Sir, — I  have  engaged  a  vessel,  the  '  Mart,'  of  Perth,  [623]  to  load  with  oak-bark 
for  you  at  201.  fieight.  She  carries  72  tons  dead  weight.  I  expect  to  have  her 
loaded  about  the  middle  of  the  week.  You  will,  therefore,  please  write  me  on  receipt 
the  name  of  the  party  the  captain  is  to  call  upon,  on  arriving  in  Liverpool. 

"  Pro  James  Donaldson, 
"James  M'Pherson." 

" Mr.  James  Donaldson.  "Manchester,  July  8,  1856. 

"  Sir, — In  reply  to  yours  of  the  5th  inst.,  beg  to  infoi'm  you  that  the  captain  is  to 
deliver  the  oak-bark  to  the  New  Quay  Company,  cari-iers  to  Manchester,  who  will  pay 
the  captain  his  freight :  :ind  please  to  say  when  the  vessel  will  be  likely  to  arrive  in 
Liverpool,  as  every  attention  shall  be  paid  mean  time.  "Is.^AC  Cooper." 


"Mr.  Isaac  Cooper.  "Corsock,  9th  July,  1856. 

" Sir, — I  ha^e  received  yours  of  yesterday's  date.  Should  the  wind  be  northerly, 
the  vessel  will  arrive  at  Liverpool  with  bark  the  begimiing  of  next  week. 

"  Pro  James  Donaldson, 
"James  M'Pherson." 

Messrs.  Donaldson  engaged  the  "  Mart "  for  Cooper,  as  stated  in  their  letter  of  ^ 

the  5th  of  July,  to  take  a  little  less  than  twenty  four  tons  of  the  bark  to  Liverpool ; 
and,  the  bark  having  been  loaded  on  board  the  "  Mart,''  on  the  12th  of  July  procured 
the  master  to  sign  the  following  bill  of  lading, — 

"  Shipped  by  the  grace  of  God,  in  good  order  and  well  conditioned,  by  G.  &  J. 
Donaldson,  in  and  upon  the  good  ship  or  vessel  called  the  '  Mart,'  of  Perth,  whereof 
is  master  for  this  present  voyage  John   Amess,  and   now  Ij'ing  in  the  harbour  of 
Pancakie,  bound  for  Liverpool,  [624]  to  say,  cargo  of  oak-bark,  being  marked  and  cargoofoa 
luimbered  as  in  the  margin,  and  are  to  be  delivered  in  the  like  good  order  and  well  to^s'i?cw 
conditioned  at  the  aforesaid  port  of  Liverpool  (the  act  of  God,  the  Queen's  enemies,  2  qrs., "  it 
fii-e,  and  all  and  eveiy  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  Three  ci«u 
of  whatever  nature  and   kind  soevei-  excepted)  .nito  Isaac  Cooper  or  to  assigns,  he  or  ''jj''^.'^ 'i* 
they  paying  fi-eight  for  the  said  goods.     Pay  the  master  in  full  of  freight  201.  sterling,  dischar-ini 
with  primage  and  avei'age  accustomed.     In  witness  whereof,  the  master  or  purser  of  ft'^"i,""aS 
the  said  ship  or  vessel  hath  affirmed  to  one  bill  of  lading,  &c.     Dated,  &c.  ofsos.  i»t 

"John  Amess  (quantity  unknown)."      <''>>' ""'"'■• 

Messrs.  Donaldson  afterwards  drew  a  bill  on  Cooper  for  12.51.  12s.,  "value  in  oak- 
bark,"  payable  on  demand. 

Messrs.  Donaldson  delivered  the  bill  of  lading  and  the  draft  to  the  Union  Bank 
of  Scotland,  at  Castle  Douglas,  to  be  transmitted  to  Manchester :  and  the  Union  Bank 
of  Scotland,  accordingly,  on  the  llth  of  July,  1856,  transmitted  the  bill  of  lading  and 
the  draft  to  the  Manchester  and  Salford  Bank.  Messrs.  Donaldson  also  sent  to  Isaac 
Cooper  the  following  invoice  : — 
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"Corsock,  b}'  Dumfries, 

"  Uth  July,  1856. 

"Mr.  Isaac  Cooper,  Knot  Mills,  Great  Bridgewater  Street,  Manchester, 
"  To  Ct.  it  J.  Donaldson. 

"Shipped  liy  the  ship  'Mart,'  of  Perth,  23  tons,  18  cwt.,  2  qrs.,  7  lbs.,  at  105s. 
per  ton,  £125  l'2s.  lid." 

Mr.  Coopoi-  sent  the  following  letter  to  Mr.  James  Donaldson  : — 

"  Knot  Mill,  (ireat  Bridgewater  Street, 
" Mr.  James  Donaldson.  "Manchester,  16th  July,  1856. 

"Sir,— Yours  is  duly  to  hand  this  nioiiiing.  Also  [625]  your  letter  of  the  !)th 
was  received  in  due  course.  I  am  expecting  to  hear  by  an  early  post  of  the  arri\'al 
of  the  vessel  in  Liverpool,  although  the  wind  has  not  been  favourable  since  Sunday 
night,  which  accounts  for  the  delay.  "  Isaac  Cooi'EK." 

On  the  receipt  of  the  draft,  the  Manchester  and  Salford  Bank  made  every  in(|uiry 
for  Cooper,  both  in  Great  Bridgewater  Street  and  in  Knot  Mill  and  the  neighbour- 
hood, in  order  to  present  the  diaft  to  him  for  payment ;  but  the  bank  was  unable  to 
obtain  any  information  whatever  about  Cooper  ;  and  thereupon  the  bank  returned 
the  draft  along  with  the  bill  of  lading  to  the  Union  Bank  of  Scotland,  by  whom  it 
was  delivered  to  Messrs.  Donaldson. 

On  the  14th  of  July,  1856,  Is;wc  Cooper  sent  to  the  defendants  (the  New  Quay 
Company),  at  Liverpool,  the  following  letter  : — 

"  Knot  Mill,  Great  Bridgewater  Street, 
"Manchester,  11  July,  1856. 

" Gentlemen, — I  have  a  cargo  of  l)ark  from  Dumfiies  shipped  by  the  '  Mart,'  of 
Perth,  vessel,  which  1  expect  in  daily,  and  have  ordered  to  come  into  your  hands. 
The  captain's  charge  for  freight  is  201.,  which  I  will  remit  you,  or  send,  as  soon  as 
she  comes  to  Liverpool,  with  further  instructions.  Be  good  enough  to  inform  me  of 
the  arrival.  "  Isaac  Cooper." 

Aljout  the  same  Uth  of  July,  one  G.  1).  Thomas,  as  agent  for  Lsaac  Cooper,  applied 
to  the  plaintiff,  in  Manchester,  to  advance  the  freight  of  some  bark  which  was  coming 
from  Scotlatid  to  Uverpool.  Thomas  saw  the  plaintiff  two  or  three  times  on  the 
subject;  and,  ultimately,  on  Tuesday,  the  15th  of  July,  the  plaintiff  agreed  with 
Thomas  to  -idvance  201.  through  the  plain  [626]  tiff's  agents,  Buchanan  iV  Co.,  of 
Liver[)Ool,  to  pay  the  freight  of  the  bark,  on  ha\ing  the  bark  transferred  to  his  order. 
On  the  .same  day,  Isaac  Cooper  was  introduced  to  the  plaintiti'  (who  had  no  previous 
aci|uaintance  with  him)  at  Manchester  ;  and  the  plaintiff  informed  him  that  he  had 
agi-eed  to  advance  (through  his  agents,  Buchanan  &  Co.,  of  Liverpool,)  201.  for  the 
freight  of  the  bark,  on  having  the  liark  transferred  to  his  order.  Lsaac  Cooper 
then  offered  to  sell  the  bark  to  the  plaintiff'.  The  plaintiff'  inquired  the  value  of 
the  bark,  and  Cooper  informed  him  that  he  had  purchased  it  at  51.  5s.  per  ton  ; 
and  he  produced  and  flelivered  to  the  plaintiff  .Messrs.  Donaldson's  invoice  of  the 
bark,  dated  the  Uth  July,  and  left  it  with  him.  The  plaintiff  then  offered  to  give 
Cooper  lOs.  per  ton  advance  on  the  invoice  price.  Cooper  said  he  would  let  the 
I)laintiff  know  ;  but  no  agreement  for  the  .sale  of  the  bark  from  Cooper  to  the  plaintiff 
w.is  concluded  on  that  day. 

On  the  17th  of  July,  the  "  Mart"  arrived  in  iiiverpool,  with  the  barU  on  lioard  ; 
anrl  the  master  reported  his  arrival  to  Mr.  Matton,  the  agent  of  the  diifendants,  in 
Livei])o()l.  Ml-.  Matton  the  same  day  wrote  a  letter  to  l.siuic  Cooper  in  Manchestei', 
infoiniing  him  of  the  arrival  of  the  vessel  with  the  bark  ;  and  Cooper  sent  to  Mr. 
Matton  by  post,  the  following  letter : — 

"  Knot  Hill,  (4roat  Bridgewater  Street, 
"Manchester,  17  July,  1856. 

"(Iciitleincn,  -YoiH'  note  of  to-day  came  duly  to  hand,  of  the  .-iirival  of  the  ves.scl 
laden  with  hai'k  for  me.  1  have  ordered  Buchanan  i^  Co.  to  call  on  you  to  pay  freight, 
Ac;  and  you  may  act  by  their  instructions.  "Isaac  CuuI'uk." 


1238  SHERIDAN    r.  THE    NEW    QUAY    COMPANY         4  C.  B.  (N.  S.)627. 

The  Buchanan  &  Co.  mentioned  in  the  above  letter  consisted  of  a  Mr.  John 
Buchanan,  who  carried  on  busi-[627]-ness  as  an  agent  in  Liverpool,  and  who  had  been 
in  the  habit  of  acting  as  agent  for  the  plaintiff'  in  Liverpool,  and  who  w;is  acting  as 
agent  for  the  plaintift"  on  this  occasion.  The  plaintiff  had,  previous  to  the  arrival  of 
the  bark  in  Liverpool,  informed  Mr.  John  Buchanan  that  he  had  a  cargo  of  bark 
coming  from  Scotland  to  Liverpool ;  and  the  plaintift"  had  also  informed  Isaac  C'  oper 
that  Mr.  John  Buchanan  was  the  person  who  would  act  as  his  agent  at  Liverpool,  and 
who  would  pay  the  freight  of  the  bai'k. 

On  Saturday  the  19th  of  July,  the  plaintiff  had  an  interview  with  Isaac  Cooper  at 
Manchester ;  and  it  was  then  agreed  between  them  that  the  plaintift'  should  buy  the 
bark  of  Cooper  at  an  advance  of  10s.  a  ton  on  the  invoice  price  ;  and  Isa;ic  Coopei' 
left  Messrs.  Donaldsons'  invoice  of  the  bark  with  the  plaintift".  Isaac  Cooper  the  same 
day  sent  the  following  telegram  to  the  defendants,  at  Liverpool : — 

"  Please  to  transfer  the  bill  of  lading  belonging  to  me  to  Buchanan  &  Co.,  9  North 
John  Street,  Liverpool." 

After  Mr.  Matton  had  received  the  telegram  on  the  lUth  of  July,  Mr.  John 
Buchanan  called  upon  him,  and  asked  him  whether  he  had  got  a  communication  from 
Cooper,  to  hold  a  quantity  of  bark  at  bis  disposal.  Matton  said  he  had  got,  first  a 
letter  authonsing  him  to  hold  the  bark  at  Buchanan's  disposal,  and  that  he  had  that 
day  also  received  a  telegraph  message  to  hand  over  a  bill  of  lading.  Buchanan  said 
that  he  did  not  know  there  was  a  bill  of  lading ;  but  he  should  require  something  to 
shew  the  captain  before  he  could  get  possession.  Buchanan  wished  the  bark  to  be 
taken  to  Manchester,  and  the  freight  to  be  paid  there  ;  but  Matton  said  that  the 
freight  must  lie  paid  in  Liverpool.  Ijuchanan  asked  Matton  to  give  an  order  on  the 
cap-[628]-tain.  Matton  then,  in  Buchanan's  presence,  and  at  his  request,  wrote  and 
delivered  to  Buchanan  the  following  order : — 

"Liverpool,  July  19th,  1856. 
"  To  captain  and  owneis  of  the  '  Mart,'  of  Perth. 

"You  will  please  deliver  to  the  order  of  Messrs.  Buchanan  &  Co.  the  cargo  of 
baik  per  said  vessel,  from  Dumfries,  the}^  paying  all  expenses  of  freight,  &c. 

"For  The  New  Quay  Company, 
"Joseph  M.a.tton." 

Mr.  John  Buchanan  went  to  Manchester  the  same  evening,  and  forwarded  the 
order  to  the  plaintift's  residence,  with  a  note  informing  him  that  the  bark  could  not 
be  delivered  unless  the  fieight  was  paid,  and  afterwards  returned  to  Liverpool.  On 
Monday  morning,  the  21st  of  July,  the  plaintiff'  transmitted  201.  in  notes  to  Mr.  John 
Buchanan  in  a  parcel  to  Liverpool,  and  also  sent  him  back  the  order  on  the  captain. 

Mr.  James  Donaldson  arrived  at  Liverpool  on  Saturday  the  19th  of  July. 

On  Monday  the  21st,  after  Mr.  John  Buchanan  had  received  from  the  plaintift"  the 
201.  and  the  defendants'  order,  Mr.  James  Donaldson  and  Mr.  John  A  mess  (the 
master  of  the  "  Mart ")  called  together  on  Mr.  John  Buchanan.  The  master  asked  Mr. 
John  Buchanan  to  give  him  a  little  money  on  account  of  the  freight.  Mr.  Buchanan 
said  he  was  prepared  to  pay  all  the  freight.  Mi'.  Buchanan  asked  the  mastei-  where 
the  bill  of  lading  was.  The  master  said  he  did  not  know  where  it  was,  though  he  had 
signed  one  ;  but  that  here  was  the  master  of  the  bark,  meaning  Mr.  Donaldson.  Mr. 
Donaldson  said  that  he  had  passed  the  bill  of  lading  on  to  Cooper,  and  it  should  have 
been  in  their  possession  by  now.  Mr.  Buchanan  said  the  thing  was  all  right ;  he  had 
the  freight  in  his  pocket.  Mr.  Buchanan  then  made  an  ap-[629]-pointment  for  them 
to  meet  him  at  the  defendants'  oftice  at  half-past  two  in  the  afternoon.  The  niiister 
accordingly  met  him  at  the  defendants'  oftice  ;  but  Mr.  Donaldson  did  not  accompany 
him.     The  master  produced  the  following  order ; — 

"  The  New  Quay  Company,  carriers  to  Manchester,  on  behalf  of  Mr.  Isaac  Cooper. 

"Corsock,  12th  July,  1856. 

"Gentlemen, — Please  to  pay  Mr.  John  Amess  the  sum  of  201.  sterling,  in  full  of 
freight  of  bark  per  sloop  'Mart.'  "Pro  James  Donaldson, 

"James  M'Pherson." 
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Mr.  Biithiiiiau  paid  the  ma.ster  the  201.  for  the  freight ;  and  the  following  receipt 
was  written  across  the  last-mentioned  order,  and  .signed  bj'  the  mastei-,  and  a  receipt 
sfcinip  atlixed  to  it, — "Keceived  fi'om  Messrs.  Buehauan  &  Co.  the  sum  of  twenty 
pounds,  as  freight  (on  the  b.irk)  per  sloop  '  Mart,'  of  Perth. 

".£20.  "John  Amess." 

Mr.  Buchanan  then  shewed  Mr.  Matton  the  last-mentioned  order  and  receipt,  and 
iisked  Mr.  Matton  if  he  could  take  the  hark  up  for  Mr.  Shei-idan  to  Manchester,  and 
stow  it  for  iiim  there.  Mr.  Matton  told  him  he  could.  Mr.  Buchanan  then  wrote 
the  following  directions  across  the  defendants'  order  of  the  19th  of  July, — 

"The  New  Quay  Company  will  please  to  forward  the  cargo  of  bark  per  'Mart,'  of 
Perth,  to  Manchester,  and  there  to  warehouse  it  for  Mr.  John  B.  Sheridan,  34  Cannon 
Street,  Manchester,  or  his  order,  and  jjlease  to  pay  the  charges  thereon,  the  freight 
being  paid  here,  on  his  account,  by  u.s,  and  oblige, 

"Buchanan  &  Co., 

"  9  North  John  Street." 

[630]  Mr.  Buchanan  left  that  order  with  Mr.  Matton. 

On  llie  22nd  of  July,  the  plaintiff,  at  Cooper's  reipiest,  paid  Cooper  211.,  and  took 
from  him  a  receipt  for  -111.  as  paid  on  account  of  freight  and  expenses  of  oak-bark. 

The  plaintiff  had  not  heard  there  was  any  dispute  about  the  bark  at  the  time  he 
paid  the  411. 

On  the  23rd  of  July,  about  two-thirds  of  the  bark  w^as  removed  from  the  "  Mai't" 
into  one  of  the  defendants'  boats,  to  be  taken  to  Manchester. 

After  this  had  been  done,  the  master  of  the  Mart,  and  some  one  else,  called  on 
Mr.  Matton  ;  and  the  master  asked  Mr.  Matton  if  the  bill  of  lading  had  come  to  hand. 
Mr.  Matton  said  he  was  not  aware  there  was  one.  The  master  then  told  Mr.  Matton 
he  coulfl  not  have  the  bark,  and  what  had  been  put  into  the  boat  must  be  taken  out, 
and  that  he  should  take  back  what  was  in  the  boat  unless  Mr.  Matton  would  produce 
the  bill  of  lading.  Mr.  Matton  .said  that  would  be  a  great  trouble  and  annoyance  ; 
and  asked  if  there  was  no  other  mode  of  arranging  it.  The  master  then  went  away 
and  saw  the  ship-brokers,  and  subsequently  returned  to  Mr.  Matton  with  a  letter,  and 
said  that  Mr.  Matton  could  take  the  remainder  of  the  bark  and  all  of  it  to  Manchester, 
subject  to  his  order.     The  master  then  delivered  to  Mr.  Matton  the  following  letter  : — 

"  Mr.  Joseph  Matton,  agent  for  the  New  Quay  Company. 

"Liverpool,  2.ini  July,  1856. 

"Sir, — I  request  that  you  will  not  deliver  the  cargo  of  bark  received  by  you  this 
day  from  tlie  sloop  'Mart,'  I)all)ealtie,  until  the  bill  of  lading  signed  by  me  for  the 
same  is  produced  by  the  party  appl^-ing  for  the  said  bark  on  its  arrival  at  Manchester. 

"John  Amess,  Master." 

[631]  Mr.  Matton  assented  to  the  terms  of  the  said  letter.  The  Tcsidue  of  the 
bark  was  then  unloaded  into  the  defendants'  boat;  and  the  defendants'  boat,  with  the 
bark  on  board,  left  foi'  Manchester  on  the  same  2.3rd  of  July. 

In  the  boat's  manifest,  the  bark  was  entered  as  consigjicd  to  the  plaintitt',  or  his 
order  Mr.  Matton,  on  the  same  23rd  of  .Inly,  wrote  and  sent  to  Isajic  Cooper,  by 
the  post,  the  following  letter : — 

"Mr.  Isaiic  Cooper.  "Liverpool,  .Inly  23rd,  1856. 

"Sir, — We  are  sending  forward  the  liai-k  ex  '  Mart '  to  the  address  of  Mr.  John 
B.  Sheridan,  Manchester,  hy  order  of  Messrs.  Buchanan  &  Co.  ;  and  I  have  to  inform 
you  that,  no  bill  of  huling  having  yet  bc-en  presented,  the  captain  has  given  us  .a 
letter  requesting  that  we  do  not  deliver  the  said  bark  until  the  bill  of  lading  signed 
by  him  be  produced.  "For  Tiiic  Nkw  Qi'AV  Company, 

"J.  Matton." 

On  the  24th  of  July  Mr.  I)<iualils(_iii  lelcgraphcil  liciui  ('.■istlc  houglas  to  Messrs. 
Wilson  tV  Co.,  his  agents  in  Ijivei-pool,  to  sto[)  the  liark  ;  having  previously,  on  I  he 
same  day  received  the  draft  and  bill  of  lading  returned  from  Manchester. 

The  plaintili'  tirst  heard  that  the  defendants  refused  to  deliver  the  bark  to  liiin  on 
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the  24th  of  July  ;  and  he  then  instructed  Mi'.  Buchanan  to  call  on  Mr.  Matton  and 
ask  the  reason  why  they  would  not  deliver  the  bark.  Mr.  Buchanan,  accordingly,  ou 
the  25th  of  July,  called  on  Mr.  Matton,  and  asked  him  why  the  New  Quay  Company 
would  not  deliver  the  baik  according  to  his  orders  ;  when  Mr.  Matton  said  there  was 
some  dispute  about  the  ownership  of  the  bark,  and  took  Mr.  Buchanan  up  stairs  to 
see  Mr.  Hall,  the  Manchester  [632]  manager  for  the  defendants.  Mr.  Buchanan  told 
Mr.  Hall  that  it  was  unreasonable  detaining  the  goods  after  receiving  them  from  the 
plaintif}'.  Mr.  Hall  said  the  goods  were  obtained  by  fraud,  and  advised  Mr.  Buchanan 
to  have  nothing  to  do  with  the  matter.  Mr.  Buchanan  told  him  that  he  had  no 
interest  in  the  matter  further  than  acting  as  agent  for  the  plaintitt'.  Mr.  Hall  then 
asked  Mr.  Matton  to  bring  up  the  company's  order  with  Mr.  Buchanan's  cross  order 
upon  it.  Mr.  Hall  read  the  order  over,  and  said  it  was  all  right  as  far  as  that  was 
concerned.  The  plaintiff  subsequently  instructed  his  attorney  to  apply  to  the  defen- 
dants on  the  subject ;  and  Mr.  Potter,  his  attorney,  wrote  and  sent  to  Mr.  Hall,  the 
defendants'  manager  at  Manchester,  the  following  letter  : — 

"13  Cooper  Street,  Manchester, 
"The  New  Company.  "  26th  July,  1856. 

"  I  have  been  insti'ucted  by  Mr.  Sheridan  to  state,  that,  unless  you  immediately 
deliver  to  him  the  bark  forwarded  by  your  company  to  his  order  by  Messrs.  Buchanan 
&  Co.,  of  North  John  Street,  Liverpool  (your  charges  upon  which  he  is  prepared  to 
pay,  as  already  intimated  to  you),  he  will  hold  you  responsible  for  all  damages  he 
may  sustiiin,  and  commence  legal  proceedings  against  \'ou  without  further  notice. 

"Michael  Potter." 

To  this,  Mr.  Hall,  on  the  part  of  the  defendants,  returned  the  following 
answer : — 

"  New  Quay  Company, 

"  Water  Street,  Manchester, 

"2Sth  July,  1856. 

"Sir, — In  reply  to  yours  of  the  26th  instant,  I  beg  to  inform  you  that  I  have  prior 
instructions  to  hold  the  [633]  bark  to  order  of  consignors  until  the  production  of  the 
bill  of  lading.  "William  Hall." 

The  bark  arrived  in  Manchester  on  the  24th  of  July,  and  was  warehoused  by  the 
defendants  in  one  of  their  warehouses  at  Manchester.  On  the  29th  of  July,  1857, 
Mr.  James  Donaldson  agreed  to  sell  the  bark  to  Mr.  Middleton,  a  tanner,  in 
Manchester,  at  61.  9s.  per  ton,  less  2i  per  cent,  discount.  The  defendants  thereupon 
delivered  to  Mr.  Middleton  a  debit  note  of  their  charges,  amounting  to  141.  16s. 

Jonas  Greenwood,  a  workman  in  Mr.  Middleton's  employ,  was  shortly  afterwards 
sent  to  the  defendants'  wharf  by  Mr.  Middleton,  to  cart  away  the  bark.  After 
removing  part  of  the  bark,  the  company's  servants  interfeied,  and  refused  to  allow 
him  to  cart  away  the  remaindei-,  until  he  had  paid  the  141.  16s.  for  carriage  hire. 
Greenwood  subsequently  produced  the  debit-note  which  had  been  delivered  to  Mr. 
Middleton,  and  paid  the  defendants  the  141.  16s.  ;  and  the  defendants'  agent  wrote 
a  receipt  on  the  debit-note.  The  defendants'  servants  then  delivered  the  remainder 
of  the  bark  to  Greenwood  on  account  of  Mr.  Middleton,  and  he  carted  it  away. 

It  is  not  unusual  for  there  to  be  no  bill  of  lading  for  goods  carried  by  sea,  in  the 
coasting-trade. 

The  question  for  the  opinion  of  the  court  is,  can  the  plaintiff  maintain  this  action 
against  the  defendants.  If  the  court  shall  be  of  opinion  that  the  plaintitl'  can  maintain 
this  action  against  the  defendants,  the  verdict  is  to  be  entered  for  the  plaintift"  ou 
such  issues  as  the  couit  maj'  direct,  and  for  such  an  amount  of  damages  as  the  court 
may  direct.  If  the  court  shall  be  of  opinion  that  the  plaintiff  caimot  maintain  this 
action  against  the  defendants,  the  verdict  is  to  be  entered  for  the  defendants  on 
such  issues  as  the  court  may  direct. 

[634]  The  court  is  to  be  at  liberty  to  draw  any  inference  of  fact  which  a  jury 
might  draw. 

Mellish  (with  whom  was  Hill,  Q.  C),  for  the  plaintiff.  The  Messrs.  Donaldson, 
the  original  owners  of  the  b;',:k,  ui  (question,  contracted  to  sell  it  to  Cooper,  to  lie 
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paid  for  on  receipt  of  tlic  bill  of  liuliii",',  and  Cooper  coiitracted  to  sell  it  to  the 
piiiintirt',  a  bona  tide  purchaser  for  value,  and  without  notice  of  any  fraud.  Messrs. 
Donaldson  shipped  the  bark  for  Liverpool,  sending  to  Manchester  a  bill  of  ladinj<,  to 
be  handed  to  Cooper  there  on  payment  of  the  jirice  of  the  bai-k.  Cooper,  however 
(who  it  was  plain  intended  to  get  possession  of  the  bark  without  paying  for  it),  could 
not  be  found.  The  vessel  with  the  bark  on  board  having  arrived  at  Liverpool,  the 
m;ister  addressed  himself  to  the  defendants,  by  whom  as  carriers  the  bark  was  to  be 
conveyed  to  Manchester  for  Cooper.  The  freight  to  Liverpool  having  been  paid 
there,  the  l)ark  is  carried  thence  by  the  defendants  to  Manchester,  ami  there  ware- 
housed by  them  for  the  plaintiff.  The  defendants,  however,  subsequently  choose  to 
attorn  to"  the  Messrs.  Donaldson  ;  and  they  sell  the  bark  to  one  Middleton,  to  whom 
the  defendants  deliver  it.  Under  these  circumstances,  two  questions  are  presented 
for  the  opinion  of  the  court, — first,  whether,  as  between  Messrs.  Donaldson  and  the 
plaintitl',  there  was  a  delivery  of  the  bark  to  the  plaintiti',  —secondly,  whether  there 
was  or  not,  was  there  not  such  a  contract  for  the  carnage  of  the  bark  for  the  plaintiff 
as  to  preclude  the  defendants  from  questioning  his  title  to  it.  The  only  answer  which 
could  be  suggested  to  the  first  of  these  propositions  is,  either  that  there  was  stoppage 
in  transitu,  or  that  there  was  such  fraud  on  the  part  of  Cooper  as  to  render  the  sale 
to  him  voidable.  Now,  ordinarily,  the  riglit  of  an  unpaid  vendor  to  stop  goods  in 
transitu  is  at  an  end  when  the  goods  [635]  have  cithei-  actually  or  constructively 
arrived  at  their  destination,  and  reached  the  hands  of  the  consignee:  and,  althongh, 
as  between  the  vendor  and  vendee,  the  contract  may  be  voidable  on  the  ground  of 
fraud,  the  former  cannot  declare  his  election  to  treat  it  as  void  after  the  goods  have, 
as  here,  passed  into  the  hands  of  a  bona  fide  purchaser  for  value  :  that  is  clearly 
established  by  IFhik  v.  Garden,  10  C.  B.  919.  As  between  Messrs.  Donaldson  and 
the  plaintiff,  there  clearly  was  a  delivery  of  the  bark  to  him  when  it  was  delivered  to 
the  defendants,  who  were  to  carry  it  as  his  agents  from  Liverpool  to  Manchestei'. 
Even  before  the  bark  was  delivered  into  the  barges  of  the  New  Quay  Company,  there 
was  a  constructive  delivery  to  the  plaintiff.  James  Donaldson  having  assented  to  the 
payment  of  the  freight  at  Liverpool  by  Buchanan,  the  plaintiffs  agent,  it  was  not 
competent  to  him  afterwards  to  intercept  the  delivery  of  the  bark  to  the  plaintiff. 
The  delivery  of  part  of  the  bark  would,  as  a  general  rule,  enure  as  a  delivery 
of  the  whofe,  so  as  to  vest  the  property  in  the  whole  in  the  consignee :  Shihey 
V.  Ildi/inii-il,  -2  H.  Blae.  504;  Hammond' v.  Jnil>:r.ton,  1  N.  R.  69.  Li  lUtiinc'/  v. 
I'oynlez,  4  B.  &  Ad.  568,  that  rule  was  held  not  to  apply  where  there  was  a 
manifest  intention  to  separate  the  part  delivered  from  the  residue  :  and  Pollock,  C.  B., 
observing  upon  that  ease  in  Tanner  v.  Hcovdl,  14  M.  &  W.  28,  36,  says,— "Lord 
Tenterden  says  in  the  ease  of  liunncij  v.  Foi/ntez,  that  the  delivery  in  Shihey  v. 
Hayward,  was  '  the  delivery  of  part  of  the  cargo,  made  in  the  progress  of  and  with 
a  view  to  the  delivery  of  the  whole  ; '  because  you  could  not  take  the  whole  of 
the  cargo  at  one  time,  but  must  take  hogshead  by  hogshe;id,  or  sack  hy  sack,  as  the 
case  may  be.  If  there  was  no  intention  to  separate  the  particular  part  delivered  from 
the  remainder,  that  incipient  delivery,  so  to  speak, — that  inchoate  delivery  —  will 
amount  to  a  [636]  dctcrnn'nalion  (jf  the  right  to  stop  in  transitu."  Mere,  the  delivery 
of  the  twenty  tons  was  made  in  the  progress  of  and  with  a  view  to  the  delivery  of 
the  whole.  |Crowder,  J.,  referred  to  Cmivslidy  v.  Kadcs,  1  B.  &  C.  181,  2  D.  i^;  li  iti>^, 
where  Bayley,  J  ,  says  :  "  There  can  be  no  doui)t,  that,  wherever  there  is  a  complete 
delivery  of  part  of  one  entire  cargo  to  the  consignee,  the  transitus  is  ended,  and  the 
consignor  cainiot  stop  the  remainder."  Willcs,  J.  Was  not  the  acceptance  of  the  bill 
of  lading  a  condition  precedent  to  the  vesting  the  property  in  the  bark  in  the  buyer  I] 
It  is  by  no  means  usual  to  have  bills  of  lading  in  the  coasting-trade.  At  all  events, 
it  is  not  competent  to  the  defendants,  after  they  have  once  assented  to  the  plaintilfs 
title,  by  receiving,  carrying,  and  warehousing  the  goods  for  him,  to  repudiate  it,  and 
set  up  the  right  of  a  third  person  :  ^V«//H;/  v.  Hindi;  7  Bingh   .'i.i9,  .">  .M.  \-  1'.  7()(). 

Maiusty,  Q.  C.  (with  whom  was  Knowles,  Q.  C),  for  the  defendants.  Having 
regard  to  all  the  circumstances  disclosed  in  the  special  ease,  the  projjcrly  in  the  b.irk, 
as  between  .Messrs.  Donaldson  and  t'oi)|)cr,  never  passed  to  the  latter.  If,  upon  the 
whole,  the  court  can  see  that  there  was  no  inlcniion  on  the  part  of  the  vendors  that 
the  property  shouUl  pass  until  the  l)ill  of  lading  had  i>een  accepted  and  paid  for,  and 
that  the  vendee  was  cognizant  of  that,  the  property  did  not  jiass.  All  the  cases 
establish  that.     And  if  no  property  passed  to  Cooper,  tlir  |il.iiiiiiir  cannot   stand  ni 
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a  better  position  in  that  respect:  IFait  v.  Baker,  2  Exch.  1.  In  the  course  of  the 
argument  of  that  case,  Parke,  B.,  says  :  "  Property  never  passes,  unless  there  be  some 
agreement  to  the  eflfect  that  the  property  shall  pass."  And,  afterwards,  in  giving 
judgment,  the  same  learned  judge  says :  "  It  would  depend  upon  circumstances 
whether  the  property  passes,  or  whether  merely  the  [637]  original  contract  is  altered 
from  one  which  would  ha\'e  been  satisfied  by  the  deli\ei-y  of  any  carriage  answering 
the  terms  of  the  contract,  into  another  contract  to  supply  the  particular  carriage, — 
which  in  the  Roman  law  was  called  obligatio  certi  corporis,  where  a  peison  is  bound 
to  deliver  a  particular  chattel,  but  where  the  property  does  not  pass,  as  it  never  did 
by  the  Roman  law,  until  actual  delivery  :  although  the  propeity,  after  the  contract, 
remained  at  the  risk  of  the  vendee,  and,  if  lost  without  any  fault  in  the  vendor,  the 
vendee,  and  not  the  vendor,  was  the  sufferer.  The  law  of  England  is  ditl'crent :  here, 
property  does  not  pass  until  there  is  a  bargain  with  respect  to  a  specific  article,  and 
everything  is  done  which,  according  to  the  intention  of  the  parties  to  the  bargain, 
was  necessary  to  transfer  the  property  in  it."  [Willes,  J.,  referred  to  P'an  Castoel  v. 
Brooker,  2  Exx-h.  691.]  This  doctrine  was  acted  upon  in  Brawll  v.  Bmvlhi/,  2  B.  &  Ad. 
932,  and  as  strongly  expressed  as  in  any  case  in  the  books.  There,  B.,  a  merchant  in 
England,  in  June  and  July,  1830,  sent  orders  for  the  purchase  of  corn  to  the  plaintiffs 
in  Russia,  desiring  them  to  draw  upon  H.  &  Co.  in  London  for  the  amount,  and  he 
chartered  a  ship  belonging  to  the  defendants,  and  sent  it  to  Russia  to  be  freighted. 
On  the  28th  of  Jul_y,  B.  wrote  a  letter,  cancelling  the  orders  he  had  given.  Upon 
the  8th  August,  1830,  the  plaintili's  informed  B.  that  they  had  purchased  a  cargo  for 
the  ship,  and  should  dispatch  it  as  soon  as  possible,  addressed  to  H.  &  Co.,  London, 
expressing  a  hope  that  he  would  approve  of  what  they  had  done,  notwithstanding  his 
last-mentioned  communication  The  cargo  was  afterwards  shipped,  and  the  plaintiffs 
by  letter  informed  B.  that  they  had  shipped  it  on  his  accoinit,  and  that  the}^  had 
forwarded  an  indorsed  bill  of  lading  to  H.  &  Co.,  drawing  upon  them  for  part  of  the 
price,  and  upon  him  (B.)  for  the  residue  ;  and  they  in-[638]-elosed  an  unindorsed  bill 
of  lading  to  B.,  and  an  invoice  of  the  wheat,  in  which  it  was  stated  to  be  bought  for 
his  order  and  on  his  account.  The  Vnlls  of  exchange  inclosed  in  this  letter  were 
dishonoured,  whereupon  the  plaintiffs'  agent  in  London  delivered  the  indorsed  bill 
of  lading  to  H.  &  Co.  On  the  2nd  of  October,  B.  confirmed  the  revocation  of  his 
order,  and  on  the  24th  of  November  the  agent  of  the  plaintift's  in  England  gave  notice 
to  the  agent  of  B.  that  he  should  retain  the  whole  of  the  wheat  for  the  plaintiffs. 
B.  afterwards  became  desirous  of  having  the  wheat,  and  the  master  of  the  vessel  in 
which  the  wheat  was  shipped  delivered  it  to  B.'s  orders,  and  not  to  H.  &  Co.  pursuant 
to  the  bill  of  lading.  In  an  action  brought  against  the  shipowners  for  not  delivering 
pursuant  to  the  plaintiffs'  orders,  it  was  contended  that  the  plaintift's  were  entitled  to 
recover  nominal  damages  only,  because  the  property  in  the  wheat  had  actually  vested 
in  B  by  the  shipment  But  the  court  held  that  the  property  did  not  vest  in  B. 
absolutely  upon  the  shipment,  but  only  subject  to  a  condition,  that  the  bills  were 
accepted  ;  and  that,  in  default  of  acceptance,  it  never  did  vest  in  him  ;  and,  conse 
quently,  that  the  plaintift's  were  entitled  to  recover  the  value  of  the  wheat  at  the  time 
when  it  was  delivered  to  B.'s  order.  Bayley,  J.,  there  says:  "I  agree  to  the  law 
laid  down  in  argument,  that  a  contract  cannot  be  rescinded  by  one  only  of  two 
contracting  parties  ;  but  the  question  in  this  case  is,  whether  the  property  in  the 
goods  shipped  ever  vested  in  B.  at  all.  That  depends  entirely  on  the  intention  of 
the  consignors.  The  fact  of  their  transmitting  the  unindorsed  bill  of  lading  to  H., 
and  an  indorsed  one  to  H.  &  Co.,  shews  clearly  that  thej'  did  not  intend  that  the 
property  in  the  wheat  should  vest  absolutely  in  B.,  but  should  be  subject  to  a  con- 
dition that  the  bills  were  accepted."  Turner  v.  The  Trusters  of  the  Liverpool  Docks, 
[639]  6  Exch.  543,  and  many  other  cases,  are  to  the  same  effect.  In  the  present  case 
theie  is  abundant  evidence  that  the  bark  was  never  intended  to  vest  in  Cooper  until 
he  had  accepted  the  bill  of  lading  and  paid  the  price.  The  important  point  of  time  is, 
when  the  bark  had  arrived  at  Liverpool  and  the  parties  met.  All  of  them  knew  that 
there  was  a  bill  of  lading,  without  which  neither  Cooper  nor  any  person  claiming 
through  him  could  get  the  bark.  [Crowder,  J.  Did  not  the  defendants  luidertake  to 
carry  for  and  deliver  to  the  plaintiff'?]  The  question  is,  was  there  any  delivery?  It 
is  submitted  that  there  was  not :  the  bark  was  put  on  lioard  the  company's  l)oats  upon 
the  faith  of  Buchanan's  assertion  that  all  was  right.  [Willes,  J.  Can  you  set  up  the 
justertii?]      It  was  allowed  in  Coxe  v.    Harden,  4  East,  211,  1  J.  P.  Smith,  20.      A 
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delivery  under  a  mistake,  or  procured  bj^  fraud,  is  no  delivery  :  Bishop  v.  Shillito, 
2  B.  &  Aid.  329,  n. ;  Godfs  v.  Base,  17  C.  B.  229.  [Willcs,  J.  The  sending  a  bill  for 
acceptance  through  an  agent,  to  whom  the  l)ill  of  lading  is  also  sent,  is  evidence  that 
the  delivery  is  conditional  on  the  acceptance  of  the  bill :  JVihiuhurst  v.  Borvker,  7  M. 
&  G.  882,  S  Scott,  N.  R.  571  ;  Ac//  v.  Cotesuwth,  7  Exch.  59.5.]  The  question  is 
whether  the  goods  were  still  in  transitu,  and  whether  Me.ssrs.  Donaldson  had  a  right 
to  stop  them.  In  the  notes  to  Lirklmrow  v.  Mason  (2  T.  R.  6:5,  1  H.  Bl.  357,  6  East, 
21),  in  1  Smith's  Leading  Cases  (-Ith  edit.)  6-16,  it  is  said  :  "  The  rule  to  be  collected 
from  all  the  cases  is,  that  goods  are  in  transitu  so  long  as  they  are  in  the  hands  of  the 
carrier  as  such,  whether  he  was  or  was  not  appointed  by  the  consignee,  and  also  so 
long  as  they  remain  in  any  place  of  deposit  coiniected  with  their  transmission.  But 
that,  if,  after  their  arrival  at  their  place  of  destination,  they  be  warehoused  with  the 
carrier,  whose  store  the  vendee  uses  as  his  own,  or  even  if  they  be  warehoused  with 
the  vendor  himself,  [640]  and  rent  be  paid  to  him  for  them,  that  puts  an  end  to  the 
right  to  stop  in  transitu."  If  that  be  the  true  rule,  it  is  clear  that  the  bark  in  question 
was  in  course  of  transmission  until  it  reached  Manchester',  the  place  of  its  ultimate 
destination.  [Williams,  J.  If  Messrs.  Donald.son  had  demanded  the  bark,  the  defen- 
dants would  have  had  no  answer.  That  shews  that  they  ought  to  have  the  right  to 
set  up  the  jus  tertii  ;  otherwise,  they  might  be  liable  to  two  actions.]  The  right  to 
stop  in  transitu  subsists  until  the  goods  have  come  to  the  actual  possession  of  the  buyer 
as  owner ;  James  v.  Griffin,  1  M.  &  W.  20. 

Mellish,  in  reply,  referred  to  1  Smith's  Leading  Cases,  6i6,  where  it  is  .said  :  "The 
ai-rival  of  the  goods  at  a  place  whei-e  they  are  to  be  at  the  orders  of  the  buyer, 
in  the  hands  of  persons  who  are  to  keep  them  for  him,  is  an  end  of  the  transitus, 
although  the  place  be  not  that  of  their  ultimate  destination  :  JFenhomih  v.  Ouihwaitc, 
10  M.  &  W.  436  ;  Dodsoii  v.  IFeutwortk,  5  Scott,  N.  R.  821,  4  M.  &  G.  1080;  because 
in  such  a  case  the  goods  have  got  into  the  hands  of  Jigents  for  the  buyer,  not  con- 
cerned merely  in  the  carriage  of  the  goods.  And  the  .same,  as  it  seems,  where  the 
goods  have  got  into  the  hands  of  a  person  employed  by  the  buyer  to  receive  them 
fioni  the  first  carrier,  or  out  of  the  warehou.se  where  they  were  when  sold,  and  give 
them  a  new  destination,  as  in  Valptj  v.  Gibson,  4  C.  B.  837." 

Cur.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  brought  to  recover  the  value  of  a  quantity  of  oak-bark  alleged 
to  belong  to  tlie  plaintiff. 

The  first  count  was  against  the  defendants  as  conmion  carrieis  for  not  delivering 
the  oak-bark  at  Manchester,  pursuant  to  a  deliveiy  to  them  by  the  plaintiff"  for  that 
purpose  at  Liverpool.     The  second  count  was  in  trover. 

[641]  The  material  pleas  to  the  fii-st  count  are,  one  which  denies  the  bailment,  and 
another  which  states  that  the  goods,  bi^fore  their  bailment  to  the  defendants,  had  been 
fraudulently  obtaitied  by  the  plaintiff'  from  Messrs.  Donald.son,  to  whom  they  belonged, 
and  that,  after  such  liailmcnt,  and  before  any  breach  of  dut\'  on  the  defendants'  ])art, 
Donaldson  demanded  the  goods,  and  the  defendants  delivered  them  up  to  them,  which 
is  the  cause  of  action  complained  of. 

It  appears  that  a  person  named  Cooper,  who  resided  at  Manchester,  ordered  the 
goods  of  Donaldsons,  who  were  in  Imsiness  at  Dumfries,  in  Scotland.  They  were 
shipped  at  Dumfries  free  on  board  the  "  Mart "  (Amess),a  vessel  provided  by  Donaldsons 
at  the  request  of  Cooper,  but  of  which  Donaldsons  were  not  the  owner.s,  to  be  delivered 
at  Liverpool  to  the  defendants,  who  were  wharfingers  and  carriers  there,  to  be  by  them 
forwarded  to  Cooper  at  Manchester. 

The  bill  of  lading  was  obtained  by  Donaldsons  on  the  12th  of  July,  and  it  was 
made  out  deliverable  to  Cooper  or  his  assigns.  On  the  same  day,  Donaldsons  signed 
an  aiithoiity  to  the  master  in  the  following  terms,  addressed  to  "The  New  Quay  Com- 
pany, cairiers  to  Manchestei',  on  behalf  of  Mr.  Isaac  Cooper"  : — 

"Corsock,  by  Dumfries,  12  July,  1856. 
"(Tcntlemen, — Please  to  pay  Mr.  John  Amess  the  sum  of  20].,  in  full  of  fi'cight  of 
bark  per  sloop  'Mai't.'" 

Some  obscurit}'  has  arisen  from  this  document  having  been  introduced  into  the 
special  ease  out  of  the  order  of  time  :  but  it  is  clear,  from  the  d.ite,  that  it  was  given 
to  the  master  at  the  time  the  bill  of  lading  was  signed. 
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The  goods  were  to  be  paid  for  in  cash  against  the  bill  of  lading.  Accordingly, 
Donaldsons,  on  the  14th  of  July,  drew  upon  Cooper  for  the  price  at  "on  demand,"  and 
forwarded  the  bill  of  lading  and  the  bill  of  exchange  through  their  bankers  to  the 
Manchester  and  [642]  Salford  Bank,  with  instructions  to  present  the  bill  for  accept- 
ance. The  effect  of  this  course  was,  that  Donaldsons  did  not  part  with  the  bill  of 
lading  ;  and  their  evident  intention  was,  not  to  do  so  until  Cooper  accepted  the  bill 
for  the  price  of  the  goods.  Such  acceptance  was  a  condition  precedent  to  the  acquisi- 
tion of  any  right  by  Cooper  to  the  bill  of  lading  or  the  possession  of  the  goods  :  and, 
indeed,  the  transaction  being  for  cash,  the  bank  at  ISIanchester  would  doubtless  not 
have  parted  with  the  bill  of  lading  until  the  bill  of  exchange  was  not  only  accepted, 
but  paid.  The  bank,  upon  receipt  of  the  documents,  sought  Cooper  in  vain  at  the 
address  which  he  had  given.  He  was  not  to  be  found  :  and  indeed,  it  is  obvious 
that  he  could  not,  or  did  not  intend  to,  pay  for  the  goods,  and  wanted  to  obtain 
them  or  their  value  without  payment.  After  many  fruitless  inquiries  for  him,  the 
Manchester  and  Salford  Bank  at  length  returned  the  documents  to  Donaldsons  at 
Dumfries,  who  received  them  back  here  on  the  24th  of  July. 

On  the  14th  of  July,  Cooper  wrote,  in  appeaiance  from  the  address  where  he  was 
not  to  be  found  by  the  bank,  the  following  letter  to  the  defendants : — 

"Gentlemen, — I  have  a  cargo  of  bark  from  Dumfries,  by  the  '  Mart,'  of  Perth,  which 
I  expect  in  daily,  and  have  ordered  to  come  into  your  hands.  The  captain's  charge 
for  freight  is  201.,  which  I  will  remit  you  or  send  as  soon  as  she  comes  to  Liverpool, 
with  further  instructions.     Be  good  enough  to  inform  me  of  the  arrival." 

Cooper  never  in  fact  paid  even  the  freight ;  and  that  was  afterwards  paid  by 
Buchanan  &  Co  ,  of  Liverpool,  the  agents  of  the  plaintiff,  under  the  following  cir- 
cumstances : — 

The  plaintiff  was,  on  the  14th  of  July,  applied  to  by  Thomas,  as  agent  for  Cooper, 
to  advance  the  freight.  [643]  On  the  1.5th  of  July,  he  agreed  to  do  so,  upon  having 
the  bark  transferred  to  his  order.  He  on  the  same  occa.sion  offered  to  buy  it  of  Cooper 
at  an  advance  of  10s.  per  ton  on  the  invoice  price  ;  and  Cooper  asked  time  to  consider 
the  offer. 

On  the  17th  of  July,  the  vessel  arrived  in  Liverpool;  and,  on  the  same  day, 
Cooper  was  informed  by  the  defendants  of  her  arrival,  and  wrote  them  the  following 
letter : — 

"Gentlemen, — Your  note  of  to-day  came  duly  to  hand,  of  the  arrival  of  the  vessel 
laden  with  bark  for  me.  I  have  ordered  Buchanan  &  Co.,  of  North  John  Street, 
Liverpool,  to  call  on  you  to  pay  freight,  &c.  ;  and  vou  may  act  by  their  instructions." 

On  the  19th  of  July,  the  plaintiff  bought  the  bark  of  Cooper,  upon  the  terms  of 
his  offer  of  the  15th  ;  and  the  invoice  was  left  with  him  by  Cooper,  who  thereupon 
sent  the  defendants  a  telegraphic  message,  in  the  following  terms, — "Please  to  trans- 
fer the  bill  of  lading  belonging  to  me,  to  Buchanan  &  Co." 

On  the  same  evening,  John  Buchanan,  who  throughout  was  the  plaintiff's  agent, 
was  informed  by  Matton,  the  agent  of  the  defendants,  that  he  had  received  Cooper's 
lettei',  and  his  telegraphic  message  that  the  "bill  of  lading"  should  be  transferred  to 
his,  Buchanan's,  firm.  Buchanan,  therefore,  then  learned  that  there  was  a  bill  of 
lading.  He  requested  that  the  bark  should  be  sent  to  Manchester,  and  the  freight 
paid  there  :  but  Matton  insisted  that  it  should  be  paid  in  Liverpool.  Matton  then, 
at  Buchanan's  request,  gave  him  an  order  addressed  to  the  captain,  as  follows : — 

"Liverpool,  July  19th,  1856. 
"To  the  captain  and  owners  of  the  'Mart,'  of  Perth. 
"  You  will  please  deliver  to  the  order  of  Messrs.  Buchanan  &  Co.  the  cargo  of  bark 
per  said  vessel  from  Dumfries,  they  paying  all  expenses  of  fieight,  &c." 

[644]  This  order  was  sent  the  same  evening  to  the  plaintiff,  with  a  letter  from 
Buchanan  informing  him  that  the  bark  would  not  be  delivered  without  payment  of 
the  freight  in  Liverpool. 

On  the  same  day,  James  Donaldson,  one  of  the  vendors,  arrived  in  Liverpool, — for 
what  purpose,  does  not  appear. 

On  Monday,  the  21st  of  Jul}',  the  plaintiff'  sent  201.  to  Buchanan  &  Co ,  to  pay  the 
freight.  On  the  same  day,  an  interview  took  place  between  James  Donaldson,  Amess 
(the  mastei'  of  the  '  Mart '),  and  Buchanan,  to  which  and  the  subsequent  payments  and 
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delivery  of  the  cargo  so  much  importance  is  alleged  by  the  plaintiff  to  belong,  that  we 
recite  them  in  the  terms  of  the  special  case, — premising  that  Donaldson  does  not 
appear  to  have  uttered  a  word  from  beginning  to  end  of  that  interview,  that  nothing 
said  thereat  in  his  presence  was  untrue,  and  that  nothing  was  concluded  thereat.  This 
statement  in  the  ease  is  as  follows  : — 

"On  Monday,  the  21st,  after  Mr.  John  Buchanan  had  received  from  the  plaintiff 
the  201.  and  the  defendants'  order,  Mr.  James  Donaldson  and  Mr.  Amess,  the  master  of 
the  '  Mart',  called  together  on  Mr.  John  Buchanan.  The  master  asked  Mr.  John 
Buchanan  to  give  him  a  little  money  on  account  of  the  freight.  Mr.  Buchanan  said 
he  was  prepared  to  pay  all  the  freight.  Mr.  Buchanan  asked  the  master  where  the 
bill  of  lading  was.  The  master  said  he  did  not  know  where  it  was,  though  he  had 
signed  one  ;  but  that  here  was  the  master  of  the  bark,  meaning  Mr.  Donaldson,  said 
that  he  had  passed  the  bill  of  lading  on  to  Cooper,  and  it  should  have  been  in  their 
possession  by  now.  Mr.  Buchanan  said  the  thing  was  all  right ;  he  had  the  freight 
in  his  pocket.  Mr.  Buchanan  then  made  an  appointment  for  them  to  meet  him  at  the 
defendants'  office  at  half  past  two  in  the  afternoon.  The  master  accord-[645]-ingly 
met  him  at  the  defendants'  office  ;  but  Mr.  Donaldson  did  not  accompany  him.  The 
master  produced  the  following  order  : — 

'"Corsock,  12th  July,  1856. 

"  '  The  New  Quay  Company,  carriers  to  Manchester, 
on  behalf  of  Mr.  Isaac  Cooper. 
"  '  Gentlemen, — Please  to  pay  Mr.  John  Amess  the  sum  of  201.  sterling  in  full  of 
freight  of  bark  per  ship  "  Mart.""  "  '  Per  pro  James  Donaldson, 

"'James  M'Pherson.' 

"Mr.  Buchanan  paid  the  mastei'  the  201.  for  the  freight,  and  the  following  receipt 
was  written  aci-oss  the  last-mentioned  order,  and  signed  by  the  master,  and  a  receipt- 
stamp  affixed  to  it, — '  Received  from  Messrs.  Buchanan  &  Co.  the  sum  of  201.  as  freight 
(on  the  bark)  per  sloop  "Mart"  of  Perth.'  Mr.  Buchanan  then  shewed  Mr.  Matton, 
the  last-mentioned  order  and  receipt,  and  asked  Mr.  Matton  if  he  could  take  the  bark 
up  for  Mr.  Sheridan  to  Manchester,  and  stow  it  for  him  there.  Mr.  Matton  told  him 
he  could.  Mr.  Buchanan  then  wrote  the  following  directions  across  the  defendants' 
order  of  the  19th  of  July, — 'The  New  Quay  Company  will  please  to  forward  the 
cargo  of  bark  per  "  Mart,"  of  Perth,  to  Manchester,  and  there  to  warehouse  it  for  Mr. 
John  B.  Sheridan,  34  Cannon  St.,  Manchester,  or  his  order  ;  and  please  to  pay  the 
charges  thereon,  the  freight  being  paid  here,  on  his  account,  by  us,  and  oblige 
Buchanan  &  Co.'  And  Mr.  Buchanan  left  that  order  with  Mr.  Matton.  On  the 
22nd  of  July,  the  plaintiff,  at  Cooper's  re(iuest,  paid  Cooper  211.,  and  took  from  him 
a  receipt  for  411.  as  paid  on  account  of  freight  an<l  expenses  of  oak-bark.  The  plaintiff 
had  not  heard  that  there  was  any  dispute  about  the  bark  at  the  time  he  paid  the  411. 
On  the  23rd  of  July,  about  two  thirds  of  the  bark  was  removed  from  the  '  Mart'  into 
one  of  the  defendants'  boats  to  be  taken  to  Manchester." 

[646]  Afterwards,  upon  the  same  day,  the  master  appears  to  have  taken  alarm 
and  tinding,  upon  ituiuiry  of  Matton,  that  the  bill  of  lading  had  not  come  to  hanil 
he  demanded  a  return  of  the  bark,  and  at  first  refused  to  dclixer  the  residue.  Matton 
however,  induced  him  to  deliver  the  residue  of  the  bark,  and  pei-mit  them  to  carry 
the  whole  to  Manchester,  subject  to  his  onler.  This  arrangement  was  expressed  in 
the  following  letter,  to  which  Matton  assented  : — 

"Liverpool,  23rd  July,  1856. 

"Mr.  Joseph  Matton,  agent  for  the  New  ()M;xy  Company. 
"Sir,  — I  request  that  you  will  not  dclivci-  the  cargo  of  bark  received  by  you  this 
day  from  the  sloop  '  Mart,'  until  the  bill  of  lading  signed  by  me  for  the  same  is  produced 
by  the  party  applying  for  the  said  bark  on  its  arri\al  at  iSlanchester." 

(Signed)         "John   Amkss." 

On  the  same  day,  Matton  informed  Cooper  of  that  arrangement. 

On  the  24th  of  -luly,  npnn  receiving  back  the  unaccepted  draft  and  the  bill  (if 
lading,  Messrs.  l)onaldson  telegraphed  to  Liverpool  to  stop  the  liarlc  ;  luid  on  that 
day  the  plaintiM'  learned  that  it  had  been  slopped,  and  that  the  dcfriidaiits  would  not 
deliver  it,  on  the  ground  of  the  ownership  licing  disputed. 

A  correspondence  took  place,  the  result  of  which  was,  that  I  he  dofcndants  refused 


1246  SHERIDAN    V.  THE   NEW   QUAY    COMPANY         4  C  B.  (N.  S) 647. 

to  deliver  the  bark  to  the  plaintiff;  and,  on  the  29th  of  Jul}-,  by  Donaldsons'  directions, 
they  delivered  it  to  Middleton,  a  purchaser  fiom  Donaldsons.  They  at  the  same  time 
delivered  to  Middleton  a  debit  note,  made  out  to  the  plaintiff  as  debtor,  for  the  carriage 
of  the  bark  from  Liverpool  to  Manchester,  l-il.  16s.  Middleton  was  required  to  pay 
that  sum  before  he  lemoved  the  goods,  and  got  a  receipt  upon  the  debit  note. 

[647]  The  above  statement  contains  all  the  material  facts.  We  have  thought  it 
necessar\'  to  preface  our  judgment  with  that  statement,  because,  when  the  facts  are 
stated  cleaily,  it  will  be  clear  what  the  judgment  ought  to  be. 

The  first  question  arising  upon  the  facts  is,  whose  were  the  goods  when  the  defen- 
dants refused  to  deliver  them  to  the  plaintiff?  They  were  Donaldsons'  when  they 
were  shipped,  and  they  were  to  become  Cooper's  upon  his  paying  for  them  and 
obtaining  the  bill  of  lading.  This  he  never  did  ;  nor  did  he  in  n.ny  way  acquire  a  right 
to  the  possession  of  the  goods  :  consequently,  Sheridan  acquired  no  right  by  the 
purchase  from  Cooper.  But  it  was  argued  that  he  did  acquire  such  a  right  by  the 
conduct  of  James  Donaldson  on  the  21st  of  July,  at  the  interview  in  Liverpool,  and 
by  the  subsequent  payments  made  by  the  plaintiff  in  consequence  of  such  conduct. 
An  attentive  considei'ation  of  the  facts  will,  however,  negative  this. 

Upon  the  19th  of  July,  Buchanan  knew  that  there  was  a  bill  of  lading.  Donaldson 
does  not  appear  to  have  known  anything  of  the  plaintiff",  or  that  there  was  a  purchaser 
from  Cooper.  The  plaintift''s  name  had  not  previously  been  mentioned.  Donaldson 
said  nothing  at  the  interview  ;  and  all  that  the  master,  who,  by  the  bye,  was  not 
Donaldson's  agent,  said  that  Donaldson  had  said,  w-as  true,  namely,  that  he  had  passed 
the  bill  of  lading  on  to  Cooper,  and  it  should  have  been  in  their  possession  by  now. 
This  was  a  statement  of  the  master  made  in  answer  to  Buchanan's  question  where  the 
bill  of  lading  was,  and  it  was  doubtless  made  to  induce  Buchanan  to  pay  upon  the 
supposition  that  the  bill  of  lading  was  in  Cooper's  hands  ;  but  every  word  of  it  was 
true.  Buchanan's  answer,  that  "the  thing  was  all  right;  he  had  the  freight  in  his 
pocket," — if  sincere,  shews  that  l)oth  parties  were  honestly  mistaken  in  supposing  that 
[648]  Cooper  probably  had  the  bill  of  lading,  and  further  shews  that  Buchanan  was 
inclined  to  act  upon  his  belief  of  the  fact.  He  clearly  did  not  act  upon  what  then 
passed,  oi-  saj'  he  would  ;  for,  if  he  did,  he  would  then  and  there  ha\'e  paiil  the  captain 
the  freight.  If  he  had  done  so,  it  would,  in  our  opinion,  have  made  no  difference : 
but  he  did  not.  In  fact,  no  arrangement  was  then  come  to,  but  Buchanan  made  an 
appointment  for  Donaldson  and  the  master  to  meet  him  at  the  defendants'  office  at 
half  past  two  in  the  afternoon.  Donaldsoii  did  not  attend  that  appointment,  and 
appears  to  have  taken  no  further  part.  The  master  and  Buchanan  did  attend ;  and 
the  master  produced  the  order  already  obser^'ed  upon,  of  the  12th  of  July  (given  when 
the  bill  of  lading  was  signed),  and  Buchanan  thereupon  paid  him  the  freight,  without 
an}'  further  inquiry  or  communication  from  Donaldson.  The  production  of  this  docu- 
ment and  the  payment  made  upon  it,  were  strongly  insisted  upon  by  Mr.  Mellish, 
in  his  very  able  argument,  as,  taken  in  connection  with  the  interview  ahead}'  spoken 
of,  constituting  a  distinct  and  independent  authority  from  Donaldson  to  the  plaintiff 
to  take  possession  of  the  goods  as  buyer.  The  case  seems  ingeniously  framed  to  make 
this  view  plausible.  The  date  of  that  document,  however,  its  address,  and  the  fact 
that  it  was  not  referred  to  at  the  interview  of  the  21st,  shew  that  it  had  acquired  no 
new  force  when  it  was  used.  It  was  simply  an  authority  given  to  the  master,  when 
he  signed  the  bill  of  lading,  requesting  the  defendants  to  do  what  is  common  among 
carriers  on  distinct  parts  of  a  route,  namely,  to  pay  the  master  his  freight,  upon 
receiving  the  goods  ;  and  it  was  of  course  given  in  the  expectation  that  the  defendants 
would  be  furnished  by  the  buyer  with  the  bill  of  lading,  and  that  he  would  pay  them 
the  entire  freight,  including  what  they  had  paid  the  master  of  the  vessel,  [649]  upon 
the  delivery  of  the  goods  at  Manchester.  We  cannot,  therefore,  think  that  Donaldson's 
silence  whilst  the  master  told  the  truth  at  the  interview  where  nothing  was  concluded, 
coupled  with  his  not  attending  a  further  appointment,  and  with  the  master  (who  was 
not  his  agent)  using  a  document  made  nine  days  before,  and  not  alluded  to  at  the 
interview,  for  the  purpose  of  obtaining  payment,  from  a  person  to  whom  it  was  not 
directed,  of  freight  which  the  defendant  had  requested  another,  and  not  the  plaintiff', 
to  pay,  can  give  such  peison,  or  his  principal,  a  right,  by  any  known  mode  of  transfer, 
to  the  possession  of  the  goods  in  respect  of  which  the  freight  was  due.  It  is,  there- 
fore, clear  to  demonstration  that  the  goods  remained  Donaldson's,  and  never  did  belong 
to  the  plaintiff. 
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'I'he  only  remaining  question  is,  whether  the  defendants,  l)eing  employed  by  the 
plaintiff  as  common  carriers,  are  thei'eby  precluded  from  dis))uting  his  title  to  the 
goods.  We  rather  doubt  whether  this  question  arises  upon  the  first  count,  because 
there  was  no  delivery  by  the  plaintiti'  to  the  defendants  of  the  whole  of  the  bark,  and 
no  contract  for  the  carriage  of  less  ;  and  upon  this  ground,  as  at  present  advised, 
we  should  decide  that  the  verdict  ought  to  be  for  the  defendants  upon  the  first  plea 
to  the  first  count. 

The  count  in  trover  remains  to  be  considered ;  and,  as  the  third  plea  to  the 
first  count,  striking  out  as  surplusage  the  part  imputing  fraud  to  the  plaintiff,  or  with 
a  slight  amendment,  also  raises  the  same  question,  it  is  necessary  to  discuss  it. 

Assuming  it  to  arise,  we  are  of  opinion  that  there  is  no  estoppel.  The  defendants 
were  common  carriers,  and  therefoi-e  bound  to  receive  the  goods  for  carriage.  They 
could  make  no  inquiry  as  to  the  ownership.  They  have  not  voluntarily  raised  the 
question  ;  it  was  raised  bv  the  demand  of  the  real  owner,  before  the  defendants  [650] 
had  parted  with  the  goods.  The  law  would  have  protected  them  against  the  real 
owner,  if  they  had  delivered  the  goods  in  pursuance  of  their  employment,  without 
notice  of  his  claim.  It  ought  equally  to  protect  them  against  the  pseudo  owner,  from 
whom  they  could  not  refuse  to  receive  the  goods,  in  the  present  event  of  the  real 
owner  claiming  the  goods,  and  their  being  given  up  to  him.  The  compulsory  character 
of  the  employment  of  a  carrier  furnishes  ample  ground  for  so  holding :  and  we  do  not 
assent  to  the  altered  statement  of  the  law  in  the  later  editions  of  Story  on  Bailments, 
§§  266  and  582, — the  earlier  editions  of  that  valuable  work  having  laid  it  down  in 
accordance  with  our  view  («). 

For  these  reasons,  we  give  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

(a)  In  the  2nd  edition  of  Story  on  Bailments  (published  in  1839),  the  learned 
author,  speaking  of  excuses  of  carriers  for  the  non-delivery  of  goods,  says,  §  582, — 
"  Another  excuse  is,  when  the  goods  are  demanded  or  tiiken  from  the  possession  of  the 
carrier  by  some  peison  having  a  superior  title  to  the  property.  It  is  generally  true 
that  the  carrier  cannot  disput*  the  title  of  the  per-son  who  delivers  the  goods  to  him, 
or  set  up  an  adverse  title,  to  defeat  his  right  of  action  growing  out  of  the  contract 
{Anonymous,  cited  3  Esp.  N.  P.  C.  115).  But  this  is  true  only  when  that  adverse 
claim  is  not  a.sserted  by  the  superior  claimant  himself,  but  merely  l)y  the  carrier,  of 
his  own  motion.  Where  the  adverse  title  is  made  known  to  the  carrier,  if  he  is 
foibidden  to  deli\'er  the  goods  to  any  other  person,  he  acts  at  his  pei'il  ;  and,  if  the 
adverse  title  is  well  foun<led,  and  he  resists  it,  he  is  liable  to  an  action  for  the  recovery 
of  the  goods  {Taylor  v.  Phiiiivr,  ;i  M.  it  Selw.  502  ;  Jl'ihuit  v.  Anderton,  1  B.  &  Ad.  150).'" 

In  the  coi'rcsijonding  section  of  the  edition  of  1856  (which  was  referred  to  by  the 
learned  judge  in  his  judgment),  the  law  is  thus  stated, — "Another  excuse  which  may 
be  asserted,  under  certain  circumstances  is,  when  the  goods  are  demanded  or  taken 
from  the  possession  of  [651]  the  carrier  by  some  person  having  a  superior  title  to  the 
property.  In  general  the  carrier  is  not  permitted  to  dispute  the  title  of  the  person 
who  delivers  the  goods  to  him,  or  to  set  up  an  adverse  title  to  defeat  his  right  of 
action  growing  out  of  his  contract  (citing  .'5  Esp.  N.  P.  C.  115,  but  giving  the  name 
of  the  principal  case,  which  has  nothing  to  do  with  the  (juestion  ;  and  also  referring 
to  Kieran  v.  Saiidars,  6  Ad.  it  K.  515,  Nickolxon  v.  Knowlcs,  5  Madd.  47,  Story  on 
Agency,  S  -'''i  Stoiy  on  E(|.  Jur.  SS^^H-^IT,  and  Story  on  Bailments,  i^  261,  450). 
And  this  is  emphatically  the  rule  when  the  adverse  claim  is  not  asserted  by  the 
superior  claimant  hini.self,  but  is  merely  asserteil  by  the  carrier  of  his  own  mere 
motion  (Story  on  Agency,  §  217  ;  2  Story  on  Eq  .Jur.  ^  816,  817  ;  Story  on  Bailments, 
§  450).  Formerhj  it  seems  to  luive  been  thmujht,  that,  if  the  adverse  title  was  asserted 
by  tlu)  supeiior  claimant,  and  the  carrier  had  due  notice  of  it,  and  vxts  forbidden  to 
deliver  it  to  the  bailor,  he  might  protect  himself  from  responsibility,  and  set  up  such 
title  against  the  liailoi-  {Ogle  v.  Atkinson,  5  Taunt.  759,  1  Marsh.  323  ;  Story  on  Bailments, 
§  450).  But  this  doctrine,  altlumgh  jierhaps  nuiintainuble  in  some  cases  under  special 
circumstances,  i<<  nmv  deemed  to  be  generally  untenable  (Story  on  Bailments,  ^  266) ; 
awl  therefore  tice  carrier  mu)i  be  placed  in  a  position  in  which  lie  cannot  sajely  deliver 
the  gooils  to  either  party.  For,  where  the  adverse  title  is  made  known  to  the  carrier, 
if  he  is  forbidden  to  deliver  the  giuxls  to  any  other  jicrson,  he  acts  at  his  peril  ;  and, 
if  the  adverse  title  is  well  fdunded,  anil  he  resists  it,  he  is  liable  to  an  action  for  the 
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[653]     Whiley  and  Another  v.  Whiley.     June  8th,  1858. 

Where  judgment  has  been  signed  (for  default  of  appearance)  upon  a  writ  specially 
indorsed  under  the  25th  section  of  the  Common  Law  Procedure  Act,  1852, — the 
affidavit  in  support  of  an  application  by  the  defendant  to  l>e  let  in  to  defend,  under 
the  proviso  in  s.  27,  must  not  merely  state  that  he  has  "  a  defence  upon  the  merits," 
but  must  disclose  or  make  known  the  nature  of  such  defence,  in  order  that  the  judge 
may  see  that  it  really  amounts  to  a  defence. 

The  25th  section  of  the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76, 
authorizes  a  special  indorsement  of  the  particulars  of  the  plaintiff's  claim,  where  it 
is  for  a  debt  or  liquidated  demand  in  money,  to  be  indorsed  on  the  writ  of  summons ; 
and  the  27th  section  enacts,  that,  "  in  case  of  non-appearance  by  the  defendant,  where 
the  writ  of  summons  is  indorsed  in  the  special  form  hereinbefore  provided,  it  shall 
and  may  be  lawful  for  the  plaintiff',  on  filling  an  affidavit  of  personal  service  of  the 
writ  of  summons,  or  a  judge's  order  for  leave  to  proceed  under  the  provisions  of  this 
act  [s.  22],  and  a  copy  of  the  writ  of  summons,  at  once  to  sign  final  judgment  in  the 
form  contained  in  the  schedule  (A.)  to  this  act  annexed,  marked  No.  5  (on  which 

recovery  of  the  goods  by  the  person  setting  up  such  adverse  title  {Tayhr  v.  Plummer, 
3  M.  &  Selw.  562  ;  JJ'ihon  v.  Andertm,  1  B.  &  Ad.  450  ;  2  Story  on  Eq.  Jur.  §§  816, 
817  ;  Story  on  Bailments,  g§  266,  450:  Story  on  Agency,  §  217)," — a  result  which  is 
plainly  unjust. 

The  266th  section,  which  is  above  referred  to  as  the  authority  for  the  supposed 
change  in  the  law,  is  as  follows  : — "  Even  if  the  lender  is  not  the  owner  of  the  thing, 
the  borrower  must  ordinarily  restore  it  to  him,  and  has  no  right  to  set  up  the  title  of  a 
mere  stranger  against  him  ;  for,  the  lender  has,  by  his  contract,  a  right  to  be  reinstated 
in  his  possession  (Pothier,  Pi'et  .1  Usage,  n.  18,  46  ;  Story  on  Bailments,  §  230).  How- 
ever, if,  in  the  meantime,  a  recoverj'  has  been  had  against  the  borrower  without  his 
default  (Eilxan  v.  IFeatmi,  7  Cowen,  K.  278 ;  jrUscm  v.  Andcrlon,  1  B.  &  Ad.  450  ;  Story 
on  Bailments,  [652]  §  120),  or  if  the  thing  has  been  attached  in  his  hand  in  an  adverse 
suit,  that  will  constitute  a  sufficient  excuse  (Pothier,  Pret  a  Usage,  n.  46  ;  Story  on  Bail- 
ments, §  120).  If  the  borrower  actually  restores  the  thing  to  the  true  and  real  owner, 
without  any  injury  or  injustice  to  the  lender,  he  will  no  longer  }>e  liable  to  anj'  action 
{IFhittier  v.  Smith,  11  Mass.  K.  210).  Li  like  manner,  if  the  thing  is  taken  out  of  the 
possession  of  the  borrower  by  the  real  owner  (Shelhury  v.  Scotford,  Yelv.  22),  or  if, 
upon  a  threat  by  such  owner  to  sue  him,  he  has  delivered  up  the  thing,  he  will  be 
discharged  {U'ilscru  v.  Anderton,  1  B.  iV  Ad.  450,  per  Littledale,  J.)." 

The  passage  printed  above  in  italics  appears  to  have  been  written  by  the  learned 
author  himself ;  for,  it  is  to  be  found  in  the  3rd  edition,  which  was  published  at 
Boston  in  1843, — two  years  before  Dr.  Story's  decease,  which  took  place  on  the  10th 
of  September,  1845:  see  his  Life  and  Letters,  edited  by  his  son,  vol.  2,  p.  548, — and 
which  edition  purports  to  have  been  revised  and  corrected  by  himself.  The  passage 
is  repeated  in  the  edition  of  1846,  by  the  son  of  the  learned  judge,  and  also  in 
Mr.  Summer's  edition  of  1851,  and  in  Mr.  Bennett's  edition  of  1856. 

The  law  as  thus  stated  in  the  later  editions  of  Story,  is  adopted  by  Mi'.  Angell  in 
his  treatise  on  the  Law  of  Carriers,  ^  335.  But  that  learned  author  adds  something 
which,  if  the  law  were  as  he  states  it,  would  be  equally  erroneous.  He  says  :  "  But 
the  situation  of  the  bailee  is  not  one  without  remed}'.  He  is  not  bound  to  ascertain 
who  has  the  right,  and  he  may  file  a  bill  of  interpleader  in  a  court  of  equity.  If  the 
Ijailee  forliears  to  adopt  that  mode  of  pi'oceeding,  and  makes  himself  a  part}',  by 
i-etaining  the  goods  for  the  bailor,  he  must  stand  or  fall  by  his  title."  This,  if  the 
previous  statement  were  correct,  would  be  opposed  to  the  established  doctrine  in 
equity,  that  a  party  cannot  file  a  bill  of  interpleader  in  contradiction  to  the  contract 
which  he  has  entered  into  :  Crmcslini/  v.  'Hiorntan,  7  Sim.  391,  2  Mylne  &  Cr.  1. 

Cheesman  v.  E.rall,  6  Exch.  341,  is  somewhat  analogous  to  the  principal  case,  with 
reference  to  a  pledge.  And  the  general  question  was  argued  in  a  still  nioi'e  recent 
case  of  Thome  v.  Tilbiiry,  3  Hurlst.  &  N.  534,  but  the  court  thought  that  the  plea  did 
not  raise  the  point  so  as  to  render  it  necessary  to  decide  upon  the  conflict  of  authority 
which  had  been  referred  to.  In  IH.ron  v.  Yates,  5  B.  &  Ad.  340,  Lord  Wensleydale 
said, — "The  defendant  is  a  warehouseman,  and  therefore  may  set  up  the  jus  teitii." 
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judgment  no  proceeding  in  eiioi,  shall  lie),  for  any  sum  not  e.vceediiig  the  sum 
indorsed  (ju  the  writ,  together  with  interest  at  the  rate  s])eeitied,  if  any,  to  the  date 
of  the  judgment,  and  a  sum  for  costs,  &c.  ;  and  tlie  plaintitY  may  upon  such  judgment 
issue  execution  at  the  expiration  of  eight  da3's  from  the  last  day  for  appearance,  and 
not  before  :  provided  always  that  it  shall  he  lawful  for  the  court  or  a  judge,  either 
))efore  or  after  final  judgment,  to  let  in  the  defendant  to  defend,  upon  an  application 
supported  by  satisfactory  attidavits  accounting  for  the  non-appearance,  and  disclosing 
a  defence  upon  the  merits." 

The  defendant  was  served  with  a  writ  of  summons  specially  indorsed  as  follows  : — 
"September,  lb57.  To  amount  received  by  the  defendant  for  the  use  of  the  plaintiff's 
on  account  of  the  price  and  value  of  the  bi'ig  '  Isabella,'  the  property  of  the  plaintiffs, 
93fil.  1 8s.  4d." 

[654]  On  the  18th  of  April  last  final  judgment  was  signed  against  the  defendant 
for  non-appearance,  and  application  was  made  to  Crowder,  J.,  at  Chambers,  to  set 
aside  that  judgment  and  to  let  the  defendant  in  to  defend  under  the  proviso  at  the 
end  of  the  i-'Tth  section.  The  affidavit  (of  the  defendant)  upon  which  that  application 
was  founded  was  as  follows  : — "This  action  is  brought  against  me  to  recover  the  sum 
alleged  to  be  due  to  the  plaintiffs  as  mortgagees  of  the  ship  'Isabella.'  I  was  not 
a  party  to  the  said  mortgage,  nor  derived  any  lienetit  therefrom,  and  the  debt  was 
contracted  anfl  the  money  borrowed  by  my  co-owner  on  the  same  ship  before  I  became 
an  owner  or  interested  therein.  I  instructed  my  solicitor,  Mr.  J.  S.  of  M.,  to  defend 
this  action  and  to  protect  my  interest ;  but  he  has  neglected  to  do  so,  owing,  I  believe, 
to  pecuniary  embarrassments,  and  he  has  since,  as  I  believe,  left  the  town  of  M.  where 
he  was  practising  as  an  attorney  and  solicitor.  In  consequence  of  the  neglect  of 
the  said  .1.  S.,  judgment  was  signed  against  me  on  the  18th  of  April  last.  I  have  a 
good  defence  to  this  action  on  the  merits,  and  I  am  desirous  of  being  allowed  to 
defend  the  same,  as  I  am  not  indebted  to  the  plaintiff's,  either  legally  or  morally,  in 
one  penny." 

Upon  this  affidavit,  and  upon  the  authority  of  a  case  of  JFarringtan  v.  Leake, 
1 1  Exch.  304,  the  learned  judge  made  the  order  as  prayed. 

Field,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind  that  order. 
He  submitted  that  the  aUidavit  did  not  within  the  meaning  of  the  proviso  in  s.  27 
"  disclose  "  any  defence  upon  the  merits. 

H.  James  now  shewed  cause.  This  matter  was  very  fully  discussed  in  the  court 
of  Exchequer  in  the  recent  case  of  ll'arrinijtoH  v.  Leake,  1  1  Exch.  304,  where  [655] 
that  coui't  decided  (Martin,  B.,  dissenting)  that  an  atlid.ivit  stating  the  precise  nature 
of  the  defence  is  not  lequisite,  l)ut  that  the  ordinary  affidavit  of  merits  is  sutlieient : 
and  that  is  manifestly  the  convenient  course,  for  no  affidavit  can  be  received  in  answer  : 
Blrwitl  V.  Gordon,  1  Dowl.  N.  S.  815:  and  any  othei'  decision  would  have  the  effect 
of  introducing  a  new  sort  of  affidavit  of  merits.  In  Ifarrinytun  v.  Leake,  Pollock,  C.  B., 
says:  "The  27th  section  enables  a  plaintilf  to  sigti  judgment  in  case  of  the  non- 
appearance of  the  defendant,  although  personal  service  of  the  writ  of  summons  has 
not  been  effected, — the  effect  of  which  may  bo  that  pei'sons,  through  some  inisUikc 
on  their  part,  may  find  themselves  suddenly  incumbered  with  a  judgment  signed 
against  them,  of  which  they  know  alisohitely  nothing,  or  at  least  of  which  they  have 
not  received  such  notice  as  used  formerly  to  be  re((uired,  undei'  the  old  jiractice, 
befoie  a  plaintilf  was  entitled  to  sign  judgment.  This  proviso  was  intended  for  the 
puipose  of  guarding  against  such  mischief.  Now,  the  word  'disclosing,'  if  the  prtjper 
sources  are  .sought  to  obtain  its  true  deliniti(jn,  apparently  points  to  something  more 
than  'adverting  to,'  or  'stating,'  or  simply  'telling,'  which  are  some  of  its  definitions. 
It  was  probably  intended  that  something  more  was  meant,  but  of  that  I  am  by  no 
means  certain.  The  legislature  has  niiwle  use  of  a  word  which  does  not  necessarily 
convey  more  than  the  sense  of  'telling';  and,  as  this  uncertainty  exists,  I  think  we 
ought  to  tjike  care  how  we  permit  a  defendant  to  bo  Ijouiid  by  a  judgment  signed 
against  him  in  a  case  such  as  the  present,  in  a  mode  of  procedure  which,  but  for  this 
enactment,  would  not  be  permitted  by  the  law  of  the  land."  I'arke,  M.,  with  less 
hesitation,  says:  "  I  think  the  provi.so  only  I'cquires  an  atliflavit  .satisfacturih-  account- 
ing for  the  non-appearance,  and  the  ordinaiy  atiiilavit  of  merits.  [656]  I  tliiiiU  the 
sentence  is  not  perfectly  complete  as  it  stands,  but  that  it  was  so  framed  for  the 
sake  of  l)revity  and  simplicity.  When  the  matter  was  before  mo,  I  could  not  see 
why  more  should   be   required    than   the  ordinary  affidavit  of  merits  under  the  old 
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practice,  where  the  defendant  had  appeared  and  had  taken  several  steps  in  the  action, 
and  judgment  had  been  snapped  against  him.  I  therefore  think  the  mere  aftida\at 
of  merits  is  sufficient,  without  stating  the  ground  of  defence,  as  used  to  be  the  case 
under  the  old  practice  of  letting  in  a  defendant  to  defend,  upon  a  simple  affidavit." 
And  Piatt,  B.,  adds:  "In  my  opinion  the  27th  section  has  not  altered  the  practice 
«ith  respect  to  the  affidavit,  by  requiring  more  from  a  defendant  than  used  to  be 
required.  I  have  had  this  question  frequently  before  me  at  Chambers,  and  I  have 
come  to  the  conclusion,  that,  by  'disclosing'  is  meant  averring  a  good  defence  on 
the  merits.  This  is  the  only  condition  to  which  a  defendant  is  subjected  on  an 
application  to  set  aside  a  judgment,  for,  the  act  does  not  proceed  to  state  that  such 
affidavit  may  lie  answered  by  an  affidavit  made  on  the  part  of  the  plaintiff." 
[Williams,  J.  The  affidavit  here  assigns  a  bad  reason  for  the  defendant's  alleged 
non-liability.]  Independently  of  that,  the  affidavit,  it  is  submitted,  sufficiently 
discloses  that  the  defendant  has  a  defence  upon  the  merits.  Is  the  defendant  to  go 
fully  into  his  defence  upon  affidavit?  That  surely  never  could  have  been  intended. 
[Cockburn,  C.  J.  The  legislature  must  certainly  have  meant,  when  it  used  the  word 
"disclosing,"  something  more  than  a  mere  statement  of  the  fact  that  the  defendant 
has  a  defence  upon  the  merits.]  There  can  be  no  more  reason  for  the  affidavit  entering 
into  a  det<ail  of  the  nature  of  the  defence  now  than  there  was  under  the  old  practice 
where  it  was  sought  to  set  a.side  a  judgment  signed  for  want  of  a  plea. 

[657]  Field,  in  support  of  his  rule.  Before  the  passing  of  the  Common  Law- 
Procedure  Act,  1852,  the  practice  undoubtedly  was,  to  let  in  a  defendant  against 
whom  judgment  had  been  signed  for  want  of  a  plea,  to  defend,  upon  a  simple  affidavit 
stating  that  he  had  a  good  defence  to  the  action  upon  the  merits.  But  at  that  time 
there  could  be  no  indorsement  shewing  the  nature  of  the  claim,  as  now.  [Williams,  J. 
That  would  appear  from  the  declaration.]  By  the  special  indorsement  on  the  writ  of 
summons,  the  plaintiff  gives  the  defendant  notice  of  what  it  is  that  he  is  suing  him 
for  ;  and  for  so  doing  he  obtains  a  statutory  benefit  from  which  he  can  only  be  removed 
by  the  defendant's  compliance  with  the  requirements  of  the  proviso  at  the  end  of 
s.  27,  viz.  by  pi'oducing  an  affida\'it  satisfactorily  accounting  for  the  non-appearance, 
and  disclosing  a  defence  upon  the  merits.  The  affidavit  produced  upon  the  present 
occasion  clearly  does  not  disclose  a  defence  upon  the  merits.  Stating  merely  "  I  have 
a  good  defence  to  this  action  on  the  merits "  certainly  discloses  nothing.  It  is 
submitted  that  the  interpretation  put  upon  this  proviso  by  Martin,  B.,  in  Warrington 
V.  Leake,  is  the  more  reasonable  one,  and  ought  to  prevail.  He  says, — "The  word 
'disclosing'  is  not  uselessly  employed  by  the  legislature,  but  is  a  verj'  apt  and 
appropriate  term,  and  ought  to  ha^-e  that  force  attributed  to  it  which  it  properly  bears. 
Knowing,  as  I  do,  what  the  nature  of  the  affidavit  was  which  went  by  the  name  of 
'an  affidavit  of  merits'  under  the  old  practice,  and  finding  that  the  new  law  requires 
the  affidavit  of  merits  to  '  disclose  the  defence,'  I  come  to  the  conclusion  that  something 
more  is  now  required  than  the  ordinary  affidavit  of  merits."  Some  assistance  in  con- 
struing this  proviso  may  be  derived  from  the  2nd  section  of  the  Bills  of  Exchange 
Act,  18  &  19  Vict.  c.  67,  which  likewise  uses  the  word  "disclose."  The  1st  [658] 
section  having  provided  for  the  service  of  the  writ,  the  2nd  proceeds  to  enact  that  "  a 
judge  of  any  of  the  said  courts  shall,  upon  application  within  the  period  of  twelve 
days  from  such  service,  give  leave  to  appear  to  such  writ,  and  to  defend  the  action, 
on  the  defendant  paying  into  couit  the  sum  indorsed  on  the  writ,  or  upon  affidavits 
satisfactory  to  the  judge,  which  disclose  a  legal  or  equitable  defence,  or  such  facts  as 
would  make  it  incumbent  on  the  holder  to  prove  consideration,  or  such  other  facts  as 
the  judge  may  deem  sufficient  to  support  the  application,  and  on  such  terms  as  to 
security  or  otherwise  as  to  the  judge  may  seem  fit."  Under  that  statute,  the  affidavit 
invariably  sets  out  the  facts  upon  which  the  proposed  defence  rest.  [Byles,  J.  The 
additional  words  used  there  shew  plainly  what  the  legislature  meant  by  the  word 
"disclose."  There  is  an  ambiguity  in  the  proviso  in  s.  27  of  the  Common  Law 
Procedure  Act,  1852.]  If  the  legislature  had  intended  that  the  defendant  should  be 
let  in  to  defend  upon  a  dry  affida^•it  of  merits,  they  would  have  said  so.  [Cockbui-n, 
C.  J.  What  "disclosure"  does  the  defendant  make  when  he  says,  "I  have  a  defence 
to  the  action  upon  the  merits  :  at  some  future  time  I  will  tell  you  what  it  is  ] "]  The 
disclosure  cleaily  should  be  such  as  to  enable  the  judge  to  determine  whether  or  not 
it  is  fit  that  the  defendant  should  he  let  in  to  make  the  defence. 

OoCKBURN,  C.  J.     I  am  of  opinion  that  the  rule  to  set  aside  the  order  of  my 
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Brother  Ciowder  should  be  made  absohitc.  The  language  used  by  the  legislature 
with  reference  to  these  liquidated  demands  to  be  indoised  on  the  writ  of  summons  is, 
that,  in  case  of  non-appearance  by  the  defendant,  it  shall  be  lawful  for  the  ])laintiflr, 
on  tiling  an  atiida\  it  of  personal  service  of  the  writ,  &e.,  at  once  to  sign  final  judgment, 
upon  which  judg-[659]-ment  execution  may  issue  at  the  expiration  of  eight  days  from 
the  last  day  for  appearance, — with  this  proviso,  that  "it  shall  be  lawful  foi-  the  court 
01'  a  judge,  either  before  or  after  final  judgment,  to  let  in  the  defendant  to  defend, 
upon  an  application  supported  liy  satisfactory  affidavits  accounting  for  the  non-appear- 
ance, and  disclosing  a  defence  upon  the  merits."  It  has  been  contended  by  Mi'.  .lames 
(who  has  urged  all  that  could  be  said  upon  the  subject)  that  this  means  no  more  than 
"stating  that  he  has  a  defence  upon  the  merits;"  and  that  view  is  supported  hy  the 
decision  of  the  majority  of  the  court  of  Excherpier  in  H'dirinf/ton  v.  Leake,  11  Exch. 
304.  I  feel  bound,  however,  to  say  that  I  concur  in  the  opinion  expressed  by  Martin,  B. 
I  think  it  is  impossible  to  say  that  disclosing  a  defence  means  no  more  than  stilting 
the  fact  of  the  existence  of  a  defence.  It  clearly  means  something  more  :  the  defen- 
dant must  shew  upon  his  affidavit  what  the  nature  of  the  defence  is.  He  need  not 
set  out  the  whole  defence  with  minute  particularity  :  but  he  must  do  something  more 
than  nakedly  state  that  he  has  a  defence  to  the  action  upon  the  merits.  Much  was 
said  in  Jrarrinfjlon  v.  Leake,  and  the  argument  has  been  again  urged  before  us,  as  to 
the  hardship  which  would  be  thus  imposed  upon  defendants, — a  haidship  which  the 
law  docs  not  impose  upon  them  in  other  cases  where  judgment  has  lieen  signed  in 
consequence  of  a  slip.  These  arguments,  however,  only  tend  to  shew  that  possibly 
the  legislature  would  have  done  more  wisely  if  they  had  put  these  upon  the  same 
footing  as  other  cases  :  but  they  afford  no  ground  for  calling  upon  us  to  put  a  dirt'erent 
construction  upon  the  language  of  the  legislature  from  that  which  we  should  otherwise 
have  done.  Consideral)le  light  is  thrown  upon  the  meaning  of  the  proviso  in  question 
by  the  "ind  section  of  the  Bills  of  Exchange  Act,  !  iS55,  where  a  similar  expression  is 
[660]  used  ;  and  vet  nobody  has  ever  thought  it  sufficient  for  an  affidavit  to  found  an 
application  for  leave  to  defend  merely  to  state  that  the  defendant  has  a  legal  or  equitable 
defence.  "Disclosing"  there  manifestly  points  to  something  more  than  a  mere  state- 
ment of  the  existence  of  a  defence.  Independently  of  that  statute,  I  should  have  felt 
no  difficulty  in  coming  to  the  conclusion  I  have  stated  ;  but,  with  it,  ;dl  possi))ility  of 
doubt  is  in  my  judgment  removed.  For  these  reasons,  I  am  of  opinion  that  the  order 
must  be  set  aside.  At  the  same  time,  as  it  is  not  impossible  that  the  defendant  may 
have  been  misled  b\'  the  deci.sion  of  the  court  of  Exchequer  in  Jl'iiniiu/lon  v.  Leake,  it 
seems  to  me  that  it  would  be  unjust  that  he  should  be  ])recluded  from  setting  up  a 
defence  upon  the  meiits,  if  he  has  one.  I  therefore  think  he  ought  to  be  allowed  to 
renew  his  application,  upon  an  amended  affidavit,  within  a  reasonable  time. 

Williams,  J.  I  am  of  the  same  opinion.  It  is  our  dutv  simply  to  construe  the 
language  of  the  statute,  not  to  canvass  the  propriety  of  its  enactments.  It  a])])oars 
from  the  case  of  IVurriugton  v.  Leake  that  some  persons  for  whose  judgment  and 
learning  I  entertain  the  most  sincere  respect,  having  considered  that  the  proviso  in 
question,  if  construed  literally,  would  i)e  productive  of  a  harsh  and  inconvenient  change 
in  tlu!  practice  of  the  law.  It  is  said,  that,  as  l)cforc  the  passing  of  the  Common  Law 
rroccdure  Act,  where  judgment  had  been  signed  for  want  of  a  plea,  it  was  onl\' 
necessary  for  the  defendant  on  ajiplying  to  set  aside  the  judgment  to  produce  an 
affidavit  accounting  for  the  slip  and  swearing  generally  to  merits,  so  now  there  can  be 
no  good  reason  for  imposing  upon  a  defendant  who  seeks  to  lie  let  in  to  defend  ahev 
a  judgment  signed  against  him  for  non-appearance  under  [661]  this  act,  any  more 
strict  terms.  I  do  not  think  it  neces.sary  to  give  any  opinion  as  to  whether  the 
legislature  have  been  considerate  or  not  in  altei'ing  the  law  in  this  resjiect :  that  is 
not  a  legitimate  mode  of  construing  an  act  of  parliament.  Where  the  language  of  an 
act  of  parliament  will  admit  of  two  constructions,  if  one  of  them  would  load  to 
harshness  oi-  injustice,  wc  may  fairly  infei'  that  the  other  will  give  ell'ect  to  the  intention 
of  the  legislature,  and  adopt  it  in  preference.  That  is  the  only  legitimate  use  wc  cjin 
make  of  such  considerations.  Here,  however',  assumiirg  that  the  requisitions  of  the 
clairse  iir  <(ircstion  are  somewhat  harsh,  it  irrirst  be  observed  that  it  is  eontirred  to 
debts  aird  liqiridatcd  deniarrds  irr  rrrorrey,  —  will  that  jirstify  the  coirrt  in  holding  that 
"disclosirrg  a  dcfeirce  irpoir  the  merits"  mearrs  sinrply  swearing  that  the  defendant 
has  a  defence  upon  the  merits  I  It  seems  to  mo  that  that  would  be  doing  the  gr'catest 
violence  to  the  words  of  the  act,  and  that  it  is  not  enough  for  the  defendant  to  swear 
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that  he  has  merits,  but  that  he  must  disclose  to  the  judge  by  affidavit  what  that 
defence  is.  How  can  that  be  said  to  be  a  "  satisfactory  affidavit ''  which  conveys  no 
information  whatever  to  the  mind  of  the  judge?  The  Bills  of  Exchange  Act,  which 
is  in  pari  materia,  affords  us  considerable  light  in  arriving  at  this  conclusion.  Upon 
the  whole,  therefore,  notwithstanding  the  decision  of  the  court  of  Exchequer,  and 
giving  full  consideration  to  the  reasoning  of  the  learned  judges  who  pronounced  it, 
I  have  no  hesitation  in  saying  that  this  affidavit  is  not  such  as  the  statute  requires. 

WiLLES,  J.  I  am  of  the  same  opinion  ;  and  I  am  not  deterred  from  being  so  by 
the  fact  of  the  former  practice  upon  this  subject  having  been  as  represented,  because 
the  matter  upon  which  we  are  now  jmssing  JLidgment  is  an  entirely  new  one,  and  is 
the  creature  of  the  [662]  Common  Law  Procedure  Act,  under  which  the  suing  party 
has  great  privileges  given  to  him.  The  25th  and  27th  sections  have  reference  solely 
to  debts  and  claims  for  a  liquidated  demand  in  money,  cases  in  which  there  is  more 
rarely  a  defence  than  in  other  forms  of  action.  In  those  cases,  therefore,  the  legis- 
lature has  thought  proper,  looking  to  the  comparatively  small  number  of  cases  in 
which  the  defendant  has  any  defence,  to  gi\e  the  plaintiff'  a  more  speedy  judgment 
than  he  had  by  the  old  course  of  practice.  By  the  2-3th  section,  the  plaintiff  in  such 
cases  is  allowed  to  make  upon  the  writ  of  summons  a  special  indorsement  of  the 
particulars  of  his  claim,  which  indorsement  is  to  stand  for  particulars  of  demand. 
And  by  s.  27,  in  case  the  defendant  fails  to  appear  to  a  writ  so  specially  indorsed,  the 
plaintiff  may,  on  tiling  an  affidavit  of  personal  service,  or  a  judge's  order  for  leave  to 
proceed  under  another  provision  in  the  act,  at  once  sign  final  judgment,  without  being 
put  to  the  expense  and  delay  of  filing  or  delivering  a  declaration.  The  provision  that 
no  proceeding  in  error  shall  lie  upon  a  judgment  so  signed,  shews  that  it  was  intended 
to  give  the  plaintiff'  an  advantage  which  he  did  not  possess  before.  The  judgment  is 
to  be  final,  and  not  re\ersable  in  a  court  of  error.  Then  comes  a  provision  which  is 
very  peculiar,  and  which  really  is  for  the  benefit  of  the  plaintitt': — "and  the  plaintiff' 
may  upon  such  judgment  issue  execution  at  the  expiration  of  eight  days  from  the  last 
day  for  appearance,  and  not  before."  As  to  that,  the  provision  has  been  held  to  be 
so  entirely  the  creature  of  the  statute,  that,  although  in  the  ordinary  computation  of 
time,  where  the  last  day  is  Sunday,  the  following  day  is  given,  in  this  particular 
instance  the  Sunday  reckons  as  one  of  the  eight  days,  though  the  last  (a).  [663] 
Then  comes  the  proviso  upon  which  this  question  turns,  and  which  was  manifestly 
introduced  for  the  purpose  of  saving  u.seless  expense  to  both  parties : — "  Provided 
always  that  it  shall  be  lawful  for  the  court  or  a  judge,  either  before  or  aftei-  final 
judgment,  to  let  in  the  defendant  to  defend,  upon  an  application  supported  by  satis- 
factory affidavits  accounting  for  the  non-appearance,  and  disclosing  a  defence  upon 
the  merits."  The  33rd  section  introduces  a  further  benefit  for  a  plaintiff  suing  upon 
such  a  cause  of  action  :  where  two  or  more  defendants  are  sued,  and  one  only  appears, 
the  plaintiff'  may  sign  judgment  against  the  defendant  who  has  not  appeared,  and 
issue  execution  at  once.  It  appears  to  me,  therefore,  that,  seeing  that  this  is  entirely 
a  new  proceeding,  we  must  interpret  the  clause  without  reference  to  any  former 
practice.  So  regarding  it,  it  seems  to  me  that  "  disclo.sing "  must  be  con.strued  to 
mean  what  the  obvious  and  natural  sense  would  seem  to  indicate, — opening  out  and 
letting  the  judge  see  whether  there  really  is  a  defence  upon  the  merits.  I  have  no 
doubt  whatever  that  it  was  the  intention  of  the  legislature  that  it  should  be  so.  I 
entirely  agiee  also  in  the  suggestion  of  my  Lord,  that,  inasmuch  as  the  defendant  was 
in  all  probability  misled  by  the  case  in  the  Exchequer,  he  ought  to  be  allowed  an 
opportunity  of  applying  again  upon  an  amended  affidavit. 

Byles,  J.  I  concur  in  the  judgment  pronounced  by  m^^  Lord  and  my  learned 
Brothers,  though,  I  must  confess,  not  without  some  little  hesitation ;  for,  I  do  not 
think  that  the  decision  of  the  court  of  Exchequer  in  JVarrinc/tan  v.  Leake  did  any 
violence  to  the  language  of  the  27th  section.  The  proviso  in  that  section  does  not 
say  that  there  shall  be  an  affidavit  disclosing  facts  from  which  it  may  be  seen  that 
the  defendant  has  a  defence  upon  the  merits,  but  merely  an  affidavit  [664]  ''  disclosing 
a  defence  upon  the  merits."  At  the  time  of  the  passing  of  the  Common  Law  Pro- 
cedure Act,  1852,  an  affidavit  of  merits  was  a  thing  that  was  very  familiarly  known. 
It  is  said  that  the  consequence  of  a  decision  dift'erent  from  that  come  to  by  the  court 
of  Exchequer  in   IVarrinyton  v.  Leake  would  be,  the  introduction  of   a  new  sort  of 

(a)  See  Bcmherry  v.  Mwgun,  9  Exch.  730. 
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atiidavit  of  uiorits.  .Since  that  decision  was  pronounced,  the  Bills  of  Exchange  Act, 
in  the  iud  section  of  which  the  same  word  "  disclose  "  is  made  use  of,  certainly  does 
introduce  a  new  description  of  atiidavit  merits.  The  words  of  the  proviso  which  we 
are  called  upon  to  construe  being  in  my  judgment  equivocal,  we  have  to  put  the 
best  coiisti'uction  upon  them  we  are  able  :  and  it  is  important  that  there  should  be 
no  doubt  upon  the  subject.  In  ordei-,  therefore,  that  there  may  be  no  doubt,  so  far 
at  least  as  this  court  is  concerned,  I  concur  in  the  decision  that  the  present  affidavit 
is  insufficient. 
Rule  ab-solute. 

[665]     G.\KriNKK,  Appellant,  Wiiitfokd,  Respondent.     June  24th,  185^. 

The  63rd  section  of  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847  (10  .V:  11 
Vict.  c.  27),  which  imposes  a  penalty  upon  the  master  of  an}'  vessel  who  shall 
without  the  permission  of  the  harbour-master  moor  the  same  in  the  entrance  (or 
within  the  prescribed  limits)  of  any  dock  or  harbour,  and  who  shall  not  remove 
the  same  upon  notice,  overrides  and  extinguishes  all  local  and  private  rights  of 
property  therein. — The  assertion  of  such  local  or  private  rights  docs  not  exclude 
the  jurisdiction  of  the  justices  under  the  act — Upon  appeals  under  the  19  &  20 
Vict.  c.  43,  the  appellant  begins  in  this  court,  though  it  is  otherwise  in  the  Queen's 
Bench  and  Exchequer. 

An  information  was  laid  on  the  Sth  of  February,  1858,  by  John  Whitford,  the 
harbour  master  at  the  Great  Grimsby  Docks,  in  the  borough  of  Grimsby,  before  John 
^Vintringham,  Esq.,  one  of  Her  Majesty's  justices  of  the  peace  for  the  borough,  for  that, 
on  the  1st  of  Feljruary,  1858,  at  the  parish  of  Great  (xrimsliy,  in  the  said  borough  of 
(xrimsby,  the  said  John  Gardner,  then  and  there  being  the  master  of  a  certain  vessel, 
to  wit,  the  packet  called  the  "  Pelham,"  did  place  the  said  vessel  in  the  entrance  of 
the  old  dock  there  situate,  the  property  of  the  Manchester,  Sheffield,  and  Lincolnshire 
ivailway  Company,  without  the  permission  of  the  said  John  AVhitford,  the  harbour- 
master of  the  saifl  dock,  and  did  not,  on  being  I'cquired  so  to  do  by  the  said  harbour- 
master, forthwith  proceed  to  remove  the  said  vcs.sel,  contrary  to  the  provisions  of  the 
63rd  section  of  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1 847,  which  said  Harliours, 
Docks,  and  Piers  Clauses  Act,  1847,  is  incorporated  with  the  Manchester,  Sheffield, 
and  Lincolnshire  Railway  Act,  1849  :  that  the  said  information  and  complaint  was, 
on  the  15th  of  February,  1858,  heard  at  the  Town  Hall  in  (ireat  Grimsby  by  and 
before  the  undersigned,  J.  Wintiingham  and  C.  B.  Moody,  Esquires,  two  of  Her 
Majesty's  justices  of  the  peace  acting  in  and  for  the  said  borough  of  (xrimsby,  and 
the  .said  John  Whitford,  and  J.  G ,  the  solicitor  of  the  Manchester,  Shettield,  and 
Lincolnshire  Railway  Company,  appeared  in  support  of  the  said  information,  and  the 
said  John  Gardner,  the  appellant,  and  W.  P.,  the  solicitor  for  the  said  Packet  Company, 
appcai'cd  for  the  defence;  and  the  following  evidence  was  oH'ercd  and  received  in 
support  of  the  said  information,  [666]  \  iz.  the  Harliours,  Docks  and  I'iers  Clauses 
Act,  1847,  10  &  11  Vict.  c.  27,  s.  63,  whereby  it  is  enacted  "that,  as  soon  as  the 
haT-bour  or  dock  shall  be  so  far  completed  ;is  to  admit  vessels  to  enter  therein,  no 
vessel,  except  with  the  permission  of  the  harbour-master,  shall  lie  or  be  moored 
in  the  entrance  of  the  harbour  oi'  dock,  or  within  the  prescribed  limits  ;  and,  if  the 
niastci'  of  any  ves.sel  either  place  it  or  sufl'ci-  it  to  lemaiii  in  the  entrance  of  the 
harbour  or  dock,  or  within  the  prescribed  limits,  without  such  permission,  and  do 
not,  on  being  required  .so  to  do  by  the  harboin-master,  forthwitii  proceed  to  remove 
such  vessel,  lie  shall  lie  liable  to  a  penalty  not  exceeding  51.,  and  a  further  sum  of  20s. 
for  eveiy  hour  that  such  vessel  shall  icmain  within  th(!  limits  aforesaid  after  a  reason 
able  time  for  removing  the  same  has  ox])ired  after  such  ie<|nisitiou  :  Also,  the  9  &  10 
\'ict.  c.  cflxviii.  (local  and  persoTial),  by  which  the  (iiimsliy  Hock  Company  and 
eeitain  railway  companies  therein  named  were  incoiporatcd,  by  the  name  of  "The 
Manchester,  Sheffield,  and  Lincolnshire  Rjiilway  Company:"  Also  the  12  &  13 
Vict.  c.  Ixxxi.  (local  and  personal),  ss.  6,  10,  and  241  ;  which  section  6  ineorpoiatea 
with  that  act  the  provisions  of  the  Companies  Clauses  Consolidation  Act,  1845,  the 
Railways  Clauses  Consolidation  Act,  1845,  and  the  said  Harbours,  Docks,  and  Piors 
Clauses  Act,  1847;  and  section  10,  the  interpretation  clause,  defines  the  word  "dock 
01'  docks"  to  mean  and  include  "the  Grimsb}'   Docks,  anil    tlie  outfalls,  entrances, 
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wharfs,  &c.,  thereof ; "  and  section  241  enacts,  that  with  respect  to  Grimsby  Docks, 
the  prescribed  limits  within  which  no  vessel  except  with  the  permission  of  the  dock- 
master  shall  lie  or  be  moored,  and  within  which  all  the  powers  conferred  upon  the 
dock-master  by  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  for  the  removal 
of  such  vessels  or  otherwise  in  relation  to  [667]  vessels  lying  or  being  within  the 
prescribed  limits,  shall  be  the  distance  of  two  hundred  j'ards  from  the  said  docks : 
Also  the  39  G.  3,  c.  Ixx.  (local  and  personal),  s.  40,  which  enacted  "that  no  ship, 
vessel,  lighter,  raft,  boat,  or  other  light  or  small  craft,  should  at  any  time  or  times 
be  permitted  or  suffered  to  lie  or  be  moored  within  any  part  of  the  haven  lying 
between  the  lock  erected  and  fixed  therein  and  the  river  Humber,  without  the  express 
license  and  consent  of  the  haven  or  harbourmaster  for  the  time  being : "  Also  the 
8  &  9  Vict.  c.  ccii.  (local  and  personal),  intituled  "The  Grimsby  Docks  Act,  1845,"  by 
which  the  above  act  of  39  G.  3,  was  repealed  ;  and,  by  s.  84  of  the  said  Grimsby 
Docks  Act,  1845,  it  is  enacted,  "  that  no  vessel,  except  with  the  permission  of  the  dock- 
master,  shall  lie  or  be  moored  in  any  of  the  outfalls  or  entrances,  or  within  two 
hundred  yards  from  the  centre  of  any  entrance,  of  the  said  docks,  or  of  any  outfalls 
into  the  river  Humber,  unless  for  the  purpose  of  coming  in  or  going  out  of  the 
said  docks,  so  that  at  all  times  the  entrances  may  be  kept  clear  and  without 
obstruction." 

The  appointment  of  the  said  John  Whitford  as  harbour-master,  under  the  seal 
of  the  said  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company,  was  also 
produced  and  received  in  evidence  ;  and  a  notice,  of  which  the  following  is  a  copy  was 
proved  to  have  been  personally  served  by  the  said  John  Whitford,  on  the  15th  of 
January  last,  on  the  said  John  Gardner,  the  defendant  and  appellant,  the  master  of 
the  said  vessel  called  the  "  Pelham  "  steam-packet. 

"  To  John  Gardner,  the  master  of  the  steam-packet  or  vessel  called   the  "  Pelham." 

"  I,  the  undersigned  John  Whitford,  of  Great  Grimsby,  in  the  county  of  Lincoln, 
the  harbour-master  of  and  for  the  undertaking  called  the  'Grimsby  Docks,'  duly 
appointed  by  the  Manchester,  Shettield,  and  Lincolnshire  [668]  Railway  Company,  do 
hereby  give  you  notice,  that,  if,  at  any  time  after  the  30th  day  of  January,  you  shall 
moor  or  place,  or  sutler  your  vessel  called  the  '  Pelham,'  or  any  other  vessel  of  which 
you  are  the  master,  to  lie  in  the  entrance  of  the  said  docks  called  the  Grimsby  Docks, 
or  either  of  the  said  docks,  or  within  the  prescribed  limits  thereof,  without  my  per- 
mission (and  which  permission  I  hereby  refuse  to  give  j'ou),  I  shall  for  each  and  every 
time  you  shall  so  moor  or  place  your  said  vessel  in  the  -said  entrance  of  the  said  docks, 
or  either  of  them,  or  within  the  prescribed  limits  thereof,  proceed  to  recover  from  you 
the  penalty  or  penalties  imposed  by  the  '  Harbours,  Docks,  and  Piers  Clauses  Act, 
1847,  according  to  law.     Given  under  my  hand,  this  15th  day  of  January,  1858. 

"  John  Whitkord, 

"  Harbour  Master." 

Evidence  was  also  given,  that,  on  Monday,  the  l.st  of  February,  1858,  being  after 
the  expiration  of  the  day  named  in  the  said  notice,  the  said  John  Whitford,  as  such 
harbour  master,  personally  required  the  said  John  Gardner,  the  said  defendant  and 
appellant,  at  or  about  ten  o'clock  in  the  morning  of  that  day,  to  remove  the  said 
vessel  called  the  "  Pelham "  packet ;  the  said  John  Gardner,  the  defendant  and 
appellant,  being  then  on  board  the  said  vessel  called  the  "  Pelham  "  packet,  which  hatl 
been  and  was  then  moored  at  the  old  packet  landing  called  the  jetty,  in  Great  Grimsby, 
in  the  said  borough,  in  the  channel  or  entrance  from  and  to  the  river  Humber  to  and 
from  the  said  Grimsby  Old  Dock,  about  fifty  or  sixty  yards  from  the  said  old  dock 
gates,  being  within  the  prescribed  limits,  and  through  which  channel  or  entrance  every 
ship  or  vessel  going  into  or  coming  out  of  the  said  Grimsby  Old  Dock  would  have  to 
pass,  there  being  at  the  time  the  said  John  [669]  Whitford,  the  said  harbour-master, 
required  the  said  John  Gardner,  the  said  defendant  and  appellant,  to  remove  the  said 
vessel  called  the  "  Pelham  "  packet,  sufficient  water  to  enable  the  said  John  (Gardner, 
the  said  defendant  and  appellant,  to  have  removed  the  said  vessel  called  the  "  Pelham  " 
packet ;  but  the  said  John  Gardner,  the  said  defendant  and  appellant,  refused  to 
comply  with  such  order  of  the  said  John  Whitford,  the  said  harbour-master,  but  kept 
the  said  vessel  called  the  ■'  Pelham "  packet  moored  in  the  same  situation,  varying 
only  with  the  fall  and  rise  of  the  tide,  until  four  or  five  o'clock  in  the  afternoon  of  the 
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same  day  :  That  no  vessel  wanted  to  pass  iu  or  from  the  said  Grimsby  Old  Dock  at 
the  time  the  said  John  Whitford,  the  said  harbour-master,  required  the  said  John 
Ganlner,  the  said  defendant  and  appellant,  to  remove  the  said  vessel  called  the 
"  Pelham  "  packet :  That  no  evidence  was  produced  on  behalf  of  the  said  John  Gardner, 
the  said  defendant  and  appellant :  but  the  conviction  of  the  said  John  Gardner,  the 
said  defendant  and  appellant,  was  opposed  on  the  following  grounds, — 

1st,  That  the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Giirasl)y  previously 
to  the  passing  of  the  first  Grimsby  Haven  Act,  36  G.  3,  c.  xcviii.,  (local  and  personal), 
had  the  riglit  of  passing  from  the  port  of  Grimsby  to  the  port  of  Hull  with  vessels 
and  otherwise ;  and  that,  under  the  powers  and  provisions  of  the  said  Grimsby  Haven 
Act,  39  G.  3,  c.  Ixx.,  the  mayor  and  burgesses  of  Grimsby  conveyed  by  a  certain 
indenture,  bearing  date  the  4th  of  September,  ISOi,  to  the  Grimsby  Haven  Company, 
in  fee,  land  neai'  the  outfall  or  entrance  channel  from  the  river  Humber  to  the  Grimsby 
Old  Dock  ;  and  that  the  Grimsby  Haven  Company,  by  and  under  an  indenture  of 
lease,  dated  the  23rd  of  May,  1805,  demised  a  portion  of  the  said  land,  with  the  rights 
and  appurtenances  thereto  belonging,  to  John  [670]  Barkworth  and  Thomas  Dawson 
for  a  term  of  ninety-nine  years  ;  and,  by  certain  assignments  and  other  assurances  in 
the  law,  the  same,  together  with  a  warehouse  erected  thereon,  became  vested  in  John 
Smith  and  others,  the  proprietors  of  the  "  Pelham  "  packet,  who  thus  became  possessed 
of  all  rights  that  the  said  mayor  and  burgesses  of  the  said  liorough  of  Grimsby  were 
entitled  to  in  the  said  outfall,  and  of  passing  up  and  down  the  same,  which  constituted 
a  right  of  property ;  and,  such  right  of  property  being  in  dispute  in  this  case,  that 
the  magistrates  had  no  power  or  jurisdiction  to  decide  on  the  said  information,  or  on 
the  offence  with  the  commission  of  which  the  said  John  Gardner,  the  said  defendant 
and  appellant,  was  charged  in  the  said  information. 

2ndly,  That,  under  the  provisions  of  the  said  Harbour  Docks  and  Piers  Clauses 
Act,  1847,  by  s.  33,  coupled  with  the  10th  section  of  the  12  &  13  Vict.  c.  Ixxxi., 
intituled  "The  Manchestei-,  Sheffield  and  Lincolnshiie  Railway  Act,  1849,"  the  6th 
section  of  which  incorporates  therewith  the  said  Harbours,  Docks,  and  Pieis  Clauses  Act, 
it  is  enacted,  that,  upon  paymentof  the  rates  made  payable  by  that  and  the  special  act., 
and  suljject  to  the  other  provisions  thereof,  the  harbour,  dock,  and  pier  shall  be  open 
to  all  persons  for  the  shipping  and  unshipping  of  goods  and  the  embarking  and  landing 
of  pas.se nge rs  ;  and  that  the  said  10th  section,  in  the  interpi-etation  clause  of  the 
(irimsby  Dock  Act,  includes  the  Grimsby  Docks  and  the  ha\cn,  basins,  outfalls, 
entrances,  locks,  quays,  whai'f.s,  piers,  jetties,  drains,  improvements,  and  adilitions,  and 
other  works  connected  with  the  said  dock  ;  and  that,  consequently,  the  said  "  I'cUiam  " 
packet  was  of  right  moored  in  the  said  outfall  at  the  said  old  packet  landing  called 
the  jetty,  subject  to  the  payment  of  the  rates  and  dues  payable  to  the  said  Manchestei', 
Sheffield,  and  Lincolnshire  Railway  Company. 

[671]  3rdly,  That,  the  said  John  Whitford,  the  said  harbour-master,  exercised  the 
powers  vested  in  him  without  reasonable  cause,  or  in  an  unreasonable  and  unfair 
manner,  contraiy  to  the  provisions  of  the  54th  section  of  the  said  act  of  10  &  11 
Vict.  c.  27. 

The  magisti'ates,  after  I'oceiving  such  evidence,  and  hearing  the  allegations  of  both 
parties,  convicted  the  said  John  Gardner,  the  said  defendant  and  appellant,  of  the 
oflfence  of  which  he  was  charged  in  the  .said  information,  an<l  adjudged  that  the  said 
John  Gardnei',  the  said  defendant  and  appellant,  for  his  said  oli'ence,  shoukl  forfeit 
and  pay  the  sum  of  20s.  and,  should  also  pay  to  the  said  John  Whitford  his  costs  in 
this  behalf. 

The  said  John  Gardner,  the  said  defendant  and  appellant,  being  dissatisfied  with 
the  saifl  determination  as  being  erroneous  in  point  of  law,  applied  in  writing  to  the 
justices,  within  the  time  reipiired  by  the  20  et  21  Vict.  c.  43,  to  stiite  and  sign  a  case 
setting  forth  the  giounds  of  such  their  determination,  foi-  the  opinion  thereon  of  the 
couit  of  Common  Pleas  ;  and  the  said  John  Gardner,  the  said  defendant  and  a|ipellant, 
at  the  time  of  making  such  application,  having  entered  into  the  rei|\iii-ed  iTc-iigni/,anco, 
the  justices  have  licroinlieforc  set  forth  the  facts,  and  also  hereinafter  set  forth  the 
grounds  of  such  their  dclcrniiiiation,  that  is  to  say, — 

"  As  to  the  tirst  obje(^tion  to  the  conviction  of  the  .said  .John  ( Jardncr,  the  defendant 
and  appellant,  we  the  undersigned  justices  decided  that  neither  the  said  (Jrinisby 
Haven  Acts,  36  G.  3,  c.  xcviii.,  and  39  G.  3,  c.  Ixx.,  nor  the  .said  convtivance,  lease, 
assignment,  and  assurance,  vested  any  property,  right,  or  privilege  in  the  owners  of 
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the  said  piece  of  land  and  warehouse  in  the  said  outfall  of  the  said  Grimsby  Old  Dock, 
or  entrance  passage  from  the  river  Humber  to  the  Grimsby  Old  Dock,  that  is  not 
possessed  by  other  subjects  of  the  [672]  realm,  or  that  controls,  limits,  or  affects  the 
operation  of  the  63rd  section  of  the  said  Harbours,  Docks,  and  Piers  Clauses  Act,  1S47, 
so  as  aforesaid  incorporated  with  the  said  Manchestei',  Sheffield,  and  Lincolnshire 
Eailway  Act,  1849  ;  the  said  piece  of  land  and  the  warehouse  thereon  being  separated 
from  the  said  outfall  or  entrance  into  the  said  Grimsby  Old  Dock  by  a  carriage-road, 
and  also  by  the  said  jetty  or  pier. 

"  As  to  the  second  objection,  we,  the  undersigned  justices,  adjudged,  that  the 
enactment  in  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  s.  33,  that,  upon  pay- 
ment of  the  rates  made  payable  by  that  and  the  special  act,  and  subject  to  the  other 
provisions  thereof,  the  harbour,  dock,  and  pier  should  be  open  to  all  persons  for  the 
shipping  and  unshipping  of  goods,  and  the  embarking  and  landing  of  passengers,  did 
not  abridge  oi-  affect  the  operation  of  the  said  63rfl  section  of  the  same  act. 

"And,  as  to  the  third  objection,  we  decided  that  no  evidence  was  given  before  us, 
the  said  magistrates,  that  the  said  John  Whitford,  the  said  harbour-master,  exercised 
the  power  vested  in  him  by  the  said  63rd  section  of  the  said  Harbours,  Docks,  and 
Piers  Clau.ses  Act,  1847,  without  reasonable  cause,  or  in  an  unreasonable  and  unfair 
manner,  as  provided  against  by  the  •54th  section  of  the  same  Harbour,  Docks,  and 
Piers  Clauses  Act,  1847. 

Upon  the  case  being  called  on,  Boden,  who  appeared  for  the  respondent,  claimed 
to  begin.  He  stated,  that  the  court  of  (^Hieen's  Bench  had  decided,  in  accordance 
with  the  practice  on  eases  from  the  sessions  and  cases  of  mandamus,  that,  in  appeals 
under  the  20  &  21  Vict.  c.  43,  the  party  who  supported  the  decision  of  the  justices 
should  be  first  heard  ;  and  that  the  court  of  Exchequer  had  adopted  the  same  course. 
But  the  court  said  they  would  adhere  to  the  practice  prevailing  here  in  appeals  from 
revising-bariisters  and  from  county-courts,  of  allowing  the  appellant  to  begin. 

[673]  Hayes,  Serjt.  (with  whom  was  Field),  for  the  appellant  (a).  This  is  a  conviction 
under  the  63rd  section  of  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  10  &  11 
Vict.  c.  27,  which  act  is  incorporated  in  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Act,  lU  it  11  Vict.  c.  cclxviii.,  for  placing  a  vessel  in  the  entrance  or  outfall 
of  the  Old  Grimsby  Dock  without  the  permission  of  the  harbour-master,  and  refusing 
to  remove  the  same  when  required  by  him  so  to  do.  The  33rd  section  of  the  general 
act  enacts,  that,  "upon  payment  of  the  rates  made  payable  by  this  and  the  special 
act,  and  subject  to  the  other  provisions  thereof,  the  harbour,  dock,  and  pier  shall  be 
open  to  all  persons  for  the  shipping  and  unshipping  of  goods  and  the  embaiking  and 
landing  of  passengers."  And  s.  54  enacts,  that,  "if  any  harbour-master,  or  any  of  his 
assistants,  without  reasonable  cause,  or  in  an  unreasonable  or  unfair  manner,  exercise 
any  of  the  powers  or  authorities  vested  in  the  harbour-master  by  this  or  the  special 
act,  the  person  so  offending  shall  for  every  such  offence  be  liable  to  a  [674]  penalty 
not  exceeding  51."  Then  comes  the  63rd  section,  which  enacts,  "that,  as  soon  as  the 
harbour  or  dock  shall  be  so  far  completed  as  to  admit  vessels  to  enter  therein,  no  ve.ssel, 
except  with  the  permission  of  the  harbour-master,  shall  lie  or  be  mooi-ed  in  the  entrance 
of  the  harbour  or  dock,  or  within  the  prescribed  limits  ;  and,  if  the  master  of  any 
vessel  either  place  it  or  suffer  it  to  remain  in  the  entrance  of  the  harbour  or  docks, 
or  within  the  prescribed  limits,  without  such  permission,  and  do  not,  on  being  required 
to  do  so  by  the  harbour-master,  forthwith  proceed  to  remove  such  vessel,  he  shall  be 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant,  were, — 

"  1.  That  a  bona  fide  claim  of  title  and  right  having  been  raised,  the  justices  had 
no  jurisdiction  to  decide  upon  the  information,  or  over  the  offence  charged  : 

"  2.  That  the  justices  have  decided  a  question  of  title  and  claim  of  right,  over 
which  they  have  no  jurisdiction  : 

"  3.  That,  there  being  a  claim  of  right  and  title,  the  appellant  was  not  guilty  of 
the  offence  chaiged  : 

"4.  That  the  appellant  had  the  right  to  mooi'  the  packet  in  the  place  in  question, 
under  the  33rd  section  of  the  Harbours,  Docks,  and  Pieis  Clauses  Act,  1847  (10  &  11 
Vict.  c.  27),  the  place  in  question  being  part  of  the  dock  therein  mentioned  : 

"  5.  That  the  respondent's  direction  under  the  63rd  section  of  the  said  Harbours, 
Docks,  and  Piers  Clauses  Act,  1847,  was  in  exercise  of  his  power  without  reasonable 
cause,  and  in  an  unfair  and  unreasonable  manner." 
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liable  to  a  penalty  not  exceeding  51.,  and  a  furtber  sum  of  20s.  for  every  bour  tliat 
siicb  ve.ssel  sball  remain  within  the  limits  aforesaid  after  a  reasonable  time  for  removing 
the  same  has  expired  after  such  requisition."  The  que.stion  i.s,  whether  the  rights  of 
the  proprietors  of  the  "  Pelham  "  packet,  who  were  the  owners  of  the  jetty  at  which 
the  vessel  was  moored,  are  Uiken  away  by  the  63rd  section  of  the  general  act. 
[Crowder,  J.  The  words  of  the  ()3rd  section  are  very  general ;  and  it  is  an  act  passed 
for  public  purposes.]  No  doubt  the  words  are  very  general ;  and  the  appellant's  ease 
falls  literally  within  them :  the  only  question  is,  whether  the  court  will,  taking  the 
whole  act  together,  so  construe  them  as  to  deprive  parties  of  their  private  rights. 

Boden,  foi-  the  respondent,  was  not  called  upon  (a). 

[675]  WiLLi.VMS,  .1.  I  am  of  opinion  that  the  conviction  was  right,  and  must  be 
sustained.  The  public  conduct  of  the  harbour  is  regulated  by  the  Harbours,  Docks, 
and  Piers  Clauses  Act,  1S47,  10  &  11  Vict.  c.  27.  The  language  of  the  63rd  section 
is  quite  general.  The  intention  of  that  section  evidently  was,  to  make  all  private 
rights  subservient  to  the  general  convenience  and  the  regulation  of  the  harbour.  If 
the  harbour-master  has  exercised  the  powers  vested  in  him  without  reasonable  cause, 
or  in  an  unreasonable  or  unfair  manner,  the  appellant's  remedy  is  under  the  -54th 
section. 

Crowder,  J.  I  am  of  the  same  opinion.  The  63rd  section  of  the  Harbours, 
Docks,  and  Piers  Clauses  Act,  1 847,  overrides  everything  where  there  is  a  harbour 
and  a  harbour-master,  no  matter  what  rights  of  property  may  exist  in  private  indi- 
viduals. The  words  ai'e  as  general  as  they  can  be ;  and  there  is  nothing  to  exclude 
the  owners  of  property  from  theii'  operation.  The  appeal  must  be  dismissed,  with 
costs. 

Appeal  dismissed,  with  costs. 

[676]     MuNSTER  v.  The  South  Eastern  Eailway  Company.     May  27th,  1858. 

[S.  C.  27  L.  J.  C.  P.  308 ;  4  Jui-.  N.  S.  738.  Referred  to,  Talley  v.  Great  Western 
Railway,  1870,  L.  R.  6  C.  P.  51  ;  Suldiffe  v.  Great  IVestern  Railway,  [1910]  1  K.  B. 
503.] 

By  a  railway  act  it  was  enacted,  "  that,  without  extra  charge,  it  should  be  lawful  for 
every  passenger  travelling  upon  or  along  the  said  railway  to  take  with  him  his 
articles  of  clothing,  not  exceeding  40  lbs.  in  weight  and  four  cubic  feet  in  dimen- 
sions ;  and  that  the  said  company  should  in  no  case  be  in  any  way  liable  or  respon- 
sible for  the  safe  carriage  or  custody  of,  or  for  any  loss  of  or  injiuy  to  any  articles, 
matters,  or  things  whatsoever  carried  upon  or  along  the  said  railway  with  or  accom- 
panying the  person  of  or  belonging  tu  any  pa.ssengei',  or  delivered  for  the  purpose 
of  being  carried,  other  than  and  except  such  passenger's  articles  of  clothing  not 
exceeding  the  weight  and  dimensions  aforesaid." — Pursuant  to  the  powers  conferred 
upon  them  l>y  the  act,  the  companj'  made  certain  rules  and  regulations  as  to 
passengers'  luggage  ;  amongst  others,  one  requiring  it  to  be  labelled,  and  declaring 
that  they  would  not  be  responsible  for  the  loss  or  detention  of  articles  not  labelled 
and  properly  addressed, — and  another  declaring  that  all  unclaimed  property  found 
on  their  premises  or  in  their  carriages  should  be  deposited  in  a  place  called  the  lost 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondent,  were, — 

"  1.  That,  under  the  circumstances  stated  in  the  c;ise,  the  conviction  of  the  appellant 
was  I'ight,  and  the  same  is  good  and  valid  in  law  : 

"2.  That  no  real  claim  of  right  to  property,  as  alleged,  was  in  question  bi^fore  the 
convicting  justices,  so  as  to  deprive  them  of  juri.sdiction  ;  that  the  pretended  claim 
set  up  by  the  appellant,  even  if  the  same  had  been  well  f(jundcd  in  fact  (of  which  there 
was  no  legal  evidence),  was  irrelevant  to  the  matter  of  the  complaint  l)efore  the  justices, 
and  aflbrilcd  no  legal  answer  thereto;  that  such  pretended  claim,  so  far  as  the  same 
had  any  application  to  the  matter  in  question  before  the  justices,  was  wholly  inconsistent 
with  and  contrary  to  the  express  provisions  of  the  statutes  referred  to  in  the  case,  and 
on  which  the  conviction  was  founded  : 

"3.  That  the  several  objections  to  the  conviction  statetl  in  the  ca.se,  arc  respec- 
tively insufKcient,  and  cannot  be  supported  in  law,  for  the  reasons  (amongst  others) 
therein  set  forth." 

C.  P.  xviu.— 40* 
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property  office,  and  restored  to  the  owner  on  payment  of  a  fee  of  6d.  for  each 
article.  In  addition  to  these  regulations,  the  company  gave  pri\'ate  instructions 
to  their  servants,  to  the  effect  that  "  no  small  articles,  such  as  rugs,  coats,  umbrellas, 
sticks,  caps,  or  small  paper  parcels,  nor  Ijundles  of  rugs,  coats,  and  wrappers  strapped 
together,  are  to  be  labelled  or  placed  in  the  Inggage-van  :  the  passengers  must  take 
charge  of  such  articles  themselves,  or  send  them  as  booked  parcels." — The  plaintifl', 
a  passenger  upon  the  railway,  required  one  of  the  company's  porters  to  label  and 
place  in  the  luggage-van  a  package  (within  the  stipulated  weight  and  dimensions) 
consisting  of  articles  of  wearing  apparel,  and  wrapped  in  a  shawl  fastened  with 
a  strap,  and  properly  addi'essed.  The  porter  refused  to  label  the  package,  and 
insisted  upon  placing  it  in  the  carriage  with  the  plaintifl".  The  plaintifl"  declined 
to  allow  this,  unless  it  was  to  be  at  the  company's  risk.  The  package  was  left 
behind,  and  was  afterwards  taken  to  the  lost  property  office,  where  it  was  detained, 
and  6d.  demanded  for  its  restoration  : — Held,  that  the  company  were  not  justified 
in  refusing  to  cai-ry  the  package  at  their  own  risk,  and  were  responsible  for  its 
detention. — Semble,  that,  if  the  company  had  been  justified  in  refusing  to  carry  the 
parcel,  they  might  have  been  justified  in  taking  it  to  the  lost  property  office. 

This  was  an  action  against  the  South  Eastern  Kaihvay  Company  for  the  alleged 
unlawful  detention  of  a  passenger's  luggage. 

The  first  count  of  the  declaration  stated,  that,  at  the  time  of  the  grievances  therein- 
after mentioned,  the  defendants  were  the  owners  and  proprietors  of  a  railway  from 
a  station  or  terminus  of  the  defendants  in  the  borough  of  Southwark,  in  the  county 
of  Surrey,  to  a  station  or  terminus  called  Tunbridge  Wells  Station,  in  the  county  of 
Kent,  and  of  engines  and  carriages  used  by  them  for  the  carriage  and  conveyance  of 
passengers  and  their  luggage,  and  of  goods  and  chattels,  upon  and  along  their  said 
railway  from  the  said  station  in  Southwark  to  the  said  Tunbridge  \\'ells  Station,  for 
hire  and  reward  to  them  the  defendants  in  that  behalf ;  and  the  defendants,  during 
all  the  time  aforesaid,  were  [677]  common  carriers  for  hire  of  passengers,  together 
with  their  luggage,  and  of  goods  and  chattels,  on  the  railway  aforesaid,  and  between 
the  places  aforesaid  :  that  the  plaintifl'  requested  the  defendants,  to  wit,  on  the  10th 
of  December,  18.56,  to  carry  and  convey  the  plaintiff"  as  a  passenger,  and  the  luggage 
of  the  plaintitT,  consi.sting  of  divers  goods  and  chattels,  from  the  said  station  in  South- 
wark to  the  said  Tunbridge  Wells  Station,  and  tendered  himself  to  be  so  carried  and 
conveyed  as  a  passenger,  together  with  his  said  luggage,  to  the  defendants  at  the  said 
station  in  Southwark,  that  being  the  place  used  by  the  defendants  in  their  business  as 
common  carriers  as  aforesaid  for  receiving  passengers,  together  with  their  luggage, 
to  be  carried  and  conveyed  as  aforesaid  ;  and  the  plaintiff  then  became  a  passenger 
on  the  said  railway  of  the  defendants,  and  was  carried  Ijy  them  in  one  of  their  said 
carriages  along  the  said  railway  from  the  said  station  in  Southwark  to  the  said  Tun- 
bridge Wells  Station,  for  hire  and  rewaixl :  yet  that,  although  the  defendants  then 
had  ample  convenience  for  carrying  and  con^•eying  the  whole  of  the  said  luggage  of 
the  plaintiff',  together  with  the  plaintiff",  and  the  plaintiff'  then  paid  to  the  defendants 
such  sum  of  money  as  the  defendants  were  entitled  to  for  the  carriage  and  conveyance 
of  the  whole  of  the  said  luggage  of  the  plaintiff'  together  with  the  plaintiff;  and 
although  the  defendants  did  on  that  occasion  receive,  carr}',  and  convey  other 
passengers,  together  with  their  luggage,  from  the  said  station  in  Southwark  to  the 
said  Tunljridge  \\'ells  Station  ;  and  although  all  conditions  precedent  were  performed, 
and  all  things  were  done  and  happened,  to  entitle  the  plaintiff  to  have  the  whole  of 
his  said  luggage  carried  and  conveyed,  together  with  himself,  on  that  occasion,  from 
the  said  station  in  Southwark  to  the  said  Tunbridge  Wells  Station, — the  defendants 
wholly  refused  to  cai'ry  and  convey  a  part  of  the  said  luggage  of  the  [678]  plaintiff', 
that  is  to  say,  one  package  of  the  plaintiff',  from  the  said  station  in  Southwark  to  the 
said  Tunbriflge  Wells  Station,  together  with  the  plaintiff",  or  at  all  ;  whei-eby  the 
plaintiff'  was  put  to  great  inconvenience  and  expense,  and  was  deprived  of  the  said 
part  of  his  luggage  for  a  long  space  of  time. 

The  second  count  stated,  that,  at  the  time  of  the  grievances  thereinafter  mentioned, 
the  defendants  were  the  owners  and  proprietors  of  the  said  railway  in  the  first  count 
mentioned,  and  of  engines  and  carriages  used  by  them  upon  and  along  the  said  railway, 
as  in  the  first  count  mentioned,  and  were  such  common  carriers  for  hire  as  in  the  first 
count  mentioned;  and  that,  on  the  12th  of  December,  1856,  the  plaintiff"  requested 
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the  defendants  to  conve}'  the  pliiiiitiff  a.s  a  passenger,  and  the  luggage  of  the  plaintill', 
&c.,  as  in  the  first  count. 

The  third  count  was  siniihir,  l)Ut  laying  the  date  on  the  17th  of  December,  18.jG. 

The  fourth  count  was  similar,  hut  laying  the  date  on  the  7th  of  Fehi'uary,  18.57. 

The  lifth  count  stated,  that,  at  the  time  of  the  grievances  in  that  count  montioued, 
the  ilefendants  were  the  owners  and  proprietors  of  the  railway  in  the  first  count  men- 
tioned, and  of  engines  and  carriages  used  by  them,  as  in  the  first  count  mentioned, 
and  tiiat  the  defendants,  on  the  10th  of  l)eccmber,  \8M,  agreed  with  the  plaintiH', 
under  and  subject  to  certain  teimsand  conditions  then  agreed  on  between  the  plaintifi" 
and  the  defendants,  to  carry  and  convey  the  plaintifi'  as  a  first-class  passenger,  together 
with  certain  luggage  of  the  plaintifi',  on  a  certain  journey  from  the  said  station  in 
Southwark  to  the  said  Tunbridge  Wells  Station,  for  hire  an<l  reward  to  the  defen- 
dants ;  and  the  plaintifi'  then  became  and  was  received  by  the  defendants  as  a  first-class 
passenger,  to  be  carried  and  conveyed,  togc-[679]-ther  with  his  said  luggage,  from  the 
said  station  in  Southwark  to  the  said  Tunbi-idge  Wells  Station,  under  and  suliject  to  the 
said  terms  and  conditions  :  and  that,  although  the  plaintifi'  performed  all  things  on  his 
part  to  be  peiformed,  and  all  conditions  precedent  were  fulfilled,  and  all  things  were 
done  and  happened,  to  eiititle  the  plaintifi'  to  the  performance  of  the  said  agi-eenient 
by  the  defendants,  and  to  have  the  whole  of  his  luggage  cairied  and  conveyed  by  the 
defendants  on  the  said  journey,  from  the  said  station  in  Southwark  to  the  said  Tun- 
bridge Wells  Station,  together  with  the  plaintifi',  accoi'ding  to  the  said  agreement ; 
yet  the  defendants  wholly  refused  to  carry  and  convey  a  part  of  the  said  luggage  of 
the  plaintifi',  that  is  to  say,  one  package  of  the  plaiutiflf,  together  with  the  plaintifi', 
or  at  all ;  and  the  plaintifi'  was  thereby  put  to  great  inconvenience  and  expense,  and 
was  deprived  of  the  said  part  of  his  said  luggage  for  a  long  space  of  time. 

The  sixth,  seventh,  and  eighth  counts  were  the  same  as  the  fifth,  but  laying  the 
dates  respecti^■ely  on  the  12th  and  17th  of  December,  18-56,  and  7th  of  February, 
1857. 

The  ninth  count  alleged  that  the  defendants  converted  to  theii'  own  use,  and 
wrongfully  deprived  the  plaintifi'  of  the  use  and  ijossession  of  (^;)  the  plaintirt''s  goods, 
that  is  to  say,  four  packages  of  the  plaintifi',  containing  ai'ticles  of  clothing. 

[680]  The  tenth  count  alleged  that  the  defendants  detained  from  the  plaintifi' 
ceitain  goods  and  chattels  of  the  plaintiff,  that  is  to  say,  four  packages  of  the  plaintifi", 
containing  articles  of  clothing. 

The  eleventh  count  stated,  that  theretofore,  and  at  the  several  times  and  occiisions 
thereinafter  mentioned,  the  defendants  were  common  carriers,  and  the  owners  and 
propi'ictors  of  the  said  railway,  engines,  and  carriages  mentioned  in  the  first  count, 
aTid  that,  on  several  occasions  before  this  suit  the  defendants  contracted  with  him, 
the  plaintifi',  for  reward  to  them  in  that  behalf,  to  cai'ry  and  con\ey  the  plaintifi',  with 
certain  luggage  to  him  belonging,  from  the  said  station  in  Southwark  to  the  saitl 
.station  at  Tunbi-idgc  Wells,  by  their  train  of  cari'iagcs,  subject,  amongst  others,  to  the 
following  terms  aiifl  regulations,  published  by  the  defendants  in  the  words  and  figures 
following,  that  is  to  .say, — "  9.  Passengers'  luggage.  I'^irst -class  piussengers  are  allowed 
100  lbs.  of  luggage  free  of  charge,  such  luggage  being  of  the  description  mentioned  in 
the  company's  (thereby  meaning  the  defendants')  act  of  parliament.  10.  Luggage  to 
be  claimed  and  labelled.  Passengers  are  requested,  after  taking  their  tickets,  to  claim 
their  luggage  on  the  platform,  and  to  see  it  marked  with  the  company's  (meaning  the 
defendants')  labels  ;  and  no  luggage  will  be  placed  in  the  train  until  it  is  .so  marked. 

(a)  This  redundancy  of  expression  is  pei'sisted  in  liy  pleaders,  notwithstanding  its 
uselessness  has  l)een  repeatedly  pointed  f)ut  and  exjjlaiiu^d.  The  form  of  a  count  for 
a  conveision,  as  originally  given  in  Schcd.  (H.),  Xo.  "JS,  to  the  Common  i<aw  Procedure 
Bill,  I8.")2,  was  as  follows; — "That  the  defendant  converted  to  hi.s  own  use  tlic 
plaintifi's  goods,  that  is  to  say,  iron,  hops,  household  furnilurc  [or  as  the  ca-sc  may 
be."]  When  the  l)ill  Wiis  befoi'C  the  House-  of  Lords,  a  noble  and  leaincd  lord,  con- 
ceiving that  there  might  be  cases  to  which  that  form  would  be  inapplicable,  jjroposed 
and  succeeded  in  getting  inserted  an  altcriialivc, — "or  wrongfully  de|irivcd  (be  ])laintifi' 
of  the  use  and  possession  of;"  but  those  words  were  printed  in  the  amended  bill,  and 
afterwards  in  the  act,  without  the  usual  mai-ks  "[  ]"  to  denote  that  they  were  to  In- 
substituted,  when  neees.sary,  for  the  preceding  wor<ls.  In  applying  the  form  .is  it 
stands,  the  pleader  turns  "or"  into  "and." 
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The  company  (meaning  the  defendants)  will  not  be  responsible  for  the  loss  of  any 
[681]  .ulicle  of  luggage  that  is  not  marked  with  their  label,  and  properly  addressed  : " 
Averment,  that,  in  making  the  said  contract  with  the  defendants  on  each  of  the  said 
occasions,  the  plaintifT  was  a  fiistrclass  passenger,  and  received  from  the  defendants, 
and  paid  for,  a  first-class  ticket  accordingly  ;  that,  on  each  of  the  said  occasions,  the 
plaintiff  had  certain  luggage  with  him,  being  luggage  of  the  description  mentioned  in 
the  company's  act  of  parliament,  which  he  contracted  and  required  to  be  carried  in 
the  same  train  with  him,  subject  to  the  .said  terms  and  regulations,  and  which,  being 
under  100  lbs.  in  weight,  the  defendants  were  bound  to  convey  for  the  plaintiff",  as 
such  tirst-class  passengei'  as  afoi'esaid,  free  of  charge,  and  which  luggage  was  also 
properly  addressed,  in  accordance  with  the  said  regulations  ;  and  that,  on  each  of  the 
said  occasions,  after  taking  his  .said  ticket,  the  plaintifl  claimed  his  said  luggage  on  the 
defendants'  platform,  ancl  requested  the  defendants  that  it  might  be  marked  with 
their  label  or  labels,  in  accordance  with  the  said  regulations  ;  yet  that  the  defendants, 
disregarding  their  said  contract,  and  their  dutj',  refused  to  cai-ry  and  convey  the  said 
luggage  for  and  with  the  plaintiff',  subject  to  and  in  accordance  with  the  said  regula- 
tions, and  also  refused  to  mark  the  same  with  their  label  or  labels,  or  to  place  the 
same  in  the  said  train,  in  accordance  with  the  said  regulations, — whereby  the  plaintiff 
was  put  to  great  expense  and  incoinenience,  and  was  forced  and  obliged  to  go  and  be 
carried  as  such  passenger  as  aforesaid  from  Southwark  aforesaid  to  Tunbi-idge  Wells 
aforesaid  without  his  said  luggage,  and  was  afterwards  obliged  to  pay  divers  sums  of 
money  to  the  defendants,  in  order  to  recover  and  obtain  possession  of  his  said  luggage  ; 
and  the  plaintiff  had  in  other  respects,  l)y  reason  of  the  said  default  of  the  defendants, 
been  greatly  damaged,  &c. 

[682]  The  defendants  pleaded,  —first,  to  the  fir.st  four  counts,  not  guilty. 

Secondly,  to  the  first  four  counts,  that  the  defendants  were  not  common  cari'iers 
as  in  those  counts  respectivelv  alleged. 

Thirdly, — to  the  first  four  counts,  that  the  plaintiff'  did  not  make  the  payments  in 
those  counts  respectively  alleged. 

Fourthly,  to  the  fifth,  sixth,  seventh,  and  eighth  counts,  that  the  defendants  did 
not  agree  as  in  those  counts  alleged. 

Fifthly,  to  the  fifth,  sixth,  seventh,  and  eighth  counts,  the  defendants  denied  the 
said  alleged  breaches  of  the  said  agreements,  and  said  they  were  not  guilty  of  the 
same. 

Sixthly,  to  the  ninth  count,  not  guilty. 

Seventhly,  to  the  tenth  count,  that  the  defendants  did  not  nor  do  detain  the  said 
goods  as  alleged. 

Eighthly,  to  the  ninth  and  tenth  counts,  that  the  said  goods  and  chattels  were  not 
the  goods  or  chattels  of  the  plaintiff'. 

Ninthly,  to  the  tenth  count,  that,  before  and  at  the  times  of  the  .said  detention  of 
the  said  goods  and  chattels,  the  defendants  were  possessed  of  a  certain  railway  and 
lands,  and  because  on  the  occa.sion  in  that  count  mentioned  the  said  goods  were 
wrongfully  in  and  upon  the  said  railway  and  lands,  incumbering  the  same  and  doing 
damage  there  to  the  defendants,  the  defendants  on  the  said  occasion  seized  and  took  in 
and  upon  the  said  railwaj'  and  lauds  the  said  goods  and  chattels  as  a  disti'ess  for  the 
damage  so  by  them  done  and  doing,  and  impounded  the  same,  and  kept  and  detained 
and  still  kept  ancl  detained  the  same  so  impounded  as  such  distress,  in  a  pioper  and 
convenient  place ;  which  weie  the  grievances  in  the  said  count  complained  of. 

Tenthly,  to  the  tenth  count,  the  defendants  further  [683]  said  that  the  said  goods 
and  chattels  were  four  bundles  of  goods,  and  each  of  the  said  bundles  was,  at  diff'erent 
times  before  the  alleged  grievance,  deposited  and  left  by  the  plaintiff'  with  the  defen- 
dants, to  be  kept,  taken  care  of,  and  warehoused  by  the  defendants  for  the  plaintiff" 
for  reward  to  the  defendants,  and  upon  the  terms  that  the  defendants  should  ha\e  a 
lien  thereon  for  such  reward  :  and  that  the  defendants  received  each  of  the  said 
bundles  upon  those  terms,  and  did  accordingly  keep,  take  care  of,  and  warehouse  the 
same  ;  and  that,  before  the  alleged  grievances,  such  reward  became  and  was,  and  still 
remained,  due  to  the  defendants  from  the  plaintiff"  in  respect  of  each  of  the  said 
bundles,  which  reward  remained  due  ;  and,  the  defendants  being  entitled  to  a  lien 
upon  each  of  the  said  bundles  respectively  for  the  reward  due  in  respect  thereof,  they 
the  defendants  thereupon  refused  to  deliver  up  and  had  not  delivered  them  up  to  the 
plaintiff", — which  were  the  alleged  grievances  in  the  said  tenth  count  complained  of. 
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Elcveiithl\',  to  the  tenth  coiiiit,  that  the  defendaiits  did  what  was  (•omplaiiied  of 
hy  the  leave  of  the  plaintiff. 

Tsvelfthly,  to  the  last  count,  that  the  defendants  did  not  contract  as  alleged. 

Thirteenthly,  to  the  last  count,  that  the  said  luggage  was  not  luggage  of  the 
description  mentioned  in  the  company's  acts  of  parliament, 

Fourtcenthly,  to  the  last  count,  that  the  contracts  in  that  count  mentioned  were 
also  made  subject  to  the  following  terms,  that  is  to  say,  that  such  of  the  plaintiff's 
luggage  as  consisted  of  small  articles,  such  as  rugs,  coats,  umhrellas,  sticks,  caps,  or 
small  paper  parcels,  oi-  bundles  of  rugs,  coats,  or  wrappers,  strapped  together,  should 
not  be  lal)elled  or  placed  in  the  luggage-van  of  the  train  by  which  the  plaintiff  was 
con-[684]-\  eyed,  and  that  the  jjlaintiff  should  take  charge  of  such  articles,  or  send  the 
same  as  booked  parcels  ;  and  that  the  .said  luggage  which  the  defendants  refused  to 
carry  and  convey  and  to  mark  with  their  label  or  labels  as  aforesaid,  on  each  of  the 
said  occasion.s,  was  and  con.sisted  of  small  articles  of  the  description  aforesaid, 
wherefore  the  defendants  i-efused  to  mark  the  same  with  their  label  or  labels  or 
place  the  same  in  the  luggage-van  of  the  said  train,  which  the  plaintiff  requested  the 
defendants  to  do  ;  and  the  defendants  were  willing  that  the  plaintiff  should  take 
charge  of  the  said  luggage  in  the  said  train,  and  that  the  defendants  should  so  carry 
and  convey  the  .same  with  him  on  and  to  the  end  of  the  said  journey,  or  that  the 
same  should  be  sent  as  l)Ooked  parcels,  in  accordance  with  the  said  terms  and  regula- 
tions ;  but  the  plaintiff  refused  to  take  chai'ge  thereof,  or  to  so  send  them,  and  insisted 
on  the  same  being  labelled  and  placed  in  the  luggage-van  of  the  said  train,  and  would 
not  othei'wi.se  sulFer  or  permit  the  defendants  to  carry  or  convey  the  same  for  or  with 
the  plaintiff;  wherefore  the  defendants  did  on  the  said  occasions  refuse  to  carry  and 
convey  the  same. 

Fifteenthly,  as  to  the  last  count,  the  defendants  further  said  that  the  said  contracts 
in  that  count  mentioned  were  also  made  subject  to  the  following  terms,  that  is  to  say, 
that  such  of  the  plaintiffs  luggage  as  con.sisted  of  small  articles,  such  as  rugs,  coats, 
umbrellas,  sticks,  caps,  or  .small  pa])er  pai'ccls,  or  bundles  of  lugs,  coats,  or  wrappers 
strapped  together,  should  not  be  laliellcd  oi'  placed  in  the  luggage  van  of  the  train  by 
which  the  plaintiff  was  conveyed  ;  and  that  the  said  luggage  which  the  defendants 
refused  to  carry  and  convey  and  to  mark  with  their  label  or  labels  as  afoi'osaid,  on 
each  of  the  said  occasions,  was  and  consisted  of  small  articles  of  the  description 
mentioned  ;  wherefore  the  defendants  refused  to  mark  the  same  with  [685]  their  label 
or  labels,  oi'  i)lacc  the  .same  in  the  luggage-van  of  the  .said  tiain,  which  the  plaintiff 
requested  the  defendants  to  do;  and  that  the  defendants  wei-e  ready  and  willing  to 
carry  and  convey  the  same  with  the  plaintiff  on  and  to  the  end  of  the  said  jouineys  in 
one  of  the  carriages  by  the  train  respectively  by  which  the  plaintiff  with  hi.s  luggage 
was  to  be  so  cariied  and  conveyed  as  aforesaid,  otherwise  than  the  luggage-van,  but 
the  plaintiff  refused  to  suffer  or  permit  the  defendants  so  to  carry  and  convey  the 
same,  and  insisted  on  the  same  l)eing  lalielled  and  ])laced  in  the  luggage-van  of  the 
said  train  ;  whcrefoi-e  the  defendants  did  on  the  said  occasions  refuse  to  carry  and 
convey  the  .same. 

The  plaintiff  joincrl  issue  on  the  first,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  twelfth,  and  thiiteenth  pleas,  and  took  issue  on  the  ninth,  tenth,  eleventh, 
fourteenth,  and  fifteenth  ])leas.  And,  as  to  t\w  ninth  plea,  he  said,  that,  on  each  of  the 
said  occasions  when  the  defendants  seized  and  took  the  said  goods  and  chattels  as  in 
that  plea  mentioned,  the  .same  were  then  respectively  in  and  upon  the  said  railway 
and  lands,  incumbering  the  same,  and  doing  damage  there  as  in  that  plea  alleged, 
by  the  leave  and  license  of  the  defendants,  and  in  pursuance  of  contracts  l)eforc 
then  respectively  entered  into  between  the  ])l.iintitf  anrl  the  defendants.  Issue 
thereon. 

The  cause  was  tried  before  i'irle,  .)  ,  at  tlic  last  Spring  Assi/.es  for  Surrey.  The 
facts  as  they  ap|)earefl  at  the  trial  (the  |)laintilf  himself  being  the  only  witness 
examined)  were  as  follow : — The  plaintiff  is  a  l)arrister,  having  a  residence  at 
Tunbridgc  Wells,  to  which  place  the  South  Ivist('ru  R.iilway  Company  have  a  branch 
line  from  their  main  line  at  Tinil)ri(lge.  On  the  respective  ilays  nientioueii  in  the 
declaration,  viz.  the  lOth,  llith,  ami  17th  of  December,  l8.")(i,  and  Ttli  of  ]''ebruary, 
1><57,  the  ])laintifl'  was  a  first-class  passenger  [686]  by  the  r.iilway  from  Loudon  to 
Tunbridgc  Wells.  At  the  several  times  in  question,  the  following,  amongst  others, 
were  the  regulations  of  the  company  for  the  carriage  of  passengers  and  their  luggage 
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upon  the  railway, — which  regulations  were  duly  published  in  their  time-Ubles,  and  of 
which  the  p l.dntift"  had  notice  : — 

"9.  Passengers' luggage.  First-class  passengers  are  allowed  100  ll)s.  of  luggage, 
second-class  60  lbs.,  .and  third-class  'id  Ihs.,  free  of  charge  ;  such  luggage  being  of  the 
description  mentioned  in  the  company's  act  of  parliament.  Children  who  pay  half- 
price  are  allowed  half  the  foregoing  quantity.  Overweight  will  be  charged  one 
farthing  per  lb.  for  any  distance  luider  foity  miles,  and  one  halfpenny  per  lb.  for  any 
distance  exceeding  forty  miles.  Commercial  travellers  passing  to  various  pai'ts  of  the 
line  dui'ing  the  same  day  will  be  charged  overweight  at  the  above  rates  for  the 
farthest  point  of  destination  only,  if  declared  at  the  commencement  of  the  day's 
joui'ney,  and  the  luggage-ticket  gi\en  up  at  the  termination. 

"  10.  Luggage  to  be  claimed  and  labelled.  Passengers  are  required,  after  taking 
their  tickets,  to  claim  their  luggage  on  the  platform,  and  to  see  it  marked  with  the 
company's  lat)els  :  and  no  luggage  will  be  placed  in  the  train  until  it  is  so  marked. 
The  company  will  not  be  responsil)le  for  the  loss  or  detention  of  any  article  of  luggage 
that  is  not  marked  with  their  label  and  properly  addressed  ;  nor  for  luggage  of  any 
othei'  description  than  that  mentioned  in  their  acts  of  parliament,  e.^cept  a  declaration 
of  its  nature  and  value  be  made  at  the  time,  and  it  be  booked  and  paid  for  accord- 
inglj'.  All  passengers'  luggage  is  conveyed  subject  to  the  conditions  upon  which 
goods  are  carried  by  the  company. 

"11.  All  unclaimed  property  found  on  the  company's  premises,  or  in  their  carriages, 
is  deposited  in  the  Lost  Property  Office  at  the  London  Biidge  tei'minus.  If  [687] 
there  be  an  address  on  the  articles  found,  notice  will  be  sent  to  that  address,  that  the 
propeity  is  in  the  company's  possession  ;  and,  if  there  be  no  address  thereon,  the 
packages  will  be  opened  at  the  expiration  of  one  week,  with  a  view  to  ascertain  the 
address  of  the  owner,  when  notice  will  be  forwarded  to  him  :  and  the  property  will  in 
either  case  be  restored  to  the  owner,  on  payment  of  6d.  for  each  article,  or  forwai-ded, 
if  desii-ed,  at  the  usual  parcels  rate.  An  additional  charge  of  6d.  per  week  is  made, 
after  the  expiration  of  the  first  week,  on  each  article  left  for  a  longer  period." 

The  facts  detailed  by  the  plaintiff,  as  to  the  first  of  the  parcels  were  as  follows  : — 
The  plaintiff,  who  resided  at  Tunbridge  Wells,  was  in  the  habit  of  going  backwards 
and  forwards  between  that  place  and  London  by  the  South  Eastern  railway.  On  the 
10th  of  December,  18.56,  he  took  a  first-class  ticket  at  London  Biidge  station  by  the 
8.30  train  for  Tunbridge  Wells.  He  had  with  him  a  small  portmanteau,  a  cloak,  a 
small  morocco  bag,  a  stick,  an  umbrella,  and  a  bundle  containing  a  book-slide  of 
ornamental  Tunbridge-ware  and  a  silk  coat,  wrapped  up  in  a  plaid  shawl  fastened  with 
a  strap,  but  open  at  each  end,  and  having  two  pots  of  cocoa  placed  under  the  strap. 
This  bundle  was  not  addressed.  The  whole  would  weigh  about  .50  lbs  The  plaintiff 
asked  a  porter  to  label  the  portmanteau  and  the  bundle.  The  porter  labelled  the 
former,  but  declined  to  label  the  latter,  saying  (after  consulting  the  station-master) 
that  it  was  contrary  to  his  instructions  to  put  a  label  upon  such  a  package, — alluding 
to  an  unpublished  regulation  issued  by  the  company  on  the  1st  of  August,  1853,  for 
the  guidance  of  their  servants,  and  which  was  as  follows  :  "  In  future,  no  small  articles, 
such  as  rugs  coats,  umbrellas,  sticks,  caps,  or  small  paper  parcels,  nor  bundles  of  rugs, 
coats,  and  wrappers  strapped  together,  are  to  be  labelled  or  placed  [688]  in  the 
luggage-van.  The  passengers  must  take  charge  of  such  articles  themselves,  or  send 
them  as  booked  parcels."  The  porter  then  proposed  to  put  the  bundle  into  the 
cai'riage  with  the  plaintiff,  saying  that  the  company  could  not  be  responsible  for  such 
a  package,  and  that,  if  the  plaintiff  would  not  take  it,  he  (the  porter)  must  carry  it 
to  the  lost  luggage  office.  The  plaintiff  said  he  knew  nothing  aljout  their  regulations, 
that  he  would  not  have  the  bundle  in  the  carriage  with  him,  and  that  the  company 
must  take  charge  of  it.  The  bundle  was  accordingly  left  upon  the  platform,  and 
subsequently  taken  to  the  lost  luggage  office,  where  the  defendant  saw  and  demanded 
it  on  the  following  day,  but  the  company's  servants  refused  to  restore  it  to  him  except 
upon  payment  of  6d.  ;  and,  as  the  plaintiff'  declined  to  pay  the  sum  demanded,  the 
bundle  was  retained. 

On  the  12th  of  December',  the  plaintiff  went  again  by  the  same  train  with  a  bundle 
consisting  of  a  shawl,  wrapped  round  some  articles  of  clothing,  a  number  of  the  Law 
Journal,  a  volume  of  sermons,  and  some  papers,  fastened  with  two  straps  placed 
transversely,  and  sealed,  and  addressed  to  himself. 

On  the  17th  of  December,  the  plaintiff  went  again  by  the  same  train,  with  a 
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bundle  consisting  of  articles  of   woaiing  apparel   packed   in   a   wrapper,  sealed   and 
addressed  to  himself. 

On  the  7th  of  February,  18.57,  the  plaintiff  went  again  by  the  same  train,  with  a 
bundle  consisting  of  wearing  apparel  with  a  shawl  wrapped  round,  and  cross-strapped. 

Each  of  the  parcels  was  worth  51.  ;  and  on  each  of  tin;  last  three  occasions,  the 
same  altercation  took  place,  and  with  the  like  result. 

The  plaintiff  avowed  that  his  intention  in  making  up  these  parcels  was  to  try  his 
right  to  have  them  carried  liy  the  company  ;  and  that,  in  consequence  of  the  [689] 
change  of  cari-iages  at  Tunbridge,  he  had  on  former  occasions  been  put  to  considerable 
inconvenience  in  having  to  take  charge  of  his  own  luggage  on  the  platform  there. 

On  the  part  of  the  plaintiff'  it  was  insisted,  that  the  company  were  bound,  as  well 
by  their  common-law  duty  as  carriers  as  by  the  1.31st  .section  of  their  act  of  incorpora- 
tion, 6  &  7  W.  4,  c.  Ix.xv.(a),  to  carry  passengers'  luggage  at  their  own  risk,  and 
could  not  relieve  themselves  from  that  responsibility  by  insisting  upon  the  passenger 
taking  any  portion  of  his  luggage  in  the  carriage  with  him  ;  that  they  could  not  make 
a  regulation  requiring  packages  to  be  labelled,  and  then  by  refusing  to  label  exempt 
themselves  from  liability  ;  and  that  they  [690]  had  no  right  to  insist  upon  the  payment 
of  a  fee  for  the  restoration  of  the  articles. 

For  the  defendants,  it  was  submitted,  that,  though  a  duty  might  be  imposed  upon 
the  company,  l>y  the  l.'Slst  section  of  their  act,  to  carry  articles  of  the  description, 
weight,  and  dimensions  therein  mentioned,  they  had  a  right  to  place  them  in  any  part 
of  the  train  they  pleased  ;  that  the  l.")lst  section  gave  them  power  to  make  regulations 
as  to  the  conveyance  of  luggage  ;  that  no  duty  was  imposed  upon  them  either  by  the 
statute  or  by  the  common  law  to  label  any  parcels,  however  packed,  which  migiit  be 
brought  to  them  ;  that  they  had  a  right  to  reject  such  as  were  improperly  or  insufficiently 
packed  ;  that,  the  bundles  in  question  having  been  left  upon  the  platfoim  in  consequence 
of  the  refusal  of  the  plaintiff  to  allow  them  to  be  placed  in  the  carriage  with  him,  the 
company's  servants  were  justified  in  hiking  them  to  the  lost  luggage  office  ;  and  that 
the  charge  of  6d.  per  package  demanded  for  their  restoi'ation  was  not  unreasonaljle. 

The  learned  judge  was  of  opinion  that  a  duty  was  imposed  upon  the  comp.uiy  by 
s.  1.'51  to  carry  luggage,  and  that  there  had  been  no  absolute  refusal  on  the  part  of 
the  company's  servants  to  carry  the  packages  in  question  ;  but  only  a  refusal  to  accede 
to  the  plaintiff's  demand  that  they  should  be  labelled  and  placed  in  the  luggage-van 
and  carried  at  the  company's  responsibility  ;  and  that  the  parcels  in  question  were  not 
packed  so  as  to  be  reasonably  tit  to  be  carried  in  the  luggage-van.  He  thereupon 
directed  a  nonsuit, — reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  the 
value  of  the  parcels,  if  the  court  could  infer  from  the  facts  that  the  plaintiff  was 
entitled  to  recover, — the  defendants  to  have  leave,  if  necessary,  to  add  a  plea  that 
they  were  ready  and  willing  to  perform  the  contract,  but  that  the  plaintiff  altogether 
refused  to  permit  them  to  do  so. 

[691]  The  leained  judge  appended  to  his  report  the  following  statement: — 

"Foui'  packages  wcie  ottered, — on  the  10th,  12th,  and  17th  of  December,  18.56, 
and  7th  of  Feliruary,  1857.     The  first  was  a  shawl,  open  at  each  end,  with  two  pots 

(a)  Which  enacts,  "that,  without  extra  charge,  it  shall  be  lawful  for  every 
passenger  travelling  uiion  or  along  the  .said  lailway  to  take  with  him  his  ai'ticles  of 
clothing,  not  excccfling  40  Ihs.  in  weight,  and  four  cubic  feet  in  dimensions;  and  the 
said  company  shall  in  no  case  be  in  any  way  liable  or  responsible  for  the  safe  carriage 
or  custody  of,  or  for  any  loss  of  or  injury  to,  any  articles,  matters,  or  things  whatso- 
ever carried  upon  or  along  the  .said  railway  with  or  accompanying  the  ])er.son  of  or 
belonging  to  any  passenger,  or  delivered  for  the  purpose  of  l>i'ing  carried  other  than 
.and  except  such  passenger's  articles  of  clothing  not  exceeding  the  weight  and  dimensions 
aforesaid  :  I'roviiled  always  that  nothing  herein  contained  shall  in  any  case  extend  or 
be  deemed  or  construed  to  (ixtend  to  charge  or  make  lialilc  the  .said  (ximpany  further 
or  in  any  other  case  than  where  according  to  the  laws  of  this  reabn  for  the  time  being 
stage-coach  proprietors  and  common  cai-riers  would  be  liable  ;  nor  shall  anytliing  herein 
contained  extend  or  be  deemed  or  construed  to  extend  in  any  degree  to  ilo|)rive  the 
said  comijany  of  any  protection  or  [iiivilege  which  either  now  or  at  any  time  hei-eafter 
common  carriers  or'  stage-coach  proprietois  have  or-  may  h.ive,  i)Ut  the  said  company 
shall  from  time  to  time  and  at  all  times  have  arrd  be  errtitled  to  the  benelit  of  every 
such  protection  and  privilege." 
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of  cocoa  under  the  strap,  and  a  book-.slide  of  ornamental  inlaid  Tunbridge-ware  inside. 
On  this  parcel  the  contest  was  begun  ;  and  that  which  passed  as  to  this  parcel  the 
jury  must  be  taken  to  have  found  as  to  the  three  others.  The  plaintiff  required  it  to 
be  labelled  and  taken  charge  of  as  luggage,  with  the  responsibility  attaching  in  respect 
to  luggage  so  received.  The  defendants  refused  to  label  it,  and  so  to  take  charge  of 
it ;  but  offered  to  place  it  in  any  carriage  in  which  the  plaintif}'  might  be  or  wish  it 
to  be,  without  a  label,  and  without  the  responsibility  attaching  in  respect  of  luggage 
so  received.  The  plaintiff'  was  going  to  Tunbridge  Wells.  At  Tunbridge  the  carriage 
is  changed  :  the  labelled  luggage  is  transferred  by  the  porters  of  the  company,  who 
are  responsible,  not  only  for  safe  carriage  but  for  correct  delivery  at  the  labelled 
destination  :  the  packages  not  labelled,  carried  with  the  passenger,  are  to  be  transferred, 
either  by  himself  or  by  porters  acting  under  his  direction,  and  on  his  responsibility 
as  to  the  destination.  The  plaintiff  refused  to  point  out  any  carriage  in  which  the 
package  should  be  placed  under  his  charge, — insisting  that  it  should  be  labelled  and 
taken  by  the  company.  This  they  refused  to  do.  The  parcel  was  therefore  left  on 
the  platform,  and  was  taken  to  the  unclaimed  parcel  office,  where  it  was  offered  to  the 
plaintiff  on  payment  of  6d.     This  being  refused,  the  action  was  brought. 

"  The  second  parcel  was  a  shawl  wrapped  round  some  articles  of  clothing  and 
books,  made  into  a  square  package,  with  two  straps  placed  transversely,  and  addressed 
to  the  plaintiff. 

[692]  "The  third  was  a  parcel  of  clothing  packed  in  a  wrapper  of  blue  calico, — ■ 
merely  a  wrapper :  this  was  carried  and  delivered  as  luggage  (a). 

"  The  fourth  was  the  same  calico  parcel  completely  covered  with  a  shawl,  and 
strapped  cross-ways,  as  before  described.  This  was  refused  in  the  same  manner  and 
on  the  same  grounds,  and  with  the  same  offer,  as  the  first. 

"The  first  objection  by  the  company  to  the  counts  on  the  duty  to  label  and  carry, 
was,  that  there  was  no  duty  to  label  created  by  statute  or  common  law.  This  I  held 
to  be  clear.  The  question  turns  on  the  statute  6  &  7  W.  4,  c.  Ix.w.,  which  enacts  that 
it  shall  l)e  lawful  for  the  passenger  to  carry  so  much  in  size  and  weight  of  wearing 
apparel.  This  the  defendants  had  been  willing  and  offered  to  permit  the  plaintiff 
to  do. 

"The  second  objection  was  on  the  count  (the  eleventh)  on  a  contract  to  label 
luggage,  founded  on  regulations  No.  9  and  10.  I  .said  I  thought  they  created  no 
contract  to  label,  but  created  a  responsibility  for  delivery  at  destination  if  a  label 
were  put  on  ;  that  the  regulation  declaring  that  the  company  would  not  be  responsible 
for  luggage  not  labelled,  did  not  exempt  them  from  responsibility  in  respect  of  luggage 
not  labelled,  if  it  was  damaged  by  any  breach  of  duty  on  their  part ;  and  that  the 
responsibility  intended  by  regulation  No.  10  was,  the  responsibility  of  delivering  at 
the  labelled  destination  alone.  I  further  thought  that  luggage  must  be  reasonably 
secured  and  fitted  for  transit  without  damage  in  the  carriage  appropriated  to  luggage  : 
that  the  company  were  not  bound  to  receive  as  luggage  e\ery  article  of  wearing 
apparel  which  a  passenger  might  offer,  unless  it  was  reasonably  secured  and  fitted  for 
transit  without  [693]  damage  ;  that  the  regulation  for  rejecting  shawls  as  luggage 
was  lawful,  and  on  ihis  principle  I  thought,  that,  when  the  plaintiff  tendered  a  shawl 
uncovered  and  unprotected,  he  did  not  tender  luggage  which  the  company  were  bound 
to  receive  and  label  and  carry  to  its  destination  at  their  risk  for  safe  and  correct 
delivery  :  and  that  the  fact  that  the  shawl  contained  some  articles  of  clothing  made 
no  difference,  if  the  shawl  was  the  outside  of  the  package.  I  further  thought  that 
the  package  was  left  by  the  plaintiff  on  the  platform,  and  so  became  an  unclaimed 
parcel,  and  so  was  lawfullj'  warehoused  liy  the  company,  and  so  was  lawfully  detained 
till  a  reasonable  compensation  for  warehousing  was  paid  :  and  I  held  6d.  to  be  a 
reasonable  charge  therefor." 

Bovill,  Q.  C,  in  pursuance  of  the  leave  reserved,  in  Easter  Term  last,  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  plaintiff  for  201.,  if  upon  the  facts  the  court  should 
think  it  ought  to  be  so  entered. 

Edwin  .lames,  Q.  C,  and  Woollett,  now  shewed  cause.  It  was  perfectly  com- 
petent to  the  company  to  make  reasonable  regulations  as  to  the  terms  and  mode  of 
conveying  packages  like  those  in  question,  anil  to  reject  and  refuse  to  carry  or  to 

(a)  There  is  some  inaccuracy  in  this  statement.  This  parcel  was  not  one  of  those 
in  question. 


4  C.  B.  (N.  S.)  694.      MUNSTER    ?'.  THE   SOUTH    EASTERN    RLY.  CO.  1205 

label  things  iiisecuroly  packed  or  not  ])roperly  addressed.  [Williams,  J.  I)o  3'ou 
contend  that  the  eompany  can  cast  upon  the  passenger  the  burthen  of  taking  personal 
charge  of  his  luggage  ?]  They  were  not  bound  to  put  it  in  any  particular  part  of  the 
train  ;  and  the\'  were  always  willing  to  carry  these  packages  provided  the  plaintiff 
would  sutter  them  to  be  placed  in  the  carriage  in  which  he  himself  was, — which  was 
a  safe  and  a  reasonable  place.  [Cockburn,  C.  J.  I  do  not  collect  from  the  evidence 
that  the  plaintifi'  refused  to  allow  the  packages  to  be  [694]  placed  in  the  carriage  with 
him.  All  he  objected  to  was, — and  I  think  the  objection  a  reasonable  one, — that  they 
should  be  placed  under  his  personal  charge,  and  be  carried  at  his  risk.]  The  circum- 
stance of  their  not  beiiig  labelled,  and  of  their  being  placed  in  the  carriage  with  the 
passenger,  will  not  relieve  the  company  from  any  responsibility  which  the  law  casts 
upon  them :  Rkhanh  v.  77(«  Lmidon,  Brighton,  aiul  Smith  Coaxt  IlaUwaij  Company, 
7  C.  B.  83!)  ;  Butcher  v.  The  iMndon  and  South  JFcxtern  Railwaij  Company,  16  G.  B.  13. 
These  packages  appeared  upon  the  face  of  them  to  be  anything  but  "  luggage  "  Tliere 
is  a  material  distinction  between  "luggage,"  properly  so  called,  and  the  lighter  articles 
which  a  traveller  usually  carries  in  his  hand.  The  definition  of  luggage  in  Richard- 
son's Dictionary  is,  "heavy,  cumbrous  baggage  or  package."  [Cockburn,  C.  J. 
Surely  you  catniot  insist  that  the  company  mean  to  confine  themselves  to  Richardson's 
definition.  Suppose  a  gentleman  is  going  to  spend  a  night  at  the  house  of  a  friend  in 
the  country, — would  not  the  contents  of  a  carpet-bag  such  as  are  ordinarily  taken  on 
such  occasions  be  luggage?]  They  might  come  within  the  definition  of  "articles  of 
clothing"  in  s.  131  of  the  6  &  7  W.  4,  c.  I.kxv.  [Cockburn,  C.  J.  The  whole  conten- 
tion here  seems  to  have  been,  not  as  to  where  the  articles  should  be  placed,  but  at 
whose  risk  the}'  were  to  be  carried  The  plaintift'  seems  to  have  been  under  an 
impression  that  if  he  took  them  in  the  carriage  with  him  the  company  would  evade 
all  responsibility  in  respect  of  them.  And  the  porter  and  station-master  evidently 
thought  so  too.]  In  liobinsoii  v.  iJunmore,  2  Bos.  &  P.  416,  Chambre,  J.,  .says:  "It 
has  been  determined,  that,  if  a  man  travel  in  a  stage-coach  and  take  his  portmanteau 
with  him,  though  he  has  his  eye  upon  the  portmanteau,  yet  the  carrier  is  not  absolved 
from  his  responsibility,  but  will  be  liable  [695]  if  the  portmanteau  be  lost.  In  this 
case,  the  plaintift',  for  greater  caution,  sends  his  servant  with  the  goods,  who  pays  for 
the  watching  them  because  he  apprehends  danger  of  their  being  stolen.  So,  the  man 
who  travels  in  a  stage-coach  has  .some  care  of  his  own  property,  since  it  is  more  for 
his  interest  that  the  ])roperty  should  not  be  lost,  than  that  he  should  have  an  action 
against  the  carrier."  It  is  clear,  therefore,  that  the  company  would  avoid  no  I'esponsi- 
bility  by  the  packages  going  in  the  carriage  with  the  pas.seuger.  [Cockburn,  C.  .1. 
They  say  they  will  not  be  responsible  for  luggage  unless  marked  with  their  label, 
and  they  capriciously  icfusc  to  label  things  of  this  sort.  Is  the  pa.ssenger,  with 
notice  that  such  a  regulation  exists,  bound  to  submit  to  have  his  luggage  placed  in 
the  carriage  with  him,  with  notice  from  the  company  that  they  will  not  be  respon- 
sible for  its  safe  conveyance  1]  The  company  had  a  right  to  carry  the  articles  as 
and  where  they  pleased  :  it  was  not  a  question  of  responsibilitj\  [Byles,  J.  The 
report  of  the  leained  judge  is  conclusive  on  that  point.  He  says,  speaking  of  one 
package;  and  the  same  applies  to  all, — "The  plaintifi  re(iuire<l  it  to  l)e  labelled 
and  tidcen  charge  of  as  luggage,  with  the  responsibility  attac-hing  in  respect  to 
luggage  so  received.  The  (lefendants  refused  to  label  it,  and  so  to  take  charge  of 
it :  but  otl'ered  to  place  it  in  any  carriage  in  which  the  plaintifi'  might  lie  or  wish 
it  to  be,  without  a  label,  and  without  the  responsibility  attaching  in  respect  of 
luggage  so  received."!  That  is  a  fallacious  view  of  the  learned  judge.  Cockburn,  C.  .F. 
It  is  the  view  of  the  facts  upon  which  the  nonsuit  proceeds.]  The  court  are  to  draw 
inferences  for  themselves  fiom  the  facts.  [Cockburn,  C.  J.  The  company's  servants 
want  to  place  a  package  under  the  seat  of  the  cari'iage  with  the  passenger.  The  latter 
says  "  I  will  not  have  it  placed  here,  because  that  will  cast  upon  [696]  me  the  responsi- 
bility which  ought  by  law  to  rest  upon  the  company."  It  was  evidently  a  mere 
struggle,  not  as  to  the  place  of  carriage,  but  as  to  the  lial)ility  of  the  carrier  for  its 
.safety.  What  right  had  the  company,  under  the  circumstances,  to  treat  this  as  lost 
luggage?]  If  they  wmo  ju.stified  in  refusing  to  carry  it,  and  it  was  irr  consc(|Uence  of 
th(^  plaintitrs  declining  to  r'cceive  it  irr  the  carr-iage  with  hirrr  that  it  was  t«ken  to  the 
lost  luggage  office,  they  clearly  wer-e  entitled  to  treat  it  as  lost  or  abarrdonccl.  The 
regulatiorrs  irr  this  respect  wer-e  perfectly  fail'  arrd  r-easorrablo.  They  corrld  rrot  leave 
the  goods  on  the  platform,  ami  the  por-ter  could  rrot  rudely  thrust  them  uporr  the 
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passenger  against  his  will.  [Cockburn,  C.  J.  The  company  knew  very  well  to  whom 
the  articles  belonged  :  and  it  appears  from  the  report  that  all  the  packages  were 
directed  but  one.] 

Bovill,  Q.  C,  CTarth,  and  H.  Matthews,  in  support  of  the  rule.  By  the  131st 
section  of  the  6  &  7  W.  4,  c.  Ixxv.,  the  company  are  bound  to  carr\'  a  certain  amount 
of  ai'ticles  of  clothing  for  every  passenger  free  of  charge.  They  make  regulations, 
which  perhaps  they  are  warranted  in  doing,  by  one  of  which  thej'  require  that  all 
luggage  .shall  be  labelled,  or  they  will  not  be  responsible  for  any  loss  or  detention  ; 
and  then  they  make  a  private  regulation  by  which  they  prohibit  their  servants  from 
putting  their  lal)els  upon  certain  articles,  such  as  rugs,  coats,  umbrellas,  sticks,  caps, 
or  small  paper  parcels,  bundles  of  rugs,  coats,  and  wra])pers  strapped  together, — 
which  are  not  to  be  placed  in  the  luggage-van,  but  must  be  taken  chai-ge  of  by  the 
passengers  themselves  or  sent  as  booked  parcels.  Thej^  clearly  are  not  justified  in 
so  limiting  the  responsibility  which  the  law  casts  upon  them.  There  is  no  plea 
here  that  the  articles  were  not  properly  packed.  [Cockburn,  U.  J.  If  the  defendants 
were  justified  in  refusing  to  [697]  carry  these  packages,  thej-  would  be  justified  in 
taking  them  to  the  lost  luggage  office  :  and,  if  they  were  justified  in  taking  them 
there,  there  was  no  conversion  ;  and  the  point  arises  upon  not  guilty.]  The  company 
clearl}'  were  bound  to  receive  and  to  cai-iy  these  packages.  To  make  out  a  plea  such 
as  that  which  it  was  proposed  at  the  trial  to  add,  the  company  must  shew  that  they 
were  ready  and  willing  and  oft'ered  to  cany  the  articles  upon  the  terms  mentioned  in 
the  act  of  parliament.  This  they  cleaily  never  did  ;  for  the  only  ofi'er  to  carry  was, 
upon  the  terms  that  the  passenger  should  take  the  risk  upon  himself.  This  clearly 
was  the  only  contention  between  them. 

The  coin-t  intimating  that  they  thought  the  company  were  lial>le  in  respect  of 
the  two  last  parcels,  which  exclusively  consisted  of  articles  of  clothing,  but  that 
they  entertained  some  doubt  as  to  the  others,  which  besides  clothing  contained 
articles  not  coming  within  the  description  of  personal  luggage,  Bovill  con.sented  to 
confine  the  \erdict  to  101.,  the  value  of  the  last  two. 

Cockburn,  C.  J.  I  am  of  opinion  that  the  rule  must  be  made  absolute  to  set 
aside  the  nonsuit  and  to  enter  a  veidict  for  the  plaintift"  in  respect  of  the  last  two 
parcels  which  were  the  subject  of  the  action,  and  which  contained  articles  of  clothing 
only.  The  facts,  as  applicable  to  these,  were  as  follows : — The  plaintift",  having 
sufficiently  packed  or  tied  together  the  articles  (consisting  of  wearing  apparel),  and 
being  himself  a  passenger  by  the  train,  desired  that  the  packages  might  be  labelled 
and  placed  with  the  rest  of  the  passengers'  luggage.  The  railway  porter  to  whom 
this  request  was  addressed,  after  consultation  with  the  station-master,  declined  to 
comply  with  it  It  appears  that  the  131st  section  of  the  company's  act  of  incorpora- 
tion (6  &  7  [698]  W.  4,  c.  Ixxv.)  compels  the  company  to  carry  a  cei'tain  quantity  of 
articles  of  clothing  for  each  pas.senger  free  of  charge.  The  act  also  enables  the  com- 
pany to  make  rules  and  regulations  in  respect  of  the  conveyance  of  passengers  and 
their  luggage,  one  of  which  (the  10th)  was  as  follows, — "Passengers  are  required, 
after  taking  theii'  tickets,  to  claim  their  luggage  on  the  platform,  and  to  see  it  marked 
with  the  company's  labels ;  and  no  luggage  will  be  placed  in  the  train  until  it  is  so 
marked.  The  company  will  not  be  responsible  for  the  loss  or  detention  of  any  article 
of  luggage  that  is  not  marked  with  their  label  and  properly  addressed,  nor  for  luggage 
of  any  other  description  than  that  mentioned  in  their  acts  of  parliament,  except  a 
declai-ation  of  its  nature  and  value  be  made  at  the  time,  and  it  be  booked  and  paid 
for  accordingly."  The  plaintift',  being  aware  of  this  regulation,  and  intending  to 
compel  the  company  to  assume  the  responsibility  of  the  safe  carriage  of  the  packages 
in  qU'Stion,  calls  upon  the  company's  servant  to  label  them.  This  he  lefuses  to  do. 
It  is  impossil'le  to  avoid  seeing  that  the  contention  between  the  parties  here  was, 
whether  the  company,  by  refusing  to  label  the  packages,  could  divest  themselves  of 
their  common-law  liabilitv  as  carriers  for  the  .safe  conveyance  of  the  articles.  They 
appear  to  have  sought  to  relieve  themselves  of  such  liability  by  requiring  all  luggage 
to  be  labelled,  and  then  giving  a  direction  for  the  guidance  of  their  servants,  that, 
"  in  future,  no  small  articles,  such  as  rugs,  coats,  umbrellas,  sticks,  caps,  or  small 
paper  parcels,  nor  bundles  of  rugs,  coats,  and  wrappers  strapped  together,  are  to  be 
labelled  or  placed  in  the  luggage-van  :  the  passenger's  must  take  charge  of  such  articles 
themselves,  or  send  them  as  booked  parcels."  Acting  upon  that  direction,  the  portei- 
and  station-master  decline  to  label  the  p.ackages  in  ((uestion  and  to  place  them  in  the 
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luggage-van  ;  telling  the  [699]  plaintiff,  that,  if  they  go  at  all,  they  miist  go  in  the 
same  carriage  with  the  plaintitl'  himself.  To  this  the  pl.iintifl'  objects,  on  the  ground 
that  the  company  were  thereby'  endeavouring  to  relieve  themselves  from  their  ordinary 
liability  as  common  carriers.  This  being  the  struggle  between  the  parties,  the  porter 
threatens  to  take  the  package  to  the  lost  luggage  office,  unless  the  plaintift"  will  consent 
to  have  it  placed  in  the  cairiage  with  him.  The  plaintiff' says  :  "  Put  the  package  where 
yon  please  :  but  you  shall  not  impose  upon  me  the  responsibility  of  taking  charge  of  it 
myself."  The  things  are  thereupon  left  upon  the  platform,  and  afterwards  taken  by 
the  porter  t«  the  lost  luggage  office, — treatnig  them  as  property  of  which  the  owner 
was  unknown.  I  am  of  opinion  that  the  porter  was  not  justified  in  so  doing,  and 
that  the  company  are  responsible  for  his  acts.  The  plaintiff"  did  nothing  to  prevent 
the  company's  servants  from  putting  the  packages  into  the  carriage  in  which  he  was, 
or  in  any  other  part  of  the  train.  All  he  said  was,  that,  if  the  packages  were  placed 
in  the  carriage  with  him,  the  company  were  not  to  consider  that  as  a  recognition  on 
his  part  that  he  had  taken  upon  himself  any  obligation  with  respect  to  them  which 
would  not  attach  to  him  if  they  were  placed  elsewhere.  I  think  there  was  nothing  done 
to  relieve  the  company  of  their  responsibility  as  common  carriers,  and  their  duty  under 
the  special  act,  to  carry  these  packages  as  luggage ;  and  consequently  that  the  taking 
them  to  the  lost  luggage  office  and  detaining  them  there  was  a  wrongful  act  for  which 
thej'  are  liable.  Whethei-,  therefore,  upon  the  special  count  or  upon  the  count  in 
trover,  1  think  the  plaintiff"  is  entitled  to  recover  in  respect  of  those  two  packages. 
I  was  disposed  during  the  argument  to  entertain  some  doubt  as  to  whether,  if  the 
company  were  justified  in  refusing  to  carry  the  articles  in  question,  they  were  [700] 
justified  in  taking  them  to  the  lost  luggage  office  :  hut  Mr.  James  has  satisfied  me  that, 
if  justified  in  i-efusing  to  carry  them,  the  company  were  justified  in  treating  them  as 
lost  luggage.  Mv  judgment  I'ests  upon  this,  that  the  articles  in  question  consisted  of 
wearing  apparel  which  the  company  were  bound  to  carry,  and  that  nothing  had  been 
done  by  the  plaintiff'  to  absolve  them  from  that  responsibility,  or  to  prevent  them  from 
placing  them  in  any  part  of  the  train, — the  plaintiff's  conduct  amounting  to  no  more 
than  a  protest  against  having  cast  upon  him  a  responsibility  which  the  law  casts  upon 
the  company. 

Wrr.r.iAMs,  .1.  I  am  of  the  same  opinion.  When  the  evidence  is  looked  at  closely, 
it  is  obvious  that  the  real  controversy  between  the  plaintiff  and  the  defendants  was, 
whether  the  latter  were  bound  to  take  charge  of  the  jjackages  in  question  with  the 
ordinary  responsitn'lities  of  carriers  of  passengers.  It  is  plain  that  lioth  parties  treated 
packages  l)eing  carried  with  the  passenger  in  the  carriage,  and  unlabelled,  as  being  no 
longer  at  the  risk  or  under  the  control  of  the  company.  The  company,  by  their 
servants,  refused  to  cany  the  packages,  because  the  plaintiff  declined  to  .assent  to 
these  terms :  and  the  question  is,  whether  they  were  justified  in  that  refusal.  I 
see  no  ground  of  justification  except  that  upon  which  my  Brother  Erie  decided  at 
nisi  prius.  He  thought  that  the  company  wer-e  not  bound  to  receive  as  passengers' 
luggage  any  article  of  weai-ing  apparel,  unless  reasonably  secur-ed  and  fitted  for  carriage 
without  damage.  Now,  as  the  plaintiff  has  agr-eed  to  abandon  all  claims  except  in 
r'espect  of  the  two  packages  which  coirsisted  exclusively  of  weai'ing  appar'el  and  shawls, 
it  is  unnecessary  for  me  to  say  whether-  or  not  I  coircur  with  my  Br-other-  Krle  irr  this 
view.  It  may  well  be  doubted  whether  the  proposition  [701]  is  not  too  lai-gely  st.ited. 
Thei'C  may,  no  doubt,  be  cases  wher-e  ar-ticl«!S  of  this  deser-iptioii  may  be  so  car-elessly 
and  impi-o])er'ly  packed  as  i-easonalily  to  justify  a  i-efnsal  on  the  part  of  the  company 
to  accept  them.  But  it  docs  not  follow  that  they  would  be  justified  in  r-cjecting  every 
package  which  may  lie  imperfectly  packed  (a).  I  confess  I  feel  a  difficulty  in  assenting 
to  a  pr'opositioir  so  broadly  laid  down.  It  is,  however,  unnecessary  to  consider  that ; 
for,  I  think  we  cannot  fail  to  infer  fr'om  the  evidence  her-e,  that,  as  to  the  two  pai'cels 
of  wear-ing  appar-el  and  shawls  which  ar-e  now  in  question,  they  wer-e  packcrl  in  a  way 
to  be  reasonably  fitted  for-  cari-iage  by  the  company  ;  and  I  cannot  see  why  they  should 
have  r-cfiiscd  to  cai-r-y  them  upon  the  irsual  terms. 

WiM.ics,  J.  I  am  of  the  same  opinioir.  It  is  not  necessary  to  go  further  for-  the 
law  than  the  l.'ilst  section  of  the  company's  act,  G  &  7  W.  4,  c.  Ixxv.,  in  or-dcr  to 
decide  the  (piestion  with  r-efeicnce  to  the  two  p.-ucels  which  alone  are  rrow  the  subject 

(n)  See  Simons  v.  The  Great  Western  Railway  Ccmipany,  18  C.  B.  805. 
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of  consideration.  That  section  obliges  the  company  to  cany  for  each  passenger  free 
of  charge  a  certain  quantity  in  weight  and  bulk  of  articles  of  wearing  apparel.  It 
appears  that  the  plaintiff',  being  a  passenger  by  a  particular  train,  wanted  some  luggage 
consisting  of  weai'ing  apparel  wrapped  round,  in  the  one  instance  with  a  piece  of  calico, 
and  in  the  other  with  a  shawl,  and  sutticiently  secured  by  means  of  straps,  carried  for 
him  by  the  company,  instead  of  taking  charge  of  it  himself.  The  question  is,  whether 
he  was  entitled  to  have  that  done.  I  am  of  opinion  that  he  was.  It  seems  that  the 
plaintifl'  desired  to  have  these  packages  labelled  [702]  and  put  into  the  luggage-van. 
I  do  not  found  my  judgment  upon  any  supposed  right  of  his  to  have  the  packages 
labelled  and  placed  in  any  particular  part  of  the  train.  That  is  mere  matter  of  detail. 
It  might  be  reasonable  to  impose  such  a  condition  :  but  there  is  no  legal  right  to  have 
a  label  placed  upon  the  goods.  The  upshot  of  the  contest  was,  that  the  company's 
servants  desired  to  put  these  packages  in  the  carriage  with  the  plaintiff,  coupled  with 
the  understanding  that  he  should  take  charge  of  them,  and  that  they  should  be  under 
his  care  and  at  his  risk  whilst  the  change  of  carriages  was  taking  place  at  Tunbridge, 
— in  short,  that  they  should  be  at  his  risk  duiing  the  whole  of  the  ti.ansit.  The 
plaintiff  refused  to  allow  the  packages  to  be  placed  in  the  cari-iage  with  him, — not 
ab.solutely,  but  in  a  sense  that  would  cast  upon  him  that  responsibility  ;  and  he  ends 
l)y  saying,  in  substance  :  "  Put  them  where  you  like,  provided  they  are  to  be  carried 
at  the  risk  and  upon  the  responsil)ility  of  the  company."  In  the  result,  the  packages 
are  left  upon  the  platform.  The  seivants  of  the  company  do  not  appear  to  have  claimed 
a  right  to  put  the  packages  in  that  or  in  any  other  carriage  unaccompanied  by  the 
condition  before  mentioned.  The  question  is,  whether  the  plaintiff  was  entitled  to 
have  these  things  carried  by  the  company  at  their  risk,  or  whether  he  was  liound  to 
take  the  respon-sibility  of  taking  care  of  them  himself.  It  appears  to  me  that  that 
question  is  disposed  of  by  the  131st  section  of  the  company's  act,  which  enacts,  that, 
without  extra  charge,  it  shall  be  lawful  for  every  passenger  travelling  upon  or  along 
the  said  railway  to  take  with  him  his  articles  of  clothing,  not  exceeding  40  lbs.  in 
weight,  and  four  cubic  feet  in  dimensions, — a  size  and  weight  not  ordinarily  capable 
of  lieing  conveniently  carried  by  a  passenger.  In  return  for  this,  the  company  are  in 
no  case  to  be  in  any  way  liable  or  responsible  [703]  for  the  safe  carriage  or  custody 
of,  or  for  any  loss  of  or  injury  to  any  articles,  matters,  or  things  whatsoever  carried 
upon  or  along  the  said  railway  with  or  accompanj'ing  the  person  of  or  belonging  to 
any  passenger,  or  delivered  for  the  purpose  of  being  carried,  other  than  and  except 
such  passenger's  articles  of  clothing,  not  exceeding  the  weight  and  dimensions  afore- 
said. The  packages  in  question  did  not  exceed  that  weight  or  those  dimensions ; 
nor  did  they  fall  within  the  proviso  at  the  end  of  the  section  saving  the  liability  of 
the  company  as  to  matters  of  special  exception.  It  appears  to  me,  therefore,  upon 
the  mere  reading  of  that  section,  that  the  company  aie  liable.  As  to  the  two  packages 
which  the  plaintiff  has  consented  to  give  up,  a  different  question  might  have  ar  sen. 
If  it  had  appearefl  that  the  company  had  been  in  the  habit  of  carrying  articles  such 
as  were  contained  in  those  packages  for  the  fare  paid  by  the  passenger,  I  should  have 
inclined  to  think  that  theii-  responsibility  would  have  extended  to  them  also.  But, 
as  Mr.  Bovill  has  consented  to  abandon  his  claim  as  to  them,  it  is  unnecessary  to  .say 
anything  about  them.  The  rule  will,  therefore,  be  absolute  to  enter  a  verdict  for  the 
plaintiff  for  101.,  as  the  value  of  the  two  packages  first  adverted  to. 

Bjdes,  J.  I  am  of  the  same  opinion.  I  agree  with  my  Lord  and  my  two  learned 
Brothers  in  thinking,  that,  although  the  company  have  a  right  to  put  the  luggage  in 
any  part  of  the  train  they  please,  they  cannot  absolve  themselves  from  their  common- 
law  liability  as  carriers,  nor  from  the  liability  imposed  upon  them  by  the  131st  section 
of  the  a  &  7  W.  1,  c.  Ixxv.,  by  placing  it  in  the  carriage  with  the  passenger  to  whom 
it  belongs.  It  is  quite  evident  that  the  real  contention  between  the  plaintiff  and  the 
porter  and  station-master  was,  not  [704]  whether  the  packages  should  be  placed  in 
the  carriage  with  him,  but  whether  the  ordinary  liability  of  the  company  should  lie 
limited  by  their  so  doing.  The  company  in  etfect  say  to  the  plaintiff,  we  will  not  carry 
your  packages  unless  you  consent  to  take  the  risk  and  respon.sibility  of  their  safety. 
The  plaintiti"  declines  to  accept  the  risk,  and  the  company  refuse  to  carrv ;  and  so  the 
I)ackages  are  left  behind  The  defendants  are  clearly  liable  on  the  special  count  for 
their  refusal  to  carry  the  last  two  parcels,  which  were  left  behind  through  their  default ; 
and  I  think  they  are  also  liable  upon  the  count  in  trover.     The  rule  will,  therefore,  be 
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absolute  to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  the  plaintilt'  foi'  lOl.  iipuii 
the  issues  applicable  to  the  last  two  parcels,  and  for  the  defendants  as  to  the  rest. 
Rule  absolute  accordingly  («). 

Ingate  and  Another  v.  La  Commi.ssione  del  Lloyd  Austklvco, 
Prima  Sezione.    June  12th,  1858. 

[S.  C.  27  L.  J.  C.  r.  323 ;  4  Jur.  N.  S.  97.5 ;  6  W.  K.  659.  Discussed,  Xmrhi/  v.  I'an 
Opjjiiu,  1872,  L.  K.  7  y.  B.  294.  Commented  on  but  followed,  Armstromj  v. 
Elbinjer  Adkn-Geselhchaft,  1874,  23  W.  R.  94.  Held  practically  overruled, 
Westiixau  v.  Aktieholaciet  Ekiiiaus  Mekaniaka  Snickarefabrik,  1876,  1  Ex.  D.  240.  See 
Scott  V.  Royal  Il'ax  Candle,  Conipuny,  1876,  1  Q.  B.  D.  409.  Commented  on,  lioi/al 
Mail  Steam  Packet  Company  v.  Braham,  1877,  2  App.  Cas.  381.  Distinguished, 
Hayijin  v.  Comptoir  D'Escomjjte  de  Paris,  1889,  23  Q.  B.  D.  523.] 

Thel6th,  18th, and  IQthsectionsof  the  Common  Law  Procedure  Act,  1852,  do  not  apply 
to  the  case  of  proceedings  against  a  foreign  coi'poration  carrying  on  business  abroad. 

By  the  18th  section  of  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76), 
it  is  enacted,  that,  "  in  case  any  defendant,  being  a  British  subject,  is  residing  out  of 
the  jurisdiction  of  the  said  superior  courts,  in  any  place  except  in  Scotland  or  Ireland, 
it  shall  be  lawful  for  the  plaintirt'  to  issue  a  writ  of  summons  in  the  form  contained  in  the 
schedule  (A.)  to  the  act  [705]  annexed,  marked  Xo.  2,  which  writ  shall  bear  the  indorse- 
ment contained  in  the  said  form,  ])urporting  that  such  wi-it  is  for  service  out  of  the 
jurisdiction  of  the  said  superior  courts  ;  and  the  time  for  appearance  by  the  defendant 
to  such  writ  shall  be  regulated  by  the  distance  from  England  of  the  place  where  the 
defendant  is  residing  ;  and  it  shall  be  lawful  for  the  coiu't  or  judge,  upon  being  satisfied 
by  attifiavit  that  there  is  a  cause  of  action  which  arose  within  the  jurisdiction,  or  in 
respect  of  the  breach  of  a  contract  made  within  the  jurisdiction,  and  that  the  writ 
was  pei'sonally  served  upon  the  defendant,  or  that  reasonable  eftbrts  were  made  to 
effect  personal  service  thereof  upon  the  defendant,  and  that  it  came  to  his  knowledge, 
and  either  that  the  defendant  wilfully  neglects  to  appear  to  sueh  writ,  or  that  he  is 
living  out  of  the  jurisdiction  of  the  said  courts  in  order  to  defeat  and  delay  his  creditors, 
to  direct  from  time  to  time  that  the  plaintifi'  shall  be  at  liberty  to  proceed  in  the  action 
in  such  manner  and  subject  to  such  conditions  as  to  sueh  court  or  judge  may  seem  tit, 
having  regai'd  to  the  time  allowed  for  the  defendant  to  appear  being  reasonable,  and 
to  the  other  circumstances  of  the  case:  provided  always  that  the  plaintifi' shall  and  lie 
is  hereby  reipn'red  to  prove  the  amount  of  thetlebt  or  damages  claimerl  liy  him  in  such 
action,  cithei'  before  a  juiy  upon  a  wi'it  of  in(piiry  or  before  one  of  the  masters  of  the 
said  superior  courts  in  the  manner  hereinafter  provided,  according  to  the  nature  of  the 
case,  as  such  court  or  judge  may  direct ;  and  the  making  such  proof  shall  bo  a  condition 
precedent  to  his  obtaining  judgment." 

And  s.  19  enacts,  that,  "in  any  action  against  a  person  I'csidingout  of  the  jurisdic- 
tion of  the  said  courts,  and  not  being  a  British  subject,  the  like  proceedings  may  be 
tiiken  as  against  a  British  subject  resident  out  of  the  jurisfliction,  save  that,  in  lieu  of 
[706]  tlio  form  of  writ  of  summons  in  the  scliedule  (A.)  to  the  act  annexed  marked 
No.  2,  liie  pi.iiiitifi'  shall  issue  a  writ  of  summons  according  to  tiic  form  contained  in  the 
said  schedule  (A.)  marked  No.  .3,  and  shall  in  manner  aforesaid  serve  a  notice  of  such 
last-mentioned  writ  u[)on  the  defendant  therein  mentioned,  whicii  notice  siiall  be  in  the 
form  contained  in  the  said  schedule  also  marked  No.  3  ;  and  such  service  shall  be  of 
the  same  force;  and  efiect  as  the  seivice  of  the  writ  of  summons  in  any  action  against 
a  British  subject  resident  abroad  ;  and  l)y  leave  of  the  court  or  a  judge,  upon  their 
or  his  l)eing  .satisfied  by  allidavit  as  aforesaid,  the  like  pi'occedings  may  be  had  and 
taken  thereupon." 

A  writ  of  summons,  dated  the  3r(l  of  May,  1858,  was  issued  against  the  defendants. 
La  Commissione  del  Lloyd  Anstriaco,  Prima  Sezione  (Austrian  Lloyd's  Comp.iny),  a 
corporation  aggregate  established  according  to  the  law  of  tlie  empire  of  Austria,  and 
trading  and  carrying  oti  business  under  that  name  ami  title  at  Trieste  ;  and,  on  tiie 
15th  of  May,  the  following  notice  was  served  by  the  clerk  of  the  British  consul,  by 

(a)  See  Chitty  and  Temple  on  the  Law  of  Carriei-s,  jip.  282  et  sofj. 
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delivering  it  to  the  secretary  of  the  company  at  their  chief  office  in  the  Tergesteo, 
No.  587,  in  Trieste  :— 

"To  La  Conimissione  del  Lloyd  Austriaco,  Prima  Sezione,  of  Trieste,  in  Austria. 

"Take  notice  that  Charles  Colville  Ligate  and  Frederick  Ingate,  of  Fenchurch 
Street,  in  the  city  of  London,  England,  have  commenced  an  action  at  law  against  you 
in  Her  Majesty's  court  of  Common  Pleas,  by  a  writ  of  that  court  dated  the  3rd  day 
of  May,  1858  ;  and  you  are  required  within  twenty-one  days  after  the  receipt  of  this 
notice,  inclusive  of  the  day  of  such  receipt,  to  defend  the  said  action,  by  causing  an 
appearance  to  be  entered  for  you  in  the  said  court  to  the  said  action  :  and,  in  default 
of  your  [707]  so  doing,  the  said  Charles  Colville  Ingate  and  Fre'lerick  Ingate  may  b>' 
leave  of  the  court  or  a  judge  proceed  thereon  to  judgment  and  execution.  The 
plaintifis  claim  19901.  17s  lid.  for  debt,  and  71.  7s.  for  costs:  and,  if  the  amount 
thereof  be  paid  to  the  plaintiffs  or  their  attorneys  within  twenty-one  days  from  the 
service  hereof,  further  proceedings  will  be  stayed." 

An  application  was  made  to  Byles,  J.,  at  chambers  for  leave  for  the  plaintiH's  to 
proceed,  upon  affidavits  stating  the  above  facts,  and  also  that  the  defendants  at  and 
befoi'e  the  commencement  of  the  suit  were,  and  still  were,  justly  and  truly  indebted 
to  the  plaintiffs  in  the  sum  of  19901.  17s.  lid.  for  money  paid  in  England,  within  the 
jurisdiction  of  this  court,  by  the  plaintiffs  for  the  defendants  at  their  request,  and 
for  commission  and  reward  due  and  payable  by  the  defendants  to  the  plaintiffs  for 
work  done  in  England,  within  the  jurisdiction  of  this  court,  by  the  plaintiffs  for  the 
defendants  at  their  request ;  that  it  takes  five  da.ys  to  communicate  between  London 
and  Trieste  by  post ;  and  that  no  appearance  has  been  entered  by  or  on  behalf  of  the 
defendants.  The  learned  judge,  doubting  the  applicability  of  the  Common  Law 
Procedure  Act  to  the  case  of  a  foreign  corporation  carrying  on  business  out  of  the 
jurisdiction,  declined  to  make  any  order,  but  referred  the  plaintiffs  to  the  court. 

Houyman  now  mo\"ed  accordingly.  The  plaintiffs  are  entitled  to  proceed  under 
the  statute,  unless  there  be  some  rule  of  law  which  prevents  its  application  to  a  foreign 
corporation.  [Byles,  J.  I  doubted,  and  I  still  doubt,  whether  the  16th  section  of 
the  act,  can  apply  to  a  foreign  corporation  trading  abroad.  We  have  no  means  of 
knowing  the  constitution  and  attributes  of  such  a  body.  It  may  be  altogether  different 
from  our  incorporated  companies.  For  anything  we  know,  each  [708]  member  may 
be  personally  liable.  Besides,  it  does  not  appear  that  the  secretary-,  upon  whom  the 
notice  was  served,  is  a  member  of  the  corporation.]  The  company  have  addressed  to 
the  officer  of  this  court  a  protest  against  the  proceedings :  it  is  clear,  therefore,  that 
the  notice  has  come  to  their  hands.  The  16th  section  of  the  Common  Law  Procedure 
Act,  1852,  provides  that  "every  writ  of  summons  issued  against  a  corporation  aggre- 
gate may  be  served  on  the  mayor  or  other  head  officer,  or  on  the  town-clerk,  clerk, 
treasurer,  or  secretary  of  such  corporation."  [Willes,  J.  The  17th  and  18th  sections 
were  introduced  as  a  substitute  for  the  old  proceeding  to  outlawry,  which  could  only 
be  against  natural  persons.  The  19th  section  speaks  of  "persons  residing  out  of  the 
jurisdiction."  The  language  of  the  16th  section  is  clearly  applicable  to  domestic 
corporations.]  By  s.  227  (the  interpretation  clause)  "persons  and  parties"  include 
corporations.  In  Boyd  y.  The  Croydon  Railway  Company,  4  N.  C.  669,  6  Scott,  16 1 , 
where  a  railway  act  provided  that  no  action  should  be  brought  against  any  person 
for  anything  done  in  pursuance  of  the  act,  without  twent}^  days'  notice  given  to 
the  intended  defendant,  it  was  held  that  the  word  person  included  the  company. 
[Williams,  J.  The  spirit  of  the  thing  is,  that  there  must  be  personal  service  or  some- 
thing that  is  equivalent  to  it.  You  are  driven  back  to  the  16th  section;  and  that 
does  not  apply  to  foreign  corporations.  Cockburn,  C.  J.  Before  we  can  gi\'e  lea\-e 
to  proceed,  we  must  be  satisfied  that  this  jurisdiction,  which  is  a  new  creation,  applies 
to  foreign  corporations.  The  object  of  these  sections,  as  my  Brother  Willes  observes, 
was,  to  give  a  substitute  for  outlawry.  I  do  not  think  there  exists  abroad  such  thing 
as  a  corporation  for  trading  purposes  in  the  sense  in  which  we  understand  it.]  Foreign 
corporations  ha^•e  been  allowed  to  sue  in  this  country  in  their  corporate  [709]  names : 
The  Dutch  IVed  Iiulia  Company  v.  Van  Moses,  1  Stra.  612,  2  Lord  luiym.  15.32;  Tim 
National  Bank  of  St.  Charles  v.  De  Bernuks,  K.  &  M.  190,  1  C.  &  P.  569."  [Williams,  J. 
As  plaintiffs,  but  not  as  defendants.  Willes,  J.  The  eirliest  reported  case  of  an 
action  by  a  foreign  corporation  probably  is  that  of  The  Dutch  East  India  Company  v. 
Eenrujiies,  Itesp.,  Pr.  C.  P.  (by  Sir  G.  Coke),  44.     Williams,  J.     Before  the  passing  of 
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the  Common  Law  Procedure  Act,  there  elearly  was  no  mode  of  suing  in  this  country 
foreigners  residing  abroad.  That  power  is  now  given,  in  a  mode  that  is  pointed  out. 
We  C'uniot,  if  that  is  inapplicable  to  the  case,  sanction  any  other  mode.  Willes,  J. 
In  the  Irish  statutes,  4.3  G.  3,  c.  53,  and  13  »fe  14  Vict.  c.  18,  there  are  express  provi- 
sions for  the  .service  of  process  upon  foreign  corporations  :  see  Skcehi/  v.  The  I'fofcsMonal 
Lije-Axmmiiee  Compawj,  2  C.  B.  (X.  S.)  i[\,  3  C.  B.  (N.  S.)  597.]  ' 

CocKBUKX,  C.  J.  I  think  there  ought,  to  be  no  rule  in  this  case,  simply  upon  the 
ground  that  the  18th  and  19tli  sections  of  the  Common  Law  Procedure  Act,  1852, 
relating  to  the  service  of  process  upon  persons  residing  out  of  the  jurisdiction  of  the 
superior  courts  of  this  country,  do  not  apply  to  the  case  of  foreign  corporations.  The 
16th  section  clearly  applies  only  to  corpoi'ate  bodies  in  this  country.  All  the  preced- 
ing sections  relate  exclusively  to  persons  resident  within  the  jui'isdiction.  The  18th 
and  19th  sections  relate  to  British  subjects  and  foreigners  resident  in  foreign  parts. 
Looking  at  what  the  law  was  before  the  passing  of  this  act,  it  seems  to  me  to  be 
perfectly  clear  that  these  provisions  refer  only  to  individual  defendants,  and  not  to 
corpoi-ations.  Assuming,  therefore,  that  this  company  is  sufficiently  shewn  to  l)e  a 
corporation  aggregate,  capable  of  suing  and  being  sued  in  its  corporate  name,  I  think 
it  is  enough  to  .say  that  the  provisions  in  cjuestion  do  not  apply  to  such  a  case. 

[710]  Williams,  J.  It  is  clear  to  my  mind  that  the  18th  and  19th  sections  do 
not  apply  to  foreign  corporations.  Throughout  the  clauses,  personal  service,  or  some- 
thing tantamount  to  it,  is  talked  of :  and  this  there  are  no  means  of  ell'ecting  in  the 
case  of  a  foreign  corporation. 

The  rest  of  the  court  concurring. 

Rule  refused. 

Ferrand  and  Others  v.  Bischoffsheim  ami  Otueks.    June  4th,  1858. 

[S.  C.  27  L.  J.  C.  P.  302.] 

To  a  declaration  for  money  paid,  money  received,  &c.,  the  defendants  pleaded  that 
they  at  the  request  and  with  the  consent  of  the  plaintiffs  dealt  with  and  treated 
one  F.  as  the  principal  in  the  transaction  in  respect  of  which  the  moneys  were 
received  by  the  defendants,  and  as  the  party  with  whom  alone  the}'  were  dealing  ; 
that  the  plaintiff's  further  authorized  and  leipiested  the  defendants  to  receive  any 
moneys  r-esulting  fi-om  the  transaction  orr  account  of  and  as  the  moneys  of  F.,  and 
on  the  terms  that  the  deferrdairts  might  deal  with  such  moneys  as  the  morreys  of  F.  : 
Avei'merrt,  that  the  rnonevs,  being  the  moneys  r-esulting  fr-om  the  said  ti-an.sactioir, 
wer'e  afterwar-ds,  in  piir-suance  of  the  said  r-c(iuest,  authority,  aird  corrserrt  of  the 
plaintiffs,  r-eceived  by  the  defendarrts  irr  respect  of  and  as  the  I'esult  of  the  .said 
tr-airsaction,  and  on  account  of  aird  as  the  morreys  of  F.  ;  that,  irpoir  the  faith  and  irr 
coriseiiuence  of  the  .said  r-equest,  authoi'ity,  arrd  corrserrt  of  the  plaintrH's,  the  <leferr- 
dairts  afterwar-ils  gave  credit  to  F.  irr  r'espect  of  diver's  other-  tr-arrsartiorrs,  and  wer-e 
irrduced  to  allow  F.  to  incur  debts  to  them  which  wer-e  still  due;  arrd  that,  before 
arrd  at  the  time  wherr  the  said  moireys  wer-e  so  r-eceived  by  the  deferrdarrts  as  afor-e- 
said,  orr  accourrt  of  and  a.s  the  moneys  of  F.,  he  the  said  F.  was,  and  still  i-emairred, 
irrdebted  to  the  defeirdants  for-  and  in  respect  of  the  debts  ther-eirrbefoi-e  merrtioried, 
irr  arr  amoitrrt  equal  to  the  plairrtitis'  claim, — which  amount  the  deferrdarrts  were 
willirrg  to  set  off: — Held,  bad,  orr  dennrrier. 

This  wa.s  arr  actiorr  for  money  ])aid,  morrey  received,  arrd  murrc}-  fournl  due  irpoir 
accounts  stated. 

The  deferrdarrts  pleaded,  .secondly, — as  to  12071.  18s.  2d.,  par-eel  of  the  rrrorreys 
alleged  to  have  beeir  received  by  the  deferrdarrts  for  the  use  of  the  pl.iirrtitfs,  -that 
they,  the  defendarrts,  at  the  request  arrd  with  the  corrserrt  of  the  plairrtills,  dealt  with 
arrd  tr-ealcd  one  Octave  Foa  as  the  |)rirrcipal  irr  the  trarrsactiorr  irr  respect  of  wiri'-h 
the  said  morreys  irr  the  irrtroductory  part  of  that  plea  rrreirtiorred  .-irrd  tlrereirr  [rleaded 
to  were  i-eeeived  by  the  deferrdarrts,  arrd  as  the  ])arty  with  whorrr  aloru;  they  were 
dcjxlirrg  :  arrd  that  the  plaiirtiil's  therr  arrd  ;it  [711]  the  tirrre  of  rrrakirig  the  said  r-ei|uest 
further-  author-izcd  ;urd  requcsteil  the  defendants  tii  receive  arry  rrrorreys  r-esultirrg  fr-orn 
the  said  tr-arrsartioir  orr  accoirrrt  of  arrd  as  the  rrrorrt^ys  of  the  said  Octave  Foa,  .uid 
orr  the  ter-nrs  that  the  deferrd.irrts  rrright  deal  with  srrclr  rrrorreys  as  the  nroneys  of  the 
said  Octave  Foa :  That  the  said  morreys  thci  cirr  [ilculcd  to,  beirrg  the  rrrorreys  rosultiirg 
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from  the  said  transaction,  were  afterwards,  and  before  the  commencement  of  this  suit, 
and  in  pursuance  of  the  said  request,  authority,  and  consent  of  the  plaintiffs  as  afore- 
said, received  by  the  defendants  in  respect  of  and  as  the  result  of  the  said  transaction, 
and  on  account  of  and  as  the  moneys  of  the  said  Octave  Foa,  and  on  the  terms  afore- 
said :  That,  upon  the  faith  and  in  consequence  of  the  said  request,  authority,  and 
consent  of  the  plaintiffs  as  aforesaid,  and  upon  the  faith  that  they  the  defendants 
should  so  receive  on  account  of  and  as  the  moneys  of  the  said  Octave  Foa  the  moneys 
resulting  from  the  said  transaction,  according  to  and  in  pursuance  of  the  said  request, 
authority,  and  consent  of  the  plaintiffs  in  that  behalf,  they,  the  defendants,  afterwards, 
and  liefore  the  commencement  of  this  suit,  trusted  and  gave  credit  to  the  said  Octave 
Foa  in  respect  of  divers  other  transactions  ;  and  that  they,  the  defendants,  were 
afterwards  and  before  the  commencement  of  this  suit,  whilst  the  said  request, 
authority,  and  consent  of  the  plaintiffs  continued  in  full  force  and  effect,  and  before 
any  revocation  thereof  by  the  plaintiffs,  induced  to  and  did  allow  and  permit  the  said 
Octave  Foa  to  incur  divers  debts  to  them,  and  to  become  liable  to  them  in  respect  of 
such  debts,  and  which  debts  from  the  said  Octave  Foa  to  the  defendants  were  still 
due  and  owing  and  unpaid,  upon  the  full  faith  and  in  consequence  of  the  said  request, 
authority,  and  consent  of  the  plaintiffs,  and  upon  the  faith  that  the  moneys  resulting 
from  the  fii'st-mentioned  [712j  transaction  should  be  received  by  them  the  defendants 
on  account  of  and  as  the  moneys  of  the  said  Octave  P^oa  as  aforesaid,  in  pursuance 
of  and  according  to  the  request,  authority,  and  consent  of  the  plaintiffs  as  aforesaid  : 
And  that,  before  and  at  the  time  when  the  said  moneys  were  so  received  by  the 
defendants  as  afoiesaid  on  account  of  and  as  the  moneys  of  the  said  Octave  Foa,  the 
said  Octave  Foa  was,  and  thence  hitherto  had  been,  and  still  was,  indebted  to  the 
defendants,  for  and  in  respect  of  the  divers  debts  thereinbefore  mentioned  as  incurred 
by  the  said  Octave  Foa,  in  an  amount  equal  to  the  plaintiffs'  claim  therein  pleaded  to, 
for  money  payable  by  the  said  Octave  Foa  to  the  defendants,  for  money  paid  by  the 
defendants  to  and  for  the  use  of  the  said  Octave  Foa  at  his  request,  and  for  money 
received  by  the  said  Octave  Foa  for  the  use  of  the  defendants,  and  for  money  found 
to  be  due  from  the  said  Octave  Foa  to  the  defendants  on  accounts  stated  between 
them,  which  amount  the  defendants  were  willing  to  set  off  against  the  plaintiff's'  claim 
therein  pleaded  to. 

Archibald,  in  support  of  the  demurrer.  The  plea  is  clearly  bad.  In  the  first  place, 
it  does  not  shew  any  consent  on  the  part  of  the  plaintiffs  to  the  receipt  of  this  money 
as  money  of  Foa ;  neither  does  it  shew  any  ground  upon  which  the  defendants  are 
entitled  to  the  set-off'  they  claim.  The  plea  states  that  the  defendants  at  the  request 
and  with  the  consent  of  the  plaintiffs  dealt  with  Foa  as  principal  in  the  transaction. 
It  is  clear  that  the  defendants  were  throughout  aware  that  theie  was  a  piincipal,  who 
might  at  any  time  have  intervened  ;  and  therefore  there  is  nothing  to  bring  the  case 
within  the  principle  of  Geonje  v.  CUujdl,  7  T.  E.  3.59,  and  Rahonc  v.  JrUliaiiis,  2  Stra. 
1182.  In  the  last  mentioned  case.  Lord  Mansfield  says:  "Where  [713]  a  factor, 
dealing  for  a  principal,  but  concealing  that  principal,  delivers  goods  in  his  own  name, 
the  person  contracting  with  him  has  a  right  to  consider  him  to  all  intents  and  purposes 
as  the  principal ;  and,  though  the  real  principal  may  appear,  and  bring  an  action  upon 
that  contract  against  the  pui'chaser  of  the  goods,  j-et  that  purchaser  may  set  off'  any 
claim  he  may  have  against  the  factor  in  answer  to  the  demand  of  the  principal.  This 
has  been  long  settled.'  Fish  v.  Keinptmi,  7  C.  B.  G87,  is  precisely  in  point :  it  was 
there  held,  that,  where  A.  buys  goods  of  B.,  knowing  that  B.  is  selling  them  as  factor, 
he  cannot,  in  an  action  by  the  principal  for  the  price,  set  off'  a  debt  due  to  him  from 
B.,  although  it  is  found  that  A.  made  the  purchase  bona  fide.  [Byles,  J.  Would 
payment  to  Foa  have  been  good  ?]  Payment  stands  upon  a  totally  dift'erent  footing 
from  set  oft':  Warner  v.  M'Kay,  1  M.  &  W.  -591  (a).  [Cockburn,  C.  J.  Payment  to 
the  agent  would  be  payment  to  the  principal.  Byles,  J.  You  may  perhaps  say  that 
"  deal  with  him  as  principal "  means  no  more  that  "  pay  him  "]  E.xactly  so.  In  Fish 
V.  Kempton,  Williams,  J.,  says  that  "  the  doctrine  of  Ckonje  v.  Clayett,  and  that  class  of 
cases,  has  no  application  where  the  buyer  knows  that  the  factor  sells  as  factor."  And 
Wilde,  C.  J.,  says  :  "  Where  a  factor  sells,  with  notice  to  the  vendee  that  he  sells  as 
factor,  payment  to  him  is  good,  even  though  made  prematurely ;   but  the  vendee 

(a)  Cited  in  Fish  v.  Kempton,  7  C.  B.  687,  and  observed  upon  in  Smart  v.  Sawlara, 
3  C.  B.  399. 
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cannot,  under  siu^i  circumstances,  claim  a  right  of  set-off."  In  Can  v.  HiniMiff, 
4  B.  &  C.  547,  7  1).  &  K.  42,  the  plea  stated,  that  the  goods  were  sold  and  delivered 
to  the  defendant  by  A.,  the  factor  and  agent  of  the  plaintiff,  with  the  privitj"^  of  the 
plaintiff,  as  and  for  the  goods  of  A.,  and  [714]  thai  the  defendant  did  not  know  that 
the  goods  were  the  property  of  A.  ;  tiiat,  at  the  time  of  the  sale  and  delivery,  A.  was 
and  still  is  indebted  to  the  defendant  in  more  than  the  value  of  the  goods ;  and  that 
the  defendant  was  ready  and  willing  to  set  off  and  allow  to  the  plaintiH'the  value  of 
the  goods,  out  of  the  monej's  so  due  and  owing  from  A.  [Byles,  J.  The  plea  in  this 
case  is  open  to  this  further  observation,  that  the  new  debts  arc  not  alleged  to  equal 
in  amount  the  debts  sued  for,  and  the  old  debts  were  not  incurred  upon  the  faith  of 
the  alleged  request] 

Holland,  contra,  was  called  upon  to  support  the  plea.  If  the  present  case  can  be 
brought  within  the  principle  of  George  v.  CUujelt,  the  defendants  may  set  off  any  claim 
they  have.  [Cockburn,  C.  J.  The  plea  is,  to  say  the  least  of  it,  very  ambiguous.] 
This  is  very  like  the  case  of  Stracey  v.  Deey,  note  to  George  v.  Clageit.  That  was 
cussumpsit  for  goods  sold  :  plca.s,  non  assumpsit  and  a  set-oft".  The  plaintiffs  jointly 
cairied  on  trade  as  grocers,  but  Ross  was  the  only  ostensible  person  engaged  in  the 
business,  and  appeared  to  the  world  as  solely  interested  therein.  By  the  terms  of 
the  partnership,  Koss  was  to  l)e  the  apparent  trader,  and  the  others  were  to  remain 
mere  sleeping  partners.  The  defendant  was  a  policy-broker,  and,  being  indebted  for 
grocery  (as  he  conceived)  to  Koss,  he  ett'ected  insurances  and  paid  premiums  on  account 
of  Koss  solely,  to  the  amount  of  his  debt,  under  the  idea  that  one  demand  might  be 
set  off' against  the  other.  Koss's  affairs  being  much  deranged,  payment  of  the  money 
due  from  the  defendant  was  demanded  by  the  firm,  and  was  refused  by  him  upon  the 
ground  of  his  having  been  deceived  by  the  other  partners  keeping  back  and  holding 
out  Koss  as  the  only  person  concerned  in  the  trade.  Lord  Kenyon  [715]  was  of 
opinion,  that,  as  the  defendant  had  a  good  defence  by  way  of  set-oft'  as  against  Koss, 
and  had  been  by  the  conduct  of  the  plaintift's  led  to  believe  that  Koss  was  the  only 
person  he  contracted  with,  they  could  not  now  pull  oft' the  mask  and  claim  payment 
of  debts  supposed  to  be  due  to  Koss  alone,  without  allowing  the  parties  the  same 
advantages  and  equities  in  theii'  defence  that  they  would  have  had  in  actions  brought 
by  Koss.  [B3'les,  J.  There,  there  was  an  absence  of  knowledge  on  the  part  of  the 
defendant  that  he  was  dealing  with  any  other  than  Koss.]  The  averment  of  a  request 
is  tantamount  to  an  averment  of  want  of  knowledge.  [Williams,  J.  Is  there  any 
case  to  shew  that  the  defendants  may  rely  upon  a  set-oft"  in  respect  of  a  debt  existing 
at  the  time  of  the  dealing  with  the  agent  as  principal  J  Is  it  not  confined  to  transac- 
tions between  the  time  of  so  dealing  with  him  and  the  time  of  suing?]  The  defen- 
dants are  entitled  to  be  placed  in  the  same  situation  as  if  Foa  were  the  party  suing. 
In  Smith's  Mercantile  Law,  fjth  edit.  16.'},  it  is  said  :  "The  principal's  right  to  enforce 
contracts  made  bv  his  agent  is  subject  to  this  rule,  viz.  that,  if  the  agent  have  been 
allowed  to  deal  in  his  own  name,  the  party  dealing  with  him  will  enjoy  the  same  rights 
against  the  employer  as  ho  might  have  exercised  against  his  agent  liad  that  agent 
really  been  a  ])rincipal.  Thus,  when  a  factor  dealing  for  a  principal,  but  concealing 
that  principal,  delivers  goods  in  his  own  name,  the  person  contracting  with  him  has  a 
right  to  consider  him  to  all  intents  and  purposes  the  principal  ;  and,  though  the  real 
principal  may  appear  and  bring  an  action  on  that  contract  against  the  purchaser  of  the 
goods,  yet  that  purchaser  may  set  off  any  claim  he  may  have  against  the  factor,  in 
answer  to  the  demand  of  the  principal.  This  iiile  is  to  prevent  the  hardship  under 
which  a  purchaser  would  lalwur,  if,  [716]  after  having  liccn  induced  i)y  peculiar  con- 
siderations, such,  for  instance,  as  the  consciousness  of  possessing  a  set-oft",  to  deal  with 
one  man,  he  could  be  turned  over  and  made  lialjle  to  anotiicr,  to  whom  those 
consideralions  would  not  a])ply,  and  with  whom  he  would  not  willingly  iiave  con- 
tracted. But  if,  at  any  time  in  the  course  of  the  transaction,  he  have  means  of 
knowing  that  the  pcison  with  whom  he  deals  is  not  a  piincipal,  the  above  reason  does 
not  apply,  apid  then  ccssante  ratione  ccs.sat  ipsa  lex.  "  \Vords  and  conduct  are  put 
upon  the  same  footing,  according  to  the  well-known  doctrine  of  I'kkard  v.  Scars, 
6  Ad.  &  K.  4(i!),  2  N.  &  P.  488,  and  Freeman  v.  Cooke,  2  Kxch.  ().54.  In  Ilmhl  v. 
Kcnwmihy,  10  Exch.  7;5!),  746,  Parke,  B.,  says:  "If  the  conduct  of  the  seller  would 
make  it  unjust  for  him  to  call  upon  the  buyer  for  the  money,  as,  for  example,  whore 
the  principal  is  induced  by  the  conduct  of  the  seller  to  pay  his  agent  the  money  on 
the  faith  that  the  agent  and  seller  have  come  to  a  settlement  on  the  matter,  or  if  aiiy 
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representation  to  that  effect  is  made  by  the  seller  either  by  words  or  conduct,  the 
seller  cannot  afterwards  throw  off  the  mask  and  sue  the  principal.  It  would  be  unjust 
for  him  to  do  so."  Whether,  therefore,  by  special  request,  or  by  mere  standing  by, 
the  defendant  has  been  induced  to  deal  with  the  agent  as  principal,  he  is  entitled  to  all 
the  ecjuities  he  would  have  been  entitled  to  as  against  the  agent.  The  plea  is  intended 
to  state,  that  before  the  moneys  were  received  from  Foa,  the  defendants  had,  in  con- 
sequence of  the  plaintiffs'  request,  permitted  Foa  to  incur  debts  to  them.  It  is  at  all 
events  good  as  an  argumentative  plea  of  not  guilty.  [Willes,  J.  It  must  be  an 
argument  excluding  every  supposable  case  in  which  the  plaintiffs  would  be  entitled 
to  recover.]  Argumentativeness  was  the  objection  urged  against  the  plea  in  Cair  v. 
HinchUjf.  [Cocklnirn,  G.  J.  It  is  [717]  clear  that  if  the  principal  represents  the 
agent  as  principal,  he  is  bound  by  that  I'epresentation.  So,  if  he  stands  by  and  allows 
a  third  person  innocently  to  treat  with  the  agent  as  principal,  he  cannot  afterwards 
turn  round,  and  sue  him  in  his  own  name.  The  present  is  a  third  case  :  the  plaintiffs 
request  the  defendants  to  deal  with  Foa  as  principal ;  must  not  that  mean,  as  principal 
in  that  transaction  ?]  If  the  plaintiffs  had  intended  so  to  limit  it,  they  should  have 
taken  care  to  do  so.  If  the  court  entertain  any  serious  doubt,  the  defendants  will 
crave  leave  to  amend  the  plea  by  confining  the  set-off  to  debts  incurred  with  them  by 
Foa  after  the  plaintiffs'  request  and  consent  to  their  treating  him  as  principal. 

CocKBURN,  C.  J.  As  the  plea  stands,  it  is  clearlj^  bad.  It  is  not  enough  to  saj^ 
that  the  defendants  at  the  request  and  with  the  consent  of  the  plaintiffs  dealt  with 
and  treated  Foa  as  principal  in  the  transaction  ;  it  must  go  further,  and  aver  that  the 
plaintiffs  authoiliied  the  defendants  to  treat  the  moneys  as  monej's  of  Foa. 

WiLLl.\MS,  J.  1  also  think  the  plea  bad  :  and  I  do  not  say  that  it  will  be  good 
with  the  proposed  amendment. 

Leave  to  amend,  the  plaintiffs'  costs  to  be  costs  in  the  cause. 

[718]  In  the  Maiter  of  an  Action  or  Suit  pending  in  the  County  Court  of 
Lancashire  holden  at  Liverpool,  between  George  Hoey  and  Others  and 
John  M'Farlane  and  Others.     June  9th,  1858. 

[S.  C.  4  Jur.  N.  S.  785.] 

The  county -court  has,  by  the  18  &  19  Vict  c.  63,  ss.  40,  41,  42,  jurisdiction  to  deter- 
mine a  dispute  between  the  committee  of  management  of  a  friendly  society  and  any 
of  its  members,  as  to  the  piopriety  of  the  mode  of  convening  and  the  manner  and 
place  of  holding  special  general  meetings  for  the  purpose  of  altering  or  amending 
the  rules  of  the  society. — A  plaint  was  heard  before  a  deputj' -judge  of  a  county- 
court,  and  he,  after  the  death  of  the  judge  whose  deputy  he  was,  sent  a  written 
statement  of  his  decision  to  the  late  judge's  successor,  who  received  and  entered  it 
as  his  judgment  The  court  (without  e.xpressly  deciding  that  the  judgment  so 
entered  was  void)  granted  a  rule  nisi  for  a  prohibition  against  proceeding  upon  it, 
iu  order  to  give  the  parties  an  opportunity  of  applying  to  the  new  judge  for  a 
re-hearing. 

At  a  meeting  of  a  committee  of  members  of  a  society  called  the  Liverpool  United 
Legal  Friendly  Burial  Society,  nominated  at  a  general  meeting  of  the  society  held  on 
the  13th  of  June,  1856,  certain  rules  were  adopted,  and  were  afterwards  duly  certified 
by  the  registrar  of  friendly  societies. 

In  the  month  of  January,  1857,  certain  alterations  in  and  additions  to  the  said 
rules  were  deemed  advisable  for  the  better  and  more  effectual  management  of  the 
society,  and  for  enlarging  the  paj^ments  for  the  funerals  of  the  deceased  memljers  ;  and 
the  defendants,  who  were  the  committee  of  management,  caused  to  be  issued  and  duly 
advertized  and  placarded  a  notice  convening  a  general  meeting  of  the  society  in 
accordance  with  the  1 1 1th  rule  (a),  which  notice  was  as  follows  : — 

(a)  The  1 1 1  th  section  provided  "  that  notices  of  all  meetings  shall  be  conspicuously 
posted  by  placards  through  the  borough,  and  shall  be  inserted  in  si.x  at  least  of  the 
Liverpool  newspapers,  commencing  not  later  than  one  week  before  the  day  of  meeting ; 
and  such  notices  shall  (in  case  of  special  meetings)  contain  the  subsUvnce  of  the 
proposals  to  be  made  thereat,  and  shall  be  deemed  sufficient  to  convene  any  meeting 
of  members." 
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[719]  " To  the  members  of  the  Li\ei-pool  Uiuted  Legal  Friendly  Burial  Society  : — 

"A  special  general  meeting  of  the  members  of  the  society  will  be  held  in  the 
Chirendon  Rooms,  South  John  Street,  Liverpool,  on  Thursday,  the  5th  of  March,  1857, 
at  three  o'clock  in  the  afternoon,  for  the  purpose  of  obtaining  the  consent  of  a  majority 
of  the  members  present  at  such  meeting  to  rescinding  some  of  the  present  rules  of  the 
society,  and  to  the  making  and  passing  certain  new  rules,  and  also  for  making  and 
passing  certain  amendments  and  alterations  in  the  present  rules. 

"  The  following  are  the  numbers  of  the  present  rules  proposed  to  be  altered  and 
amended  :— 2,  5,  6,  10,  13,  14,  16,  21,  26,  34,  35,  36,  42,  47,  63,  74,  75,  77,  83,  84, 
85,  90,  95,  101,  102,  106,  111,  113. 

"The  substance  of  the  proposed  alterations  and  amendments  is  as  follows : — Place 
of  meeting,  how  removed, — extending  age  for  the  admission  of  memliers,- -raising' of 
the  funeral  money, — election  of  committee, — persons  present  at  committee  meetings, 
— persons  eligible  to  hold  office, — officers  in  case  of  death,  removal,  or  resignation, — 
increase  of  collectors,  and  allowance, — half-yearly  balance-sheets,  instead  of  yearly, — 
notices  of  meetings,  and  how  called, — with  other  minor  alterations. 

"Proposed  rules  to  be  expunged,— 3,  15,  37,  01,  64,  69,  70,  79,  96,  109,  115. 

"Substance  of  ten  proposed  new  rules: — Members  from   45   to   75  paying  half- 

sub.scription  to  receive  half  benefit,  — houi's  for  paying  funeral  money, — persons  eligible 

to  be  members, — members  transferring  from  other  societies, — oflScers  under  control  of 

committee  of  management, — members  of  committee  to  be  elected  annually. 

"  By  order  of  the  committee  of  management, 

"Feb.  24,  1857.  '  "  W.  Jenkin.s,  Sec." 

[720]  The  meeting  was  held  at  the  time  and  place  mentioned  in  the  notice  ;  and 
there  was  ample  room  for  all  the  members  who  attended  ;  and  a  full  opportunity  was 
afforded  to  every  member  who  came  to  the  meeting  of  taking  part  in  the  proceedings. 
No  member  had  occasion  to  complain  of  want  of  room,  or  of  being  unable  to  obtain 
admission.  Resolutions  were  passed  by  a  large  majority  of  the  members  at  the 
meeting,  authorizing  divers  alterations  in  the  subsisting  rules,  and  additions  thereto, 
but  all  of  them  within  the  scope  of  the  notice,  and  fairly  and  bona  fide  indicated 
thereby. 

The  plaintifl's,  without  any  previous  complaint  made  to  the  committee,  and  without 
giving  them  an}'  notice  of  their  objections,  on  the  29th  of  June,  1857,  issued  a  plaint 
or  summons  in  the  Liverpool  County  Court,  to  which  were  appended  the  following 
particulars  of  complaint : — 

"This  is  a  case  under  the  Friendly  Societies  Act,  1855  (18  &  19  Vict.  c.  63),  and 
the  following  are  the  particulars  of  the  complaint  of  the  above-named  plaintiffs  : — 

"1.  That  the  defendants  are  the  committee  of  management  of  'The  Liverpool 
United  Legal  Friendly  Burial  Society,'  the  rules  whereof  have  been  duly  certified 
under  '  An  act  to  consolidate  and  amend  the  law  relating  to  friendly  societies,  passed 
in  the  li^th  and  19th  years  of  the  reign  of  Her  present  Majesty.' 

"  2.  That  the  plaintiffs  are  members  of  the  said  society,  and  interested  in  the 
matters  of  this  action. 

"3.  That  the  1 16th  section  of  the  .said  rules  provides  'that  no  new  rule  shall  be 
made,  nor  any  of  the  rules  herein  contained,  or  hereafter  to  be  made,  siiall  be  amended, 
altered,  or  rescinded,  unless  with  the  consent  of  a  majority  of  the  members  present  at 
a  general  meeting  of  the  society  specially  called  for  that  purpose.' 

[721]  "4.  That  the  105tli  of  the  said  rules  provides  that  'all  meetings  of  the 
members  shall  be  held  in  some  convenient  place  in  the  borough  of  jjiverpool,  subject 
to  the  rules  in  that  behalf  provided.' 

"5.  That  the  111th  of  the  .said  rules  provides  that  'notices  of  all  meetings  shall 
be  conspicuously  posted  by  placard  through  the  borough,  and  shall  lie  inserted  in  six 
at  least  of  the  Liveipool  newsp;i|)ers,  ccjmmencing  not  later  than  one  week  before  the 
day  of  meeting;  and  such  notices  shall  (in  case  of  s])ecial  meetings)  contain  the 
substiince  of  the  proposals  to  be  made  thereat.' 

"  6.  That  the  said  society  consists  of  .'in,()l){)  to  -|0,(K)()  members,  who  are  |)rinci|)ally 
working  men,  their  wives  and  children  ;  and  the  adults  in  licnclit,  and  entitled  to 
attend  and  vote  at  public  meetings  of  members,  ninnbor  about  15,000. 

"7.  That  the  defendants,  as  such  connniltee  as  aforesaid,  recently  called  a  special 
general  meeting  of  members  to  appoint  a  committee  to  alter  the  existing  rules  of  the 
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society,  and  to  pass  new  ones,  although  no  such  committee  could  be  appointed  by 
virtue  of  the  said  rules  of  the  society. 

"  8.  That  the  defendants  afterwards  called  a  special  meeting  of  the  members  to  be 
held  at  the  Clarendon  Rooms  in  Liverpool  aforesaid,  although  the  place  is  capable  of 
holding  about  one  hundred  persons  only. 

"  9.  That  the  plaintills  protested  against  such  meeting  and  the  proposed  alteration 
of  the  rules  ;  but  the  defendants  proceeded  with  the  meeting,  and  submitted  divers 
new  rules  and  alterations,  some  whereof  were  contrary  to  law. 

"  10.  That  the  defendants  subsequently  called  another  meeting  at  the  same  place, 
and  certain  alterations  in  the  e.xisting  rules,  and  additions  thereto,  were  passed  [722] 
by  the  persons  then  assembled  ;  but  the  registrar  has  not  certified  the  same. 

"11.  The  plaintifl's  charge  that  the  notices  calling  the  said  meetings  do  not,  nor 
does  any  one  of  them,  contain  the  substance  of  the  proposals  to  be  made  at  the  said 
meetings,  within  the  meaning  of  the  said  111th  rule  ;  and  that  the  place  of  meeting 
aforesaid  was  not  a  'convenient  place,'  within  the  meaning  of  the  said  105th  rule. 

"  12.  That  the  defendants  have  wilfull}',  corruptly,  and  improperly  sought  to  alter 
the  existing  rules  of  the  society,  and  have  expended  divers  large  sums  of  the  society's 
money  in  and  about  the  said  meetings  and  amendments  and  alterations,  for  printing, 
advertizing,  deputations  to  London,  and  other  things,  and  ceitain  moneys  are  still 
owing  in  respect  thereof. 

"  The  plaintifl's  seek  an  order  of  this  honorable  court,  that  the  said  meetings  may 
be  declai'ed  void  and  of  no  effect ;  that  the  defendants  may  be  restrained  by  the 
injunction  of  this  honorable  court  from  procuring  the  certificate  of  the  registrar  of 
friendly  societies  in  England  that  the  said  proposed  alterations  and  amendments  are 
according  to  law,  and  from  taking  any  steps  or  proceedings  for  procuring  or  obtaining 
such  certificate,  and  from  putting  in  force  or  acting  upon  the  said  alterations  and 
amendments,  until  the  said  111th  rule  has  been  duly  complied  with  in  regard  thereto; 
that  the  defendants  be  ordered  to  re-pay  the  trustees  of  and  for  the  use  of  the  society 
all  such  moneys  as  have  been  expended  by  the  defendants  out  of  the  funds  of  the  said 
society  as  aforesaid  ;  and,  for  this  purpose,  if  necessary,  that  an  account  thereof  may 
be  taken  ;  and  that  they  may  be  restiained  fiom  paying  out  of  the  funds  of  the  society 
the  moneys  still  owing  as  aforesaid  ;  and  that  the  defendants  may  be  also  ordered 
personally  to  bear  their  costs  of  and  incidental  to  the  present  [723]  proceedings,  and 
to  pay  the  plaintifl's  their  costs  of  and  incidental  thereto. 

"The  plaintifts  also  seek  such  further  or  other  relief  as  the  circumstsmces  of  the 
case  may  require,  and  the  court  may  be  pleased  to  grant." 

The  hearing  was  adjourned,  and  the  cause  was  ultimately  tried  on  the  'iSth  of 
August,  1857,  before  J.  S.  T.  Greene,  Esq.,  a  judge  of  one  of  the  county-courts  of 
Lancashire,  in  the  place  of  Joseph  Pollock,  Esq.,  the  then  judge  of  the  Liverpool 
county-court,  but  who  resigned  before  judgment  was  delivered  therein. 

On  the  18th  of  November  last,  the  said  J.  S.  T.  Greene  sent  the  following  written 
order, — and  no  other  order  or  judgment  in  the  cause  had  been  made  or  given  : — 

"  In  the  Matter  of  the  Liverpool  United  Legal  Friendly  Burial  Society. 

"  I  find  that  the  proposed  alterations  and  alleged  amendments  in  the  rules  of  the 
said  society  whereof  complaint  is  made  in  and  by  the  plaint  entered  in  this  court, 
and  bearing  date  the  20th  of  June,  1857,  were  not  and  have  not  been  duly  and 
legularly  made  and  passed,  and  that  they  are  and  were  from  the  alleged  time  of 
making  and  passing  thereof  altogether  null  and  void  ;  and  I  direct  that  the  same 
shall  be  no  further  proceeded  with  nor  in  any  way  attempted  to  be  acted  upon  l)y 
the  said  defendants  :  And  I  order  and  direct  that  the  business  and  aft'airs  of  the  said 
society  shall  be  conducted  by  the  said  defendants  in  this  suit,  and  all  and  every  other 
the  officers  and  members  of  the  society,  according  to  the  existing  rules  certified  by 
the  registrar  of  friendly  societies  in  England,  and  in  force  at  the  hearing  of  this  suit, 
until  such  rules  shall  be  lawfully'  altered  or  rescinded. 

"  And  I  further  order  the  said  defendants  to  deliver  into  the  office  of  the  registi-ar 
of  the  court,  within  [724]  twenty-eight  days  from  the  date  hereof,  a  full  and  true 
account  of  all  moneys  which  have  been  paid  and  disbursed,  or  detained  or  retained 
by  them  for  that  purpose,  out  of  the  funds  of  the  society,  in  or  on  account  of  their 
costs  and  expenses  incurred  in  defending  this  suit :  and  I  direct  the  said  registrar  to 
ascertain  the  amount :  and  I  do  order  that  such  moneys  shall  be  paid  Ijy  the  said 
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(lefeiulaiits  into  this  eouit  for  tlio  benefit  of  the  said  society,  to  be  received  l)y  the 
otiiccrs  tiieieof  duly  authorized  in  that  behalf :  and,  in  default  of  the  said  defendants 
delivering  and  bringing  into  the  office  of  the  registrar  such  accounts  as  aforesaid, 
then  I  order  that  the  said  defendants  shall  pay  the  sum  of  501.  for  the  benefit  of  the 
said  society,  to  be  paid  o^'er  as  aforesaid. 

"  And  I  further  order  that  the  defendants  shall  pay  to  the  said  plaintiffs  the  costs 
which  have  been  incurred  by  them  in  the  prosecution  of  this  suit,  to  be  taxed,"  &c. 

I'pon  an  affidavit  setting  forth  the  aliove  facts,  and  further  stating  that  none  of 
the  managing  committee  had  ever  used  or  appropriated  any  of  the  funds  of  the  said 
society  for  their  own  use,  or  had  e\'ei-  been  indel)ted  to  the  said  society  on  any  account 
whatever,  but  had  in  all  things  connected  with  their  office  acted  fairly  and  bona  fide 
to  the  best  of  their  judgment  and  belief  for  the  benefit  of  the  said  society,  and  believed 
the  said  alterations  and  amendments  would  have  been  conducive  to  the  interests 
thereof;  and  that  alterations  and  amendments  for  the  e.x'tension  of  the  funeral  allow- 
ances on  the  decease  of  members  were  still  essential  to  be  made,  to  enable  the  society 
to  compete  with  other  societies  of  a  similar  charactei',  who  were  paying  higher  rates, 
with  no  laiger  amount  of  subscription, — 

Biett  ni()\ed  for  a  rule  to  shew  cause  why  a  writ  of  [725]  prohibition  should  not 

issue  to  the  county-court  of  Liverpool,  to  prohibit  all  further  proceedings  in  the  .said 

court  against  the  defendants  upon  the  above  judgment.     This  was  a  matter  in  which 

the  county-court  had  no  jurisdiction  ;  and,  if  the  county-court  had  jurisdiction,  it  has 

not  been  well  exercised.     The  sections  of  the  statute  18  &  19  Vict.  c.  6.3,  which  give 

jurisdiction  to  the  county-court  in  matters  relating  to  friendly  societies,  are  the  41st 

and  42nd.     The  41st  section  enacts,  that,  in  all  friendly  societies  established  under 

this  act  or  any  of  the  repealed  acts,  all  applications  for  the  removal  of  any  trustee,  or 

for  any  other  relief,  order,  or  direction,  or  for  the  settlement  of  disputes  that  may 

arise  or  may  have  arisen  in  any  society  the  rules  of  which  do  not  prescribe  any  other 

mode  of  settling  such  disputes,  or  to  enfoice  the  decision  of  any  arbitrators,  or  to  hear 

or  determine  any  dispute,  if  no  arbitrator  shall  have  been  appointed,  or  if  no  decision 

shall  be  made  by  the  .said  arbitrators  within  forty  days  after  application  has  been 

made  by  the  member  or  person  claiming  through  oi'  under  a  member  or  under  the 

rules  of  the  society,  shall  be  made  to  the  county-court  of  the  district  within  which 

the  usual  or  principal  place  of  business  of  the  society  shall  be  situate  ;  and  such  court 

shall,  upon  the  application  of  any  per.son  interested  in   the   matter,  entertain  such 

application,  and  give  such  relief,  and  make  such  orders  and  directions  in  relation  to 

the  matter  of  such  application,  as  hereinafter  mentioned,  or  as  may  now  be  given  or 

made  by  the  court  of  Chancery  in  respect  either  of  its  ordinary  or  its  special  or 

statutory  jurisdiction  ;  and  the  deci.sion  of  such  countycouit  upon  and  in  relation  to 

sueli  application  as  aforesaid  shall  not  be  subject  to  any  appeal."      And  the  42nd 

.section  enacts,  that,  "  in  all  cases  where  the  order  of  such  county-court  shall  be  for 

the  payment  of  money,  the  [726]  same  may  lie  enforced  in  the  same  manner  as  the 

ordinary  judgments  of  such  court  are  enforced  ;    liut,  where  the  ordoi'  of  the  said 

court  shall  be  for  tlic  doing  of  some  act,  not  being  for  the  payment  of  money,  it  shall 

be  lawful  for  the  judge  of  such  county-court  in  his  said  order  to  order  the  party  to 

do  such  act,  or  that,  in  default  of  his  doing  it,  he  shall  pay  a  ceitain  sum  of  money  ; 

and,  in  case  he  refuse  or  neglect  to  do  the  act  required,  upon  demand  in  that  behalf, 

the  sum  of  money  or  penalty  in  the  said  order  may  then  be  recovered  in  the  .same 

manner  as  a  judgment  for  debt  or  damages  in  such  court ;  and  it  shall  not  be  lawful 

to  remove  the  same  l)y  certiorari  or  other  writ  or  process  to  any  superior  court  of 

record."     The  2f)th  section  provides  for  the  making  of  rules,  which  '>y  s.  26  are  to 

be  certified  by  the  registrar  of  friendly  societies.      The   27th  section  enacts,  that, 

"after  the  rules  of  a  friendly  society  shall  have  been  certified  by  the  registrar  as 

aforesaid,  it  shall  be  lawful  for  such  .society,  by  resolution  at  a  meeting  specially  called 

for  that  purpose,  to  alter,  amend,  or  rescind  the  same  or  any  of  them,  oi-  to  make  now 

rules :  "  it  then  jirovides  for  the  transmissioTi  of  such  amended  rules  to  the  registrar, 

and  declares,  that,  "if  the  said  registrar  shall  tiiid  that  such  alterations,  .anioTidments, 

or  new  I'ules  ai'e  in  confurmity  with  law,  ho  shall  give  to  the  society  a  cortilicalo,  <fec.  ; 

and   that  all   lules,  alterations,  and  ainendnients,  when  so  certifie<l  as  afore.s.'iid,  shall 

be  binding  on   the  several   menilicrs  of  tlu^  said   society  and  all   pei'sons  claiming  on 

account  of  a  member  or  under  the  said  rules  ;  but,  unK'ss  .■nid  until   the  same  shall   bo 
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so  uertitied  as  aforesaid,  such  rules,  alterations,  and  amendments  shall  have  no  force 
or  validity  whatsoever."  The  registrar  under  these  sections  is  the  proper  person  to 
determine  whether  the  rules,  or  any  alterations  or  amendments  thereof,  have  been 
made  in  conformity  with  law.  The  [727]  plaint  asks  that  an  order  may  be  made  that 
the  meetings  held  pursuant  to  the  notice  of  the  24th  of  February,  1857,  might  be 
declared  void  and  of  no  effect,  that  the  defendants  (the  committee  of  management  of 
the  society)  might  be  restrained  from  procuring  the  certificate  of  the  registrar  that 
the  pi'oposed  alterations  and  amendments  were  according  to  law,  and  from  putting 
in  force  or  acting  upon  such  alterations  and  amendments  until  the  111th  rule  had 
been  duly  complied  with  in  regard  thereto  ;  and  that  the  defendants  be  ordered  to 
lepay  to  the  trustees  all  such  moneys  as  had  been  expended  by  them  out  of  the  funds 
of  the  society  in  reference  to  the  proceedings.  The  judge  finds  that  the  proposed 
alterations  and  alleged  amendments  in  the  rules  had  not  been  duly  and  regularly 
made  and  passed,  and  that  they  were  altogether  null  and  void  ;  and  he  directs  "  that 
the  same  shall  be  no  further  proceeded  with,  nor  in  any  way  attempted  to  be  acted 
upon  hy  the  defendants  ; "  and  he  further  oiders  and  directs  "  that  the  business  and 
affairs  of  the  said  society  shall  be  conducted  by  the  defendants  and  all  and  every  other 
the  officers  and  members  of  the  society  according  to  the  existing  rules  certified  by  the 
registrar  of  friendly  societies  in  England  and  in  force  at  the  time  of  the  hearing  of 
this  suit,  until  such  rules  shall  be  lawfully  altered  or  rescinded."  This  clearly  was 
assuming  a  jurisdiction  which  the  statute  does  not  confer  upon  the  county-court.  The 
judge  had  no  power  to  dictate  to  the  committee  the  mode  in  which  they  were  to  carry 
on  the  business  of  the  society.  [Williams,  J.  That  part  of  the  order  is  only  a 
periphrastical  way  of  saying  that  the  former  rules  shall  continue  in  force.  Cockburn, 
C.  J.  Suppose  the  meeting  at  which  the  alterations  were  made  had  been  improperly 
convened,  and  held  at  an  inconvenient  place,  do  you  contend  that  the  judge  of  [728] 
the  coiuitj'-court  had  no  jurisdietiou  ?]  The  county-court  has  only  an  equitable 
jiuisdiction  under  s.s.  41  and  42  to  order  the  parties  to  do  some  act :  it  has  no  power 
to  order  au  injunction  or  a  prohibition  to  control  the  committee  in  their  management 
of  the  affiiirs  of  the  society.  [Byles,  J.  The  41st  section  gives  the  most  ample 
jurisdiction  to  the  county-court  to  entertain  "  all  applications  for  the  removal  of  any 
trustee,  or  for  any  other  relief,  order,  or  direction,"  &c.]  The  42nd  section  qualifies 
those  general  expressions.  [Byles,  J.  The  42nd  section  is  cumulative  on  the  41st : 
the  two  sections  together  give  the  county-court  all  the  jui'isdiction  which  the  court  of 
Chancery  had,  and  some  powers  which  that  court  had  not.  Williams,  J.  It  can 
hardly  be  contended  that  the  registrar  of  friendly  societies  has  power  to  deal  with 
matters  of  this  sort :  and,  if  the  county-court  has  not,  there  is  no  power  \'ested  any- 
where for  the  purpose.] 

Assuming  that  the  county-court  had  jurisdiction,  such  jurisdiction,  it  is  submitted 
has  not  been  properly  exei'cised.  The  plaint  was  heard  by  Mr.  Greene,  who  was 
acting  as  deputy  for  Mr.  Pollock,  the  judge  of  the  Liverpool  County  Court,  on  the 
13th  of  July,  1857  ;  and  the  order  was  not  made  until  the  18th  of  November,  after 
the  resignation  and  death  of  Mr.  Pollock,  and  the  appointment  of  Mr.  Blair  as  his 
successor.  The  power  of  the  deputy-judge  is  regulated  by  the  20th  section  of  the 
9  &  10  Vict.  c.  95,  and  the  11th  section  of  the  19  &  20  Vict.  c.  108.  The  former 
enacts,  that,  in  case  of  illness  or  unavoidable  absence,  the  cau.se  whereof  shall  be 
entered  on  the  minutes  of  the  couit,  it  shall  be  lawful  for  the  judge,  or,  in  case  of 
the  inability  of  the  judge  to  make  such  appointment,  for  the  Lord  Chancellor  (or 
chancellor  of  the  Duchy  of  Lancaster)  to  appoint  some  other  (qualified)  person  to  act 
for  him  for  any  time  or  times  not  exceeding  iu  the  [729]  whole  two  calendar  months 
in  any  consecutive  period  of  twelve  calendar  months.  And  the  latter  provides  that 
the  appointment  of  a  deputy  of  a  judge  of  a  county-court,  whether  such  deputy  shall 
have  been  appointed  by  the  judge,  or  by  the  Lord  Chancellor,  or  by  the  chancellor 
of  the  Duchy  of  Lancaster,  shall  not  be  vacated  by  the  death  of  the  judge  ;  but  his 
acts  done  after  such  death  shall  be  as  valid  as  if  the  judge  had  not  died  ;  and  he  shall 
continue  to  act  in  all  the  courts  of  the  district  of  which  the  deceased  was  judge,  "  until 
the  Lord  Chancellor,  or,  where  the  whole  of  such  district  is  within  the  Duchy  of 
Lancaster,  until  the  chancellor  of  the  l)uchy,  shall  otherwise  order,  or  a  successor  to 
such  judge  shall  be  appointed,"  Ac.  Here,  Mr.  Greene,  who  heard  the  case,  and 
therefoi'c  whose  mind  was  to  be  applied  to  the  decision,  sent  that  which  purports  to 
be  an  order  to  Mr.  Blair,  who  was  appointed  to  succeed  Mr.  Pollock  as  judge  of  the 
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county-coiirt,  and  who  received  and  recorded  it  as  the  judgment  of  the  court,  aftei- 
the  death  of  that  gentleman.  [Cofklturn,  C.  J.  It  is,  in  effect,  a  judgment  of  the 
court  without  a  heai'ing.  The  question  is  whether  it  was  not  the  duty  of  the  defen- 
dants, under  the  circumstances,  to  apply  for  a  re-hearing.]     The  judgment  is  a  nullity. 

Mellish,  contr:\.  The  41st  and  42nd  sections  of  the  18  &  19  Vict.  c.  G3,  confer 
upon  the  county-court  all  the  powers  of  dealing  with  fi'iendly  societies  which  the 
court  of  Chancery  possessed  before,  and  something  moie.  And  it  is  clear  that  a  court 
of  equity  might  have  granted  an  injunction  in  such  a  case  as  this :  IVard  v.  Tlie 
Sociefi/  of  Attonieii-'',  1  Collier',  C.  C.  370.  [Cockburn,  C.  J.  Upon  the  question  of 
jurisdiction,  the  court  entertain  no  doubt.  The  only  diliiculty  we  feel  is,  whether 
the  judgment  of  the  deputy  can  stand.]  [730]  The  judgment  is  the  judgment  of  the 
court, — of  the  new  judge.  The  declaration  of  the  reasons  upon  which  it  is  founded 
forms  no  part  of  the  judgment.  Assuming,  therefore,  that  Mr.  Blair,  the  new  judge, 
has  entered  the  judgment,  and  will  act  upon  it,  the  question  is  whether  it  is  so  con- 
trary to  natural  justice  to  enter  and  to  enforce  a  judgment  upon  a  hearing  before  a 
deputy  who  was  properly  qualified  at  the  time  of  the  hearing,  as  to  induce  this  court 
to  interpose.  This  court  will  only  prohibit  the  county-court  from  doing  that  which  is 
clearly  beyond  its  jurisdiction  :  In  re  IFalsh,  1  Ellis  &  B.  38.3.  Supposing,  therefore, 
Mr.  Blair  is  prohibited,  it  would  only  be  to  restrain  him  from  enforcing  Mr.  Greene's 
judgment, — not  to  prohibit  him  from  proceeding  upon  the  plaint  generally  :  and  time 
might  now  be  given  to  the  parties  to  apply  for  a  re-hearing. 

Cockburn,  C.  J.  As  to  the  first  point,  I  am  clearly  of  opinion  that  the  county- 
court  has  jurisdiction  in  the  matter  in  question.  The  statute  gives  the  county-court 
the  largest  powers  in  reference  to  disputes  amongst  members  of  these  fi-iendly  societies. 
The  40th  section  enacts  that  "  every  dispute  between  any  member  or  members  of  any 
society  established  under  that  act  or  any  of  the  acts  thereby  repealed,  or  any  person 
claiming  thiough  or  under  a  member,  or  under  the  rules  of  such  society,  and  the 
trustee,  treasurer,  or  other  officer,  or  the  committee  thereof,  should  be  decided  in 
manner  directed  l)y  the  rules  of  such  society,  and  the  decision  so  made  should  be 
binding  and  conclusive  on  all  parties,  without  appeal  :  provided,  that,  where  the  rules 
of  any  society  established  under  any  of  the  acts  thereby  repealed  should  have  directed 
disputes  to  be  referred  to  justices,  such  disputes  should  be  referred  to  and  decided 
by  the  county-court,  as  thereinafter  mentioned."  In  [731]  addition  to  these  general 
terms  giving  jurisdiction,  the  41st  section  enacts,  that,  "in  all  friendly  societies  estab- 
lished under  this  act  or  any  of  the  lepealed  acts,  all  applications  for  the  removal  of 
any  trustee,  or  for  any  other  i-elicf,  ordei-,  or  direction,  or  for  the  settlement  of  disputes 
that  may  aiise  or  may  have  arisen  in  any  society  the  rules  of  which  do  not  prescribe 
any  other  mode  of  settling  su(^h  disputes,  or  to  enforce  the  decision  of  any  arbitrators, 
or  to  hear  oi-  determine  any  dispute,  if  no  arbitrator  shall  have  been  appointed,  or  if 
no  decision  shall  be  made  by  the  said  aibitrators  within  forty  days  after  application 
has  been  made  by  the  member,  or  person  claiming  through  or  under  a  member,  or 
under  the  rules  of  the  society,  shall  be  made  to  the  county-court  of  the  district  within 
which  the  usual  or  principal  ])lace  of  business  of  the  society  shall  be  situate  ;  and  such 
court  shall,  upon  the  applicatifm  of  any  poison  interested  in  the  matter,  entertain  such 
application,  and  give  .such  iclief,  and  make  such  orders  and  directions  in  relation  to 
the  matter  of  such  application,  as  hcreinaftci-  mentioned,  oi-  as  may  now  be  gi\-on  or 
made  l)y  the  court  of  Chancery  in  respect  citliei'  of  its  orilin.ary  or  its  special  or  statu- 
tory juris<liction  ;  and  the  decision  of  such  county-court  upon  and  in  I'elation  to  such 
apjilication  as  aforesaid  shall  not  l>e  subject  to  any  a])peal."  I  cannot  conceive  what 
language  the  legislature  could  have  employed  in  order  to  give  inoic  extensive  powers. 
It  is  said  that  the  general  language  of  that  section  is  controlled  by  that  of  the  42nd 
section,  which  enacts,  that,  "in  all  ca.ses  where  the  oi'der  of  such  county-eourt  shall 
be  for  the  payment  of  money,  the  same  may  be  enforced  in  the  same  manner  as  the 
ordinary  judgments  of  such  court  are  enforced  ;  but,  where  the  order  of  the  said 
court  shall  be  foi'  the  doing  of  some  act,  not  being  foi-  the  payment  of  money,  it  shall 
be  lawful  for  the  judge  of  such  county-court  in  [732]  liis  said  older  to  order  the  ])arty 
to  flo  such  act,  or  that,  in  default  of  his  doing  it,  he  shall  pay  a  ceitain  sum  of  monev  ; 
and,  in  ca.se  he  refuse  or  neglect  to  ilo  the  act  I'cquired,  u])on  demand  in  that  behalf, 
the  sum  of  money  or  penalty  in  the  s.aid  order  m.iy  then  be  recoveriMl  in  the  same 
maniici'  as  a  judgment  foi-  debt  or  d.iniages  in  such  couit  ;  and  it  sh.all  not  be  lawful 
to  remove  the  same  by  certiorari  or  other  writ  or  process  to  any  superior  court  of 
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record."  It  is  said  that  this  must  be  taken  to  limit  the  ajjplicatiou  of  the  former 
section  to  cases  where  the  parties  are  ordered  to  do  some  act.  That,  howe\'er,  would 
have  the  effect  of  nullifying  the  provisions  of  the  statute  in  more  than  half  the  cases 
of  disputes  arising  amongst  these  .societies.  Reading  the  two  sections  together,  I  can- 
not bring  mvself  to  doubt  what  ought  to  be  the  proper  construction.  It  is  plain  to 
my  mind  that  the  county-court  had  jurisdiction  here.  As  to  the  other  point,  however, 
I  entertain  considerable  doubt  whether  the  present  judge  of  the  county-court  was  right 
in  entering  as  the  judgment  of  the  court  the  conclusion  arrived  at  by  Mr  Greene, 
whose  functions  as  deputy  to  the  late  Mr.  Pollock  were  at  an  end.  It  was  the  duty 
of  the  judge  to  "  hear  and  determine  "  the  matter  of  the  plaint ;  and  the  question  is 
whether  it  is  not  the  duty  of  this  court  to  prohibit  the  judge  of  the  county-court  from 
determining  without  hearing.  1  think,  therefore,  it  would  be  better  to  adopt  the 
course  suggested  by  Mr.  Mellish,  so  as  to  allow  the  plaintiff  an  opportunity  to  apply 
to  the  court  to  have  that  order  rescinded  and  to  proceed  to  a  re-hearing  of  the  plaint. 

Williams,  J.  I  am  of  the  same  opinion.  I  think  it  was  quite  within  the  juris- 
diction of  the  county-court  to  entertain  the  application  and  to  make  the  older.  It 
appears  that  a  dispute  arose  here  between  the  com-[733]-mittee  of  management  and 
certain  members  of  the  society  relative  to  the  manner  of  convening  and  the  place  of 
holding  a  special  general  meeting  of  the  society  for  the  purpose  of  altering  and  amend- 
ing certain  of  its  rules.  The  question  is,  how  and  before  whom  that  dispute  is  to  be 
settled.  Mr.  Brett  says,  by  the  registrar  of  friendly  societies,  under  the  25th,  26th, 
and  27th  sections  of  the  18  &  19  Vict.  c.  63.  That  cannot  be  :  all  the  duty  intrusted 
to  that  officer  is,  to  see  that  the  rules  which  are  submitted  to  him  to  certify  are  con- 
formable to  law  :  he  has  no  power,  as  it  seems  to  me,  to  inquire  into  the  manner  in 
which  any  alterations  and  amendments  may  have  been  made.  Then  it  is  said  that 
the  court  of  Chancery  is  the  proper  triliunal.  But  I  must  say  I  am  unable  to  discover 
any  language  in  the  statute  which  at  all  limits  or  conti-ols  the  very  general  words  of 
the  41st  section.  As  to  the  other  point,  I  must  confess  I  see  very  considerable  difficulty 
in  it.  I  think  the  course  which  has  been  suggested  is  the  course  it  would  be  advisable 
to  adopt.  I  should  be  sorry  to  be  supposed  to  lay  it  down  as  positive  law,  that,  in 
all  cases  where  the  parties  acquiesce  in  the  adjournment  of  the  decision  by  the  deputy- 
judge,  and  allow  the  judgment  to  be  entered  after  the  powers  of  the  deputy  are  at 
an  end,  they  can  be  permitted  to  come  to  the  court  and  ask  to  have  that  judgment 
set  aside  on  the  ground  that  it  was  pronounced  by  an  incompetent  tribunal,  without 
applying  in  the  first  instance  to  the  judge  I  think  it  would  be  very  inconvenient  to 
hold  that  that  can  be  allowed.  The  difficulty,  however,  in  the  present  case  may 
be  g.it  over  by  giving  the  parties  an  opportunity  of  applying  for  a  re-hearing  of  the 
plaint. 

WlLLES,  J.  As  to  the  main  question,  viz.  whether  the  county-court  had  jurisdic- 
tion to  entertain  this  plaint,  the  conclusion  I  have  arrived  at  is  that  it  had.  [734] 
The  41st  section  of  the  18  &  19  Viet.  c.  63,  gives  the  county -court  jurisdiction,  in  very 
general  terms,  to  deal  with  "  all  applications  for  the  removal  of  any  trustee,  or  for 
any  other  relief,  order,  or  direction,  or  for  the  settlement  of  disputes  that  may  arise  or 
have  arisen  in  any  society  the  rules  of  which  do  not  prescribe  any  other  mode  of  settling 
such  disputes,"  &e.  If  the  first  part  of  the  41st  section  had  stood  alone,  there  could 
have  been  no  doubt  of  the  power  of  the  county-court  to  dispense  this  specific  relief. 
But  then  it  goes  on  to  pi'ovide  that  "  such  court  shall,  upon  the  application  of  any 
person  interested  in  the  matter,  entertain  such  application,  and  give  such  relief,  and 
make  such  orders  and  directions  in  relation  to  the  matter  of  such  application,  as  here- 
inafter mentioned,  or  as  may  now  be  given  or  made  by  the  court  of  Chancery,  in 
respect  either  of  its  ordinary  or  its  special  or  statutory  jurisdiction."  I  doubted  at 
first  whether  the  court  of  Chancery  would  make  such  an  order  as  this,  to  injoin  the 
committee  of  management  from  acting  upon  the  altered  rules.  But,  upon  the  proper 
construction  of  the  statute,  it  appears  to  me  to  have  been  intended  to  give  jurisdiction 
to  l>ring  about  the  same  result  by  making  such  an  order  as  this.  It  is  said  that  there 
are  no  means  given  to  enforce  the  order  when  made,  the  42nd  section  only  applying 
to  a  case  where  the  party  is  ordered  to  pay  money,  or  to  do  some  act.  The  argument 
is  plausible,  but  it  will  not  hold.  The  41st  section  determines  the  principles  upon 
which  the  county-court  is  to  proceed  ;  the  42nd  relates  to  mere  matter  of  detail.  But 
it  .appears  to  me  that  there  are  ample  means  of  enforcing  the  orders  of  the  county -court. 
A  power  to  enforce  its  orders  is  incident  to  every  court :  Viner's  Abridgment,  Court 
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(F.).  And,  assuming  that  the  41st  section  of  the  statute  did  not  earn'  with  it  the 
powers  incident  to  the  exercise  of  the  jurisdiction  [735]  which  it  creates,  there  would 
still  be  a  remedy  if  the  parties  injoined  should  neglect  to  obey  the  order  of  the  court. 
An  indictment  might  lie,  as  in  the  case  of  the  disobedience  of  an  order  of  justices, 
where  the  statute  enabling  the  justices  to  make  the  order  omits  to  provide  means  for 
the  carrying  of  it  out.  1  arrive  at  the  conclusion  that  the  jurisdiction  exists,  and 
that  the  countj'-court  is  in  this  respect  on  the  same  footing  as  the  court  of  Chancery. 
Now,  it  was  clearly  within  the  jurisdiction  of  the  court  of  Chancery  to  interpo.se  to 
prevent  the  majority  from  altering  the  constitution  of  the  society.  JFard  v.  The  ■^ocie/i/ 
vj  Attorneys,  1  Collier,  C.  C.  370,  is  an  authority  for  that.  There,  a  society  was  incor- 
porated by  charter :  the  majority  of  its  members  having  resolved  to  surrender  tiieir 
charter,  with  a  view  to  obtain  a  new  charter  for  an  object  diflerent  from  that  for  which 
the  original  charter  was  obtained,  an  injunction  was  granted,  upon  the  application  of 
the  minority,  to  restrain  them  from  so  doing.  That  caise  involves  the  principle  upon 
which  the  countj'-court  attempted  to  proceed  in  this  case.  Therefore  I  concur  with 
the  rest  of  the  court  in  thinking  that  a  prohil)ition  should  not  be  granted  upon  that 
ground.  There  is,  however,  a  more  formidable  objection,  viz.  that  the  order  was  made 
by  the  deputy-judge  after  his  deputation  had  ceased,  after  the  death  of  the  judge 
whose  deputy  he  was,  and  after  the  appointment  of  a  new  judge.  It  is  not,  therefore, 
the  judgment  of  a  competent  judge.  To  prove  this  it  is  only  necessary  to  refer  to 
the  case  of  the  Lord  Chancellor  retiring  from  office  after  the  hearing  of  a  cause,  and 
l>i;fore  the  judgment  is  pronounced.  It  was  necessary  to  have  recourse  to  the  legis- 
lature to  get  rid  of  the  difficulty  arising  from  parties  refusing  to  consent  to  judgment 
being  pronounced  at  a  subsecpient  period.  Accordingly,  by  the  60th  section  of  the 
15  &  IG  Vict.  e.  80,  reciting,  [736]  that  "whei'eas,  it  has  frequently  happened,  that, 
after  cases  have  been  heard  fully  bj'  the  Lord  Chancellor  in  the  court  of  Chancery, 
and  are  standing  for  judgment,  the  Lord  Chancellor  has  delivered  up  the  great  seal 
without  being  able,  by  reason  of  other  urgent  public  business,  to  deliver  judgment 
therein,  and  much  inconvenience  and  e.vpense  to  the  parties  has  been  thereby  occa- 
sioned," it  is  enacted,  "  that,  in  every  such  ease,  it  shall  be  lawful  for  the  person  who 
has  so  delivered  up  the  great  seal,  within  six  weeks  after  he  shall  have  delivered  up 
the  same,  to  give  in  to  the  registrar  of  the  said  coui-t  a  written  judgment,  signed  liy 
him  ;  and  a  decree  or  order,  as  the  case  may  require,  shall  be  drawn  up  in  pursuance 
of  such  judgment ;  and  every  such  decree  or  order  shall  have  the  same  force  and 
eti'ect  as  if  the  judgment  in  pursuance  whereof  it  is  drawn  up  had  been  given  in  open 
court  the  clay  before  he  shall  have  so  delivered  up  the  great  seal."  It  is  unnecessary 
to  refer  to  any  other  authority  to  shew  that  this  order  cannot  stand  as  the  act  of  the 
deputy-judge.  But  it  is  then  said  that  it  may  stand  as  the  judgment  of  the  new 
judge.  The  objection  to  that  is,  that  he  had  not  heard  the  matter.  It  is  said  that 
the  party  complaining  should  have  applied  to  the  new  judge  for  a  re-hearing.  But 
I  am  not  aware  of  any  case  in  which  that  has  been  held  to  amount  to  a  condonation, 
or  that  "  mere  standing  by  "  has  been  thought  to  preclude  the  party  from  olijecting 
to  a  defect  of  this  sort.  In  my  opinion,  it  is  a  fatal  objection  to  the  judgment,  and  I 
think  a  prohil)ition  ought  to  issue  for  the  purpose  of  preventing  its  being  enforced. 
But,  if  wc  were  to  i.ssue  a  prohibition,  there  might  l)e  a  ditKculty  in  the  court's 
proceeding  to  another  judgment  in  the  same  suit.  The  proper  course,  therefore, 
will  be,  to  suspend  this  rule  until  the  lirst  day  of  the  next  term,  in  order  to  give  the 
eomi)lainants  an  opportunity  to  [737]  a|i])ly  to  the  judge  of  the  eounty-court  to  strike 
out  the  judgment  which  has  been  entered  per  incuriam,  and  to  proceed  to  a  re-hearing 
of  the  plaint. 

Byi.KS,  J.  I  am  of  the  same  opinion.  What  has  been  thrown  out  upon  this 
occasion  will  aflbrd  a  guide  to  the  judge  of  the  county-court  directing  him  to  a  right 
conclusion,  provided  the  facts  arc  not  varied.  I  think  it  was  perfectly  competent  to 
the  county-court  to  entertain  and  dispose  of  the  matter  of  tiiis  plaint.  In  respect  to 
associations  of  this  description,  the  court  of  Chancery  is  the  natural  juri.sdictioTi  in 
which  to  settle  disputes  amongst  the  members.  But  its  machinery  is  cumbrous, 
expensive,  and  not  readily  accessible.  I  think  it  is  impossible  to  read  the  41st  section 
of  the  18  &  I!)  Vict.  c.  fi.'?,  without  being  satisiied  that  it  was  intended  to  make  it 
unnecessary  to  resort  to  that  jurisrliction,  and  to  transfer  all  its  powers  to  the  county- 
court.  It  enacts  that  "all  a|)]ilications  for  the  removal  of  any  trustee,  or  for  any 
other  relief,  order,  or  direction,  or  for  llic  settlmicnt  of  disputes  that  may  arise  or 

C.  P.  XVIII.— 41 


1282       IN  KE  COOPER  AND  THE  SOUTH  WESTERN  RLY.  CO.        4  C  B.  (N.  S.)738. 

may  have  arisen  in  any  society  the  rules  of  which  do  not  prescril)e  any  other  mode  of 
settling  such  disputes,  or  to  enforce  the  decision  of  any  arbitrators,  or  to  hear  or  deter- 
mine any  dispute,  if  no  arbitrator  shall  have  been  appointed,  or  if  no  decision  shall  tie 
made  by  the  said  arliitrators  within  forty  days  after  application  has  been  made  by  the 
member  or  person  claiming  through  or  under  a  member  or  under  the  rules  of  tlie 
society,  shall  be  made  to  the  county-court  of  the  district  within  which  the  usual  or 
principal  place  of  business  of  the  society  shall  be  situate  :  and  such  court  shall,  upon 
the  application  of  any  person  interested  in  the  matter,  entertain  such  application,  and 
give  such  relief,  and  make  such  orders  and  directions  in  relation  to  the  matter  of  such 
application,  as  hereinafter  mentioned,  or  as  may  now  be  given  or  made  by  the  court 
of  Chan-[738]-cery  in  respect  either  of  its  ordinary  or  its  special  or  statutory  juris- 
diction." It  is  impossible  to  conceive  clearer  terms  giving  the  county-court  all  the 
remedial  powers  previously  possessed  by  the  court  of  Chancery.  The  42nd  section, 
instead  of  controlling  that  section,  appears  to  me  to  be  cumulative,  giving  the  county- 
court  a  jurisdiction  which  the  court  of  Chancery  did  not  possess.  The  first  objection, 
therefore,  affords  no  ground  for  a  prohibition.  For  the  reasons  given  by  the  rest  of 
the  court,  however,  I  think  the  rule  should  go  for  the  purpose  already  stated. 
Rule  accordingly  (a). 

In  the  Matter  of  the  Cojiplaint  of  Charles  Company  Cooper  against  the 
London  and  South  Western  Railway  Company.    June  1st,  1858. 

[S.  C.  27  L.  J.  C.  P.  .324  ;  4  Jur.  N.  S.  762  ;  6  AV.  R.  625.] 

The  South  Western  Railway  Company  had  been  in  the  habit  of  unloading  goods 
coming  liy  their  railway  from  the  Southampton  Docks  consigned  to  carriers  in 
London,  out  of  their  trucks,  and  of  placing  them  (by  their  servants)  in  or  con- 
veniently near  to  the  waggons  of  the  consignees,  without  any  extra  charge.  This 
practice  they  discontinued,  refusing  to  allow  their  servants  to  unload  the  trucks 
without  an  extra  charge  for  such  service, — except  in  the  case  of  Messrs.  Pickford, 
whose  goods  they  continued  to  unload  as  before,  the  smalhiess  of  their  quantity, 
and  the  fact  of  their  being  carried  intermixed  with  the  company's  own  traffic, 
rendering  it  (as  the  company  alleged)  more  convenient  to  themselves  so  to  do.  C, 
however,  another  carrier,  was  denied  the  aid  of  the  company's  servants  in  the 
unloading  of  his  goods  of  the  same  description,  and  coming  from  the  same  place, — 
the  company  alleging  that  the  same  reasons  did  not  apply  to  his  goods  as  to  Messrs. 
Pickford  s,  inasmuch  as  the  former  came  in  large  quantities,  and  in  separate  trucks. 
— The  court  refused  to  make  absolute  a  rule  for  an  injunction  under  the  Railway 
Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  injoining  the  company  to  unload  the  trucks 
cont<aining  C.'s  goods,  and  to  deliver  such  goods  to  C.  by  placing  the  same  in  or 
adjacent  to  his  waggons, — holding  the  demand  to  be  too  large.  But  they  intimated, 
that,  if  C.'s  complaint  had  been  confined  to  the  company's  giving  an  ad\'antage  to 
Messrs.  Pickford  in  the  unloading  of  their  goods,  which  they  withheld  from  him, 
C.  might  have  been  entitled  to  relief  under  the  statute. 

Pearce,  in  Easter  Term  last,  on  behalf  of  Charles  Company  Cooper,  obtained  a  rule 
calling  upon  the  London  and  South  Western  Railway  Company  to  shew  [739]  cause 
why  a  writ  of  injunction  should  not  issue  against  them,  pursuant  to  the  Railway  and 
Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  injoining  them  to  unload  the  trucks  or 
other  conveyances  of  the  said  company  containing  goods  consigned  to  him  at  their 
station  situate  at  Nine  Elms,  Vauxhall,  in  the  county  of  Surrey,  and  to  deliver  such 
goods  to  him  by  placing  the  same  in  or  adja'jcnt  to  the  waggons  or  other  conveyances 
of  the  said  Charles  Company  Cooper  which  may  be  placed  to  receive  the  same  at  their 
said  station,  with  costs. 

An  application  had  previously  been  made  to  Pollock,  C.  B.,  at  Chambers,  founded 
upon  an  affidavit  of  Cooper  which  was  in  substance  as  follows : — 1.  That  I  am  a 
licensed  carman  and  contractor  for  the  carriage  of  goods,  and  I  am  to  a  considerable 
extent  and  almost  daily  employed  as  the  consignee  at  Nine  Elms  for  the  conveyance 
of  goods  on  their  transit  from  the  Southampton  Docks  to  the  various  parts  of  London, 

\{a)  See  Hull  v.  M'Farlane,  ante,  vol.  ii.,  p.  796. 
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and  which  goods  are  forwarded  by  the  said  railway  from  Suuthampton  Docks  to  Nine 
Elms :  2.  That  the  company  convey  goods  from  the  >Southampton  Docks  to  their 
station  at  Xine  Ehns  at  a  charge  of  13s.  per  ton  for  such  goods  as  are  classed  under 
the  rate  No.  2  in  their  scale  of  charges  :  3.  That  the  company  have  until  recently 
employed  their  own  servants  to  unload  the  trucks  or  other  conveyances  conUiining 
goods  consigned  to  persons  at  their  station  at  Nine  Elms,  and  delivered  such  goods  to 
the  consignees,  by  placing  the  same  in  or  adjacent  to  the  waggons  or  other  couvey- 
auces  of  the  consignees  there  to  receive  the  same  :  4.  That  I  have  recently  had  various 
lots  of  goods  consigned  to  me  from  Southampton  Docks  to  Nine  Elms,  on  which  the 
.said  charge  of  1  os.  per  ton  has  been  paid  for  the  carriage  thereof,  and  the  company 
refused  and  declined  to  unload  the  trucks  and  other  conveyances  containing  the  said 
goods  as  theretofore  they  had  done  as  aforesaid,  whereby  1  [740]  am  compelled  to 
employ  and  do  employ  my  own  ser\ants  to  unload  such  goods,  and  to  convey  the  same 
from  the  trucks  or  other  conveyances  of  the  company  to  my  waggons  or  other  con- 
veyances :  5.  That,  since  the  said  company  ha\'e  refused  and  declined  to  unload  trucks 
and  conveyances  containing  goods  consigned  to  me,  I  have  carefully  watched  and 
inquired  whether  the  same  rule  is  observed  respecting  goods  consigned  to  other 
persons ;  and  I  say  that  the  company  still  continue  to  unload  the  goods  of  other 
persons  than  myself  at  the  Nine  Elms  station  :  6.  That  by  so  doing  the  company  give 
an  undue  or  unreasonable  preference  or  advantage  to  or  in  favour  of  such  persons,  and 
cause  an  undue  and  unreasonable  prejudice  or  disadvantage  to  me:  7.  That  1  am 
advised  that  the  course  pursued  by  the  company  is  illegal  and  in  contravention  of  the 
provisions  of  the  Railway  and  Canal  TratKc  Act,  185-1. 

The  application  was  opposed  upon  two  affidavits  of  the  superintendent  of  the 
goods  department  of  the  company  at  Nine  Elms.  The  first  of  these  was  in  substance 
as  follows  : — 1.  That  Cooper  was  in  the  service  of  the  company  for  about  four  years 
down  to  November,  1857,  when  he  voluntarily  quitted  such  service,  and  has  since 
pursued  the  avocation  of  licensed  carman  of  goods  on  his  own  account  from  the 
company's  station  at  Nine  Elms  to  dili'erent  parts  of  London  :  2.  That  the  only  dealings 
between  the  company  and  Cooper  had  been  with  respect  to  goods  consigned  to  him 
by  brokers  at  Southampton  to  Nine  Elms,  for  delivery  by  him  as  such  licensed  carman 
in  London,  or  goods  consigned  from  Southampton,  not  in  any  name,  but  to  wait  the 
orders  of  merchants,  which  last-mentioned  goods  have  only  Iwen  delivered  to  Cooper 
upon  production  of  a  written  order  from  authorized  ship-lirokers  :  3.  That,  with 
regard  to  the  company's  char'ge  of  13s.  per  ton  for  goods  as  mentioned  in  the  second  and 
[741J  fourth  paragraphs  of  Cooper's  artidavit,  I  say  that  such  charge  is  a])plieablc  onl}' 
to  the  railway  transit  from  the  Southampton  Docks  to  the  Nine  Elms  station,  and 
that  the  labour  of  transfer  from  the  railway  trucks  to  the  company's  vans  for  delivery 
is  not  included  in  that  rate,  but  is  chai'ged  for  in  an  extra  rate  for  delivery  of  dock 
goods  to  bonded  or  other  warehouses  in  London  :  4.  That,  prior  to  the  time  when 
Cooper  quitted  the  company's  service  and  embarked  in  his  present  avocation  of  car- 
man as  aforesaid,  the  delivery  of  goods  from  their  station  at  Nine  Elms  was  performed 
l)y  the  company  themselves  in  their  own  vans,  save  and  except  the  goods  of  Messrs. 
Pickford  after  mentioned  :  5.  That  Cooper  adds  to  the  company's  charge  for  carriage 
of  goods  an  amount  for  London  cartage  to  bonded  warehouses  or  other  places,  which 
should  include  the  labour  of  unloading  and  loading  from  the  said  company's  trucks 
into  his  own  vehicles,  as  is  the  case  with  respect  to  the  extra  rate  charged  by  the 
company  for  cartiige  of  goods  delivered  by  them  as  aforesaid  :  6.  That  the  dealings 
of  other  parties  witli  the  company  ha\e  no  parallel  with  those  of  Cooper,  except  to  a 
certain  extent  the  dealings  of  Messrs.  Pickford  with  the  company  as  general  carriers, 
to  whom  in  that  char.icter  goods  are  consigned  for  transit  by  the  company's  railwaj' 
from  S()utliam])ton,  including  consignments  from  the  Southampton  Docks,  which  tiiey 
(I'ickfords)  transmit  as  consignors  and  consignees;  but  such  consignments  are  com- 
posed generally  of  dillerent  classes  of  goods  charged  by  the  company  at  dilVerential 
rates  including  labour  in  the  transfer  from  the  railway  to  vans  for  delivery  :  7.  That, 
in  some  instances,  but  not  frequently,  such  last-mentioned  consignments  include  goods 
arriving  at  Nine  Elms  from  the  Southampton  Docks  on  which  the  s.iid  r.Uo  of  l.'is.  per 
ton  is  charged  by  the  company  for  their  transit  on  the  railway,  anil  [742]  which  goods 
the  company  transfer  into  the  conveyances  of  Messrs.  Pickfonl ;  but,  although  in  this 
instance  this  is  done,  it  is  in  point  of  fact  a  convenience  to  the  company  ;  such  goods 
being  mixed  up  with  the  company's  traffic,  owing  to  the  quantity  for  the  Messrs. 


1284       IN  RE  COOPER  AND  THE  SOUTH  WESTERN  RLY.  CO.        4  C  B.  (N.  S.)743. 

Pickford  not  being  sutticient  to  run  a  separate  truck,  and  their  goods  are  therefore 
placed  in  the  same  trucks  which  contain  goods  for  the  company's  own  delivery,  whilst 
the  traffic  of  Cooper  is  in  almost  all  instances  kept  separate  from  the  company's,  and 
brought  up  in  separate  trucks  :  t<.  That  the  company  consider  that  they  ha\'e  a  right, 
if  they  think  proper,  to  withhold  the  labour  of  transfer  with  regard  to  such  of  Messrs. 
Pickford's  goods  upon  which  the  rate  of  13s.  per  ton  only  is  paid  for  the  carriage 
thereof :  9.  That  the  company's  waggons  have  always,  without  any  intermission,  so 
far  as  the  general  convenience  of  the  public  would  permit,  been  placed  in  such  an 
adjacent  position  at  the  station  at  Nine  Elms  as  to  facilitate  the  transfer  of  goods  by 
Cooper  from  the  lailway  waggons  or  trucks  to  his  own  vehicles  :  10.  That  the  charge 
of  13s.  per  ton  for  carriage  of  goods  from  Southampton  Docks  is  about  Gs.  below  the 
company's  ordinaiy  rate  of  charge  for  such  class  of  goods;  and,  in  cases  where  such 
oidinary  or  full  rate  is  charged,  the  company  include  the  labour  of  loading  and 
unloading,  but  not  otherwise  :  II.  That  the  contracts  respecting  the  transmission  of 
goods  by  the  company  which  have  been  delivered  to  Cooper  at  their  station  at  Nine 
Elms,  and  the  rates  and  charges  for  the  same,  and  the  duties  embraced  therein,  sub- 
sisted between  the  companj'  and  the  senders  of  such  goods  ;  the  only  dealings  between 
Cooper  and  the  company  immediately  being  limited  to  the  receiving  of  the  said  goods 
at  the  station  at  Nine  Elms  )n'  him  as  consignee  or  agent,  for  delivery  by  him  in 
London  in  his  own  conveyances,  in  his  character  of  licensed  carman  as  aforesaid. 

[743]  A  further  affidavit  of  the  same  deponent  stated  (2)  that  between  the  month 
of  November,  18.57,  when  Cooper  commenced  his  dealings  with  the  company,  and 
the  present  time,  the  entire  quantity  of  goods  consigned  to  IMessrs.  Pickford  from 
Southampton  to  Nine  Elms,  on  which  the  dock  rate  of  1 3s.  per  ton  was  charged,  as 
mentioned  in  the  seventh  paragraph  of  the  former  affidavit,  was  less  than  21  tons; 
and  that  such  goods  arrived  at  Nine  Elms  in  various  trucks  at  various  times,  and  the 
same  were  always,  or  nearh'  so,  mixed  up  with  the  company's  own  traffic  :  3.  That  it 
has  been  the  practice  of  the  company  to  transfer  such  last^mentioned  goods  to  the 
vans  of  Messrs.  Pickford,  that  course  being  the  most  convenient  to  the  company  with 
respect  to  such  small  quantities  of  goods  as  usually  arrived  on  any  one  occasion  inter- 
mixed as  aforesaid  with  goods  for  delivery  by  the  company,  and  the  amount  of  time 
and  trouble  on  the  part  of  the  company  involved  in  such  course  of  business  not  being 
greater  than  would  be  required  in  the  checking  the  transfer  of  the  same  goods,  if  such 
ti'ansfer  were  effected  by  Messrs.  Pickford's  own  carmen,  and  the  security  to  the 
company  being  greater  :  4.  That,  during  the  period  before  mentioned,  from  November, 
1857,  to  the  present  time,  the  quantity  of  goods  which  arrived  at  Nine  Elms  from 
Southampton  for  delivery  by  Cooper,  on  which  the  dock  rate  of  13s.  per  ton  was 
charged,  amounted  to  upwards  of  327  tons,  and  such  goods  commonly,  if  not  always, 
arrived  in  separate  trucks  :  5.  And  that  about  half  only  of  the  company's  charges 
upon  the  said  327  tons  of  goods  were  paid  by  Cooper,  the  other  moiety  having  been 
paid  by  the  consignors. 

The  learned  judge  declined  to  entertain  the  matter,  but  referred  the  parties  to  the 
court. 

In  addition  to  the  aljove  affidavits,  the  motion  was  supported  by  another  affida^^t 
of  the  complainant,  who  [744]  stated,  that,  whilst  he  was  in  the  company's  employ, 
the  invariable  practice  of  the  company  was  that  their  servants  should  unload  their 
trucks  and  place  goods  in  the  vans  or  other  conveyances  of  the  consignees,  in  respect 
of  which  goods  the  charge  of  13s.  per  ton  was  charged  by  the  company,  and  that  no 
extra  charge  was  made  for  so  doing,  and  he  believed  that  no  new  rule  or  regulation 
had  been  made  on  the  subject:  That,  previously  to  the  year  1853,  Messrs.  Smith  & 
Dawes  were  the  contractors  for  the  deliveiy  of  goods  from  the  Southampton  Docks 
to  London  by  the  London  and  South  Western  Railway,  and  that  the  company  always 
loaded  and  unloaded  their  trucks  without  making  any  extra  charge  for  the  same  to 
Messrs.  Smith  &  Dawes :  That  Messrs.  Pickford  are  not  the  only  parties  for  whom 
the  company  tiansfer  goods  into  the  party's  own  conveyances,  for  that  they  invariably 
unload  their  trucks  containing  goods  of  the  description  aforesaid  for  delivery  to  Messrs. 
Pope  &  Co.,  and  place  such  goods  in  the  vessels  or  other  conveyances  of  the  said 
Messrs.  Pope  &  Co.,  and  that  such  goods  are  of  the  same  description  as  are  classed 
under  rate  No.  2  in  the  scale  of  charges  by  the  company  charged  at  13s.  per  ton: 
That  the  charge  of  13s.  per  ton  for  the  carriage  of  goods  included  under  rate  No.  2  is 
the  highest  rate  of  charges  of  the  company  for  goods  conveyed  from  the  Southampton 


4  C.  B.  (N.  S) 745.   IN  RE  COOPER  AND  THE  SOUTH  WESTERN  RLY.  CO.   1285 

Docks  to  Nine  Elms,  and  that  the  charges  of  the  company  for  manufactured  silk  and 
tine  goods  from  the  Southampton  Docks  to  Nine  Elms,  are  respectively  11 3.,  8s.  4d., 
and  (is.  6d.  per  ton,  including  the  loading  and  unloading  of  such  goods  into  the  waggons 
or  conveyances  of  the  consignees  :  And  that  three  fourths  at  least  of  the  goods  of  the 
class  aforesaid,  and  which  have  arri\ed  at  the  Nine  Elms  station  for  delivery  to  Cooper, 
were  consigned  to  him  from  the  Southampton  Docks. 

Montague  Smith,  Q.  C,  and  Jlihvard,  shewed  cause,  [745]  upon  a  further  affidavit 
of  the  superintendent  of  the  company's  goods  department,  stating  in  substance  as 
follows, — That  it  had  not  been  the  rule  and  invariable  practice  for  the  servants  of  the 
company  to  place  goods  in  respect  of  which  the  dock  rate  of  13s.  per  ton  was  chai-ged 
in  the  vans  or  other  conveyances  of  consignees,  but  that  the  same  had  always  been 
placed  in  such  an  adjacent  position  as  the  convenience  of  the  trathc  would  allow,  in 
order  to  facilitate  the  transfer  of  the  goods  to  the  conveyances  of  the  consignees,  as  was 
the  case  with  respect  to  the  trucks  containing  goods  arriving  for  Cooper ;  that  Messrs. 
.Smith  &  Dawes  previously  to  the  year  18.53  were  general  carriers  at  Southampton  and 
in  London,  and  in  such  character  did  consign  various  classes  of  goods  from  Southampton 
to  London,  which  were  charged  by  the  company  at  ditl'erential  rates,  including  con- 
signments at  the  dock  rate  of  13s.  per  ton,  which  last-mentioned  goods  were  generally 
brought  up  in  separate  trucks,  and  were  placed  by  the  company  in  an  adjacent  position 
to  the  conveyances  of  the  said  Messrs.  Smith  &  Dawes,  and  were  then  loaded  into  such 
conversances  by  the  servants  of  Messrs.  Smith  &  Dawes  ;  that,  with  regard  to  goods 
consigned  to  Messrs.  Pope  &  Co.,  nine  tenths  thereof  were  a  different  class  of  goods  and 
charged  at  a  ditierent  rate  to  the  dock  rate,  and  that,  by  contract  with  the  company, 
such  goods  were  by  the  joint  assistance  of  the  servants  of  the  company  and  of  Messrs. 
Pope  placed  in  barges  brought  alongside  the  wharf,  but  such  barges  wore  the  only 
conveyances  brought  to  Nine  Elms  by  Messrs.  Pope  ;  that  the  company's  ordinary 
rate  for  the  same  class  of  goods  as  those  conveyed  from  Southampton  Docks  at  13s. 
per  ton,  if  conveyed  from  any  other  place  would  be  charged  at  a  higher  rate,  in  which 
chai'ge  the  labour  of  transfer  would  be  included  ;  that,  with  respect  to  the  rates  of 
1  Is.,  8s.  6d.,  and  Gs.  6d.  per  [746]  ton  mentioned  in  Cooper's  affidavit,  such  rates  had 
refei-ence  to  different  classes  of  gootls  to  those  conveyed  at  the  dock  rate,  and  that 
the  goods  charged  at  lis.,  8s.  6d.,  and  6s.  (5d.,  did  not  include  silk  or  fine  goods  of 
any  description  ;  that,  out  of  the  2 1  tons  of  goods  which  ariived  at  Nine  Elms  for 
Messrs.  Pickford,  at  least  seven  tenths  thereof  arrived  mi.xed  up  with  the  company's 
traffic  ;  and  that  nearly  the  whole  of  the  327  tons  of  goods  which  arrived  at  Nine 
Elms  for  delivery  to  Cooper  arrived  in  separate  trucks. 

The  learned  counsel  submitted  that  the  rule  was  completely  answered,  the  defen- 
dants' atlidavits  clearly  shewing,  that,  in  unloading  and  delivering  Messrs.  Pickford's 
goods  into  their  vans,  the  company  were  meiely  consulting  their  own  convenience,  the 
quantity  of  goods  brought  for  Messrs.  Pickford  being  small,  and  not  brought,  as  the 
complainant's  goods  were,  in  separate  trucks  ;  and  that,  if  this  was  intended  to  be 
complained  of,  the  i-ulc  should  have  been  differently  framed,  and  should  not  have 
called  upcju  the  court  to  injoin  the  company  to  unload  aiul  deliver  the  complainai\t's 
goods,  but  should  lia\c  been  confined  to  the  injoining  them  from  doing  in  this  respect 
for  others  tliat  which  they  refused  to  do  foi'  the  complainant. 

Bovill,  (,).  C,  and  I'earcc,  in  su])port  of  the  rule.  It  is  not  denied  thai  the  company 
decline  to  unload  the  trucks  containing  Mr.  Coopci''s  goods,  though  they  have  hitherto 
been  in  the  habit  of  doing  so  for  others ;  and  they  admit  that  they  still  do  so  for 
Messrs.  Pickford.  The  fact  that  the  quantity  of  goods  carried  for  Messrs.  I'ickford  is 
inconsiderable  as  compared  with  that  carried  for  Mr.  Cooper  in  no  degree  varies  the 
rights  of  the  latter.  The  company  are  bound  to  treat  all  alike.  [Cockbnrn,  C.  J. 
What  power  h.is  this  court  under  the  statute  to  interfere  respecting  the  mode  of 
dealing  with  [747]  the  goods  by  the  company  after  they  arrive  at  their  destination  I] 
The  goods  have  n(jt  arrived  at  their  destination  mitil  they  are  flelivered  to  the  con- 
signee,— into  the  waggon  or  carriage  of  the  consignee :  lUiliards  v.  Tlie  Lomlon, 
Brujhton,  and  Smith  (!im4  lldilvay  Coiiipani/,  7  C.  H.  839 ;  Hnlcher  v.  The  London  and 
Sovlli  U'l'din-n  llnilmvi  ('oinjuuii/,  Ifi  C.  B.  13.  [Williams,  .1.  In  those  ca.ses,  the 
companies  were  held  liable  because  they  took  upon  themselves  to  deliver  the  goods 
into  (he  i)asseMger's  carriage.]  So  hero,  the  company  took  upon  them-^elves  to  unload 
and  deliver  into  the  vans  for  Messrs.  Pickford.  If  they  do  this  for  one,  they  must  do 
it  for  all.     At  all  events,  Mr.  Cooper  has  a  right  to  complain  thai  facilities  are  afforded 
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to  others  which  are  withheld  from  him.  [Cockbuni,  C.  J.  That  is  not  the  complaint 
he  makes.]     Substantially,  it  is  submitted,  it  is  so. 

CoCKBURN,  C.  J.  Looking  at  all  the  circumstances  of  the  case.  I  am  of  opinion 
that  this  rule  must  be  discharged.  I  do  not  say  that  Mr.  Cooper  has  not  some  ground 
of  complaint  against  the  company.  It  appears  that  the  companj',  having  formerly 
been  in  the  habit  of  unloading  goods  brought  by  their  railway  from  the  Southampton 
Docks,  out  of  their  trucks  into  the  waggons  or  other  conveyances  of  the  con- 
signees, have  recently  established  a  new  .system,  and  have,  in  the  case  of  the  com- 
plainant, Mr.  Cooper,  declined  to  allow  their  servants  to  assist  in  unloading  his 
goods  from  their  trucks.  It  further  appears  that,  as  regards  Messrs.  Pickford,  the 
well  known  carriers,  the  company  have,  notwithstanding  this  alteration  in  their  general 
course  of  dealing,  continued  to  allow  their  servants  to  unload  their  goods  from  the 
company's  trucks  and  place  them  in  Messrs.  Pickford's  vans,  free  of  extra  charge.  At 
the  same  time,  it  appears  that  the  c|uantity  of  goods  of  [748]  the  description  in  question 
which  were  brought  up  from  Southampton  for  Messrs.  Pickford  is  very  small  as 
compared  with  the  quantity  brought  for  the  complainant.  It  further  appears  that  the 
complainant,  on  being  led  to  believe  that  this  advantage  which  the  company  denied 
to  him  was  continued  to  others,  instead  of  remonstrating  with  the  company,  and  resting 
his  complant  upon  this,  the  only  true  ground,  based  it  upon  the  withdrawal  of  an 
advantage  which  had  formerly  l)een  conceded.  If  Mr.  Cooper  had  communicated  to 
the  company  the  real  ground  and  nature  of  his  complaint,  it  being  unjust  that  the 
company  should  extend  to  a  rival  carrier  an  advantage  which  they  do  not  extend  to 
Mr.  Cooper,  even  though  the  amount  of  such  advantage  should  be  comparatively  small, 
— the  compan}^  being  bound  to  aftbrd  equal  facilities  and  advantages  to  all,  whether 
the  quantity  of  goods  carried  be  large  or  small, — we  might  ha^■e  felt  ourselves  called 
upon  so  to  mould  the  rule  as  to  meet  the  particular  case.  It  is  one  thing  to  say  that  the 
company  shall  not  transfer  from  their  trucks  the  comparatively  small  cjnantity  of  goods 
they  bring  for  Messrs.  Pickford  into  the  vans  of  that  firm  :  but  it  is  a  very  different 
thing  to  sa}',  that,  because  they  do  that  for  Messrs.  Pickford,  they  shall  be  compelled 
also  to  unload  and  deliver  into  the  complainant's  waggons  the  large  quantity  which 
they  liring  for  him.  The  rule,  therefore,  cannot  be  made  absolute  in  the  form  in 
which  it  is  moved.  It  asks  more  than  is  necessary  to  redress  the  grievance  complained 
of  :  and  if  we  were  to  make  it  absolute  in  its  terms  we  should  be  inflicting  upon  the 
company  a  grievous  hardship.  If  the  plaintiff"  had  stood  before  us  without  exception 
to  his  conduct,  we  might  have  moulded  the  rule  so  as  to  meet  the  justice  of  the  case. 
But,  looking  at  all  the  circumstances,  and  seeing  that  the  grievance  is  a  comparatively 
small  one,  [749]  and  that  the  complainant  has  not  taken  tlie  course  which  it  is  reason- 
able to  suppose  would  have  led  to  his  complaint  being  redressed,  I  think  we  are  not 
called  upon  to  step  out  of  the  way  to  assist  him.  I  therefore  think  the  rule  must  be 
discharged,  but  without  costs,  and  with  an  intimation  that  the  company  are  not 
justified  in  giving  facilities  to  Messrs.  Pickford  which  they  do  not  aftbrd  to  Mr.  Cooper, 
and  that,  if  a  renewed  application  be  rendered  necessary,  it  may  be  attended  with 
more  success. 

The  rest  of  the  court  concurring. 

Rule  discharged,  without  costs. 

John  Boyd  and  Axother  ;-.  Joseph  Robins  and  Nathan  Langlands. 

July  5th,  1858. 

[S.  C.  27  L.  J.  C.  P.  299  ;  4  Jur.  N.  S.  1084.     Reversed,  5  C.  B.  N.  S.  597.] 

In  July,  1850,  A.  and  B.  gave  C.  a  guarantee  (continuing)  for  goods  to  be  supplied  to 
D.,  with  a  stipulation  that  the  security  should  subsist  "  until  C.  received  a  notice 
in  writing  to  the  contrary."  Goods  were  supplied  to  D.  upon  the  faith  of  this 
guarantee,  and  a  balance  exceeding  2001.  was  due  in  respect  thereof.  In  June, 
1854,  B.  became  bankrupt,  and  duly  obtained  his  certificate.  No  notice  having 
been  given  to  determine  the  guarantee: — Held,  that  B.'s  liabilitv  thereon  was  a 
"contingent  liability  "  within  the  178th  section  of  the  12  &  13  Vict.  c.  lOG,  and 
consequently  that  his  certificate  was  a  bar  to  a  claim  in  respect  of  goods  supplied 
to  D.  after  the  bankruptcy  of  B.(a). 

This  was  an  action  brought  upon  a  guarantee  dated  the  25th  of  July,  1850,  to 
(a)  See  the  note  at  the  end  of  the  case. 
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recover  the  sum  of  2001.  for  goods  sold  and  delivered  and  money  lent  to  and  money 
paid  foi'  one  Thomas  Kerr,  by  the  plaintitt's. 

The  defendant  Robins  sufl'ered  judgment  by  default.  The  defendant  Langlands 
pleaded  ;  and,  by  consent  of  the  plaintill's  and  Langlands,  and  by  order  of  Crowder,  J., 
the  following  case  (of  which  the  pleadings  were  [750]  to  form  part)  was  stated  for 
the  opinion  of  the  court  :— 

At  the  time  when  the  guarantee  was  given,  the  plaintiffs  were,  and  still  are,  ware- 
housemen carrying  on  business  at  No.  5  Friday  Street,  London,  and  the  defendant 
Robins  was  a  miilei-  and  corn-chandler,  and  the  defendant  Langlands  was  a  grocer  and 
cheese-monger,  at  Dartford,  in  Kent.     Thomas  Kerr  was  a  draper  at  Dartford. 

On  the  25th  of  July,  1850,  the  defendants,  at  the  I'cquest  of  Kerr,  gave  the 
plaintiffs  the  following  guarantee  in  writing : — 

"  To  Messrs.  John  and  Christopher  Boyd,  of  Xo.  5  Friday  Street,  London, 
warehousemen,  and  the  survivor  of  them. 

"  In  con.sideration  of  your  selling  goods  to  Thomas  Kerr,  of  Dartford,  in  the  county 
of  Kent,  draper,  we  do  hereby  agree  to  guai-antee  to  you  and  each  of  you  the  due 
payment  of  the  amount  of,  or  the  balance  unpaid  to  you  for,  any  goods  sold  and 
delivered,  and  to  be  hereafter  sold  and  delivered,  and  of  any  money  lent  and  to  be  lent 
to  or  paid  for  the  said  Thomas  Kerr  by  you,  to  the  extent  of  2001.  :  And  we  do 
further  agree  that  you  shall  lie  at  liberty  at  any  time  hereafter  to  call  upon  us  for  the 
payment  of  the  said  sum  of  2001.,  which  may  he  applied  by  you  as  you  think  proper, 
either  in  payment  or  part.-payment  of  any  del)t  which  maj^  be  due  to  you  from  the  said 
Thomas  Kerr,  or  to  make  up  any  deficiency,  or  towards  any  loss  on  any  debt  which  may 
be  due  or  have  been  due  to  you,  and  not  have  been  paid  by  him,  after  receiving  any 
dividend  or  dividends  or  composition  from  his  estate  or  him  :  And  we  do  further  agree 
that  you  shall  be  at  liberty,  without  giving  notice  to  us,  or  obtaining  our  consent,  to 
extend  the  usual  time  or  times  of  payment  or  credit  for  any  goods  sold  or  to  be  sold 
to  the  said  Thomas  Kerr,  and  to  renew  or  t;ike  from  him,  as  you  maj'  think  proper, 
any  bills,  notes,  or  securities  for  [751]  the  payment  of  any  debt  due  from  him  to  j'ou, 
or  any  part  theicof,  and  also  to  receive  or  accept  any  composition  from  the  said 
Thomas  Ken-  in  full  for  anj'  debt,  and  to  execute  any  release  to  him  of  the  debt  due 
from  him,  or  any  part  thereof,  and  also  to  execute  any  assignment  made  bj'  him  in 
trust  for  his  creditors :  And  we  do  fuither  agree  that  this  guarantee  shall  beacon- 
tinning  guar.antee,  and  shall  be  binding  upon  us  for  the  payment  of  the  said  2001., 
at  all  events,  and  under  all  circumstances,  until  you  receive  a  notice  in  writing  to  the 
contrary.     In  witness,  &e."  (Signed)         "JosEra  J{oi5iNs. 

"  N.\TH.\N  Langlands." 

On  the  faith  of  this  guarantee,  the  plaintiffs  from  tinu;  to  time  after  the  said  25th 
of  July,  lt<.">0,  and  before  the  bankruptcy  of  the  defendant  Langlands,  sold  and  delivered 
goods  and  lent  money  to  and  ])aid  money  for  the  said  Thomas  Kerr,  to  an  amount 
exceeding  2001. ;  and  in  respect  thereof  the  defendant  Langlands,  at  the  time  of  his 
bankruptc}-,  was  liable  to  the  plaintiffs  to  the  amount  of  2001.  by  virtue  of  the  said 
guarantee. 

The  sum  so  due  to  the  plaint itl's  from  the  said  Thomas  Kerr  was  paid  by  him  to 
the  plaintiffs  aftei'  the  defendant  Langiands  ])ecanie  antl  was  adjudicated  bankrujit  on 
the  21th  of  .June,  18.")1,  on  the  petition  of  a  creditor  to  whom  the  defendant  Langlands 
was  indelilud  in  an  amount  sufficient  to  su])poit  proceedings  in  b.ankruptcy. 

The  dcfeuflant  Langlands  was  before  and  at  the  time  of  the  said  petition  and 
adjudication  a  trader  subject  to  the  bankrupt  laws,  and  obtained  his  certificate  of 
conformity  as  such  bankrn])t,  which  was  duly  allowed  on  the  Vlh  of  September,  isr)4. 

There  was  an  est.-tte  of  the  said  Nathan  Langlands  as  such  l)ankru])t  applicable  to 
the  payment  of  dividends  on  the  proofs  under  the  said  adjudication. 

[752]  The  plaintifl's  have  not  received  notice  in  writing  on  behalf  of  the  defendants, 
or  either  of  them,  that  the  said  guarantee  was  not  to  remain  a  contiiuiing  guarantee. 

The  plaintifl's  after,  and  having  notice  of,  the  said  bankruptcy  and  the  obtaining 
and  allowance  of  the  said  certificate,  sold  and  delivered  certain  other  goods,  and  lent 
to  and  paid  other  money  for  the  said  Thomas  Kerr,  to  an  amount  exceeding  2001.  : 
and  there  is  now  due  in  respect  of  the  same  from  the  said  Thomas  Kcri'  a  sum  exceeding 
the  said  sum  of  2001.,  which  said  sum  the  saiii  Thomas  Kerr,  though  requested  to  pay, 
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has  not  paid.  The  defendants  have  been  requested  to  pay,  but  have  not  paid,  the 
said  money. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  the  circumstances 
of  the  case,  the  defeixhint  Nathan  Langlands  had  a  good  defence  to  the  action.  If 
the  court  should  be  of  opinion  that  the  plaintift's  were  entitled  to  recover  against  him 
in  this  action,  then  judgment  was  to  be  entered  for  the  plaintifls  for  the  amount  of 
2001.  But,  if  the  court  should  be  of  opinion  that  the  plaintiffs  were  not  so  entitled, 
then  judgment  was  to  be  entered  for  the  defendant  Nathan  Langlands,  with  costs  of 
his  defence,  including  the  costs  of  and  occasioned  by  this  case ;  or  (if  the  court  should 
think  fit  so  to  order)  the  name  of  the  said  Nathan  Langlands  as  a  defendant  might  be 
struck  out  of  the  proceedings  in  this  action,  witliout  objection  on  his  part,  on  payment 
by  the  plaintiffs  of  costs  as  aforesaid. 

C.  W.  Wood,  for  the  plaintiff's.  This  was  a  continuing  guarantee  until  a  notice 
given  to  determine  it,  ancl  therefore  it  is  altogether  unaffected  by  the  bankruptcy  and 
certificate  of  Langlands.  [Williams,  J.  This  point  arose  before  the  Lords  Justices  in 
a  case  of  E:c parte  BarwU,  In  re  Sirahan,  6  De  Ge.\,  McN.,  &  G.  672.  [753]  There,  a 
joint  and  several  covenant  was  entered  into  by  a  principal  debtor  and  his  surety  that 
the  principal  would  pay  a  sum  of  money  by  three  instalments,  on  three  specified  days. 
The  first  instalment  was  duly  paid,  but  before  the  second  became  due  the  surety  became 
bankrupt.  The  creditor  applied  to  the  commissioner  to  be  admitted  to  claim  against 
the  bankrupt's  estate  in  respect  of  the  amount  of  the  two  unpaid  instalments  and 
interest,  and  was  allowed  :  And  the  Lords  Justices,  on  appeal,  affirmed  his  decision, 
holding  that  the  claim  was  properly  admitted  as  upon  a  contingent  liability  under  the 
17yth  section  of  the  12  &  13  Vict.  c.  106.]  The  plaintiffs'  claim  here  is  in  respect  of 
goods  for  which  there  could  be  no  proof.  IVarhurg  v.  Tudcrr,  b  Ellis  &  B.  384,  is  an 
authority  in  point.  There,  the  defendant,  being  indebted  to  the  plaintiff',  assigned  to 
him,  as  security,  an  insurance  on  the  defendant's  life,  and  an  insurance  on  the  life  of 
the  defendant's  wife,  and  covenanted, — first,  to  pay  the  premiums, — secondly,  that, 
if  he  did  not  pay  them,  the  plaintiff'  might  pay  them,  and  he,  the  defendant,  would 
repay  the  plaintiff.  The  plaintiff'  sued  the  defendant  upon  this  covenant,  assigning 
for  breaches, — first,  that  the  defendant  had  not  paid  the  premiums, — secondly,  that 
the  defendant  had  not  repaid  to  the  plaintiff'  premiums  paid  by  the  plaintiff'  on  the 
defendant's  default.  The  defendant,  to  the  whole  declaration,  pleaded  his  bankruptcy 
and  certificate,  averring  that  they  had  occurred  after  the  e.xecution  of  the  deed,  but 
not  that  they  had  occurred  after  the  breaches  had  taken  place.  On  demurrer  to  the 
plea,  it  was  held  that  it  gave  no  answer  to  the  declaration,  neither  of  the  plaintiff's 
claims  being  a  debt  payable  upon  a  contingency  within  s.  177,  nor  a  liability  to  pay 
money  upon  a  contingency  within  s.  178.  The  observations  of  Lord  Campbell  in  that 
case  apply  most  strongly  here.  [Williams,  J.  [754]  That  was  said  to  Ije,  not  a  con- 
tingent liability  to  pay  money,  but  a  contingent  liability  to  pay  damages.  The  court 
of  Queen's  Bench  and  this  court  (in  Young  v.  jrinUr,  16  C.  B.  401),  ai-e  at  conflict  upon 
the  other  point :  therefore  that  case  can  hardly  be  considered  as  an  authority  here ; 
especiall}'-  as  the  Lords  Justices  in  Ex  ^Mrte  Barwis  give  the  preference  to  Young  v. 
Winter  (a).]  It  is  impossible  that  words  could  be  larger  than  those  of  this  guarantee. 
The  only  sections  of  the  bankrupt  act  which  can  apply  to  the  present  case  are,  the 
177th  and  the  178th.  Section  177  enacts,  that,  "if  any  bankrupt  shall,  before  the 
issuing  of  the  fiat  or  the  filing  of  a  petition  for  adjudication  of  bankruptcy,  have 
contracted  any  debt  payable  upon  a  contingency  which  shall  not  have  happened  before 
the  issuing  of  such  fiat  or  the  filing  of  such  petition,  the  person  with  whom  such  debt 
has  been  contracted  may,  if  he  think  fit,  apply  to  the  court  to  set  a  value  upon  such 
debt ;  and  the  court  is  hereby  lequii-ed  to  ascertain  the  amount  thereof,  and  to  admit 
such  person  to  prove  the  amount  so  ascer-tained,  and  to  receive  dividends  thereon  ;  or, 
if  such  value  shall  not  be  so  ascertained  before  the  contingency  shall  have  happened, 
then  such  person  may  after  such  contingency  shall  have  happened  prove  in  respect  of 
such  debt,  and  receive  dividends  with  the  other  creditors,  not  distui-bing  any  former 
dividends,  provided  such  per-son  had  not  when  such  debt  was  contracted  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed."  And  s.  178  enacts,  that,  "if  any 
trader  who  shall  become  bankrupt  after  the  commencement  of  this  act  shall  have 
contracted,  before  the  filing  of  a  petition  for  adjudication  of  bankruptcy,  a  liability 

(a)  See  Warhurg  v.  Tnclxr,  in  Error,  28  Law  J.,  Q.  B.  56. 
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to  pay  money  upon  a  contingency  which  shall  not  have  happened,  and  the  [755] 
demand  in  respect  thereof  shall  not  have  been  ascertained  before  the  tiling  of  such 
petition,  in  every  such  case,  if  such  liability  be  not  proveable  under  any  other  piovision 
of  this  act,  the  person  with  whom  such  liabilit}'  has  been  contracted  shall  be  admitted 
to  claim  for  such  sum  as  the  court  shall  think  fit ;  and,  after  the  contingency  shall 
have  happened,  and  the  demand  in  respect  of  such  liability  shall  have  been  ascertained, 
he  shall  bo  admitted  to  prove  such  demand,  and  receive  dividends  with  the  other 
creditors,  and,  so  far  as  practical)ie,  as  if  the  contingency  had  happened  and  the  demand 
had  l)een  ascertained  before  the  tiling  of  such  petition,  but  not  disturbing  former 
dividends  :  provided  such  person  had  not  at  the  time  such  liability  was  contracted 
notice  of  any  act  of  bankruptcy  by  such  bankiupt  committed  :  provided  also,  that, 
where  any  such  claim  shall  not  have  either  in  whole  or  in  part  been  converted  into 
a  proof  within  six  months  after  the  tiling  of  such  petition,  it  may,  upon  the  application 
of  the  assignees,  at  any  time  after  the  expiration  of  such  time,  and  if  the  court  shall 
think  fit,  be  expunged  either  wholly  or  in  part  from  the  proceedings."  In  the  case  of 
Jn  re  If  illis,  4  Exch.  530,  a  claim  on  a  guarantee  for  a  sum  certain,  was  held,  when 
due,  to  be  pro\'al)le  as  a  debt,  and,  before  it  was  due,  to  be  provable  as  a  debt  due  on 
a  contingency,  under  the  56th  section  of  the  6  G.  4,  e.  16.  [Williams,  J.  That  case 
has  very  little  to  do  with  the  question.  There  was  a  debt :  the  oii\y  contingency  was, 
whether  or  not  the  principal  debtor  would  pay  :  when  he  failed  to  pay,  it  became  an 
ascertained  debt  against  the  surety.]  If  the  court  feel  bound  bv  the  decision  in  Young 
V.  Winter,  it  would  be  idle  to  argue  the  case  further  here.  But  this  distinction  may 
be  suggested.  The  sureties  here  had  power  to  revoke  the  guarantee  :  not  having  done 
so,  this  niaj'  he  considered  as  a  new  instrument  [756]  given  after  the  bankruptcy. 
[Williams,  J.  Why  is  a  bankrupt  who  has  given  an  absolute  guarantee  to  Ite  better 
ofl'  in  this  respect  than  one  who  has  given  a  guarantee  which  he  might  at  any  time 
i-evoke  !]  By  abstaining  from  giving  notice  to  withdraw  from  the  obligation,  the 
bankrupt  has  deluded  the  plaintifi's  into  giving  further  credit  to  the  principal.  [Byles,  J. 
You  say  that  the  bankrupt  act  only  contemplates  liabilities  from  which  the  bankrn])t 
could  not  by  his  own  act  have  relieved  himself  ?]     Precisely  so. 

Aspland,  contra.  This  instrument,  assuming  it  to  have  been  a  continuing  guarantee 
when  given,  ceased  to  l)e  so  on  the  Ijankrnptcy  of  Langlands.  [Williams,  J.  How 
can  the  bankruptcy  make  any  difi'erence  ?  It  was  not  provable  as  an  alisolute  debt. 
The  bankrupt  only  became  liable  in  the  event  of  the  principal  debtor  failing  to  pa}'.] 
The  bankruptcy  of  Langlands  put  an  end  to  his  liability,  just  as  much  as  if  there  had 
been  a  judgment  against  him  :  and  no  notice  was  necessary.  The  defendant's  lial)ility 
was  exiiausted  quite  irrespective  of  the  bankrupt  act.  But  the  claim  is  cleaily  baried 
by  the  17f<th  section.  The  case  of  Yoimg  v.  II  inter,  16  C.  B.  401,  fortitied  as  it  is  by 
the  opinion  of  Lord  Justice  Turner  in  Ex  parte  Baruis,  is  conclusive  of  the  question. 
[Williams,  J.  The  difficulty  that  has  occurred  to  some  of  us  is  this : — Assuming,  that, 
in  an  ordinary  case  of  guarantee,  the  liability  of  the  surety  would,  accoiding  to  Young 
v.  Il'inter,  be  the  subject  of  a  claim  under  s.  178,  the  eonuni.ssioner  would  have  to  set 
a  value  upon  it.  But,  with  this  clause  enaljling  the  surely  to  ])utan  end  to  his  liability 
by  a  notice,  how  is  the  value  to  be  ascertained  !]  The  difficulty  of  putting  a  value 
upon  the  claim  affiirds  no  answer.  [Williams,  J.  Tiic  notice  being  given,  the  thing 
is  of  no  value  at  all.]  'I  he  commissioner  might  then  assess  [757J  it  at  a  nominal  sum. 
The  intention  of  the  legislature  was  that  the  bankrupt  should  be  completely  disciiiir'ged. 
And  there  is  no  pr.ictical  difficulty  in  thes(!  cases  :  it  is  not  the  contingency  at  the  time 
of  the  adjudication  that  is  to  be  valued  ;  but  when  the  parties  come  befoie  tiie  commis- 
sioner. If  any  dithculty  arose  then,  notice  might  be  given,  and  the  proceeding 
adjourned,  and  then  the  claim  would  be  limited  to  the  goods  already  su|)plied,  and  so 
the  matter  would  be  reduced  to  a  certainty.  [Willcs,  J.  Can  you  say  th.it  a  man  is 
liable  to  pay  money  upon  a  contingency,  when  hy  his  own  mere  motion  lie  may  dis- 
charge himself  from  it?  Williams,  J.  i  he  ditiienlties  of  ascertaining  the  value  of 
the  contingenc\'  are  all  met  by  Yoiiuij  v.  Il'inter :  the  only  doubt  is  whether  that  can 
be  .said  to  be  a  contingent  liability  which  the  party  may  himself  put  an  en<l  to  l)y 
giving  notice.]  It  would  be  a  considerable  stretch  of  imagination  to  suppose  that  tiio 
bankrupt  intended  to  continue  his  liability.  J/(iiikiii  v.  Bennett,  .S  I'i.xch.  107,  shows 
that  a  liberal  interpretation  is  to  be  put  njion  the  language  of  the  section,  in  order  to 
eil'ectnate  the  general  intention  of  the  legislature. 

Wood,  in  reply.     That  this  is  a  cnntinuing  guarantee  is  clear.     It  was  .so  licid  in 

C.  P.  XVIII.— 41* 
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Boi/d  V.  Moi/h,  2  C.  B.  644,  which  has  ever  since  been  acted  upon.  [Williams,  J. 
There  is  no  doubt  about  that.]  This  is  not  a  liability  upon  a  contingency  at  all.  A 
liability  to  pay  money  upon  a  contingency'  means  something  which  a  man  is  bound 
to  do  on  the  happening  of  an  event  which  is  beyond  his  control. 

Williams,  J.  This  ciuestion  as  to  the  eft'ect  of  the  power  reserved  to  the  sureties 
to  put  an  end  to  the  guarantee  by  giving  notice,  being  quite  a  novel  one,  we  [758] 
will  take  time  to  consider.     As  to  the  rest,  we  entertain  no  doubt. 

Cur.  adv.  vult. 

WiLLKS,  J.,  now  delivered  the  judgment  of  the  court : — 

It  was  very  properly  admitted  by  the  counsel  for  the  plaintiffs  in  this  case,  that, 
if  the  guarantee  in  question  had  been  absolute,  we  should  have  been  bound  by  the 
authority  of  Young  v.  IFinfer,  16  C.  B.  401,  in  this  court  (though  conflicting  with  the 
decision  of  IFarhurg  v.  Tucker,  5  Ellis  &  B.  ;^S4,  in  the  Queen's  Bench),  to  hold  that 
the  plaintiffs'  demand  fell  within  the  IT^th  section  of  the  12  &  13  Vict.  c.  106,  and 
that  the  certificate  was  a  good  bar. 

But  it  was  contended,  on  the  part  of  the  plaintiffs,  that  the  guarantee,  being 
revocable  at  any  time,  at  the  option  of  the  defendant,  bj'  the  giving  of  notice  in 
writing  to  the  plaintiffs,  was  not  within  the  statute,  for  two  reasons, — first,  that 
the  bankrupt  could  not  properly  be  said  to  be  "under  a  liability,"  seeing  that  he 
might,  if  he  pleased,  preclude  all  liability,  by  gi'v'ing  notice  to  determine  it, — secondly, 
that  the  plaintiffs  would  not  have  lieen  allowed  by  the  court  of  bankruptcy  to  make 
any  claim,  inasmuch  as  it  would  be  idle  to  allow  anything  in  respect  of  a  claim  which 
the  bankrupt,  or,  perhaps  his  assignees,  might  nullify  instanter,  by  giving  the  requisite 
notice. 

It  must,  however,  be  observed,  that  it  might  well  be,  that,  between  the  time  of 
the  filing  of  the  petition,  and  the  time  when  notice  could  be  effectually  given  to  the 
plaintiffs,  a  liability  might  accrue  by  reason  of  a  deliveiy  of  goods  to  the  principal 
debtor,  which  the  bankrupt  might  be  called  on  to  satisfy,  on  the  contingency  of  the 
principal  debtor  failing  to  pay  the  price  of  the  goods.  Aud  from  any  such  contingent 
liabilitv,  [759]  according  to  Young  v.  IFinter,  it  was  the  intention  of  the  statute  to 
free  the  banki'upt.  This  can  only  be  done  by  rendering  his  certificate  a  bar  to  all 
claims  under  the  guarantee. 

As  to  the  difficulty  that  the  right  of  the  creditor  to  claim  in  respect  of  goods 
which  might  be  supplied  after  the  bankruptcy,  and  so  to  compete  with  the  other 
creditors,  "might  depend  on  the  caprice  of  the  bankrupt  as  to  whether  he  would  or 
would  not  revoke  the  guarantee,  the  answer  is,  that  the  court  of  bankruptcy  may,  on 
that  cjround,  fix  the  amount  of  the  claim  at  a  nominal  sum,  unless  it  appears  that 
therehas  been  already  a  delivery  of  goods  for  which  the  bankrupt  may  be  liable  in 
the  event  of  the  principal  debtor's  failing  to  pay  for  them. 

For  these  reasons,  we  are  of  opinion  that  the  defendant  Nathan  Langlands  has  a 
good  defence  to  the  action, 

.Judgment  accordingly  (a). 

[760]     Jessie  Dollen,  Administratrix  of  Silas  Dollen,  Deceased,  v.  Wili.lvm 

B.\TT.     June  7th,  1858. 

[S.  C.  27  L.  J.  C.  P.  281  ;  4  Jur.  N.  S.  83.5.] 

C.  leased  premises  to  the  defendant,  reserving  rent  to  herself,  her  executors,  adminis- 
trators, and  assigns,  with  covenants  by  the  lessee  to  pay  the  rent  and  to  yield  up 
the  premises  at  the  expiration  of  the  term  to  C.  her  executors,  adniinistratoi-s,  and 
assigns.  C.  afterwards  by  lease  and  release  con\e\'ed  the  revei-sion  to  I),  and  another 
in  trust  for  the  wife  of  the  defendant, — the  deed  containing,  amongst  other  things, 
a  power  to  the  trustees  to  receive  and  retain  their  trust  expenses.  The  defendant 
underlet  the  premises,  and  received  the  rent,  the  trustees  never  interfering,  but, 
on  the  contrary,  assenting  to  his  so  receiving  it  on  behalf  of  his  wife,  the  cestui 
que  trust.  Certain  expenses  were  incurred  in  relation  to  the  trust.  D.,  the  sur- 
viving trustee,  died,  leaving  the  plaintiff',  his  widow  aud  administratrix,  who  sued 
the  defendant  for  four  years'  rent,  three  of  which  accrued  in  the  lifetime  of  D.,  and 

(a)  Reversed  in  the  Exchequer  Chamber ;  \ide  post,  vol.  v.  p.  -597. 
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one  since  his  death.  The  defendant  pleaded  that  he  before  action  paid  the  rent 
to  his  wife,  with  the  consent  of  the  trustee  and  of  the  plaintift"  respectively  : — Held, 
that  the  facts  abo\'e  stated  afforded  no  evidence  to  sustain  the  plea,  and  that, 
whether  the  interest  of  C  in  the  premises  were  a  freehold  or  a  chattel  interest,  the 
plaintiff,  as  administratrix,  was  at  all  events  entitled  to  recover  the  arrears  of  rent 
accruing  in  the  life-time  of  the  trustee. 

This  was  an  action  for  rent  under  a  covenant.  The  declaration  stated  that  one 
Susanna  Collins,  being  possessed  of  a  certain  messuage,  dwelling-house,  garden,  and 
premises,  with  the  plots  and  parcels  of  land  thereunto  belonging,  for  a  [chattel]  term 
more  than  sufficient  to  enable  her  to  make  the  demise  and  lease  thereinafter  mentioned, 
by  deed,  dated  the  26th  of  March,  l.Si-"),  demised  the  same  to  the  defendant,  to  hold 
the  same  to  the  defendant  for  a  time  not  yet  expired,  to  wit,  for  the  term  of  twenty- 
one  years  from  the  2.5th  of  December  then  last  past,  yielding  and  paj'ing  therefore 
yearly  and  every  year  unto  the  said  Susannah  Collins,  her  executors,  administrators, 
and  assigns,  during  the  first  seven  years  of  the  said  term  the  rent  or  sum  of  171., 
and  during  the  last  fourteen  years  the  rent  or  sum  of  121.,  by  even  and  e([ual  pay- 
ments, on  the  following  days  in  the  year,  that  is  to  say,  the  2.5th  of  March,  the 
24th  of  June,  the  29th  of  Septemlier,  and  the  2.5th  of  December;  that  the  defen- 
dant did  by  the  same  deed  covenant  with  the  said  Susanna  Collins  and  her 
assigns  that  ho  the  defendant  would  well  and  truly  pay  to  the  said  Susanna  Collins 
and  her  assigns  the  aforesaid  rent  of  171.  during  the  first  seven  years  of  the  said 
term,  and  the  said  yearly  rent  of  121.  during  the  last  [761]  fourteen  years  of  the 
said  term,  according  to  the  reservation  thereof  and  the  true  intent  and  meaning  of 
the  said  covenant;  that  afterwards,  by  deed  dated  the  14th  of  August,  1S45,  the 
said  Susanna  Collins,  then  being  possessed  of  the  reversion  expectant  on  the  determina- 
tion of  the  said  term,  assigned  and  ti'ansferred  such  reversion  of  the  said  demised 
premises  to  the  said  Silas  Dollen  and  Zebulon  Page,  to  hold  unto  the  said  Silas  DoUen 
and  Zebulon  Page  for  the  residue  of  the  said  term  and  interest  of  the  said  Susanna 
Collins  therein,  whereby  they  became  possessed  of  such  reversion  ;  that  afterwards 
the  said  Zebulon  Page  died,  leaving  the  said  Silas  Dollen  him  surviving,  who  after- 
wards and  before  suit  died,  and  after  whose  death  such  administration  as  aforesaid 
was  in  due  form  of  law  granted  to  the  plaintiff,  who  thereupon,  as  such  administratrix 
as  aforesaid,  became  and  was  and  is  possessed  of  the  reveision  aforesaid,  and  entitled 
to  the  .said  rent ;  that,  after  the  death  of  the  said  Zebulon  Pago,  during  the  life-time 
of  the  said  Silas  Dollen,  a  large  sum  of  money  of  the  said  rent  of  121.,  to  wit,  the  sum 
of  481.,  for  divens,  to  wit,  three  j-ears  of  the  said  term,  became  and  was  due  and  owing 
from  the  defendant  to  the  said  Silas  Dollen,  and  was  still  in  arrear  and  unpaid  ;  and 
that  afterwards,  and  after  the  plaintiff  became  pos.sessed  as  aforesaid,  and  before 
suit,  a  f\nther  large  sum  of  the  aforesaid  rent  of  121.,  to  wit,  the  sum  of  121.,  for  one 
year's  rent,  became  and  was  due  and  payable  from  the  defendant  to  the  plaintifT  as 
adrainistratiix  as  aforesaid,  and  still  was  in  arrear  and  unpaid,  contrary  to  the  said 
covenant:  and  the  plaintift',  as  such  administratrix  as  aforesaid,  claimed  .501. 

The  defcnd.-int  pleaded, — first,  that  the  saiil  Susannah  Collins  was  not  pos.sessed 
of  the  said  dciuisod  premises  for  a  term,  as  in  the  declaration  alleged, — secondly,  that 
the  said  Susanna  Collins  difl  not  assign  [762]  and  transfer  the  said  rexersion  to  the 
said  Silas  Dollen  and  Zelmlun  Page,  as  in  the  dccl.iration  alleged,  —  thirdly,  for  defence 
on  cipiitable  grounds,  that,  in  and  by  the  said  deed  in  the  declaration  mentioned  in 
that  behalf,  the  said  Susanna  Collins  assigned  and  transferred  the  said  reversion  unto 
and  to  the  use  of  the  said  Silas  Dollen  and  Zebulon  Page,  in  trust,  after  the  decease 
of  the  said  Susanna  Collins,  for  Christian  Patt,  the  wife  of  the  defendant,  for  the  term 
of  her  natural  life  ;  that  the  rent  for  which  this  action  is  brought  accrncd  afier  the 
decease  of  the  said  Susanna  Collins  ;  and  that  he,  the  defendant,  before  .action,  paid 
the  said  rent  to  the  said  Christian  Patt,  with  the  consent  of  the  said  Silas  Dollen  and 
the  ])laintift'  i-ospoctively. 

The  [)laintitr  joined  issue  on  each  of  these  pleas. 

The  cause  was  tried  before  AN'illes,  J.,  at  the  last  Spring  Assizes  for  the  county  of 
Somerset,  when  the  facts  which  appeared  in  evidence  were  as  follows  : — On  the  (ith 
of  March,  1845,  Susanna  Collins, — the  natin'e  of  whose  interest  in  the  premises  did 
not  very  distinctly  .appear, — granted  to  William  Batt  (the  defendant)  a  lease  of 
certain  premises  at  Ashill,  in  the  county  of  Somerset,  for  twenty-ono  years  from  the 
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25th  of  December  then  last :  reddendum  to  the  lessor  "her  executors,  administrators, 
and  assigns,"  during  the  first  seven  years  of  the  term  the  yearly  rent  of  171.,  and 
during  the  last  fourteen  years  the  yearly  rent  of  121.,  payable  quarterly.  The  lease  con- 
tained a  covenant  by  the  lessee,  for  himself,  his  heirs,  executors,  adniini.strators,  and 
assigns,  with  the  lessor,  "  her  executors,  administrators,  and  assigns,"  to  pay  the  rent  to 
her,  "  her  executors,  administrators,  and  assigns,"  to  pay  taxes,  to  repair,  &c.,  and  also 
a  covenant  that  the  lessee,  his  executors,  administrators,  and  assigns,  should  and  would 
at  the  expiration  of  the  term  peaceably  give  and  yield  [763]  up  possession  of  the 
said  hereditaments  to  the  lessor,  "  her  executors,  administrators,  and  assigns,  or  to 
whom  she  or  they  should  direct  and  appoint." 

On  the  14th  of  August  in  the  same  year,  Susannah  Collins,  by  lease  and  release 
and  grant,  conveyed  the  premises,  "  together  with  all  rights,  &c.,  thereto  belonging 
or  appertaining ;  and  all  reversions  and  remainders,  rents,  and  profits  thereof  ;  and 
all  the  estate,  right,  title,  interest,  use,  tiust,  term  and  terms  of  years,  property, 
possibilit}%  claim,  and  demand  whatsoever,  both  at  law  and  in  ecjuity,  of  her,  the  said 
Susanna  Collins,  of,  in,  or  to  the  same  ;  and  also  all  deeds,  evidences,  and  writings 
whatsoever  relating  to  the  said  hereditaments  and  premises,  now  in  the  possession  or 
power  of  the  said  Susanna  Collins," — to  the  use  of  Silas  Dollen  (the  husband  of  the 
plaintitt)  and  Zebulon  Page,  their  heirs  and  assigns  foi'  ever,  upon  trust  to  pay  and 
apply  the  rents,  issues,  and  profits  of  the  said  hereditaments  and  premises  unto,  or  to 
permit  and  suft'er  the  same  to  be  received  by,  the  said  Susanna  Collins  and  her  assigns 
for  and  during  the  term  of  her  natural  life  :  and,  from  and  after  her  decease,  in  trust 
for  Christian  Batt  (the  wife  of  the  defendant)  and  her  assigns  for  and  during  the  term 
of  her  natural  life,  provided  she  so  long  continued  a  widow,  in  case  of  the  death  of  the 
said  William  Batt,  her  said  husband  ;  and,  from  and  after  her  decease,  in  trust  for  the 
said  William  Batt  and  his  assigns  for  and  during  the  term  of  his  natural  life  ;  and, 
from  and  after  the  several  deceases  of  the  said  Christian  Batt  and  William  Batt,  or 
in  case  the  said  Christian  Batt  should  survive  her  said  husband  and  marry  again,  then 
in  trust  for  John  Collins  Batt  (son  of  the  said  William  Batt  and  Christian  his  wife), 
his  heirs  and  as.signs  for  ever,  subject  nevertheless  to  and  charged  with  the  payment 
of  a  sum  of  51.  a  piece  to  each  of  his  lirothers  and  sisters  who  should  be  then  [764] 
living;  and,  in  case  the  said  John  Collins  Batt  should  depart  this  life  in  the  life-time 
of  his  said  father  or  mother,  then  in  trust,  as  to  the  before-mentioned  hereditaments 
and  premises,  for  all  and  every  the  child  and  children  of  them  the  said  William 
Batt  and  Christian  his  wife,  equally  between  and  amongst  them,  share  and  share  alike, 
as  tenants  in  common,  and  not  as  joint-tenants  ;  and,  in  default  of  all  such  issue,  then 
in  trust  for  the  said  William  Batt,  his  heirs  and  assigns  for  ever.  The  deed  also 
contained  a  clause  inipowering  each  of  the  trustees  "  to  receive  and  retain  his  trust 
expenses." 

Zebulon  Page,  one  of  the  trustees,  died  in  1851  ;  and,  in  December  of  that  }'ear, 
Susanna  Collins  also  died,  having  in  her  life-time,  but  after  the  execution  of  the  deed 
of  gift  above  set  out,  executed  an  assignment  (for,  as  was  said,  a  valuable  consideration,) 
of  the  premises  in  question  to  one  Winter.  Winter  claiming  to  be  entitled  to  the' 
premises  under  this  assignment,  Silas  Dollen,  the  surviving  trustee  under  the  deed 
of  August,  1845,  and  the  defendant,  consulted  Messrs.  Trenchard,  solicitors,  of  Taunton, 
and  they,  by  arrangement  with  the  solicitor  acting  for  Winter,  caused  a  case  to  be 
stated  for  the  opinion  of  counsel.  The  opinion  proved  in  favour  of  the  claim  of  Winter  : 
but  the  defendant  declined  to  be  bound  by  it,  and  defended  an  action  brought 
by  Winter,  and  succeeded  in  establishing  the  deed  of  August,  1845,  Winter  failing 
to  prove  that  the  assignment  under  which  he  claimed  was  made  for  a  valuable 
consideration. 

Messrs.  Trenchard's  bill  of  costs  against  Silas  Dollen,  as  trustee,  upon  this  occasion, 
amounted  to  191.  13s.  lid.  Dollen  sent  Messrs.  Trenchard's  bill  to  Batt,  who  declined 
to  pay  it,  alleging  that  the  charges  were  exorbitant.  Dollen,  being  pressed  for  pay- 
ment, handed  over  to  Messrs.  Trenchard  the  title-deeds  of  the  trust  property,  telling 
them  that  they  should  hold  them  as  secu-[765]-rity  ;  and  he  gave  notice  to  Batt's 
under-tenant  to  pay  rent  to  him  (Dollen),  and  was  proceeding  to  enforce  his  demand 
when  he  died. 

After  the  death  of  Silas  Dollen,  Messrs.  Trenchard  demanded  the  amount  of  their 
bill  from  Mrs.  Dollen,  his  widow  and  administratrix  ;  and,  as  the  only  means  of  putting 
herself  in  funds  to  meet  that  demand,  the  present  action  was  brought  to  recover  four 
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years'  rent  under  the  lease, — three  accruing  in  the  life-time  of  Silas  Dollen,  the 
surviving  trustee  under  the  deed  of  August,  1845,  and  one  since  his  death. 

It  appeared  that  Silas  Dollen  had  never  interfered  with  the  property  or  received 
any  rent,  hut  that  the  rent  had  been  always  received  by  Batt  from  the  luider-tenant, 
Dollen  saying  that  he  might  as  well  keep  it ;  and  there  was  evidence,  that,  after  the 
death  of  Dollen,  the  plaintiff  had  said  that  she  meant  to  do  precisely  as  her  husband 
had  done. 

On  the  part  of  the  defendant  it  was  contended  that  the  plaintiff  was  not  entitled 
to  recover,  inasmuch  as  there  was  no  evidence  to  shew  that  the  reversion  in  Susanna 
Collins  was  a  chattel  reversion,  .so  as  to  pass  to  the  plaintitt'  as  adniinistratri.x  of  the 
surviving  trustee  ;  and  also  that  the  tliird  plea  was  proved. 

A  verdict  was  found  for  the  plaintitt',  which  by  consent  of  her  counsel  was  taken 
for  the  amount  of  Messrs.  Trenchard's  bill,  subject  to  taxation  ;  and  leave  was  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  the 
plaintiff  failed  to  prove  the  title  put  in  issue  by  the  Hrst  and  second  pleas  ;  or  to  enter 
a  verdict  for  the  defendant  on  the  third  issue,  on  the  ground  that  the  evidence 
sustained  the  third  plea;  or  to  reduce  the  damages  to  121.,  the  amount  of  one  year's 
rent  under  the  lease,  on  the  ground  that  the  thii-d  plea  was  proved  as  far  as  regarded 
the  rent  accruing  in  the  life-[766]-time  of  the  trustees  Silas  Dollen, — with  power  to 
the  court  to  make  any  amendments  in  the  declaration  which  they  might  think 
necessary  and  proper ;  and  leave  to  the  defendant  to  add  a  general  plea  of  payment. 

Kingdon,  in  Easter  Term  last,  obtained  a  rule  calling  upon  the  plaintitt'  to  shew 
cause  why  the  verdict  on  the  third  plea  should  not  be  set  aside,  and  instead  thereof 
a  verdict  be  entered  for  the  defendant,  pursuant  to  the  leave  reserved,  on  the  ground 
that  there  was  evidence  for  the  jury  in  support  of  the  whole  of  that  plea ;  or  why  the 
damages  should  not  be  reduced  to  121.,  on  the  ground  that  the  whole  of  the  third  plea 
was  provetl,  except  as  to  the  last  year's  rent ;  or  why  a  nonsuit  should  not  be  entered, 
pursuant  to  the  like  leave,  on  the  ground  that  the  plaintitt'  failed  to  prove  the  title 
put  in  issue  by  the  Krst  and  second  pleas, — the  plaintitt'  to  be  at  liberty  to  contend, 
if  necessaiy,  upon  the  argument  of  the  rule,  that  judgment  should  be  entered  for  him 
on  such  third  plea  non  obstante  veredicto. 

Prideaux  now  shewed  cause.  This  action  is  brought  to  recover  four  years'  rent 
under  a  lease  granted  by  Mrs.  Susanna  Collins,  to  the  defendant, — three  of  which 
accrued  in  the  life-time  of  Silas  Dollen,  the  fourth  since  his  death.  It  was  objected 
on  the  pai't  of  the  defendant,  that  the  declaration  is  framed  as  upon  a  chattel  rever-sion, 
whereas  there  was  no  evidence  that  it  was  a  chattel  interest.  That,  however,  is  an 
illegitimate  infer'ence  fr-om  the  decisions  that  the  woi'ds  "(lui'ing  the  ter-m  "  in  the 
i-eddendum  ai'e  of  such  for-ce  arifl  elKcacy  that  the  words  "  executor's  and  administi-ators  " 
may  be  rejected  as  sui-plusage,  arrd  the  rent  will  go  to  the  person  entitled  to  the 
reversion.  The  lease  corr-[767]-tains  a  covenant  to  pay  the  rent,  arrd  at  the  expiration 
of  the  term  to  yield  up  the  premises,  to  the  lessor,  "  her  executor's,  admirristr-ator-s, 
and  assigns."  It  is  true,  the  assignment  from  Mrs.  Collirrs  to  the  trirstees  purpor-ts 
to  deal  with  the  propei'ty  as  if  it  were  a  freehold  of  inhcritarrce.  It  is,  however,  a 
mei'e  giant,  which  will  convey  a  chattel  irrterest  as  well  as  a  fr'oehold.  However 
reserved,  the  rerrt  follows  the  i-eversiorr.  The  loading  case  upon  this  sultject  is 
Sacheverell  v.  Fmj;/att,  2  Wms.  Sarurd.  ;!67  a.,  2  Lev.  l.'J,  Sir  T.  Kaym.  213,  I  Vent. 
148, 161,  2  Keble,  7Uy,  819,  t<:V.i,  tS.'59.  Thei-e,  oire  seised  in  fee  let  for  years,  r-eser-ving 
I'cntduriirg  the  ter'irr,  to  the  lessor',  Iris  cxecutor-s,  admiiristr'ator-s,  and  assigns,  arrd  the 
lessee  covcrrantcMl  to  pay  it  accor-dirrgly,  and  the  lessor'  devised  the  rever-siorr,  and 
died  :  it  was  held  that  the  reversion  was  good  to  contirrire  the  r-errt  dur'ing  the  whole 
ter'm,  arrd  that  the  devisee  shorrld  have  an  actioir  of  coverrairt  for'  the  rrorr-])ayment  of 
it.  In  the  rrote  (7)  irr  2  Wms.  Saurrd.  371,  it  is  .said  :  "Irr  the  r'cpor't  of  this  case  in 
1  Verrt.  IGI,  Loi-d  Ilale  delivers  the  opirriorr  of  the  cour't  ])r'etty  much  at  length,  arrd 
lays  down  some  useful  rules  r-especting  the  reservatioir  of  the  leirt.  He  said,  that, 
where  the  i-eservatioir  of  the  rerrt  is  genei'al,  the  law  dir'ccts  accor'dirrg  to  the  intent 
[interest^  ]  arrd  the  iratui'e  of  the  thing  demised.  As,  if  tenarrt  in  tail  makes  a  lease  for 
year's  render-irrg  r'cirt  to  him  arrd  his  heir's,  the  r'cnt  shall  go  to  the  heir'  irr  tail  alorrg  with 
the  r-eservatiorr ;  for-,  the  law  rrscs  all  irrdustr-y  iinagiirable  to  eorrfor'm  the  r'cser'vation  to 
the  estate.  So,  wher-e  tcrrairt  for  life,  the  I'crrrainder  over-  to  several  by  linritation  of 
uses,  with  power  to  make  leases,  demises,  rorrdorirrg  rent  to  him,  his  heirs  arrd  assigns, 
it  shall  be  adjrrdgcd  to  him   irr   r'einairrilcr' :    H'liillock's  ciisc,  8  Co.    liep.  70  b.     So,  if 
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lessee  for  one  hundred  years  make  a  lease  for  fifty  j'eais,  rendering  rent  to  him  and 
his  heirs  during  the  term,  it  shall  go  to  the  executor.  So,  where  a  [768]  copyholder 
by  license  leases,  rendering  rent  to  him  and  his  wife  during  their  lives,  and  to  his 
heirs,  where  by  the  custom  the  wife  has  her  free-bench,  the  wife  shall  have  the  rent  as 
incident  to  the  reversion,  though  not  party  to  the  lease  ;  for,  the  reversion,  if  possible, 
will  attract  the  rent  to  it.  So,  if  tenaut  in  tail  to  him  and  the  heirs  male  of  the  body 
of  his  father,  lets  the  land,  rendering  rent  to  him,  his  heirs  and  assigns,  the  rent  shall 
go  to  the  heir  male  of  the  bodj'  of  hi.s  father,  though  he  be  not  heir  to  the  lessor ; 
for,  it  is  incident  to  the  reversion  :  t'other  v.  ilerrick,  Hardr.  91,  95.  But  a  man  may 
reserve  a  rent  to  himself  for  his  life,  and  a  different  rent  to  his  heir :  Co.  Litt.  213  b., 
214  a."  [Byles,  J.  You  are  quite  safe  if  you  make  the  reservation  to  the  lessor,  his 
heirs,  executors,  administrators,  and  assigns.]  Yes ;  and  it  is  at  least  doubtful,  if 
you  do  not.  In  IFooton  v.  Edwin,  12  Co.  Kep.  36,  one  Hawes,  seised  in  fee  of  a 
messuage,  &c.,  demised  for  a  term,  resei'ving  rent  to  himself  and  his  assigns,  and  it 
was  adjudged  that  by  this  reservation  the  heir  should  not  have  the  rent,  for  that  the 
reservation  was  made  to  the  father,  his  executors  and  assigns,  and  not  to  his  heirs, 
&c.  :  and  the  court  said  that,  in  a  case  of  replevin,  inter  Ekhmond  and  Butcher,  the 
case  was  that  Butcher  avowed  for  rent,  as  heir  to  his  father,  upon  a  demise  made  by 
his  father  of  certain  lands  for  twenty-one  years,  by  these  words  "  reddendo  et  solvendo 
proinde  durante  pnedicto  termino  21  annorum  pnefato  (fratri),  executoribus  et 
assignatis  suis,  101.  legalis  moneta'  Anglia;,  &c.,  at  festam,  &c. ;"  and  it  was  adjudged, 
that,  by  this  reservation,  the  heir  should  not  have  the  rent,  for  that  the  reser\'ation 
was  made  to  the  father,  his  executors  and  assigns,  and  not  to  his  heirs,  &c.  That 
case  is  peihaps  not  law  at  the  present  day ;  but  it  is  an  authority  to  shew  that  the 
inclination  of  the  courts  then  was,  that,  if  you  reserve  the  I'ent  expressly,  you  must 
[769]  do  it  correctly.  [Williams,  J.  The  only  question  here  is,  whether,  looking 
at  the  lease,  we  must  not  presume  that  the  rent  is  reserved  according  to  the  real 
quality  of  the  estate.]  The  reversion  is  by  the  language  of  the  lease  admitted  to  be 
a  chattel  reversion  :  and,  if  so,  the  plaintiff,  as  administratrix,  is  entitled  to  recover 
tlie  whole  four  j-ears'  rent :  but,  as  to  the  three  years  which  accrued  in  the  life-time 
of  Silas  Dollen,  that,  at  all  events,  would  be  personalty.  Then,  as  to  the  other 
branches  of  the  rule, — there  was  no  evidence  of  any  payment  made,  nor  of  any  assent 
on  the  part  of  the  trustee  or  of  the  plaintiff  to  the  defendant  receiving  and  letaining 
the  rent,  so  as  to  negative  the  right  of  the  trustee  or  his  personal  representative  to 
look  to  the  rent  foi'  re-payment  of  the  necessary  disbursements  on  account  of  the 
trust. 

Kingdon,  in  support  of  the  rule.  There  is  no  evidence  that  this  was  a  chattel 
interest ;  and,  at  all  events,  if  the  lease  afforded  any  such,  it  is  rebutted  by  the  deed 
of  the  14th  of  August,  lt<45,  which  treats  the  interest  as  freehold.  No  doubt,  the 
use  of  the  word  "  heirs "  or  "  executors "  is  not  conclusive  :  the  rent  follows  the 
reversion.  The  rule  is  well  laid  down  in  1  Williams's  Executors,  5th  edit.  730 : 
"  When  a  man  seised  in  fee  makes  a  gift  in  tail,  or  lease  for  life  or  for  j-ears,  reserving 
rent,  the  whole  rent  which  becomes  due  after  his  death  shall  go  with  the  reversion 
(as  an  incident  thereof)  to  his  heir,  and  not  to  the  executor ;  for,  since  during  the 
continuance  of  the  particular  estate  the  reversioner  loses  the  profits  of  the  land,  the 
rent  ought  to  be  paid  to  him  as  a  compensation  for  the  loss  :  Co.  Litt.  47  a.  ;  Cother  v. 
Merrick,  Hardr.  95 ;  3  Bac.  Abr.  62,  Executors  (H.  3) :  and,  though  the  rent  should 
be  expressly  reserved  to  the  lessor,  his  executors  and  assigns,  without  naming  the 
heir,  the  executors  cannot  have  it,  being  strangers  [770]  to  the  reversion,  which  is 
an  inheritance  :  Co.  Litt.  47  a.  Whether  the  heir  shall  have  it,  though  not  mentioned, 
or  it  shall  altogether  determine  by  the  lessor's  death,  the  cases  are  discordant :  see 
notes  (2)  and  (3)  to  Sacheverdl  v.  Froc/ijatt,  2  Saund.  3(>7  b.,  where  all  the  authorities 
are  collected.  But,  if  the  rent  be  reser\-ed  during  the  term  to  the  lessor,  his  executors, 
administrators,  and  assigns,  the  heir  or  devisee  shall  have  it :  ibid.  On  the  other 
hand,  if  a  lessee  for  years  makes  an  underlease,  reserving  rent,  the  rent  accruing  after 
his  death  shall  go  to  his  executor  or  administrator,  and  not  to  his  heir,  even  though 
the  reservation  were  to  him  and  his  heirs,  during  the  term,  without  mentioning  the 
executors  :  2  Wms.  Saund.  371,  n.  (7)  to  Sacheverdl  v.  Froggatt.  In  these  cases,  if  the 
personal  representative  sues  the  uuderlessee  for  rent  due  since  the  death  of  the  testator 
or  intestate,  it  must  be  alleged  that  he  had  a  chattel  interest ;  otherwise  it  shall  be 
intended  that  he  was  seised  in  fee,  and  then  the  rents  belong  to  the  heir,  and  not  to 
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the  executor  or  administrator  :  Xoiris  v.  Elsworth,  1  Freem.  463."  The  nature  of  the 
interest  is  not  controlled  by  the  use  of  the  word  "  executors."  Primii  facie,  where  a 
man  grants  a  lease,  the  presumption  is  that  he  is  seised  in  fee  ;  though  the  lessee 
would  not  be  estopped,  even  where  words  denoting  a  freehold  interest  are  used,  from 
shewing  that  it  was  a  chattel  interest  only.  Thus,  in  Doc  d.  Strode  v.  Seuhn,  2  C.  M. 
&  R.  728,  a  lessee  for  years  covenanted  to  pay  the  rent  to  the  lessor,  his  heirs  and 
assigns,  and  also  to  deliver  up  possession  of  the  demised  premises  at  the  expiration  of 
the  term  to  the  lessor,  his  heirs  and  assigns  :  in  an  action  of  ejectment  brought  by  the 
devisee  of  the  lessor  against  the  assignee  of  the  lessee,  after  the  expiration  of  the  term, 
to  recover  possession  of  the  premises,  it  was  held  that  the  assignee  was  not  estopped 
by  such  covenant  from  shewing  that  the  lessor  was  only  tenant  [771]  for  life  of  the 
premises  demised.  It  being  urged  in  aigument  there  that  the  defendants  could  not 
be  allowed  to  set  up  the  defence  of  estoppel  contrary  to  the  words  of  the  covenant  in 
the  lease,  to  give  up  the  possession  of  the  premises  to  the  lessor,  his  heirs  and  assigns, 
and  that  they  could  not  be  allowed  to  set  up  an  interest  contrary  to  an  express 
covenant, — Parke,  B.,  asks,  "  Is  there  any  case  which  establishes  that  the  words  of 
such  a  covenant  make  any  difference  ]  Who  could  have  sued  for  a  breach  of  this 
covenant  for  not  giving  up  possession  at  the  end  of  the  term  1  It  was  not  a  covenant 
running  with  the  land,  and  therefore  the  heir  could  not  sue.  This  lease  does  not 
operate  as  an  estoppel,  because  Col.  Strode,  having  a  life-estate,  had  a  right  to  grant 
•A  lease  for  twenty-one  years,  determinable  upon  his  life,  and  therefore  an  interest 
passed  ;  and,  where  an  interest  passes,  there  is  no  estoppel."  In  Berry  v.  While, 
Sir  O.  Bridgman,  82,  103,  it  is  said  :  "  Another  reason  which  may  be  given  why  this 
reservation  to  Sir  Koljert,  his  heirs  and  assigns,  mav  be  good  is,  the  words  heirs  and 
assigns  do  not  denote  any  person  certain,  as,  if  he  had  reserved  it  to  his  wife  or 
daughter,  or  the  like,  but  properly  intend  only  the  duration  of  the  estate  in  the  rent, 
that  is,  so  long  as  the  estate  lasts,  and  so  reddendo  to  him,  his  heirs  and  assigns. 
l)urante  termino  priedicto  is  no  more  than  reddendo  durante  tcrmino  prtedicto," — a 
doctrine  adopted  in  the  judgment  of  this  court  in  Greenamiy  v.  Hurt,  14  C.  B.  340,  352. 
It  is  submitted,  therefore,  that  the  evidence  did  not  sustain  the  issues  on  the  first  and 
second  pleas.  As  to  the  third  plea,  there  was  abundant  evidence  to  support  it.  It 
was  proved  that  Silas  Dollen  never  interfered  in  his  life-time,  nor  did  the  plaintiff 
after  his  death.  The  defendant  was  allowed  to  receive  the  rent  from  the  under-tenant 
as  a  sort  of  agent  of  his  wife.  If  there  l)e  any  difficulty  as  to  the  form  of  the  plea, 
that  may  be  obviated  by  the  [772]  addition  of  a  common  plea  of  payment,  pursuant 
to  the  leave  reserved  to  the  defendant  at  the  trial. 

CoCKiiUKN,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The 
plaintiff,  a.s  administratnx  of  her  deceased  husliand,  sues  the  defendant  for  four  years' 
rent  alleged  to  be  due  under  a  lease  made  by  Mrs.  Collins,  who  some  time  after  the 
making  of  the  lease  conveyed  the  property  to  Silas  Dollen  and  Zebulon  Page,  as 
trustees,  for  the  benefit  of  Christian  Batt,  the  wife  of  tlie  lessee.  During  the  first 
three  years  in  res])ect  of  which  the  rent  was  claimed,  tiie  husband  of  the  plaint ifi'  was 
living :  during  the  last  year  he  was  dead,  and  the  plaintiff  was  acting  as  his  adminis- 
tratrix. It  is  necessaiy  to  distinguish  between  these  two  periods.  As  regards  the 
first  three  years,  the  defendant  says  that  Dollen,  the  deceased  trustee,  allowed  him, 
instead  of  paying  the  rent  to  him,  to  apply  it  to  the  purposes  of  the  trust,  and  to  deal 
with  it  as  he  thougiit  pi'oper,  he  being  substantially  the  cestui  que  trust.  That  is  a 
question  upon  the  evidence  ;  and  I  am  of  opinion  that  the  evidence  does  not  go  the 
length  of  what  is  contended  foi'  by  the  defendant.  It  is  true  that  Dollen,  to  save 
himself  trouble,  instead  of  calling  upon  the  lessee  to  pay  him  the  rent,  permitted  iiim 
to  retain  it.  But  I  am  clearly  of  opinion  that  there  is  notliiug  in  the  evideniHi  wiiich 
amounts  to  payment,  even  if  there  had  been  a  plea  of  payment  upon  the  reeoiil  ;  nor 
anything  amounting  to  a  dispensation  on  the  part  of  the  trustee,  oi-  abandonment  of 
his  right  to  call  for  the  rent  to  in<lenuiify  him  against  any  expenses  he  might  incur  in 
carrying  out  the  ti'usts.  That  being  so,  it  follows  that  tiie  plaintilV  is  entitled  to 
recover  in  respect  of  the  three  years,  irrespectively  of  the  question  whether  this  was 
a  freehold  or  a  chattel  interest ;  the  rent  for  that  period  being  a  fruit  fallen  in  the  life- 
time of  the  intestate,  [773]  which  would  pass  to  his  administratrix.  It  is  only  upon 
the  supposition  that  that  is  an  erroneous  view  that  the  other  question  becomes 
material,  because,  if  Dollen  had  dispensed  with  the  payment  of  this  rent  by  the 
defendant,  the  question  would  then  have  arisen  whether  -Sirs.  Dollen,  as  his  adminis- 
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tratrix,  was  entitled  to  receive  the  rent  for  the  last  year  ;  and  that  would  depend 
upon  whether  the  property  was  freehold  or  leasehold.  AVe  have  before  us  two 
documents  which  are  not  consistent.  The  lease  from  Mrs.  Collins  to  Batt  shews  a 
chattel  interest :  it  demises  the  premises  for  a  certain  term,  reserves  rent,  &c.,  and 
provides  for  the  rendering  up  of  the  premises  at  the  expiration  of  the  term,  not  to  the 
heirs  of  the  lessor,  but  to  her  "executors,  administrators,  and  assigns."  It  clearly, 
therefore,  purports  to  be  only  a  chattel  interest.  But  it  is  true,  that,  in  the  instrument 
by  which  Mrs.  Collins  conveys  to  the  trustees  for  Mrs.  Batt,  she  professes  to  deal 
with  the  estate  as  a  freehold  estate  ;  and  she  has  recourse  to  a  deed  appropriate  to  the 
passing  of  a  freehold  interest.  The  question  i.s,  what  inference  are  we  to  draw  from 
the  ert'ect  which  is  to  be  given  to  both  those  instiuments.  Where  there  are  two 
presumptions,  the  stronger  one  must  prevail.  In  the  one  case,  Mrs.  Collins  appears 
to  be  dealing  with  the  property  as  a  chattel  interest ;  in  the  other  as  a  freehold  :  and 
certainly  the  presumption  is  stronger  in  favor  of  that  construction  which  cut.s  down 
the  party's  interest,  than  of  that  which  enlarges  it.  Therefore,  if  we  are  wrong  upon 
the  first  point,  still  I  think  we  are  clearly  justified  in  concluding  that  this  was  a 
chattel  interest  only,  and  that  consequently  the  plaintiff  is  entitled  to  recover  the  last 
year's  rent.  It  might  in  one  event  be  necessary  to  amend  the  declaration  :  and,  if  it 
be  proposed  to  cairy  the  case  further,  we  will  amend  accordingly.  I  entertain  a  clear 
opinion  that  the  evidence  does  not  justify  us  in  concluding  that  [774]  Dollen  had 
done  anything  to  divest  himself  of  the  right  to  enforce  payment  of  the  rent  by  Batt. 
And  Mrs.  Dollen,  his  administratrix,  has  done  nothing  to  disentitle  her  to  recover  the 
first  three  years'  rent  certainly,  and  probably  the  fourth.  Upon  the  whole,  therefore, 
I  am  of  opinion  that  the  plaintirt  is  entitled  to  retain  the  verdict. 

Williams,  J.  I  am  of  the  same  opinion.  The  case  is  a  somewhat  singular  one. 
It  is  in  ert'ect  an  action  by  a  landlord  against  a  tenant,  the  landlord  Iteiug  trustee 
for  the  tenant  in  respect  of  the  rent  for  the  recovery  of  which  the  action  is  brought. 
Some  confusion  has  been  unnecessarily  introduced  into  the  case  by  forgetting  the 
precise  position  of  the  parties,  and  treating  it  as  one  where  the  cestui  que  trust  has 
been  permitted  to  receive  the  rents  and  profits  of  the  trust  estate.  That  is  altogether 
a  mistake  :  Dollen  had  no  right  to  the  rent  reser\ed  by  the  underlease  ;  he  was  only 
entitled  to  the  rent  reserved  hy  the  lease  granted  to  Batt  by  Mrs.  Collins,  as  trustee 
for  the  wife  of  the  defendant,  the  lessee.  Then  it  is  said  that  there  was  some  equity 
on  the  part  of  the  wife,  to  prevent  the  trustee  from  paying  the  money  to  the  husband, 
which  otherwise  it  would  have  been  his  duty  to  do.  A  lease  was  put  in,  and  an 
assignment :  and  the  question  arises,  whether  the  interest  which  the  reversioner  had 
was  fieehold  or  chattel.  On  that  I  must  confess  I  feel  very  considerable  difficulty. 
The  presumption  of  law  is,  where  the  lease  is  silent,  that  the  interest  is  freehold. 
The  terms  of  this  lease  are  inconsistent  with  a  reversion  in  fee  :  the  rent  is  reserved 
to  the  lessor,  her  executors,  administrators,  and  assigns,  and  not  to  the  heir :  there 
are  also  covenants  therein  which  would  not  exist  in  the  case  of  a  freehold  reversion. 
I  quite  agree  with  the  argument  urged  by  Mr.  Kingdon,  that  these  expres-[775]-sion3 
in  the  lease  are  not  binding  so  as  to  alter  the  rights  of  the  parties.  But  that  is  not  the 
question  here :  the  question  is,  whether  they  aftbrd  any  evidence  of  the  nature  and 
quality  of  the  reversion.  If  there  had  been  nothing  else  in  the  case,  I  should  have 
thought  that  the  ordinary  principle  of  law  was  rebutted,  and  that  the  reversion  was  a 
chattel  interest.  But,  when  the  lessor  comes  to  assign  her  reversionary  interest,  she 
deals  with  it  as  one  of  inheritance  ;  and  thus  we  are  driven  back  to  the  original  pre- 
sumption. I  have  great  difiiculty  in  saying  that  there  is  anything  on  the  face  of  this 
case  to  induce  me  to  infer  that  this  was  a  chattel  reversion.  But  it  seems  to  me  to 
be  altogether  unnecessary  to  decide  that  point,  the  plaintiff  having  consented  to  take  a 
vei-dict,  not  for  what  she  would  in  strictness  l)e  entitled  to  recover,  but  for  such  a  sum 
as  would  suffice  to  protect  her  in  respect  of  the  disbursements  of  the  trustees.  There 
is  clearly  enough  to  sustain  the  verdict  so  reduced.  Whatever  the  nature  of  the 
interest  which  passed  by  the  assignment,  the  three  yeai-s'  rent  clearly  would  go  to 
the  j)ei-sonal  representative  ;  and  that  is  more  than  enough  to  absorb  the  sum  for  which 
the  verdict  is  taken.  The  only  question  is  whether  there  is  any  answer  to  that.  The 
defendant  insists  that  there  is  already  an  answer  upon  the  record,  and  that  at  all  events 
the  plaintiff's  case  is  answered  by  the  plea  which  he  has  leave  to  add.  The  third  ple.a 
now  on  the  record  clearly  was  not  proved.  It  alleges  that  in  and  by  the  deed  in  the 
declaration  mentioned,  Susanna  Collins  assigned  and  transferred  the  reversion  unto 
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and  to  the  use  of  Dolleii  and  Page,  in  trust,  after  the  decease  of  the  said  Susanna  Collins, 
for  Christian  Batt,  the  wife  of  the  defendant,  for  life  ;  and  avers  that  the  rent  for  which 
this  action  is  brought  accrued  after  the  decease  of  the  said  Susanna  Collins,  and  that 
he,  the  defendant,  [776]  before  action  brought,  paid  the  said  rent  to  the  said  Christian 
Batt,  with  the  consent  of  the  said  Dollen  (the  surviving  trustee)  and  the  plaintift' 
respectively.  All  that  the  evidence  amounts  to,  taken  in  the  most  favourable  point  of 
view  for  the  defendant,  is  this,  that  the  trustee  said  to  the  cestui  que  trust, — or,  in 
other  words,  the  plaintiff  to  the  defendant, — "  You  need  not  pay  the  rent  to  me,  because 
I  am  your  trustee."  Good  sense  and  justice  require  that  it  should  amount,  not  to 
payment,  but  to  dispensation  of  payment.  I  therefore  think  the  action  was  properly 
brought,  and  is  maintainable  at  all  events  for  the  amount  for  which  the  verdict  is 
taken. 

Byles,  J.  I  also  am  of  opinion  that  the  verdict  was  right,  and  that  there  is  no 
ground  for  any  part  of  the  rule.  In  the  first  place,  I  think  there  is  evidence  of  a 
chattel  reversion.  Conceding  that  prima  facie  every  reversion  is  a  freehold  reversion, 
here  is  a  covenant  to  yield  up  the  premises  at  the  expiration  of  the  term  to  the 
executors  of  the  lessor.  If  the  lease  had  contained  a  recital  that  the  executors  were 
entitled  to  the  reversion,  that  would  clearly  have  been  a  lecital  of  a  chattel  interest. 
Here,  there  is  a  covenant  to  yield  up  possession  at  the  end  of  the  term  to  the  lessor, 
her  executors,  administrators,  or  assigns,  which  is  the  same  thing ;  it  is  a  statement 
liy  the  lessor  and  lessee  that  the  reversion  is  a  chattel  inversion.  I  am  not  sure  that 
there  is  not  another  piece  of  evidence,  because  Mi's.  Dollen,  speaking  of  the  rent  which 
would  have  become  payable  to  her,  said  that  she  should  treat  it  as  her  husband  had 
treated  it.  Now,  if  she  was  speaking  of  rent  which  would  come  to  her  because  she  was 
administratrix,  that  would  be  some  evidence  of  a  chattel  reversion.  On  the  other 
hand,  the  conveyance  treats  it  as  a  fi-eehold  interest,  being  a  con\'eyance  by  lease  and 
re-[777]-Iease  or  grant.  But_that  is  quite  as  consistent  with  its  being  a  chattel  interest 
as  a  freehold,  inasmuch  as  it  would  operate  a  conveyance  of  either:  and  it  may  be  that 
Mrs.  Collins,  besides  this  chattel  interest,  may  have  had  some  superior  freehold  rever- 
sion, which  this  would  be  an  apt  deed  to  convey.  Then  it  is  said  that  the  rent  has  been 
paid.  Now,  as  to  the  plea  of  payment,  I  am  not  aware  of  any  case  in  which  a  plea 
of  payment  has  been  supported  whore  it  has  been  sought  to  set  off'  an  equitalile  demand 
against  a  legal  one.  But,  independently  of  that,  the  averment  in  the  third  plea  is, 
that  the  defendant,  before  action,  j)aid  the  rent  to  Christian  Batt,  with  the  consent  of 
the  said  Silas  Dollen  and  the  plaintiilrespectively.  I  see  no  evidence  that  Dollen  ever 
assented  to  any  such  arrangement ;  but,  on  the  contrary,  it  seems  to  me  that  there 
is  strong  evidence  to  negative  that.  The  trustees  had  a  lien  upon  the  reversion,  whatovei- 
it  was,  in  the  position  of  fii'st  mortgagees.  Can  it  be  presumed  that  they  abandoned 
their  lien  for  the  debt  due,  because  they  declined  to  trouljle  themselves  with  the  receipt 
of  the  rent!  I  entirely  agiee  in  the  view  presented  by  my  Brother  Williams,  and  I 
think  that  upon  every  point  the  verdict  was  perfectly  right,  if  there  be  any  difficulty, 
that  may  be  got  rid  of  by  an  amendment. 

\\'il,r,KS,  J.  I  entii'eiy  concur  with  the  rest  of  the  com-t  in  thinking  that  this  rule 
must  be  discharged:  and,  in  fact,  the  amendment  suggested  would  at  once  make  an 
end  of  the  thing.  There  ought  to  be  a  certificate  for  costs,  because  the  verdict,  if  it 
had  ])assed  in  the  pi'oper  form,  woulil  have  been  foi'  a  sum  exceeding  I'Ol.  :  and  Mr. 
I'rideaux  ought  not,  I  think,  to  l)e  [)rejudiced  by  the  concession  made  by  hitn  at  tiic  ti-ial. 
The  rule  will  thcrofoi-c  be  clischargcd,  with  lilierty  to  the  plaiutill'to  amend  the  declara- 
tion by  alleging  a  [778]  reversion  in  Susanna  Collins  in  general  terms,  if  the  defendant 
carries  the  case  further ;  and  also  with  liberty  to  re-araend  to  a  chattel  interest,  if  the 
court  of  error  should  think  it  necessary. 

Rule  discharged  accordingly. 

KuliiN.s  r.   I'uwiCR.     June  yth,  IS58. 

[S.  C.  27  L.  J.  C.  P.  2.'-)7  ;  4  Jur.  N.  S.  810.] 

Where  a  change  of  ownershi])  in  a  British  vessel  takes  place,  by  sale  in  this  country, 
whilst  she  is  in  a  foreign  ])i)rt,  the  contract  under  which  the  ciew  shipped  is  ((|Uoad 
the  new  owner)  at  an  end  :  but,  if  one  of  the  crew  continues  to  servo  on  board  the 
vessel  at  the  request  of  an  agent  of  the  new  owner,  williont  entering  into  any  fresh 
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articles,  and  afterwards,  and  before  the  termination  of  the  contemplated  voyage, 
quits  with  the  consent  of  the  captain  appointed  by  the  new  owner,  he  may  in  an 
action  against  such  new  owner  recover  wages  pro  rata. 

This  was  an  action  for  wages  alleged  to  be  due  from  the  defendant  to  the  plaintifi' 
as  a  hired  seaman  and  mariner  of  a  vessel  of  the  defendannt  called  the  "  Constance 
Emma,"  under  and  by  virtue  of  a  certain  hiring  by  the  defendant  of  the  plaintiff  as  such 
seaman  and  mariner,  and  for  work  and  services  done  and  rendered  by  the  plaintiff  for 
the  defendant  at  his  request. 

The  defendant  pleaded, — fir.st,  never  indebted, — secondly,  a  special  plea  stating  in 
sul)stance  that  the  plaintiff  had  engaged  to  serve  as  a  seaman  on  board  the  "  Constance 
Emma  '  for  a  certaui  voyage  within  the  meaning  of  the  Merchant  Shipping  Act,  1S54, 
and  that,  duiing  the  voyage,  the  defendant  deserted  the  said  vessel  within  the  meaning 
of  the  said  statute.     Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  a'  the  sittings  in  London  after  Hilary  Term 
last.  The  facts  which  appeared  in  evidence  were  as  follows  : — On  the  23Td  of  August, 
1855,  the  plaintiff  signed  articles  and  shipped  as  a  seaman  on  board  the  "Constance 
Emma,"  for  a  voyage  from  Aden  to  Suez,  and  thence  to  Bombay  or  Moulmein,  at  31. 
10s.  per  month  wages.  The  vessel  sailed,  and  early  in  November  in  the  same  year  she 
arrived  at  Suez.  A\  hilst  she  was  lying  in  the  Suez  Eoads,  viz.  on  the  1 8th  of  December, 
1855,  the  then  [779]  owner  sold  her  (in  Liverpool)  to  the  defendant.  The  defendant 
immediately  upon  becoming  the  purchaser  of  the  vessel  sent  one  Parr  out  to  Suez  to 
act  as  his  agent.  Parr  arrived  at  Suez  on  the  10th  of  Januarv,  1856,  and  shortly 
afterwards  Abernethy,  who  was  master  of  the  vessel  when  she  sailed  from  this  country, 
gave  up  the  command  (which  was  assumed  by  the  first  mate),  and  left  the  vessel.  The 
crew  then  for  the  first  time  learned  that  the  vessel  had  been  sold.  The  plaintiff 
remained  on  board  the  vessel  until  the  10th  of  March,  when  one  Townseud,  who  had 
been  sent  out  by  the  defendant  to  succeed  Abernethy  in  the  command,  arrived  at 
Suez.  Townsend,  finding  the  crew  in  a  very  dissatisfied  state,  and  refusing  to  work 
unless  paid  the  wages  they  had  earned,  took  them  before  the  vice-consul  at  Suez, 
contending  that  they  were  bound  to  perform  their  contract,  and  that  they  were  entitled 
to  nothing  until  the  arrival  of  the  ship  at  Bombay.  Upon  appeal  to  the  consul-general 
at  Alexandria,  that  functionary  decided,  upon  an  erroneous  construction  of  the  205th 
section  of  the  Merchant  Shipping  Act,  1854,  17  &  18  Vict.  c.  104-,  that  the  crew  were 
entitled  to  receive  their  wages  and  discharge  if  they  did  not  choose  to  continue  on 
board.  Ultimately,  however,  all  the  crew,  with  the  exception  of  the  plaintiff,  were 
induced  to  remain.  Townsend,  the  new  master,  ineffectually  tried  to  induce  the 
plaintifi' to  remain  and  to  sign  fresh  articles;  and  the  plaintiff  finallj-  quitted  the  ship 
on  the  19th  of  April,  1856,  which  sailed  from  Bombay  without  him  a  few  days  after- 
wartls.  The  plaintifi'  had  continued  to  do  dut}^  on  board  until  the  day  he  so  quitted 
the  ship. 

By  his  particulars  of  demand,  the  plaintiff' claimed  wages  for  the  whole  period  during 
which  he  was  on  board,  viz.  from  the  2.3rd  of  August,  1855,  to  the  19th  of  April,  1856  ; 
but,  at  the  trial,  he  confined  his  claim  to  [780]  the  time  when  the  defendant  became 
owner  of  the  vessel. 

On  the  part  of  the  defendant,  it  was  insisted,  that  the  plaintifi  was  not  entitled  to 
recover,  inasmuch  as  he  served  under  a  special  contract  (with  the  original  owner  of 
the  vessel)  which  he  had  failed  to  perform  :  and  that  he  had  forfeited  all  right  to 
wages  by  having  deserted. 

The  jury,  however,  found  that  the  plaintifi"  left  the  ship  with  the  consent  of 
Townsend,  the  new  master  ;  and,  under  the  direction  of  the  learned  judge,  they  returned 
a  verdict  for  the  plaintifi'  for  111.  in  respect  of  four  months'  service  from  the  18th  of 
December,  1855,  when  the  change  of  ownership  took  place, — leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  him,  if  the  court  should  be 
of  opinion  that  there  was  no  evidence  to  sustain  the  verdict  for  the  plaintiff'. 

Edward  James,  Q.  C,  accordingly,  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter 
a  nonsuit  or  a  verdict  for  the  defendant,  on  the  ground  "  that  there  was  no  evidence 
to  justify  a  verdict  for  the  plaintifi"; "  or  for  a  new  trial,  on  the  ground  that,  "  if  there 
was  any  such  evidence,  the  same  should  have  been  left  to  the  jury ; "  or  why  the 
damages  should  not  be  reduced  as  the  court  should  direct. 

Brett  now  shewed  cause.     There  was  abundant  evidence  to  warrant  the  verdict. 


4  c  B.  (N.  s.)  781.  KOBI^s   i'.  POWER  1299 

The  pro\'isioiis  as  to  the  discharge  of  seamen  and  payment  of  wages  are  contained  in 
the  170th,  171st,  and  172nd  sections  of  the  17  &  18  Vict.  c.  104.  The  170lh  section 
enacts  that,  "  in  the  case  of  all  British  foieign-going  ships,  in  whatever  part  of  ITor 
jMajesty's  dominions  the  same  are  registered,  all  seamen  dischai-ged  in  the  united 
king-[781]-dom  shall  be  dischai-ged  and  receive  their  wages  in  the  presence  of  a 
shipping-master  duly  appointed  under  this  act,  except  in  cases  where  some  competent 
court  otherwise  directs ;  and  any  master  or  owner  of  any  such  ship  who  discharges 
any  seaman  belonging  thereto,  or,  except  as  aforesaid,  pays  his  wages  within  the 
united  kingdom  in  any  other  manner,  shall  incur  a  penalty  not  exceeding  lOl.  ;  and, 
in  the  case  of  home-trade  ships,  seamen  may,  if  the  owner  or  master  so  desires,  be 
discharged  and  receive  their  wages  in  like  manner."  The  171st  section  enacts,  that 
"  every  master-  shall,  not  less  than  twenty-four  hours  before  paying  oti'  or  discharging 
any  seaman,  deliver  to  him,  oi',  if  he  is  to  be  discharged  before  a  shi]iping-master,  to 
such  shipping-mastei',  a  full  and  true  account,  in  a  form  sanctioned  by  the  board  of 
trade,  of  his  wages  and  of  all  deductions  to  be  made  therefrom  on  any  account  what' 
ever,  and  in  default  shall  for  each  offence  incur  a  penalty  not  exceeding  51.  ;  and  no 
deduction  from  the  wages  of  any  seaman  (except  in  respect  of  any  matter  happening 
after  such  delivery)  shall  be  allowed  unless  it  is  included  in  the  account  so  delivered  ; 
and  the  master  shall,  during  the  voyage,  enter  the  various  matters  in  respect  of  which 
such  deductions  are  made,  with  the  amounts  of  the  respective  deductions,  as  they 
occur,  in  a  liook  to  be  kept  for  that  purpose,  and  shall,  if  required,  produce  such  book 
at  the  time  of  the  payment  of  w-ages,  and  also  upon  the  hearing  before  any  competent 
authority  of  any  complaint  or  question  relating  to  such  payments."  And  the  172nd 
section  enacts,  that,  "  upon  the  discharge  of  any  seaman,  or  upon  payment  of  his 
wages,  the  master  shall  sign  and  give  him  a  certificate  of  his  discharge,  in  a  form 
sanctioned  by  the  board  of  trade,  specifying  the  period  of  his  service  and  the  time 
and  place  of  his  discharge  ;  and,  if  any  master  fails  to  sign  and  give  to  any  such  sea- 
man such  ccrtiticate  of  discharge,  he  shall  for  [782]  each  such  oflence  incur  a  penalty 
not  exceeding  lOl. ;  and  the  master  shall  also,  upon  the  discharge  of  every  certified 
mate  whose  certificate  of  competency  or  service  has  been  delivered  to  and  retained 
by  him,  return  such  certificate,  and  shall  in  default  incur  a  penalty  not  exceeding 
201."  [Cockburn,  C.  J.  Do  not  these  sections  pre-suppose  that  the  same  owners 
continue  in  possession  of  the  ship!]  There  certainly  is  nothing  in  them  which  points 
to  a  change  of  ownership.  The  case  of  a  sale  of  a  ship  abroad  is  provided  for  by 
s.  205,  which  enact.s,  that,  "whenever  any  British  ship  is  transferred  or  disposed  of 
at  any  place  out  of  Her  Majesty's  dominions,  and  any  seaman  or  apprentice  belonging 
thereto  does  not  in  the  presence  of  some  British  consular  otlicer,  or,  if  there  is  no  such 
consular  ofliccr  tiiere,  in  the  presence  of  one  or  more  respectable  British  merchants 
residing  at  the  place,  and  not  interested  in  the  .said  ship,  signify  his  consent  in 
writing  to  corn])lcte  the  voyage  if  continued,  and  whenever  the  service  of  any  seaman 
or  apprentice  belonging  to  any  British  ship  terminates  at  any  place  out  of  Her 
Majesty's  dominions,  the  master  shall  give  to  each  such  seaman  or  apprentice  a 
certificate  of  dLsehargc  in  the  form  sanctioned  by  the  boaid  of  trade  as  aforesaid,  and, 
in  the  case  of  any  certified  mate  whose  eeitificate  he  has  retained,  siiall  return  such 
certificate  to  him,  and  shall  also,  besides  paying  the  wages  to  which  such  seaman  or 
apprentice  is  entitled,  either  provide  him  with  adequate  employment  on  board  some 
other  British  ship  bound  to  the  poit  in  Ilei'  Majesty's  dominions  at  which  he  was 
originally  shi])pe(l,  or  to  such  other  poi-t  in  the  united  king<lom  as  is  agreed  upt)n  by 
him,  or  furnish  the  means  of  sending  him  back  to  such  port,  or  pi'ovide  him  wilh  a 
passage  home,  or  deposit  with  sucli  consular  oflicer,  or  such  merciiant  or  merchants 
as  aforesaid,  such  a  sum  of  money  as  is  by  such  officer  or  merchants  (hjcmed  snilicient 
to  defray  the  [783]  expenses  of  his  subsistence  and  passage  home  ;  and  such  consular 
ofhcer  or  merchants  shall  indorse  upon  the  agreement  of  the  ship  which  the  seaman 
or  apprentice  is  leaving  the  particulars  of  such  payment,  provision,  or  deposit ;  and, 
if  the  master  lefuses  or  neglects  to  comply  with  the  requirements  of  this  section,  such 
expenses  as  last  aforesaid,  if  defrayed  by  such  consnlai-  olliccr  or  by  any  other  per.son, 
shall,  unless  such  seaman  or  apprentice  has  been  guilty  of  bai'ratry,  be  a  charge  upon 
the  ship  to  which  such  seaman  or  ap])rentice  belonged  and  upon  the  owner  for  the 
time  being  thereof,  and  may  be  recovered  against  such  owners,  with  costs,  at  the  suit 
of  the  consular  ofiicei'  or  other  ])orson  defraying  such  expenses,  or,  in  case  the  same 
has  been  allowed   to  the  <'onsular   oflicer  out  of  the   pulilic  iMDUeys,  as  a  debt  due  to 
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Her  Majesty,  either  by  ordinary  process  of  law  or  in  the  manner  in  which  seamen 
are  hereby  enabled  to  recover  wages  ;  and  such  expenses,  if  defrayed  by  the  seaman 
or  apprentice,  shall  be  recoverable  as  wages  due  to  him."  It  will  be  contended  on 
the  other  side,  that  that  section  applies  only  to  sales  effected  abroad.  That,  however, 
cannot  have  been  the  intention  of  the  legislature.  [Cockburn,  C.  J.  The  grammatical 
construction  of  the  words  undoubtedly  is  so.  It  may  be  that  the  ship  is  sold  to 
foreign  owners,  and  that  a  foreign  captain  is  put  in  command.]  The  whole  of  the 
provisions  of  this  part  of  the  act  shew  that  it  was  the  intention  of  the  legislature  to 
transfer  to  the  new  owners  all  the  liabilities  of  the  ship :  and  this  is  obviousl^^  just, 
seeing  that  they  will  receive  the  whole  of  the  freight  on  the  completion  of  the  voyage. 
Besides,  independently  of  the  act,  the  former  owners  having  disabled  themselves  from 
peiforming  the  contract  with  the  crew,  the  latter  were  discharged  from  the  perform- 
ance of  the  contract  on  their  part:  FJanch'  v.  Uolhurn,  8  Bingh.  14,  1  M.  &  Scott,  51, 
0  C.  &  P.  58 ;  A't'//.<  V.  [784]  Harwooil,  2  C.  B.  905  :  but,  having  performed  services 
on  board  the  vessel  after  the  defendant  had  become  the  owner,  thej-  would  be  entitled, 
in  the  absence  of  any  new  contract,  to  recover  upon  a  quantum  meruit  in  respect  of 
the  services  actually  performed  by  them  since  the  transfer  of  the  ownership  :  Jesse  \. 
Hoy,  1  C.  M.  &  R.  316.  Apart  from  the  statute,  the  purchaser  of  the  ship  was  not 
bound  to  continue  the  services  of  the  crew  ;  but,  having  by  his  accredited  agent  done 
so,  he  is  responsible.  The  fact  of  the  plaintiff's  having  been  allowed  to  remain  doing 
duty  on  board  the  vessel  under  one  who  must  be  assumed  to  have  been  the  defen- 
dant's agent,  created  a  contract  between  them  which  would  at  all  events  entitle  the 
plaintiff  to  sue  for  wages  pro  rata.  [Willes,  J.  Two  questions  arise, — tii-st,  whether 
there  was  any  contract,  express  or  implied,  with  the  new  owner, — secondly,  whethei', 
if  there  was  a  conti'act,  it  was  upon  the  terms  of  the  former  contract,  or  upon  a 
quantum  meruit.]  In  Uillyard  v.  Mmint,  3  C.  &  P.  93,  by  a  clause  in  the  ship's 
articles  of  a  South  Sea  whaler,  the  seaman  serving  on  board  were  to  lose  their  wages 
if  they  did  not  return  with  the  ship  to  the  port  of  London  :  after  serving  thiity-seven 
months,  some  of  the  seamen  were,  with  the  consent  of  the  captain,  exchanged  into 
another  ship  for  others  belonging  to  that  ship  ;  and  it  was  held,  that,  if  these  seamen 
lost  their  wages  under  the  articles,  they  might  recover  a  reasonable  compensation  for 
their  services,  on  the  count  for  work  and  labour.  Hartley  v.  Harman,  1 1  Ad.  &  E. 
798,  3  P.  &  D.  567,  was  also  referred  to. 

Edward  James,  Q.  C,  and  Kemplay,  in  support  of  the  rule.  The  plaintiff  shipped 
on  board  the  "  Constance  Emma "  for  a  voyage  from  Aden  to  Suez,  and  thence  to 
Bombay  or  Moulmein.  The  circumstance  of  the  defendant  having  at  Liverpool 
Ijecome  the  purchaser  of  [785]  the  vessel  whilst  at  Suez,  did  not  constitute  the 
master  or  the  mate  his  agent :  nor  was  there  any  evidence  of  any  adoption  by  the 
plaintiff  of  their  acts.  Ihe  mere  act  of  tran.sfer  clearly  does  not  make  the  captain 
agent  for  the  transferree  :  Mitcheson  v.  Oliver,  5  Ellis  &  B.  519  ;  Myers  v.  Willis, 
17  C.  B.  77.  [Cockburn,  C.  J.  Must  not  the  transferree  be  taken  to  adopt  the 
master  as  his  agent  until  some  communication  can  take  place'?  Many  disastrous 
consequences  might  result  from  a  contraiy  doctrine.]  How  can  the  master  be  said 
to  be  agent  to  a  man  with  whom  he  has  had  no  previous  communication  ■  The  seaman 
is  not  left  without  remedy :  the  master  is  always  liable  to  him  for  wages.  Cutter  v. 
Foiucll,  6  T.  R.  320,  is  a  distinct  authority  to  shew  that  a  seaman  can  claim  no  wages 
either  upon  the  special  contract  or  upon  a  quantum  meiuit  until  the  vo3'age  is 
completed.  The  205th  section  of  the  Merchant  Shipping  Act  has  nothing  to  do  with 
the  question.  [Willes,  J.  Certainly  not.]  To  entitle  him  to  sustain  this  verdict,  the 
plaintiff  must  make  out  an  engagement,  express  or  implied,  on  the  part  of  the  defen- 
dant to  pay  him  wages  de  die  in  diem.  Assuming  that  there  was  here  a  contract 
between  Townsend  the  new  master  and  the  plaintiff,  it  must  be  taken  to  have  been 
upon  the  footing  of  the  original  articles.  No  contract  can  be  implied  under  such 
circumstances:  Larnhurn  v.  Crnden,  2  M.  &  G.  235,  2  Scott,  N.  R.  533.  [Willes,  J. 
Though  the  law  will  not  imply  such  a  contract,  it  by  no  means  follows  that  a  jury 
may  not.]  Nothing  that  passed  with  Townsend  could  warrant  the  jury  in  implying 
any  new  contract.  [Cockbui-n.  C.  J.  Does  not  the  question  turn  rather  upon  what 
took  place  before  Townsend  arrived  out?]  It  is  submitted  not.  Thei'e  was  no 
evidence  to  warrant  the  verdict. 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  should  [786]  be  discharged, 
provided  that  the  plaintiff  will  consent  to  the  damages  being  reduced  by  so  much  of 
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the  wages  as  were  covered  b}-  the  period  intervening  between  the  date  of  the  transfer 
of  the  ship  to  the  defendant  and  the  time  when  the  notice  of  the  change  of  ownership 
reached  Suez,  tliat  is,  when  Parr,  arrived  there  and  the  fact  of  the  transfer  of  the  ship 
to  the  defendant  Ijecanie  notorious  to  all  parties  concerned.  I  think  there  was 
evidence  from  which  the  jury  might  infer  that  Parr  was  the  agent  of  the  defendant, 
having  gone  out  for  the  purpose  of  protecting  the  defendant's  interests  :  and,  Parr 
being  there  as  agent  of  the  defendant,  the  plaintiff,  whose  contract  with  the  former 
owner  was  at  an  end,  must  be  tiiken  to  have  been  adopted  by  Parr  as  a  person  doing 
a  seaman's  duty  on  board  the  ship  ;  and  the  question  is,  what  was  the  nature  of  the 
contract  under  which  that  duty  was  performed.  I  am  very  nuich  disposed  to  think 
that  a  person  who  becomes  the  purchaser  of  a  ship  while  at  sea  must  be  taken  l)y 
intendment  to  adopt  the  master  as  his  agent  until  his  authority  can  be  determined 
by  the  arrival  of  some  one  impowered  by  the  new  owner  to  supersede  him  ;  and 
therefore  I  think  that  Abernetliy,  the  former  master,  or  the  mate,  were  authorized 
to  engage  the  crew  on  behalf  of  the  defendant.  It  is  not  necessary,  however,  to  go 
to  that  extent  on  the  present  occasion,  because  I  think  there  was  evidence  that  this 
plaintiff'  was  employed  and  peiformed  service  under  a  person  having  authority  and 
acting  as  the  agent  of  the  defendant  in  that  behalf.  Conceding  that  a  seaman  engaged 
for  a  voyage  must  complete  that  voyage  before  he  is  entitled  to  claim  any  wages, 
here  it  seems  to  mo  that  no  such  question  arises,  because  the  original  contract  was 
put  an  end  to,  and  any  services  performed  by  the  seamen  after  that  event  were 
performed  under  a  new  contract.  It  may  well  be,  that,  the  original  owner  having 
put  it  out  of  his  powei-  [787]  to  perform  his  contract  with  the  seamen,  they  might 
maintain  actions  against  him  :  Init,  if  the  seamen  chose  to  serve  under  some  one  else, 
it  was  perfectly  competent  to  them  to  do  so.  Now,  here,  the  plaintiff'  elected  to 
contirnie  on  Ijourd  the  vessel  in  the  service  of  the  new  owner.  What  was  the  natui'e 
of  the  contract  under  which  such  new  services  were  performed?  It  is  clear  that  there 
were  no  new  articles  ;  but  it  is  suggested  that  the  employment  of  the  plaintiff'  must 
be  assumed  to  have  been  under  the  tei'ms  of  the  old  articles.  If  that  were  so,  the 
plaintiff'  might  be  bound  to  complete  the  \oyage  before  any  claim  for  wages  would 
arise :  but  it  appears  to  me  that  there  is  no  evidence  from  which  we  would  be 
warranted  in  inferring  that  it  was  ever  communicated  to  him  that  he  was  to  continue 
his  services  on  the  terms  of  the  old  articles.  There  being,  then,  no  special  contract, 
and  the  plaintiff'  having  performed  services  on  board  the  defendant's  vessel,  and  that 
under  a  person  acting  with  the  .sanction  and  uiifler  the  authority  of  the  defendant, 
there  was  aljundant  eviflencc  of  an  implied  promise  to  pay  the  plaintifF  a  reasonable 
compensation  for  such  sei'vices.  I  therefore  think  the  plaintiff'  is  entitled  to  retain 
his  verdict  foi'  the  amount  of  wages  earned  by  him  from  the  period  when  it  became 
known  at  Suez  that  the  defendant  was  the  owner  until  ho  left  the  ship  with  the 
consent  of  the  new  master.  With  the  deduction  suggested,  therefore,  the  verdict 
will  stand. 

Wiij.iA.Ms,  ,1.  I  also  am  of  opinion  thai  the  veidict  ouglit  ncjt  to  lie  disturbed, 
provided  it  be  limited  to  the  amount  of  wages  accruing  to  the  plaintiff  after  the  time 
when  the  change  of  ownership  whs  notified  to  him.  I  come  to  this  conclusion  because 
I  think  there  was  some  evidence  from  which  the  juiy  might  if  so  minded  have  implied 
an  agreement  on  the  part  of  the  defendant,  [788]  through  his  agent,  to  recompense 
the  j)laiiitifr  foi-  his  services  from  that  period.  When  'J'ownsend  the  new  master  came 
out,  he  found  the  plaintiff'  doing  duty  on  l)oard  the  ship  for  the  benctit  of  the  owner  ; 
and  he  c(jntinucd  such  service  down  to  the  19th  of  Ajjril,  liS.oG,  when  he  finally  left 
the  ship.  If  it  had  been  found  as  a  fact  that  the  plaintill'  was  engaged  by  Townsend 
for  the  remainder  of  the  \(jyagc,  although  he  left  with  the  consent  of  the  m.ister,  I 
should  have  been  of  o[)ini(m  that  he  was  not  entitled  to  I'ccover.  Hut  an  agreement 
was  come  to  at  the  trial  that  the  case  should  rrot  go  to  the  jury,  but  that  the  ver-dict 
should  stand  for  the  plaintill'  if  there  was  arry  eviderrce  on  which  the  jirty  might  imply 
a  contract  which  wotrld  orilitle  the  ])lairitifl'  to  r'ccover  on  a  quantum  meruit.  I  think 
there  was  ample  evidence  to  sirstairr  the  verdict  for  the  amount  nreriliorred.  It  is  some- 
what curious  to  observe  that  the  corrclusion  we  arrive  at  has  nothirrg  whatever  to  do 
with  the  cotrtroversy  at  the  trial,  but  is  quite  irrdeperrdeirt  of  the  corrstruction  to  bo 
jiutuporr  the  provisiorrs  of  the  Merchairt  Shipping  Act,  of  the  question  of  dcstMtiuri, 
and  of  the  sca-wor-thiness  of  the  shi]).  All  that  has  nothing  to  do  with  the  gr'ound  irporr 
which  wc   decide  this  case,   viz.   that    ther-o   was  evideirce  fr'orn   which   the  jirry  wer'o 
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warranted  in  implying  a  promise  to  pay  the  plaintiff  for  the  services  rendered  by  him 
on  board  the  ship  for  the  defendant,  from  the  time  he  became  aware  of  the  change  of 
ownership  down  to  the  time  of  his  leaving  hci-. 

WiLLES,  J.  I  also  am  of  opinion  that  the  verdict  should  stand  for  the  amount  for 
which  it  was  taken,  less  31.  lOs.  for  a  month's  wages.  It  is  quite  clear  that  the  defen- 
dant bought  the  vessel  with  the  view  of  getting  possession  of  her  and  using  her  for 
his  own  purposes.  It  is  just,  therefore,  to  presume  that  it  was  [789]  his  intention 
to  bear  the  burthen  of  the  expenses  incurred  by  the  ship  from  that  time,  and  that  the 
people  who  were  doing  duty  on  board  the  vessel  should  continue  to  do  duty  as  his 
servants.  Immediately  the  notice  of  the  change  of  ownership  arrived  out  at  Suez 
that  intention  was  communicated  to  the  sailors,  and  it  was  understood  that  the  crew 
should  continue  to  work  the  vessel  as  the  servants  of  the  new  owner.  That  state  of 
things  might,  I  think,  reasonably  be  supposed  to  continue  until  some  agent  should 
arrive  out,  authorized  by  the  new  owner  to  act  for  him.  It  appears  that  one  Parr, 
who  was  properly  treated  as  the  defendant's  agent,  arrived  at  Suez  on  the  10th  of 
January,  18.56,  and  that,  upon  his  arrival,  Abernethy,  the  original  master,  left  the 
vessel,  the  mate  and  the  rest  of  the  crew  continuing  on  board.  I  think  the  jury  would 
have  been  well  warranted  in  coming  to  the  conclusion  that  there  was  a  new  contract 
between  the  defendant  and  the  plaintiff  that  the  latter  should  be  paid  for  his  work 
from  the  time  he  received  notice  that  the  defendant  had  become  the  owner  of  the 
vessel.  Assuming  that  to  be  so,  I  think  the  jury  would  have  been  well  warranted  in 
implying  a  contract  between  the  plaintiff  and  the  defendant  under  which  the  former 
would  be  entitled  to  recover  wages  pro  rata  from  the  time  when  the  change  of 
ownership  was  communicated  to  the  crew  until  the  contract  was  put  an  end  to  by 
mutual  consent  of  the  parties.  The  counsel  for  the  defendant  not  having  desired 
that  question  to  be  left  to  the  jury,  but  having  agreed  that  the  verdict  should  stand 
for  the  plaintiff  if  the  court  should  be  of  opinion  that  there  was  any  evidence  to 
support  it,  this  I'ule  must  be  discharged  upon  the  sum  for  which  the  verdict  was  taken 
being  reduced  to  101.  10s.,  for  wages  from  the  time  the  change  of  ownership  became 
known  at  Suez  until  the  plaintiff'  left  the  ship. 

[790]  Hyles,  J.  I  am  entirely  of  the  same  opinion  ;  and  I  do  not  consider  it 
necessary  to  add  anything  to  that  which  has  fallen  from  the  rest  of  the  court. 

Rule  accordingly. 

Henry  Sharnborne  Nathaniel  Micklethwait  c  The  Rev.  John  Nathaniel 

micklethwait.     1858. 

[S.  C.  2S  L.  J.  C.  P.  121  ;  29  L.  J.  C.  P.  75  ;  5  Jur.  N.  S.  11,  437  ;  7  W.  R.  117,  451. 
See  Dormer  v.  IFard,  [1900]  P.  137;  [1901]  P.  20.] 

John  M., — who  possessed  estates  called  the  H.,  B.,  and  T.  estates,  in  Norfolk,  and 
also  other  estates  in  Norfolk,  Suffolk,  Surrey,  Middlesex,  and  London,  and  also  in 
the  county  of  Westmeath, — had  three  sons,  John, 'Nathaniel,  and  Jonathan  George. 
— On  the  marriage  of  his  second  son,  Nathaniel,  John  M.,  by  settlement  of 
September,  1782,  settled  the  H.,  B.,  and  T.  estates,  after  a  prior  life-estate  to 
himself,  and  a  provision  as  to  pin-money  for  the  intended  wife,  to  the  use  of 
Nathaniel  for  life,  remainder  to  such  son  of  the  marriage  as  Nathaniel  should 
appoint,  and,  in  default  of  appointment,  to  the  use  of  the  first  and  other  sons  of 
the  marriage,  in  tail-male,  with  remainder  to  the  settlor  in  fee.  There  was  issue  of 
this  marriage  two  sons,  Nathaniel,  and  Sotherton,  the  former  of  whom  on  the  death 
(in  1786)  of  bis  father  (no  appointment  having  been  made  pursuant  to  the  power) 
succeeded  to  the  H.,  B.,  and  T.  estates,  as  first  tenant  in  tail. — By  his  will,  of 
December,  1797,  John  M.  devised  his  other  real  estates, — to  the  use  of  his  eldest 
son,  John,  for  life,  with  remainder  to  his  first  and  other  sons  successively  in  tail 
male  ;  and,  in  default  of  such  issue,  to  the  use  of  such  one  of  his  two  grandsons, 
Nathaniel  and  Sotherton,  sons  of  his  late  son  Nathaniel,  as  his  son  John  should 
by  deed  or  will  appoint,  for  life,  remainder  to  the  first  and  other  sons  of  such 
appointee  successively  in  tail  male,  remainder,  in  default  of  issue,  to  the  other  of 
his  two  grandsons  for  life,  remainder  to  the  first  and  other  sons  of  such  grandson 
successively  in  tail  male  ;  and,  in  case  of  default  of  any  such  appointment  by  John, 
the  testator  devised  the  estates  to  the  eldest  of  his  two  grandsons,  Nathaniel,  for 
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life,  with  remainder  to  his  first  ami  other  sons  successively  in  tail  male,  with 
remainder,  on  failure  of  such  issue,  to  his  second  grandson,  Sotherton,  for  life,  and 
to  his  sons  successively  in  tail  male  ;  and,  on  failure  of  such  issue,  to  his  (the 
testator's)  third  son,  Jonathan  George,  for  life,  and  to  his  sons  successively  in  tail 
male;  remainder  to  the  testator's  own  right  heirs. — Bj' an  unattested  codicil,  the 
testator  professed  to  revoke  the  foregoing  devise  so  far  as  it  regarded  the  estates  in 
Surrey,  Middlesex,  and  London,  and  to  devise  these  to  Jonathan  George,  in  fee.— 
Upon  the  death  of  John  M.  (in  1799),  his  eldest  son,  John,  entered  into  possession 
of  the  estates  comprised  in  the  will  of  1797,  and  continued  in  possession  until  his 
death,  in  1824. — In  1804,  Nathaniel  (grandson  of  John  M.),  being  about  to  marry, 
executed  what  purported  to  be  a  marriage-settlement,  to  which  John,  his  uncle, 
was  a  party, — whereby,  after  reciting  the  settlement  of  1782,  he  covenanted,  with 
the  consent  of  his  guardians,  within  three  months  after  he  should  have  attained 
the  age  of  twenty-one,  to  settle  and  assure  the  H.,  B.,  and  T.  estates  to  the  use 
of  himself  for  life,  and,  after  his  decease,  to  the  use  and  intent  that  his  intended 
wife  should  during  her  life  receive  a  jointure-annuity  of  10001.,  and,  subject  thereto, 
to  the  use  of  himself  in  fee.  In  pursuance  of  this  covenant,  Nathaniel,  by  an 
indenture  of  the  28th  of  January,  180.3,  and  a  recovery  sutfered  in  pursuance 
thereof,  barred  the  entail  in  these  estates.  The  only  issue  of  this  marriage  was  a 
son  Nathaniel  Waldegrave  (afterwards  Colonel  M.). — In  1810,  Nathaniel  (grandson 
of  John  ^I.)  being  about  to  contract  a  second  marriage,  proposals  for  a  settlement, 
to  which  John,  the  uncle,  was  a  party,  were  drawn  up  and  agreed  to  ;  and,  on  the 
29th  of  November  in  that  year,  the  latter,  in  exercise  of  the  power  given  to  him 
by  the  will  of  1797,  appointed  the  estates  thereby  devised  to  Nathaniel,  to  hold 
according  lo  the  terms  of  that  will.  By  the  settlement  thereupon  made,  Nathaniel 
conveyed  the  llickling  estate  to  trustees,  to  the  use  of  himself  for  life,  remainder 
to  the  intent  that  his  intended  wife,  in  case  she  should  survive  him,  should  receive 
thereout  a  jointure-annuity  of  10001.,  and,  subject  thereto,  to  the  use  of  the  trustees 
for  the  term  of  1000  years  for  securing  the  annuity  and  for  raising  l."),0001.  for 
the  portions  of  the  younger  children,  and,  subject  thereto,  to  the  use  of  himself  in 
fee  :  and  he  further  covenanted  with  the  trustees,  as  soon  as  he  should  come  into 
possession  of  the  other  estates  by  virtue  of  the  will  of  1797  and  his  uncle's  appoint- 
ment, to  charge  those  estates  with  a  further  annuity  of  5001.  in  favour  of  his 
intended  wife,  and,  so  far  as  he  was  able,  he  thereby  limited  and  appointed  to  her 
the  said  annuity,  to  be  payable  out  of  the  .said  estate. ^Thero  were  several  children 
of  this  mai'riage, — of  whom  tlie  defendant  in  this  action  was  the  eldest,  and  the 
plaintiii'  the  second. — John,  the  tenant  for  life  under  tlic  will  of  1797,  having 
through  his  mother's  family  bi.'ctmio  possessed  in  foe-simple  of  certain  real  estates, 
and,  amongst  othei-.s,  of  one  in  Sussex  called  the  Iridge  estate,  and  being  childless, 
in  the  year  1822  made  his  will,  whereby, — after  reciting  his  father's  will,  and  his 
desire  that  the  attempted  codicil  thereto  should  be  contirniod,  and  the  devise 
therein  of  the  lands  in  Surrey,  .Middlesex,  and  London,  to  his  brother  Jonathan 
George,  in  fee,  should  be  est;il)lished,  —proceeded  to  devise  the  Iridge  estate  to 
trustees,  first,  to  the  use  of  his  nephew  Sotherton  for  life,  remainder  to  the  first 
and  other  sons  of  the  body  of  Sotherton  successively  in  tail  male ;  secondly,  in 
default  of  such  issue,  to  his  (the  testator's)  l)rother  Jonathan  George  for  life, 
remainder  to  his  nephew,  John,  eldest  son  of  Jonathan  George,  foi-  life,  and  to  the  first 
and  other  sons  of  John  successively  in  tail  male.  Then  followed  two  shifting  clauses, 
the  first  of  which  provided,  that,  if  the  testator's  nephew  Nathaniel  and  his  first 
or  other  son  or  sons,  or  his  or  their  heirs,  should,  in  the  life-time  of  Jonathan  ( ieorge, 
ett'ectually  confirm  and  establish  the  codicil  to  the  will  of  1797,  l)y  cHectuallv  con- 
veying the  lands  in  Sui'i'ey,  Middlesex,  and  London  to  Jonathan  George  in  fee, 
then  the  foregoing  devise  in  favour  of  Jonathan  (ieorge  and  of  his  son  John  and 
his  first  and  other  sons  in  tail  male,  was  to  become  void,  anrl,  immediately  on 
such  event,  or  otherwise  in  default  of  i.ssue  of  the  testator's  nejjhew  .John,  the  estate 
w;us  to  pass  to  the  testator's  gi^eat^nephew  John  Nathaniel  (second  son  of  liis  nephew 
Nathaniel)  for  life,  remainder  to  the  first  and  other  sons  of  John  Nathaniel,  in  tail 
male,  remainder  to  the  third,  fourth,  fifth,  and  every  other  son  of  his  (the  testator's) 
ne])hew  Nathaniel  (excepting  always  the  eldest  son),  successively,  in  t.ail  male,  with 
remainder,  in  default  of  issue,  to  .Jonathan  George  in  fee. — Then  followed  the 
second  shifting  clause,  ujxin  which  the  contest  mainly  arose, — "  And  as  l)y  possil)ilitv 
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it  may  so  happen,  that,  from  and  after  the  second,  third,  fourth,  or  other  younger 
son  of  my  said  nephew  Nathaniel,  or  the  heirs  male  of  his  or  their  respective  body 
or  bodies,  shall,  under  the  limitations  aforesaid,  have  come  into  possession  of  my 
said  hereditaments  and  leal  estate,  the  eldest  or  elder  son  of  my  said  nephew 
Nathaniel,  or  the  heirs  male  of  his  body,  may  die  and  become  extinct,  so  that  the 
second  or  other  younger  son  of  my  said  nephew  Nathaniel,  or  the  heirs  male  of 
the  body  of  such  second  or  other  youngei-  son,  may  become  entitled  to  the  property 
settled  on  the  marriage  of  the  said  Nathaniel,  in  the  character  of  the  then  heir  male 
of  his  body, — now,  in  order  to  prevent  the  union  of  the  two  estates  in  the  same 
person  whilst  there  is  in  existence  a  younger  son,  or  an  heir  male  of  the  body  of 
a  younger  son,  of  my  said  nephew  Nathaniel,  I  do  by  this  mj'  will  direct  and  declare, 
that,  in  case  the  second,  tliii-d,  fourth,  or  other  younger  son,  or  the  heirs  male  of  the 
body  of  such  younger  son  or  sons,  shall,  by  the  death  or  failure  of  issue  male  of  the 
eldest  or  other  elder  son,  become  entitled  to  the  said  settled  property  of  my  said 
nephew  Nathaniel,  as  the  heir  male  of  his  body,  then  the  limitations  in  this  my 
will  in  favour  of  such  second  or  other  younger  son,  so  becoming  entitled,  shall 
immediiitely  after  such  event  cease  and  become  void,  and  the  next  younger  son  of 
mv  said  nephew  Nathaniel,  and  the  heirs  male  of  his  body,  shall,  under  the  limitations 
of  this  my  will,  become  entitled  to  my  hereditaments  and  real  estate  afoiesaid,  in 
such  manner  in  every  respect  as  if  his  next  elder  brother,  or  the  issue  male  of  his 
body,  had  been  dead  or  become  extinct." — John  (the  testator  of  \&2'2)  died  in  1824, 
and  his  nephew  Sotherton  thereupon  entered  into  possession  of  the  Iridge  estates 
under  the  last-mentioned  will ;  and  his  nephew  Nathaniel  entered  into  possession 
of  the  estates  devised  by  the  will  of  1797. — In  April,  1826,  Nathaniel  (nephew  of 
the  testator  of  1822)  and  his  eldest  son  Colonel  M.  conveyed  the  lands  in  Surrey, 
Middlesex,  and  London  to  Jonathan  George,  in  fee,  conformably  to  the  terms  of  the 
first  shifting  clause  of  the  will  of  1822  ;  whereupon,  by  virtue  of  the  provisions  of 
the  will,  the  devise  of  the  Iridge  estate  in  remainder  to  Jonathan  George  and  his 
sons  in  tail  male  became  void,  and  the  devise  of  that  estate  in  remainder  to  Nathaniel 
(the  testator's  nephew)  and  his  sons  took  eft'ect. — Nathaniel  (nephew  of  the  testator 
of  1822)  died  in  18-56,  having  previously  devi.sed  his  Hickling  and  other  estates, 
subject  to  a  term  of  years  for  raising  a  sum  of  money,  to  his  eldest  son,  Colonel  M., 
for  life,  with  lemainder  to  his  sons  successively  in  tail  male,  with  remainder,  on 
failure  of  such  issue,  to  his  second  son  (the  defendant),  for  life,  with  remainder  to 
his  sons  successively  in  tail  male,  with  a  like  remainder  to  his  third  son  (the  plaintiti), 
with  remainders  over. — Colonel  M.  (eldest  son  of  Nathaniel,  nephew  of  the  testator 
of  1822)  died  in  July,  18.56,  whereupon  the  defendant  entered  into  possession  of  the 
H.  and  B.  estates  (the  T.  estate  having  long  l)efore  lieen  sold),  and  of  the  property 
devised  by  the  will  of  1797,  with  the  exception  of  the  estates  in  Surre}',  Middlesex, 
and  London,  which  had  been  convej'ed  to  Jonathan  George  in  1826: — Held,  that 
the  estates  referred  to  in  the  (second)  shifting  clause  were  the  estates  which  passed 
by  the  will  of  1797,  and  which  came  to  the  defendant  as  first  tenant  in  tail  in 
remainder  after  the  detei-mination  of  the  prior  estate  of  his  elder  brother ;  that  the 
chaicicter  in  which  the  defendant  actually  took  the  estates  was  intended  to  be 
described  by  the  term  "  heir  male  of  the  body  "  of  his  father  ;  and  that,  consequently, 
the  contingency  provided  for  by  the  shifting  clause  had  happened,  and  so  the  plaintiff' 
was  entitled,  as  the  next  younger  son  of  the  testator's  nephew  Nathaniel,  to  the 
Iridge  estate. 

This  was  an  action  of  ejectment  for  the  recovery  of  certain  property  in  Sussex, 
being  part  of  the  Iridge  estate  comprised  in  and  devised  by  the  will  of  John  [791] 
Micklethwait,  the  testator  of  1822,  hereinafter  mentioned.  The  defendant  appeared 
and  defended  for  the  whole  of  the  property  mentioned  in  the  writ ;  and  by  a  judge's 
Older  made  by  consent  under  the  provisions  [792]  of  the  Common  Law  Procedure 
Act,  18.52,  the  following  case  was  stated  for  the  opinion  of  the  court : — 

In  the  year  1782,  a  marriage  was  solemnized  between  Nathaniel  Micklethwait, 
second  son  of  John  Micklethwait  of  Beeston  St.  Andrew,  in  the  county  of  Norfolk 
(which  said  John  Micklethwait  is  hereinafter  described  as  "the  testator  of  1797," 
and  which  said  Nathaniel  Micklethwait  is  hereinafter  described  as  "Nathaniel 
Micklethwait  No.  1  "),  and  Sarah  Branthwayt ;  and,  upon  the  occasion  of  such  marriage, 
a  marriage-settlement,  bearing  date  the  11th  of  September,  1782,  was  executed  between 
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the  said  John  Micklethwait  (the  testator  of  1797)  and  the  said  Nathaniel  Micklethwait 
No.  1,  of  the  first  part,  Mary  Branthwayt  and  the  said  Sarah  Branthwayt,  of  the 
second  part,  John  Blotield  and  John  Micklethwait  the  younger  (hereinafter  described 
as  "the  testator  of  1822"),  of  the  third  part  and  Francis  Long  and  Miles 
Sotherton  Branthwayt,  of  [793]  the  fourth  part,— whereby  certain  estates  in  the 
county  of  Norfolk,  known  and  hereinafter  described  as  the  "  Hickling  estate  "  (of  about 
the  value  of  22201.  per  annum),  the  "  Beeston  estate  "  (of  about  the  value  of  4701.  per 
annum),  and  the  "'lunst^ill  estate"  (of  about  the  value  of  8201.  per  annum),  being  the 
property  comprised  in  the  marriage-settlement  of  the  I8th  of  January,  1804,  herein- 
after mentioned,  were  settled  by' the  said  John  Micklethwait  the  father,  the  testator 
of  1797,  To  the  use,  as  to  the  Tunstall  and  Beeston  estates,  of  himself  for  life,  and,  as 
to  the  Hickling  estate,  and,  after  the  decease  of  the  .said  John  Micklethwait  (the  father, 
and  testator  of  1797),  as  to  the  Tunstall  and  Beeston  estates,  to  the  use  of  the  said 
Francis  Long  and  Miles  Sotherton  Branthwayt  for  a  term  of  ninety-nine  years,  if  the 
said  Nathaniel  Micklethwait  No.  1  and  Sarah  Bianthwayt  should  so  long  live,  for  rais- 
ing pin-money  for  the  said  Sarah  Branthwayt  during  the  joint  lives  of  the  said 
Nathaniel  ^Micklethwait  No.  1  and  Sarah  Branthwayt,  and,  subject  to  the  said  term. 
To  the  use  of  the  said  Nathaniel  Micklethwait  No.  1,  for  his  life,  with  a  limitation  to 
the  use  of  the  said  John  Blotield  and  John  .Micklethwait  (the  testator  of  1822)  and 
their  heirs,  during  his  life,  to  support  contingent  remainders  :  remainder  to  the  use 
and  intent  that  the  said  Sarah  Branthwayt  might  receive  during  her  life  a  jointure 
annuity  of  fiOOl.,  with  the  usual  powers  of  entiy  and  distress  for  recovering  the  same  ; 
remainder  to  the  use  of  the  said  Francis  Long  and  Miles  Sotherton  Branthwayt  for 
the  term  of  1000  years,  upon  trusts  ther'ein  contained  for  raising  10,0001.  for  the 
portions  of  youngei'  children  (and  which  has  been  since  raised  and  paid,  and  the  said 
term  surrendered) ;  with  remainder  to  the  use  of  such  one  of  the  sons  of  said  Nathaniel 
Micklethwait  No.  1  on  the  body  of  the  said  Sarah  Brantliwayt  to  be  begotten,  and 
[794]  the  heirs  of  his  body,  as  the  said  Nathaniel  Micklethwait  No.  1  should  l)y  deed 
or  will  appoint,  and,  in  default  of  such  appointment,  to  the  use  of  the  first  son  of  the 
body  of  the  said  Nathaniel  Micklethwait  No.  1  on  the  body  of  the  said  Sarah  Branth- 
wayt to  be  begotten,  and  the  heirs  of  the  body  of  such  first  son,  with  remainder  to 
the  second  son  of  the  body  of  the  said  Nathaniel  Micklethwait  No.  1  on  the  body  of 
the  said  Sarah  Branthwayt  to  be  begotten,  and  the  heirs  of  the  l)ody  of  such  second 
son,  with  remainders  over  to  the  third,  fourth,  tifth,  and  evei-y  other  son  and  sons  of 
the  said  Nathaniel  Micklethwait  No.  1  and  Sarah  Branthwayt  successively,  and  the 
heirs  of  tlnur  Ixidies  respectively  ;  with  remainder  to  the  .saiil  John  Micklethwait  (the 
testiitor  of  1797),  in  fee. 

The  .said  John  Micklethwait  (the  ti!st;itor  of  1797),  being  at  the  time  of  making 
his  will  hereinafter  mentioned,  and  at  the  time  of  his  death,  seised  in  fee-simple  of 
certain  other-  estates  in  the  counties  of  Norfolk,  Suttblk,  Lsse.x.  Middlesex,  and  Surrey, 
and  in  the  cities  of  London  and  Norwich,  and  in  the  county  of  Wcstmeath,  in  Ireland 
(being  the  property  devised  by  the  will  next  hereinafter  mentioned),  made  his  will, 
bearing  date  the  4th  of  December,  1797,  duly  executed  and  attested  in  maimer  then 
by  law  re([uiied  to  pass  real  estate,  and  thereby  devised  the  .said  estates  as  follows, 
that  is  to  say.  To  the  use  of  his  eldest  son,  the  said  John  Micklethwait,  the  testator  of 
1822,  for  life  with  a  limitation  to  trustees  and  their  heirs  during  his  life  to  support 
contingent  lemainders ;  remainder  to  the  use  of  Ins  tirst  and  other  sons  successively 
in  tail  male  ;  and,  in  defaidt  of  such  i.ssue,  then  (in  case  such  limitation,  direction,  oi' 
appointment  of  the  said  hereditaments  and  |)icniises  sliould  lie  made  by  his  said  .son 
John  MickK'lliwait  as  was  thereinafter  mentioned)  to  the  use  and  behoof  of  sucli  one 
of  them  his  [795]  two  grandsons  Nathaniel  ^licklethwait  No.  2  and  Sotherton  Dranth- 
wayt  Micklethwait  (the  sons  of  his  said  late  second  son  Nathaniel  Micklethwait  .No.  1 
deceased,)  as  his  the  testiitor's  said  son  John  Micklethwait  should  dining  iiis  lifetime, 
by  any  deed  or  deeds,  writing  or  writings,  with  or  without  power  of  revocation,  under 
his  hand  and  seal,  to  be  by  him  sealed  and  delivered  in  the  presence  of  and  to  bo 
attested  by  two  or  more  credible  witnesses,  or  in  or  by  his  last  will  and  testament 
in  writing,  or  any  codicil  thereto,  to  be  by  him  signed,  sealed,  and  pulilished  in  the 
presence  of  and  to  be  attested  by  three  or  more  criidible  witnesses,  limit,  direct,  or 
appoint  the  same  manors,  hereditaments,  and  prcMuises  unto,  To  hold  th(^  same  unto 
such  one  of  them  his  said  two  grandsons  to  whom  the  said  ])reniises  should  l)e  so 
limited,  directed,  or  appointed  as  aforesaid,  and  his  assigns,  for  and  dming  the  term 
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of  his  natural  life,  without  impeachment  of  or  for  any  manner  of  waste  (other  than 
voluntary  or  negligent  waste  in  pulling  or  letting  down  houses  or  buildings  without 
re-building  or  repairing  the  same) ;  and,  from  and  after  the  determination  of  the  said 
estate  for  life  of  such  one  of  them  his  said  two  gi'andsons  to  whom  the  said  premises 
should  be  so  limited,  directed,  or  appointed  as  aforesaid,  by  forfeiture  or  otherwise  in 
the  life-time  of  such  one  of  them  his  said  two  grandsons  to  whom  the  said  premises 
should  be  so  limited,  directed,  or  appointed  as  aforesaid,  to  the  use  of  the  said  trustees 
and  their  heiis  during  the  natural  life  of  such  one  of  them  his  said  two  grandsons  to 
whom  the  said  premises  should  lie  so  limited,  directed,  or  appointed,  as  aforesaid,  upon 
trust  to  support  contingent  remainders,  but  nevertheless  to  permit  and  suffer  such  one 
of  them  his  said  two  grandsons    to  whom  the  said  piemises  should  be  so  limited, 
directed,  or  appointed  as  aforesaid,  and  his  assigns,  [796]  during  his  natural  life,  to 
receive  and  take  the  rents,  issues,  and  profits  of  the  said  premises  to  and  for  his  and 
their  own  use  and  benefit :  and,  from  and  after  the  decease  of  such  one  of  them  his 
said  two  grandsons  to  whom  the  said  premises  should  be  limited,  directed,  or  appointed 
as  aforesaid,  then  to  the  use  and  Ijehoof  of  the  first  son  of  the  body  of  such  one  of 
them  his  said  two  grandsons  to  whom  the  said  premises  should  be  so  limited,  directed, 
or  appointed  as  aforesaid,  lawfully  to  be  begotten,  and  the  heirs  male  of  the  l)ody  of 
such  first  son  lawfully  issuing  ;  and,  in  default  of  such  issue,  to  the  use  and  behoof  of  the 
second,  third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of  the  body  of 
such  one  of  them  his  said  two  grandsons  to  whom  the  said  premises  should  be  so 
limited,  directed,  or  appointed  as  aforesaid,  lawfully  begotten,  severally,  successively, 
and  in  remainder  one  after  another,  in  order  and  course  as  they  and  every  of  them 
should  be  in  seniority  of  age  and  priority  of  birth,  and  of  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  last-mentioned  son  and  sons 
lawfidly  issuing,  the  elder  of  such  sons  and  the  heirs  male  of  his  body  lawfully  issuing 
being  always  preferred  and  to  take  before  the  other  and  younger  of  such  son  and  sons 
and  the  heirs  male  of  his  and  their  body  and  bodies  lawfully  issuing :  and,  for  default 
of  all  such  issue,  to  the  use  of  the  other  of  them  his  said  two  grandsons  to  whom  the 
said  premises  should  not  he  so  limited  as  aforesaid  for  his  life,  with  a  limitation  to  the 
said  trustees  and  their  heii's  during  his  life  to  support  contingent  remainders,  and 
remainder  to  the  use  of  his  first  and  other  sons  successively  in  tail  male :  But,  in  case 
no  such  limitation,  direction,  or  appointment  of  the  said  hereditaments  should  be  made 
by  his  the  said  testator's  son  as  aforesaid  in  favour  of  one  or  either  of  his  said  two 
grandsons,  then  [797]  and  after  the  decease  and  failure  of  issue  male  of  his  said  son 
John,  the  said  testator  devised  all  the  said  premises  to  the  use  of  his  said  grandson, 
the  said  Nathaniel  Micklethwait  No.  2,  during  his  life,  with  a  limitation  to  the  said 
trustees  and  their  heirs  during  his  life,  to  support  contingent  remainders,  and  with 
remainder  to  the  use  of  his  first  son  and  the  heirs  male  of  his  body  ;,  and,  in  default 
of  such  issue,  to  the  use  of  the  second,  third,  fourth,  fifth,  and  every  other  the  son  and 
sons  of  the  body  of  the  said  Nathaniel  Micklethwait  No.  "2,  severally  and  successively, 
one  after  another,  as  they  should  be  in  seniority  of  age  and  priority  of  birth,  and  of 
the  several  and  respective  heirs  male  of  the  body  and  bodies  of  such  son  and  sons,  the 
elder  of  such  sons  and  the  heirs  male  of  his  body  being  always  preferred  and  to  take 
before  the  younger  of  them  and  the  heirs  male  of  his  body  ;  with  remainders,  on  failure 
of  all  such  issue,  to  the  said  Sotherton  Branthwayt  Micklethwait  for  life,  and  his  sons 
successively  in  tail  male  :  and,  on   failure  of  such  issue,  to  the  testator's  son  Jonathan 
George  Micklethwait  for  life,  and  his  sons  successively  in  tail  male ;  and,  on  failure  of 
such  issue,  to  the  testator's  own  right  heirs  :  And  the  said  testator  by  his  said  will 
declared,  that,  notwithstanding  any  of  the  aforesaid  uses,  it  should  be  lawful  for  his 
said  sons  and  gi'andsons  when  and  as  they  respectively  should  respectively  be  in  the 
actual  possession  of  his  said  manors  and  estates  bj'  virtue  of  the  limitations  therein- 
before contained,  by  deed,  with  or  without  power  of  revocation,  to  be  by  them,  so 
respectively  in  possession,  signed,  sealed,  &:c.,  and  attested  as  therein  mentioned,  to 
limit  or  appoint  unto  or  in  trust  for  any  such  woman  as  thev  his  said  sons  and  grand- 
sons respectively  in  possession  as  aforesaid  might  thereafter  happen  to  marry,  for  her 
life  respectively,  in  full  or  in  part  of  her  jointure,  any  annual  sum  not  exceeding  .5001., 
to  be  [798]  issuing  out  of  the  same  hereditaments,  or  a  competent  part  thereof,  with 
such  powers  for  the  recovery  thereof,  and  such  terms  of  years  as  usual. 

By  a  codicil  to  his  said  will,  bearing  date  the  26th  of  February,  1799, — but  which 
was  not   executed   in    manner  required  by  law  to  pass  real    estate,  the  said  John 
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Micklethwait  professpd  to  revoke  the  above  devise  so  far  as  regarded  the  estates  in 
Surrey,  Middlesex,  and  London,  and  to  devise  his  last-mentioned  estates  to  his  son 
Jonathan  Georf^e  Micklethwait,  in  fee. 

The  said  John  Micklethwait  (the  testator  of  1797)  died  on  the  27th  of  Februar3% 
1799,  without  having  revoked  or  altered  his  said  will,  leaving  John  Micklethwait 
(hereinafter  described  as  the  testator  of  1822),  his  eldest  son  and  heir-at-law,  and 
the  said  Jonathan  George  Mickletliwait,  his  third  son,  him  surviving.  The  second 
son  of  the  said  John  >ilcklethwait  (the  testator  of  1797),  being  the  said  Nathaniel 
Jlicklethwait  (No.  1),  party  to  the  said  marriage-settlement  of  the  11th  of  September, 
1782,  died  in  the  life-time  of  his  father,  some  time  in  the  year  1786,  without  having 
made  any  appointment  of  the  estates  comprised  in  the  said  settlement  of  1782. 
Upon  the  death  of  the  said  JoSn  Micklethwait  (the  testator  of  1797),  the  said 
John  Micklethwait  (the  testator  of  1822)  entered  into  possession  of  the  estates 
devised  by  the  said  will  of  the  4th  of  December,  1797,  and  continued  in  such  posses- 
sion until  his  death,  as  hereinafter  mentioned.  The  said  Nathaniel  Micklethwait 
(No.  1)  had  two  sons  only,  viz.  Nathaniel  Micklethwait  (his  eldest  son),  hereinafter 
described  as  Nathaniel  ^ficklethwait  No.  2,  and  who  upon  the  death  of  his  father 
entered  as  tenant  in  tail  into  possession  of  the  estates  comprised  in  the  settlement 
of  1782,  and  Sotherton  Branthwayt  Micklethwait,  afterwards  known  as  Sir  Peckham 
Micklethwait,  Baronet. 

[799]  The  said  Nathaniel  Micklethwait  (No.  2),  on  the  26th  of  January,  1804, 
intermarried  with  the  Lady  Maria  AVilhelmina  Waldegiave ;  and  a  settlement  was 
executed  upon  such  marriage,  bearing  date  the  LSth  of  January,  1804. 

By  this  settlement,  which  was  made  between  the  said  Nathaniel  Micklethwait 
(No.  2)  of  the  first  part,  the  said  John  Micklethwait  the  son,  and  Miles  Sotherton 
Branthwayt,  Esq.  (who  in  the  said  settlement  are  stated  to  be  the  guardians  of  the 
said  Nathaniel  Micklethwait  (No.  2)  of  the  second  part,  Charles  Marquis  Gornwallis, 
Elizabeth  I^aura  Countess  Dowager  of  Waldegrave,  Heneage  Earl  of  Aylesford, 
William  Lord  Radstook,  and  Thomas  Berney  Brampston,  Esq.  (therein  described  as 
the  guardians  of  Lady  Maria),  and  the  said  Lady  Maria,  of  the  third  part, — after 
reciting  the  settlement  of  the  lOth  and  11th  of  September,  1782,— the  said  Nathaniel 
Micklethwait  (No.  2),  with  the  consent  of  his  said  guardians,  covenanted  and  agreed, 
within  three  months  after  he  attained  twenty-one,  to  settle  and  assure  the  said 
Hickling,  Tunstall,  and  Becston  estates  (and  to  which  he  is  therein  stated  to  be  then 
entitled  in  feo-tail  general  in  posses.sion  under  his  said  parents'  marriage  settlement), 
subject  to  the  .said  term  of  1000  years  created  by  such  settlement).  To  the  use  of  him- 
self for  life,  and,  after  his  decease,  To  the  use  and  intent  that  Lady  Maria  should 
during  her  life  receive  a  jointure  annuity  of  10001.,  with  the  usual  powers  of  entry 
and  distress,  and  a  term  of  years  for  securing  the  same,  and,  subject  thereto.  To  the 
use  of  himself,  the  said  Nathaniel  Micklethwait  (No.  2),  in  fee.  The  John  Mickle- 
thwait party  thereto  of  the  second  part,  described  as  guardian  of  the  said  Nathaniel 
Micklethwait  (No.  2)  is  the  said  testator  of  18l'2.  There  was  issue  of  this  marriage 
one  child  only,  Nathaniel  Waldegiave  John  Branthwayt  (hereinafter  [800]  dcsci'il)ed 
as  Colonel  Micklethwait),  born  on  the  14th  of  Feliruary,  180."):  and  the  said  Lady 
Maria  W'ilhelinina  ^\'aldegravc  died  on  the  same  flaj'. 

By  an  indenture  on  the  2Sth  of  January,  180."),  and  a  recovery  sull'crcd  in  pursu- 
ance thereof,  the  said  Nathaniel  Micklethwait  (No.  2),  having  previously  attained  the 
iige  of  twenty-one  years,  in  manner  then  lequiied  by  law,  barred  the  entail  in  the 
estiites  comprised  in  the  said  indentures  of  1782,  and  18th  of  January,  1804,  and 
limited  the  uses  thereof  to  himself,  in  fee-simple. 

The  Tunstall  estate  was  sold  by  the  said  Nathaniel  Micklethwait  (No.  2),  and 
conveyed  on  the  8th  of  Decembei',  1809. 

In  the  month  of  Octol)er,  1810,  a  mai'iiage  was  ci)ntemi)lated  ))ctwceTi  the  said 
Nathaniel  Micklcthw.iit  (No.  2)  and  the  Honourable  Charlotte  Marianne  ilaniett 
Eous  ;  eldest  d.uighter  of  .John,  Lord  Rous;  and,  upon  the  treaty  for  such  marriage, 
the  following  propos;ils  were  made  by  the  said  Nathaniel  Micklethwait  (No.  2)  and 
John  Lord  Rous,  and  were  (subject  to  the  alterations  which  a])pear  in  the  same) 
approved  of  and  signed  by  the  .said  John  Micklethwait,  the  testator  of  1822: — 

"Proposals  for  a  settlement  upon  the  intended  mairiagc  between  X.Uh.aniel 
Micklethwait,  Esq.,  of  Becston,  in  the  county  of  Norfolk,  and  the  Honorable  Charlotte 
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Marianne  Harriett  Kous,  the  eldest  daughter  of  the  Eight  Honorable  John  Lord 
Rous,  by  Charlotte  Maria  Lady  Rous,  his  present  wife,  late  Charlotte  Maria 
Whittaker. 

"  Lord  Rous  proposes  on  the  day  of  marriage  to  pay  to  Mr.  N.  Micklethwait 
50001.  as  Miss  Rous's  portion,  which  is  to  be  in  lieu  and  satisfaction  of  all  claims  which 
she  might  have  as  one  of  his  lordship's  j'ounger  children  under  or  by  virtue  of  the 
settlement  made  [801]  upon  his  marriage  with  Lady  Rous,  and  also  in  lieu  of  all 
legacies  or  bequests  contained  in  any  will  made  by  his  lordship  pre\'ious  to  the 
intended  mai-riage. 

"  Li  consideration  whereof,  and  for  making  a  provision  for  Miss  Rous  and  for  the 
issue  of  the  marriage,  Mr.  N.  Micklethwait  proposes  to  charge  his  Hickling  estate 
with  a  clear  annuity  of  10001.  to  Miss  Rous,  in  case  she  shall  survive  him,  during  her 
life,  to  be  payable  quarterly,  and  the  first  payment  to.be  made  on  the  first  quarter- 
day  which  shall  happen  after  his  death ;  and  with  a  further  clear  annuity  of  5001.  as 
an  augmentation  to  the  said  provision  in  case  John  Micklethwait,  Esq.,  of  Newmarket 
(the  uncle  of  Mi'.  X.  ^Micklethwait)  shall,  by  virtue  of  the  power  given  to  him  by  the 
will  of  John  Micklethwait,  Esq.,  his  late  father,  deceased,  by  deed  or  will  settle, 
appoint,  or  devise  the  estates  therein  mentioned  to  the  use  of  Mr.  N.  Micklethwait 
or  his  issue ;  the  first  payment  of  such  additional  annuity  of  5001.  to  be  made  on  the 
([uarter-day  which  shall  first  happen  after  the  death  of  ^Ir.  X.  Micklethwait,  in  ease 
he  shall  have  come  into  possession  of  the  said  estates  in  his  life-time,  but,  if  not,  then 
on  the  first  quarter-day  next  after  such  estates  shall  by  virtue  of  such  settlement, 
appointment,  or  will,  come  into  the  possession  of  his  issue  or  representatives  ;  and 
such  additional  aimuity  to  be  payable  to  Miss  Rous  during  her  life  at  the  same  times 
and  together  with  the  said  original  annuity  of  10001. 

"  Mr.  X.  Micklethwait  also  proposes  to  charge  the  said  estates  at  Hickling  with  the 
sum  of  25,0001.  for  the  fortunes  of  the  children  of  the  intended  marriage,  to  be  equally 
divided  amongst  such  children,  if  more  than  one,  share  and  share  alike,  and,  if  only 
one,  the  whole  to  such  only  child,  such  fortunes  to  be  raised  and  paid  to,  such  children 
within  months  after  Mr.  X.  Micklethwait's  decease,  or  when  and  as  they 

shall  [802]  respectively  attain  the  age  of  twenty  one  years,  which  shall  last  happen, 
with  such  yearly  sums  for  their  maintenance  from  the  time  of  his  decease  until  such 
fortunes  shall  respectively  become  payable  as  the  trustees  to  be  named  in  the  settle- 
ment shall  deem  necessary,  not  exceeding  the  sums  following,  viz.  if  only  one  child, 
1.,  if  two  children,  1.  each,  and,  if  three  or  more,  1. 

each  per  annum. 

"  The  said  provision  for  Miss  Rous  to  be  in  bar  of  dower. 

"  The  settlement  to  contain  all  usual  powers  and  provisions  for  raising  and  securing 
the  payment  of  the  said  annuities  and  children's  fortunes,  and  all  other  powers 
necessary  for  carrj-ing  the  trusts  of  the  settlement  into  eft'ect. 

"Memorandum. — The  following  alterations  in  the  above  arrangements  have  been 
since  proposed  : — 

"Mr.  Micklethwait  proposes,  in  pursuance  of  the  power  given  to  him  by  his 
father's  -nnll,  immediately  to  appoint  all  the  estates  thereby  devised  to  him  to  Mr. 
Xathaniel  Micklethwait. 

"Mr.  Xathaniel  Micklethwait  to  enter  into  articles  whereby  he  will  covenant  as 
soon  as  he  comes  into  possession,  to  settle  5001.  per  annum  upon  Miss  Rous,  pursuant 
to  the  power  given  by  Mr.  Micklethwait's  will. 

"Instead  of  25,0001.  to  be  secured  upon  the  Hickling  estate,  only  10,0001.  to  be 
charged  thereon. 

"  Miss  Rous's  portion  of  50001.  to  be  vested  in  the  funds  ;  50001.  on  mortgage  of 
Mr.  Symond's  estates  at  Felmingham  ;  5001.  on  mortgage  of  an  estate  at  Xecton, 
belonging  to  Mr.  Collyer. 

"  To  be  vested  in  the  names  of  trustees,  in  trust  for  rai.sing  the  remainder  of  the 
children's  portions. 

"  We  approve  of  and  agree  to  the  above  arrangement. 

"John  Micklethwait." 

[803]  "  Xames  of  trustees  proposed  by  Lord  Rous  and  Mr.  Micklethwait : — 
••For   Miss   Rous's   annuity. — T.    8.   Gooch,   Esq.,    of   Bramfield    Hall,    Suffolk; 
Abraham  WTiittaker,  Esq.,  of  Lyston  House,  in  the  county  of  Hereford. 
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"For  provision  for  j'ounger  children. — Sotherton  Branthw.ayt  Mickletlnvait,  of 
l.amberhurst,  in  the  county  of  Sussex,  Esq.,  \\'illi;im  llanbury,  of  Lamberhurst,  in 
tlic  county  of  Northampton,  Esq." 

In  pursuance  of  such  arrangement,  the  said  .John  Micklethwait  (the  testator  of 
1822),  on  the  29th  of  November,  1810,  executed  the  deed  of  appointment  of  that  date 
under  his  hand  and  seal  hereinafter  set  forth  ;  and  the  same  was  duly  sealed  and 
delivered  by  him  in  the  presence  of  and  attested  by  two  credible  witnesses,  in  manner 
lequired  by  the  said  will  of  the  4th  of  December,  1797. 

The  following  is  a  copy  of  the  deed  of  appointment  of  the  29th  of  November, 
1810:— 

"To  all  to  whom  these  presents  shall  come,  I,  John  Micklethwait,  of  Newmarket, 
in  the  county  of  Cambridge,  Es(j.,  send  greeting:  Whereas  .John  Micklethwait,  late 
of  Beeston  St.  Andrew,  in  the  county  of  Norfolk,  Esq.  (my  late  father),  did,  in  and  by 
his  last  will  and  testament,  bearing  date  the  4th  of  December,  1797,  and  duly 
executed  and  attested  in  such  form  and  manner  as  the  law  requires  for  the  passing 
freehold  estates  (amongst  other  things),  give  and  devise  (charged  as  in  the  said  will 
is  mentioned)  all  and  every  his  manors,  advowsons,  tithes,  impropriations  of  tithes, 
capital  and  other  messuages,  farms,  lands,  tenements,  and  hereditaments  whatsoever, 
situate,  lying,  and  being  in  the  several  counties  of  Norfolk,  Surtblk,  Essex,  Middlesex, 
and  Surrey,  and  in  the  cities  of  Loudon  and  Norwich,  and  also  in  the  county  of  West- 
meath,  in  Ireland,  whether  the  same  were  freehold  or  copyhold  [804]  or  of  any  other 
nature  or  tenure  whatsoever;  And  also  all  other  his  manors,  messuages,  lands,  tene- 
ments, hereditaments,  and  real  estate  whatsoever  in  the  kingdoms  of  Great  Britain 
and  Ireland  whereof  and  whereunto  he  w;is  seised  or  entitled  in  possession,  reversion, 
remainder,  expectancy,  or  otherwise ;  And  all  his  estate,  right,  title,  and  interest  of, 
in,  and  to  the  same  and  every  part  and  parcel  thereof,  from  and  immediately  after 
his  decease,  unto  and  to  the  use  of  his  eldest  son,  me,  the  said  John  Micklethwait, 
and  my  assigns,  for  and  during  the  term  of  my  natural  life,  without  impeachment  of 
waste  (other  than  such  waste  as  in  the  said  will  is  mentioned),  with  remainder  to 
trustees  during  my  life  to  presei've  contingent  remainders,  with  remainders  from  and 
after  my  decease  'I'o  the  use  of  the  first  and  all  other  son  and  sons  of  my  body  lawfully 
begotten,  or  to  be  begotten,  in  tail  male,  with  remainder,  for  default  of  such  issue  (in 
case  such  limitation,  direction,  or  appointment  of  the  said  hereditaments  and  premises 
should  be  made  by  me  as  was  therein  and  as  is  hereinafter  mentioned),  to  the  use  and 
l)ehoof  of  such  one  of  tliem  his  the  said  testator's  two  grandsons,  Nathaniel  Mickle- 
thwait and  Sotheiton  Brauthwayt  Micklethwait  (the  sons  of  the  said  testator's  then  late 
second  son  Nathaniel  Micklethwait),  as  I  the  said  John  Micklethwait  should  during 
my  life-time  liy  any  deed  or  deeds,  writing  or-  writings,  with  or  witliout  power  of 
revocation,  under  my  hand  and  seal,  to  be  by  me  sealed  and  delivered  in  the  presence 
of  and  to  be  attested  by  two  or  more  credible  witnesses,  or  in  or  by  my  last  will 
and  testament  in  writing,  or  any  codicil  theieto,  to  be  signed,  sealed,  and  published 
in  the  presence  of  and  to  he  attested  by  three  or  more  credible  witnesses,  limit,  direct, 
or  appoint  the  same  manors,  hereditaments,  and  premises  unto.  To  hold  the  same  unto 
such  one  of  them  his  the  .said  testator's  two  grandsons  to  [805]  whom  the  said 
premises  should  lie  so  limited,  directed,  or  appointed  as  aforesaid,  and  his  assigns,  for 
and  during  the  term  of  his  natural  life,  without  impeachment  of  or  for'  any  manner-  of 
waste  (other  than  such  waste  as  irr  the  said  will  is  lucntiorreil  ;  w-ith  r-cinairrder-  to 
trustees  dur-ing  the  life  of  such  one  of  them  his  the  said  testator-'s  two  gr-aridsons  to 
whom  the  said  premises  should  be  so  limited,  dir-ected,  or  appoirrted  as  afor-esaid,  to 
pr-eserve  contingent  i-emairrihu-s  ;  with  r-em;undei-  from  and  after-  the  de<-case  of  such 
one  of  them  his  the  said  testatoi-'s  two  gr-andsorrs  to  whom  the  said  pr-cnn'ses  shorrld 
be  so  limited,  dir-ected,  or  appointed  as  aforesaid.  To  the  use  of  the  lirst  aird  all  other 
son  and  sons  of  the  body  of  sirch  orre  of  them  his  the  said  testator-'s  two  gr-aiidsons  to 
whom  the  said  premises  should  bo  so  limited  dii-ected,  or  appointed  as  afoi-esaid, 
lawfully  to  be  l)egotteir,  in  tail  male,  with  divers  r-emainders  over-,  for-  default  of  such 
issue,  as  in  and  by  the  said  last  wall  and  testiimcnt,  on  reference  being  ther-oto  had, 
may  mor-c  fully  and  at  large  appear :  Arrd  whereas  the  said  John  Micklethwait,  the 
testator-,  departed  this  life  on  or-  aborrt  tiro  27th  of  Febnrar-y,  1799,  withoirt  alter-irrg 
or  revoking  his  said  last  will  and  tcstiiment :  Now  know  j'e  that  I  the  sai<l  .iohu  Mickle- 
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thwait,  the  son  of  the  said  testator  John  Micklethwait,  deceased,  in  pursuance  and 
exercise  and  execution  of  the  power  and  authority  to  me  given  and  reserved  in  and 
by  the  said  recited  or  in  part  recited  last  will  and  testament  of  the  said  John  Mickle- 
thwait, deceased,  and  bj'  force  and  virtue  of  the  same  and  of  all  and  every  other 
power  and  powers,  authority  and  authorities,  in  me  being  or  vested,  or  in  any  wise 
enabling  me  thereunto  or  in  this  behalf,  have  limited,  directed,  or  appointed,  and  by 
this  my  deed  or  writing  under  my  hand  and  seal  by  me  sealed  and  delivered  in  the 
presence  of  and  attested  by  the  two  credible  per-[806]-sons  whose  names  are  hereupon 
indorsed  as  the  witnesses  to  the  scaling  and  delivery  of  these  presents  by  me,  do 
limit,  direct,  and  appoint  unto  the  said  Nathaniel  Micklethwait,  the  eldest  of  the  two 
grandsons  of  the  said  testator,  all  and  every  the  aforesaid  manors,  ad\owsons,  tithes, 
impropriations  of  tithes,  capital  and  other  messuages,  farms,  lands,  tenements, 
hereditaments,  and  real  estate  whatsoever,  late  of  the  said  John  Micklethwait,  the 
said  testator,  deceased,  and  by  him  in  and  by  his  said  recited  or  in  part  recited  last 
will  and  testament  given  and  devised  (from  and  after  my  decease,  and  in  default  of 
issue  male  of  me  the  said  John  Micklethwait,  as  in  the  said  will  is  mentioned),  and  in 
such  case  as  in  the  said  will  is  mentioned,  to  the  use  and  behoof  of  such  one  of  them 
his  the  said  testator's  two  grandsons  as  I  should  in  manner  as  therein  and  hereinbefore 
mentioned  limit  or  appoint  the  same  manors,  hereditaments,  and  premises  unto.  To 
hold  the  same  according  to  the  form  and  eO'ect  of  the  said  recited  or  in  part  recited 
will  of  the  said  John  Micklethwait,  my  late  father,  deceased.     In  witness,  &c. 

"  John  Micklethwait. 

"  X.\THAxiEL  Micklethwait." 

The  said  intended  marriage  between  the  said  Xathaniel  Micklethwait  (No.  2)  and 
the  said  Charlotte  Marianne  Harriet  Rous  took  place  on  the  27th  of  December,  1810  ; 
and,  on  the  26th  of  December,  1810,  a  marriage  settlement  of  that  date  was  executed, 
to  the  effect  following  : — 

The  settlement  is  made  between  the  said  Nathaniel  Micklethwait  (No.  2),  therein 
described  as  of  Beeston  St.  Andrew  aforesaid,  Esq.  of  the  first  part,  John  Lord  Kous, 
of  the  second  part,  the  Honorable  Charlotte  Marianne  Harriett  Rous,  of  the  third 
part,  Thomas  Sherlock  Gooch  and  Abraham  Whittaker,  Esqs.,  of  the  fointh  part,  and 
Sotherton  Branthwayt  Micklethwait  and  [807]  William  Hanbuiy,  Esqs.,  of  the  fifth 
part.  It  recites  the  then  intended  marriage  and  the  seisin  of  the  said  Nathaniel 
Micklethwait  (No.  2)  of  the  Hickling  estates,  the  will  of  1797,  and  the  deed-poll  of 
1810.  It  then  recites,  that,  upon  the  treaty  for  the  said  then  intended  marriage,  it 
was  proposed  and  agreed  that  the  said  John  Lord  Rous  should  at  or  before  the 
solemnization  thereof  pay  to  the  said  Nathaniel  Micklethwait  (No.  2)  the  sum  of 
50001.  as  and  for  the  fortune  or  portion  of  the  said  Charlotte  Marianne  Rous,  his 
daughter,  which  it  was  agreed  shoukl  be  taken  and  considered  in  lieu  and  full  satisfac- 
tion of  all  claims  which  the  said  Charlotte  Marianne  Harriett  Rous  might  have  as  one 
of  the  younger  children  of  the  said  John  Lord  Rous  under  or  by  vii-tue  of  the  settle- 
ment made  upon  his  marriage  with  the  said  Charlotte  Maria  Lad}^  Rous,  his  then  wife, 
and  also  in  lieu  of  all  legacies  or  bequests  mentioned  and  bequeathed  to  her  in  any 
will  made  by  the  said  John  Lord  Rous  previous  to  the  said  then  intended  marriage : 
and  the  said  Nathaniel  ^lieklethwait,  in  consideration  thereof  and  of  the  said  marriage, 
and  for  making  a  provision  for  the  said  Charlotte  Marianne  Harriett  Rous,  his  then 
intended  wife,  in  case  she  should  happen  to  survive  him,  and  for  the  issue  of  the  said 
then  intended  marriage,  did  agree  to  settle  and  convey  his  said  estates  in  Hickling 
and  adjoining  parishes  in  Norfolk  thereinafter  released,  To  the  uses  and  upon  and  for 
the  trusts,  intents,  and  purposes  thereinafter  mentioned  concerning  the  same ;  and 
also  to  enter  into  a  covenant  to  charge  the  said  hereditaments  and  premises  so  devised 
by  the  said  will  of  the  said  John  Micklethwait,  deceased,  in  case  and  when  and  so  soon 
as  he  should  come  into  possession  thereof  by  virtue  of  the  said  will  and  deed  of  appoint- 
ment, with  the  payment  of  an  annual  sum  or  yearly  rent-charge  of  5001.  to  the  said 
Charlotte  Marianne  Harriett  [808]  Rous,  his  then  intended  wife,  during  her  life,  in 
case  she  should  happen  to  survive  him  the  said  Nathaniel  Micklethwait  (No.  2),  as 
an  augmentation  of  her  jointure  :  And  the  said  Nathaniel  Micklethwait  (No.  2)  did 
also  agree  to  pay  to  the  said  Thomas  Sherlock  Gooch  and  Abraham  Whittaker, 
previous  to  the  solemnization  of  the  said  marriage,  the  sum  of  10,0001.  upon  the  trusts 
thereinafter  declared. 
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The  settlement  then  contains  a  conveyance  by  the  said  Nathaniel  Micklethwait 
(No.  -2)  of  the  said  Hickling  estate  to  trustees,  to  the  use  of  liimself  for  life,  remainder 
to  the  intent  that  Lady  Charlotte,  in  case  she  should  survive  him,  might  receive 
thereout  a  jointure  annuity  of  lOOOl.  for  her  life,  with  the  usual  powers  of  entry  and 
distress  for  secui'ing  and  enforcing  the  payment  of  the  same  ;  and,  subject  thereto,  to 
the  use  of  the  said  Thomas  Sherlock  Gooch  and  Abraham  Whittaker  for  one  thousand 
years,  to  be  computed  from  the  decease  of  the  said  Nathaniel  Micklethwait  (No.  2) 
for  securing  the  payment  of  the  .said  annuity  and  for  raising  15,0UUl.,  for  the  portions 
of  the  3'ounger  children  of  the  said  then  intended  marriage  ;  and,  subject  thereto.  To 
the  use  of  the  said  Nathaniel  Micklethwait  (No.  2),  in  fee.  The  said  Nathaniel 
Micklethwait  (No.  2)  then  by  the  said  indenture  of  settlement  covenanted  with  the 
.said  trustees  that  he  would  in  case  and  when  and  as  soon  as  he  should  by  virtue  of 
the  said  therein  recited  will  of  the  said  John  Micklethwait,  his  grandfather  (the 
testator  of  1797),  and  of  the  .said  deed  of  appointment  of  the  29th  of  November,  1810, 
be  in  the  actual  possession  of  the  manors,  messuages,  lands,  tenements,  hereditaments, 
and  premises  thereby  devised  to  the  .said  John  Micklethwait  the  son  (the  testator  of 
1822)  as  aforesaid,  well  and  eflectually  limit  and  appoint,  and  so  far  as  he  could  he 
did  thereby  limit  and  appoint,  unto  the  said  Lady  Charlotte,  for  her  life,  in  [809] 
augmentation  of  the  jointure  thereinl)efore  provided  for  her,  one  animal  sum  or  yearly 
rent-charge  of  5001.,  to  be  payable  out  of  the  said  devised  premises,  and  to  commence 
immediately  after  the  decease  of  the  said  Nathaniel  Micklethwait  (No.  2) ;  and  the 
said  Nathaniel  Micklethwait  (No.  2)  also  by  the  said  settlement  covenanted  that  he 
would  limit  and  appoint  such  powers  and  remedies  for  recovery  of  the  said  annuity 
when  in  arrear,  and  such  tei'ra  or  terms  of  ye;u's  for  the  better  securing  the  payment 
thereof,  to  take  effect  immediately  after  his  decease,  as  were  usual  and  necessary  and 
e.vpedient  in  that  behalf,  and  warranted  by  the  said  power. 

On  the  23rd  of  May,  1812,  the  said  Nathaniel  Micklethwait  (No.  2)  executed 
indentures  of  lease  and  release  and  settlement  dated  the  22nd  and  23rd  of  May,  1812, 
to  the  following  effect : — 

The  said  Nathaniel  Micklethwait  (No.  2)  thereby  settled  certain  estates  in 
Faversham  and  other  parishes  in  Norfolk,  of  about  the  value  of  25201.  per  annum ; 
and  Elizabeth  Braiithwayt,  widow,  who  was  entitled  for  her  life  in  part  of  the  same, 
concurred  with  him  in  so  doing:  and  the  .said  Nathaniel  Micklethwait  (No.  2) 
thereby  also  settled  the  .said  Beeston  estates  comprised  as  aforesaid  in  the  said  settle- 
ments of  1782  and  1804,  to  which  he  was  then  entitled  in  fee-simple  under  the 
recovery  deed  of  1805,  to  the  uses  following,  viz.  as  to  the  parts  of  the  said  Faversham 
and  other  estates  to  which  the  said  Elizabeth  Branthwayt  was  as  aforesaid  entitled 
for  her  life,  to  the  use  of  her  and  her  assigns  for  her  life,  l>y  way  of  restoration  and  in 
confirmation  of  her  said  estate  for  life  ;  and,  as  to  the  other  estates,  and,  after  the 
decease  of  the  said  Elizabeth  Branthwayt,  as  to  the  parts  of  the  said  estate  limited  to 
her  for  her  life,  to  the  use  of  the  said  Nathaniel  Micklethwait  (No.  2)  and  his  assigns 
for  his  life,  with  a  limita-[810]-tion  to  trustees  during  his  life  to  support  contingent 
remainders  ;  remainder  to  the  use  of  the  said  Colonel  Micklethwait  and  his  assigns 
for  his  life,  with  a  limitation  to  trustees  during  his  life  to  support  contingent 
remainders  ;  remainder  to  the  use  of  the  first  and  other  .sons  successively  of  the  said 
Colonel  Micklethwait  in  tail  male  ;  and,  on  failure  of  such  issue,  as  to  the  ])ai'ts  of  the 
said  estates  in  Faversham  in  which  the  said  Elizabeth  Branthwayt  had  a  life-interest 
as  aforesaid,  to  the  use  of  the  said  Nathaniel  Micklethwait  (No.  2),  his  iieirs  and 
assigns,  but,  if  he  died  without  issue  male  in  her  life-time  (which  did  nf)t  happen), 
then  to  the  uses  subsisting  therein  before  tiie  e.vecution  of  the  said  indenture  of 
settlement :  And,  as  to  all  other  the  .said  estates  thereby  settled,  comprising  the  said 
Beeston  estates,  to  the  use  of  the  said  Nathaniel  Micklethwait  (No.  2),  his  heirs  and 
assigns. 

On  the  24th  of  October,  1822,  the  said  John  Micklethwait  (the  testator  of  1822) 
made  his  will,  bearing  date  that  day,  duly  executed  and  attested  in  manner  then  by 
law  required  to  pass  real  estate,  of  which  the  following  is  a  copy  : — 

"This  is  the  last  will  and  testament  of  me,  John  iSlirklcthwait,  of  Iridgc  i'lacc,  in 
the  parish  of  JSalehurst,  in  the  county  of  iSus.se.\',  lisq.,  touching  the  disposition  of  such 
temporal  estate  which  by  the  blessing  of  Divine  I'rovidenco  1  have  been  endowed 
with,  and  whereof  I  ha\-e  an  absolute  right  of  dis|)osal.  In  the  first  place,  it  is  my 
particular  wish  and  desire  that  all  my  just  debts,  whether  on  mortgage,  bond,  simple 
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contract,  or  otherwise,  shall  he  paid  off  and  discharged  :  and,  for  the  greater  facility 
thereto,  and  in  order  the  better  to  secure  the  payment  of  the  several  pecuniary 
legacies  by  me  hereinafter  given  and  bequeathed,  I  give  and  devise  unto  my  friends 
William  Alexandei-  Moreland,  of,  &c..  and  John  Law  Hodges,  of,  &c.,  and  their  [811] 
heirs,  all  that  my  messuage  or  tenement,  buildings,  farm,  lands,  hereditaments,  and 
premises,  with  their  rights,  members,  and  appurtenances,  situate,  lying,  and  being  in 
the  parish  of  Sandhurst,  in  the  said  county  of  Kent,  and  now  in  the  tenure  or 
occupation  of  James  Collens,  his  assigns  or  under-tenants  ;  and  also  all  that  ray 
messuage  or  tenement,  buildings,  farm,  lands,  hereditaments,  and  premises,  with  their 
rights,  members,  and  appurtenances,  situate,  l}'ing,  and  being  in  the  parish  of 
Hawkhurst,  in  the  said  county  of  Kent,  and  now  in  the  tenure  or  occupation  of  Edmund 
Springett,  his  assigns  or  under-tenants  ;  and  all  other  my  messuages,  lands,  tenements, 
hereditaments,  and  premises  situate,  lying,  and  being  in  the  said  parishes  of  Sandhurst 
and  Hawkhurst,  or  either  of  them,  To  hold  the  same  to  them  the  said  W.  A.  Moreland 
and  J.  L.  Hodges,  and  their  heirs,  upon  this  special  trust  and  confidence  nevertheless 
in  them  reposed, — that  they  the  said  W.  A.  Moreland  and  J.  L.  Hodges,  or  the 
survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor,  do  and  shall  as  soon  as  con- 
veniently may  be  after  my  decease  sell  and  dispose  of  my  said  messuages  or  tenements, 
buildings,  farms,  lands,  hereditaments,  and  premises,  situate  in  the  several  parishes 
of  Sandhurst  and  Hawkhurst  aforesaid,  either  together  or  in  lots  or  parcels,  and  by 
public  auction  or  private  contract,  as  they  or  he  in  their  or  his  discretion  shall  judge 
most  prudent,  for  the  best  price  or  prices  that  can  reasonably  be  had  or  gotten  for  the 
same  :  and  upon  further  trust  to  pay  and  apply  the  net  moneys  to  arise  by  such  sale, 
and  the  rents  and  profits  to  be  received  in  the  mean  time  and  until  such  sale,  in  aid 
of  my  personal  estate,  in,  for,  and  towaixls  the  discharge  and  satisfaction  of  all  my 
just  debts,  whether  on  mortgage,  bond,  simple  contract,  or  otherwise,  and  also  in,  for^ 
and  towards  the  payment  and  satisfaction  of  the  several  pecuniary  legacies  [812]  hy 
me  hereinafter  given  and  bequeathed  ;  and,  in  case  of  any  surplus  of  the  said  trust 
moneys  fi-oni  and  after  such  payment,  discharge,  and  satisfaction  as  aforesaid,  then  I 
give  and  bequeath  such  surplus  money  unto  my  nephew  Sotherton  Branthwayt 
Micklethwait,  his  executors,  and  administrators,  to  and  for  his  and  their  own  sole  and 
absolute  use  and  benefit :  And,  the  more  eft'ectually  to  enable  my  said  trustees,  or  the 
survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor,  to  sell  and  dispose  of  my 
said  messuages  or  tenements,  buildings,  farms,  lands,  hereditaments,  and  premises 
situate  in  Sandhurst  and  Hawkhurst  aforesaid,  I  do  hereby  declare  that  no  purchaser 
or  purchasers  thereof,  or  of  any  part  thereof,  shall  be  obliged  to  look  to  or  concern 
himself,  herself,  or  themselves,  after  payment  of  his,  her,  or  their  purchase-money  or 
purchase-moneys,  with  the  application  thereof  or  of  any  part  thereof,  but  that  the 
receipt  or  receipts  of  my  said  trustees,  or  the  survivor  of  them,  or  the  heirs  of  such 
survivor,  shall  at  all  times  be  an  eft'ectual  discharge  or  discharges  to  such  purchaser  or 
purchasers  for  such  and  so  much  of  his,  her,  or  their  purchase-money  or  purchase- 
moneys  as  in  such  receipt  or  receipts  shall  be  expressed  or  acknowledged  to  be 
received  :  And  I  do  hereby  order  and  direct  that  my  said  nephew  Sotherton  Branthwayt 
Micklethwait  shall  have  an  election  of  becoming  the  purchaser  of  my  said  estates  so 
given  and  devised  in  trust  to  be  sold  as  aforesaid  at  a  price  to  be  affixed  by  the  fair 
valuation  of  two  persons,  one  to  be  chosen  by  my  said  trustees  or  the  survivor  of 
them,  or  the  heirs  of  such  survivor,  and  the  other  by  the  said  Sotherton  Branthwayt 
Micklethwait,  or,  in  case  of  a  diflerence  between  them,  then  by  the  valuation  of  a  third 
person  to  be  chosen  by  the  said  two  referees,  upon  condition  that  he  the  said  Sotherton 
Branthwayt  Micklethwait  shall  signify  his  wish  to  become  such  purchaser  within  six 
[813]  months  from  the  time  of  my  decease,  and  provided  he  the  said  Sotheiton 
Branthwayt  Micklethwait  shall  complete  such  purchase  within  twelve  months  from 
the  time  of  my  decease :  And  whereas  my  much  respected  father,  John  Micklethwait, 
deceased,  did  by  his  will,  bearing  date  the  4th  of  December,  1797,  give  and  devise 
(among  and  together  with  several  other  estates)  certain  messuages,  lands,  and 
hereditaments  situate  in  the  counties  of  Surrey  and  Middlesex,  and  in  the  city  of 
London,  therein  particularly  described,  to  the  use  of  me  for  life,  with  remainder  to 
the  use  of  my  heirs  in  tail  male,  and,  in  default  of  such  issue,  to  the  use  of  my  nephew 
Nathaniel  Micklethwait,  for  life,  with  remainder  to  his  heirs  in  tail  male,  or  of  my 
nephew  Sotherton  Branthwayt  Micklethwait,  for  life,  with  remainder  to  his  heirs  in 
tail  male,  authorising  or  giving  to  me  the  power  of  making  the  election  as  to  which 
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of  my  said  nephews  and  his  heirs  in  tail  such  limitations  in  remainder  should  tirst 
pass  in  the  event  of  my  decease  without  leaving  any  male  issue  :  And  whereas,  by  a 
codicil  to  the  said  will,  dated  the  2Gth  of  February,  1799,  my  said  father  did  attempt 
and  intend  to  revoke  and  make  void  the  devise  contained  in  his  said  will  so  far  as 
regarded  the  said  messuages,  lands,  and  hereditaments  situate  in  the  counties  of 
Surrey  and  Middlesex,  and  in  the  city  of  London  ;  and  he  did  thereby  attempt  and 
intend  to  give  and  devise  the  same  unto  my  brother  Jonathan  t4eorge  Micklethwait, 
his  heirs  and  assigns,  for  ever  ;  but,  such  codicil  having  been  published  in  the  presence 
of  and  attested  by  two  witnesses  only,  the  same  was  inoperative  as  to  the  above- 
mentioned  revocation  and  devise  therein  :  And  whereas,  under  and  by  virtue  and  in 
exercise  of  the  power  and  authority  to  me  given  in  and  by  my  said  father's  will,  I 
have  heretofore  made  an  election  by  limiting  atid  directing  from  and  immediately 
after  my  decease  without  issue  male,  [814]  all  and  every  the  messuages,  lands,  tene- 
ments, hereditaments,  and  premises  devised  by  the  said  will  as  aforesaid,  unto  my 
said  nephew  Nathaniel  Micklethwait,  for  the  term  of  his  natural  life,  with  remainder 
to  his  first  and  other  sons  and  their  heirs  in  tail  male  :  nevertheless,  it  is  my  wish  and 
desire  that  the  said  codicil  to  my  father's  will  should  be  confirmed,  and  the  devise 
therein  of  the  said  messuages,  lands,  atid  hereditaments  situate  in  the  counties  of 
Surrey  and  Middlesex,  and  in  the  city  of  London,  to  my  brother  Jonathan  George 
Micklethwait  and  his  heirs  and  assigns  for  ever  should  be  fully  and  legally  established  : 
And  whereas  it  is  my  expectation  that  my  nephew  Edward  Micklethwait  will  be 
pro\'ided  for  by  his  maternal  relations  :  Now,  I  do  hereby  give,  devise,  and  bequeath 
unto  my  nephew  John  Micklethwait  (eldest  son  of  my  said  brother  Jonathan  George 
Micklethwait)  and  his  assigns,  for  and  during  the  term  of  his  natural  life,  one  aniuiity 
01'  clear  yearly  rent-charge  of  1001.  sterling:  Also,  I  give,  devise,  and  bequeath  unto 
my  said  nephew  EdwarcT  Micklethwait  (the  other  son  of  my  said  brother  Jonathan 
George  Micklethwait)  and  his  assigns,  for  and  during  the  term  of  his  natural  life, 
one  annuity  or  clear  yearly  rent-charge  of  501.  sterling :  Also  I  give,  devise,  and 
be(iueath  unto  my  sister  in  law  Mary  Corthine,  spinstei',  and  her  assigns,  for  and 
during  the  term  of  her  natural  life,  one  annuity  or  clear  yearly  rent-charge  of  1001. 
sterling :  Also,  I  give,  devise,  and  bequeath  unto  Mary  Pooke,  of  Salehurst,  aforesaid, 
spinster,  and  her  assigns,  for  and  during  the  term  of  her  natural  life,  one  ainiuity 
or  yearly  rent-charge  of  401.  sterling :  All  which  said  several  annuities  or  yearly  rent- 
charges  I  do  direct  shall  be  paid  from  and  out  of,  and  be  charged  on,  tlie  heredita- 
ments and  real  estate  hereinafter  given  and  devised,  by  two  equal  half-yearly 
payments,  on  Lady  Day  and  Michaelmas  Day  in  every  year,  and  the  lirst  pa3'ment 
[815]  thereof  to  begin  and  be  made  on  such  of  the  said  days  as  shall  next  hap|)en  after 
my  decease  :  And  I  do  hereby  order  and  direct,  that,  in  case  the  said  annuities  or 
yearly  rent-charges,  or  any  or  either  of  them,  or  any  part  thereof,  shall  be  in  arrear 
and  unpaid  over  and  above  the  space  of  thirty  days  from  and  after  the  several  days 
above  mentioned  and  appointed  for  ])aymcnt  thereof,  it  shall  and  may  be  lawful 
to  and  for  the  said  John  Micklethwait,  Edward  Micklethwait,  Mary  Corthine,  and 
Mary  Pooke,  respectively,  or  their  respective  assigns,  from  time  to  time  to  recover 
and  raise  the  same  by  distress  and  sale  of  the  efi'ects  on  all  or  any  part  of  the  said 
hereditaments  and  real  estate  so  charged  therewith,  in  like  maimer  as  rent  may  be 
recovered  in  case  of  non-payment ;  And,  subject  to  and  chargoable  with  the 
payment  of  the  several  anmiities  or  yearly  rent>charges  aforesaid,  and  to  the  power 
and  remedy  foi'  recovery  thei'eof  in  mannei'  as  aforesaid,  I  give  and  devise  all 
and  eveiy  of  my  manors,  messuages,  farms,  lands,  lithes,  tenements,  hereditaments, 
and  real  estate  whatsoever,  whether  in  possession,  reversion,  remainder,  or  expectancy, 
and  whether  situate  in  the  county  of  Sussex  or  elsewhere  (except  Sandhurst  and 
Hawkhurst  afoi'esaid),  unto  my  aforesaid  friends  William  Alexander  Moreland  and 
John  l^aw  Hodges,  and  their  heirs.  To  hold  the  same  unto  the  said  William  Alexander 
Moreland  and  John  Law  [lodges  and  theii'  heirs  for  ever.  To  the  several  u.ses,  upon 
the  trusts,  ;uid  under  and  subject  to  the  powers,  provisos,  and  limitations  hereinafter 
expressed  and  deelaied  of  and  concerning  the  same,  that  is  to  say.  To  the  use  (if  n>y 
said  nephew  Sotherton  Hranthwayt  Micklethwait,  and  his  assigns,  for  and  duiiug  the 
term  of  his  natural  life  (without  im])eachmont  of  waste)  ;  and,  from  and  after  the 
determination  of  that  estate,  To  the  use  of  the  said  William  AlexaiiihM'  Moreland  and 
John  Ijaw  Hodges  and  [816]  their  heiis  during  the  nalinal  life  of  my  said  Nephew 
Sotherton   Branthwayt  Micklethwait,  in   trust   to  support   the  contingent  uses  and 
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estates  hereinafter  limited  from  being  defeated  or  destroyed,  and  for  that  purpose  to 
make  entries  and  bring  actions,  as  the  case  may  require,  yet  nevertheless  to  permit 
and  suffer  my  said  nephew  Sotherton  Branthwayt  Micklethwait  and  his  assigns  to  receive 
and  take  the  rents,  issues,  and  profits  thereof  during  the  term  of  his  natural  life  ; 
and,  from  and  after  his  decease,  to  the  use  of  the  first  son  of  the  body  of  the  said 
Sotherton  Branthwayt  Micklethwait  lawfully  begotten,  and  the  heirs  male  of  the  body 
of  such  first  son  lawfully  issuing ;  and,  in  default  of  such  issue,  to  the  use  of  the 
second,  third,  fourth,  and  all  and  every  other  son  and  sons  of  the  body  of  my  said 
nephew  Sotherton  Branthwayt  Micklethwait  lawfully  to  be  Ijegotten,  severally, 
successively,  and  in  remainder,  one  after  another,  in  order  and  course  as  they  shall  be 
in  seniority  of  age  and  priority  of  birth,  and  the  several  and  respective  heirs  male  of 
the  body  and  bodies  of  all  and  every  such  son  and  sons  lawfully  issuing,  the  elder  of 
such  son  and  sons,  and  the  heirs  male  of  his  and  their  body  and  bodies,  being  always 
to  be  preferred  and  to  take  before  the  younger  of  such  son  and  sons  and  the  heirs 
male  of  his  and  their  body  and  bodies  lawfully  issuing :  And,  in  default  of  such  issue. 
To  the  use  of  my  aforesaid  brother  Jonathan  (jreorge  Micklethwait,  and  his  assigns,  for 
and  during  the  term  of  his  natural  life ;  and,  from  and  after  the  decease  of  my  said 
brothel-  Jonathan  George  Micklethwait,  then  to  the  use  of  my  said  nephew  John 
Micklethwait  (the  eldest  son  of  my  said  brother  Jonathan  George  Micklethwait),  and 
his  assigns,  for  anil  during  the  term  of  his  natural  life  (\vithout  impeachment  of 
waste) ;  and,  from  and  after  the  determination  of  that  estate,  to  the  use  of  the  said 
William  Alexander  Moreland  and  John  [817]  Law  Hodges  and  their  heirs,  during  the 
natural  life  of  my  said  nephew  John  Micklethwait,  in  trust  to  support  the  contingent 
uses  and  estates  hereinafter  limited  from  being  defeated  or  destroyed,  and  for  that 
purpose  to  make  entries  and  bring  actions  as  occasion  shall  require,  yet  nevertheless 
to  peimit  and  suffer  my  said  nephew  John  Micklethwait  and  his  assigns  to  receive  and 
take  the  rents,  issues,  and  profits  thereof  during  the  term  of  his  natural  life ;  and, 
from  and  after  his  decease,  to  the  use  of  the  first  son  of  the  body  of  my  said  nephew 
John  Micklethwait  lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  of  such 
first  son  lawfully  issuing ;  and,  in  default  of  such  issue,  to  the  use  of  the  second,  third, 
fourth,  and  all  and  every  other  son  and  sons  of  the  body  of  the  said  John  Micklethwait 
lawfully  to  be  begotten,  severally,  successively,  and  in  remainder,  one  after  another, 
in  ordei-  and  course  as  they  shall  respecti\'ely  be  in  seniority  of  age  and  priority  of 
birth,  and  the  several  and  respective  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  son  and  sons,  and  the  heirs 
male  of  his  and  their  body  and  bodies  lawfully  issuing,  being  always  to  be  preferred 
and  to  take  before  the  younger  of  such  son  and  sons  and  the  heirs  male  of  his  and 
their  body  and  bodies  lawfully  issuing  :  Provided,  nevertheless,  that,  if  my  said  nephew 
Nathaniel  Micklethwait  and  his  first  or  other  son  or  sons,  or  his  or  their  heirs,  do  and 
shall  in  the  life-time  of  my  said  brother  Jonathan  George  Micklethwait,  fully  and 
efl'ectually  confirm  and  establish  the  aforesaid  codicil  to  my  father's  will,  by  legally  and 
eft'ectually  conveying  and  assuiing  the  said  messuages,  lands,  and  hereditaments  situate 
in  the  counties  of  Surrey  and  Middlesex,  and  in  the  city  of  London,  unto  and  to  the 
use  of  my  said  brother  Jonathan  George  Micklethwait,  his  heirs  and  assigns  for  ever, 
that  then  and  in  such  case  the  [818]  devise  and  limitation  hereinbefore  made  in  favour 
of  my  said  brother  Jonathan  George  Micklethwait  for  life,  and  of  my  said  nephew 
John  Micklethwait,  his  son,  and  the  first  and  other  sons  of  his  body,  in  tail  male  as 
aforesaid,  shall  from  thenceforth  cease  and  become  void,  and  immediately  on  such 
event,  or  otherwise  in  default  of  such  issue  as  aforesaid  of  my  said  nephew  John 
Micklethwait,  then  all  and  every  of  my  aforesaid  manors,  messuages,  farms,  lands, 
tithes,  tenements,  hereditaments,  and  real  estate  in  Sussex  or  elsewhere  (except  in 
Sandhurst  and  Hawkhurst  aforesaid),  are  to  go  and  pass  to  the  use  of  my  great- 
nephew  John  Nathaniel  Micklethwait,  second  son  of  my  said  nephew  Nathaniel 
Micklethwait,  and  his  assigns,  for  and  during  the  term  of  his  natural  life  (without 
impeachment  of  waste) ;  and,  from  and  after  the  determination  of  that  estate,  to  the 
use  of  the  said  William  Alexander  Moreland  and  John  Law  Hodges,  and  their 
heirs,  during  the  natural  life  of  the  said  John  Nathaniel  Micklethwait,  in  trust  to 
support  the  contingent  uses  and  estates  hereinafter  limited  from  being  defeated  or 
destroyed,  and  for  that  purpose  to  make  entries  and  bring  actions  as  occasion  may 
require,  yet  nevertheless  to  permit  and  suffer  the  said  John  Nathaniel  Micklethwait 
and  his  assigns  to  receive  and  take  the  rents,  issues,  and   profits  thereof  during 
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the  term  of  his  natural  life;  and,  from  and  after  his  decease,  to  the  use  of  the 
first  son  of  the  body  of  the  said  John  Nathaniel  Micklettnvait  lawfully  to  be 
begotten,  and  the  heirs  male  of  the  body  of  such  first  son  lawfully  issuing ; 
and,  in  default  of  such  issue,  to  the  use  of  the  second,  third,  fourth,  and  all  and 
every  other  son  and  sons  of  the  body  of  the  said  John  Nathaniel  Micklethwait, 
lawfully  to  be  begotten,  severally,  successively,  and  in  remainder,  one  after  another, 
as  they  shall  respecti\ely  be  in  seniority  of  age  and  pi-ioiity  of  birth,  and  the 
[819]  seveial  and  respective  heirs  male  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons  lawfully  issuing,  the  elder  of  such  son  and  sons,  and  the  heirs  male 
of  his  and  their  body  and  bodies  lawfully  issuing,  being  always  to  be  prefened  and 
to  take  before  the  younger  of  such  son  and  sons,  and  the  heirs  male  of  his  and  their 
body  and  bodies  lawfull}'  issuing :  and,  in  default  of  such  issue,  to  the  use  of  the 
third,  fouitb,  fifth,  and  all  and  o\'eiy  other  sou  and  sons  (except  the  eldest  son)  of  my 
said  nephew  Nathaniel  Micklethwait  lawfully  to  be  begotten,  severally,  successively, 
and  in  i-emainder,  one  after  another,  as  they  shall  respectively  be  in  seniority  of  age 
and  priority  of  birth,  and  the  several  and  respective  heirs  male  of  the  body  and  bodies 
of  all  and  every  such  son  and  sons  (except  such  eldest  son)  lawfull}'  issuing,  the  elder 
of  such  son  and  sons  (except  as  aforesaid),  and  the  heirs  male  of  his  and  their  body 
and  bodies,  being  always  to  be  preferred  and  to  take  before  the  younger  of  such  son 
and  sons  and  the  heirs  male  of  his  and  their  body  and  bodies  lawfully  issuing ;  and, 
in  default  of  such  issue,  to  the  use  of  the  right  heirs  of  my  said  brother  Jonathan 
George  Micklethwait  for  e\er;  And,  as  by  possibility  it  may  so  happen,  that,  from 
and  after  the  second,  third,  fourth,  or  other  younger  son  of  my  said  nephew  Nathaniel 
Micklethwait,  or  the  heirs  male  of  his  or  their  respective  body  or  bodies,  shall,  under 
the  limitations  aforesaid,  have  come  into  possession  of  my  said  hereditaments  and  leal 
estate,  the  eldest  or  elder  son  of  my  said  nephew  Nathaniel  Micklethwait,  or  the  heirs 
male  of  his  body,  may  die  and  become  extinct,  so  that  the  second  or  other  younger 
son  of  my  said  nephew  Nathaniel  Micklethwait,  or  the  heirs  male  of  the  body  of  such 
second  or  other  younger  son,  may  become  entitled  to  the  property  settled  on  the 
marriage  of  the  said  Nathaniel  Micklethwait,  in  the  characte)-  of  the  [820]  then  heir 
male  of  his  body ;  Now,  in  order  to  prevent  the  union  of  the  two  estates  in  the  same 
person,  whilst  there  is  in  existence  a  younger  son,  or  an  heir  male  of  the  body  of  a 
younger  son,  of  my  said  nephew  Nathaniel  Micklethwait,  1  do  by  this  my  will  direct 
and  declare,  that,  in  case  the  second,  third,  fourth,  or  other  younger  son,  or  the  heirs 
male  of  the  body  of  such  younger  son  or  sons,  shall,  by  the  death  or  failure  of  issue 
male  of  the  eldest  or  other  elder  son,  become  entitled  to  the  said  settled  property  of 
my  said  nephew  Nathaniel  Micklethwait,  as  the  heir  male  of  his  body,  Then  the 
limitations  in  this  my  will  in  favour  of  such  second  or  other  younger  son  so  becoming 
entitled,  shall,  from  and  immediately  after  such  event,  cease  and  become  void,  and  the 
next  younger  son  of  my  said  nephew  Nathaniel  Micklethwait,  and  the  heirs  male  of 
his  body,  shall,  under  the  limitations  of  this  my  will,  become  entitled  to  my  heredita- 
ments and  real  estate  aforesaid  in  such  manner  in  every  respect  as  if  his  next  elder 
brother,  or  the  issue  male  of  his  body,  h;id  been  dead  or  become  extinct ;  And  my 
will  is,  and  I  do  hereby  order  and  direct,  that  it  shall  and  may  be  lawful  to  and  for 
my  said  nephew  Sotherton  Branthwayt  Micklethwait,  m}'  said  nephew  John  Mickle- 
thwait, and  the  said  John  Nathaniel  Micklethwait,  and  each  and  every  of  them,  as 
and  when  they  sliall  or  may  happen  respectively  to  come  into  possession  of  my  said 
manors,  messuages,  farms,  lands,  tithes,  tenements,  hereditaments,  and  i-eal  estate  so 
limited  in  use  to  them  respectively  as  aforesaid,  by  any  writing  or  writings  signed  and 
sealed  by  tiiem  respectively  in  tlie  presence  of  and  to  be  attested  by  two  or  more 
credible  witnesses,  to  demise  and  lease  all  or  any  part  of  the  same  manors,  messuages, 
farms,  lands,  tithes,  tenements,  and  real  estate,  to  any  person  or  persons  wiiomsoever,  for 
any  teim  or  terms  not  exceeding  fourteen  years,  in  possession,  [821]  and  not  in  rever- 
sion, so  as  upon  every  such  lease  and  leases  the  best  and  most  improved  yearly  rent  or 
rents  be  reserved  and  made  payable  half-yearly  or  quarterly  that  can  i-easonabjv  Itc 
obtained,  without  taking  any  fine,  foregift,  or  other  thing  by  way  of  premium  for  the 
same,  and  so  as  such  lease  or  leases  do  contain  the  usual  covenants  and  conditions  on 
the  part  or  parts  of  tiie  lessee  or  lessees,  and  be  not  made  dispunishable  for  waste  by 
any  express  words  therein  contiiined,  anil  so  as  the  resjjcctivo  lessees  do  execute  the 
original  leases,  or  duplicates  or  counteri)arts  thereof:  And,  in  (Minsideration  of  the 
great  regard  and  respect  which  I  have  and  bear  for  the  family  of  my  nuuli  lionoured 
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mother,  Elizabeth  Micklethwait,  deceased,  before  Elizabeth  Peckham,  spinster,  through 
the  benevolence  of  which  family  I  am  possessed  of  the  greater  part  of  my  real  estates 
in  Sussex  and  Kent,  I  do  liy  this  my  vriW  order  and  direct  that  my  said  nephew 
Sotherton  Branthwayt  Micklethwait,  and  the  several  other  person  and  persons  (except 
my  said  brother  Jonathan  George  Micklethwait)  who  shall  in  succession  become 
entitled  to  my  said  manors,  messuages,  farms,  lands,  tithes,  tenements,  hereditaments, 
and  I'eal  estates  aforesaid,  by  virtue  of  the  aforesaid  limitations  in  this  my  will  con- 
tained, shall  se\'erally  and  successively  as  they  shall  come  into  the  possession  thereof, 
take  the  surname  and  liear  the  arms  of  Peckham  jointly  with  those  of  Micklethwait, 
and  shall  for  that  purpose  solicit  for  and  obtain  due  license  by  His  Majesty's  sign- 
manual,  and  procure  the  same  to  be  duly  recorded  in  the  Herald's  Ofhce  of  this 
kingdom :  And,  as  touching  my  personal  estate,  I  give  and  dispose  thereof  in 
manner  following,  &c.,  &c.  :  And  I  make,  nominate,  constitute,  and  appoint  my  said 
nephew  Sotherton  Branthwait  Micklethwait  sole  executor  of  this  my  last  will  and 
testament,"  &c. 

The  said  John  Micklethwait  (the  testator  of  1822)  [822]  was  at  the  time  of 
making  his  will,  and  at  the  time  of  his  death,  seised  in  fee-simple  of  certain 
estates  in  the  county  of  Sussex,  known  as  "  The  Iridge  estates,"  being  of  the  value 
of  28001.  per  annum  or  thereabouts,  and  being  a  portion  of  the  property  devised  by 
his  .said  will. 

The  said  John  Micklethwait  (the  testator  of  1822)  died  in  the  month  of  April,  1824, 
without  having  revoked  or  altered  his  said  will,  and  without  having  had  any  children. 

Up  to  about  this  period,  Nathaniel  Micklethwait  No.  2,  resided  at  Beeston  House, 
which  was  the  family  mansion  of  the  Micklethwaits,  and  part  of  the  property  comprised 
in  the  settlements  of  1782  and  1804  and  1812.  There  was  no  family  residence  on  any 
of  the  estates  devised  by  the  will  of  1797. 

The  property  sought  to  be  recovered  in  this  action  forms  part  of  the  said  Iridge 
estates  devised  by  the  said  testator  of  1822. 

At  the  time  when  the  said  John  Micklethwait  (the  testator  of  1822)  made  his  said 
will,  Messrs.  Richard  Owen  Stone  and  William  Owen  Stone  carried  on  business  in 
partnership  as  solicitors  at  Mayfield,  in  Sussex,  and  were  at  that  time  the  solicitors  of 
the  said  John  Micklethwait  (the  testator  of  1822),  and  were  employed  by  him  to 
prepare  his  said  will ;  and  the  said  Richard  0.  Stone  was  one  of  the  attesting 
witnesses  to  the  execution  thereof.  Richard  Owen  Stone  died  in  1824  ;  and  William 
Owen  Stone,  his  son  and  partner,  continued  the  business,  and  took  into  partnership 
Mr.  Donald  Barclay,  and  they  carried  on  business  in  partnership  at  the  same  office  in 
Mayfield  until  William  Owen  .Stone's  death  in  1839.  After  the  death  of  William 
Owen  Stone,  Mr.  Barclay  continued  the  business,  and  subsequently  took  Mr.  Henry 
King  into  partnership.  They  carried  on  their  business  at  a  different  office  from  that 
in  which  [823]  the  business  had  been  carried  on  during  the  life-time  of  the  Stones  ; 
and  quantities  of  papers,  including  several  papers  which  belonged  to  the  Micklethwaits, 
were  removed  from  the  one  office  to  the  other.  Among  the  papers  which  were  so 
removed,  two  papers  have  been  found.  The  first  is  in  the  hand-writing  partly  of  the 
said  Richard  Owen  Stone,  and  partly  of  Benjamin  Buss,  who  at  that  time  was  the 
clerk  of  the  said  Richard  Owen  Stone  and  William  Owen  Stone,  and  contains  an 
exact  copy  of  the  said  will  of  the  said  John  Micklethwait  (the  testator  of  1822),  and 
is  in  fact  the  original  draft  from  which  the  said  will  was  engrossed  for  the  purpose  of 
being  executed.  The  second  paper  was  found  folded  up  inside  the  first  paper,  and  is 
entirely  in  the  hand-writing  of  the  said  Richard  Owen  Stone  ;  but  Benjamin  Buss 
believes  that  certain  pencil  "  ticks,"  one  of  which  is  placed  against  each  clause  in  the 
paper,  were  put  there  by  him.  He  does  not  recollect  making  the  "  ticks  "  or  recognize 
them  as  being  in  his  hand  writing ;  but  he  thinks  they  are  his,  because  it  would  have 
been  part  of  his  duty  to  put  them  there.  The  following  is  a  copy  of  the  said  second 
paper : — 

"  Disposal  by  testament. 

"  De\ise  estates  in  Sandhurst  and  Hawkhurst  to  W.  A.  ]\Ioreland  and  J.  L.  Hodges, 
in  trust  to  sell  and  to  apply  proceeds  in  discharge  of  debts,  and  towards  payment 
of  pecuniary  legacies,  and  to  pay  residue  to  S.  B.  Micklethwait,  Esq.,  who  is  to  have 
the  election  of  becoming  purchaser  at  a  valuation  [six  instead  of  three  months  for 
election]. 
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"  Recite  property  settled  on  Mr.  N.  Micklethwait,  and  the  expectation  of  nephew 
Edward  Micklethwait's  being  provided  for. 

"Devise  to  nephew  John,  eldest  son  of  Mr.  J.  U.  Micklethwait,  ainuiity  of  1001. : 
to  nephew,  Edward  Micklethwait,  annuity  of  501.  :  to  Mrs.  Corthine,  an  annnitv 
of  lOOl. 

[824]  "Snl)ject  to  the  above  annuities,  give  the  residue  of  real  estates  to  trustees 
and  their  heirs. 

"  To  the  use  of  nephew  S.  B.  M.  for  life ; 

"Remainder  to  his  first  and  other  sons  in  tail  male:  in  default  of  such  issue,  to 
brother  J.  G.  Micklethwait,  for  life  ; 

"  Remainder  to  nephew  John  Micklethwait,  for  life ; 

"  Remainder  to  first  and  other  sons  of  nephew  .John  Micklethwait. 

"Clause,  if  father's  will  confirmed  as  to  the  property  in  London  and  Croydon,  the 
limitation  to  brother  J.  G.  and  to  nephew  and  his  first  and  other  sons  to  immediately 
cease. 

"  In  default  of  such  issue  of  nephew  John,  or  in  the  event  of  confirmation,  which 
shall  first  happen,  then  to  John  Nathaniel  Micklethwait  (second  son  of  nephew 
Nathaniel  Micklethwait),  for  life  ; 

"Remainder  to  his  first  and  other  sons  in  tail  male.  In  default  of  such  issue, 
remainder  to  the  third,  fourth,  fifth,  and  all  other  (except  the  eldest  son)  of  Nathaniel 
Micklethwait,  in  tail  male. 

"  Proviso,  as  in  codicil,  to  prevent  the  two  estates,  i.e.  the  one  already  settled  on 
Nephew  Nathaniel  and  Mr.  Micklethwait's  estate  getting  into  the  possession  of  the 
same  person. 

"  In  default  of  all  the  issue  of  nephew  Nathaniel  (except  his  eldest  son,  or  the  issue 
of  such  eldest  son), 

"  Then  to  brother  J.  G.  Micklethwait,  his  heirs  and  assigns,  for  ever. 

"  Clause  for  letting  leases  as  restricted. 

"Clause  also  as  to  the  taking  the  surname  and  bearing  the  arms  of  Pcckhani  jointly 
with  Micklethwait." 

[Then  followed  the  heads  of  the  provisions  as  to  the  disposal  of  the  personal  estate 
of  the  testator.] 

These  two  papers  were  to  be  treatcfl  as  part  of  the  case. 

[825]  Upon  the  death  of  the  said  John  Micklethwait  (the  testator  of  1822),  the 
said  Sotheiton  Branthwayt  Michlethwait,  who  was  created  a  baronet,  and  was  also 
known  as  Sir  Pcckhara  Micklethwait,  entered  into  possession  of  the  .said  Iridge  estates 
undei-  the  said  will  of  the  24th  of  October,  1822,  and  continued  in  possession  thereof 
until  his  death  without  issue  in  September,  1853  ;  and,  upon  such  death  of  the  said 
John  Micklethwait  (the  testator  of  1822),  the  said  Nathaniel  Micklethwait  (No.  2) 
entered  into  jwssession  of  the  estates  devised  by  the  said  will  of  the  -tth  of 
December,  17!)7. 

On  the  (ith  of  April,  182(),  the  said  Nathaniel  Micklethwait  (No.  2)  and  the  said 
Colonel  Micklethwait  did,  in  the  life-time  of  the  said  .ionathan  (Jcorgc  Micklethwait, 
fully  and  effectually  conliini  and  establish  the  said  attempted  codiril  to  the  will  of  the 
said  Jolin  Micklethwait  (the  testator  of  1797),  by  legally  and  efi'ectually  conveying 
and  assuring  the  said  property  situate  in  the  counties  of  Sui'rey  and  Middlesex,  and 
in  the  city  of  London,  unto  and  to  the  use  of  the  said  Jonathan  George  Micklethwait 
in  fee ;  and  theieupon  the  devise  and  limitiition  contained  in  the  said  will  of  the  said 
John  Micklethwait  (the  testatoi-  of  1822)  in  favour  of  the  said  Jonathan  George 
Micklethwait  and  of  John  Micklethwait  his  son,  and  the  first  and  other  sons  of  his 
body  in  tail  male,  ceased  and  l)ecame  void. 

The  value  of  the  estates  devised  by  the  will  of  1797,  exclusive  of  the  portion 
conveyed  to  Jonathan  George  Micklethwait  as  before  mentioned,  is  4.i701.  per  annum. 

There  was  issue  of  the  said  marriage  of  the  said  Nathaniel  .Micklethwait  (No.  2) 
and  the  said  Cliarl(;tte  Mariaiuic  Harriet  Rous  six  sons,  of  whom  John  Nathaniel 
Micklethwait,  the  defendant  in  this  action,  was  the  eldest,  and  Ileiny  Sharnborne 
Nathaniel  Micklethwait,  the  plaintill'  in  this  action,  was  the  second.  [826]  rjion  the 
death  of  the  said  Sii'  Peck  ham  Micklethwait,  the  defendant  entered  into  possession  of 
the  said  Iridge  estates  under  the  said  will  of  the  24th  of  October,  1822,  and  from 
thence  hitherto  hath  been  and  still  is  in  occupation  and  possession  of  the  same. 
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The  said  Nathaniel  Micklethwait  (No.  2)  died  on  the  (ith  of  January,  1856  ;  and, 
upon  liis  death,  the  said  Colonel  Micklethwait  entered  into  possession  of  the  estates 
n  the  counties  of  Norfolk,  SuflTolk,  and  Essex,  and  in  the  citj'  of  Norwich,  and  in  the 
county  of  Westmeath,  devised  by  the  said  will  of  the  4th  of  December,  1797,  and  also 
the  estates  comprised  in  the  settlements  of  180-1,  and  1810,  and  1812,  severally 
mentioned  in  the  will  of  the  29th  of  May,  1852,  hereinafter  referred  to,  and  died  on 
the  18th  of  -Inly,  1856,  without  having  been  married,  and  without  having  barred  the 
estate-tail  in  any  of  the  property  devised  by  the  said  will  of  the  said  John  Micklethwait, 
the  testator  of  1797. 

The  said  Nathaniel  Micklethwait  (No.  2)  duly  made  and  published  his  will,  dated 
the  29th  of  May,  1852,  e.xecuted  so  as  to  pass  real  estates;  and  thereby  he  devised 
his  said  manors  and  estates  hereinbefore  called  the  Hiekling  estates,  and  all  other  his 
estates  ))elonging  to  him  in  fee-simple  in  possession,  to  trustees,  for  a  term  of  years, 
for  raising  a  sum  of  money  therein  mentioned  ;  and  subject  thereto,  to  his  eldest  son, 
the  said  Nathaniel  Waldegrave  John  Branthwayt  Micklethwait  (called  in  this  case 
Colonel  Micklethwait),  for  life  ;  with  remainder  to  his  first  and  other  sons  successively 
in  tail  male  ;  and,  on  failure  of  his  issue,  the  testator  devised,  not  only  the  said  several 
estates,  but  also  the  said  manor  and  site  of  Faversham  Hall,  and  estates  in  Faversham, 
Costessey,  Drayton,  Attlebridge,  Ringland,  Morton,  Beeston,  and  Sprowston,  comprised 
in  and  settled  by  the  said  indentures  of  the  22nd  and  23rd  of  May,  1812,  to  his  second 
son,  the  said  John  Nathaniel  [827]  Micklethwait,  the  defendant,  for  life ;  with 
remainder  to  his  fiist  and  other  sons  successively  in  tail  male  ;  and,  on  failure  of  such 
is.sue,  to  his  third  son,  the  said  Henry  Sharnborne  Nathaniel  Micklethwait,  the  plaintiff 
for  life,  with  remainder  to  his  first  and  other  sons  successively  in  tail  male,  with 
remainders  over  in  like  manner  to  the  testator's  other  sons,  daughters,  and  grandchildren 
successively  for  life,  and  to  their  children  in  tail :  And,  after  reciting  that  he  was  seised 
or  entitled  for  his  life  of  and  to,  not  only  the  said  manors,  hereditaments,  and  real 
estates  comprised  in  the  said  indentures  of  the  22nd  and  2.3rd  of  May,  1812,  but,  also 
of  and  to  dix'ers  other  considerable  real  estates  in  England  and  Ireland,  with  i-emainders 
respectively  to  his  said  sons  successively  in  tail  male, — the  said  testator  declared  that 
the  several  gifts  and  devises  thereinbefore  contained  of  his  said  manors  and  estates 
thereinbefore  devised  to  or  in  favour  of  his  said  sons  respectively  for  life,  were  so  made, 
and  should  be  accepted  by  them  respectively,  upon  condition  that  each  and  every  of 
his  said  sons  respectively  who  should  after  his  decease  become  seised  or  entitled  of 
and  to  the  said  manors  and  i-eal  estates  of  or  to  which  he  the  said  testator  was  so 
seised  or  entitled  for  his  life  as  aforesaid  for  any  estate  in  tail,  should  within  twelve 
calendar  months  next  after  he  should  be  in  possession  of  the  same,  make  and  execute 
all  such  legal  and  proper  deeds  as  should  be  I'equisite  or  proper,  not  only  legally  and 
effectually  to  bar  and  destroy  such  estate-tail,  but  also  to  settle  and  assure  the  said 
manors  and  real  estates  to  the  uses,  estates,  iSrc,  thereinbefore  limited,  created,  and 
expressed  of  the  said  testator's  said  manors  and  estates  in  Hiekling,  Stalham,  Ingham, 
and  Sutton,  after  and  subsequent  to  the  said  term,  with  a  limitation  over  to  the  next 
person  in  lemaindcr,  in  case  of  refusal  oi'  neglect  of  any  son  to  make  such  deeds  within 
the  aforesaid  time. 

[828]  The  abo\'e-mentioned  condition  was  performed  by  the  defendant  on  the  16th 
of  June,  1 857,  executing  disentailing  deeds  of  all  the  property  then  vested  in  him  in 
tail,  including  the  estates  devised  in  1797,  and  appointed  in  November,  1810,  and 
settling  such  property  as  directed  by  the  last  mentioned  will  of  1852. 

Upon  the  death  of  the  said  Colonel  Micklethwait,  the  defendant  entered  into 
possession  of  the  said  estates  in  the  counties  of  Norfolk,  Suffolk,  and  Essex,  and  in 
the  city  of  Norwich,  and  in  the  county  of  Westmeath,  in  Ireland,  devised  by  the 
testator  of  1797,  and  the  Hiekling  and  other  estates  comprised  in  the  settlements  of 
1804  and  1810,  and  in  the  deed  of  1812,  severally  mentioned  in  the  will  of  1852, 
except  the  estates  conveyed  to  Jonathan  Geoi'ge  Micklethwait  as  hereinbefore  men- 
tioned, and  from  thence  hitherto  has  been  and  still  is  in  possession  of  the  same. 

Neither  the  plaintifl'  nor  the  defendant  has  at  any  time  taken  or  borne  the  surname 
or  arms  of  Feckham  jointly  with  those  of  Micklethwait ;  nor  has  eithei'  of  them  for 
that  purpose  solicited  for  or  oI)tainecl  any  license  by  Royal  sign-manual. 

On  the  27th  of  February,  1856,  the  defendant  addressed  the  following  letter  to 
the  plaintiff: — 
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"  HoUingdon  Court,  Uxbridge, 
"27th  February,  1856. 

"  My  dear  Henry, — I  am  much  surprised  and  annoyed  at  the  letter  I  have 
received  from  you  in  answer  to  my  note  of  Sunday  night. 

"  All  that  I  have  desired  to  do  is,  to  place  the  real  facts  of  the  case  before  you, 
and  to  make  you  aware  that  I  shall  certainly  take  all  that  I  am  entitled  to ;  and  I 
shall  never  find  fault  with  any  one  that  may  dispute  my  claim  or  establish  any  right 
for  himself.  Had  I  merely  consulted  my  own  peace  and  con)-[829]-fort,  I  should  have 
taken  the  opinion  of  an  eminent  lawyer  upon  the  subject,  and  then  have  kept  my  own 
counsel  until  the  time  came  for  establishing  my  claims  :  but  this  appeared  to  me  a 
selfish  and  ungenerous  course  of  proceeding  between  brothers  ;  and  therefore,  as  soon 
as  I  became  fully  aware  of  the  contents  of  my  father's  will,  I  hastened  to  inform  you 
of  its  probable  bearings  upon  the  old  Iridge  estate. 

"  Fred,  has  long  been  aware  of  the  difficulties  of  the  case  ;  and  so  were  Sir  Peckham 
and  my  father.  In  fact,  there  was  a  correspondence  aliout  the  possibility  of  re  settling 
of  the  estates:  and  I  have  seen  the  opinion  given  by  Mr.  Christie  in  the  year  1850 
(I  think)  on  the  subject. 

"  You  speak  in  your  letter  as  if  my  claim  to  hold  the  old  Iridge  estate  as  tenant 
for  life  merely  rested  on  "an  omission  or  inaccuracy"  in  the  shifting  clause  of  my 
great-uncle's  will.  Such,  however,  is  not  the  case  ;  and  I  will  now  give  you  an  outline 
of  the  facts,  more  particularly,  as  I  think  you  also  labour  under  another  error,  viz. 
that  the  shifting-clause  was  to  prevent  the  union  of  mj'  father's  landed  estates  (held 
under  his  grandfather's  and  Mr.  Branthwayt's  wills)  with  the  Iridge  estate. 

"On  my  father's  marriage  in  180-1,  John  Micklcthwait  settled  certain  properties 
in  Ireland,  Suftblk,  and  Essex,  on  my  father  and  his  heir  male.  In  the  year  1822  he 
made  his  will,  leaving  the  Iridge  estate  to  Sir  Peckham  and  his  heirs,  then  to  me  and 
my  heirs,  &c.  He  then  introduced  a  shifting-clause,  to  the  effect,  that,  if  any  of  the 
sons  of  my  father,  after  they  came  into  possession  of  the  Iridge  estate,  should  become 
entitled  to  the  property  he  had  settled  on  my  father's  marriage,  as  his  heir  male,  then 
the  Iridge  estate  .should  pass  to  the  next  in  the  entail.  The  colonel,  as  my  father's 
heir  male,  has  come  into  possession  of  these  [830]  aforesaid  settled  estates,  and,  in 
compliance  with  my  father's  directions,  has  used  his  right  to  disentail  these  estates, 
and  to  re-settle  them  according  to  my  father's  wishes ;  and  by  that  settlement  I  shall 
doubtless  become  entitled  to  them  as  tenant  for  life,  but  as  tenant  for  life  only,  without 
the  option  of  disposing  of  them  according  to  my  own  wi.shes  ;  for,  by  the  present  will, 
any  daughters  I  might  have  are  excluded,  and  the  preference  given  to  my  sisters. 
But,  understand  me,  I  am  not  complaining  of  this  arrangement :  I  only  allude  to  it, 
in  order  to  shew  the  true  facts  of  the  case. 

"  Since  seeing  Fred.,  I  have  had  a  very  positive  legal  opinion,  that,  the  Colonel 
having  barred  his  entail,  and  re-settled  the  estates,  the  shifting-clause  falls  to  the 
ground,  from  the  fact,  that,  when  an  estate  is  re-settled,  it  becomes  another  estiite  in 
the  eye  of  the  law  :  and  though  1  might,  through  these  means,  become  possessed  of 
it,  I  could  never  hold  it  under  the  terms  contemplated  by  my  grcat-unelo's  will.  You 
see,  therefore,  first,  that  the  disputed  point  involves  a  very  small  part  of  my  father's 
estate,  and,  secondly,  that  ni}'  claim  is  founded  upon  no  technical  olijections. 

"  If  John  Micklcthwait  had  been  in  eainest  in  preventing  the  two  estates  from 
coming  together,  why  did  he  limit  the  entail  to  you,  and  not  continue  it  to  Fred.,  who 
was  born  when  he  made  his  will. 

"You  have  been  most  unlucky  as  to  present  means  ;  and  I  wish  it  had  been  other- 
wise :  but  eventually  you  may  be  in  the  best  position  of  any  of  the  family  ;  for,  you 
may  be  entitled  to  the  old  Iridge  estiite  in  fee,  and  to  the  whole  of  my  father's  estates 
as  tenant  for  life. 

"As  to  your  concluding  remark,  that  my  father  died  in  the  'full  confidence'  that 
the  two  estates  would  be  kc|)t  separate  by  his  'successors,'  I  do  not  hesitate  to  say 
that  there  is  not  tlii'  slightest  foundation  for  such  a  belief:  and,  wheti  I  discussed  the 
subject  with  Fred.,  [831]  he  never  even  atU'mi)tcd  to  biing  forward  such  an  argument. 
I  firmly  believe  that  my  father  was  perfectly  well  aci|uainle(l  with  .all  the  <'ircumstanees 
of  the  case  ;  and,  had  he  wished  that  the  estates  should  have  been  kept  se])ar.ite,  ho 
had  ample  means  of  enforcing  compliance. 

"  What  Fred.'s  motives  could  have  been  for  giving  you  the  assurance  you  Injil  mc 
he  had  often  done,  that  the  two  estates  could  not  go  together,  I  cannot  imagine,  as  I 
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can  produce  a  letter  written  by  him  six  years  ago,  in  which  he  states,  that,  under 
certain  circumstances,  I  must  become  entitled  to  the  two  properties,  or  words  to  that 
eftect.     I  shall  be  in  London  to-morrow,  &c. 

"  Do  not  let  yourself  be  drawn  into  making  these  unguarded  assertions.  You 
may  some  day  be  placed  in  the  same  situation  in  which  I  now  am ;  and  be  sure  that 
the}^  will  then  be  remembered  and  brought  forward  against  you. — Believe  me  your 
affectionate  brother,  "  John  Micklethwait." 

The  plaintiff,  on  the  19th  of  September,  1856,  demanded  of  the  defendant  po.sses- 
sion  of  the  property  mentioned  in  the  writ  in  this  action  ;  to  which  demand  the 
defendant  refused  to  accede. 

The  accompanying  pedigi'ee  is  a  correct  pedigree  of  the  Micklethwait  family,  and 
is  to  be  taken  as  part  of  the  case.     [See  next  page.] 

Each  of  the  deeds  and  wills  above  mentioned  is  to  be  taken  as  set  out  in  full,  and 
copies  are  to  be  referred  to  if  necessaiy. 

The  court  are  to  be  at  liberty  to  draw  any  inferences  of  fact  from  the  facts  herein- 
before stated  which  a  jury  might  draw. 

The  defendant  objects  to  the  admissibility  in  evidence  of  the  before-mentioned 
alleged  draft  and  instructions  for  the  will  of  1822  ;  and  the  plaintiff  objects  to  the 
admissibility  of  the  will  of  1852. 

[833]  The  question  for  the  opinion  of  the  court, — subject  to  the  above  objections, 
is, — whether,  under  the  circumstances  hereinbefore  stated,  the  plaintiff  is  entitled  to 
the  property  mentioned  in  the  said  writ  of  ejectment.  If  the  court  shall  be  of  opinion 
in  the  affirmative,  then  judgment  shall  be  entered  up  for  the  plaintiff,  with  costs  of 
suit.  If  the  court  shall  be  of  opinion  in  the  negative,  then  judgment  of  nol-pros., 
with  costs  of  defence,  shall  be  entered  up  foi'  the  defendant. 

Atherton,  Q.  C.  (with  whom  was  K.  Claike  and  Honyman),  for  the  plaintiff.  The 
defendant,  the  second  son  of  Nathaniel  Micklethwait,  the  nephew  of  John  Mickle- 
thwait the  testator  of  1822,  having  by  reason  of  the  death  of  Colonel  Micklethwait, 
his  elder  brother,  without  issue,  in  1856,  succeeded  as  heir  male  of  the  body  of  his 
father,  within  the  meaning  of  the  language  of  the  second  shifting-clause  in  the  will  of 
1822,  to  the  property  settled  on  the  marriage  of  Nathaniel  Micklethwait  his  father 
(viz.  the  Hickling  estates),  ceased  to  be  entitled  to  retain  the  Iiidge  estate,  which  had 
come  to  him  upon  the  death  of  his  uncle  Sotherton  Branthwayt  Micklethwait  (or, 
as  he  was  afterwai'ds  called,  Sir  Peckham  Micklethwait)  in  1853, — the  propeit}' 
thereby  meant  to  be  designated  being  the  estates  which  passed  by  the  will  of  1797 
and  the  appointment  of  John  Micklethwait  of  1810  made  with  a  view  to  and  as  a 
settlement  upon  the  second  marriage  of  his  nephew  Nathaniel  Micklethwait.  The 
object  of  the  testator  e\idently  was,  to  prevent  the  union  of  the  two  estates, — the 
Iridge  estate,  and  the  estates  which  pa.ssed  by  the  will  of  1797  and  the  appointment 
of  1810, — in  the  same  person.  Over  the  former,  he  had  an  absolute  power  of  disposi- 
tion ;  as  to  the  latter,  he  had  a  mere  power  of  appointing  in  favor  of  one  or  other 
of  his  two  nephews,  the  grandsons  of  the  testator  of  1797.  Conditionally  [834]  upon 
the  confirmation  of  the  imperfect  codicil  in  the  will  of  1797,  and  upon  failure  of  issue 
of  Sir  Peckham  Micklethwait,  the  Iridge  estate  is  devised  to  John  Nathaniel  Mickle- 
thwait, the  defendant,  for  life,  and  to  his  sons  successively  in  tail  male.  Upon  the 
death,  therefore,  of  Sir  Peckham  Micklethwait  without  issue  in  1853,  the  defendant 
acquired  an  indisputable  title  to  the  Iridge  estate  :  and,  upon  the  death  of  Colonel 
Micklethwait  without  issue  in  1856,  he  succeeded  under  the  limitations  in  the  will  of 
1797  and  the  appointment  of  ISIO  to  the  estates  comprised  in  the  settlement  of  the 
latter  date.  The  question  then  is,  whether  the  effect  of  the  shifting-clause  in  the  will 
of  1822  was  not  to  dispossess  the  defendant  of  his  title  to  the  Iridge  estate.  That 
clause  is  as  follows  :  "  And  as  by  possibility  it  may  so  happen,  that,  from  and  after 
the  second,  third,  fourth,  or  other  younger  son  of  my  said  nephew  Nathaniel  Mickle- 
thwait, or  the  heirs  male  of  his  or  their  respective  body  or  bodies,  shall,  under  the 
limitations  aforesaid,  have  come  into  possession  of  my  said  hereditaments  and  real 
estate,  the  eldest  or  elder  son  of  my  said  nephew  Nathaniel  Micklethwait,  or  the  heirs 
male  of  his  body,  may  die  and  become  extinct,  so  that  the  second  or  other  j'ounger 
son  of  my  said  nepliew  Nathaniel  Micklethwait,  or  the  heirs  male  of  the  body  of  such 
second  or  other  youngei-  son  may  become  entitled  to  the  property  settled  on  the 
marriage  of  the  said  Nathaniel  Micklethwait,  in  the  character  of  the  then  heir  male 
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of  his  body  ;  now,  in  order  to  prevent  the  union  of  the  two  estates  in  the  same  person 
whilst  there  is  in  existence  a  younger  son  or  an  heir  male  of  the  body  of  a  younger 
son  of  my  said  nephew  Nathaniel  Micklethwait,  I  do  by  this  my  will  direct  and 
declare,  that,  in  case  the  second,  third,  fourth,  or  other  younger  son,  or  the  heirs 
male  of  the  body  of  such  younger  son  or  sons,  shall  by  the  de;ith  or  failure  [835]  of 
issue  male  of  the  eldest  or  other  eldest  son  become  entitled  to  the  said  settled  pi-operty 
of  my  said  nephew  Nathaniel  Micklethwait,  as  the  heir  male  of  his  bodj',  then  the 
limitations  in  this  my  will  in  favour  of  such  second  or  other  younger  son  so  becoming 
entitled  shall  immediately  aftei-  such  event  cease  and  become  void,  and  the  next 
younger  son  of  my  sr.id  nephew  Nathaniel  Micklethwait  and  the  heirs  male  of  his 
body  shall  under  the  limitations  of  this  my  will  become  entitled  to  my  hereditaments 
and  real  estate  aforesaid,  in  such  manner  in  every  respect  as  if  his  next  elder  brother, 
or  the  issue  male  of  his  bod}',  had  been  dead  or  become  extinct."  The  manifest 
intention  of  the  testator  by  that  clause  was,  to  prevent  the  Iridge  estate,  over  which 
he  had  an  absolute  right  of  disposal,  from  being  possessed  by  the  same  person  who 
should  become,  in  the  way  pointed  out  (not  perhaps  with  strict  accuracy),  entitled  to 
the  property  comprised  in  the  will  of  1797  and  the  settlement  of  1810  ;  and  this  the 
defendant  clearly  took  in  the  character  of  the  then  heir  male  of  the  body  of  his  father, 
—  an  expression  which  is  evidently  (as  appears  from  similar  inaccuracies  of  expression 
in  other  parts  of  the  will)  used  by  the  testator  in  the  popular  rather  than  in  the  strict 
legal  sense  of  those  words.  The  statement  of  facts  at  pp.  822-824,  in  the  view  above 
presented,  clearly  would  not  be  admissible  ;  there  being  no  ambiguity  which  needs 
the  aid  of  extrinsic  evidence  to  explain  it. 

Lush,  Q.  C.  (with  whom  was  R.  E.  Turner)  for  the  defendant.  Three  propositions 
will  be  submitted  for  the  consideration  of  the  court, — first,  that  the  property  referred 
to  in  the  second  shifting-clause  as  "  settled  on  the  marriage  of  Nathaniel  Micklethwait," 
is  not  the  property  comprised  in  the  will  of  1797,  and  dealt  with  on  the  marriage  of 
Nathaniel  Micklethwait  in  1810,  but  the  [836]  Hickling,  Beeston,  and  Tunstall  estates 
dealt  with  in  the  .settlement  made  on  the  marriage  of  1804;  and  that,  consequently, 
the  contingency  provided  for  in  the  shifting-clause,  of  the  second  nephew  succeeding 
in  place  of  the  first,  as  "  heir  male  of  the  body "  of  his  father,  has  not  happened, 
inasmuch  as  the  defendant  has  succeeded  to  these  estates,  not  as  "  heir  of  the  body," 
but  as  devisee  under  the  will  of  his  father, — secondly,  that,  even  assuming  that  the 
estates  referred  to  in  the  shifting-clause  are  the  estates  devised  by  the  will  of  1797, 
still  the  contingency  provided  against  has  not  happened,  inasmuch  as  the  defendant 
has  not  succeeded  to  these  estates  as  "  heir  male  of  the  body  "  of  his  father  Nathaniel ; 
because,  taking  as  first  tenant-in-tail  after  the  determination  of  the  estate  for  life, 
according  to  the  limitations  of  the  will  of  1797,  he  would  take,  not  an  esfcite  by 
inheritance,  but  an  estate-tail  as  purchaser, — thirdly,  that,  even  if  this  should  be  held 
otherwise,  still  the  contingency  provided  for  by  the  will  has  not  been  fulfilled  in 
regard  to  the  estates  succeeded  to,  seeing  that  the  estates  settled  (according  to  the 
plaintift"'s  own  construction)  on  the  marriage  of  1810,  comprised  the  whole  of  the 
estates  devised  by  the  will  of  1797,  while  the  defendant  has  succeeded  only  to  a 
part  of  those  estates,  other  part  having  been  conveyed  to  Jonathan  George  Mickle- 
thwait conformably  to  the  will  of  1822,  as  the  price  of  the  defendant's  acquisition 
of  the  Iridge  estate.  It  is  admitted,  on  the  part  of  the  plaintifl^,  that  the  defendant's 
title  to  the  property  in  question  under  the  will  of  1822  is  prima  facie  indis- 
putable. Now,  it  is  a  well-established  rule  of  lasv  that  a  right  clearly  vested  is 
not  to  be  divested  except  by  language  equally  plain  and  unambiguous.  Thus,  in 
Fazakerky  v.  Foixl,  4  Simons,  390,  W.  G.,  by  his  will,  dated  in  1775,  devised  his 
estates  to  his  nephew  for  life,  with  remainders  to  his  first  and  other  sons  in  tail 
[837]  male.  T.  G.,  the  nephew's  eldest  son,  after  his  father's  death,  suffered  a  recovery, 
and  limited  the  estates  to  himself  for  life,  remainder,  subject  to  a  term  for  securing  a 
jointure  and  raising  portions  for  his  yovniger  children,  to  his  fii'st  and  other  sons  in 
tail  male.  S.  F.,  by  his  will,  dated  in  1804,  devised  his  estates  to  trustees,  in  trust 
for  the  second  and  subsequently  born  sons  of  T.  G.,  in  tail  male  :  provided,  that,  if 
the  lands  devised  by  W.  G.  to  T.  G.  in  tail  male  should  descend  to  or  devolve  upon 
any  son  of  T.  G.,  or  any  heir  male  of  such  son,  and  the  person  on  whom  those  lands 
should  descend  or  devolve,  should,  under  the  trusts  of  his  (S.  F.'s)  will,  be  tenant  in 
tail  male  of  his  estates,  so  as  to  be  then  actually  in  the  possession  or  receipt  of  the 
rents  and  profits  thereof,  then  his  estates  should  be  in  trust  for  the  person  who  would 
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he  entitled  to  his  estates  under  his  will,  if  the  person  on  whom  W.  G.'s  estates  had  so 
descended  or  devolved  were  dead  without  issue.  T.  G.  had  three  sons  :  the  eldest 
died  in  his  life-time  :  then  T.  G.  died  :  and  it  was  held  by  Vice-Ghanccllor  Shadwell, 
that,  as  \V.  G.'s  estates  came  to  T.  G.'s  second  son  incumbered  with  the  term,  S.  F.'s 
estates  did  not  go  over  under  the  shifting-clause.  In  giving  judgment  the  Vice- 
Chancellor  says  :  "I  am  extremely  unwilling  at  any  time  to  make  the  decision  of  an 
important  question  depend  upon  the  nice  and  accurate  construction  of  any  particular 
word  ;  but  I  would  rather  construe  the  will  by  a  fair  and  general  interpretation  of  the 
words,  having  regard  to  what  is  shewn,  upon  the  face  of  the  will,  to  be  the  obvious 
intention  of  the  testator."  Upon  appeal  to  the  Lord  Chancellor,  a  case  was  sent  for 
the  opinion  of  the  court  of  Queen's  Bench,  and  after  argument  the  majority  of  that 
"'ourt, — Lord  Denman,  C.  •'.,  Parke,  J.,  and  Patteson,  J.  (dissentiente  Taunton,  J.), — 
certified  in  conformity  with  the  opinion  of  the  Vice-Chancellor :  see  1  Ad.  &  E.  897, 
[838]  2  N.  &  M.  L  "Li  ThomhiU  v.  Hall,  2  Clark  &  F.  22,  it  is  laid  down  as  a  rule 
of  the  courts  in  construing  written  instruments,  that,  when  an  interest  is  given  or  an 
estate  conveyed  in  one  clause  of  the  instrument  in  clear  and  decisive  terms,  such 
interest  or  estate  cannot  be  taken  away  or  cut  down  by  raising  a  doubt  upon  the 
extent  and  meaning  and  application  of  a  subsequent  clause,  nor  by  inference  therefrom, 
nor  by  any  subsequent  words  that  are  not  as  clear  and  decisive  as  the  words  of  the 
clause  giving  that  interest  or  estate.  In  that  case,  the  testator  recited  seriatim  in  his 
will  the  interests  he  had  in  several  leaseholds  for  lives,  and  after  each  recital  he 
devised  the  rents  and  profits  of  each  leasehold  to  his  wife  and  a  married  daughter, 
and  to  each  of  his  sons  and  unmarried  daughters,  severally  and  respectively,  devising 
to  his  son  K.  part  of  the  profit  rent  of  Blackacre  during  the  term  of  the  lease,  which 
was  for  the  lives  of  the  testator  and  of  K.  and  another,  and  devising  to  his  unmarried 
daughters  nominatim  different  parts  of  the  rents  of  Whitacre,  in  addition  to  equal 
shares  given  to  them  by  the  preceding  clause  in  the  rents  of  another  estate;  "and, 
further,  if  aiiy  of  the  above  legatees  should  die,  or  die  unmarried,  he  left  the  property 
bequeathed  to  them  to  be  divided  equally  among  the  survivors  of  them  : "  and  it  was 
held,  that  the  devise  to  K.  in  Blackacre  was  for  the  whole  term  of  the  lives  of  the 
cestuis  que  vies,  and  was  not,  on  li.'s  dying  unmarried,  cut  down  to  an  estate  for  life 
only,  by  the  clause  of  survivorship,  but  that  the  words  of  the  clause  applied  to  the 
last>mentioned  unmarried  daughters  only.  In  giving  his  judgment,  the  Lord  Chancellor 
(Lord  Brougham)  says  :  "  I  hold  it  to  be  a  lule  that  admits  of  no  exception,  in  the 
construction  of  written  instruments,  that,  where  one  interest  is  given,  where  one  estate 
is  conveyed,  wheie  one  benefit  is  bestowed  in  one  part  of  an  instrument,  by  terms 
[839]  cleai-,  iniambiguous,  lial)le  to  no  doulit,  clouded  by  no  obscurity,  by  terms  upon 
which,  if  they  stood  alone,  no  man  l)reathing,  be  he  lawyer  or  be  he  layman,  could 
entertain  a  doubt, — in  order  to  reverse  that  opinion,  to  which  the  terms  would  of 
themselves  and  standing  alone  have  led,  it  is  not  sufficient  that  you  should  raise  a 
mist;  it  is  not  sufficient  that  you  should  create  a  doubt;  it  is  not  sufficient  that  yon 
should  shew  a  possibility  ;  it  is  not  even  sufficient  that  you  should  deal  in  probabilities  ; 
but  you  must  shew  something  in  another  part  of  that  instrument  which  is  as  decisive 
the  one  way  as  the  other  terms  were  decisive  the  other  way  ;  and  that  the  interest 
first  given  cannot  be  taken  away  cither  by  tacitum  or  by  dubium,  or  by  possibile,  or 
even  by  probabile,  but  that  it  must  be  taken  away,  and  can  only  be  taken  away,  by 
expressum  et  certum."  Here,  then,  is  a  clear  and  unambiguous  limitation  of  the 
Iridge  estate  in  favour  of  the  defendant.  Befoi-e  they  can  give  cfi'ect  to  the  argument 
on  the  other  side,  the  court  nuist  be  satisfied  that  there  is  an  equally  clear  intimation 
of  intention  on  the  part  of  the  testatoi-,  that,  in  the  event  which  has  happened,  the 
estate  was  to  go  over.  It  is  submitted  that  the  language  of  the  shifting-clause  is  not 
more  applicable  to  the  estates  which  passed  by  the  will  of  1797,  than  to  the  estates 
which  formed  the  subject  of  the  settlement  in  1804.  In  truth,  it  is  not  applicable  to 
either  ;  but  to  the  llickling,  Beeston,  and  Tunstall  estates,  as  limited  by  the  original 
settlement  of  the  testator's  father,  in  1782.  [Cockburn,  C.  J.  The  Tunst;ill  estate 
was  gone  at  this  time  :  it  has  been  sold  in  IHOi).]  It  does  not  appear  from  the  case 
that  that  fact  was  known  to  the  testator  of  1822.  |Ciickburn,  U.  J.  It  can  hardly, 
I  think,  be  presumed  that  ho  did  not  know  the  condition  of  the  property  in  1810, 
when  ho  took  so  active  a  part  in  the  iiroposals  foi'  the  settlement  of  that  date.]  It  is 
[840]  clear,  that,  if  the  recovery  contemplated  by  the  first  settlement  had  never  been 
suffered,  the  defendant  would  have  been  taken  in  the  precise  character  of  "  heir  male 
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of  the  liody  of  his  father  "  indicated  by  the  shifting-clause.  The  deed  executed  upon 
Nathaniel's  marriage  in  1804,  though  not  strictly  speaking  a  settlement,  was  one 
which  a  court  of  equity  would  ha^'e  so  treated  :  and  therefore  the  testator  might  well 
speak  of  the  property  therein  mentioned  as  settled  property.  But,  whether  the  estates 
referred  to  in  the  shifting-clause  are  the  estates  devised  by  the  will  of  1797,  or  those 
dealt  with  in  the  so-called  settlement  of  1804,  the  event  contemplated  has  not  happened. 
[Cockburn,  C.  J.  Now  arises  the  question  as  to  the  admissibility  of  the  parol 
evidence.]  The  argument  on  the  part  of  the  plaintiff"  is,  that,  looking  at  the  whole 
of  the  will  together,  the  shifting-clause  refers  to  the  property  devised  by  the  will  of 
1797  :  on  the  other  hand,  the  defendant  submits  that  it  is  more  strictly  applicable  to 
the  settlement  of  1804.  [Cockburn,  C.  J.  I  think  it  is  impossible  to  adopt  either 
view,  without  looking  at  the  surrounding  circumstances.]  The  case,  it  is  submitted,  is 
not  within  the  rule  which  warrants  the  reception  of  parol  evidence  to  explain  the 
intention  of  the  testator.  Assuming  parol  evidence  to  be  admissible,  the  papers  in 
question  are  not  legitimate  evidence  :  there  was  nothing  to  identify  the  first  document 
as  the  testatoi's  instructions  for  his  will ;  it  may  have  been  a  mere  abstract  compiled 
from  the  draft.  [Cockburn,  C.  J.  The  language  used  is  rather  indicative  of  its  being 
instructions,  than  of  its  being  an  abstract.]  The  fact  that  the  document  accords  with 
the  provisions  in  the  will  does  not  make  it  admissible,  or  justify  its  reception  for  the 
purpose  of  explaining  the  will.  The  only  ground  upon  which  it  could  be  received  is, 
that  it  is  proved  to  be  a  document  which  contains  the  testator's  instruc-[841]-tions 
for  drawing  his  will.  What  proof  is  there  of  that,  excejit  the  bare  fact  that  the  docu- 
ment is  found  in  the  office  of  the  deceased  solicitor?  [Cockburn,  C.  J.  Tied  up  with 
that  which  indisputably  is  the  genuine  draft  of  the  will.]  That  carries  the  case  no 
further.  Neither  does  the  statement  of  the  clerk  :  for,  his  belief  that  the  pencil 
marks  were  made  by  him  is  founded  upon  the  assumption  that  the  document  was 
what  it  purports  to  be,  in  which  case  only  would  it  have  been  his  duty  to  have  made 
them.  [Byles,  J.  Part  of  the  draft  will  is  in  the  hand-writing  of  that  clerk.]  But 
it  is  submitted  that  this  is  not  a  case  in  which  .such  evidence  is  admissible  at  all.  In 
Doc  (1.  Ilixcocks  v.  Hi<icocks,  5  M.  &  W.  363,  a  testatoi'  devised  lands  to  his  son  John 
H.  for  life,  and,  from  and  after  his  decease,  to  his  (the  testator's)  grandson  John  H., 
eldest  son  of  the  said  John  H.,  for  life,  and,  on  his  decease,  to  the  first  son  of  the 
body  of  his  said  grandson  John  H.  in  tail  male,  with  other  I'emainders  over.  At  the 
time  of  making  the  will,  the  testator's  son  John  H.  had  been  twice  married  :  by  his 
first  wife  he  had  one  .son,  Simon,  by  his  second  wife  and  eldest  son,  John,  and  other 
younger  children,  sons  and  daughters  :  and  it  was  held,  that  evidence  of  the  instruc- 
tions given  by  the  testator  for  his  will,  and  of  his  declarations,  was  not  admissible  to 
shew  which  of  these  two  grand.sons  was  intended.  Lord  Abinger,  in  giving  the  judg- 
ment of  the  court,  after  referring  to  a  great  number  of  authorities,  concludes  thus, — 
"Where  the  description  is  partly  true  as  to  both  claimants,  and  no  case  of  equivoca- 
tion arises,  what  is  to  be  done  is,  to  determine  whether  the  description  means  the 
lessor  of  the  plaintiff  or  the  defendant.  The  description,  in  fact,  applies  partially  to 
each,  and  it  is  not  easy  to  see  how  the  difficulty  can  be  solved.  If  it  were  res  Integra, 
we  should  be  much  disposed  to  hold  the  devise  void  for  uncertainty  ;  but  [842]  the 
cases  of  Doe  d.  Le  ChemJier  v.  Huthwaitc,  3  B.  &  Aid.  632,  Brad.thaw  v.  Bmibhmu,  2  Y. 
&  Coll.  72,  and  others,  are  authorities  against  this  conclusion.  If,  therefore,  by 
looking  at  the  surrounding  facts  to  be  found  by  the  jury,  the  court  can  clearly  see, 
with  the  knowledge  which  arises  from  those  facts  alone,  that  the  testator  meant  either 
the  lessor  of  the  plaintiff'  or  the  defendant,  it  may  so  decide,  and  direct  the  jury 
accordingly  :  but  we  think,  that,  for  this  purpose,  they  cannot  receive  declarations  of 
the  testator  of  what  he  intended  to  do  in  making  his  will."  Applying  the  principle 
of  that  case  here,  it  is  clear  that  parol  evidence  ought  not  to  be  received  for  the 
purpose  of  shewing  which  estates  the  testator  indicated  by  the  expressions  used  in 
the  shifting-clause.  [Cockburn,  C.  J.  The  testator's  declarations  would  be  admissible 
to  explain  that  which  upon  the  face  of  the  will  appears  to  be  ambiguous.]  No  doubt. 
[Cockburn,  C.  J.  But  for  the  settlement  of  1804,  the  language  of  the  shifting-clause 
would  have  been  satisfied  by  the  settlement  of  1810.  If  so,  there  is  an  ambiguity, 
which  justifies  the  admission  of  parol  evidence.]  It  is  submitted  that  the  language 
cannot  refer  to  the  estates  settled  by  the  will  of  1797.  [Williams,  J.  Your  objection 
is,  that  neither  propert}^  precisely  answei's  the  description  in  the  shifting-clause.  Is 
not  that  the  case  which  is  alluded  to  in  Doe  d.  Hiscocks  v.  Hiscocks  ?     I  find  it  further 
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alluded  to  in  a  case  of  Dovglaa  v.  Fellows,  Kay,  114.  There,  a  will  contained  a  legacy 
to  Commodore  P.  D.,  of  S.,  and  a  like  legacy  to  the  children  of  P.  H.  D.  This  last 
legacy  was  claimed  by  the  three  children  of  H.  O.  D.,  and  also  adversely  by  the  five 
children  of  P.  D.,  whose  real  name  was  P.  J.  I).  P.  J.  D.  and  H.  0.  D.  were  both  in 
the  same  degree  of  relationship  to  the  testatrix,  and  she  had  given  like  legacies  to 
their  brothers  and  sisters.  H.  0.  I),  was  dead  at  the  date  of  the  will.  It  was  held, 
[843]  that  the  previous  gift  to  Commodore  P.  D.,  and  the  fact  that  the  gift  was  not 
to  the  childien  of  "the  said"  P.  H.  D.,  together  with  the  intention  manifested  in  the 
will  to  provide  for  all  the  members  of  the  D.  family,  was  sufficient  to  enable  the  court 
to  decide,  upon  the  face  of  the  will,  that  the  children  of  H.  0.  D.  were  intended, 
although  thei'e  was  no  reference  to  him  as  "the  late"  H.  0.  D. ;  and  that  extrinsic 
evidence  of  the  intention  of  the  testatrix  was  not  admissible  ;  although  it  might 
have  been  if  there  had  been  only  one  class  of  claimants.  Vice-Chancellor  Page 
Wood  there  says  :  "  I  think,  that,  without  admitting  the  evidence  of  intention  in 
this  case,  I  must  decide  against  i\Ir.  AVigram's  clients  («) :  but  I  should  be  most 
reluctiint  to  have  it  supposed  that  I  should  be  inclined  to  admit  this  evidence.  I 
think  that  the  only  case  in  which  it  would  be  admissible  might,  perhaps,  be  that 
imaginable  case  which  was  hinted  at  in  Doe  d.  Hiscorks  w  HiHVckf:,  5  M.  &  W.  373, 
where  the  description  used  being  incorrect  and  equally  inapplicable  to  two  persons, 
an  equivocation  arises.  If  that  be  law  in  any  sense,  it  must  mean,  that,  where  all  the 
legitimate  evidence  has  been  admitted,  and  two  classes  of  persons,  improperly  desig- 
nated, seem  to  be  equally  pointed  at  by  the  words  of  the  will,  an  equivocation  then 
arises  ;  just  as  in  the  case  wheie  there  are  two  manors  of  the  name  of  Dale,  either  of 
which  might  have  been  designated  by  the  words  of  the  will "  (/;).  Suppose  a  man 
were  to  leave  a  legacy  to  his  nephew  James,  and  it  turned  out  that  he  had  no  nephew 
James,  but  that  he  had  two  great-nephews  called  James, — would  parol  evidence  of 
the  testator's  declarations  be  admissible  to  shew  which  [844]  of  his  two  great- 
ucphews  he  meant'?]  It  is  submitted  that  it  would  not.  Suppose  the  testator  had 
also  a  first  cousin  James  ?  [Cockljuru,  C.  J.  He  would  not  be  very  likely  to  mistake 
his  first  cousin  for  his  nephew  ;  but  he  might  very  well  mistake  his  nephew  for  his 
great-nephew.     Williams,  J.     The  case  of  Doe  d.  AUen  v.  Allen,  12  Ad.  &  E.  -iSl, 

4  P.  &  D.  220,  seems  nearer  to  this  than  Doe  d.  Hiscocks  v.  Hiscocks.  Thei'e,  the 
testator  devised  estates  to  John  A.,  the  grandson  of  T.  A.,  charged  with  the  payment 
of  1001.  "to  each  and  every  the  brothers  and  sisters  of  the  aforesaid  John."  At  the 
time  of  making  the  will  there  were  two  persons  named  John  A.,  grandsons  of  T.  A., 
one  of  whom  had  several  brothers  and  several  sisters  ;  the  othei-  had  only  one  brother 
and  one  sister ;  and  it  was  held  that  parol  evidence  of  declarations  of  the  devisor  that 
she  had  left  hei'  property  to  the  grandson  who  had  only  one  brother  and  one  sister, 
wei'e  admissible  to  shew  which  grandson  should  take  under  the  devise  :  and  that  it 
was  no  oljjection  to  such  evidence  that  the  declarations  were  subsequent  to  the  making 
of  the  will.  The  court  do  not  seem  to  approve  of  Doe  d.  Ilkcock^  v.  Hiscocks:  but 
they  say  that  the  ease  in  hand  "is  directly  within  the  authority  of  Cheyueifs  case, 

5  Co.  Kep.  6f<  a.,  and  of  the  recent  case  of  Doe  d.  Gord  v.  N'eed-':,  2  ^I.  &  W.  129;" 
and  that  "it  is  also  within  the  very  terras  of  the  only  case  in  which,  according  to  the 
opinion  of  the  court  of  Exche(juer  thrown  out  in  their  judgment  in  Doe  d.  Hiscocks  v. 
Hiscocks,  declarations  of  the  testator  can  be  received  as  evidence  of  his  intention."] 
Unless  the  description  is  C(|ually  ap|)licablo  to  Ijoth  subjects,  parol  evidence  is  clearly 
inadmissiljlc  to  explain  which  property  the  testator  referred  to.  But,  whether  the 
shifting-clause  in  (picstion  refers  to  the  estates  settliid  in  17><2,  or  to  those  limited  by 
the  will  of  17'J7,  in  neither  case  has  the  event  liappeiied  upon  which  the  [845]  shifting- 
clause  was  to  take  ett'ect.  The  testator  clearly  contemplateil  tiiat  the  estate,  which 
ever  it  was,  siiouid  be  an  estate  of  inheritance.  Now,  the  Ilickiing,  Beeston,  and 
Tuiistall  estates  have  not  coinc  to  the  defendant  either  as  an  estate  in  fee  or  in  Uiil ; 
therefore  the  testiitor  could  not  have  meant  to  refer  to  tlioni.  Then,  assuming  the 
estates  limited  by  the  will  of  1797  to  have  been  contemplated,  the  event  which  was 
to  deprive  the  defendant  of  the  Iridge  estate  has  not  happened,  viz.  that  of  the  whole 
of  those  estates,  not  a  part  of  them,  coming  to  the  defendant  or  his  issue  under  the 

(a)  The  children  of  Commodore  D. 

(b)  See  Bliiiidcll  v.  Gladstone,  11   Simons,  4G7,  1  I'iiill.  279;  Doc  d.  Gains  v.  Home, 
5  C.  B.  422. 
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limitations  of  the  will.  [Cockbiirn,  C.  J.  The  object  of  that  was,  to  provide  for  the 
case  of  Nathaniel  Micklethwait  not  conveyiug  the  Sussex  estates  to  the  Sotherton 
branch.]  That  can  hardly  be  so  ;  for,  the  estate  is  given,  first,  to  the  nephew  Sother- 
ton and  his  issue,  secondly,  to  the  testator's  brother  Jonathan  George  and  his  issue, 
thirdly,  to  Nathaniel  and  his  issue.  [Cockburn,  C.  J.  If  it  is  capable  of  another 
meaning,  then  surely  you  are  not  at  liljerty  to  insert  the  word  "all,"  unless  the  whole 
scheme  of  the  will  must  otherwise  fail.]  The  construction  contended  for  is  the  natural 
construction  of  the  language  used  by  the  testator.  The  "  property  settled  "  could 
only  have  reference  to  the  property  proposed  to  be  settled  by  the  deed  of  1 804,  which 
recites  the  settlement  of  1782,  and  which  was  the  only  deed  in  the  nature  of  a  settle- 
ment to  which  the  testator  was  a  party.  [Cockburn,  C.  J.  As  at  present  advised,  I 
entertain  no  doubt  that  the  testator,  when  he  speaks  of  property  settled  upon  the 
marriage  of  Nathaniel,  looking  at  what  took  place  in  180i  and  1810,  and  seeing  that 
he  must  have  had  present  to  his  mind  the  "proposals  for  a  settlement,"  which  he 
signed,  and  which  he  carried  out  by  giving  effect  to  the  provision  of  the  will  of  1797 
by  means  of  the  appointment  \vhich  he  afterwards  executed,  he  must  have  been  [846] 
speaking  of  the  property  which  popularly  speaking  was  "settled"  in  1810.  That 
being  so,  my  learned  Brothers  agree  with  me  that  there  is  no  ambiguity,  and  there- 
fore recourse  need  not  be  had  to  the  parol  evidence.] 

Atherton,  Q.  C,  in  reply.  The  event  has  happened  upon  which  the  Iridge  estiite 
was  to  be  divested,  under  the  shifting-clause,  in  favour  of  the  third  son  of  the 
testator's  nephew,  the  plaintiff  in  this  action, — the  defendant,  the  .second  son,  having 
become  entitled  to  the  property  settled  on  the  marriage  of  Nathaniel  Micklethwait, 
though  not  strictly  and  technically  by  inheritance.  [Cockburn,  C.  J.  I  think  you 
need  not  labour  that.  It  comes  at  last  to  the  point  which  was  last  urged  by  Mr. 
Lush,  viz.  whether,  in  order  to  .satisfy  the  terms  of  the  shifting-clause,  it  was  not 
necessary  that  the  defendant  should  have  succeeded  to  the  whole  of  the  property  com- 
prised in  the  will  of  1797.]  The  argument  on  the  part  of  the  defendant  would  wholly 
frustrate  the  obvious  intention  of  the  testator. 

Cockburn,  C.  J.  The  latter  part  of  the  argument  presented  on  the  part  of  the 
defendant  alone  creates  any  serious  difficulty.  Upon  that  we  desire  to  take  time  to 
deliberate. 

Cur.  adv.  vult. 

Cockburn,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

The  question  in  this  case  turns  on  the  construction  and  effect  of  a  clause  in  the 
will  of  John  Micklethwait,  on  the  24th  of  Octobei',  1822.  To  the  due  appreciation 
of  the  question,  it  is  expedient  to  set  forth  the  state  of  the  family  and  the  antecedent 
disposition  of  the  family  estates. 

John  Micklethwait,  the  testator's  father,  had  three  [847]  sons, — John,  the  eldest, 
upon  whose  will  the  present  suit  arises,  Nathaniel,  and  Jonathan  George. 

John  Micklethwait,  the  father,  was  possessed  of  estates  held  in  fee-simple  in  various 
counties.  He  possessed  estates  called  the  Hickling,  Beestou,  and  Tunstall  estates,  in 
the  county  of  Noifolk,  and  also  other  estates  in  the  counties  of  Norfolk,  Suffolk, 
Surrey,  and  Middlesex,  and  in  the  city  of  London,  and  in  the  county  of  Westmeath, 
in  Ireland.  On  the  marriage  of  his  second  son,  Nathaniel,  with  Susan  Branthwayt, 
the  said  John  Micklethwait,  by  indenture  of  settlement,  bearing  date  the  Uth  of 
September,  1782,  settled  the  Hickling,  Beeston,  and  Tunstall  estates,  altera  prior  estate 
for  life  to  himself  and  a  provision  as  to  pin-money  for  the  intended  wife,  to  the  use 
of  his  son  Nathaniel,  for  life,  remainder  to  such  son  of  the  marriage  as  Nathaniel  should 
appoint,  and,  in  default  of  appointment,  to  the  use  of  the  first  and  other  sons  of  the 
marriage,  in  tail  male,  with  remainder  to  the  settlor,  in  fee. 

There  was  issue  of  this  marriage,  Nathaniel,  called  in  the  case  Nathaniel 
Micklethwait  (No.  2),  and  Sotherton  Branthwayt,  afterwards  known  as  Sir  Peckham 
Micklethwait.  The  father,  the  first  Nathaniel,  died  in  1796,  in  the  life-time  of 
his  father. 

The  Hickling,  Beeston,  and  Tunstall  estates  having  been  thus  settled  on  the 
marriage  of  the  first  Nathaniel,  John  Micklethwait,  the  father,  proceeded,  by  his  will 
of  the  4th  of  December,  1797,  to  devise  his  other  real  estates  as  follows, — first,  to  the 
use  of  his  eldest  son,  John  Micklethwait  (the  testator  of  1822),  for  life,  with  remainder 
to  the  use  of  his  first  and  other  sons  successively  in  tail  male  ;  and,  in  default  of  such 
issue,  to  the  use  of  such  one  of  his  two  grandsons,  Nathaniel  and  Sotherton  Branthwayt, 
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sons  of  his  late  son  Nathaniel,  as  his  son  John  should  by  deed  or  will  appoint,  for 
life  ;  rc-[848]-inaindei-  to  the  first  and  other  sons  of  such  appointee,  successively,  in 
tail  male  ;  reniaiudcr,  in  default  of  issue,  to  the  other  of  his  two  grandsons,  for  life ; 
remainder  to  the  first  and  other  sons  of  such  grandson,  successively,  in  tail  male.  In 
case  of  default  of  any  such  appointment  by  John,  the  testator  devised  the  estiites  to 
the  eldest  of  his  two  grandsons,  Nathaniel,  for  life,  with  remainder  to  hi.s  first  and 
other  sons  successively  in  t;iil  male ;  with  remainder,  on  failure  of  such  issue,  to  his 
second  grandson,  Sotherton  Branthwayt,  for  life,  and  to  his  sons  successively  in  tail 
male ;  and,  on  failure  of  such  issue,  to  his  (the  testator's)  third  son,  Jonathan  George, 
for  life,  and  to  his  sons  successively  in  tail  male ;  remainder  to  the  testator's  own 
right  heirs. 

By  a  codicil,  of  the  26th  of  February,  1799,  the  testator  professed  to  revoke  the 
foregoing  devise,  so  far  as  regarded  the  estates  in  Surrey,  Middlesex,  and  London, 
and  to  devi.se  these  to  his  son  Jonathan  George,  in  fee ;  but  this  codicil,  not  having 
been  duly  attested  so  as  to  pass  real  estate,  did  not  take  effect. 

On  the  death  of  John  Micklethwait,  the  testator  of  1797,  John  Micklethwait,  the 
testator  of  1^22,  entered  into  possession  of  the  estates  comprised  in  the  will  of  1797, 
and  contimied  in  possession  till  his  death,  in  1824. 

Nathaniel  (No.  2),  the  eldest  son  of  the  first  Nathaniel,  and  the  eldest  grandson 
leferred  to  by  the  testator  of  1797,  succeeded  to  the  Hiekling,  Beeston,  and  Tunstall 
properties,  as  first  tenant  in  tail,  his  father  having  made  no  appointment  of  the  estate 
conformably  to  the  power  contained  in  the  settlement  of  1782.  In  1804,  this 
Nathaniel  (No.  2),  being  about  to  marry  Lady  Maria  Wilhelmina  Waldegrave, 
executed  an  instrument,  which  is  called  a  settlement,  and  which  bears  date  the  18th 
of  January,  1804. 

By  this  settlement,  made  between  Nathaniel  Mickle-[849]-thwait,  of  the  first  part, 
John  Micklethwait  (the  testator  of  1822)  and  Miles  Sotherton  Branthwayt,  described 
as  the  guardians  of  the  said  Nathaniel  Micklethwait,  of  the  second  part,  and  various 
persons  therein  named  as  the  guardians  of  Lady  Maria,  of  the  third  part, — after 
reciting  the  settlement  of  1782,  Nathaniel  Micklethwait  covenants,  with  the  consent 
of  his  guardians,  within  three  months  after  he  shall  have  attained  the  age  of  twenty- 
one,  to  settle  and  assure  the  Hiekling,  Beeston,  and  Tunstall  estates  to  the  use  of 
himself  for  life,  and,  after  his  decease,  to  the  use  and  intent  that  Lady  Maria  should 
during  her  life  receive  a  jointure-annuity  of  10001.,  with  the  usual  powers  of  entry 
and  distress,  and  a  term  of  years  for  securing  the  same ;  and,  subject  thereto,  to  the 
use  of  himself  in  fee.  In  fulfilment  of  this  agreement,  Nathaniel  Micklethwait,  by  an 
indenture  of  the  28th  of  January,  1805,  and  a  recovery  suft'ered  in  pursuance  thereof, 
barred  the  entail  in  these  estates.  It  does  not  appear  that  any  deed  was  ever  executed 
charging  these  estates  with  the  jointure-annuity  to  Lady  Maria.  The  arrangement 
became  abortive  and  fell  to  the  ground,  in  consequence  of  the  death  of  Lady  Maria, 
who  died  on  the  14th  of  February,  1805,  immediately  after  giving  birth  to  a  son  (the 
only  child  of  the  niairiage),  who  was  named  Nathaniel  Waldegrave  John  Branthwayt, 
and  who  in  the  case  is  more  generally  designated  as  Colonel  Micklethwait.  The 
estates  referred  to  in  the  so-called  settlement  of  1804,  having  been  thus  disentailed, 
one  of  them,  the  Tunstall  estate,  was  afterwards,  in  1809,  sold  by  Nathaniel 
Micklethwait. 

In  October,  1810,  a  mairiagc  Ijcing  contemplated  between  Xathaniel  Micklethwait, 
now  a  widower',  and  Charlotte  the  daughter  of  Lord  Kous,  proposals  for  a  settlement, 
to  which  John  Micklethwait,  the  testator  of  1822,  was  a  party,  were  drawn  up  and 
agreed  to.  [850]  In  those  it  was  proposed  by  Nathaniel  Micklethwait  to  charge  the 
ilickling  estate  with  an  annuity  of  lOOOl.  per  annum  in  favour  of  his  intended  wife, 
in  the  event  of  her  surviving  him,  and  with  a  fuither  aniuiity  of  5001.  a  year,  if  his 
uncle  John  Micklethwait  shuuld  e.xerciso  the  power  of  appointment  given  him  by  the 
will  of  1797,  in  his,  Nathaniel  Micklcth wait's,  favour.  Nathaniel  Micklethwait  further 
|)rop()sed  to  charge  the  Ilickling  estate  with  25,0001.  for  the  fortunes  of  the  childr(;u 
of  the  nitended  mari-iage  ;  and  the  .settlement  was  to  contain  all  usual  powers  ,ind 
provisions  for  raising  and  securing  tiie  payment  of  the  annuities  .and  the  children's 
fortunes,  and  all  other  powers  necessary  for  carrying  the  trusts  of  the  settlement 
into  etlect. 

Then  follows  a  proposal  by  .John  Micklethw.iit,  the  testator  of  1822,  in  the 
following  terms, — "  Mr.  Micklethwait  proposes,  in  pursuance  of  the  power  given  to 
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him  by  his  father's  will,  immediately  to  appoint  all  the  estates  thereby  devised  to  him, 
to  Mr.  Nathaniel  Micklethwait."  By  a  subsequent  clause,  the  sum  to  be  charged  on 
the  Hickling  estate  for  the  children's  fortunes,  was  to  be  10,0001.,  instead  of  25,0001. ; 
another  10,0001.  and  50001.,  the  intended  wife's  portion,  being  to  be  invested  in  a 
certain  specified  manner. 

The.se  proposals  having  been  adopted  as  the  basis  of  the  settlement,  Mr.  John 
Micklethwait  executed  a  deed  of  appointment  of  the  29th  of  November,  1 810,  whereby 
he  appointed  the  esUites  devised  by  the  will  of  1797,  to  Nathaniel,  the  eldest  of  the 
two  grandsons,  to  hold  according  to  the  terms  of  the  will  of  1797.  A  marriage- 
settlement  was  thereupon  executed  by  Nathaniel  Micklethwait  of  the  first  part,  Loi'd 
Rous  of  the  second  part,  the  intended  wife  of  the  third  part,  and  trustees  of  the 
fourth  part.  By  this  settlement,  Nathaniel  Micklethwait  conveyed  the  Hickling 
estate  to  the  trustees  of  the  settlement,  to  the  use  of  [851]  himself  for  life,  remainder 
to  the  intent  that  his  intended  wife,  in  ease  she  should  survive  him,  should  receive 
thereout  a  jointure-annuity  of  10001.  ;  and,  subject  thereto,  to  the  u.se  of  the  trustees 
for  a  term  of  one  thousand  years  for  securing  the  annuity,  and  for  raising  15,0001.  for 
the  portions  of  the  younger  children  ;  and,  subject  thereto,  to  the  use  of  himself  in 
fee.  He  further  covenanted  with  the  trustees,  as  soon  as  he  should  come  into  posses- 
sion of  the  other  estates  by  virtue  of  the  will  of  1797  and  his  uncle's  appointment,  to 
charge  those  estates  with  a  further  annuity  of  5001.  in  favour  of  his  intended  wife, 
and,  so  far  as  he  was  able,  he  thereby  limited  and  appointed  to  her  the  said  annuity, 
to  be  payaljle  out  of  the  said  estate. 

There  were  several  children  of  this  marriage.  The  eldest  son,  John  Nathaniel, 
is  the  defendant  in  this  action  :  the  second  son,  Henry  Sharnborne  Nathaniel,  is  the 
plaintiff. 

Such  being  the  state  of  the  family  and  of  the  family  estates,  in  the  year  1822 
John  Micklethwait,  the  tenant  for  life  under  the  will  of  1797,  being  at  that  time,  as 
he  continued  to  be  till  his  death,  childless,  proceeded  to  make  his  will.  He  had 
become  possessed,  thiough  the  family  of  his  mother,  a  Miss  Peckham,  of  I'eal  estates 
in  fee-simple  in  the  counties  of  Kent  and  tSussex.  It  is  with  reference  to  the  estate 
in  Sussex,  known  by  the  name  of  the  Iridge  estate,  that  the  present  question  arises  ; 
and  it  will  only  be  necessary  to  advert  to  so  much  of  the  will  as  I'elates  to  it. 

After  reciting  his  father's  will  and  attempted  codicil,  and  that  the  latter  became 
ineffective  by  reason  of  the  attestation  thereto  being  defective,  and  that  it  was  his  (the 
testator's)  wish  that  his  fathei-'s  codicil  should  be  confirmed,  and  that  the  devise  therein 
of  the  lands  in  Surrey,  Middlesex,  and  London,  to  his  brother  Jonathan  George  in  fee 
should  be  fully  and  legally  established,  [852]  he  proceeds  to  devise  the  Iridge  estate 
to  trustees, — first,  to  the  use  of  his  nephew  Sotherton  Branthwayt  Micklethwait  for 
life,  remainder  to  the  first  and  other  sons  of  the  body  of  Sotherton  Branthwayt 
Micklethwait  succes.sively  in  tail  male, — secondly,  in  default  of  such  issue,  to  his 
brother  Jonathan  George,  for  life,  remainder  to  his  nephew  John,  eldest  son  of  his 
brother  Jonathan  George,  for  life,  and  to  the  first  and  other  sons  of  the  said  John 
Micklethwait,  successively,  in  tail  male.  Then  follow  two  shifting-clauses.  The  first 
provides,  that,  if  the  testator's  nephew  Nathaniel  and  his  first  or  other  son  or  sons,  or 
his  or  their  heirs,  should,  in  the  life-time  of  Jonathan  George  Micklethwait,  effectually 
confirm  and  establish  the  codicil  of  1797,  by  effectually  conveying  the  lands,  &c.,  in 
Surrey,  Middlesex,  and  London,  to  Jonathan  George,  in  fee,  then  the  foregoing  devise 
in  favour  of  Jonathan  George,  and  of  his  son  John  and  his  first  and  other  sons  in  tail 
male,  was  to  become  void  ;  and,  immediately  on  such  event,  or  otherwise  in  default  of 
issue  of  the  testator's  nephew  John  Micklethwait,  the  estate  was  to  pass  to  the  testator's 
great-nephew  John  Nathaniel  Micklethwait  (second  son  of  his  nephew  Nathaniel),  for 
life,  remainder  to  the  first  and  other  sons  of  the  body  of  John  Nathaniel,  in  tail  male, 
remainder  to  the  third,  fourth,  fifth,  and  every  other  son  of  the  testator's  nephew 
Nathaniel  (excepting  always  the  eldest  son),  successively,  in  tail  male,  with  remainder, 
in  default  of  issue,  to  Jonathan  George,  in  fee.  Then  follows  the  shifting-clause  upon 
which  the  present  contest  arises,  and  which  is  in  these  words : — "  And  as  by  possi- 
bility it  may  so  happen,  that,  from  and  after  the  second,  third,  fourth,  or  other 
younger  son  of  my  said  nephew  Nathaniel  Micklethwait,  or  the  heirs  male  of  his  or 
their  respective  body  or  bodies,  shall,  under  the  limitations  aforesaid,  have  come  into 
possession  of  my  [853]  said  hereditaments  and  real  estate,  the  eldest  or  elder  son  of 
my  said  nephew  Nathaniel  Micklethwait,  or  the  heirs  male  of  his  body,  may  die  and 
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become  extinc-t,  so  th;it  the  second  or  other  younger  son  of  my  said  nephew  Nathaniel 
Micklethwait,  or  the  heirs  male  of  the  body  of  such  second  or  other  younger  son, 
may  become  entitled  to  the  property  settled  on  the  marriage  of  the  said  Nathaniel 
Micklethwait,  in  the  character  of  the  then  heir  male  of  his  body  :  Now,  in  order  to 
prevent  the  union  of  the  two  estates  in  the  same  person  whilst  there  is  in  existence  a 
younger  son,  or  an  heir  male  of  the  body  of  a  younger  son,  of  my  said  nephew  Nathaniel 
Micklethwait,  I  do  by  this  my  will  direct  and  declare,  that,  in  case  the  second,  third, 
fourth,  or  other  younger  son,  or  the  heii's  male  of  the  body  of  such  younger  son  or 
sons,  shall,  by  the  death  or  failure  of  issue  male  of  the  eldest  or  other  elder  son, 
become  entitled  to  the  said  settled  property  of  my  said  nephew  Nathaniel  Micklethwait, 
as  the  heir  male  of  his  body,  then  the  limitations  in  this  my  will  in  favour  of  such 
second  or  other  younger  son,  so  becoming  entitled,  shall  immediately  after  such  event 
cease  and  become  void,  and  the  next  younger  son  of  my  said  nephew  Nathaniel 
Micklethwait,  and  the  heirs  male  of  his  body,  shall,  under  the  limitations  of  this  my 
will,  become  entitled  to  my  hereditaments  and  real  estate  aforesaid,  in  such  manner  in 
every  respect  as  if  his  next  elder  biother,  or  the  issue  male  of  his  body,  had  been  dead 
or  become  extinct." 

John  Micklethwait,  the  testator,  died  in  1824.  On  his  death,  his  nephew  Sothcrton 
Branthwayt  Micklethwait,  who  was  created  a  baronet,  and  known  as  Sir  Peckham 
Micklethwait,  entered  into  possession  of  the  Iridge  estate  under  the  foregoing  will. 
Nathaniel  Micklethwait  entered  into  possession  of  the  estates  devised  by  the  will 
of  1797. 

In  April,  1826,  Nathaniel  Micklethwait  and  his  [854]  eldest  son,  Colonel  Mickle- 
thwait, conveyed  the  property  in  Suirey,  Middlesex,  and  London,  to  Jonathan  George 
Micklethwait,  in  fee,  confoi'mably  to  the  terms  of  the  first  shifting-clause  of  the  will 
of  1822  ;  whereupon,  by  virtue  of  the  provisions  of  the  will,  the  devise  of  the  Iridge 
estate  in  remainder  to  Jonathan  (ieorge  and  his  sons  in  tail  male  became  void,  and 
the  devise  of  that  estate  in  remainder  to  Nathaniel  Micklethwait  and  his  sons  took 
efl'ect. 

On  the  death  of  Sir  Peckham  Micklethwait  without  issue,  in  September,  1853,  the 
defendant,  John  Nathaniel  Micklethwait,  entered  into  po.ssession  of  the  Iridge  estate, 
under  the  will  of  1822,  and  has  since  continued  in  possession.  Nathaniel  Mickle- 
thwait, his  father,  died  on  the  6th  of  January,  1856. 

By  his  will,  made  in  1852, — after  devising  his  Hickling  and  other  estates,  held  in 
fee-simple,  to  trustees  for  a  term  of  yeais  for  raising  a  sum  of  money, — he  devised  the 
same,  subject  to  such  term,  to  his  eldest  son.  Colonel  Micklethwait,  for  life,  with 
remainder  to  his  sons  successively  in  tail  male  ;  with  remainder,  on  failure  of  such 
issue,  to  his  second  .son  (the  defendant),  for  life  ;  with  remainfler  to  his  sons  succes- 
sively in  tail  male  ;  with  a  like  remainder  to  his  third  son,  Henry  (the  plaintiff  in  this 
action);  with  remainders  over.  And,  after  reciting  that  he  was  seised  for  life,  not 
only  of  real  estates  comprised  in  the  indentures  of  the  22nd  and  23rd  of  Maj',  1812 
(which  are  set  forth  in  the  case,  but  have  nothing  to  do  with  the  present  question, 
and  therefore  need  not  be  further  refeired  to),  but  also  of  other  considerable  real 
estates  in  England  and  Ireland,  with  remainder  to  his  sons  successively  in  tail  male, — 
he  declared  that  the  devises  in  his  will  in  favour  of  his  sons  were  made  on  the 
condition  that  each  and  every  of  them  who  should  become  seised  of  the  estates  of 
which  he  (the  testator)  was  seised  for  life,  should  [855]  within  twelve  calendar  months 
disentail  the  same  and  settle  them  to  the  uses  to  which  his  estiites  of  Hickling, 
Beeston,  and  Tunstidl  stood  limited  by  his  will,  with  a  limitation  over  to  the  person 
next  in  remainder,  in  case  of  refusal  or  neglect. 

This  condition  the  defendant  fultillud,  by  executing  in  June,  1857,  disentailing 
deeds  of  all  the  property  vested  in  him  in  tail,  including  the  estates  dcvsed  by  the 
will  of  1797  and  ajjpointed  in  l.siO,  and  by  settling  such  property  as  directed  by  the 
will  of  1852. 

In  the  mean  time,  Colonel  Micklethwait,  the  eldest  son  of  Nathaniel  Micklethwait 
(No.  2),  the  testator  of  1802,  had  died,  namely,  in  July,  1856.  The  defendant  there- 
upon entered  irrto  possessiorr  of  the  Hicklirjg  and  Beeston  estates,  arril  of  the  property 
devised  by  the  will  of  1797,  with  the  exception  of  the  propei-ty  in  Surr-ey,  Middlesex, 
and  London,  which,  as  we  have  seen,  had  l)cen  corrveyed  to  Jorrathair  (Jeorge  Mickle 
thwait  irr  1826. 

Upon  this  state  of  facts,  the  plaintiff  corrtends  that  the  second  shifting-clause  in 
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the  will  of  1822  has  taken  effect,  inasmuch  as,  by  the  death  of  the  eldest  son  of 
Nathaniel  Micklethwait  (No.  2)  without  issue,  the  defendant,  the  second  son,  has 
succeeded,  as  heir  male  of  the  body  of  his  father  (within  the  meaning  of  the  language 
of  the  clause),  to  "  the  property  settled  on  the  marriage  of  Nathaniel  Micklethwait " 
(No.  2),  such  property  being,  as  the  plaintiff"  maintains,  the  estates  which  passed  by 
the  will  of  1797,  and  the  appointment  of  John  Micklethwait  of  1810,  made  with  a 
view  to,  and  as  a  settlement  upon,  the  second  marriage  of  Nathaniel  Micklethwait 
(No.  2). 

The  defendant,  on  the  other  hand,  makes  three  points, — tirst,  that  the  property 
referred  to  in  the  second  shifting-clause  as  "  settled  on  the  marriage  of  Nathaniel 
Micklethwait  "  is  not  the  estates  comprised  in  [856]  the  will  of  1797,  and  dealt  with 
on  the  marriage  in  1810,  but  the  Hickling,  Beestou,  and  Tunstall  estates,  dealt  with 
in  the  settlement  made  on  the  marriage  of  180-1;  and  that,  consequently,  the  contin- 
gency provided  for  in  the  shifting-clause,  of  the  second  nephew  succeeding  in  place  of 
the  first,  as  "  heir  male  of  the  body  "  of  his  father,  has  not  happened,  inasmuch  as  the 
defendant  has  succeeded  to  these  estates,  not  as  "  heir  of  the  body,"  but  as  devisee 
under  the  will  of  his  father, — secondly,  that,  even  assuming  that  the  estates  referred 
to  in  the  shifting-clause  are  the  estates  devised  by  the  will  of  1797,  still  the  contin- 
gency provided  against  has  not  happened,  inasmuch  as  the  defendant  has  not  succeeded 
to  these  estates  as  "  heir  male  of  the  body  "  of  his  father  Nathaniel ;  because,  taking 
as  first  tenant  in  tail  after  the  determination  of  the  estate  for  life,  according  to  the 
limitations  of  the  will  of  1797,  he  would  take,  not  an  estate  by  inheritance,  but  an 
.estate-tail  as  purchase!-, — and,  thirdly,  that,  even  if  this  should  be  held  otherwise,  still 
the  contingency  provided  for  by  the  will  has  not  been  fulfilled  in  regard  to  the  estates 
succeeded  to,  seeing  that  the  estates  settled  (according  to  the  plaintiff's  own  construc- 
tion) on  the  marriage  of  1810,  comprised  the  whole  of  the  estates  devised  by  the  will 
of  1 797,  while  the  defendant  has  succeeded  only  to  a  part  of  those  estates,  another 
part  having  been  conveyed  to  Jonathan  George  Micklethwait  confoi'mably  to  the  will 
of  1822,  as  the  price  of  the  Iridge  estate. 

We  think  it  expedient  to  deal  with  the  second  of  these  points  in  the  first  instance, 
as  the  solution  of  the  meaning  of  the  words  "  heir-male  of  the  body,"  as  used  in  the 
shifting-clause,  may  be  of  material  importance  in  ascertaining  to  which  of  the  estates 
the  testator  has  referred  as  the  "property-  settled  on  the  marriage  of  Nathaniel 
Micklethwait." 

In  the  course  of  the  argument,  it  was  pointed  out  by  [857]  the  court,  as  the  fact 
is,  that,  in  reciting,  in  the  will  of  1822,  the  provisions  of  the  will  of  1797,  with  I'efer- 
ence  to  this  very  property,  the  estate  taken  b}'  the  son  of  the  tenantfor-life  as  tenant- 
in-tail  after  the  determination  of  the  life-estate,  was  throughout  described  as  taken  by 
such  son  as  heir  of  the  tenant>for-life, — clearly  shewing  that  the  legal  distinction 
between  an  estate-tail  created  by  a  limitation  to  a  man  for  life,  with  remainder  to  the 
heirs  of  his  body,  and  an  estate-for-life  to  a  man,  with  remainder  in  strict  settlement 
to  his  son,  and  the  son's  heirs,  in  tail,  was  not  piesent  to  the  mind  of  the  testator, 
and  that  the  latter  estate  was  considered  by  him  as  an  estate  of  inheritance  in  the 
first  taker ;  and  that  it  must  therefore  be  taken  that  such  an  estate  ought  fairly  to  be 
considered  as  having  been  intended  to  be  described  in  the  form  of  words  used  in  the 
clause  under  consideration. 

It  was  admitted  by  the  counsel  for  the  defendant,  that  it  appeared  from  the  rest 
of  the  will  that  the  words  had  been  used  by  the  testator  in  the  sense  suggested  ;  and  the 
second  point  originally  contended  for  was  virtually  abandoned.  We  shall  see  presently 
the  importance  of  this  in  determining  the  question  which  we  ne.xt  proceed  to  consider, 
\az.  which  of  the  estates  is  meant  to  be  referred  to  in  the  shifting-clause. 

We  are  of  opinion  that  the  property  referred  to  as  "  settled  on  the  marriage  of 
Nathaniel  Micklethwait"  was,  the  estates  dealt  with  on  the  second  marriage  in  1810. 
It  is  true  that  there  were  two  marriages,  and  that  settlements  were  made  on  each,  and 
that  different  estates  were  dealt  with  in  making  these  settlements,  from  which  some 
ambiguity  might  appear  to  arise  :  but,  on  closer  examination,  it  appears  to  us  plain 
that  the  estates  devised  by  the  will  of  1797  are  those  referred  to.  It  must  be  con- 
ceded, that,  in  neither  instance,  were  any  estates  "  settled,"  in  the  strict  legal  sense  of 
[858]  the  term,  and  that,  to  make  the  will  sensible,  recourse  must  be  had  to  a  more 
enlarged  and  popular  meaning  of  the  term  "settled."  But,  admitting  this,  it  seems 
to  us  that  in  no  sense  of  the  word  can  it  be  said  that  any  estates  were  "  settled  '  on 
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the  marriage  of  liSO-t  ;  while,  on  the  other  hand,  we  think  that  that  term  ma}'  have 
been  intended  to  be  applied,  and  was  in  fact  applied,  by  the  testator,  to  the  estates 
appointed  by  him  on  the  marriage  of  1810.  It  is  true  there  was  a  settlement  in 
1804  ;  but  it  is  not  true  that  any  "property"  was  "settled."  The  estates  then  dealt 
with  were  already  in  strict  settlement :  the  purpose  of  the  new  settlement  was  simply 
to  charge  them  with  a  jointure-annuity  in  favour  of  the  intended  wife  ;  and,  to  effect 
this  purpose,  the  estates  were  disentailed  and  restored  to  the  condition  of  estates  in 
fee-simple,  so  as  to  enable  the  owner  to  charge  them  as  agreed.  Now,  the  meaning 
of  a  "  settled  "  estate,  whether  in  legal  or  in  popular  language,  as  contradistinguished 
from  an  estate  in  fee-simple,  is  understood  to  be  one  in  which  the  powers  of  alienation, 
of  devising,  and  of  transmission  according  to  the  ordinary  rules  of  descent,  are  restrained 
by  the  limitations  of  the  settlement :  it  would  be  a  perversion  of  language  to  apply  the 
term  "  settled  "  to  an  estate  taken  out  of  settlement,  and  brought  back  to  the  condition 
of  an  estate  in  fee-simple. 

The  same  observations  will  apply  to  the  same  property,  when  dealt  with  on  the 
settlement  made  on  the  second  marriage  of  Nathaniel  Micklethwait,  in  1810.  Here, 
again,  the  Hickling  estates  were  merely  charged  with  a  jointure-annuity  for  the  wife, 
and  a  term  of  years  created  for  raising  portions  for  the  younger  children  :  subject  to 
these,  the  estates  remained  in  Nathaniel  Micklethwait  in  fee-simple,  and  cannot,  there- 
fore, for  the  reasons  already  pointed  out,  be  said  to  have  been  estates  "  settled  on  the 
marriage." 

[859]  We  ha\e  next  to  consider  whether  the  clause  was  intended  to  refer  to  the 
estates  devised  by  the  will  of  1797.  It  is  true  that,  strictly  speaking,  these  estates 
were  not  settled  on  the  marriage  of  1810  ;  they  passed  to  Nathaniel  Micklethwait  for 
life,  and  his  sons  after  him  in  tail,  by  virtue  of  the  will  of  1797  and  the  appointment 
of  1810:  nevertheless,  we  aie  satisfied  that  it  was  to  these  estates  that  the  testator 
intended  to  refer.  It  was  his  own  proposal,  as  part  of  the  settlement  to  be  made  on 
the  mari'iage,  to  exercise  his  power  of  appointment  in  favour  of  his  nephew  ;  and,  as 
soon  as  that  appointment  was  made,  the  practical  effect  was,  to  pass  these  estates  to 
Nathaniel  for  life,  and  his  sons  in  tail  male  after  him,  in  strict  settlement.  This 
having  been  done  on  the  marriage,  and  as  part  of  the  settlement  effected  on  the 
mari'iage,  the  testator  might  well  refer  to  these  estates  as  having  been  "  settled  on 
the  marriage."  It  appears  to  us  far  more  probable  that  he  did  so,  than  that  he 
intended  to  refer  to  estates  which  had  been  taken  out  of  settlement  by  cutting  oil' 
the  entail.  But,  if  any  doubt  could  remain  on  this  head,  it  appears  to  us  to  be 
solved  by  reference  to  the  term  used,  of  "  heir  male  of  the  body,"  which  term  is 
admitted  to  have  been  used  by  the  testator  to  designate  a  first  son  taking  as 
tenant  in  tiiil  by  purchase  on  the  determination  of  the  life-estate  of  his  father. 
It  is  plain  that  such  a  description  would  not  apply  to  the  case  of  a  son  taking  as 
heii-at-law  to  his  fathei-,  tenant  in  fee-simple.  But,  as  we  have  seen,  the  Hickling 
estates  were  estates  in  fee-simple.  Moreover,  as  the  union  of  the  two  estates,  the 
contingency  against  whicii  the  testator  was  seeking  to  provide,  would  ccjually  have 
arisen  on  a  devise  of  the  estate  as  on  its  descending  by  inheriUuice,  it  is  reasonable 
to  suppose,  that,  had  the  testator  been  dealing  with  an  est;ite  in  fee,  which  was  not 
unlikely  to  be  [860]  devised  by  will,  he  would  have  guarded  against  the  case  of 
the  estate  coming  to  the  possessor  of  the  Iridge  estate  by  will,  as  well  as  against 
its  coming  to  him  by  inherit;iiicc.  On  the  othei'  hand,  the  term  "  heir  male  of  the 
body,"  tjiken  in  the  sense  in  which  it  is  admitted  that  the  testator  has  used  it  in 
the  will,  is  applicable  to  the  estates  devised  by  the  will  of  1797,  and  to  them  alone, 
seeing  that  these  are  the  only  entailed  estates,  and  that  to  such  the  term,  as  used,  is 
alone  applicable. 

On  these  grounds,  we  hold  with  the  |)laintiir,  that  the  shifting-clause  was  intended 
to  apply  to  the  union  of  the  estates  devised  liy  the  will  of  1797  with  the  Iridge  estate 
devised  by  the  will  of  1822. 

We  proceed  to  consider  the  third  point  made  on  behalf  of  the  defendant,  viz.  that, 
if  "the  property  settled  on  the  marriage  of  Nathaniel  Micklethwait"  is  to  be  held  to 
be  the  estates  devised  by  the  will  of  1797,  the  contingency  guarded  against  by  the 
shifting-clause  has  not  arisen,  inasmuch  as  the  defendant  has  not  come  into  possession 
of  the  estates  devised  by  the  will  of  1797,  but  only  of  a  part  of  such  estates,  the 
Middlesex,  Suirey,  and  London  property  having  been  made  over  to  Jonathan  (Jeorge 
Micklethwait.      In  addition  to  which,  from  the  alleged  inapplicability  of  the  general 
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expression  used  in  the  cLause  to  the  succession  to  a  part  of  the  estates  only,  the  defen- 
dant's counsel  strongly  contended  that  the  shifting-clause  was  intended  to  apply  to  the 
union  of  the  Iridge  estate  with  the  estates  devised  by  the  will  of  1797,  in  the  event  of 
the  provisions  of  the  first  shifting-clause  not  being  adopted  by  Nathaniel  Micklethwait 
and  his  son,  and  the  Iridge  estate  devolving  on  the  latter  on  failure  of  issue  of  John, 
the  son  of  Jonathan  George,  according  to  the  limit-ations  of  the  will  of  1822. 

To  this  argument  it  appears  to  us  that  two  satisfac-[861]-tory  answers  may  l)e 
given.  In  the  first  place,  such  a  construction  would  require  a  double  contingency 
in  order  to  give  effect  to  the  shifting-clause, — not  only  the  devolution  of  the  estates 
devised  in  1797  on  the  second  nephew,  by  failure  of  issue  of  the  first,  but  also  the 
devolution  of  the  Iridge  estate  on  Nathaniel  and  his  issue  by  failure  of  the  issue  of 
John,  the  son  of  Jonathan  George  Micklethwait ;  whereas,  the  former  contingency 
alone  is  referred  to  in  the  preamble  of  the  shifting-clause.  In  the  second  place, 
such  a  construction  appears  to  us  to  be  inconsistent  with  the  scheme  of  the  will. 
Practically,  the  effect  of  the  provisions  of  the  will  of  1822,  as  to  the  Iridge  estate, 
was,  to  carry  the  estate  to  John  Nathaniel  Micklethwait  for  life  and  his  sons  in  tail 
male,  upon  the  condition  of  his  joining  with  his  father  in  conveying  the  Surrey, 
Middlesex,  and  London  property  to  Jonathan  George  in  fee  ;  immediately  after 
which  follows  the  shifting-clause  in  question.  There  can  be  little  doubt  that  the 
testator  expected  that  the  arrangement  which  he  desired  in  order  to  carry  into 
eflect  his  father's  codicil,  would  be  completed.  "We  have  no  evidence  as  to  the 
value  of  the  Surrey,  Middlesex,  and  London  property  :  but  it  cannot  be  doubted  that 
it  was  exceeded  by  that  of  the  Iridge  estate,  seeing  that  Nathaniel  Micklethwait 
and  his  son  lost  no  time  in  making  over  the  Surrey,  Middlesex,  and  London  estates, 
in  order  to  secure  the  succession  in  remainder  to  the  Iridge  estate.  Now,  the  shifting- 
clause  occurs  immediately  after  the  provisions  for  securing  the  disposition  of  the 
property  in  the  manner  just  pointed  out ;  and  it  contains  no  reference  to  the  non- 
completion  of  the  desired  ariangement.  It  appears  to  us  that  the  reasonable  con- 
struction to  be  put  on  the  whole  of  the  provisions  of  the  will  taken  together  is, 
that  the  shifting-clause  in  question  was  intended  to  take  effect  on  the  completion 
of  the  [862]  arrangement  contemplated  by  the  testator  as  to  the  transfer-  of  the 
Surrey,  Middlesex,  and  London  property,  in  the  event  of  the  rest  of  the  estates 
becoming  united  with  the  Iridge  est<ate  by  failure  of  the  issue  of  the  elder  nephew, 
then  in  possession  of  the  former ;  and  that,  consequently,  the  term  "  property  settled 
on  the  marriage  of  Nathaniel  Micklethwait,"  although  general  and  unqualified,  must 
be  taken  to  mean  that  property  short  of  that  portion  of  it  which  it  was  part  of  the 
scheme  of  the  will  to  have  separated  from  it. 

We  are  therefore  of  opinion  that  the  estates  referred  to  in  the  shifting-clause  are 
the  estates  which  passed  by  the  will  of  1797,  and  which  came  to  the  defendant  as  first 
tenant  in  tail  in  remainder  after  the  determination  of  the  prior  estate  of  his  elder 
brother ;  that  the  character  in  which  the  defendant  actually  took  the  estates,  was 
intended  to  be  described  by  the  term  "  heir  male  of  the  body  "  of  his  father  ;  and 
that,  consequently,  the  contingency  pro\ided  for  by  the  shifting-clause  has  happened. 

It  follows  that  the  plaintiff  is  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 

LTpon  this  judgment  the  defendant  brought  a  writ  of  error,  which  came  on  for  argu- 
ment on  the  -Sth  of  February,  1859,  in  the  Exchequei'  Chamber,  before  Pollock,  C.  B., 
Erie,  J.,  Martin,  B.,  Crompton,  J.,  Bramwell,  B.,  Watson,  B.,  and  Hill,  J. 

Rolt,  Q.  C.  (with  whom  were  Lush,  y.  C,  and  E.  E.  Turner),  for  the  plaintiff  in 
error  (defendant  below),  submitted, — that  the  second  shifting-clause  in  the  will  of 
1822  was  inoperative,  on  the  ground  of  ambiguity,  [863] — that  the  estates  devised 
by  the  will  of  1797  were  not  "property  settled  "  on  the  marriage  of  Nathaniel 
Micklethwait  No.  2, — that  the  deed-poll  of  the  29th  of  November,  1810,  was  not 
a  settlement  of  the  estates  devised  by  the  will  of  1797, — that  the  clause  did  not 
apply  to  the  estates  settled  on  either  of  the  marriages  of  Nathaniel  Micklethwait 
No.  2,  as  the  plaintiff  in  error  had  not  succeeded  to  those  estates  as  "  the  heir 
male  of  his  father," — that  the  clause  was  inoperative,  as  the  plaintiff  in  error  had 
not  succeeded  to  the  whole  of  the  estates  devised  by  the  will  of  1 797,  or  to  the 
whole  of  the  estates  settled  on  the  first  or  second  mairiage  of  his  father,  — that 
the  alleged  draft  and  instructions  for  the  will  of  1852  were  inadmissible  in  endence, 
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and  that  the  will  of  1852  was  admissible.  The  following  cases  were  cited: — Doe  d. 
Heark  v.  Hickx,  8  Bingh.  475,  2  M.  &  Scott,  759,  1  Clark  &  F.  20,  Tbornhill  v. 
Hall,  2  Clark  &  F.  22,  Doe  d.  Luscomhe  v.  Fafes-,  5  B.  &  Aid.  544,  1  I).  &  R. 
187,  Claferiiif/  v.  Ellison,  .3  Drewry,  451,  Kiallmark  v.  Kiallmark,  26  Law  J.,  Ch.  1, 
Scarishrirk  v.  Eccleston,  5  Clark  &  F.  398,  Kurrell  v.  Crutchley,  15  Ves.  544,  Fa::akerlmj 
V.  Ford,  4  Simons,  390,  1  Ad.  &  E.  897,  2  N.  &  M.  1,  Taiflm-  v.  The  Karl  of  Harewood, 
3  Hare,  372,  and  Harrison  v.  Ronnd,  2  De  Gex,  M'N.,  &  G.  190. 

Atherton,  Q.  C.  (with  whom  were  R.  Clarke  and  Honyman),  for  the  defendant  in 
error  (plaintiff  below)  submitted, — first,  that,  on  the  death  of  Colonel  Micklethwait, 
and  on  the  defendant  coming  into  possession  of  the  1797  estates,  the  shifting-clause 
in  the  will  of  the  24th  of  October,  1822,  took  effect,  and  the  Iridge  estate  became 
the  property  of  the  plaintiff  below,  — secondly,  that  it  appeared  by  the  case  that  the 
property  known  as  the  1797  estates,  was  the  property  referred  to  by  the  testator  of 
1822  as  the  property  settled  on  the  [864]  marriage  of  Nathaniel  Micklethwait  No.  2, — 
thirdly,  that  the  language  of  the  will  of  the  24th  of  Octobei',  1822,  and  the  other  facts, 
shew  that  the  defendant  (below)  did  succeed  to  the  1797  estates,  in  the  character  of 
the  heir  male  of  the  body  of  Nathaniel  Micklethwait  No.  2,  within  the  meaning  of  the 
testator  of  1822, — fourthly,  that,  assuming  that  there  was  any  ambiguity  as  to  the 
property  referred  to,  the  instructions  for  the  will  of  the  24th  of  October,  1822,  and  the 
draft  of  such  will,  were  admissible  in  evidence  to  remove  the  same, — fifthly,  that  the 
said  instructions  clearly  shewed  what  was  the  property  intended  by  the  testator  of 
1822  as  the  settled  property  of  Nathaniel  Micklethwait  No.  2, — sixthly,  that  the 
will  of  the  29th  of  May,  1852,  was  not  admissible  in  evidence  against  the  plaintiff 
below,  —  seventhly,  that  the  fact  of  Nathaniel  Micklethwait  No.  2  and  Colonel 
Micklethwait  having  complied  with  the  wishes  of  the  testator  of  1822,  by  confirming 
the  codicil  of  1799,  did  not  nullify  the  shifting-clause. 
Cur.  adv.  vult. 

Martin,  B.,  now  delivered  the  judgment  of  the  court : — 

This  is  error  from  the  judgment  of  the  court  of  Common  Pleas  upon  a  special  case. 
The  action  is  ejectment  to  recover  possession  of  an  estate  called  Iridge,  in  the  county 
of  Sussex. 

The  material  facts  are  these  : — One  John  Micklethwait,  being  seised  in  fee-simple 
of  estates  in  Norfolk,  Suffolk,  Essex,  Middlesex,  Surrey,  London,  and  Norwich,  and 
in  the  county  of  Westmeath,  in  Ireland,  by  his  will,  dated  the  4th  of  December,  1797, 
devised  them  to  the  u.se  of  his  eldest  son,  John  Micklethwait,  for  life  ;  with  remainder 
to  his  first  and  other  sons  in  tail  male  ;  and,  in  default  of  such  issue,  and  in  case  an 
appointment  should  be  made  by  his  said  son  John  [865]  Micklethwait,  to  the  use 
of  such  one  of  his  grandsons  Nathaniel  or  Sotherton  (the  sons  of  a  deceased  son 
Nathaniel,)  as  his  son  .lohn  should  din-ing  his  life-time  appoint,— to  hold  the  same 
to  such  one  of  them  during  the  term  of  his  life,  and,  after  the  decease  of  such  grand 
.son  to  whom  the  estate  should  be  appointed,  to  the  use  of  the  first  son  of  the  body  of 
such  grandson  and  the  heirs  male  of  his  body,  and,  in  default  of  such  issue,  to  his 
second,  third,  and  other  sons  in  tail  male.  There  were  other  limitations,  which  do 
not  seem  material. 

The  testator  afterwards  made  an  unattested  codicil,  whereby  he  proposed  to  revoke 
his  will  as  regarded  his  estates  in  Surrey,  Middlesex,  and  London,  and  to  devise  them 
to  his  son  Jonathan  George  Micklethwait,  in  fee. 

After  his  death,  Jolni  Micklethwait  entered  into  irossession  of  all  the  estates,  and 
during  his  lifetime  acquired  other  real  estates,  principally  from  the  family  of  his 
mother,  whose  name  was  Peckham,  and  part  of  which  was  the  Iridge  estate,  the  subject 
of  the  present  question. 

In  the  year  1804,  Nathaniel,  the  grandson,  being  a  minor,  and  entitled  under  a 
marriage-settlement  made  in  1782  to  an  estate-tail  in  certain  estates  in  Norfolk,  called 
the  Hickling  and  other  estates,  and  being  about  to  be  married,  on  the  18th  of  January, 
1804,  executed  a  deed  of  covenant,  whereby  he  professed  to  bind  himself  within  three 
months  after  he  attained  twenty-one,  to  settle  these  estates  to  the  use  of  himself  for 
life,  and,  after  his  death,  to  the  use  that  his  wife  should  receive  an  annuity  of  lOOOl. 
a  year,  and,  subject  thereto,  to  the  use  of  himself  in  fee. 

In  January,  1805,  having  come  of  age,  he  suffered  a  recovery,  and,  by  an  indenture 
dated  the  28th  of  that  month,  limited  the  use  of  these  estates  to  himself  in  fee.  [866] 
On  the  14tli  of  February,  1805,  there  was  born  an  only  child  of  this  marriage,  a  son, 
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Hftervv.uds  Colonel  Micklethwait.  In  October,  1810,  Nathaniel  Micklethwait  was 
about  to  marry  a  second  time,  his  first  wife  being  dead,  and  proposals  were  made  foi' 
a  settlement.  John  Micklethwait  was  a  party  to  these  proposals  ;  and  ultimately  it 
•was  arranged,  that,  in  pursuance  of  the  power  given  him  by  his  father's  will,  he  should 
immediately  appoint  all  the  estates  thereby  devised  to  Nathaniel  and  his  male 
descendants,  and  that  Nathaniel  should  charge  his  Hickling  estate  with  a  jointure  of 
10001.  a  year  for  his  intended  wife,  and  make  provision  for  her  and  the  children  of 
the  marriage.  In  pursuance  of  this  arrangement,  John  Micklethwait,  on  the  29th  of 
November,  1810,  e-\-6Cuted  a  deed  of  appointment,  and  therebv, — after  reciting  his 
father's  will,  appointed  to  Nathaniel  Micklethwait  all  the  estates  therein  mentioned, 
from  and  after  his  own  death  without  issue,  to  hold  the  same  according  to  the  form 
and  effect  of  his  father's  will. 

On  the  26th  of  December,  a  marriage-settlement  was  executed  by  Nathaniel 
Micklethwait,  whereby  the  Hickling  estate  was  conveyed  to  trustees  to  secure  a 
jointure  to  his  intended  wife  of  10001.  a  year,  and  to  raise  15,0001.  for  younger 
children,  and,  subject  thereto,  to  the  use  of  Nathaniel  Micklethwait,  in  fee.  This 
marriage  took  place  in  the  same  month  ;  and  the  defendant  in  this  suit  is  the  eldest 
son  of  this  marriage,  and  the  plaintiflF  the  second. 

In  the  year  1822,  John  Micklethwait  made  his  will,  bearing  date  the  22iid  of 
October  in  that  year :  and  the  present  question  arises  upon  the  construction  of  a 
shifting-clause  contained  in  it. 

The  will  recites  the  will  of  his  father,  and  the  power  of  election  and  appointment 
thereby  given  to  him,  and  that  his  father  had  b^^  a  codicil  attempted  to  revoke  [867] 
his  will  as  to  the  Surrey,  Middlesex,  and  London  estates,  and  to  devise  them  in  fee  to 
Jonathan  George  Micklethwait,  but  that  the  codicil,  not  having  been  duly  executed, 
became  inoperative  ;  that  he  himself  had  exercised  his  power  of  election  by  appointing 
that  after  his  decease  without  issue  male,  all  the  lands  devised  by  his  father's  will 
should  go  to  Nathaniel  Micklethwait  for  his  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male  ;  and  that  it  was  his  wish  that  the  codicil  in  his  father's  will  should 
be  confirmed,  and  the  devise  of  the  estates  in  Surrey,  Middlesex,  and  London  to 
Jonathan  C4eorge  Micklethwait  in  fee  legally  established.  He  then  devised  some 
annuities,  and,  subject  thereto,  he  devised  all  his  real  estate  in  Sussex  or  elsewhere 
to  trustees  and  their  heirs.  To  the  use  of  Sotherton  Micklethwait  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  and,  in  default  of  such  issue,  to  his 
brother  Jonathan  George'Jor  life,  with  remainder  to  a  nephew,  John,  for  life,  and  to  his 
sons  in  tail  male, — provided  that,  if  his  nephew  Nathaniel  and  a  son  of  his  should  in  the 
life-time  of  his  brother  Jonathan  George  eft'ectually  confirm  the  codicil  of  his  father's 
will  by  conveying  the  estates  in  Surrey,  Middlesex,  and  London,  to  him  in  fee-simple, 
that  then  the  limitation  to  Jonathan  George  and  to  John  and  to  the  first  and  other 
sons  of  John  should  cease,  and  immediately  on  such  event,  or  otherwise  in  default  of 
such  issue  as  aforesaid,  the  testator's  lands  in  Sussex  and  elsewhere  should  go  and 
pass  to  the  use  of  the  defendant  (the  second  son  of  Nathaniel),  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  and,  in  default  of  such  issue,  to  the  third  and 
other  sons  of  Nathaniel  and  their  heirs,  in  tail  male  respectively,  with  the  ultimate 
remainder  in  fee  to  his  brother  Jonathan  George.  Then  there  follows  the  clause  upon 
which  the  present  question  arises.  It  is  in  substance  [868]  as  follows  : — "  And  as  by 
possibility  it  may  happen,  that,  after  the  second,  thiid  or  other  younger  son  of 
Nathaniel,  or  the  heirs  male  of  his  body,  shall,  under  the  limitations  aforesaid,  have 
come  into  possession  of  my  estates,  the  eldest  son  of  Nathaniel,  or  his  heirs  male,  may 
die  and  become  extinct,  so  that  such  second  or  other  younger  son  of  Nathaniel,  or  his 
heirs  male,  may  become  entitled  to  the  property  settled  on  the  marriage  of  Nathaniel, 
in  the  character  of  the  then  heir  male  of  his  body  :  Now,  in  ordei'  to  pievent  the  union 
of  the  two  estates  in  the  same  person  whilst  there  is  in  existence  a  younger  son,  or  an 
heir  male  of  a  younger  son  of  Nathaniel,  I  direct,  that,  in  case  the  second  or  other 
younger  son,  or  the  heirs  male  of  his  body,  shall  by  the  death  or  failuure  of  the  issue 
male  of  the  eldest  son  become  entitled  to  the  said  settled  property  of  Nathaniel,  as 
the  heir  male  of  his  body,  then  the  limitation  in  the  will  in  favour  of  such  second  and 
other  younger  son  shall  immediately  after  such  event  cease,  and  the  next  younger  son 
of  Nathaniel,  and  the  heir  male  of  his  body,  shall  become  entitled  to  all  my  real  estates 
in  such  manner  and  in  every  respect  as  if  his  eldest  brother,  or  the  issue  male  of  his 
body,  had  been  dead  or  become  extinct."     By  a  subsequent  clause  in  the  will,  he 
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directs  that  Sotherton  Micklethwait  and  all  others  except  Jonathan  George  who  should 
become  entitled  to  his  estates,  should  take  the  name  and  arms  of  Peckham  (his  mother's 
family),  jointly  with  those  of  Micklethwait. 

The  testator  died  in  1824.  In  1826,  Nathaniel  and  his  eldest  son,  then  Colonel 
Micklethwait,  conveyed  the  estates  in  Surrey,  Middlesex,  and  London  to  Jonathan 
George,  in  fee-simple.  In  September,  18-53,  Sotherton  Micklethwait  died  without 
issue,  and  the  defendant  entered  into  possession  of  the  Iridge  estiite,  by  virtue  of  the 
limitation  in  the  above  will. 

[869]  Nathaniel  died  in  January,  1856,  and  Colonel  Micklethwait,  his  eldest  son, 
died  in  July  of  the  same  j'ear  ;  and  thereupon  all  the  property  devised  by  the  will  of 
1797,  except  the  Surrey,  Middlesex,  and  London  estates,  came  to  and  was  taken 
possession  of  by  the  defendant  under  and  by  virtue  of  the  appointment  executed  by 
John  Micklethwait  on  the  mairiage  of  Nathaniel  in  1810;  and  the  question  now  to 
be  decided  is,  whether  the  plaintift",  being  his  next  brother,  has  thereupon  become 
entitled  to  the  Iridge  estate  by  virtue  of  the  shifting-clause  in  the  will  of  October,  1822. 
It  was  contended,  in  the  argument  below,  that,  as  the  defendant  became  entitled 
to  the  estates  mentioned  in  the  will  of  1797,  excepting  the  London,  Surrey,  and 
Middlesex  estates,  on  the  death  of  Colonel  Micklethwait,  the  Iridge  estate  passed  to 
the  plaintift",  the  third  son  of  Nathaniel,  by  virtue  of  the  shifting-clause. 

The  contention  on  the  part  of  the  defendant  was,  that  these  estates  did  not  answer 
the  description  of  "  property  settled,"  and  therefoi'e  that  the  shifting-clause  did  not 
take  effect ;  and,  secondly,  it  was  contended,  that,  if  the  testator  meant  the  estates 
mentioned  in  the  will  of  1797,  and  dealt  with  in  the  settlement  on  the  second  marriage 
of  Nathaniel  in  1810,  he  meant  all  the  estates  there  comprised  ;  and,  inasmuch  as  the 
London,  Surrey,  and  Middlesex  estates  were  taken  out  of  that  settlement,  the  shifting- 
clause  did  not  take  efl'ect. 

The  court  of  Common  Pleas  gave  judgment  for  the  plaintift' ;  and  this  writ  of  error 
has  been  brought. 

The  case  was  argued  at  the  sittings  after  Hilary  Term,  1859  ;  and  we  are  of  opinion 
that  the  decision  of  the  court  of  Common  Pleas  is  right,  and  their  judgment  should 
be  aflirmed. 

Upon  the  first  point,  looking  at  all  the  facts  of  the  [870]  case,  we  are  clearly  of 
opinion  that  the  construction  put  upon  the  will  by  the  court  of  Common  Pleas  was 
right,  and  that  the  term  "  property  settled,"  mentioned  and  referred  to  in  the  shifting- 
clause  are  the  estates  above  I'cferred  to  as  devised  by  the  will  of  the  testator's  father, 
of  1797,  and  mentioned  in  the  settlement  of  1810. 

As  the  reasons  of  the  Common  Pleas  on  this  point  are  so  clear  and  conclusive  to 
our  minds,  we  refrain  from  repeating  the  arguments.  It  is  necessary,  howe\er,  to  go 
into  our  reasons  for  affirming  the  judgment  of  the  Common  Pleas,  that  the  shifting- 
clause  took  ett'ect  on  the  defendant  becoming  entitled  to  these  estates,  excepting  the 
Lonflon,  Surrey,  and  Middlesex  estates,  which  were  taken  out  of  the  settlement  by 
the  confirmation  of  the  codicil,  in  pursuance  of  the  wish  expressed  in  the  will  of  the 
tesfcitor  John  Micklethwait.  This  depends  on  the  true  intent  and  meaning  of  the  will, 
— or,  in  other  words,  on  the  intention  of  the  testator,  to  be  collected  from  the  will 
itself. 

It  was  contended,  that,  to  divest  an  estate  already  given,  the  clause  must  be  clear, 
and  be  construed  strictly.  No  doubt  the  intention  must  be  manifest  from  the  terms 
of  the  will.  We  adopt  the  expression  on  a  similar  i|uestion,  of  Sir  L.  Sha<lwcll,  V.  C, 
in  Fa~,akerhi  v.  Ford,  4  Simons,  415,  "not  to  make  the  decision  of  such  an  im])ortant 
question  depend  upon  the  nice  aufl  accurate  construction  of  any  particular  word  ;  but 
we  would  rather  construe  the  will  b}'  a  fair  and  general  interpretation  of  word.s,  having 
regard  to  what  is  shewn  upon  the  face  of  the  will  to  be  the  obvious  intention  of  the 
testator." 

It  appears  to  us,  in  construing  these  clauses,  that  this  was  the  meaning  of  the 
testator ; — Looking  at  the  clause  of  the  will  limiting  the  Iridge  estate  to  the  second 
son  of  Nathaniel,  ho  studiously  excludes  the  [871]  eldest  son  of  Nathaniel  and  his 
posterity  from  any  interest  in  tlie  Iridge  estate  ;  for,  on  failing  the  second  and  younger 
sons  of  Nathaniel,  the  reversion  is  <le\iscd  to  Jonathan  George  and  his  heirs  fur  ever. 
The  limitation  to  the  second  son  of  Nathaniel  tjikes  eft'ect  on  the  hapj)ein'ng  of  either 
of  two  events, — first,  if  the  codicil  lie  confirmed, — secondly,  if  not  conlirmecl,  on  failure 
of  the  issue  of  John,  .son  of  Jonathan  (icorge.     In  the  first  case,  ho  takes  the  settled 
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estates  without  the  London,  Surrey,  and  Middlesex  estates  :  in  the  second,  the  whole 
of  the  settled  estates  would  remain  to  him  by  force  of  the  will  of  1797  In  thus  far 
separating  the  Iridge  estate  from  the  settled  estates,  he  directs,  in  either  case,  whilst 
the  second  and  younger  sons  take  the  Iridge  estate,  Colonel  Micklethwait,  as  first  son, 
would  take  the  settled  estates  with  or  without  the  estates  mentioned  in  the  codicil : 
and,  if  there  had  been  male  issue  of  Colonel  Micklethwait,  the  testator  clearly  mani- 
fested an  intention  that  these  estates  should  go  in  separate  and  distinct  lines.  That 
seems  his  intention  :  so  that  he  treats  the  remaining  part  of  the  estates  in  the  will 
after  the  confirmation  of  the  codicil,  as  settled  estates.  That  being  the  te.stator's 
intention,  what  is  the  intention  to  be  collected  from  the  shifting-clause,  which  is  to 
operate  upon  and  control  the  limitations  to  the  second  and  younger  sons'!  The 
testator  expresses  what  his  intention  is,  viz.  "  In  order  to  prevent  the  union  of  the 
two  estates  in  the  same  per.son,  whilst  there  is  in  existence  a  younger  son  or  an  heir 
male  of  the  younger  son,  I  direct,  Arc."  Now,  what  two  estates  does  the  testator 
mean  ?  One  estate  is,  the  Iridge  estate.  The  other  is,  the  property  settled  on  the 
marriage  of  Nathaniel.  This  may  mean  the  whole  property  settled,  or  the  property 
settled  after  the  codicil  is  confirmed.  We  think  it  means  both,  according  to  the  event. 
One  great  object  of  the  testator  manifestly  [872]  was,  the  confirmation  of  the  codicil 
in  favour  of  his  brother  Jonathan  George  ;  and  certainly,  when  confirmed,  the  two 
estates  were  to  go  in  different  lines,  to  the  exclusion  of  the  eldest  son  from  the  Iridge 
estate.  The  words  bear  out  that  construction, — "  And  as,  by  possibility," — which 
may  mean  that  then  the  estates  might  not  be  disentailed, — "  that,  from  and  after  the 
second  and  other  sons  or  their  issue,  &c.,  shall,  under  the  limitations  aforesaid,"  have 
come  into  possession  of  my  said  hereditaments.  The  limitations  aforesaid  to  them  is 
in  one  of  two  events,  either  on  the  confirmation  of  the  codicil,  or  on  failure  of  issue  of 
John,  the  son  of  Jonathan  George.  If  it  means  limitation  in  either  event,  then  the 
words  "property  settled"  would  mean  either  the  whole  or  a  part.  And  it  is,  if  by 
the  death  of  the  eldest  or  otherwise  the  heirs  of  his  body  may  become  extinct,  the 
second  or  younger  son  or  his  heir  may  become  entitled  to  property  settled.  Neither 
the  limitation  nor  the  shifting-clause  shews  that  the  testator  meant  •'  property  .settled  " 
otherwise  than  such  settled  propertj'  as  would  come  to  the  second  or  younger  son  by 
death  or  failure  of  issue  of  the  eldest  son.  And  we  think  the  intention  of  the  testator 
expressed  in  the  will  is,  that,  when  such  property  comes  to  the  second  son,  the  Iridge 
estate  shall  go  to  the  third  son.  We  are,  therefore,  of  opinion  that  the  words  "  settled 
property  "  are  to  be  taken  distriliuti\'ely,  and  that  such  was  the  meaning  and  intention 
of  the  testator  to  be  collected  from  the  will ;  and  that,  after  the  defendant  came  into 
possession  of  the  settled  estates,  the  plaintifi"  became  entitled  under  the  shifting-clause 
to  the  Iridge  estate. 

It  is  therefore  our  opinion  that  the  judgment  of  the  court  of  Common  Pleas  ought 
to  be  affirmed. 

Judgment  affirmed  (a) 

(a)  This  judgment  was  acquiesced  in. 
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